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STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  BTO. 


Engpland. 

Statutes, 

9  Hen.  m.  Stat.  1, 6 18.    Process  against  king*8 

_  debtor 246 

86  Edw.  m.  chap.  19.    Process  against  king's 

debtor 246 

88  Hen.  VIIL  chap.  89.    Process  against  king's 

debtor 246 

87  Hen.  Vin.  chap.  9.    Usury 245 

18  Eliz.  chap.  8.    Usury 244 

43Eliz.  cbap.  6,12.    For  avoiding  trifling  suits  244 

21  Jac.  I.  cbap.  16.    Limitation  of  actions 274 

8ft  4  Anne.    Account  between  joint  tenants..  458 

4  Anne,  chap.  18, 6 19.    Limitation  of  actions..  274 

9  Anne,  cbap.  14,  6 1.    Gaming  securities 829 

12  Anne.    Usury 764 

6  ft  6  Wm.  IV.  chap.  41,  6 1.    Gaming  securities  829 

United  States. 

Constitution, 

Art.  1,  6  8,  oL  8.    Commerce 

cL  7.    Postofflces  and  poet-roads ...  828 

cl.  8.    Wrlti ngs  a nd  In ventions 788 

•  la    Expmtfacio  \&w 836 

Amend.  4.    Criminal  procedure 820 

6.    8elf-crimination 820 

Due  process  of  law 258 

14,  fi  1.    Due  process  of  law.  etc 

84,  98.  258,  41«.  782 

29  L.  R.  A. 


Ordinanees, 

1787,  July  18.    Northwest  territory 646 

Statutes, 

1792.    Legal  tender S98 

1862,Peb.26.    Legal  tender AM 

July  11.    Lejral  tender 596 

1874.    Fraud  on  revenue  laws 820 

Alabama. 

Code,  1S5S. 

92160,    Commencement  of  action 745 

Retised  Code. . 
§2568.    Commencement  of  action 745 

Code,  1876. 
9  2024,    Commencement  of  action 745 

Code,  1886. 

81566.  Powers  of  building  associations 1^ 

2661.  Commencement  of  action 746 

2852.  Issuance  or  summons 745 

8107.  Dissolution  of  corporation 744 

Arkansas. 

Constitution, 

Art.  19,  6 1&    Usury 7« 


CiTATIOVB. 


81 


Statutei. 

187S,VBb.ll    Interest  In  adTanoe 788 

1887.  No.  9L    Vbrei«rn  insuraooe  comfMiiilflS 718 

Mansfield's  Digul. 

13832.    TuE  on  foreifcn  corporation 718 

8838.   Duty  of  foreiJBrn  inmranoe  oompany..    718 
3834.    Doty  of  toreljni  insuranoe  company..    718 

Sandels  d  HilVa  Digest. 

H  4187-88.    Foreign  tosuranoe  oompanlet 718 

California. 

Constitutum, 

Artl.81L    UntformlawB 8n 

•  18.    8e)f-crlmination 888 

•  18.    Security  from  searobet  and  aeia- 

urea 888 

i,fi8Bw    Speoiallaw 888 

Statutes. 

188B,  p.  889.  Indebtedneas  f or  waterworks SI4 

1891,  p.  91.  Indebtedness  for  waterworks 814 

p.478.  ICtademeanor  to  start  fire 755 

1868,  p.  8L  Indebtedness  for  waterworks 614 

Civil  Cods. 

1308.  Scope  of  by-laws 800 

312.  Proxies  at  corporate  elections 848 

854.  Power  of  corporation  offlcers 848 

69.  Duty  to  furnish  gas 484 

8S88.  Interest  as  damages 756 

Code  cf  Civil  Procedure. 
I  ins.   Ifandatory  and  directory  provisions 

of  statute 677 

U38.    Agreed  case 614 

1438.   Bmbexslement  of  decedent^B  assets 817 

1459.   Discovery  of  property  of  decedent —  814 

1400.    Refusal  to  disclose  property 815 

PoUtieal  Code. 

moo.   Time  for  polls  to  be  open 077 

llfiS.  Ballot  boxes  not  to  be  removed  from 

polling  places 077 

1197.   Manner  of  voting 678 

1205.   Preparation  of  ballot ^ 676 

1:307.    Replacing  spoiled  ballots 676 

1208.   Assistance  in  marking  ballot 677 

lai.    Marking  b«aiot8 675 

m&.   BSeot  of  distinguishing  marks. 075 

Colorado* 

Constitution. 
Art.lO,6&    Onlform  taxation 610 

Statutes. 
18S7,p.406.    Filing  certlflcate  of  incorporation    148 

Cokmectieut. 

Puhlie  Statutes, 

U8S.  p.  8IS.    Crossing  of  railroads 874 

1889.  chap.  29.     Taking  effect  of  act 871 

chap.  168.    Crossing  of  railroads 871 

UBB,  June  1,  p.  807.    Street  railway  in  city 871 

p.  806.    Control    over    tracks  In 

street 878 

Jane  14,  chap.  808,  p.  86L    CrossiDg  of  rail- 
roads   871 

June  80l    Taking  effect  of  act ».  871 

Special  Statutes. 

Vol  5,  pp.  806,  468.    Judicial  notice 800 

1888,  June  8,  p.  846i.   State  Street  Horse  Ball- 
way  Company 878 

June 88.    Bast  End  Hallway  Company...  870 
p.877«ll9.    Consolidation  of  street  lail- 

way  companies I 

General  Stcttutes. 
1388.   Permission  to  oonstruct  railway  cross- 

..«_        *ngs 871 

■  aos,  898.   Notice  of  application  for  right  to 

construct  crossing 871 

1087.   Judicial  notice 800 

1304.   Partition 666 

1307.   Sale  for  partition 586 

2187.   Vaccination  of  school  children 253 

2197.   Vaccination  of  school  children s!53 

2B70.   Piesorlptloo 687 


IVaetiee  Act. 

PP.  S7-09L    Forms  for  action  against  carriers..  868 

Dakota. 

Compiled  Statutes,  1887. 

•lJB61.    Public  hlfrb war 3  888 

1202.    lio»d  firiHR'trJi  Laid  out 698 

1864.    Trtre  of  roads..... 698 

1866.    lit-pHlr  of  roads.. 696 

187L    Hmitl  lax 608 

1278L    AsscKsmon!  of  tax .....-—..... 698 

1277.    jtotn'l  o\pr*eer!i 698 

8014.    h\un^  ni  milrcMd  ^jronings 696 

8016.    ^a^tmJii  ^E  croflslhgs 688 

8D17.    Private  mili-oad  crossing ..—...  606 

Florida. 

Constitution. 
Art  91, 86.    Purposes  of  taxation 418 

Statutes. 

1869.  chap.  1718.    Taxation  of  railroads 609 

1891,  chap.  4014«  9 17.    Uoadtaxes 416 

1868,  chap.  4115,  9  48.    Betum  of  railroad  for 

taxation 608 

8  49.    Procedure  on  default  of 

payment 508 

Revised  Statutes. 

8  584.    Drawing  money  from  treasury ••...    428 

585.    What  warrant  must  specify 488 

686.    Keeping  county  funds 488 

Oeorifia. 

Code. 

%  1488.    AMignment  by  bank  for  creditors 848 

8886.    Destruction  of  property  for  publlo 

good 804 

niinoifl. 

Constitution,  1870. 

Art  8, 8  L   Objects  of  government 81 

8  8.    Due  process  of  law 88,788 

4,818.    Act  not  to  embrace  more  than 

one  subject 86 


816.   Appropriations 86 

6,124.    Office - 

8,  i  8.    Appropriation  of  pubUc  funds  to 


87 


sectarian  Instltutknia.. 
Statutes. 


1867.    Lenath  of  working  day 84 

Feb.  16.    Wfewhingtonian  Home 798 

1872,  March  22.  No  person  debarred  from  em- 
ployment because  of  sex 85 

1878,  May    1.    Taxation  of  bridges 71 

1874.    Married  woman*8  act 86 

18n),  May28.    Industrial  scbool  for  girls 808 

1896,  Jtme  17,  p.  99.    Begulation  of  manufact- 
ures   81 

Revised  Statutes,  1893. 

Ohap.  88, 1 18,  8 12.    Notice  in  chancery  cases..  788 
120,120.    Bffect  of  answer  without 

oath 786 

84,  art.  &.  H  9,  24.  86w    Chicago  charter: 
regulation     of 

streets 480 

68.111.6,7.    Married  woman's  act 86 

110,187.986.  Beview  of  Judgment 788 

180,91(8  Starr  a;  C.  Stat  p.  2124).    Taxa-  _ 

tioD  of  bridges  71 

Starr  A  CurtUt  Annotated  Statutes. 
yoLl«p.  978, 6  la    Dramshop  act;  lien  of  Jndg- 

ment Wi 

p.  1066.  No  person  debarred  from  em- 
ployment because  of  sex 86 

8liP.1680.    Chattel  mortgages 806 

p.  1789, 187.    Beviver  of  Judgment —  788 


Art  4.88. 


Constitution,  1816. 

Filling  offloes 

Constitution. 


116 


Art.  1,  6  28.    Privileges  and  immunities 588 

8,9  L    Departments  of  government 114 

4,980.    Member  of  assembly  ineligible  to  ,,, 

other  office 115 


ClTATIOHI. 


Artft,9  1.    Execatlvopoireri JU 

816.   Dutyto  see  thatlawa  are  enforced  118 

8 18.   Vacanoy  in  office  during  vacation  116 

IS, 6  J.    Ohooslng  offioeiB .i^i.. ......  IH 

SkOutei. 

1817,  Jan.  S.   Descents .^...^......  MJ 

188L.Jan.».   Descents ........—. M 

1888,  Feb.  17, 8  2.    Descent  to  half  blood 6M 

1846,  p.  86.    Prison  warden 117 

1876,  March  2,    General  incorporation  law....  74 

1881,  Apr.  8.    General  incorporation  law 74 

1886.  p.  81.    Loan  association  aasessmentB 188 

1887,  p.  80.    Monument  commissioners u9 

March  7.   Becruiatlons  for  safe  dlstrlbu-  ^^ 

tton  of  gas 4S0 

1891,  p.  89.    Jurisdiction  of  appelate  court....  688 

1806,  March  7.    Prison  directors 114 

p.  185.    BeirentB  of  monument 119 

Laws,  1818. 

P.  188.    Descents 6I« 

Revised  Lam,  18£i. 

P.164.    Descents 6I« 

Revised  Statutes,  18SL 

P.a)7.    Descents 860 

808.8S.    Descents 616 

612.    Managrement  of  staters  prison 116 

Revised  StaiuUs,  1838. 

P.  286,  82.    Descent  to  half  blood 647 

672.    Management  of  8tate*s  prison 116 

Revised  Statutes,  1843. 

P.  20.    Ko  distinction  between  whole  and  half 

blood 646 

100.    Officers  to  be  chosen  by  legislature 116 

436.  8  U4.    Inheritance  by  half  blood 647 

Revised  Statutes,  1881. 

8  S470.    Descent  to  brot  hers  and  sisters 648 

2172.    Inheritance  by  half  blood 647 

8006.    Winding  up  of  loan  association 180 

81116.  subd.  28.    Regulation  of  peddling 588 

8408.    Management  of  loan  association  busi- 
ness   182 

8410.    Lien  on  loan  association  stock 188 

8412.    Security  for  loans 183 

8418.  Payment  of  loans 188 

8419.  Loan  association  asBcssments 182 

4420.    State  board  of  education 119 

4677.    University  visiting  board 119 

4727.    Canvass  of  election  returns 119 

5648.    Board  to  examine  treasury 119 

C168.    Auditors  of  female  reformatory 119 

Revised  Statutes,  1894, 

1886.    Jurisdiction  of  appellate  court 680 

2625.    Descent  to  brothers  and  sisters 648 

2627.    Inheritance  by  half  blood 547 

2988.    Bank  examiner 119 

8193.    Board  of  charities 119 

8429.    Winding  up  of  loan  asBociation 180 

8641.    Begulanon  of  peddling 683 

4446.    Management  of  loan  association  busi- 
ness    182 

4466.    Loan  association  assessments 188 

4468.    Loan  association  assessments 182 

4461.    Loan  association  assessments IfB 

6849.    State  board  of  educiition 119 

6858.    Schoolbook  commissioners 119 

6076.    University  visiting  board 119 

6176.    Trustees  of  Purdue  university 119 

62213.    Board  of  election  commissioners 119 

6882.    Canvass  of  election  returns .• 119 

6711.    State  board  of  health 119 

7594.    Commissioners  of  public  printing 119 

7670.    Board  to  examine  treasury 119 

8256.    Auditors  of  female  reformatory 119 

88  7783,  7789.    Council  for  purchase  of  supplies  119 

8  8585.    Board  of  tax  commissioners 119 

Elliott's  Supplement. 

P.  8iL    Management  of  loan  aaBodatlon  busi- 

nesB 182 

Iowa. 

Statutes. 

16th  Oen.  AflKm.  chap.  100.  Giving  lien  prloi^ 
ity  over  exist- 
ing liens _  288 

Sd  Gen.  Assem.  chap.  84.    Preservation  of  flab  891 

»uaA. 


Code. 

8  402.   Lioensing  transient  merchants 73& 

468w    Lioensetax 7o6 

866.   Lien  of  taxes 281 

870,    Befundoftax 2«6 

1668.    Giving  lien  priori^  oyer  existing  110O8  2t0 

2202.   Liability  of  wife  for  dvn  injuries 151 

2204.    LiabUity  of  husband  for  wlfe*s  torts..  151 

2906.   Joint  lUbQity  of  husband  and  wife....  151 

281L    Wife's  wages 151 

2212.   Exemption  of  property  of  husband 

and  wife  for  other*s  debts 151 

2218.    Wife's  contracts Ml 

2662.    Suits  by  and  against  married  woman . .  161 

26ia   Presentationof  claim  for  refund  of  tax  286 

2888L   Judgment  liens ^ 

4717.    Lien  in  bastardy  proceedings. ......  288 

McClain's  Digest. 

8621.   Licensing  transient  merchants.. ...»...•  996 


Constitution, 

Art  6,87.   State  university 882 

12, 8  L   Special  act  conferring  corpoimie 

powers 883 

Batutes. 

1861,  Jan.  28.    Lawrence  university 388 

1889,  chap,  an,  8  6.    Board  of  regents 384 

1896,  chap.  226.   Payment  for  breakage  in  state 

university 888 

Code. 
8668.    Qao  warranto 881 

Oeneral  Statutes,  1889. 

8  968.   Authority  to  enact  ordinance  for  good 

government 400 

964w    Lighting  streets 400 

99L    Authority  to  enact  ordinance  for  wel- 
fare     400 

1 18S8,  6  6.    Bequiring  proper  operation  of  rail- 
road     445 

8 1401.   Powers  of  gas  and  water  companies...    400 

Kentucky. 

Constitution. 

8172L    Taxation .^     77 

174.    Manner  of  taxation ^.     77 

Oeneral  Statutes. 

8 1681,  subs.  8.    New  election .^.^.  706 

4020.    Taxation  of  corporations .....^  77 

4077.  Franchise  tax .••...  77 

4078.  Valuation  of  franchise 77 

4079.  Taxation  of  capital  stock  of  corpQaa- 

tlon ™-.     n 

Maine. 

Statutes. 

1889,  chap.  26L   Arrest  by  car  oondnotor....^   881 

chap.  202,8  2.    Short  lobsters 716 

102,824.    MarkUig  ballots 738 

Revised  Statutes. 

Chap.  46,  8  6.    What  by-laws  may  provide  for.  481 
48,88  Ift-lO.    Organisation  of  corpom- 

tlons 481 

U,  8  78.   Arrest  by  car  conductor.......  681 

Maryland. 

Constitution,  18S7. 
Artl,ll6.   Poll  taxes 107 

Statutes. 

1702,  chap.  L    Established  church 408 

1704,  chap.  21.    Road  work 410 

1715.    Limitation  of  actions 277 

1786.    Limitation  of  actions 277 

1706,  chap.  87.    Road  work 411 

1818,  chap.  216.    Limitation  of  actions 274 

Code. 

Art.  ]A,81SL  Effect  of  improvident  Joinder 
of  subject-matter  upon  ju- 
risdiction to  gi  ve  relief 208 

H,  8  6.    Limitation  statute  does  not  run 

in  favor  of  absent  defendant..   274 


OxXATIQHiL 


(Mmf  FMU  Local  Lam. 
ArtKLMSK-VQ.    BoMlwork ^ 

Dedaraiiim  cf  Righii. 

Artl   J^eedom  of  electioiMi 

Onuiitution, 

Art.  4.  S 1.    Power  to  eoaot  laws 

Amend.  2L    Town  meetings 
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AITNOTATED. 


SOUTH  DAKOTA  SUPREME  COURT. 


J.  E.  PARKER,  AppL, 

William  J.  RANDOLPH  ei  al.,  L  RemseD 
LANE,  Bsapi. 


(. 


ll.aDak.AJI 


n.  Respondent  becajne  the  pnr^hmeer 
of  noles  and  morti^ai;ee  throni^h  de- 
fendant Emeryt  nnder  general  instra^ 
tloDS  to  reinTeet  oertain  money  then  in 
Emeryt  hands.  There  was  a  prior  mortaraffe  on 
the  mme  premtoea,  giyen  b7  defendant  Bandolph 
tolimery,  which  Bmery  sold  to  appellant,  and  dis- 
ehtfged  before  record  of  aaslffnment.  He  subee- 
qneatly  proonred  a  qajtdalm  deed  of  the  mort- 
gaged premlsea,  and  by  <iuitclaim  deed  conveyed 
the  same  to  respondent,  who,  in  consideration 
fhoefor,  sarreodered  the  mortgaffefl.  Hdd^  in 
ao  action  by  appellant  to  f  orecloee  his  mortfface, 
thatiespondentVi  quitclaim  deed  did  not  make 
Urn  a  bona  fide  holder  of  the  title  to  the  mort- 
gaged premises. 

8.  Tlie  traaeDsr  of  »  note  seenred  hy 
amortflfaffe  carries  with  It  the  mort- 
pkge  also,  and  when  the  original  mortgagee 
imd  payee  sells  enoh  note  without  aaaigning  the 
mortgage  to  the  purchaser  of  the  same,  and  then 
takes  subsequent  mortgages  upon  the  same  prop- 
erty, and  fraudulently  discharges  the  prior  mort- 
gage, he  can  gain  no  advantage  thereby,  either 
for  himself  or  for  one  for  whom  he  is  acting 
ai  agent,  in  any  of  the  transactions  directly  in- 
TolTtng  the  property  mortgaged, 

(CoTHm,  P.  Jm  dlBaentsfrom  propotUion  L) 

(July  18, 1801.) 

*Headnote8by  Fuzxsb,  J. 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circait  Coart  for  Spink  County  in  fe- 
Yor  of  defendant  Lane  in  a  proceeding  to  for^ 
close  a  mortgage  upon  property  in  which  Lane 
was  alleged  to  have  some  interest.    Betened. 
The  facts  are  stated  in  the  opinion. 
MeuTB.    B.   B.   Hassell    and  John   J« 
Mwers  for  appellant. 
Mr,  Horace  Comfort  for  respondent 

Fnller»  ^.,  delivered  the  opinion  of  tha 
court: 

This  was  an  action  to  foreclose  a  mortgage 
on  the  premises  in  controversy,  executed  bj 
the  defendant  William  J.  Randolph  and  his 
wife  to  C.  F.  Emery  on  the  27th  day  of  De- 
cember, 1884,  to  secure  their  promissory  note 
of  $1 ,  200,  of  even  date  therewith.  The  com- 
plaint Is  In  the  usual  form,  and  alleges  on 
information  and  belief  that  the  defendants 
George  A.  Poe,  C.  F.  Emery,  and  L  Remsen 
Lane  have  or  claim  to  have  an  interest  in 
the  premises,  which  interest  Is  alleged  to  be 
subsiequent  to  plaintiff's  mortgage,  and  sub- 
ject thereto.  Upon  the  complaint  and  an- 
swer of  defendant  Lane  the  cause  was  tried 
to  the  court  without  a  Jury.  Judgment  for 
defendant,  and  plaintiff  appeals. 

Briefly  stated,  the  facts  are  as  follows, 
and  undisputed :  At  the  time  the  mortgage 
described  in  the  complaint  was  executed, 
the  mortgagor,  William  J.  Randolph,  was 
the  owner  of  the  premises.  This  mortgage 
was  dated  December  27,  1884,  and  recorded 
December  81,  1884,  and  on  the  4th  day  of 
February,  1885,  Emery  sold  the  same,  to- 
gether with  the  note  for  $1,200,  secured 
1  thereby,  to  the  plaintiff.    The  note  was  In- 


Svz^—The^ett  cfa  4iilteIaitndeed4nar»otAsr-   Quitdofm  pureMsera  not  proUeied  agaibub  laUmt 
tDiaeparfectreeordtUie,  e^uttiss. 


This  subject  presents  the  question  of  the  conflict 
between  the  old  equity  rule  that  one  who  takes  a 
qottcJahn  deed  is  not  a  bona  fide  purchaser,  and 
the  rale  established  by  the  recording  acts  that  an 
viTeoordeddeed  Is  without  effect  agahist  a  subse- 
qoeot  pnzohaser  without  notice. 

WhUe  there  is  some  conflict  in  the  decisions  thers 
liQot  80  much  as  would  appear  from  a  cursory  ez- 
•Bliiatlon  of  them.  Many  of  the  cases  In  which 
tke  question  of  bona  fide  purchaser  is  discussed 
bave  no  reference  whatever  to  the  rights  of  pur- 
chaien  under  the  recording  acts,  while  others  con- 
tain mere  dicta  upon  that  question  having  l)een 
nded  by  other  prtnoiplBS  entirely. 

A  diapoaal  of  the  irrelevant  cases  first  wHl  leave 
flie  olhen  In  better  condition  to  determine  the 
location  of  the  weight  of  authority. 
»LaA. 


There  is  a  class  of  oases  in  which  a  purchase  by 
quitclaim  has  been  held  not  bona  fide  so  as  to  be 
entitled  to  protection,  in  which  the  question  was 
solely  88  to  protection  in  equity  against  outstand- 
ing or  latent  equities.  These  casee  are  frequently 
dted  as  authority  in  cases  arising  under  the  record- 
ing acts.  But  they  are  now  quite  generally  dlstin- 
gulshed  from  such  cases. 

In  considering  the  question  of  good  faith  under 
the  betterment  act,  the  court  in  Gris  wold  v.  Bragg, 
19  Blatchf .  94,  said  It  Is  true  that  in  a  class  of  esses 
in  equity  no  person  deriving  title  merely  by  a 
quitclaim  deed  Is  considered  a  bona  fide  pur- 
chaser. 

The  purchaser  does  not  take  free  from  the  right 
of  a  judgment  creditor  of  the  grantor  to  have  the 
record  amended  so  ss  to  show  Jurisdiction  over 
\  83 


See  also  32  L.  R.  A.  370. 
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doraed  as  follows:  "Paj  to  the  order  of  J. 
E.  Parker.  C.  P.  Emery."  On  October 
16,  1887,  the  defendant  Kandolph  and  hia 
wife  transferred  the  premises  by  quitclaim 
deed  to  the  defendant  Oeorge  A.  Poe,  which 
deed  was  recorded  May  19,  1888.  Before 
recording  his  deed,  and  on  the  1st  day  of 
May,  1888,  the  defendant  Poe  mortgaged  the 
premises  to  the  defendant  Emery,  the  consid- 
eration mentioned  in  the  mortgage  being 
$1,000;  and  on  the  following  day  Poe  gave 
Emery  another  mortgage  on  the  same  prem- 
ises, and  the  consideration  mentioned  there- 
in was  $800.  The  $1,000  mortgage  was  re- 
corded May  19,  1888,  and  the  $800  mortgage 
on  July  25th  of  that  year.  Without  the 
knowledge  or  consent  of  the  plaintiff,  and 
on  the  21^  day  of  June,  1888,  the  defendant 
Emery  executed  a  discharge  of  the  mort- 
ffaffe  securing  the  $1,200  note,  which  he 
had  previously  sold  to  plaintiff,  and  on  the 
17th  day  of  July  following  caused  the  same 
to  be  recorded,  and  said  mortgage  was  there- 
by satisfied  of  record.  The  plaintiff,  J.  E. 
Parker  testified  upon  the  trial"  that  he  bought 
the  note  and  mortgage  described  in  the  com- 
plaint and  offered  in  evidence  from  the  de- 
fendant Emery,  and  paid  him  $1,200  there- 
for, and  that  said  note  and  mortgage  are  still 
in  his  hands,  unpaid  and  unsatisfied,  and 
owned  by  him ;  that  he  had  no  knowledge 
of  the  execution  of  the  discharge  of  the  mort- 
gage, and  had  never  authorized  Emery  or 
any  one  else  to  make  and  execute  or  record 
a  satisfaction  of  the  mortgage.  The  defend- 
ant Lane  testified  that  he  bought  the  $1,000 
and  $800  mortgages  from  the  defendant  Em- 
ery some  time  during  the  year  1888,  and  that 
afterwards,  and  on  the  29th  day  of  January, 
1889,  said  Emery,  to  satisfy  said  Poe's  mort- 
gages, amounting  to  $1,800,  conveyed  the 
premises  to  him  by  quitclaim  deed ;  and  that 
he  had  no  notice  of  plaintiff's  mortgage; 
and  that  the  title  to  said  land,  so  far  as  he 
could  see  from  an  abstract,  appeared  clear, 
and  was  vested  in  the  defendant  Poe  at  the 
time  he  gave  the  $1,000  and  $800  mortgages 


to  the  defendant  Emery,  **  Q,  You  purchased 
the  mortcrages  in  July,  1888,  and  took  a  deed 
in  January,  1889?  A.  Yes.  Q.  Did  you, 
at  the  time  the  deed  was  given,  make  any 
payment  In  addition  to  the  previous  advances 
on  the  mortgages?  A,  None  whatever.  Q. 
How  did  the  deed  come  into  your  posses- 
sion? A,  It  was  sent  to  me  by 'Mr.  Emery. 
Q.  Had  it  been  recorded  before  you  received 
it?  A,  Yes.  Q.  What  was  the  considera- 
tion you  paid  for  the  mortgages?  A.  In  the 
month  in  which  these  mortgages  were  pur- 
chased I  had  a  loan  of  $2, 500  paid  off,  and 
under  general  instructions  to  Mr.  Emery  the 
amount  so  paid  off  was  reinvested.  Q.  Ther 
this  was  a  part  of  the  $2, 500?  A.  Yes. "  It 
is  conceded  that  no  part  of  the  amount  for 
which  plaintiff  seeks  to  foreclose  the  mort- 
gage has  ever  been  paid,  and  that  he  never 
autnorized  the  defendant  Emery  to  discharge 
the  mortgage  securing  the  same.  If  plain- 
tiff took  an  assignment  of  the  mortgage  from 
Randolph  to  Emery  at  the  time  he  purchased 
the  same,  together  with  the  notb  in  suit,  such 
assignment  was  never  recorded.  The  inter- 
est of  Randolph  was  conveyed  to  Poe  by  quit- 
claim deed,  subject  to  plaintiff's  mortgage ; 
and  at  the  time  Poe  executed  mortgages 
amounting  to  $1,800  in  favor  of  the  defend- 
ant 0.  F.  Emery,  plaintiff's  mortgage  for 
$1,200  was  of  record,  and  the  lien  thereof 
was  paramount  to  such  subsequent  mort- 
gages. It  appears  from  the  evldenoe  that 
the  defendant  Emery  was  the  agent  of  the 
defendant  Lane  in  the  month  of  July,  1888, 
with  full  authority,  under  general  instruc- 
tions, to  collect  and  reinvest  his  principars 
money ;  and  that  during  said  month  he  be- 
came the  owner  of  the  above- described  mort- 
gages, amounting  to  $1,800,  through  his  said 
agent,  0.  F.  Emery,  although  the  same  were 
not  assigned  to  him  until  late  in  the  month 
of  November  following.  It  also  appears 
that  after  said  Emery  purchased  Uie  $1,000 
and  $800  mortgages  from  the  defendant  Poe, 
and  before  the  $800  mortgage  had  been  re- 
corded, and  in  the  month  of  July,  1888,  and 


the  ffrantor  and  make  the  judgrmeat  a  lien  on  the 
land.    Allison  V.  Thomas,  72  Cal.  562. 

A  purchaser  by  quitclaim  from  the  grantees  in  a 
sheriff's  deed  is  not  protected  from  the  defense 
that  the  sheriff^s  sale  was  not  founded  on  a  valid 
judcrment.    Leland  v.  Isenbeck,  1  Idaho,  469. 

The  recording  act  does  not  apply  to  equities 
arising  oat  of  a  breach  of  a  trust  relation,  and  as 
tosach  equities  a  purchaser  by  quitclaim  deed  Is 
not  a  bona  fide  purchaser  entitled  to  protection 
In  equity.    Boff  v.  Irvine,  108  Mo.  878. 

A  quitclaim  deed  is  not  good  against  an  adverse 
poBsession.    Bldgeway  v.  Holllday,  60  Mo.  444. 

A  holder  of  a  quitclaim  deed  Is  not  entitled  to 
protection  against  outstanding  or  latent  equities. 
Hastings  v.  Nissen,  31  Fed.  Rep.  607;  Gest  v.  Pack- 
wood,  84  Fed.  Kep.  868;  McClung  v.  Bteen,  3S  Fed. 
Bep.  878;  Wood  v.  Holly  Mfg.  Co.  100  Ala.  886: 
Smith  V.  Perry,  66  Ala.  280;  Derrick  v.  Brown,  66 
Ala.  162;  McMillan  v.  Bushing,  80  Ala.  402;  0*Nea] 
▼.  Seizas,  86  Ala.  80;  Bragg  v.  Paulk,  42  Me.  502; 
Stoffel  V.  Schroeder,  62  Mo.  147;  Stivers  v.  Home, 
62  Mo.  478:  Mann  v.  Best.  62  Mo.  491;  Hope  v.  Blair. 
106  Mo.  90;  Bowman  v.  Griffith,  85  Neb.  861;  Rich- 
ards V.  Snyder,  11  Or.  511:  Baker  v.  Woodward.  12 
Or.  8;  Woodfolk  v.  Blount,  8  Hayw.  (Tenn.)  147,  9 
Am.  Dec.  738;  Carter  v.  Wise,  80  Tez.  273;  Hamman 
SO  L.  R.  A. 


V.  Keigwln,  80  Tex.  84;  Harrison  v.  Boring,  44  Tex. 
255;  Martin  v.  Morris,  62  Wis.  428:  Woodward  v. 
Jewell,  25  Fed.  Bep.  681. 

A  few  cases  seem  inclined  to  take  issue  with  the 
above,  for  it  has  been  held  that  taking  a  quit- 
claim deed  is  not  of  itself  sulBcient  to  charge  the 
grantee  with  notice  that  his  grantor^  title  was 
procured  by  fraud.  Mansfield  v.  Dyer,  181  Maas.  200. 

And  in  Kldever  v.  Ayers,  88  Gal.  89.  it  was  held 
that  a  purchaser  by  a  quitclaim  deed  was  en- 
titled to  protection  against  an  unrecorded  de- 
cree of  distribution  showing  an  equity  against 
the  property  and  incidentally  that  he  was  entitled 
to  be  protected  against  a  resulting  trust  arising 
from  the  payment  of  the  purchase  money  by  one 
person  and  the  taking  of  the  title  in  the  name  of 
another  person  who  made  the  quitclaim  deed. 

Purehaaer  wUh  notice. 

There  are  several  cases  in  which  although  ttie 
court  expressed  an  opinion  upon  the  elfeotof  tak- 
ing a  quitclaim  deed  the  facts  showed  that  the  pur- 
chaser had  actual  notice  of  the  outstanding  title 
itself  or  was  negligent  in  making  inquiry  after 
receiving  notice  of  suspicious  olroumstances,  of 
course  such  purchasers  could  not  rely  alone  on  the 
records. 
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tpparently  while  nid  Emery  was  acting  as 
the  agent  of  defendant  Lane,  he  fraudulently 
dischareed  plaintiff's  mortgage  for  $1,200» 
aiid  satisfied  the  same  of  record,  and  turned 
tbe  Poe  mortgages  over  to  his  principal, 
with  an  abstract  of  title  to  the  premises,  m>m 
which  it  appeared  that  the  mortgagor,  Poe, 
at  the  time  of  the  execution  of  ^he  mort- 
gages, held  the  property  under  a  quitclaim 
de^  from  Randolph,  the  original  mortgagor. 
Emery  subsequently  took  from  Poe  a  quit- 
claim deed,  and  by  quitclaim  deed  trans- 
ferred tbe  premises  to  the  defendant  Lane,  in 
satisfaction  of  the  mortgages  for  $1,800. 
Defendant  Lane  examined  the  abstract  before 
he  purchased  the  property,  and  observed  that 
all  prior  conveyances  were  by  quitclaim 
deeds,  and  it  also  appeared  theremm  that 
his  agent  had  taken  the  two  mortgages, 
amountinff  to  $1,800,  and  soon  afterwards 
discharged  plaintiff's  mortgage  for  $1,200, 
and  took  a  quitclaim  deed  from  Poe  to  him- 
self;  and  the  record  was  therefore  sufficient 
to  put  the  defendant  Lane  on  inquiry,  as  a 
grantee  in  a  quitclaim  deed  is  not  a  bona 
fide  purchaser.  Such  deed  simply  conveys 
all  the  interest,  if  any,  which  the  grantor 
has  in  equity  at  the  time  of  its  execution ; 
and  in  this  case  defendant's  mortgages  were 
taken  by  his  agent,  subject  to  plaintiff's 
Hen,  which  should  not  be  defeated  by  the 
fraudulent  acts  of  such  agent. 

In  SteeU  v.  Sioux  Valley  Bank,  79  Iow% 
3S9.  7  L.  R.  A.  624,  it  is  said  that  "one 
who  takes  a  mere  quitclaim  deed  for  real  es- 
tate is  conclusively  presumed  to  have  notice 
of  prior  equities,  and  takes  subject  thereto ; 
aoa  so  an  unrecorded  bond  for  a  deed  takes 
precedence  of  a  subsequent  quitclaim  deed, 
thoueh  the  deed  is  based  upon  a  valuable 
consideration,  and  is  taken  without  actual 
notice  of  the  bond."  In  Peters  v.  Cartier,  80 
Mich.  124,  the  court  says :  **  Under  the  cloak 
of  quitclaim  deeds,  schemers  and  speculators 
close  their  eyes  to  honest  and  reasonable  in- 
quiries, and  traffic  in  apparent  imperfections 
in  titles.    The  usual  method  of  conveying  a 


good  title— one  in  which  the  grantor  has 
confidence — is  by  warranty  deed.  The  usual 
method  of  conveying  a  defective  title  Is  by 
quitclaim  deed.  The  rule  is  wise  and  whole- 
some which  holds  that  those  who  take  by 
quitclaim  deed  are  not  bona  fide  purchasers, 
and  take  only  the  interest  which  their  grantor 
had.  It  is  therefore  immaterial  whether  or 
not  Cartier  had  notice  or  knowledge  of  com- 
plainant's title.  He  must  be  held  to  have 
purchased  at  his  own  risk,  and,  Douville 
having  no  title,  conveyed  none  to  him."  A 
quitclaim  deed  is  sufficient  to  put  a  person 
on  inquiry.  Ooddard  v.  Ikmaha,  42  Kan. 
764.  In  Oett  v.  Packwood,  84  Fed.  Rep.  868, 
it  is  held  that  ^  one  who  takes  a  mere  convey- 
ance of  another's  interest  in  real  property, 
or  a  quitclaim  deed  thereto,  is  not  a  par- 
chaser  for  a  valuable  consideration,  within 
the  rule  in  equity  which  protects  such  a  pur- 
chaser against  prior  conveyances  or  rights  of 
which  he  had  no  notice ;  for  by  the  very 
terms  of  his  conveyance  he  has  notice  that 
he  is  purchasing  nothing  more  than  the  in- 
terest or  riffht  his  vendor  then  had,  .  .  . 
and  the  assignment  of  a  mortgage  thereon  for 
an  antecedent  debt  does  not  make  the  vendee 
or  assignee  a  purchaser  for  a  valuable  con- 
sideration, so  as  to  protect  him  against  a  prior 
conveyance  of,  or  rieht  in  or  to,  such  prop- 
erty. "  Notice  sufficient  to  prevent  the  pur- 
chase from  being  bona  fide  is  said  to  inhere 
in  the  very  form  of  this  kind  of  conveyance. 
2  Pom.  Eq.  Jur.  768. 

It  is  conceded  by  counsel  for  respondent 
that  the  quitclaim  deed  alone  would  give  the 
defendant  no  standing  in  court,  but  he  con- 
tends that  his  title  rests  upon  the  two  mort- 
gages from  Poe  to  Emery,  of  $1,000  and  $800, 
respectively,  which  were  assigned  to  him  by 
said  Emery.  The  defendant  Lane  testified 
that  Emery  had  general  authority  to  invest 
and  reinvest  at  least  $2,500  of  his  money,  and 
that  all  the  business  transacted  in  purchasing 
these  mortgages  was  done  through  said  Em- 
ery, and  that  he  took  the  quitclaim  deed  to 
the  premises  in  satisfaction  of  these  mort- 


Tbe  qaltdRim  gzantee  cannot  claim  title  tf  he 
haA  notfoe  of  the  prior  unreoorded  deed.  Stanley 
T.  Sch  walljy,  85  Tex.  34S. 

One  wbo  takes  a  quitclaim  deed  cannot  rely  on 
the  reeordg  If  be  has  actual  notice  of  outstanding 
tittea.   Loffan  v.  Nelll,  128  Fa.  4S7. 

If  the  grantee  In  the  qnitclaimdeed  has  suiBclent 
Botjoeto  pat  blm  on  Inquiry  he  will  not  be  entitled 
to  the  protection  of  the  registry  acts.  Stetson  v. 
Cook,  39  Mich.  758. 

One  who  receives  a  quitclaim  deed  with  notice 
that  tbe  land  has  been  sold  acquires  no  title  ss 
tgainsta  prior  mireoorded  deed  in  the  hands  of  a 
bona  flde  purchaser  In  good  faith.  Wines  v.  Woods, 
10BInd.aKL 

In  Battersball  v.  Stephens,  84  Mich.  74,  where  a 
quitclaim  deed  was  taken,  tbe  court  seems  to 
iflsume  that  It  might  under  some  drcumstanoesbe 
entitled  to  priority  over  prior  unrecorded  deeds 
hut  holds  that  under  tbe  circumstances  of  that  case 
ii  was  not  so  entitled  because  not  taken  In  good 
hitb. 

In  Peters  v.  Oartler,  80  Mich.  124,  the  court  after 
deddlDg  that  tbe  circumstances  of  the  case  were 
efficient  to  put  the  Intending  purchaser  on  in- 
VOTj  says  the  role  Is  wise  and  wholesome  that  those 


who  take  by  quitclaim  deed  are  not  bona  flde  pur- 
chasers  and  take  only  the  Interest  which  thetr 
grantors  have. 

In  Martin  v.  Brown,  4  Minn.  29t  it  Is  stated  that 
when  a  person  relies  upon  a  mere  qultcJalm  deed 
of  the  Interest  which  another  person  may  have  In 
the  property  be  does  so  at  his  peril  and  must  see  to 
it  that  there  is  an  Interest  to  convey.  But  la  that 
case  tbe  evidence  showed  drcumstaaces  which 
snould  have  given  tbe  purchaser  notice  of  tbe  out- 
standing Interest. 

The  ruling  In  Martin  v.  Brown  was  followed  In 
Bverest  v.  Ferris,  16  Minn.  S8. 

The  grantee  In  a  quitclaim  deed  will  obtain  no 
title  If  he  had  sufficient  Information  to  put  him  on 
inquiry  which  would  have  led  to  tbe  discovery  of 
the  prior  unrecorded  deed.  Gummings  v.  IBInne- 
gan,  42  Minn.  824:  Wolf  v.  Zabel,  44  Minn.  90. 

In  Pleasants  v.  Blodgett,  82  Neb.  427.  the  court 
after  finding  that  the  evidence  showed  notice,  says 
the  purchaser  bought  an  mterest  which  had  prev- 
iously been  conveyed  to  another  and  tbe  grantee 
under  the  quitchilm  therefore  took  nothing. 

A  grantee  under  a  mere  quitclaim  deed  reciting 
a  nominal  consideration  where  no  possession  of  tbe 
property  is  given  under  the  deed  acquires  no  right 
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ffages ;  and  It  therefore  clearly  appears  that 
uie  defendant  Lane  intended  to  extinguish 
the  mortgages,  and  that  the  same  thereby  be- 
came merged  to  the  extent  of  his  interest  in 
the  premises.  Plaintiff's  mortgage  directly 
afTected  the  premises  in  controversy  at  the 
time  Emery,  as  the  agent  of  Lane,  was  act- 
ing in  relation  thereto ;  and  the  fact  that  it 
was  a  valid  and  subsisting  lien,  paramount 
to  the  Poe  mortgages,  was  well  known  to  the 
said  agent ;  and  the  defendant  Lane  is  charged 
with  a  knowledge  of  that  fact,  as  the  same 
was  directly  involved  in  matters  within  the 
scope  of  Emery's  authority.  At  the  time 
defendant's  mortgages  were  executed,  and 
for  nearly  three  months  thereafter,  plaintiff's 
mortirage  was  of  record,  and  remained  so  until 
the  same  was  fraudulently  released.  Emery, 
who  was  acting  for  the  defendant  Lane,  had 
at  the  time  actual  notice  and  knowledge  of 
its  existence,  which  in  law  became  the  no- 
tice and  knowledge  of  his  principal,  the  de- 
fendant Lane,  who  is  presumed  to  have  taken 
his  mortgages  and  quitclaim  deed  subject  to 
plaintiff's  lien  for  $1,200.  Jone$  v.  Bam- 
ford,  21  Iowa,  217 ;  May  v.  Bcrel,  12  Cal.  91 ; 
Boone,  Mortg.  69.  The  transfer  of  a  note  se- 
cured by  mortgage  carries  with  it  the  mort- 
gage also,  and  when  the  original  mortgagee 
and  payee  sells  such  note  without  assigning 
the  mortgage  to  the  purchaser  of  the  same, 
and  then  takes  subsequent  mortgages  upon 
the  same  property,  and  fraudulently  dis- 
charges the  prior  mortgage,  he  can  gain  no 
advantage  thereby,  either  for  himself  or  for 
one  for  whom  he  is  acting  as  agent,  in  any 
of  the  transactions  directly  involving  the 
property  mortgaged.  Walker  v.  8cfi.reiber,  47 
Iowa,  529.  Si  Daumer  v.  Atiller,  16  Wis. 
612.  Paine,  </.,  speaking  for  the  court,  said : 
**  Where  a  prior  mortgage  or  judgment  has  by 
wrong  or  fraud  been  discharged  of  record,  a 
subsequent  mortgagee,  whose  rights  existed 
at  the  time  of  such  discharge,  cannot  claim 
to  be  injured  by  allowing  it  to  be  set  aside 
and  the  prior  mortgagee  to  be  restored  to  his 
rights."    Prom  Trenton Bkg,  Co.  v.  Woodruf,  ' 


2  N.  J.  Eq.  117,  we  quote  without  comment 
the  fol low mg :    ^  The  cancellation  of  a  mort> 

fage  on  the  record  is  only  prima  facie  evi- 
ence  of  its  discharge,  and  leaves  it  open  to 
the  party  making  such  allegation  to  prove 
that  it  was  made  by  accident,  mistake,  or 
fraud.  On  such  proof  being  made,  the  mort- 
gage will  be  established,  even  against  subse- 
quent mortgagees  without  notice.**  A  court 
of  equitv  will  ^rant  relief  in  cases  like  the 

f)resent  by  considering  a  mortcrage  fraudu- 
ently  discharged  of  record  in  TuTl  force,  as 
the  interests  of  justice  are  thereby  best  sub- 
served. Barnes  v.  Oamack,  1  Barb.  892 ;  Egge- 
man  v.  Eggeman,  87  Mich.  486;  BarUa  ▼. 
Vreeland,  16  N.  J.  Eq.  103.  82  Am.  Dec.  269. 
All  the  business  transacted  in  procnring  these 
mortgages  and  the  quitclaim  deed  was  done 
through  Emery,  as  the  agent  of  the  defend- 
ant Lane ;  and  under  the  doctrine  of  prin- 
cipal and  agent  he  is  charged  with  a  knowl- 
edge of  the  act  of  Emery  with  reference  to  the 
matters  over  which  his  authority  extended, 
and  which  directly  affected  the  premises  in 
controversy ;  and,  under  all  the  circumstances 
of  this  case,  the  defendant  Lane  is  not  a  bona 
fide  owner  of  the  premises  discharged  of 
plaintiff's  mortgage,  and  the  judgment  cf  iht 
Trial  Court  is  t/ierefore  refoersed,  and  a  new 
trial  is  ordered. 


KeUam*  «/., concurring: 

I  think  appellant  is  entitled  to  a  reversal 
of  this  judgment  on  the  ground  that  respond- 
ent, upon  the  evidence  presented  by  the  rec- 
ord, was  not  an  innocent  purchaser  of  the 
note  and  mortgage  which  he  turned  over  in 
payment  of  the  land,  and  that,  under  the  cir- 
cumstances of  this  case,  his  quitclaim  deed 
did  not  make  him  an  innocent  purchaser  of 
the  mortgaged  premises.  As  particularly  no- 
ticed in  "Judge  Fuller's  opinion,  respondent, 
Lane,  became  the  purchaser  of  the  note  and 
mortgage  through  Emery,  under  general  au- 
thority to  him  to  reinvest  his  money,— that 
is,  Emery  acted  for  him.  Emery  knew  all 
about  the  facts,  and  that  the  mortgage  which 


to  take  as  agalast  a  prior  grantee  whether  the  deed 
of  such  grantee  Is  recorded  or  not.  American 
Mortg.  Go.  V.  Hutchinson,  19  Or.  884. 

The  registration  act  will  not  protect  one  who  for 
a  nominal  consideration  takes  a  quitclaim  deed 
from  one  who  appears  by  the  record  to  be  the 
owner  of  the  property  but  who  states  that  he  is 
not  in  fact  such.   Kearney  v.  Vaughan,  60  Mo.  284. 

In  Bradford  v.  Oarpenter,  18  Colo.  80,  it  was  held 
that  the  fact  that  a  trust  deed  was  on  record, 
ooapled  with  the  fact  that  a  subsequent  grantee 
from  its  maker  took  a  quitclaim  deed,  were  suffl- 
dent  to  charge  the  grantee  with  notice  of  rights 
which  had  been  acquired  under  a  purchase  at  the 
tni8tee*B  sale,  the  evidence  of  which  had  not  been 
teoorded. 

Where  one  who  took  a  quitclaim  deed  to  prop- 
erty in  poesession  of  a  third  person  had  his  deed 
teoorded  before  that  under  which  the  third  person 
elalmed,  it  was  held  that  his  title  was  subordinate 
to  that  of  the  third  person  which  was  a  prior  deed 
from  the  common  grantor.  African  M.  B.  Church 
Trujtees  v.  Hewitt,  87  Kan.  107. 

In  United  States  v.  SUney,  a  Fed.  Bep.  804,  a 
porobaaer  from  one  holding  a  quitclaim  deed  was 
denied  the  position  of  a  bona  fide  holder  because 
«f  the  fact  that  a  third  person  was  in  posBession, 
S9  L.  R.  A. 


Inquiry  of  whom  would  have  shown  the  true  state 
of  the  title,  but  the  Judge  takes  occasion  to  state 
that  it  is  authoritatively  decided  that  a  purchaser 
by  deed  of  quitclaim  simply  is  not  to  be  considered 
as  a  bona  fide  purchaser  without  notice. 

A  person  who  takes  a  quitclaim  of  a  tax  title 
while  the  taxpayer  is  still  in  possession  will  take 
with  notice  of  the  taxpayer*s  equities.  Merrett  v. 
Poulter,96Mo.287. 

OtherrttUnaa, 

A  quitclaim  deed  from  heirs  will  not  affect  a  prior 
nnrecorded  deed  from  the  ancestor.  Bodgersv. 
Burchard,  84  Tex.  441,  7  Am.  Bep.  288. 

In  Flagg  V.  Mann,  9  Sumn.  488,  a  deed  of  quit- 
claim was  construed  as  a  bargain  and  sale  for  the 
purpose  of  giving  the  grantee  the  rights  of  a  bona 
fide  purchaser. 

In  Ripley  v.  Seligman,  88  Mich.  177,  the  court  held 
that  the  holder  of  the  quitclaim  deed  was  within 
the  section  of  the  statute  which  provided  that  no 
ImpUed  or  resuldng  trust  should  be  alleged  or 
established  to  defeat  or  prejudice  the  title  of  a  pur- 
chaser for  a  valuable  oonstderation  and  without 
notice  of  the  trust. 

In  Hockenhull  v.  Oliver,  80  CkL  80^  the  oooxt  v»* 
fuses  to  deoide  the  question. 
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be  usumed  to  discharge  was  not  paid.  Lan« 
most  be  charged  with  hia  agent's  knowledge. 
He  was  not,  therefore,  a  bona  fide  owner  of 
the  Dote  and  mortgage.  He  turned  oyer  this 
Dote  and  mortgage,  of  which  be  was  not  a 
bona  fide  holder  as  against  appellant,  and 
took  a  qaitclaim  deed  from  Emery,  who  had 
by  quitclaim  become  the  apparent  holder  of 
the  legal  title.  While  there  is  an  absolute 
coDQict  of  authorities  as  to  the  legal  effect  of 
a  quitclaim  deed,  I  am  well  satisfied  that  un- 
der the  circumstances  of  this  case,  as  exhib- 
ited by  the  evidence  before  us,  respondent, 
Lane,  ought  not  to  be  held  an  innocent  and 
bona  fide  holder  either  of  the  note  and  mort- 
gage or  of  the  title  to  the  mortgaged  premi- 
ses as  against  appellant,  Parker,  whose  mort- 
gage was  apparently  fraudulently  disciiarged 
by  respondent's  agent  and  grantor.  It  is 
well  known  that  deeds  denominated  quit- 
claim have  in  practical  use  taken  a  variety 
of  forms,  in  some  of  which  it  is  difiScult  to 
determine  whether  they  were  intended  as  act- 
ive, specific  grants,  or  simply  releases  or 
discbarges  of  some  possible  or  contingent 
interest  in  the  grantor.  None  of  the  deeds 
are  set  out  in  the  abstract,  and  I  assume  that 
they  were  simply  releases.  Further  facts 
may  be  developed  on  a  retrial.  For  these 
reasons  I  concur  in  tbe  reversal. 

Corson,  P.  J.,  dissenting 

I  am  unable  to  concur  with  my  associates 
in  the  reversal  of  the  judgment  in  this  case, 
placed,  as  I  understand  the  opinion,  mainly 
apon  the  ground  that  the  defendant  Lane  ac- 
quired his  title  to  the  property  through  a 
*" quitclaim  deed,"  and  therefore  had  oon- 
itructive  notice  of  the  canities  of  Parker  in 
the  property.  Judge  Fuller,  in  the  majority 
opinion,  says:  "Defendant  Lane  examined 
the  abstract  before  he  purchased  the  property, 
and  observed  that  all  prior  conveyances  were 
of  quitclaim  deeds,  and  took  a  quitclaim 
deed  from  Poe  to  himself ;  and  the  record  was 
therefore  suflicient  to  put  defendant  on  in- 
quiry, as  a  grantee  in  a  quitclaim  deed  is 


not  a  bona  fide  purchaser."  It  seems  to  me 
that  such  a  doctrine  unnecessarily  introduces 
into  our  system  of  conveyances  a  rule  as  to 
real -estate  titles  based  upon  the  form  of  the 
deed  that  can  only  result  in  uncertainty  and 
doubt  in  titles  which,  in  my  opinion,  should 
be  determined  b^  the  records  alone,  except  in 
the  well  recognized  cases  of  actual  notice  or 
want  of  consideration.  Our  registry  laws 
were  established  for  the  express  purpose  of 
enabling  one  by  an  examination  of  the  rec- 
ords to  ascertain  the  true  title  to  property 
therefrom.  But  by  the  decision  in  this  case 
a  new  element  is  introduced.  If  there  is  in 
the  chain  of  title  a  quitclaim  deed,  then  no 
reliance  can  be  placed  upon  the  records,  and 
the  party  purchasing  is  charged  with  notice 
of  all  outstanding  equities  and  conveyances 
not  recorded.  Such  a  doctrine  is  very  far- 
reaching,  and  renders  titles  in  this  state  very 
uncertain,  as  there  are  probably  but  few  titles 
in  which  there  are  not  more  or  less  quitclaim 
conveyances. 

While  there  are  some  authorities  that  seem 
to  sustain  the  position  of  the  opinion  of  the 
court,  I  am  of  the  opinion  that  the  better- 
considered  and  later  cases  are  opposed  to  the 
views  therein  expressed.  I  shall  not  under- 
take to  do  more  at  this  time  than  to  call  at- 
tention to  a  few  of  the  cases  bearing  upon 
this  question :  Dow  y.  Whitney,  147  Mass. 
1 ;  Chapman  v.  Sims,  08  Miss.  154 ;  WiUing- 
ham  y.  Hardin,  75  Mo.  429 ;  Fooa  y.  Hall,  74 
Mo.  815,  41  Am.  Rep.  816;  QraffY.  Middle- 
Urn,  48  Cal.  841 ;  Frey  v.  Clifftyrd,  44  Cal. 
885 ;  HdmilUm  v.  DooHiOe,  87  111.  478 ;  Brown 
y.  Bann^  Coal  dt  Coal  Oil  Co.  07  111.  214,  87 
Am.  Rep.  105.  In  the  latter  case  the  supreme 
court  of  Illinois  quotes  with  approval  from 
MeOtmnel  v.  Reed,  5  111.  117,  88  Am.  Dec. 
124,  the  following:  ''A  deed  of  release  and 
quitclaim  is  as  effectual  for  the  purpose  of 
transferring  title  to  land  as  a  deed  of  barepain 
and  sale ;  and  the  prior  recording  of  such  deed 
will  give  it  a  preference  over  one  previously 
executed,  but  which  was  subsequently  re- 
corded.    In  this  respect,  there  is  no  distinc- 


DisUnetion  between  conveyance,  cf  land  and  of  mere 
intereeL 

A  dtotinction  shoald  be  and  is  made  between 
cases  where  tbe  quitclaim  is  intended  to  operate  as 
a  conveyance  of  the  land  itself  and  those  where  a 
mere  transfer  of  the  grantor*B  interest  is  intended. 
Iq  the  latter  case  of  con  tse  a  person  who  purohasee 
merely  anotber*S  interest  in  certain  land  will  get 
Doihing  if  there  is  not  such  interest  This  dia- 
tlnctlon  may  perhaps  reoonoUe  all  the  oases,  but  it 
te  difficult  to  determine  from  the  reports  of  some  of 
them  whether  the  ooarts  had  in  mind  thifi  distino- 
tiOD  or  not,  and  in  view  of  the  fact  that  the  deois- 
1008  of  some  states  are  uniformly  one  way  the  in- 
ference ia  that  there  was  no  intention  to  base  the 
decisluna  upon  this  distinction.  The  decisions  in 
which  the  distinction  has  been  dearly  draw  are  as 
follows: 

One  who  takes  a  Quitclaim,  deed  of  the  land  itself, 
and  not  merely  of  the  right,  title,  and  interest  of 
tbe  grantor,  to  not  within  the  rule  that  a  person 
aoqairlng  title  by  quitclaim  deed  to  not  entitled  to 
the  protection  of  the  recording  acts.  Pfendce  v. 
Bniuth  Storage  &  Forwarding  Ck).  68  Fed.  Bep.  487. 

Aoonveyanceof  land  will  entitle  the  holder  to 
the  proteetlon  of  the  recording  acts.  Baylor  v. 
8cottiBb.  American  Mortg.  Go.  06  Fed.  Bep.  68L 

»  L.  R.  A. 


One  who  has  in  good  faith  purchased  the  absolute 
right  to  land  in  contradistinction  to  that  of  the 
title  or  claim  of  title  of  the  grantor  and  by  outside 
proof  has  shown  that  be  has  paid  a  valuable  con* 
sideratlon  therefor  may  claim  as  an  innocent  pur- 
chaser against  adverse  title  or  equities  of  which 
he  has  no  notice.    Richardson  v.  Levi.  67  Tez.  860. 

If  the  deed  purports  to  convey  the  land  itself  the 
grantee  will  be  protected  against  a  prior  unre- 
corded conveyance.  Dyoua  v.  Hart,  2  Tez.  Qv. 
App.  864. 

If  the  deed  purports  to  convey  the  land  it  will  be 
protected  by  the  regtotry  acts.  Taylor  v.  Harrison, 
47  Tez.  454.  26  Am.  Bep.  804. 

In  Miller  v.  Fraley,  23  Ark.  786,  It  to  said  it  to  no 
doubt  the  law  that  where  a  person  bargains  for  and 
takes  a  mere  quitclaim  deed  or  deed  without  war- 
ranty it  to  a  circumstance  if  unexplained  to  show 
that  he  had  notice  of  imperfections  in  the  vendor*s 
title  and  only  purchased  such  interest  as  tbe  vendor 
might  have  in  the  property  and  that  he  is  not  enti- 
tled to  protection  in  equity  as  an  innocent  pur^ 
chaser  without  notice. 

If  it  appears  that  the  intention  was  not  to  pass 
the  land  formerly  conveyed  tbe  later  deed  will  not 
take  preference  of  the  prior  one.  Hamilton  v. 
DoolitUe,  37  SL  478. 
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tion  between  different  fonns  of  conyevaoce. 
As  a  general  rale,  the  one  first  recorded  must 
previdl  over  one  of  older  execution,  when 
made  in  good  faith,  and  when  it  appears  to 
have  been  the  intention  of  the  parties  to  con- 
vey again  the  same  lands  which  had  been 
previously  conveved.  But  where  the  terms 
of  the  second  deed  do  not  necessarily  embrace 
the  lands  previously  conveyed,  and,  on  the 
contrary,  are  such  as  to  show  that  it  was  not 
the  intention  of  the  grantor  to  include  them, 
the  court  will  give  it  such  construction  as 
not  to  embrace  them, "  etc.  The  same  view 
seems  to  be  taken  by  the  supreme  court  of 
Massachusetts  in  Vow  v.  Whitmy,  iupra. 
That  court  says :  **  A  deed  of  '  all  the  right, 
title,  and  interest,'  or  of  'all  the  interest,' 
of  the  grantor  in  a  lot  of  land,  conveys  the 
same  title  as  a  deed  of  the  land.  It  is  the 
policy  of  our  laws  that  a  purchaser  of  land, 
oy  examining  the  registry  of  deeds,  may  as- 
certain the  title  of  his  grantor.  If  there  is 
no  recorded  deed,  he  has  the  right  to  assume 
that  the  record  title  is  the  true  title.  The 
law  has  established  the  rule  for  the  protec- 
tion of  creditors  and  purchasers  that  an  un- 
recorded deed,  if  unknown  to  them,  is,  as  to 
them,  a  mere  nullity.  The  reasons  for  the 
rule  apply  with  equal  force  in  the  case  of 
a  deed  of  the  grantee's  right,  title,  and  in- 
terest as  in  that  of  a  deed  of  the  land.  We 
are  of  the  opinion,  therefore,  that  the  deed 
of  Btephen  Dow  conveyed  to  his  grantee  a 
title  which  is  good  against  any  prior  deed, 
if  unrecorded.  To  hold  otherwise  would 
defeat  the  purpose  of  the  registration  laws, 
and  create  confusion  in  the  titles  to  land." 
After  referring  to  a  number  of  prior  cases, 
the  court  says :  **  In  each  of  these  cases  the 
question  was  not  as  to  the  e£Fect  of  a  prior 
unrecorded  deed  of  the  same  land,  but  it 
was  whether  the  land  previously  sold  was 
included  within  the  description  of  the  latter 
deed.  In  other  words,  it  was  a  question  of 
the  construction  of  the  deed  relied  upon. 
No  such  question  can  arise  in  the  case  at  bar, 
as  the  description  of  the  land  intended  to  be 


conveved  is  specific  and  exact.  The  same 
considerations  apply  to  the  deed  from  Alfied 
A.  Dow  to  the  plaintiff. "  These  quotations 
I  think  will  explain  manv  of  the  cases  ap- 
parently sustaining  the  opinion  of  the  court. 
The  question  was  not,  in  those  cases,  ss 
to  the  character  of  the  deed,  but  what  did 
the  grantor  intend  to  convey  by  his  deed? 
In  the  case  of  Ohcmman  v.  Sitni,  ntpra,  the 
supreme  court  of  Mississippi  very  fully  re- 
views the  cases  seeming  to  hold  that  the 
grantee  in  a  quitclaim  deed  is  not  a  bona  fide 
purchaser,  and  concludes  as  follows:  '^We 
conclude  that  there  is  no  authority  for  the 
proposition  that  a  quitclaim  deed  in  the  chain 
of  title  deprives  him  who  claims  under  it 
of  the  character  of  a  bona  fide  purchaser. 
There  are  dida  and  suggestions  and  infer- 
ences to  that  effect ;  but  we  deny  and  repu- 
diate the  proposition  as  unsound,  and  insup- 
portable on  authority,  principle,  or  policv." 
The  court  further  says :  **  There  is  no  refer- 
ence to  the  subject  of  a  distinction  between 
quitclaim  deeds  or  deeds  with  special  coven- 
ants and  those  with  general  covenants  of 
warranty  as  a  protection  to  bona  fide  pur- 
chasers, or  as  a  significant  circumstance  to 
put  one  on  inquiry,  in  the  full  and  learned 
discussion  of  bona  fide  purchasers  by  the 
English  and  American  editors  of  Leading 
Cases  in  Equity,  in  connection  with  the  case 
of  Basiet  v.  Nostoarthy,  2  White  &  T.  Lead. 
Eq.  Cas.  8d  Am.  ed.  101,  except  to  remark : 
'But  there  is  some  diflOiculty  in  assenting  to 
a  dictum  in  Oliver  v.  Piatt,  44  U.  S.  8  How. 
333,  11  L.  ed.  622,  that  taking  a  deed  with 
a  covenant  of  special  warranty  is  suflOicient 
to  show  a  doubt  of  the  warrantor's  title,' 
etc.  The  case  of  Le  Neve  v.  Le  Neve,  2 
White  &  T.  Lead.  Eq.  Cas.  127  eteeq.,  pre- 
sents an  exhaustive  discussion  of  the  subject 
of  notice,  as  considered  by  the  English  and 
American  adjudications,  and  nowhere  among 
them  is  a  distinction  between  a  quitclaim 
and  a  warranty  deed  adverted  to  as  affecting 
a  holder  with  notice,  or  putting  him  on  in- 
quiry.    Nor  is  there  any  reason  for  such  a 


A  oonyejanoe  of  the  ri^rht,  title,  and  interest  will 
oonvey  only  what  the  grantor  has  to  convey.  Ooe 
V.  Persons  Unknown,  43  Me.  496. 

A  release  of  all  right,  title,  and  interest  will  not 
take  precedence  of  a  prior  unrecorded  oonveyanoe. 
Nash  y.  Bean,  74  Me.  8ia 

A  deed  of  the  grantor^s  ^'now  remaining"  interest 
In  the  tract  of  land  will  not  take  precedence  over 
a  prior  unrecorded  deed  of  the  tract.  Baton  v. 
Trowbridge,  88  Mich.  454. 

A  conveyance  of  the  right,  title,  and  interest  will 
not  pass  the  property  if  it  has  been  prevloasly  con- 
veyed to  another.    Hope  v.  Stone,  10  Minn.  162. 

One  who  takes  a  mere  release  of  the  interest  of 
his  grantor  will  not  be  protected.  Tate  v.  Kramer, 
1  Tex.  Civ.  A  pp.  427. 

One  who  takes  merely  a  Conveyance  of  interest  Is 
not  a  bona  fide  purchaser.  Tram  Lumber  Co.  v. 
Hancock,  70  Tex.  312;  Lumpkin  v.  Adams,  7i  Tex. 
96. 

The  purchase  of  the  chance  of  title  will  not  con- 
stitute the  purchaser  a  bona  fide  one.  Oarleton  v. 
Lombardi,  81  Tez.  365. 

While  non-registered  deeds  are  declared  void  by 
statute  as  to  subsequent  purchasers  for  value  and 
without  notice  still  the  doctrine  is  well  settled  that 
a  subsequent  purchaser  although  for  value  and 
89L.R.  A. 


without  actual  notice  who  takes  under  a  strictly 
quitclaim  deed,  that  is  one  by  which  the  chance  of 
title  and  not  the  land  itself  is  conveyed,  will  not  be 
accorded  the  protection  of  the  statute  for  the  ob- 
vious reason  that  he  contracted  for  the  interest 
only  that  his  vendor  then  had  in  land.  Thorn  v. 
Newson,  64  Tez.  161,  63  Am.  Rep.  747. 

Doctrine  of  the  United  States  Supreme  CourL 
The  distinction  between  the  equity  rule  and  that 
under  the  recording  acts  is  well  illustrated  by  the 
decisions  of  the  Supreme  Court  of  the  United 
States.  That  court  has  uniformly  refused  to  recog- 
nize the  right  of  a  purchaser  by  quitclaim  deed  to 
protection  against  latent  equities,  but  as  soon  as  the 
question  of  his  right  to  protection  under  the  re- 
cording acts  was  presented  be  was  held  to  be  enti- 
tled to  such  protection. 

In  Oliver  V.  Piatt,  44  U.  a  8  How.  868,  U  L.  ed.  686, 
in  which  the  question  was  whether  or  not  certain 
trusts  attached  to  lands  in  the  hands  of  defendants, 
the  court  said  the  deeds  taken  were  quitclaim  deeds 
without  covenants  of  warranty,  except  against 
persons  claiming  under  the  grantor,  **in  legal  effect 
therefore  the  deed  conveyed  no  more  than  his 
right,  title,  and  interest  in  the  property,  and  under 
such  circumstances  it  is  difficult  to  conceive  how 
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distiDCtion.  A  oovenant  of  warranty  does 
not  convev  title.  It  cannot  enlarge  a  title 
conveyed  by  the  deed  in  which  it  is  inserted. 
It  is  DO  more  tlian  a  covenant  to  indemnify 
against  failure  of  title  by  eviction,  actual 
or  constructive.  A  Quitclaim  deed  is  as  ef- 
fectual to  convey  title  as  one  with  general 
warranty.  .  .  .  Such  a  doctrine  as  that 
a  quitclaim  conveyance  in  the  chain  of  title 
affects  the  party  who  claims  under  it  with 
Doiice  of  infirmities  in  the  title  would  be  as 
io) politic  as  it  is  unsupported  by  reason  or 
authority. "  It  seems  to  me,  as  stated  by 
Judge  Campbell  in  the  above  opinion,  the 
wifler  and  safer  course  ia  to  give  full  effect 


to  our  registration  laws,  except  when  par- 
ties have  taken  conveyances  with  actual  no- 
tice of  outstanding  equities  or  prior  convey- 
ances, or  have  taken  conveyances  without 
consideration.  Of  course,  when  a  party  haa 
actual  notice,  or  has  paid  no  consideration, 
it  would  be  a  fraud  upon  the  party  holding 
the  equity  or  prior  title  to  permit  such  a  con- 
veyance to  prevail  over  the  equity  or  prior 
conveyance.  But  where  one  is  a  purchaser 
in  good  faith  for  value,  without  actual  no- 
tice, he  ought  not  to  be  deprived  of  his  prop- 
erty because  of  the  form  or  the  deed  or  deeds 
in  his  chain  of  title  under  which  he  claims. 


MISSOURI  SUPREME  COURT  an  Banc). 


D.  C.  HICKMAN  et  al.,  AppU., 

V. 

Lucy  J.  GREEN  et  al.,  Bespti. 
(128Mo.lfifi.) 

1.  The  tostimony  of  a  witness  admttted 
without  objection  cannot  be  excluded  beoause 
the  other  mrty  to  the  transaction  was  dead. 

8.  Notice  to  »  special  Hfl^nt  eoiplojred 
to  make  a  certain  exchange  of  prop- 
erty without  any  authority  to  pass  upon  the 
title  or  matters  connected  with  the  title  to  the 
property  obtaioed  in  the  ezchanre  is  not  im- 
puted to  the  principal,— especially  when  the 
tgent  was  acting  for  the  other  party  also,  and  hie 
ooDoealment  of  the  facts  was  a  fraud  on  his  prin- 
cipal. 

8.  The  principal  is  not  ehari^eable 
with  the  knowled^'of  the  agent  So  re- 
latioD  to  a  fraud  which  he  perpetrates  in  oollu- 
lioo  with  the  other  party. 

4.  Possession  of  premises  by  a  woman 
who  furoiahes  to  her  vendee  as  evidence  of  her 
title  a  quitclaim  deed  to  herself  with  an  abstract 
thawing  a,  perfect  record  title  in  her  grantor, 


does  not  charge  her  vendee  with  notice  of  a  prior 
unrecorded  warranty  deed  from  the  same 
grantor  to  her  and  the  heizs  of  her  body. 

5.  A  quitclaim  deed  to  a  wendor  who  is 
in  possession  of  the  premises  from  one 
who  has  the  reoord  title  is  sufflcient  to  give  his 
vendee  the  right  to  claim  the  protection  of  the  re- 
oordlng  laws  against  a  prior  unrecorded  deed,  by 
which  such  vendor  was  given  a  life  estate  only. 

6*  A  decision  will  not  be  rewersed  merely 
beoause  a  seemingly  pertinent  question  was  ex- 
cluded, if  it  is  not  shown  what  the  party  proposed 
to  prove. 

(Sherwood,  Brace,  and  Bwrnen,  JJ.,  diMentO 

(June  18, 18M.) 

APPEAL  by  complainants  from  a  fudgment 
of  the  Circuit  Court  for  Audrain  County 
in  favor  of  defendants  in  a  proceeding  brought 
to  have  reinstated  a  deed  which  was  alleged 
to  have  been  destroyed  in  fraud  of  complain- 
ant's rights.    Affirmed. 

Statement  by  Oantt»  J.: 

This  is  a  suit  in  equity  to  restore  a  de- 


tbe  grantee  can  claim  protection  as  a  bona  fide 
purcfaaser  for  a  valuable  consideration  without  no- 
tice against  any  title  prior  to  that  of  the  grantor 
which  attached  itself  as  an  unextinguished  trust  to 
the  laud.^* 

Id  May  v.  Le  Claire,  78  U.  8. 11  WalL  282,  SO  L.  ed. 
63,  the  court  says  the  evidence  '"satisfles  us"  that 
the  grauiee  had  full  notice  of  the  frauds  and  the 
tofirmities  of  the  grantor's  title.  Whether  this  was 
•0  or  not.  having  acquired  his  title  by  a  quitclaim 
deed,  he  cannot  be  regarded  as  a  bona  flde  pur- 
chaser without  notice.  In  such  oases  the  eonvey- 
aoce  passes  the  title  as  the  grantor  held  it,  and  the 
grantee  takes  only  what  the  grantor  could  lawfully 
tonvey. 

In  Alexander  v.  Rodriguez.  79  U.  8. 12  WalL  823, 
20  L.  ed.  406.  the  court  says  that  a  purchaser  by 
Quitclaim  deed  cannot  have  the  immunities  which 
the  poeition  of  bona  tide  purchaser  without  notice 
fires  to  those  entitled  to  its  protection,  as  against 
the  right  of  a  grantor  by  a  deed  absolute  to  have 
the  same  declared  a  mortgage. 

A.  purchaser  by  quitclaim  deed  wiD  be  bound  by 
■Q  estoppel  which  prevents  his  grantor  from  as- 
KTting  his  title  to  the  premises.  Dlckersoo  v.  Col- 
grove,  100  U.  8. 578. 25  L.  ed.  618. 

hi  Baker  v.  Humphrey,  101  U.  8.  «M,  26  L.  ed.  1066, 
where  one  In  whom  the  icoo  d  title  stood  had  es* 


topped  himself  to  set  it  up  as  against  subsequent 
purchasers  from  one  shown  by  the  records  to  be  a 
mortgagee,  quitclaimed  to  the  representative  of  an 
attorney  who  discovered  the  defect  in  the  title 
while  examining  the  title  for  a  cUent,  the  court  in 
holding  that  such  title  could  not  prevail  over  that 
of  the  client  says  no  one  taking  a  quitclaim  deed 
can  stand  in  the  relation  of  bona  fide  purchaser  to 
the  property. 

In  Mansfield  v.  Excelsior  Refinery  Co.,  186  U.  8. 
326, 34  L.  ed.  168,  the  oourt  recognises  the  Illinois 
doctrine  as  declared  in  McOonnel  ▼.  Beed,  6  OL IIT, 
88  Am.  Dec.  124. 

Where  the  title  may  be  conveyed  by  a  quitclaim 
deed  and  a  deed  of  that  description  is  accepted 
after  payment  of  full  value  for  the  land  the  pur- 
chaser is  entitled  to  rely  upon  the  records  so  far  as 
outstanding  claims  of  third  persons  are  concerned. 
McDonald  v.  Belding,  146  U.  8. 4aS.  86  L.  ed.  788. 

A  purchaser  by  quitclaim  is  entitled  to  protection 
under  a  statute  providing  that  all  instruments 
shall  take  effect  from  the  time  of  recording  as  to 
"all  subsequent  purchasers  in  good  faith,  without 
notice.**  Moelle  v.  8herwood,  148  H.  &  21, 87  L.  ed. 
860. 

In  the  latter  case  the  oourt  said:  ^*The  doctrine 
expressed  in  many  cases  that  the  grantee  in  a  quit- 
claim deed  cannot  be  treated  as  a  bona  fide  pur- 


See  also  30  L.  R.  A.  058. 
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stroyed  deed  from  J.  G.  Lakenan  and  wife 
to  Mrs.  Francis  D.  Hickman  for  her  life, 
remainder  to  the  natural  heirs  of  her  body, 
conveying  to  them  a  parcel  of  land  in  the  city 
of  Mexico,  Audrain  county,  Mo.,  90  feet 
front  by  270  feet  deep,  being  the  north  part  of 
and  taken  off  of  the  north  side  of  lot  No.  85 
of  Mrs.  Sparks'  Southern  addition  to  said  city 
of  Mexico.  It  was  alleged  in  the  amended 
petition,  and  sustained  by  the  proofs,  that  in 
1886  Lakenan  and  wife,  by  warranty  deed, 
conveyed  said  land  to  Mrs.  Hickman  and  her 
bodily  heirs,  and  that  said  deed  was  never 
recorded.  In  May,  1889,  Mrs.  Hickman  and 
her  children  were  in  the  possession  of  this 
lot  occupy  ixic  it  as  a  residence.  At  the  same 
time  Mrs.  Green,  the  defendant,  was  the 
owner  in  fee  of  a  small  farm  of  40  acres  near 
Mexico,  on  which  she  was  residinff  with  her 
husband  and  codefendant  herein.  Mrs.  Hick- 
man was  desirous  of  moving  to  the  country, 
and  Mrs.  Green  preferred  a  residence  in  the 
city,  and,  thereupon,  each  of  them  employed 
the  real -estate  firm  of  Moore  &  Nelson  to 
effect  the  exchange  of  these  two  properties. 
Their  contracts  with  Moore  A  Nelson  were 
in  writing.  Mrs.  Hickman's  contract  with 
them  was  executed  May  14,  1889,  and 
Mrs.  Green's  on  May  16th.  In  Mrs.  Green's 
contract  the  land  was  placed  with  Moore  & 
Nelson  to  exchange  for  Mrs.  Hickman's  lot. 
Mrs.  Green  asserted  that  she  was  the  owner 
in  fee  of  the  40  acres,  and  she  agreed  to  take 
Mrs.  Hickman's  lot  therefor,  and  give  pos- 
session November  1,  1889,  the  agency  to 
continue  for  one  month  from  its  date.  Moore 
&  Nelson  were  ** authorized  to  sell  and  con- 
tract under  seal  with  purchaser  for  said 
premises  according  to  the  price  and  term  of 
payment  above  written,  or  any  price  or  term 
which  we  may  aj^ree  to  accept,  other  than 
the  above."  Their  commission  was  fixed  at 
$50  if  the  exchange  was  effected,  whether  by 
them  or  another.  Mrs.  Hickman's  contract 
was  in  all  respects,  except  dates,  exactly  like 
Mrs.  Green's.  She  represented  that  she  was 
the  owner  in  fee  of  her  lot,  and  authorized 


the  agenti  to  exchange  It  for  Mrs.  Green's  40 
acres,  and  for  the  same  commission  and  upon 
the  same  stipulation,  and  give  possession  al 
**  any  time. "  Bach  owner  valued  her  prop- 
erty at  the  time  at  $2,000,  and  there  is  no 
evidence  that  one  was  not  as  valuable  as  the 
other.  Mrs.  Hickman  caused  an  abstract 
of  her  title  to  the  lot  to  be  made,  and  as  bj 
the  abstract  the  title  would  appear  in  Lake- 
nan, whose  deed  to  her  she  had  not  recorded, 
and  which,  if  recorded,  would  show  she  only 
had  a  life  estate,  she  obtained  from  Lakenan 
and  wife  another  deed, — a  quitclaim  deed  and 
special  warranty, — on  May  23,  1889,  convey- 
ing the  title  in  the  lot  to  herself  without 
the  words  of  limitation  to  her  bodily  heirs. 
Mrs.  Green's  title  to  the  40  acres  has  not 
been  disputed.  Mrs.  Hickman,  through  her 
agents,  Messrs.  Moore  <&  Nelson,  ffave  Mrs. 
Green  the  abstract  to  the  lot,  and  Lakenan's 
ouitclaim  deed,  and  Mrs.  Green  submitted 
the  abstract  and  deed  to  M.  T.  Duncan,  Esq., 
for  his  opinion  on  the  title  as  shown  by  uia 
abstract  and  deed.  He  advised  her  that  Mrs. 
Hickman  could  make  her  a  good  title,  and 
accordingly  Mrs.  Hickman  made  Mrs.  Green 
a  warranty  deed  to  the  lot  in  town,  and  Mrs. 
Green  and  husband  made  Mrs.  Hickman  a 
warranty  deed  to  the  40  acres,  conveying  a 
life  estate  to  Mrs.  Hickman,  remainder  in  fee 
to  her  bodily  heirs.  Soon  after  the  deeds 
were  exchanged,  Mrs.  Hickman,  with  her 
children,  the  plaintiffs,  moved  out  of  her 
town  house  and  took  possession  of  the  40 
acres,  and  lived  on  it  until  she  died,  and 
Mrs.  Green  took  possession  of  and  moved 
into  the  house  in  town.  After  the  deeds 
were  exchanged,  Mrs.  Hickman,  her  adult 
son,  Thomas  Hickman,  J.  G.  Lakenan,  and 
Nelson,  of  the  firm  of  Moore  &  Nelson,  met 
in  the  office  of  Moore  &  Nelson,  in  Mexico, 
and  Nelson,  in  their  presence,  and  at  Mrs. 
Hickman's  reouest,  destroyed  the  unrecorded 
warranty  deea  from  Lakenan  and  wife  to 
Mrs.  Hickman  and  her  bodily  heirs.  The 
plaintiffs  in  this  cause  are  D.  C.  Hickman, 
Mary  L.   Hickman,   and  Mariah  Hickman, 


otaaser  does  not  seem  to  rest  upon  any  sound  prin- 
ciple. It  is  asserted  upon  the  asBumptlon  that  tbe 
form  of  the  instrument,  that  the  ffraotor  merely 
releases  to  the  grantee  bis  claim,  whatever  it  may 
be,  without  any  warranty  of  its  value,  or  only 
passes  whatever  interest  he  may  have  at  the  time, 
indicates  that  there  may  be  other  and  outstanding 
claims  or  interests  which  may  possibly  affect  the 
title  of  the  property,  and,  therefore,  it  is  said  that 
the  grantee,  in  accepting  a  conveyance  of  that 
kind,  cannot  be  a  bona  flde  purchaser  and  entitled 
to  protection  as  such;  and  that  he  is  in  fact  thus 
notified  by  his  grantor  that  there  may  be  some  de- 
fect in  his  title  and  he  must  take  it  at  his  risk.  This 
asBumption  we  do  not  think  Justified  by  the  lan- 
guage of  such  deeds  or  the  general  opinion  of  con- 
veyancers. There  may  be  many  reasons  why  the 
holder  of  property  may  refuse  to  aooomitany  his 
conveyance  of  it  with  an  express  warranty  of  the 
soundness  of  its  title  or  its  freedom  from  the  claims 
of  others,  or  to  execute  a  conveyance  in  such  form 
as  to  impiy  a  warranty  of  any  kind  even  when  the 
title  is  known  to  be  perfect.  ...  It  would  be  un- 
reasonable to  hold  that,  for  his  inability  to  secure 
any  other  form  of  conveyance,  he  should  be  denied 
the  position  and  character  of  a  bona  flde  purchaser, 
however  free,  in  fact,  his  conduct  in  the  purchase 
29  L.  R.  A. 


may  have  been  from  any  imputation  of  the  want  of 
good  faith.  .  .  .  There  is  in  this  country  no  differ- 
ence in  their  efficacy  and  operative  force  between 
conveyances  in  the  form  of  release  and  qultolalm 
and  those  in  the  form  of  grant,  bargain,  and  sale. 
.  .  .  If  in  either  case  the  grantee  takes  the  deed 
with  notice  of  an  outstanding  conveyance  of  the 
premises  from  the  grantor,  or  of  the  execution  by 
him  of  obligations  to  make  such  conveyance  of  the ' 
premises,  or  to  create  a  Uen  thereon,  he  takes  the 
property  subject  to  the  operation  of  such  outstand- 
ing conveyance  and  obligation,  and  cannot  claim 
protection  against  them  as  a  bona  flde  purchaser. 
But  in  either  case  if  the  grantee  takes  the  deed 
without  notice  of  such  outstanding  conveyance  or 
obligation  respecting  the  property,  or  notice  of 
facts  which,  if  followed  up,  would  lead  to  a  knowl* 
edge  of  such  outstanding  conveyance  or  equity,  he 
is  entitled  to  protection  as  a  bona  flde  purobaser 
upon  showing  that  the  consideration  stipulated  has 
been  paid,  and  tliat  such  consideration  was  a  fair 
price  for  the  claim  or  interest  designated.  The 
mere  fact  that  in  either  case  the  conveyance  is  un- 
accompanied by  any  warranty  of  title  and^igainst 
incum  brances  or  liens,  does  not  raise  a  presumption 
of  the  want  of  bona  fldes  on  the  part  of  the  pur- 
chaser In  the  transaction.** 
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adalt  children  and  hein  of  Mn.  Fnnoet 
Hickman,  who  died  April  2,  1890,  and  prior 
to  tht  institatiou  of  this  suit.  The  defend- 
aBts  are  Mrs.  Green  and  her  husband,  Lakenan 
and  wife,  and  J.  T.  Hickman  and  James  L. 
Hickman,  adult  sons  of  Mrs.  fllokman,  who 
refused  to  become  plaintiffs,  and  Mrs,  Joaie 
Hickman,  the  widow  of  a  deceased  son, 
William  T.  Hickman,  and  his  two  minor 
children,  William  T.  and  Sadie  Hickman. 
At  the  request  of  plaintiff,  the  circuit  court 
made  its  finding  of  facts,  upon  certain  points 
Id  the  case,  as  follows:  **!  find  that  the 
witness  Nelson  was  the  agent  of  both  Mrs. 
Hickman  and  Mrs.  Oreen  at  the  time  and  be- 
fore the  transfer  of  the  deeds  was  made  be- 
tween Mrs.  Hickman  and  Mrs.  Green ;  that 
be  was  agent  only  for  the  purpose  of  effecting 
an  exchange  of  the  lands  between  the  parties, 
and  was  not  authorized  by  Mrs.  Green  to 
jud^  of  the  goodness  of  the  title  she  was 
getting  from  Mrs.  Hickman,  nor  did  he 
presume  to  act  for  her  in  that  capacity; 
that  Mrs.  Green  had  in  her  employ  an  at- 
torney. M.  T.  Duncan,  Esq. ,  for  the  purpose 
of  passing  upon  the  title  to  the  land  she  was 
getting ;  that  Duncan,  before  the  trade,  did 
pass  upon  the  title  of  Mrs.  Hickman  to  the 
land  traded  Mrs.  Green,  and  pronounced  it 
£ood.  I  further  find  that  Lakenan  and  Nelson 
destroyed  the  deed  from  Lakenan  and  wife  to 
Mrs.  Hickman  [the  deed  that  provided  for  a 
life  estate  in  Mrs.  Hickman,  and  remainder 
to  her  children]  .  that  this  wus  done  after  the 
delivery  of  the  quitclaim  deed ;  that  Nelson, 
before  the  consummation  of  the  trade,  knew, 
or  had  an  opportunity  of  knowing,  the 
contents  of  the  destroyed  deed.  I  further 
find  Mrs.  Green,  before  the  trade,  knew 
that  Mrs.  Hickman,  deceased,  was  living 
OD,  and  had  possession  of,  the  00x270  feet 
lot  traded  Mrs.  Green,  and  also  knew  that 
Mrs.  Hickman  claimed  to  be  the  owner  of  it, 
and,  further,  that  the  destroyed  deed  was 
never  on  record ;  that  Mrs.  Green,  upon  in- 
quiry as  to  the  title  of  Mrs.  Hickman  to  the 
lot  mentioned,  had  dellTered  to  her  by  Mrs. 


Hickman  [was  furnished!  an  abstract  of  th6 
title  to  said  lot,  taken  from  the  records  in 
the  recorder's  office  of  Audrain  county,  to- 
gether with  the  quitclaim  deed  from  Lakenan 
and  wife  to  Mn.  Hickman,  which  showed 
an  absolute  estate  in  Mrs.  Hickman  to  the 
said  lot,  which  abstract  and  ouitclaim  deed 
Mrs.  Green  caused  to  be  examined  by  a  com- 
petent attorney,  Duncan,  who  pronounced 
the  title  good.  These  are  the  only  facts  the 
plaintiffs  desire  me  to  find  in  writing,  and 
the  conclusion  of  law  I  draw  from  the  facts 
as  aboTe  found,  together  with  others,  is, 
Mrs.  Green,  being  without  notice  of  the 
existence,  contents,  or  destruction  of  the  first 
unrecorded  deed  from  Lakenan  and  wife  to 
Mrs.  Hickman,  and  having  exercised  proper 
care  and  diligence  in  the  examination  of  the 
title  to  said  lot,  is  not  affected  by  its  fraudu- 
lent destruction,  but  takes  a  good  title  to 
said  lot."  To  this  finding  plaintiffs  duly 
excepted.  The  circuit  court  thereupon  found 
the  issues  for  defendants,  and  rendered  judg- 
ment accordingly.  A  motion  for  new  trial 
was  made  and  overruled,  and  plaintiffs  have 
appealed  to  this  court.  The  errors  assigned 
in  this  court  are,  briefly,  that  the  circuit 
court  erred  in  excludins:  the  evidence  of 
Frank  R.  Jesse,  Esq.,  offered  bv  plaintiffs, 
and  in  admitting  the  evidence  of  Mrs.  Green 
herself,  and  in  its  finding  of  facts. 

Mr,  John  M.  Barker,  for  appellant: 

The  communications  of  Mrs.  Green  to  Mr. 
Jesse  were  not  privileged,  because  she  was 
contemplating  wrongdoing. 

Mo.  dtat.  1889,  g§  8648,  8660,  8661;  looter. 
McOheiney,  16  Mo.  App.  369,  and  cases  cited: 
Oharlian  ▼.  Coambe$,  89  L.  J.  Ch.  284,  cited 
on  pace  108  of  7  Am.  A  Enff.  Encyclop.  Law. 

And  the  court  ought  to  nave  excluded  her 
evidence  because  the  other  party  was  dead. 

Mei&r  v.  Thteman,  90  Mo.  488. 

Notice  to  her  attorney,  Mr.  Duncan,  was 
notice  to  her.  Her  agent  Mr.  Nelson,  also 
knew  it. 

Livernwre  t.  Biood,  40  Mo.  48;  Bank  of  Com- 


Where  not  prateeted. 

In  the  foUowimr  deciBions  the  grantee  has  been 
held  not  to  be  entttled  to  protection: 

In  Runyon  v.  Smith,  18  Fed.  Bep.  RTV,  the  rule  in 
the  United  States  Sapieme  Coort  in  equity  pro- 
ceedingg  was  applied  to  deprive  the  grantee  of  the 
beoeflt  of  the  reoording  acts,  and  the  Judge  who 
delivered  the  opinion  ezpreseed  his  preference  for 
that  rale,  although  the  conveyance  in  the  case 
▼as  eimpiy  of  the  right,  title,  and  interest  of  the 
grantor. 

In  Dodge  t.  Briggs,  S7  Fed.  Bep.  161,  the  court, 
upon  the  authority  of  Oliver  v.  Piatt,  decides  that 
a  quitclaim  grantee  to  not  entitled  to  the  protection 
of  the  recording  acts. 

Prior  to  1876  a  quitclaim  deed  gave  the  holder  no 
Tight  to  rely  on  the  recording  acts  in  Minnesota. 
I>uim  V.  Bamnm,  10  U.  8.  App.  86, 61  Fed.  Rep.  86& 

The  pnrchaser  by  quitohiim  deed  is  not  protected 
by  a  statnte  which  provides  that  every  conveyance 
not  recorded  shall  beroid  as  against  any  subee- 
qnent  purchaser  in  good  faith  and  for  valuable 
wnalderation  of  the  same  real  estate  or  any  por- 
tion thereof  whose  conveyance  shall  be  first  duly 
neorded.  The  court  says:  ''It is  only  the  pur- 
chaser of  the  same  real  estate  or  any  portion  there- 
of who  by  his  priority  of  record  cots  out  the  title 
WL.R.A. 


of  a  prior  purchaser.  For  when  the  second  pur- 
chaser obtains  by  quitclaim  deed  only  what  his 
grantor  had  at  the  time  when  such  deed  was  made 
be  is  not  a  purchaser  of  the  same  real  estate  which 
his  grantor  had  previously  conveyed  away  and 
therefore  no  longer  has,**  and  besides  the  grantee 
in  a  quitclaim  deed  Is  not  a  purchaser  in  good 
faith.  Marshall  v.  Roberts,  18  Minn.  406,  10  Am. 
Rep.  801. 

But  the  rule  was  subsequently  changed  there  by 
statute.  See  cases  cited  under  next  subdivision  of 
fwte, 

A  quitclaim  grantee  acquires  no  title  as  against 
prior  unrecorded  deeds.  Shepherd  v.  Hunsacker, 
ITez.  Unreported  Oss.  678. 

McAdow  V.  Black,  6  Mont.  601,  applies  the  docrlne 
of  the  United  States  Supreme  Cburt  cases  in  favor 
of  an  unrecorded  mortgage. 

In  Utley  v.  Fee,  88  Kan.  688,  it  is  stated  that  there 
is  much  reason  for  holding  that  one  who  procures  a 
title  by  virtue  of  a  quitclaim  deed  cannot  be  con- 
sidered as  an  innocent  or  bona  fide  purchaser. 

But  the  present  doctrine  in  Kansas  is  otherwise. 

A  purcliaser  by  quitclaim  deed  is  not  entitled  to 
protection  against  unrecorded  deeds.  Fries  v. 
Grilfin  (Fia.)  17  So.  Rep.  66. 

A  grantee  under  a  recorded  quitclaim  deedissub- 
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meree  t.  Hodter,  88  Mo.  87,  67  Am.  Rep. 
859; 

The  burden  of  showing  that  the  defendant 
was  an  innocent  purchaser  rested  upon  her, 
and  she  did  not  show  it.  On  the  contrary,  the 
facts  and  circumstances  showed  conclusively 
that  she  had  notice,  at  least  of  sufficient  facts, 
to  put  her  on  inquiry  of  Mr.  Lakenan,  if  she 
bad  any  wish  to  know. 

Davis  y.  Owruby,  14  Mo.  170,  55  Am.  Dec. 
105;  Maupin  y.  Emmon$,  47  Mo.  804;  8  Washb. 
Real  Prop.  4th  ed.  817;  Drey  y.  Doyle,  99  Mo. 
469. 

This  case  of  all  cases  is  one  where  this  court 
should  intervene  with  its  authority  to  correct 
the  erroneous  finding  of  the  trial  court. 

See  Whitsett  y.  Ransom,  79  Mo.  258;  Spohn 
V.  Mieeauri  Pae.  B.  Co,  87  Mo.  74;  Garrett  y. 
Qreenwelly  92  Mo.  120. 

Mr.  Geori^  S.  Orover  also -for  appel- 
lants. 

Mr.  Georite  Robertson*  for  respondents: 

The  evidenoe  of  Mr.  Jesse,  the  attorney  to 
whom  Mrs.  Qreen  carried  the  abstract  title  to 
the  lands,  was  inadmissible. 

Rey.  Stat.  1889,  §  8924;  Oron  t.  Riggiru,  50 
Mo.  885. 

Mrs.  Qreen  had  no  knowledge  of  the  unre- 
corded deed  from  Lakenan  to  Mrs.  Hickman 
and  bodily  heirs.  She,  was  therefore  an  inno- 
cent purchaser  and  took  good  title  as  against 
the  whole  world. 

Rey.  Stat.  1889,  §  2420. 

The  deed  from  Lakenan  to  Mrs.  Hickman 
conveys  a  good  title  to  those  unaffected  with 
actual  notice. 

Muneon  v.  Bnior,  94  Mo.  604;  Ebersole  y. 
Bankin,  102  Mo.  488. 

If  the  authority  of  the  agent  is  confined  to 
obtaining  the  execution  of  the  deed  the  notice  of 
the  agent  is  not  imputable  to  the  principal. 

Devlin,  Deeds,  §  779;  WyUiey.  Pollen,  82  L. 
J.  Ch.  782. 

If  he  thought  by  communicating  this  fact  to 
Mrs.  Qreen  that  the  exchange  would  not  be 
consummated  and  he  withheld  it  from  her  in 


order  that  he  would  be  able  to  collect  the  two 
$50  fees  provided  for  in  these  contracts  with 
Mrs.  Qreen  and  Mrs.  Hickman,  then  he  com- 
mitted the  fraud  for  his  own  benefit  and  the 
principal,  Mrs.  Green,  would  not  be  affected 
with  any  notice  that  he  had. 

Devlin,  Deeds,  g  781. 

Notice  to  an  agent  to  bind  the  principal 
must  be  within  the  scope  of  the  agent's  em- 
ployment and  notice  to  him  of  any  fact  out- 
side the  scope  of  his  agency  will  not  affect  his 
principal. 

Trentor  v.  Pothen,  46  Minn.  298;  Roach  v. 
Karr,  18  Ran.  529,  26  Am.  Rep.  788;  Smith  v. 
Board  of  Water  Gomrs.  of  Norwich,  88  Conn. 
208;  Congar  v.  Chicago  A  N,  W.  B,  Go.  24 
Wis.  157,  1  Am.  Rep.  164;  Innerarity  v.  Mer- 
cfianU  Nat.  Bank,  189  Mass.  832. 52  Am.  Rep. 
710;  DiUaway  v.  Butler,  185  Mass.  479;  At- 
lantic Cotton  MiUs  v.  Indian  Orchard  Mills, 
147  Mass.  268;  Allen  v.  South  Boston  B.  Co. 
5  L.  R.  A.  716, 150  Mass.  200. 

Mrs.  Lucy  J.  Qreen  was  a  competent  wit- 
ness. 

Coughlin  t.  Haeussler,  60  Mo.  126;  Orr  T. 
Bode.  101  Mo.  887. 

By  some  of  the  heirs  conveying  away  their 
interest  and  all  of  the  others  retaining  theiis 
they  have  not  brought  themselves  within  the 
rule  that  "  he  who  seeks  equity  must  do 
equity,"  and  are  not  entitled  to  any  relief  in  a 
court  of  conscience. 

Kline  v.  Vogd,  90  Mo.  289;  Deichmann  t. 
Deichmann,  49  Mo.  108;  1  Pom.  Eq.  Jur.  §  888. 

Notice  to  the  agent  is  not  notice  to  the  prin- 
cipal when  the  agent  acts  for  himself,  in  his 
own  interest  and  adversely  to  that  of  his  prin- 
cipal. 

Frenkel  v.  Hudson,  82  Ala.  168,  IK)  Am. 
Rep.  786;  Wickersham  v.  Chicago  Zinc  Co.  18 
Kan.  481,  26  Am.  Rep.  784;  Beid  t.  Bank  of 
Mobile,  70  Ala.  199. 

Where  the  agent  is  in  collusion  with  a 
third  person  to  defraud  the  principal,  the  lat- 
ter will  not  be  responsible  for  the  know  lege  of 
the  agent  in  relation  to  such  fraud. 


ordinate  to  a  prior  unreoorded  mortfraxe  by  bis 
grantor.  The  grantee  is  no  more  entitled  to  plead 
the  registry  act  against  the  mortgage  than  is  the 
mortfragor  himself.  Snow  v.  Lake,  20  Fla.  666,  51 
Am.  Rep.  625. 

The  holder  of  a  mere  quitclaim  deed  cannot  be 
regarded  as  a  bona  fide  purchaser  for  value  with- 
out notice,  and  **we  see  no  reason  why  such  pur- 
chaser should  be  allowed  the  aid  of  the  registry 
statute  to  avoid  a  prior  mortgage  which  has  not 
been  recorded,  any  more  than  the  aid  of  the  chan- 
cery court  for  his  protection.**  Smith  v.  Branch 
Bank  at  Mobile,  21  Ala.  125. 

But  in  Barclif  t  v.  Lillie,  821  Ala.  810,  the  court  in 
holding  that  the  holder  of  thefquitclalm  deed  was 
not  subject  to  a  remote  vendor's  lien  on  tlM  prop- 
erty because  the  vendor  hadlplaoed  himself  in  such 
a  position  that  it  was  more  equitable  that  he  should 
lose  the  money  than  that  the  purchaser  should,  re- 
fuses to  answer  the  question  whether  the  fact  of 
taking  a  quitclaim  deed  deprives  a  person  of  the 
character  of  bona  One  purchaser,  and  states  that 
there  are  authorities  both  ways. 

Wher€  snUUed  to  protection, 

lathe  following  oases  the  grantee  is  held  to  be 
entitled  to  protection: 

The  holder  of  a  quitclaim' deed  ^haa  a  right  to  rely 
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on  the  records.  Whitey.McGarry,2Flipp.63S.  In 
that  case  the  court  in  considering  the  eifect  of  tbe 
decisions  of  the  Supreme  Court  of  the  Cnited 
States  said:  ^We  are  of  opinion  that  in  neither  of 
them  did  the  court  intend  to  lay  down  the  broad 
doctrine  asserted  by  complainants  ooonaeL  The 
question  of  tbe  effect  produced  by  the  recording 
laws  is  not  touched  by  either  of  the  decisions.  In 
transactions  where  no  question  of  recorded  titles  is 
involved  the  rule  to  which  reference  has  been  made 
would  apply,  but  in  our  opinion  it  does  not  apply 
when  there  are  recording  laws." 

A  quitclaim  deed  received  in  good  faith  and  for 
valuable  consideration  which  is  first  recorded  will 
prevail  over  a  deed  of  older  execution  which  is 
subsequently  recorded.  Graff  v.Bfiddleton,  48C2bL 
841:  Frey  v.  ClifTord,  44  Gal.  886. 

One  accepting  a  quitclaim  deed  without  notice  of 
prior  rights  will  be  as  fully  protected  as  if  it  had 
contained  full  covenants  of  warranty,  except 
where  It  appears  from  the  conveyance  itself  that  it 
was  not  the  intention  of  the  grantor  to  convey  the 
land  itself.    Bradbury  v.  Davis,  6  Colo.  26Sw 

In  McConnel  v.Beed,6  liL  U7,88  Am.  Dec  124, 
the  court  says  that  the  prior  record  of  the  quit- 
claim deed  will  give  it  preference  over  one  pre- 
viously executed  but  which  is  subsequently  re* 
corded,  but  It  decided  that  in  that  case  tbe  terms  of 
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UniUd  Statei  Nat  L.  In».  Co,  y,  Minch,  58 
N.  Y.  144;  De  Kay  v.  Haekentaek  Water  Co, 
38  N.  J.  Eq.  158:  Barnes  y.  Trenton  Oaa 
light  Co.  27  N.J,  £q.  83. 

Gaait*  J,,  deliyered  the  opinion  of  the 

court: 

1.  No  objection  was  made  aa  to  the  com- 
peieDcy  of  Mrs.  Green  when  she  was  sworn. 
She  was  examined  in  her  own  behalf  by  her 
counsel,  and  cross-examined  by  plaintiffs' 
counsel  at  length,  without  a  suggestion  that 
she  was  incompetent  to  testify  because  of 
Mrs.  Hickman's  death.  After  all  the  evi- 
dence was  closed,  the  plaintiffs  moved  the 
court  to  strike  out  or  disregard  all  the  evi- 
dence of  Mrs.  Green,  because  the  other  party 
to  the  trade  was  dead,  which  motion  the 
court  overruled.  It  is  apparent  at  a  glance 
that,  if  Mrs.  Green  was  incompetent  for  the 
reason  assigned,  plaintiffs  were  as  well  aware 
of  it  before  she  testified  as  afterwards.  They 
cannot  then  urge  that  they  had  no  opportu- 
nity to  interpose  an  objection.  Having  per- 
mitted her  to  testify  without  objection  the 
subsequent  motion  to  exclude  came  entirely 
too  late.  Such  a  practice  is  not  tolerated  in 
our  courts.  Maxwell  v.  Eannibal  d  St.  J. 
R.  Co.  S5  Mo.  95 ;  St^ite  v.  Hope,  100  Mo. 
347,  8  L.  R.  A.  608 : 1  Rice,  £v.  ^$  258,  259 ; 
Quin  V.  Llai/d,  41  N.  Y.  349 ;  Peofie  v.  Chae- 
on,  102  N.  Y.  669 ;  Berry  v.  Hartzdl,  91  Mo. 
182. 

2.  The  important  question  in  this  case  is 
that  of  notice  to  Mrs.  Green  of  the  execution 
and  delivery  of  the  warranty  deed  from  Lake- 
oan  and  wife  to  Mrs.  Hickman  for  life,  re- 
mainder to  her  bodily  heirs.  It  is  asserted 
by  plaintiffs  that  she  had  direct  actual  notice, 
and,  if  not,  she  is  bound  by  the  knowledge 
which  Nelson  confessedly  had  of  the  exist- 
ence of  that  deed  prior  to  the  exchange  of 
the  deeds  of  Mrs.  Green  and  Mrs.  Hickman. 
As  to  the  direct  evidence  tending  to  show 
that  ]^Irs.  Green  knew  of  the  prior  deed.  Lake- 
nan  alone  testifies.  His  story  is  that  some 
days,  perhaps  a  week,  before  the  trade  be- 


tween Mrs.  Hickman  and  Mrs,  Green  was 
consummated,  Mr.  and  Mrs.  Green  passed 
him  on  the  square  in  Mexico,  and  one  of 
them,— he  don't  remember  which,— asked 
him  What  kind  of  deed  he  had  made  Mrs. 
Hickman.  He  says:  '^I  told  them  my  best 
impression  was  I  had  deeded  it  to  Dr.  Hick- 
man and  wife  and  her  bodily  heirs."  Mrs 
Green,  in  her  evidence,  denied  that  she  ever 
met  Lakenan  as  he  stated,  or  talked  with  him, 
and  emphatically  denies  that  she  ever  heard, 
or  knew,  of  the  prior  deed  when  she  traded 
for  the  lot.  This  made  a  clear  and  distinct 
issue  for  the  trior  of  facts.  The  trial  judge 
had  these  two  witnesses  before  him.  He  ob- 
served their  manner  and  bearing,  and  he  chose 
to  believe  Mrs.  Green  in  preference  to  Lake- 
nan.  Upon  an  issue  so  sharp  and  distinct, 
and  evidence  so  contradictory,  we  defer  to  the 
finding  of  the  circuit  court.  But  it  is  said 
that  Mrs.  Green  is  bound  by  the  notice  im- 
parted to  her  agent.  Nelson.  By  the  terms 
of  Mrs.  Green's  contract  with  Moore  &  Nel- 
son, she  simply  emploved  them  to  effect  an 
exchange  with  Mrs.  Hickman.  The  agency 
was  in  no  sense  a  general  one.  They  were  not 
employed  to  sell  or  convey  the  land  to  any 
one  but  Mrs.  Hickman,  or  upon  any  terms 
except  those  specifically  named  in  the  instru- 
ment, or  such  as  she  might  afterwards  agree 
to.  She  did  not  employ  them  to  examine 
Mrs.  Hickman's  title.  On  the  contrary,  she 
consulted  Mr.  Duncan,  her  attorney,  on  the 
title.  Nor  is  there  any  evidence  in  the  record 
that  Moore  A  Nelson  prepared  the  abstract 
or  passed  on  the  title.  The  duty  of  furnish- 
ing the  abstract  devolved  upon  Mrs.  Hick- 
man. It  does  not  appear,  then,  that  it  was 
^within  the  scope  of  the  agency  of  Moore  A 
Nelson  to  pass  upon  Mrs.  Hickman's  title, 
or  that  they  did  so,  and  it  is  firmly  settled 
that  notice  to  the  agent,  to  bind  the  princi- 
pal, must  be  within  the  scope  of  the  agent's 
employment.  Mechanics  Bank  v.  Schaum- 
burg,  88  Mo.  228 ;  Hayward  v.  National  Ins. 
Co.  52  Mo.  181,  14  Am.  Rep.  400.  By  the 
Statute  of  Frauds  in  this  state,  section  5186, 


the  SGoond  deed  did  not  neceflsarlly  embraoe  the  land 
previously  conveyed,  and  tberefore  it  did  not  oper- 
ate to  the  prejudioe  of  the  first  purchaser,  and  the 
^ietum  in  that  case  was  recofirnized  in  Butterfleld  v. 
emith,  11  lU.  48& 

In  Harpbam  v.  Little,  60I1L  609,  the  prior  niinols 
cases  are  explained  as  holding  that  a  prior  unre- 
corded deed  containing  the  usual  covenants  of 
varranty  wUl  hold  against  a  subsequent  quitclaim 
deed  to  the  same  land  and  recorded,  and  which 
contains  express  limitations  against  a  second  grant 
of  the  tame  land,  or  which  must  be  oonstrued  as 
not  embracing  the  land  previously  conveyed. 

A  recorded  unrestricted  quitclaim  deed  takes 
precedence  of  a  prior  unrecorded  warranty  deed 
of  the  same  premises  by  the  same  grantor.  Brown 
T.  Banner  Coal  9t  Coal  OU  Ck).  97  JDL  214, 37  Am. 
Bep.105;  Stokes  v.  Riley  (OL)  6  West.  Rep.  784. 

A  recorded  quitclaim  deed  taken  by  a  purchaser 
in  good  faith  for  value  will  prevail  over  a  prior 
unrecorded  deed  where  the  subsequent  purchaser 
had  no  notice  of  the  prior  deed  and  could  not  have 
discovered  its  existence  by  an  investigation  of  the 
f>nbl1c  records  or  by  the  exercise  of  reasonable  dll- 
lKenoe,in  making  proper  examlnatloos  and  in- 
<ialrie8.   Merrill  v.  Hutchinson,  45  Kan.  69. 
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A  quitclaim  deed  is  only  a  circumstance  bearing 
on  the  question  of  the  bona  fides  of  the  purchase. 
Knapp  T.  Bailey,  70  Me.  196. 

Where  a  mortgagee  of  land  has  the  legal  title  such 
title  may  be  conveyed  by  a  deed  of  release  duly 
executed  and  recorded  to  one  who  has  no  notice  of 
the  prior  unrecorded  assignment  of  the  mortgage. 
Welch  T.  Priest,  8  Allen,  166. 

A  deed  of  all  the  grantor*8  right,  title,  and  inter- 
est in  certain  lands  will  prevail  over  an  unrecorded 
prior  deed  of  the  same  premises.  Dow  v.  Whitney, 
147  Mass.  1. 

By  statute  in  Minnesota  the  holder  of  a  quit- 
claim deed  is  entitled  to  the  same  protection  from 
the  recording  acts  as  the  holder  of  other  kinds  of 
deeds.    Strong  y.Lsmn,  88  Minn.  816. 

The  quitclaim  grantee  is  entitled  to  protection. 
Sharp  y.  Cheatham,  88  Mo.  496, 67  Addl  Rep.  488. 

A  purchaser  for  value  by  a  quitclaim  deed  is  as 
much  within  the  protection  of  the  registry  act  as 
one  who  becomes  a  purchaser  by  warranty  deed. 
Munson  y.  Ensor,  94  Mo.  604.  In  that  case  the  court 
says:  '*Oases  of  this  and  other  courts  are  often  cited 
as  showing  a  different  result,  but  from  a  careful 
consideration  it  will  be  seen  that  most  of  them 
have  to  do  witlv,equltles  which  arise  from  transao- 
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"nocontii^t  for  the  sale  of  lands  made  by  an 
agent  shall  be  binding  upon  the  principal 
unless  such  agent  Is  authorized  in  writing  to 
make  such  contract."  This  contract,  then, 
must  be  the  measure  of  the  authority  con- 
ferred, and  by  its  terms  it  is  limited  to  the 
special  matter  of  the  ezchanse  of  Mis. 
Oreen*s  40  acres  for  Mrs.  HicK man's  lot 
Whatever  difficulty  may  arise  in  determin- 
ing, in  some  cases,  whether  the  agency  is  gen- 
eral or  special,  we  think  it  obvious  that  this 
was  a  special  a^^ency,  if  Mrs.  Green  was  com- 
petent to  appoint  an  agent  for  any  purpose. 
Mechem,  Agencv,  §^  284,  285.  In  fact,  so 
far  as  Moore  &  Nelson  were  concerned,  it  was 
taken  for  granted  that  Mrs.  Hickman  had  a 

§ood  title  in  fee,  as  she  had  represented  to 
item  when  she  employed  them.  The  exam- 
ination  of  her  title  was  not  a  part  of  the  dutv 
imposed  upon  them  by  their  contract  with 
Mrs.  Green,  and  any  information  they  ob- 
tained, outside  of  her  contract  with  them,  is 
not  to  be  imputed  to  her.  But  there  are  other 
considerations  which  forbid  that  their  knowl- 
edge of  this  deed  should  be  imputed  to  Mrs. 
Green.  Moore  A  Nelson  were  also  the  agents 
of  Mrs.  Hickman.  They  had  assumed  a  posi- 
tion antagonistic  to  Mrs.  Green.  They  ob- 
tained their  knowledge  of  this  deed  while 
serving  the  opposite  party,  and  not  in  her  em- 
ployment, and  it  must  be  remembered  that 
upon  the  consummation  of  this  exchange  they 
were  to  receive  $100  commission,  otherwise 
nothing.  If  they  concealed  from  Mrs.  Green 
what  they  and  Mrs.  Hickman  knew,  the  ex- 
change  would  be  made ;  if  they  disclosed  the 
existence  of  that  deed,  and  the  infirmity  of 
Mrs.  Hickman's  title,  the  presumption  was 
that  Mrs.  Green,  as  an  ordinarily  sensible 
woman,  would  not  transfer  her  property,  in 
which  she  had  a  perfect  title  in  fee,  for  a  mere 
life  estate  in  property  no  more  valuable. 
Their  obligation  to  Mrs.  Hickman  might  pre- 
vent their  disclosing  the  weakness  of  her 
title,  and  the  infirmity  they  had  discovered 
in  serving  her  and  themselves,  not  Mrs. 
Green.    Johnston  v.  Shartridffe,  98  Mo.  227. 


If  this  concealment  was  a  fraud,  it  was 
oonmiitted  in  the  interest  of  Mrs.  Hickman 
and  themselves.  In  the  late  case  of  Merck- 
anW  Nai,  Bank  of  Kansas  City  v.  Lawti,  114 
Mo.  510,  it  was  held  that,  while  it  was  a 
eeneral  rule  that  notice  of  a  fact  acquired 
bv  an  agent  while  transacting  the  business  of 
his  principal  is  notice  to  his  principal,  and 
this  rule  was  alike  applicable  to  corpora- 
tions and  individuals,  and  that  the  agent  was 
presumed  to  communicate  said  fact  to  his 
principal,  the  reason  of  the  rule  ceased  when 
the  agent  acquired  such  knowledge  while  act- 
ing for  himself,  and  not  his  principal,  and 
in  such  a  case  the  rule  ought  not  to  applv. 
In  that  case  the  court  cited  and  approved  the 
case  of  Innerarity  v.  Merchants*  JVat.  Bank, 
189  Mass.  882,  52  Am.  Rep.  710,  in  which  it 
was  said :  **  While  the  knowledge  of  an  agent 
is  ordinarily  to  be  imputed  to  the  principal, 
it  would  appear  now  to  be  well  established 
that  there  is  an  exception  to  the  construc- 
tion or  imputation  of  notice  from  the  asent 
to  the  principal  in  case  of  such  a  contract  by 
the  agent  as  raises  a  clear  presumption  that 
he  would  not  communicate  the  fact  in  con- 
troversy, as  where  the  communication  of  the 
fact  would  necessarily  prevent  the  consum- 
mation of  a  fraudulent  scheme  which  the 
agent  was  engaged  in  perpetrating."  See 
also  to  the  same  efl^ect,  Ftenkd  v.  Hudaon^  82 
Ala.  158,  eo  Am.  Rep.  786;  Kennedy  v. 
Oreen,  8  Myl.  &  E.  699 ;  Coam  v.  Cane,  L.  R. 
16  Oh.  Div.  689;  Be  European  Bank,  L. 
R.  6  Ch.  858 ;  Atlantic  Nai,  Bank  v.  Harris, 
118  Mass.  147 ;  DiUamuy  t.  Butler,  185  Mass. 
479 ;  AUen  T.  Bouih  Boston  R,  Co,  150  Mass. 
200,  5  L.  R.  A.  716.  When  the  agent  is  in 
collusion  with  a  third- party  person  to  de- 
fraud the  principal,  the  latter  will  not  be  re- 
sponsible for  the  knowledge  of  the  agent 
in  relation  to  such  fraud,  ifational  L,  Ins, 
Go,  of  United  States  v.  Minch,  68  N.  Y.  145. 
The  conduct  of  Nelson  in  destroying  the  deed 
with  his  hands,  by  the  direction  of  Mrs.  Hick- 
man, in  the  absence  of  Mrs.  Green,  brings 
this  case  peculiarly  within  the  principle  of 


tlons  or  a  state  of  facts  not  required  to  be  spread 
upon  thereoords,  or  from  some  peculiar  ejcpreaslon 
Id  the  quitclaim  deed. 

A  quitclaim  deed  takes  priority  over  a  former 
nnrecorded  deed  to  the  same  property.  Fox  v. 
Hail,  74  Mo.  815, 41  Am.  Rep.  816:  Boogber  v.  Neeoe, 
76  Mo.  888;  WiJIinflrham  v.  Hardin,  76  Mo.  420:  Bber- 
sole  V.  BankiD,  102  Mo.  488. 

There  is  an  exception  to  the  rule  where  the  equi- 
ties are  of  such  a  character  as  the  refrfstry  acts  will 
apply  to.  Campbell  v.  Laclede  Oas-Liffht  Go.  84 
Mo.  862. 

A  quitclaim  is  within  the  provisions  of  the  re- 
cording acts.    Wilhelm  v.  Wilken,  75  Hun,  662. 

A  bona  fide  purchaser  without  notice  under  a 
quitclaim  deed  is  protected  by  the  registration  act. 
Morris  v.  Daniels,  86  Ohio  St.  406. 

A  recorded  quitclaim  deed  takes  precedence. 
Cutler  V.  James,  64  Wis.  178. 54  Am.  Rep.  608. 

In  Chapman  v.  Bims.  68  Miss.  163,  it  is  said  if  the 
Tender  has  a  good  title  a  covenant  of  warranty  is 
useless  to  the  grantee,  but  if  the  mortgairee  doubts 
It  or  does  not  know  of  it  he  quite  naturally  exacts 
a  covenant  of  warranty  for  bis  indemnity  and  there 
Is  force  In  the  suggestion  of  Mr.  Rawle  that  re- 
quiring a  covenant  of  warranty  if  any  presump- 
tion arises  from  it  Is  rather  calculated  to  suggest 
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either  a  doubt  of  the  title  or  carelessness  and  in- 
difference about  it,  and  a  looking  to  the  covenant 
of  warranty  for  Indenmity  against  possible  f aUure 
oftiUe. 

From  the  above  cases  it  wlU  be  seen  that  aside 
ftom  the  courts  which  have  followed  and  whloh 
may  perhaps  have  considered  themselves  bound  to 
follow  the  inapplicable  doctrine  of  Oliver  v.  Piatt, 
the  only  oourt  which  is  definitely  committed  to  the 
doctrine  that  a  quitclaim  purctiaser  cannot  rely  on 
the  records  is  Florida.  To  that  must  now  be  added 
South  Dakota  because  of  the  deoiplon  in  Pabkbb 
V.  Raiixk>lph,  and  probably  also  Iowa.  But  the 
condition  of^  the  law  in  that  state  Is  so  anomalous 
as  to  require  a  statement  of  it  alone. 

The  Iowa  doctrine. 

It  was  first  held  that  a  purchaser  by  quitclaim  Is 
protected  by  a  statute  that  no  instrument  affecting 
real  estate  Is  of  any  validity  against  subsequent 
purchasers  for  a  valuable  consideration  without 
notice  unless  recorded.  PettinglU  v.  Devln,  85 
Iowa,  844. 

Then  the  oourt  held  that  the  holder  of  aqultoialm 
deed  is  not  protected  against  outstandinc  equidea 
WatBon  V.  Phelps,  40  Iowa,  482.  And  the  same  rul- 
ing was  made  in  Postel  v.  Palmer,  71  Iowa,  167. 
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these  cases  aad  it  would  be  tmjust  and  an- 
reasonable  to  impute  Nelson's  notice  to  Mrs. 
Green,  by  mere  construction,  under  the  facts 
of  this  case.     So  that,  laying  out  of  view  al- 
together the  fact  that  Mrs.  Green  was  durine 
all  these  traosactions  a  married  woman,  and 
incapable  of  appointing  an  agent  in  respect 
to  property  not  her  separate  estate,  we  do  not 
think  she  was  bound  oy  Nelson's  knowledge 
of  the  existence  of  Lakenan  *s  prior  deed.    But 
it  was  held  in  Henry  v.  Sneed,  99  Mo.  407, 
in  an  opinion  by  Sherwood,  «/.,  that  it  would 
be  assumed,  in  the  absence  of  evidence  to  the 
coDtrary,  that  the  wife  was  seised  of  a  legal 
€-state  in  fee,  and  not  of  a  separate  estate ;  and 
it  was  held  in  WUeox  y.  Todd,  64  Mo.  888, 
and  subsequently  followed  in  JSaU  y.  Calla- 
han, 66  Mo.  316,  Sord  y.   Taiibman,  79  Mo. 
101,  and  rush  y.  Lindmy,  115  Mo.  1,  that  a 
"married  woman  could  not  haye  an  agent  as 
to  real  estate  which  was  not  her  separate 
estate."      If  incapable  of  haying  an  asent, 
it  would  seem  utterly  illogical  to  bind  her 
by  notice  to  one  who  was  uot  permitted  by 
the  law,  as  announced  in  these  decisions,  to 
bear  that  relation  to  her.     Cook  y.   Walling, 
117  Ind.  9,  2  L.  R.  A.  769.     Much  stress  is 
laid  upon  the  fact  that  when  Mrs.  Hickman 
and  Mrs.  Green  began  to  trade  the  title  of 
record  was  in  Lakenan,  with  Mrs.  Hickman 
in  possession.     This  is  true,  but  there  is  ab- 
solutely no  eyidence  that  Mrs.  Green  knew 
anything  wiiateyer  about  this  title  of  record. 
Conceding  that  Mrs.  Hickman's  possession 
was  evidence  of  notice  of  her  title,  how  does 
that  affect  Mrs.  Green?    When  the  negotia- 
tions adyanced  far  enough,  Mrs.   Hickman 
asserted  in  writing  that  she  was  the  owner 
in  fee,  and  furnished  the  abstract  of  title 
which  showed  a  perfect  title  in  Lakenan, 
and  along  with  it  she  furnished  a  quitclaim 
deed  from  him  to  herself,    with  a  special 
warranty.     If  Mrs.  Green  had  her  suspicions 
aroused  by  the  quitclaim  deed,    she  yery 
sensibly  and  naturally  submitted  the  abstract 
and  deed  to  her  counsel,  and  desired  to  know 
if  Mrs.  Hickman  could  conyey  her  a  good 


title.  As  the  title  was  perfect  in  Lakenan 
he  adyised  Mrs.  Green  that  Lakenan's  quit- 
claim conyeyed  to  Mrs.  Hickman  a  perfect 
title,  and  she  could  conyey  a  good  title,  ac- 
cording to  the  decisions  of  this  court  in  Fm 
y.  J?a&,  74  Mo.  815,  41  Am.  Hep.  816; 
Baogher  y.  Ifeeee,  75  Mo.  888 ;  WiUingham  r, 
Hardin,  Id.  429 ;  Munmm  t.  Enaor,  94  Mo. 
504 ;  Mer$ols  y.  Rankin,  102  Mo.  488,  and 
Hope  y.  Blair,  105  Mo.  90.  He  adyised 
and  required  the  Lakenan  deed  to  be  recorded 
and  put  on  the  abstract,  and  that  was  done, 
and  Mrs.  Hickman  warranted  the  title  to 
Mrs.  Green.  Her  information,  then,  after 
examining  in  the  usual  and  proper  way,  to 
wit,  by  requiring  an  abstract,  and  seeking 
the  adyice  of  competent  counsel,  disclosed 
that  Mrs.  Hickman  was  the  owner  in  foe  of 
the  lot,  and  her  possession  was  consistent 
with  her  paper  title,  and,  haying  purchased 
it  for  yalue,  she  is  as  much  within  the  pro- 
tection of  the  statute  for  recording  deeds  as 
one  who  purchased  from  one  haying  a  war- 
ranty deed,  and  she  acquired  the  title  against 
the  prior  unrecorded  deed  of  which  she  had 
no  notice.  Ebenole  y.  Rankin,  ntpra.  We 
attach  no  importance  to  the  fact  that  Mrs. 
Green's  deed  to  Mrs.  Hickman  conyeyed  a 
life  estate  to  her,  with  remainder  to  her 
bodily  heirs,  as  it  was,  no  doubt,  drawn  in 
this  manner  at  Mrs.  Hickman's  suggestion, 
as  she  had  a  right  to  haye  it  conyeyed  in  any 
way  she  preferred.  When  it  is  considerea 
that  one  of  these  heirs,  J.  T.  Hickman,  an 
adult  son,  stood  by  and  saw  the  prior  deed 
destroyed  without  protest,  that  all  the  grown 
children  moyed  to  the  Green  property,  and 
that  two  of  them  haye  since  mortgaged  their 
shares  in  it,  with  full  knowledge  of  all 
these  facts,  and  that  not  one  of  them  gaye 
Mrs.  Green  notice  until  after  the  deeds  had 
passed  and  possession  giyen,  there  is  little 
to  commend  in  this  action,  so  far  as  the 
adults  are  concerned. 

8.  It  remains  only  to  notice  the  complaint 
that  the  circuit  court  refused  to  let  Mr. 
Jesse,  an  attorney,  answer  two  questions,  put 


In  Smith  ▼.  BnntoD,  42  Iowa,  48,  the  principle  of 
Che  Watson  OBse'.was  applied  to  a  case  of  defective 
recoTd  beoaube  the  name  of  the  grantor  was  In- 
dexed Id  the  wrooff  place. 

In  Besore  y.  Doeb,  4B  Iowa,  211,  the  same  prin- 
ciple was  applied  to  a  quitclaim  purchaser  of  land 
held  under  a  tax  deed  which  was  void  because  of 
abwDoe  of  a  valid  sale. 

In  Springer  y.  Bartle,  IS  Iowa,  688,  the  question 
▼as  88  to  the  validity  of  the  tax  title  held  under  a 
quitclaim  deed,  the  evidence  showing  that  It  was 
origlDaUy  acquired  by  fraud,and  the  oourt  said  that 
ttw88  claimed  that  a  ruling  contrary  to  the  WatsOn 
€886  was  made  in  the  Pettingill  Oase,  but  continued: 
'ThlB  Is  a  grievous  mistake;  no  such  point  was  pre- 
«ented  In  that  case.  The  principle  decided  was 
that  under  the  recording  act  a  person  holding  un- 
der a  quitolaim  deed  acquired  a  prior  right  to  one 
elaimliiir  under  a  bond  for  a  deed  of  which  be  did 
act  have  notice.  In  tbat  case  the  person  executing 
a  qnltdalm  deed  had  the  legal  title,  but  In  the  case 
tt  bar  (the  title  quitclaimed)  was  tainted  with  fraud 
sialnst  which  the  quitclaim  deed  did  not  protect  the 
plaintiff.  Besides  which  the  statute  expressly  pro- 
Tides  that  such  purchaser  as  Devln  In  the  Pettin- 
«111  OBse  is  protected  against  the  prior  unrecorded 
oonreyance.** 
29LILA. 


Then  various  decisions  were  made  as  follows: 

The  holder  of  a  quitclaim  deed  Is  not  protected 
against  outstanding  equities.  Wlghtman  v.  Spof* 
ford,  66  Iowa,  145. 

In  Kaiser  v.  Waggoner,  69  Iowa,  il,  where  It  was 
sought  to  reach  certain  land  which  was  alleged  to 
have  been  transferred  In  fraud  of  a  judgment,  the 
oourt  said  the  grantee  is  not  a  bona  fide  purchaser 
and  under  the  circumstances  It  was  Inoumbenc  on 
her  In  order  to  out  off  the  equity  of  the  plaintiff  to 
establish  that  she  had  paid  value  for  the  land  with- 
out notice. 

In  Raymond  v.  Morrison,  69  Iowa,  871«  the  court 
after  statiDgtbat  It  was  inclined  to  think  that  there 
was  BuiBclent  notice  to  prevent  the  purchase  from 
being  bona  fide,  said  that  '*he  Is  not  entitled  to  pro- 
tection for  the  reason  that  he  held  under  a  quit- 
claim deed  only,**  but  as  the  question  of  his  right 
was  not  Involved,  while  that  of  his  grantee  was,, 
such  statement  Is  not  of  controlling  force. 

In  Laraway  v.  Larue,  88  Iowa,  412,  the  question 
was  as  to  the  vahdity  of  a  quitclaim  against  one  in 
possession  of  the  property  claiming  to  hold  ad. 
versely  to  his  grantor;  and  the  court  after  intimat- 
ing that  the  evidence  showed  that  he  had  knowl- 
edge of  the  claim  of  the  one  in  possession  says:  ^*A 
oonoluslye  answer  is**  that  he  held  under  a  quit- 
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to  him  by  plaintiffs.  He  wu  first  asked  to 
state  *'wnat,  if  anythine,  Mrs.  Green  iiad 
ever  said  to  him  about  toe  lost  or  destroyed 
deed ;"  and,  without  waiting  for  an  answer, 
he  was  immediately  asked  ''if  she  didn't 
come  to  him  and  ask  him  to  destroy  the  deed, 
and  supply  it  with  another  deed."  Before 
these  questions,  or  either  of  them,  were 
answered,  counsel  for  defendant,  by  permis- 
sion, made  inquiry,  and  deyeloped  that  Mr. 
Jesse,  at  that  time,  was  en^a^ed  with  Mr. 
Duncan  in  defending  a  case  in  the  circuit 
court  for  defendant,  and  afterwards  in  this 
court,  reported  as  J)avis  y.  Oreen,  102  Mo. 
170,  11  L.  R.  A.  90,  and  that,  if  she  came  to 
him  at  all,  she  came  to  him  as  her  attorney ; 
and  thereupon  the  court  sustained  the  objec- 
tion to  the  question  as  one  of  priyilege. 
The  question  was  not  pressed.  No  offer  was 
made  to  show  that  Mr.  Jesse  would,  if  per- 
mitted, testify  to  any  material  fact.  It  has 
been  ruled  again  and  again  that  this  court 
will  not  reyerse  a  case  merely  because  a 
seemingly  pertinent  question  is  excluded, 
but  the  party  must  go  further,  and  state  what 
he  proposes'  to  proye,  so  that  the  court  can 
judge  of  its  materiality  and  releyancy,  other- 
wise it  is  said  the  cause  might  be  reversed, 
and  upon  retrial  the  matter  elicited  by 
the  question  may  be  immaterial  and  incom- 
petent. Aull  8av.  Bank  y.  AuU,  80  Mo. 
199 ;  Jackson  y.  Hardin,  83  Mo.  175 ;  State  y. 
Leland,  82  Mo.  260;  Kraxherger  y.  Eoiter, 
91  Mo.  404,  60  Am.  Rep.  262;  Berthold 
▼.  O'Hara,  121  Mo.  88.  The  mere  denial 
of  this  question  is  not  sufficient  ground  to 
reverse  a  cause  otherwise  well  tried. 
The  judgment  is  afflrmed. 

Black*  Ch.  J.,  and  Barclay  and  Mae- 
fkrlane» «/«/.,  concur. 

Sherwood,  </.,  dissenting: 

**This  is  an  equitable  proceeding  to  obtain 
a  decree  restoring  a  destroyed  deed  which 
gave  to  the  bodily  heirs  of  Frances  D.  Hick- 
man a  remainder  in  fee  in  a  certain  -lot  in 


Mexico  after  the  expiration  of  their  mother's 
life  estate  in  said  lot.  The  petition  also 
asked  for  other  and  further  relief.  In  1886, 
Lakenan  and  wife,  for  a  consideration  of 
$2,000,  conveyed  to  Frances  D.  Hickman,  for 
her  life,  with  remainder  to  the  natural  heira 
of  her  body,  the  lot  in  litigation ;  being  a 
lot  90  feet  by  270  feet,  to  wit,  the  north  part 
of  lot  85,  Sparks  addition,  in  the  city  of  Mex- 
ico. This  deed— a  general  warranty  deed — 
was  never  put  to  record,  but  was  retained  by 
Mrs.  Hickman,  the  life  tenant,  who  there- 
upon with  her  family,  took  possession  of  the 
premises.  About  three  years  thereafter,  to 
wit,  in  1889.  Lucy  J.  Green  and  her  husband 
became  desirous  of  exchanging  a  40-acre  tract 
in  the  county,  owned  by  Mrs.  Green,  for  the 
litigated  lot,  on  which  Mrs.  Hickman  and 
her  family  then  lived.  So  they  engaged  the 
services  of  Moore  A  Nelson,  real- estate  agents 
in  Mexico,  to  effect  the  exchange,  and  this 
was  by  the  following  contract:  'Contract 
between  Principal  and  Agent  for  the  Sale  uf 
Real  Estate.  This  writing  made  on  the  16th 
day  of  May,  A.  D.  1889,  witnesseth  that  Lucy 
Green  and  J.  R.  Green,  of  the  county  of  Au- 
drain, in  the  state  of  Mo.,  have  this  day 
placed  with  Moore  &  Nelson  the  following 
described  property,  of  which  they  are  the 
owners  in  fee.  situate  in  township  50,  of 
range  9,  county  of  Audrain,  and  state  of  Mo. , 
to  wit,  all  that  certain  farm  or  tract  of  land 
containing  40  acres,  N.  £.  S.  W.  Sec.  12, 
Tp.  50,  Range  9.  for  which  the  said  Lucy  J. 
Green  and  J.  R.  Green  hereby  agree  to  take  in 
exchange  lot  No.  85,  Sparks*  addition  to  Mex- 
ico, Mo. ,  belonging  to  Francis  D.  Hickman ; 
price,  $2,000.    Terms  of  payment  as  above. 

Amount  of  mortgage  of  property?    

How  soon  after  sale  can  give  possession f  No- 
vember 1st,  1889.  The  said  Moore  &  Nelson 
shall  have  the  agency  of  sale  for  the  above 
property  for  one  month  from  the  date  hereof ; 
and  we  hereby  authorize  them  to  sell  and 
contract  under  seal  with  purchaser  for  said 
premises  according  to  the  price  and  terms  of 
payment  above  written,  or  any  price  or  tenna 


olaim  deed  from  the  alleged  ootenants  of  the  one  in 
possesaion.  and  he  '^occupied  no  better  position 
than  they  did." 

The  grantee  by  a  mere  quitclaim  deed  cannot  t>e 
regarded  as  an  innocent  purchaser  without  notice 
of  the  rights  of  a  prior  purchaser  from  the  same 
grantor  by  a  deed  deieocively  acknowledged. 
Fogg  V.  Holcomb,  64  Iowa,  637. 

In  Butler  v.  Barkiey,  67  Iowa,  408,  the  plaintiff 
claimed  that  a  deed  executed  to  a  third  person  was 
for  bis  use  and  benefit  and  asked  that  the  title  be 
transferred  to  him.  The  grantor  answered  claim- 
ing that  the  deed  was  procured  by  fraud  and  the 
court  said  that  being  a  quitclaim  deed  the  plaintiff 
was  charged  with  notice  of  all  equities  existing 
adversely  to  the  title  he  derived  under  the  deed  and 
a  decree  In  favor  of  the  defendant  was  afflrmed. 

Bradley  v.  Cole,  67  Iowa,  663,  was  a  suit  for  taxes 
paid  and  the  court  says  defendant  acquired  the 
land  by  quitclaim  deed  and  is  charged  with  notice 
of  plaintiff's  equities  and  the  law  regards  his  pur- 
chase as  subject  thereto. 

Finally  the  question  again  arose  as  to  the  rights 
of  a  quitclaim  purchaser  under  the  recording  acts, 
and  the  court  held  that  the  holder  of  a  quitclaim 
deed  is  not  protected  by  a  statute  providing  that 
unless  recorded  no  instrument  affecting  real  estate 
29  L.  R.  A. 


is  of  any  validity  as  against  subsequent  purchasers 
without  notice.  Steele  v.  Sioux  Valley  State  Bank« 
7  L.  R.  A.  684.  79  Iowa.  839;  Wickham  v.  Hentbom 
(Iowa)  50  N.  W.  Bep.  276. 

The  court  said  that  the  Pettingill  Oaee  had  been 
in  effect  overruled.  It  would  seem  that  In  this 
ruling  the  court  lost  sight  of  the  distinction  be- 
tween latent  equities  and  rights  under  the  reoord- 
ing  act,  and  thus  unwittingly  placed  itself  upon 
the  side  of  tbe  question  which  the  other  courts 
were  hastening  to  abandon. 

Oare  mtiMt  be  used. 

A  person  who  holds  real  estate  by  virtue  of  a 
quitclaim  deed  only  from  his  immediate  grantor 
whether  he  is  a  purchaser  or  not,  is  not  a  bona  fide 
purchaser  with  respect  to  outstanding  and  adverse 
equities  and  interests  shown  by  the  records  or 
which  are  discoverable  by  the  exercise  of  reason- 
able diligence  in  making  proper  examinations  and 
Inquiries.  Johnson  v.  Williams,  87  Kan.  179;  God- 
dard  v.  Dona  ha,  42  Kan.  754;  Cook  v.  Dinsmore,  5 
Ohio  C.  CU  Bep.  385. 

A  person  receiving  a  quitclaim  deed  is  presumed 
to  take  with  notice  of  all  outstanding  interests  and 
claims  of  which  he  can  obtain  knowledge  by  the 
exercise  of  a  reasonable  degree  of  diligence  in 
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which  we  mar  agree  to  accept  other  than  the 
tboTe ;  and  if  the  said  property  to  be  sold  or 
exch&Dged  daring  the  period  aboye  stated, 
DO  matter  by  whom,  or  after  above  period  on 
information  obtained  through  their  agency, 
we  agree  to  pay  them  a  commission  of  fifty 
dollars  on  groes  amount  of  such  sale  or  ex- 
change. 

'Lucy  J.  Green.    [Seal.]  J.  R.  x  Green. 

mark 
*[8eal.]  Signed  in  presence  of  J.  T.  Nelson.  * 
Two  days  later  a  similar  contract  was  entered 
into  between  this  firm  and  Mrs.  Hickman. 
Id  order  to  effect  this  exchange,  it  became 
Decessary  to  destroy  the  deed  From  Lakenan 
to  Mrs.  Hickman,  and  to  substitute  in  lieu 
thereof  a  deed  from  Lakenan  to  Mrs.  Hick- 
man alone,  which  would  convey  merely  a 
fee-simple  title.  So  such  new  deed  was  ex- 
ecuted by  the  complainant  Lakenan  to  Mrs. 
Hickman  alone;  but  this  deed  was  but  a 
qaitclaim  deed,  through  It  recited  the  same 
oonaideration  as  the  former  one.  On  the  other 
hand,  the  deed  executed  by  Mrs.  Hickman  to 
Mrs.  Green,  which  conveyed  to  her  the  lot 
in  controversy,  to  her  sole  and  separate  use, 
was  a  general  warranty  deed.  But,  when 
Mrs.  Green  and  her  husband  came  to  execute 
the  deed  for  the  40- acre  farm,  they  executed  a 
eeneral  warranty  deed  to  Mrs.  Hickman,  for 
life,  with  remainder  to  her  bodily  heirs,  in 
limilar  form  to  her  original  deed  from  Lake- 
nan. The  parties  then  exchanged  deeds,  and 
moved,  respectively,  to  the  farm  and  lot  thus 
mutually  exchanged,  after  which  the  origi- 
nal deed  to  Mrs.  Hickman  by  Lakenan  was  de- 
itroyed  by  Nelson,  the  agent  of  both  parties, 
in  the  presence  of  Mrs.  Hickman,  Thomas 
Hickman,  and  Lakenan.  Mrs.  Hickman  died 
before  this  proceeding  was  Instituted.  The 
answer  of  Mrs.  Green  was  a  general  denial ; 
admitted  the  exchange  of  the  different  pieces 
of  property,  as  already  stated,  and  that  the 
deed  of  Mrs.  Green  to  Mrs.  Hickman  and  her 
heirs  was  as  heretofore  alleged ;  and  denied 
what  is  not  expressly  admitted,  etc.    Reply 


filed.  In  addition  to  Mrs.  Green  and  her 
husband,  there  are  other  defendants,  either 
the  children,  or  else  grandchildren,  of  Mrs. 
Hickman,  for  whom  a  guardian  ad  litem  was 
appointed.  Lakenan  was  also  made  a  defend- 
ant. The  court  below  found  for  Mrs.  Green, 
and  that  she  was  a  purchaser  without  notice, 
and  plaintiffs  appeal.  Other  facts  than  here- 
tofore recited  will  appear  in  the  following 
opinion : 

''The  dominant  issue  in  this  cause  is  the 
question  of  notice  to  Mrs.  Green.  After  dis- 
cussing this  question,  others,  of  less  impor- 
tance, but  yet  bearing  on  the  main  issue.,  will 
be  passed  upon. 

*^  1.  No  reason  is  perceived  why  In  this  case 
the  general  rule  should  not  prevail,  that  no- 
tice to  the  agent  is  notice  to  the  principal. 
Meier  v.  Blwne,  80  Mo.  184 ;  Hayward  v.  Na- 
UotmU  Iru,  Co.  52  Mo.  181 ;  Chouteau  v.  AUen, 
70  Mo.  290 ;  Story,  Agency,  §  140 ;  Wade, 
Notice,  §S  81-88 ;  Eerr,  F^aud  &  Mistake, 
258.  In  this  case  the  agency  of  Moore  i 
Nelson  was  a  general  one.  By  the  written 
authority  and  contracts  enterea  into  by  and 
between  them  and  Mrs.  Green  and  Mrs.  Hick- 
man, respectively,  they  were  empowered  to 
make  the  exchange  of  ])roperties,  'to  sell  and 
contract  under  seal  with  the  purchaser  for 
said  premises  according  to  the  price  and  terms 
of  payment  above  written,  or  any  price  or 
terms  which  we  may  agree  to  accept,  other 
than  the  above.'  If  such  language  did  not 
make  Moore  &  Nelson  general  agents,  it  is 
hard  to  say  what  words  would  be  sufficient. 
Notwithstanding  Nelson's  evasive  manner  of 
answering  the  question  as  to  whether  the 
original  deed  from  Lakenan  to  Mrs.  Hickman 
ana  her  heirs  was  '  in  his  hands'  before  its 
destruction,  he  was  forced  to  admit  that  he 
knew  of  its  existence  before  that  time,  and 
knew  that  it  was  not  destroyed  till  after  the 
other  deeds  ^ere  delivered ;  and  he  further 
states  that '  Mrs.  Hickman  reouested  it, '  i.  e. 
the  destruction  of  the  deed.  This  single  cir- 
cumstance was  amply  sufficient  to  fix  Mrs. 
Green  with  notice  or  the  unrecorded  deed. 


the  examination  of  all  the  public  records  affecting 
the  title  to  the  property  included  in  such  deed  and 
from  ioQiilrlea  which  ha  mlffht  make  of  persons 
the,  the  records  show,  bad  redeemed  the  property 
from  tax  sales  and  had  paid  snbeequent  taxes 
thereoD,  or  were  otherwise  ostensibly  interested  in 
tbe  property.    Smith  v.  Budd,  48  Kan.  200. 

The  bolder  of  the  quitolaim  deed  must  make  a 
dear  case  of  bona  fide  purchase  before  bit  deed 
willbeeastained.   floyt  v.  Schuyler,  19  Neb.  862. 

Remote  quitclaim  in  chain  of  title. 

Hickman  v.  Obssn  is  in  accord  with  the  current 
of  authority  upon  the  branch  of  the  subject.  The 
ireater  number  of  cases  as  well  as  sound  principle 
hold  that  if  a  grantee  receives  a  warranty  deed  he 
vfll  Dot  be  affected  by  the  fact  that  hie  Rrantor  or 
lome  more  remote  person  in  the  chain  of  title  re- 
oei?ed  merely  a  quitclaim  deed. 

The  rule  that  the  holder  of  a  quitclaim  deed  can- 
not be  a  bona  fide  holder,  even  if  applicable  else- 
vbere,  wUl  not  be  applied  wbere  the  deed  is  a  re- 
mote hnk  in  the  chain  of  title  of  one  who  receives 
trefular  warranty  deed  to  the  property.  Cnited 
Butesv.  California  ft  O.  Land  00.148  U.S.  31, 87  L. 
ed.S4. 

The  presence  of  a  quitclaim  deed  in  a  chain  of 
»LRA. 


title  will  not  deprive  of  the  benefit  of  tbe  record- 
ing acts  one  who  takes  by  warranty  deed  from  a 
frrantor  who  in  turn  received  a  warranty  deed. 
Sherwood  v.  Moelie,  1 L.  R.  A.  797,  86  Fed.  Bep.  478. 

One  who  takes  a  warranty  deed  Is  not  affected  by 
the  fact  that  hia  grantor  held  by  a  qultchilm  deed 
only.    Meikel  V.  Borders,  128  Ind.  fises. 

Tbe  holder  of  a  warranty  deed  is  not  deprived  of  ' 
the  position  of  bona  fide  purchaser  by  the  fact  that 
there  is  a  quitclaim  deed  in  the  chain  of  title. 
Winkler  V.  Miller,  64  Iowa,  470;  Huber  v.  Bossart, 
70  Iowa,  78;  Chapman  v.  Sims,  A8  Hiss.  163. 

A  person  who  finds  a  complete  chain  of  convey* 
ancea  from  the  oriflrlnal  ffrant^e  to  his  grantor  up- 
on the  proper  records  of  the  county  may  rely  tbere- 
on  althouffh  there  is  a  quitclaim  deed  amonir  them 
provided  he  tias  no  notice  either  actual  or  con- 
structive of  equities  affectlnfr  tbe  title  and  is  a  pur- 
chaser for  a  sufficient  consideration.  Snowdenv. 
Tyler.  21  Neb.  100. 

In  Hume  v.  Franzcn,  78  Iowa,  S6i,  in  which  a  re- 
mote quitclaim  deed  appeared  In  the  chain  of  title, 
the  court  said  the  burden  is  upon  the  present  claim- 
ant to  prove  that  he  is  an  Innocent  purchaser  for 
value  and  upon  that  point  there  does  not  appear  to 
be  any  evidence.  And  for  that  reason  a  deores 
was  rendered  against  him. 
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nDd  to  inform  her  of  it  aa  fully  as  her  acrent 
was  iDformed.  And  it  does  not  matter  Ihat 
it  does  not  appear  of  what  kind  of  estate 
Mrs.  Green  was  seised  in  the  40  acre  farm. 
Grant  that  she  was  seised  simply  in  fee,  and 
therefore,  under  our  rulings,  could  not  have 
an  agent  who  could  bind  her  by  a  contract 
in  writing  with  a  third  person  (WUeox  y. 
Todd,  64  Mo.  890;  Ball  y.  Callahan,  60  Mo. 
816 ;  Hard  t.  Taubman,  70  Mo.  101 ;  Henry 
▼.  Sneed,  00  Mo.  407),  still  it  does  not  thence 
follow  that  notice  to  Nelson  would  not  be  no- 
tice to  her.  Under  a  recent  ruling  of  this 
court  (Flesh  v.  Lindsay, 116  Mo.  l),a  married 
woman  is  not  to  be  regarded  as  a  very  im- 
personal person,  after  all.  Mrs.  Green  had 
eyes  to  see,  and  ears  to  hear ;  and  doubtless 
Nelson  communicated  to  her  what  he  knew 
regarding  the  prior  deed,  and  he  will  be  pre- 
sumed to  have  done  so.  In  the  case  cited, 
Burgess,  «7.,  applied  to  a  married  woman, 
in  the  use  of  her  property,  the  maxim,  *sic 
utere  tuo,  *  etc.  ;  and  I  can  discover  no  reason 
why  another  maxim,  equally  familiar,  is  not 
applicable  here.  In  a  word,  Mrs.  Green  can- 
not be  permitted  to  flaunt  her  disability  in 
the  face  of  a  court  of  equity ;  assert  she  had 
no  notice,  because  she  could  have  no  agent ; 
and  still,  at  the  same  time,  claim  and  hold 
under  the  questionable  services  of  the  very 
person  whom  she  employed  in  that  fiduciary 
capacity.  Such  conduct  will  not  be  tolerated 
by  a  court  of  conscience.  '  Qui  seniit  com- 
modum  sentire  debet  et  onus. '  Broome,  Legal 
Maxims,  8th  ed.  *706;  Burrill,  Law  Diet. 
860 ;  Story,  Agency.  9th  ed.  g  880 ;  1  Story, 
Eq.  Jur.  18th  ed.  g  460. 

^  2.  But  there  are  other  facts  and  principles 
of  law  which  tend  to  the  same  conclusion : 
Thus,  when  Mrs.  Green  began  her  negotia- 
tions with  Mrs.  Hickman,  the  record  of  deeds 
of  the  county  showed  that  Lakenan  was  the 
owner  of  the  legal  title  to  the  lot.  This  gave 
Mrs.  Green  constructive  notice  that  he  was 
the  real  owner.    8  Washb.  Real  Prop.  5th  ed. 


885,  and  cases  cited.  And  this,  too,  when 
Mrs.  Hickman  was  then  in  the  actual,  notori- 
ous, open,  exclusive,  unequivocal,  and  Tis- 
Ible  possession  of  the  lot,  and  had  been  thus 
in  possession  for  some  three  years  previously ; 
and  this  was  known  to  Mrs.  Green,  who  re- 
sided on  her  40-acre  farm,  some  three  miles 
from  there.  Under  the  authorities  in  this 
state,  such  a  possession  is  evidence  of  actual 
notice,  sufficient,  in  ordinary  circumstances, 
to  satisfy  a  jury  that  a  party  purchased  with 
knowledge  of  a  prior  deed.  Actual  notice, 
under  our  registry  acts,  is  not  certain  knowl- 
edge, but  such  information  as  men  generally 
act  upon  in  the  transactions  of  life.  Vaughn 
V.  Traey,  22  Mo.  415,  26  Mo.  818,  60  Am. 
Dec.  471.  In  Speck  v.  Biggin,  40  Mo.  405, 
the  court  holds  that  'notice  is  actual  when 
the  purchaser  either  knows  of  the  existence 
of  the  adverse  claim,  or  is  conscious  of  hav- 
ing the  means  of  knowing,  although  he  may 
not  use  them.'  See  also,  Maupin  ▼.  Ehn- 
mons,  47  Mo.  804 ;  Martin  v.  Jonss,  72  Mo. 
28;  8  Washb.  Real  Prop.  886;  Tiedeman. 
Real  Prop.  Enlarged  ed.  §  810.  A  recent 
author  says  upon  this  subject  that  '  if  facta 
are  brought  to  the  knowledge  of  a  party 
which  would  put  him,  as  a  man  of  common 
sagacity,  upon  inquixy,  he  is  bound  to  in- 
quire ;  and  If  he  fail  to  do  so,  or  to  do  prop- 
erly, whether  fraudulently,  or  only  negli- 
gently, he  will  be  charged  with  notice  of 
what  he  might  have  learned  upon  reasonable 
examination.'  Bigelow,  Frauds,  886.  In 
another  work  of  merit,  touching  the  point 
in  hand,  it  is  said :  '  The  reason  of  the  rule 
is  this :  That  it  is  the  duty  of  a  person  who 
proposes  to  deal  respecting  the  title  to  a  par- 
ticular tract  of  lana  to  ascertain  in  advance 
who  is  in  possession  of  it,  and  by  what  ri^ht 
he  claims  to  hold  it;  and  if  he  neglects  this 
dutv  it  is  only  just  that  he  should  be  charged 
with  the  knowledge  that  he  would  have  ob- 
tained, had  he  performed  it.'  2  White  <& 
T.  Lead.  Cas.  Eq.  180.     See  also,  Leavitt  ▼. 


In  DeVeauz  v.  Fo8beDder/57  Mioh.  S79,  the  court 
divided  evenly  upon  the  question  whether  or  not 
the  holder  of  a  warranty  deed  was  entitled  to  rely 
on  the  record  which  showed  a  quitclaim  to  his  re- 
mote grantor  of  the  owner's  rlffhts,  title,  and  inter- 
est In  and  to  certain  real  estate  In  a  certain  county. 

There  are  some  courts,  however,  which  refuse  to 
permit  the  registry  acts  to  apply  In  favor  of  any 
chain  of  title  which  contains  h  quitclaim  deed. 

Thus  In  Texas  It  has  been  said  that  a  quitclaim 
deed  In  a  chain  of  title  is  fatal.  Garrett  v.  Cbrla- 
topher,  74  Tez.  468;   Cain  v.  Woodward,   Id.  649* 

But  on  rehearing  In  Finch  v.  Trent,  8  Tex.  Civ. 
App.  572,  the  court  holds  that  since  one  of  the  deeds 
in  the  chain  of  title  was  a  mere  quitclaim  of  the  in- 
terest of  the  srrantor  It  would  not  support  a  title 
dependlner  alone  upon  a  bona  fide  purchase,  and 
that  therefore  the  chain  of  title  was  Insufficient. 

In  a  later  Texas  case,  however,  it  was  held  that  the 
mere  fact  that  there  are  quitclaim  deeds  In  the 
chain  of  title  wlU  not  prevent  one  taklnfr  under  a 
warranty  deed  from  being  a  bona  fide  purchaser. 
Finch  V.  Trent,  8  Tex.  Civ.  App.  668. 

So  In  Runyon  v.  Smith,  18  Fed.  Bep.  670,  the  rule 
of  Oliver  V.  Piatt  was  applied  to  a  case  where  the 
quitclaim  deed  was  a  remote  link  in  the  chain  of 
title  although  the  decision  was  placed  upon  the 
ground  that  tholpurcbaser  did  not  pay  value  tor 
the  land. 
29  L.  R.  A. 


Tbe  fact  that  the  Immediate  grantor  of  the  pur- 
chaser holds  under  a  quitclaim  deed  is  a  cf  rcum- 
stance  well  calculated  to  excite  inquiry  which  if 
not  prosecuted  properly  will  aifeot  the  purchaser 
with  notice  of  every  fact  which  such  inquiry  prose- 
cuted  with  due  diligence  would  disclose.  Aultman 
v.Ut8ey,84  8.a660. 

The  fact  that  a  grantee  holds  only  under  a  deed 
of  quitclaim  is  sufficient  notice  to  the  vendee  to 
put  him  on  inquiry  as  to  the  true  state  of  the  title. 
Baker  v.  Woodward,  12  Or.  & 

In  American  Mortg.  Oo.  v.  Hutchinson,  19  Or.  884^ 
the  court  held  that  a  series  of  quitclaim  deeds  did 
not  constitute  a  chain  of  title  upon  the  record  of 
which  the  holder  of  a  warranty  deed  from  the  last 
quitclaim  grantee  could  rely. 

In  Raymond  v.  Morrison,  60  Iowa,  871,  ft  was 
claimed  that  the  holder  of  the  quitclaim  deed  had 
sufficient  notice  to  prevent  his  becoming  a  bona 
fide  purchaser,  and  the  court  says:  **We  are  in- 
clined to  think  this  is  so,  but  it  is  really  immaterial 
whether  he  had  or  not**  because  he  is  not  entitled 
to  protection  for  tbe  reason  that  he  held  under  a 
quttchdm  deed  only  and  cannot  be  regarded  as  a 
good-faith  purchaser.  But  the  question  being  aa 
to  the  rights  of  his  grantee  by  warranty  deed  the 
court  held  that  if  he  purchased  without  noticed  he 
was  entitled  to  proteotion.  H.  P.  F. 
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La  Force,  71  Mo.  858,  and  cases  cited.  Be- 
sides all  that,  the  very  written  contract  or 
memorandum— call  it  what  you  will— which 
Urs.  Green  signed,  and  gave  to  Moore  & 
Nelaoii,  for  the'  exchange  of  the  properties, 
recognized  and  admitted  that  the  title  to  the 
lot  was  in  Mrs.  Hickman,  though  the  county 
records  showed  the  legal  title  to  be  in  Lake- 
D&Q.  This,  of  itself,  charged  her  with  no- 
tice, and  compelled  her  to  institute  the  most 
diligeDt  inquiry  as  to  the  true  nature,  scope, 
and  extent  of  Mrs.  Hickman's  title. 

"3.  But  this  is  not  all.  Lakenan  says  that 
gome  days— perhaps  a  week — before  the  Quit- 
claim deed  was  executed  by  him  to  Mrs. 
Hickman  he  met  Mrs.  Green  and  her  husband, 
and  one  of  them  asked  him  what  kind  of  a 
deed  he  had  made  to  Mrs.  Hickman,  where- 
upon he  told  them  he  had  deeded  the  lot  to 
Mrs.  Hickman  and  her  bodilv  heirs.  It  is 
trae  that  Mrs.  Green  denies  this  conversation 
with  herself,  but  does  not  deny  but  what  it 
occurred  with  her  husband ;  and  then  it  must 
be  bome  in  mind  that  Mrs.  Green  is  an  in- 
terested witness,  while  Lakenan  is  wholly 
disinterested.  Nor  should  it  be  forgotten 
in  what  a  singular  manner  this  whole  busi- 
ness was  transacted.  Not  satisfied  with  em- 
ploying real -estate  agents,  whose  usual  oc- 
cupation was  to  prepare  abstracts  of  titles, 
Mrs.  Green  employs  Duncan,  not  to  examine 
the  title,  and  to  pronounce  upon  its  validity, 
as  is  usual  for  a  lawyer  to  do  in  such  cases ; 
but  the  only  question  asked  him,  as  he  tes- 
tifies, 'was  whether  Lakenan 's  deed,  in  that 
form,  would  pass  the  title,  *  and  he  told  them 
it  would.  It  certainlv  seems  odd  that  a 
quitclaim  deed,  only,  snould  be  required  of 
Lakenan,  who  appears  to  be  a  man  of  means, 
while  a  conveyance  with  full  covenants  of 
warranty  is  exacted  from  Mrs.  Hickman  for 
the  same  property,  she  being  described  in 
that  deed  as  a  'widow  lady,'  and  not  pos- 
sessed, it  would  seem,  of  any  other  propertv 
to  make  her  warranty  good.  And  then  look 
at  another  point.  Though  Mrs.  Hickman 
had  been  living  on  that  lot  for  some  three 
years,  exercising  all  the  visible  and  outward 
indkia  of  absolute  ownership,  yet  this  quit- 
claim deed  to  her  in  1889  recited  a  consid- 
eration of  $2,000,  as  if  the  property  had 
just  been  bought.  Furthermore,  it  would 
seem  that,  before  possession  was  obtained  by 
ilrs.  Green,  she  was  informed  by  one  of  these 
plaintiffs  that  Mrs.  Hickman  only  had  a  life 
interest  in  the  property.  Moreover,  the  deed 
executed  bv  Mrs.  Green  was  drawn,  in  all 
respects,  like  the  destroved  deed,— that  it 
conveyed  the  forty-acre  farm  to  Mrs.  Hick- 
man and  'ber  bodily  heirs.'  Taking  all 
tiKse  circumstances  into  consideration,  it  is 
difficult  to  see  how  the  lower  court  could 
find  Mrs.  Green  was  a  purchaser  without  no- 
tice. 

"4.  Mrs.  Green  was  not  a  oompetent  wit- 
Bess,  because  the  other  contracting  party  was 
<iead,  and  therefore  she  could  not  testify  in 
ber  own  favor.  Rev.  Stat.  1889,  g  8918 ; 
^hapman  v.  Dougherty,  87  Mo.  617,  56  Am. 
nep-  469;  Meier  v.  Thieman,  90  Mo.  488; 
^nd  V.  Hayee,  102  Mo.  186,  11  L.  R.  A. 
^  But  these  remarks  are  not  to  be  nnder- 
Btood  as  denying  to  her  the  right  to  combat 
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by  her  testimony  what  others  had  testified 
she  had  done  and  said  in  their  presence. 

**5.  But  the  motion  to  exclude  her  testi- 
mony came  too  late.  The  general  rule  is 
that  where  a  party  fails  to  object  to  incom- 
petent evidence,  and  it  has  been  received  ab- 
soluteiy  and  unconditionally,  and  not  upon 
an  unperformed  promise  to  show  its  rele- 
vancy, it  cannot  afterwards  be  stricken  out. 
1  Rice,  £v.  §&§  258,  259,  and  cases  cited; 
^aU  V.  Hope,  100  Mo.  847,  8  L.  R.  A.  608. 

*'6.  The  relation  of  attorney  and  client  is 
not  established  until  a  proposal  is  made  by 
the  would-be  client  to  engage  the  services 
of  the  attorney,  and  his  acceptance  of  the 
employment;  but  this  proposal,  and  its  ac- 
ceptance, may  arise  either  from  express  con- 
tract, or  from  clear  implication.  But  until 
these  two  things  concur,  the  relation  of  at- 
torney and  client  does  not  exist,  and,  of 
consequence,  communications  made  to  the 
attorney  in  such  circumstances  are  not  privi- 
leged. Weeks,  Attorneys  at  Law,  gg  188, 
185.  Under  this  view,  if  Mrs.  Green  went 
to  Mr.  Jesse,  and,  without  engaging  his  serv- 
ices as  an  attorney,  asked  him  to  destrov  the 
original  deed  from  lakenan  to  Mrs.  Hick- 
man and  her  children,  and  to  supply  its  place 
by  writing  another,  such  a  communication 
would  not  be  privileged. 

"  7.  But  it  would  not  be  pri vileffed  for  a 
far  weightier  reason:  The  privirege  does 
not  extend  to,  nor  shelter,  advice  concerning, 
nor  assistance  in,  proposed  infractions  of  the 
law.  1  Whart.  iTv.  8d  ed.  g  590,  and  casea 
cited ;  7  Am.  &  Eng.  Encyclop.  Law,  p.  108, 
and  cases  cited.  If,  therefore,  Mr.  Jesse  was 
thus  approached  by  Mrs.  Green,  any  com- 
munication of  the  sort  not  being  privileged, 
he  would  be  compelled  to  testify  in  regard 
to  it. 

"8.  If  the  plaintiffs  who  are  adults,  after 
being  made  fully  aware  of  their  rights  in 
the  premises,  have  ratified  the  transaction 
already  mentioned  by  dealing  with  the  prop- 
erty for  which  the  exchange  was  made,  as 
their  own,  of  course  they  would  be  estopped 
to  proceed  further ;  but  in  order  to  estop  them 
the  evidence  should  be  clear  of  their  being 
fully  aware  of  their  rights.  It  is  scarcely 
necessary  to  add  that  the  doctrine  of  estoppel 
would  not  apply  to  the  infant  minors ;  and 
thev,  not  having  taken  any  part  in  the  trans- 
action, are  not  required  to  make  any  convey- 
ance of  their  interest  in  the  40- acre  farm. 
Indeed,  being  minors,  it  is  out  of  their  power 
to  do  so.  And  under  the  ruling  in  Oraig  v. 
Van  Bebher,  100  Mo.  he.  eii,  689,  even  if  the 
40  acres  had  been  sold,  and  the  proceeds 
squandered,  they  could  repudiate  the  affair 
without  tendering  back  the  purchase  price. 
All  these  matters,  however,  can  be  appro- 
priately settled  when  this  cause  is  returned 
to  the  lower  court,  and  full  and  complete 
Justice  done  between  the  parties  litigant; 
and  of  course  a  decree  can  be  made,  divest- 
ing the  title  in  the  40  acres  out  of  the  in- 
fant, and  out  of  the  adults,  where  the  latter 
aie  not  estopped. 

"9.  As  to  the  improvements  made  by  Mrs. 
Green  on  the  lot  in  Mexico,  if  she  made  them 
after  engaging  in  the  questionable  transact 
tions  char^  in  the  petition,  she  could  not 
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hope  to  have  such  impFOTements  considered 
in  the  adjustment  of  the  equities  of  this 
cause.  The  judgment  will  be  reversed  and 
itke  cause  remanded,  with  directions  to  pro- 
ceed in  conforzx\.ity  with  this  opinion." 

The  foregoing  opinion  was  filed  in  division 
No  2,  and  mot  with  the  full  concurrence  of 
Judge  Burgess,  and  is  reported  in  128  Mo. 
180,  but  was  transferred  to  court  in  banc 
because  of  the  dissent  of  Gantt,  «7.  Ow- 
ing to  the  importance  of  the  principles 
involved  in  this  case,  I  have  deemed  it  not 
improper  to  add  to  what  I  have  already  said 
a  few  additional  observations. 

1.  I  understand  the  rule  of  law  to  be  that 
where  one  purchases  an  equitable  interest  in 
land,  with  notice  of  the  fact  that  the  le^l 
title  is  outstanding  in  one  other  than  his 
purchasee,  that  alone  suffices  to  put  the  pur- 
chaser on  inquiry  and  charge  him  with  notice 
of  all  that  to  which  such  inquiry,  if  properly 
pressed,  would  lead.  Wade  says:  ''Where 
one  purchases  with  notice  of  the  fact  that  the 
legal  title  to  the  property  is  in  some  one  else 
than  his  grantor,  he  is  thereby  put  upon  in- 
quiry as  to  the  nature  and  extent  of  his  gran- 
tor's title,  and,  if  such  inquiries  would  lead 
to  knowledge  of  circumstances  affecting  the 
title,  he  would  be  bound  as  by  actual  notice 
of  such  facts.  "^  Wade,  Notice,  2d  ed.  §  18. 
In  this  case  that  was  just  the  situation, 
for  the  legal  title  was  outstanding  in  Lake- 
nan,  though  Mrs.  Green,  in  the  paper  signed 
by  her,  admitted  Mrs.  Hickman  to  be  the 
owner  of  the  town  property.  On  this  point, 
the  learned  spokesman  of  the  majority  gives 
utterance  to  these  remarks :  **  Much  stress  is 
laid  upon  the  fact  that,  when  Mrs.  Hickman 
and  Mrs.  Green  began  to  trade,  the  title  of 
record  was  in  Lakenan,  with  Mrs.  Hickman 
in  possession.  This  is  true,  but  there  is  ab- 
solutely no  evidence  that  Mrs.  Green  knew 
anything  whatever  about  this  title  of  record.  ** 
Before  these  words  were  given  forth  which  fix 
the  limits  and  set  the  bounds  to  our  registry 
acts,  I  had  supposed,  as  stated  by  all  the 
authorities  I  had  previously  examined,  that 
a  deed  placed  on  record  was  "constructive 
notice  to  all  the  world, "  and  that  in  this  re- 
spect there  was  "no  difference  in  legal  effect 
between  actual  and  constructive  notice."  8 
Washb.  Real  Prop.  5th  ed.  885.  Wade  says : 
"Where  an  instrument  by  which  the  title  to 
real  estate  is  affected  is  properly  recorded, 
the  record  thereof  is  constructive  notice  to 
subsequent  purchasers  or  incumbrancers  un- 
der the  same  grantor.  .  .  .  Any  instru- 
ment affecting  the  title,  which  is  prop- 
erly recorded,  is  absolute  notice  to  every  one 
subsequently  dealing  with  the  title,  ir- 
respective of  whether  such  person  has  ex- 
amined the  records,  or  even  had  an  oppor- 
tunity to  make  an  examination."  Wade, 
Notice,  2d  ed.  §  97.  And  the  same  author 
states  this  "presumption  of  knowledj2:e  is 
conclusive."  Ibid,  And  before  the  authorita- 
tive ruling  aforesaid  I  had  also  supposed  that 
a  married  woman  was  not  exempt  from  the 
operation  of  our  registry  acts,  and  that  the 
effect  on  a  married  woman  of  the  recording 
of  a  deed  would  be  precisely  the  same  in 
imparting  notice  to  her  as  it  would  be  upon 
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any  other  person  whomsoever.  The  statute 
seems  to  sanction  this  hitherto  entertained 
view,  for  it  says  that  "every  such  instrument 
.  .  .  shall  import  notice  to  all  persona 
of  the  contents  thereof."  Rev.  Stat.  1889, 
$2419.  In  Janes  v.  Kearney,  1  Drury  & 
W.  184,  the  lord  chancellor  of  Ireland  held 
that  **  9k  feme  eowrt  or  an  infant  is  just  as 
much  bound  by  notice  as  an  adult." 

If  the  authorities  I  have  cited  are  to  be 
deemed  the  safer  guides  on  the  point  men- 
tioned, and  are  in  consequence  to  be  fol- 
lowed, rather  than  the  majority  opinion, 
then  we  have  presented  a  clear  case  of  a  mar- 
ried woman  chargeable  and  charged  with  no- 
tice of  an  outstanding  legal  title  in  a  person 
other  than  her  proposed  f^rantor,  and  there- 
fore she  was  put  on  inquiry  as  to  the  nature 
and  extent  of  that  grantor's  title.  This  be- 
ing true,  a  prima  facie  case  was  made  out 
against  her,  demand inir  that  she  exonerate 
herself  from  the  attitude  in  which  she  was 
placed,  by  making  all  proper  and  legitimate 
inquiries  as  to  the  nature  and  extent  of  Mrs. 
Hickman's  title.  In  such  a  case,  when  you 
prove  that  a  person  is  put  on  inquiry,  then 
the  burden  is  shifted,  and  it  belongs  to  him  to 
shift  the  burden,  thus  cast  upon  him,  off  his 
own  shoulders ;  to  exonerate  himself,  by  re- 
butting the  presumption  thus  raised  against 
him,  by  showing  that  he  pushed  all  reason- 
able inquiries  to  their  legitimate  conclusion, 
but  gained  no  information.  If,  on  the  other 
hand,  he  fail  to  make  inquiry,  or  to  prose- 
cute it  with  due  diligence,  the  presumption 
remains  operative,  and  the  conclusion  of  no- 
tice becomes  absolute.  2  Pom.  £q.  Jur.  3d 
ed.  §  607.  And  it  is  the  duty  of  a  purchaser 
who  has  been  put  on  inquiry  to  seek  infor- 
mation from  his  grantor,  and  a  failure  to  do 
this  generally  shows  lack  of  due  care  and  dili- 
gence in  making  inquiry.  Id.,  p.  840,  naU 
i.  And  there  are  cases  which  hold  that  such 
a  purchaser,  who  neglects  questioning  his 
grantor,  will  be  charged  with  notice  of  all  he 
could  have  learned.  Sergeant  v.  IngerttoU,  7 
Pa.  340,  15  Pa.  848 ;  E^in  v.  Pemb&rUm,  S 
De  G.  &  J.  547.  In  the  first  of  these  cases, 
Gibson,  Ch.  J.,  observed:  "A  purchaser 
without  notice  must  appear  to  have  acted,  not 
only  with  good  faith,  but  with  extreme  vig- 
ilance, for  equity  refuses  to  protect  the  care- 
less and  the  slothful ;"  and  thereupon  he  rules 
Mrs.  Sergeant  chargeable  with  notice  because 
she  failed  to  make  inquiry  of  her  grantor 
what  the  legal  title  was  outstanding  in  an- 
other, and  l^cause  she  failed  to  make  a  like 
inquiry  of  the  one  holdine  the  outstanding 
legal  title.  Numerous  authorities  illustrate 
the  position  that  in  many  circumstances  an 
examination  of  the  records  and  questioning 
the  grantor  would  not  be  sufficient,  unless  the 
inquiry  were  further  prosecuted  among  third 
persons  from  whom  information  could  prob- 
abl  V  be  obtained,  and  that  a  neglect  to  make 
such  inquiry,  which,  though  prompted  by 
the  situation  and  demanded  by  the  circum- 
stances,  had  not  been  made,  left  the  party 
whose  duty  required  "due  inquiry"  still 
chargeable  with  constructive  notice.  2  Pom. 
Eq.  Jur.  p.  841,  note  5,  and  cases  cited.  Ap- 
plying to  the  case  at  bar  the  principles  here- 
tofore announced,  it  will  be  readily  seen  thmi 
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Hn.  Oieen  did  not  fulfill  the  true  measure  of 
diligence  in  making  inquiries  of  her  grantor 
18  to  the  title,  UQr  of  Lakenan. ;  indeed,  she 
repels  the  idea,  and  denies  his  statement  that 
ihe  heard  him  say  anything  concerning  the 
situation  and  nature  of  the  title.  Nor  does 
ghe  pretend  that  she  eyen  so  much  as  asked 
Mrs.  Hickman  a  single  Question  as  to  the  na- 
ture and  extent  of  her  title,  and  as  to  the  why 
and  wherefore  of  the  title  remaining  out- 
gtanding  in  Lakenan ;  and  this,  too,  although 
she  had  been  in  to  see  Mrs.  Hickman  and  Uhe 
hoQse  two  or  three  weeks  before  she  got 
the  deed  or  **  traded. "  Who  can  doubt  that 
had  Mrs.  Green  asked  Mrs.  Hickman  about 
the  title,  or  that,  if  Lakenan  had  been  asked 
in  whom  the  title  was,  she  would  haye  re- 
ceived a  reply  adequate  to  all  the  demands 
of  due  diligence,  honesty,  and  good  faith? 
But  she  sedulously  refrained  from  making 
such  inquiries,  and  therefore  stands  before  us 
charged  with  the  constructive  notice  which 
she  received  at  the  outset,  and  with  the  pre- 
Bumption  aforesaid,  which  It  was  her  duty 
to  rebut,  unrebutted. 

2.  A  like  line  of  remark  and  authorities 
applies  to  the  possession  of  Mrs.  Hickman ; 
she  had  been  in  the  open  and  notorious  pos- 
fieasioQ  of  the  premises  for  three  years,  acting 
as  the  owner  of  the  same,  and  the  owner  of 
an  unrecorded  deed  to  herself  for  life,  re- 
mainder to  her  bodily  heirs.  This  being  the 
posture  of  affairs,  a  duty  was  devolved  on 
Mrs.  Green  to  make  inquiries  of  her  intended 
^ntor  as  to  the  nature  and  extent  of  her 
title,  and  also  of  Lakenan,  the  record  owner, 
similar  to  thoee  mentioned  in  the  next  pre- 
ceding paragraph.  Authorities  supporting 
this  view  are  there  referred  to;  they  exist 
in  abundance.  In  Vaughn  v.  Tracy,  22 
Mo.  417,  25  Mo.  818,  69  Am.  Dec.  471, 
it  was  ruled  that  possession  and  apparent 
ownership  brought  home  to  the  second  pur- 
chaser are  evidence  of  knowledge  in  such 
second  purchaser  of  a  prior  unrecorded  deed 
to  the  occupant  as  ought,  in  ordinary  circum- 
Btancea,  to  satisfy  a  jury  tliat  the  second  pur- 
chsser  purchased  with  knowledge  of  the  prior 
deed.  This  ruling  has  been  constantly  fol- 
lowed ever  since,  and  cases  showing  this  are 
cited  in  the  former  opinion  herein  delivered. 
Why  should  this  case  be  deemed  de7wr%  the 
familiar  rule?  What  extraordinar^r  circum- 
itanoes  are  there  disclosed  in  this  record 
which  forbid  its  application  in  the  present 
instance?  There  are  none,  and  Mrs.  Green, 
oo  this  score  also,  remains  charged  with  the 
constructive  notice  arising  from  occupancy 
sod  apparent  ownership,  because  she  has  not 
rebutted  the  prima  facie  case  made  against 
W  by  showing  proper  though  fruitless  in- 
quiries made.  This  fact  of  the  prior  unre- 
corded deed  could  not  be  ferreted  out  by 
iearching  the  records.  It  rested  alone  in  pa- 
rol, and  could  only  have  been  developed  and 
Qoesrtbed  by  oral  inquiry;  and  inquiry 
vhich  Mrs.  Green  was  as  competent  herself 
to  make  as  any  one,  but  an  inquiry  which 
Beither  she  nor  any  one  for  her  attempted  to 
J^e.  It  is  iterated,  however,  with  creat 
rasistenoe,  that  the  records  were  searched,  an 
tbitract  made,  and  the  title  examined,  but 
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this  idea  of  searching  the  records  for  an  un- 
recorded deed,  and  calling  it  due  inouiry  to 
do  so,  reminds  one  of  the  anecdote  of  l^elson. 
who,  bidden  to  withdraw  his  vessel  from  a 
naval  battle  when  he  should  see  displayed  a 
signal  from  his  admiral's  ship,  and  bein^ 
told  that  the  signal  flag  was  flying,  clappeS 
the  glass  to  his  blind  eye,  and  said:  **I 
don '  t  see  the  si gnal . "  In  the  very  recent  case 
of  Freeman  v.  Mofit,  119  Mo.  280,  the  cases 
of  Vaughn  v.  Tracy,  supra,  and  nearly  all  of 
the  subeequent  cases  in  this  court  on  this  sub- 
ject of  evidence  of  constructive  notice  of  a 
prior  unrecorded  deed  arising  from  possession 
of  land  by  an  apparent  owner,  and  of  the 
duty  of  inquiry  in  such  circumstances,  were 
cited,  quoted  from,  discussed,  and  reaffirmed. 
Among  them  was  the  case  of  Leavitt  v.  La 
Force,  71  Mo.  858,  from  which  this  extract 
is  made :  **  If  Winans  had  ventured  to  ex- 
amine the  land  upon  which  he  contemplated 
taking  an  incumbrance,  which  he  did  take  on 
the  26th  of  March,  immediately  upon  his  re- 
turn home,  he  would  have  had  an  oppor- 
tunity to  ascertain  from  Morton,  who  was  in 
possession  as  Leavitt *s  tenant,  the  true  state 
of  the  title,  and  under  whom  he  held.  It  was 
his  duty,  when  offering  himself  as  a  witness, 
to  have  left  nothing  unexplained  whidi 
would  induce  unfavorable  inferences  in  re- 
gard to  his  bona  fldes. "  In  Freeman* s  Case, 
supra,  an  action  of  ejectment,  Wilkinson  was 
in  possession,  and  had  thus  been  in  possession 
by  his  tenant  for  nearly  a  year,  at  the  time 
plaintifl^  came  down  to  Polk  county,  exam- 
ined and  bought  the  land.  The  lower  court 
expressly  found  plaintiff  to  be  an  innocent 
purchaser,  but  this  court,  speaking  through 
the  leamai  author  of  the  majority  opinion, 
held  that  such  finding  was  an  error  of  fact 
and  an  error  of  law,  remarking,  after  quot- 
ing the  prevalent  rule  from  Vaughn  v.  Tracy, 
supra,  etc. ,  that  **  we  think  there  was  strong 
evidence  of  notice  to  plaintiff  of  Wilkinson's 
title  when  he  bought,  and  that,  if  he  had  not 
ignored  all  the  ordinary  rules  of  prudence, 
he  would  have  learned  of  the  true  state  of 
the  title,  and  that  Wilkinson  was  the  owner. 
The  fact  of  Mofllt's  possession  put  him  on  in- 
quiry, and  he  should  not  have  blindly  shut 
his  eyes  to  the  truth  as  it  existed,  and  the 
court  should  have  so  declare  in  an  instruc- 
tion. "  I  am  entirely  unable  to  see  why  the 
same  principle,  on  similar  facts,  should  not 
dominate  the  present  case,  and  Mrs.  Green  be 
held  a  purchaser  with  notice  as  a  matter  of 
law,  she  not  having  made  the  proper  inquir- 
ies, and  beine  therefore  chargeable  with  con- 
structive notice.  Nor  does  it  matter  that  the 
lower  court  expressly  found  that  Mrs.  Green 
was  an  innocent  purchaser.  This  was  done, 
as  already  seen  in  Freeman's  Case,  by  the 
lower  court,  but  its  finding  was  rejected  and 
repudiated  by  this  court,  even  in  action  at 
law ;  and  in  the  quite  recent  case  of  BIoujU 
V.  J^att,  118  Mo.  48  (Macfarlane,  J. ,  speak- 
ing for  the  court) ,  it  was  ruled  that  equity 
cases  are  substantially  triable  de  novo  in  this 
court,  and  that  this  court  would  not  be  bound 
by  the  findings  of  the  lower  court,  nor  would 
the  supervisory  control  of  this  court  over  the 
lower  court  be  abrogated  by  such  findings. 
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To  the  Bame  effect  is  HamiUan  y.  Arfrutrang, 
190  Mo.  607. 

Holding  these  yiews,  I  am  ooostrained  to 
dissent  from  the  majority  opinion.  I  hold 
that  the  facts  in  this  reoora  show  the  clearest 


and  strongest  case  of  notice  of  any  zeoozd  I 

haye  eyer  examined. 

Braoe  and  Bmpgwut  /«/••  concur  in  the 
foregoing  opinion. 
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LA^E  SHORE  A  MICHIGAN  SOUTHERN 
R.  CO.,  Flff.  in  Err., 

o. 
Hanrey  P.  PLATT  ei  al. 

(BS  Ohio  St. — k) 

*A  eonveyaAce  of  lands  sitiiated  upon  a 
naTlipablo  stream,  the  desoription  being  by 
oouzBes  and  dtetanoes  from  a  fixed  monument 
and  estabUshlnff  a  boundary  line  coincident  with 
the  line  of  navigation,  conveys  the  grantor's  title 

i  as  far  as  the  central  thread  of  the  stream. 

(Jnne£M60fi.) 

"p  RROR  to  the  Circuit  Court  for  Lucas  County 
Xi  to  review  a  Judgment  affirming  a  judgment 
of  the  Court  of  Common  Pleas  in  favor  of 
plaintiff  in  an  action  brought  to  recover  pos- 
session of  certain  land  under  the  waters  of  the 
Maumee  River.    B/efterBed, 

Statement  by  Slianek,  J,: 

January  17,  1876,  Piatt  d^oZ.  brought  eject- 
ment in  the  common  pleas  court  of  Lucas 
county  to  recover  the  subaqueous  ground 
Iving  between  the  former  and  present  dock 
lines  along  the  Maumee  river  and  in  front 
of  a  part  of  lot  11  in  the  city  of  Toledo. 
Each  party  asserts  title  in  fee  to  snch  ground, 
and  their  rights  depend  upon  the  following 
material  facts  as  shown  bv  the  pleadings  and 
the  stipulations  upon  wnich  tiie  cause  was 
submitted  in  the  common  pleas : 

In  1853  Harriet  O.  Hall  was  the  owner  in 
fee  of  lot  11  which  included  the  premises  in 
controversy.  August  9,  1862,  the  Lake  Shore 
Company  (its  predecessor) ,  commenced  pro- 
ceedings in  the  probate  court  to  appropriate 
lands  K)r  railroad  purposes.  The  appropria- 
tion by  meets  and  bounds  carried  the  line  of 
the  company's  property  thus  acquired  to  the 
former  dock  line  whidi  was  approximately 
parallel  with  the  shore  line  and  where  there 
was  available,  for  purposes  of  navigation,  a 
depth  of  water  somewhat  exceeding  nine  feet. 
The  company  at  once  took  possession  of  tiie 
lands  acquired  for  landing,  dock  and  terminal 
purposes  (for  which  purposes  they  had  been 
acquired)  and  built  its  dock  upon  the  line 
established. 

June  21,  1855,  Mrs.  Hall  executed  to  the 
company  a  deed  for  the  same  property  for 
the  express  purpose  of  assuring  its  title. 
The  description  in  this  deed  also  carried  the 
iine  to  the  former  dock  line,  and  granted 

eadnota  by  the  Coubt. 


Nora.— For  collection  of  authorities  upon  the 
question  of  the  effect  of  bounding  a  irrant  by  a 
streanu  sea  note  to  Otaandos  v.  Mack  (Wis.)  10  L. 
B.  A.  S07. 
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the  premises  described  "wltti  all  priTlleges 
and  appurtenances  to  the  same  belonging. " 

The  company  took  possession  ana  con- 
structed the  docks  necessary  for  traffic  in 
connection  with  boats  navigating  the  river 
and  lakes,  upon  the  dock  line  which  was  es- 
tablished by  authority. 

September  10,  1869,  Mrs.  Hall  couTeyed  to 
Piatt  et  at,  a  number  of  tracts  of  land,  in- 
cluding lot  11,  but  expressly  **  reserving  that 
portion  of  tract  11  wHich  lies  northwesterly 
of  the  center  of  the  river  road,  the  same  being 
now  in  possession  of  the  railroad  company,^ 
such  reservation  including  the  pranises  now 
in  controversy. 

Thereafter  the  dock  line  was  changed  for 
the  purpose  of  accommodating  vessels  of 
greater  draught,  and  the  railroad  company 
docked  out  to  the  new  line  thus  established, 
comoleting  the  reconstruction  of  its  dock  in 
July,  1878. 

April  18,  1874,  Mrs.  Hall  by  quitclaim 
granted  to  Piatt  €t  al,  all  her  interest  in  lot 
11. 

In  the  court  of  common  pleas  Piatt  ei  al. 
recovered,  and  that  judgment  was  affiimed  by 
the  circuit  court. 

Mr,  Oeori^  C.  Greene*  with  Mr.  E.  D. 
Potter,  Jr.,  for  plaintiff  in  error: 

The  warranty  deed  to  the  railroad  company, 
made  in  1855,  covered  the  title  to  the  property 
described  in  the  deed,  together  with  all  the 
privileges  and  appurtenances  to  the  same  be- 
longing, including  the  riparian  rights. 

Morgan  v.  Mason,  20  Ohio,  410,  55  Am.  Dec 
464;  Pickering  y,  SkipUr,  5  Serg.  ^k  R  107.  9 
Am.  Dec.  886. 

One  who  owns  land  bounding  and  abutting 
on  the  navi^ble  rivers  of  this  state  owns  to  i 
the  center  of  the  stream.  | 

Oatdt  V.  Chambers,  8  Ohio,  496;  Walker  v.  , 
Ohio  BoardqfPMic  Works,  16  Ohio,  648;  Lamb 
V.  Rickets,  11  Ohio,  816;  Benner  v.  PitUter,  6  I 
Ohio,  510;  Hopkins  v.  Kent,  d  Ohio,  14;  Watson  \ 
T.  Peters,  26  Mich.  508;  Lvee  v.  CarUif,  U  \ 
Wend.  451,  85  Am.  Dec.  687;  June  v.  PurceU,  ' 
86  Ohio  St.  896;  Dajf  v.  Pittsburg,T.  ^  C.  R 
Co.  44  Ohio  St  406. 

There  are  no  apt  words  in  this  deed  to  the 
railway  company  showing  any  intention  on 
the  part  of  the  grantors  to  exclude  the  plaintiff 
in  error  from  the  use,  occupation,  and  enjoy- 
ment of  the  bed  of  the  river,  lying  in  front  of 
the  premises  conveyed. 

Noreross  t.  Orijuhs,  66  Wis.  599,  56  Am. 
Rep.  642:  Ooodin  v.  Gineinnati  dW.  Canal  Co. 
18  Ohio  St.  169, 98  Am.  Dec.  96;  Knickerbocker 
lee  Co.  V.  Forty-second  Street  A  0.  S^eet  Ferry 
B.  Co.  65  How.  Pr.  Ml;  Bippe  y.  Chicago,  D. 
dM.R  Co.2Q  Minn.  18;  1  Borer,  Railn>ads, 
402;  Chenango  Bridge  Co.  y.  Paige,  88  N.  Y. 
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178,  S8  Am.  Bep.  407;  Smith  y,  BoeheiUr,  »2 
N.  y.  4^5.  41  Am.  Rep.  290;  Carli  v.  StiUtoa- 
Ur  Street  R  tt  Trantfer  Co.  88  Minn.  873.  44 
Am.  Rep.  398:  Kent  v.  Taylor  (N.  H.)  6  New 
Eng.  Rep.  191:  (TDonneU  y.  KeUey,  10  N.  Y. 
412;  Wasbb.  Eaaem.  105.  124;  Bast  AWeH  R, 
Q>.  of  Alabama  v.  Bast  Tennessee,  V.  d  O.  R. 
Co.  22  Am.  &  Eng.  R.  R.  Gas.  90,  and  note; 
Sumner  v.  Beaton,  47  N.  J.  Eq.  108;  Richard- 
»n  y.  Prentiss,  48  Micb.  88. 

Tbe  defendants  in  error  having  knowledge 
of  and  permitting  tbe  plaintiff  in  error  to  take 
actual  possession  of  the  property  in  dispute 
and  improye  it  at  a  large  expense  and  oatlay. 
and  the  same  being  a  part  of  its  rieht  of  way 
and  terminal  property  in  Toledo  with  main  and 
side  tracks  thereon  and  necessary  in  tbe  daily 
use  aDd  operation  of  its  road,  would  not  be 
permitted  to  maintain  an  action  of  ejectment 
for  the  same,  bat  their  remedy,  if  they  haye 
one,  is  by  action  at  law  to  recover  the  value  of 
tbe  properly  taken. 

Goodin  v.  Cfincinnati  dbW,  Canal  Co.  18 Ohio 
8t.  169,  98  Am.  Dec.  95;  Pryebplotriee  v.  Mis- 
mn  River  R  Co,  17  Fed.  Rep.  492, 8  McCrary, 
587:  Taylor  v.  Chieaoo,  Jf.  d  St.  R  R  Oo.  68 
Wis.  327;  Paterson,  N.  dN.T.R  Co.  v.  Bam- 
lah,  42  N.  J.  Eq.  98;  Lawrence  v.  Morgan's 
Louisiana  db  T.  R.  dk  8. 8.  Co.  99  1a.  Ann.  427; 
Indiana,  B.  &W.  R  Co.  Y.MeBroom,  114  Ind. 
11^;  Evansnlle  dT.KR.  Co.  v.  Nye,  118  Ind. 
223;  Omaha  db  N.  W.  R  Co.  v.  Redick,  16 
Neb.  313;  Cincinnati  v.  Kemper,  2  Week.  L. 
Bull.  5. 

Whether  the  title  of  the  owner  of  such  lots 
eiiendfl  beyond  the  dry  land  or  not,  he  is  cer- 
taiDly  entitled  to  the  rights  of  a  riparian  pro- 
prietor whose  land  is  bounded  by  a  navigable 
■tream;  among  those  rights  are  access  to  the 
n&vieable  part  of  the  nver  from  the  front  of 
Ms  lot,  the  right  to  make  a  landing,  wharf  or 
pier  for  his  own  use  or  for  the  use  of  the  pub- 
lic, subject  to  such  general  rules  and  regula- 
tions as  tbe  legislature  may  see  proper  to  im- 
P'^^  for  the  protection  of  the  rights  of  the 
public. 

Yates  V.  Milioaukee,  77  U.  S.  10  Wall.  497, 
19  L.  ed.  984:  Oavit  v.  Chambers,  8  Ohio.  496; 
Benner  v.  Platter,  6  Ohio,  505;  June  v.  Pureell, 
WOhio  St.  398;  Wright  v.  Hotoard,  1  Sim.  & 
8tu.  203;  Handly  v.  Anthony,  18  U.  8. 5  Wheat. 
^,  5  L.  ed.  115;  Er  parte  Jennings,  6  Cow. 
518, 16  Am.  Dec.  447;  Whitehurst  v.  MeDon- 
Mid.  8  U.  8.  App.  164.  62  Fed.  Rep.  688;  Day 
T.  Piti^trg,  7.  A  C.  R.  Co.  44  Ohio  St.  406; 
Wtnow  Ceni.  R  Co.  v.  lUinois,  146  U.  8.  887. 
86  L.  ed.  1018;  Meyers  v.  Mathis,  42  La.  Ann. 
471;  buee  v.  Carky,  24  Wend.  451,  85  Am. 
^  637;  Seneca  Nation  (f  Indians  v.  Knight, 
23  N.  Y.  498;  Watson  v.  Peters,  26  Mich.  508; 
Sorcrm  V.  Orifflths,  65  Wis.  599,  56  Am.  Rep. 
M2.  Ridiardson  v.  Prentiss,  48  Mich.  88. 

^r.  Frajik  H*  Hnrdt  for  defendant  in  er- 
lor: 

A  call  for  a  river  carries  the  boundary  to  tbe 
KDier  of  the  river,  where  it  is  not  a  navijrable 
Eiream,  at  common  law.  But  this  is  only  in 
tbose  cases  where  the  river  eo  nomine  is  made 
^  boundary. 

Jorus  V.  Soulard,  65  U.  8. 24  How.  65,  16  L. 
ri.808;  Boston  v.  Richardson,  18  Allen,  146; 
{««  y.  Carley,  S4  Wend.  458, 85  Am.  Dec.  687; 
^ott  y.  Matt,  68  N.  Y.  254;  Whitens  Bank  of 
»LR.A. 


Bvffalo  V.  Nichols,  64  N.  Y.  70;  Kingsland  v. 
Chittenden,  6  Lans.  20;  Gow  v.  WhiU,  20  Wis. 
434;  Walker  v.  Ohio  Board  of  Public  Works.  16 
Ohio.  540;  June  v.  Pureetl,  86  Ohio  St.  897. 

Where  any  one  is  the  owner  of  the  soil  under 
the  water  by  virtue  of  his  grant  being  extended 
to  tbe  center  of  the  channel,  when  it  is  bounded 
by  the  river,  he  can  dispose  of  this  land  under 
tbe  water  Just  as  any  other  land  he  owns.  He 
may  divide  it  into  water  lots  and  sell  them.  He 
may  convev  it  separately  from  the  upland  or 
he  may  sell  part  of  it  with  the  upland,  and  re- 
tain the  balance,  or  convey  it  to  a  third  party. 
What  he  has  done  is  a  question  of  interpreta- 
tion of  the  conveyance  from  which  the  inten- 
tion is  to  be  derived. 

Gk>uld.  Waters,  p.  45;  Bradford  v.  Cressey, 
45  Me.  18:  Hatch  v.  Dwight,  17  Mass.  298,  9 
Am.  Dec.  145;  Storer  v.  Freeman,  6  Mass.  440, 
4  Am.  Dec.  155;  Tyler  v.  Hammond,  11  Pick. 
218:  Child  v.  Starr,  4  Hill,  874;  8  Kent,  Com. 
p.  434;  Den  v.  Wright,  1  Pet.  C.  C.  69;  Watson 
V.  Peters,  26  Mich.  508;  Chicago  v.  num*ey,  87 
HI.  851;  Jackson  v.  Hathatcay,  15  Johns.  453, 
a  Am.  I>ec.268;  Trustees  of  Schools  v.  SchroU, 
120  111.  521;  Tyler,  Boundaries,  p.  128:  Hall, 
Rights  in  Seashores,  p.  155;  Moses  v.  Eagle  i 
Phcsnix  Mfg.  O.  62  Ga.  456;  Rieas  v.  Salary, 
18  Fla.  124. 

If  be  bounds  the  land  by  the  river  eo  nomine 
the  grantee  takes  to  the  thread;  if  he  conveys 
by  metes  and  bounds  the  title  of  the  grantee  is 
limited  by  the  boundaries  fixed. 

We  find  no  power  given  the  company  to  con- 
demn or  to  hold  private  property  to  its  exclu- 
sive use,  solely  for  wharf  purposes. 

Iron  R  Co.  v.  Ironton,  19  Ohio  8t  299;  Walsh 
V.  Barton,  24  Ohio  St  28;  Pmnsylvania  Co.  v. 
Hatt,  47  Ohio  St.  366. 

Where  a  grantor  has  the  power  to  grant  the 
fee  or  an  easement  in  a  particular  piece  of 
land,  if  he  grants  the  easement,  it  could  not 
have  been  his  intention  to  convey  the  fee. 

Mott  V.  Mott,  68  N.  Y.  254. 

In  a  river  like  the  Maumee  where  tbe  riparian 
owner,  when  the  land  is  bounded  by  the  river, 
takes  to  tbe  center  of  tbe  stream,  the  right  to 
build  wharves  is  dependent  upon  tbe  ownership 
of  tbe  soil  under  them,  and  whoever  erects  & 
wharf  upon  soil  not  his  own  is  a  trespasser. 

The  right  to  build  wharves  on  soil  owned 
by  tbe  state  or  public  is  a  franchise  which  tbe 
adjacent  owner  enjoys  from  tbe  state,  subject 
to  the  public  right  of  navigation. 

Bast  Haven  Y.  Hemingway,  7  Conn.  202;  Co- 
hum  V.  Ames,  52  Cal.  898,  28  Am.  Rep.  684; 
Hamlin  v.  Pairpoint  Mfg.  Co.  141  Mass.  57; 
Parker  v.  Rogers,  8  Or.  189;  Houck,  Rivers,  p. 
187;  Wharf  Case,  8  Bland,  Ch.  878;  Grant  v. 
Davenport,  18  Iowa,  179;  Naglee  v.  IngersoU, 
7  Pa.  201. 

The  right  of  the  adjacent  owner  to  build 
wharves  where  he  holds  tbe  title  to  the  soil  to 
the  center  of  the  river  depends  upon  tbe  own- 
ership of  the  soil,  which  he  may  exercise  bv 
carrying  out  the  wharves  to  the  point  of  navi- 
gability, subject  to  the  supervision  of  tbe  state 
or  municipality  and  without  making  obstruc- 
tion to  navigation. 

Houck.  Rivers,  p.  188;  Wood,  Nuisances, 
§  490;  AttyGen.  v.  Earl  of  Lonsdale,  L.  R.  7 
Eq.  889;  Jefferson ville  v.  LouisnUe  db  J.  8. 
Ferry  Co.  27  Ind.  100;  1  Dill.  Mun.  Corp.  8d 
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td.  1165;  NicoU  ▼.  Gardner,  13  Wend.  269; 
Hogan  v.  Campbell,  8  Port.  (Ala.)  84;  Norfolk 
City  T.  Cooke,  27  Gratt  435;  Delaware  &  H. 
Canal  Co.  y.  Lawrence,  2  Hun,  186;  MiddUton 
▼.  Pritchard,  4  111.  521,  88  Am.  Dec.  112;  Chi- 
cago y,  Laflin,  49  DL  176;  i&Vw  v.  Buddiman, 

10  Mich.  141;  Ryan  v.  ^rown,  18  Mich.  207. 
100  Am.  Dec.  164;  Walker  v.  Ohio  Board  of 
Public  Works,  16  Ohio,  544;  Hickok  v.  Hine,  23 
Ohio  St.  528,  18  Am.  Rep.  255. 

When  the  riparian  proprietor  owns  to  the 
center  of  the  river  his  right  to  build  wharves 
depends  upon  the  ownership  of  the  soil,  and  if 
he  cannot  wharve  out  to  the  point  of  naviga- 
bility, except  by  building  upon  the  land  of  an- 
other, he  will  be  a  trespasser  if  he  does  so, 
unless  he  first  obtains  the  latter's  consent. 

Lembeck  v.  Nye,  8  L.  R  A.  578,  47  Ohio  St. 
836;  Pe<^  v.  Jones,  112  N.  T.  603. 

Shauckt  «7.,  delivered  the  opinion  of  the 
oourt: 

At  the  dates  of  the  appropriation  by  the 
company  and  the  subsequent  fi:rant  of  June 
21,  1855,  Mrs.  Hall,  the  grantor,  and  the 
railway  company,  the  grantee,  were  alone 
interested  in  what  is  now  the  subject  of  con- 
troversy. In  the  practical  interpretation  of 
its  rights  acquired  by  the  appropriation  and 
the  grant,  the  company  took  actual  possession 
not  only  of  the  bank  of  the  stream  but  of  so 
much  of  the  river  as  might  be  necessary  to 
reach  the  established  dock  line  at  a  depth 
of  water  of  nine  feet. 

By  the  deed  of  September  10,  1869,  Piatt 
ei  al.  acquired  no  title  to  the  premises  in 
controversy,  for  they  were  expressly  excepted 
from  the  operation  of  the  deed.  Not  only  so, 
but  by  the  terms  of  the  reservation  or  excep- 
tion, the  grantees  were  notified  that  the 
grantor  had,  by  a  former  conveyance,  ^ranted 
to  the  company  the  premises  now  in  con- 
troversy. 

The  exception  was  not  of  '  so  much  of  tract 

11  as  the  railroad  company  now  occupies,  ** 
but  it  was  of  ''that  portion  of  tract  11  which 
lies  northwesterly  of  the  river  road,  the  same 
being  now  in  possession  of  the  railroad  com- 
pany. "  This  was  express  notice  to  the  grant- 
ees that  the  company  was  in  possession  not 
only  of  the  bank  of  the  stream  but  of  all  that 
portion  of  tract  11  which  lay  between  the 
bank  and  the  central  thread  ot  the  stream. 

On  April  18,  1874,  when  the  defendants  in 
error  received  from  Mrs.  Hall  the  quitclaim 
under  which  they  now  assert  title,  they  foimd 
that  the  company  had  extended  its  docks 
over  the  disputed  premises  to  the  newly  es- 
tablished dock  line.  This  had  been  done  in 
the  assertion  of  the  rights  acquired  by  virtue 
of  the  appropriation  and  the  deed  of  June 
21,  1855,  and  with  the  acquiescence  of  Mrs. 
Hall  to  whom  these  parties  now  look  as  the 
common  source  of  title. 

The  defendants  in  error  took  nothing  by 
the  quitclaim,  because,  not  only  the  terms 
of  their  former  deed,  but  the  actual  possession 
of  the  company,  affected  them  with  notice  of 
the  rights  now  asserted  by  the  company, 
which  rights  their  ffrantor  could  not  then 
contest,  since  she  had  acquiesced  in  the  com- 
pany's possession  continuously  from  the  date 
of  the  appropriation. 
19  L.  R.  A. 


But  from  a  consideration  of  the  rulei 
which  prevail  in  the  construction  of  grants 
of  this  character,  we  think  the  premises  in 
controversy  passed  to  the  company  by  the 
terms  of  the  deed  of  1855.  It  is  true  of  that 
deed,  as  well  as  of  the  previous  pioceedings 
to  appropriate,  that  the  Maumee  river  wss 
not  named  as  the  boundary  of  the  lands  ap- 
propriated or  conveyed.  But  by  the  strictest 
construction  that  could  be  placed  upon  the 
deed  it  conveyed  not  only  the  land  upon  the 
bank  of  the  stream,  but  all  that  lay  between 
the  water's  edge  and  the  original  dock  line 
projected  where  a  depth  of  nine  feet  of  water 
was  available  for  the  purposes  of  navigation. 
The  terms  of  the  grant  do  not  admit  of  any 
broader  claim  on  behalf  of  the  grantor  than 
that  she  did  not  expressly  convey  to  the 
central  thread  of  the  stream.  If  title  to  the 
subaqueous  lands,  lying  between  the  former 
and  present  dock  lines,  remained  in  her,  it 
was  by  virtue  of  a  presumption  operating  in 
her  favor,  notwithstanding  the  location  of  the 
lands  expressly  granted,  the  obvious  purposes 
of  the  grant  and  the  limited  and  incidental 
use  of  which  alone  the  lands  in  controversy 
are  susceptible. 

The  lands  were  acquired  by  the  company 
for  landing,  dock,  and  terminal  purposes. 
That  these  purposes  were  within  the  contem- 
plation of  all  the  parties  is  indicated  by  the 
location  of  the  lands  upon  a  navigable  stream 
and  the  express  grant  of  that  portion  of  the 
stream  which  was  necessary  to  make  ti^e  grant 
available  for  that  purpose. 

The  ground  in  controversy  Is  insusceptible 
of  absolute  and  unqualified  dominion,  being 
incidental  to  the  shore  and  subject  to  the 
public  right  to  navigate  the  stream.  Because 
of  the  permanent  character  of  the  riparian  and 

Sublic  rights  involved,  the  case  is  broadly 
istinguishable  from  those  of  grants  bounded 
on  streets  and  highways  which  may  be  aban- 
doned and  their  sites  thus  restored  to  a  con- 
dition in  which  they  may  be  subject  to 
absolute  and  unqualified  dominion.  For  the 
same  reason  the  case  is  distinguishable  from 
those  of  grants  of  lands  bounded  by  swamps, 
ponds,  and  lakes  that  are  not  navigable  and 
are  subject  to  drainage.  The  use  of  the  stream 
for  the  purpose  of  navigation  was  not  only 
within  the  contemplation  of  the  parties  to 
the  deed  from  Mrs.  Hall  to  the  company,  but 
it  was  the  principal  and  most  obvious  ele- 
ment of  the  value  of  the  lands  expressly 
granted. 

Those  considerations  would  seem  to  justify 
the  presumption  that  a  grant  of  this  character 
is  to  the  central  thread  of  the  stream  unless 
apt  terms  are  employed  to  limit  it. 

And  such  appears  to  be  the  settled  view  of 
the  courts  of  the  countrjr.  Well-considered 
cases  in  which  this  doctrine  is  held  are,  Gavit 
V.  Chambers,  3  Ohio.  496;  Walker  v.  Ohio 
Board  of  Public  Works,  16  Ohio,  543 :  June 
V.  Purcell,  86  Ohio  St.  896 ;  Watson  v.  PtUrs, 
26  Mich.  508 ;  Luce  v.  Carley,  24  Wend.  451, 
35  Am.  Dec.  637 ;  Norcross  v.  Griffiths,  66 
Wis.  499,  66  Am.  Rep.  642 ;  Totes  v.  Mil- 
waukee, 77  U.  S.  10  Wall.  497,  19  L.  ed.  984; 
8t,  Clair  County  v.  Lovingston,  90  U.  8.  88 
Wall.  46,  23  L.  ed.  59. 

To  the  application  of  tlUs  doctrine  It  ti 
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quite  immaterial  whether  the  stream  be 
named  «a  a  boundary  of  the  lands  granted 
or  there  be  a  description  by  courses  and  dis- 
tances from  a  fixed  monument  whereby  a  line 
is  established  coincident  with  the  stream. 
The  doctrine  regards  the  substance  of  the 
grant  and  not  ite  form.  Watmm  y.  Peters, 
and  8t.  Clair  County  v.  I/mngUon^  iupra. 

It  is  true  that  the  common  law  regarded 
only  those  streams  as  navigable  which  are 
subject  to  the  ebb  and  flow  of  the  tides ;  and, 
in  this  view,  the  difference  between  riparian 
and  littoral  titles  becomes  unimportant,  since 
they  alike  terminate  at  the  water's  ed^e,  the 
title  to  the  residue  of  the  alveus  being  in 
the  public.  While  this  view  has  been  taJsen 
in  some  of  the  American  cases,  it  cannot  be 
regarded  as  the  view  generally  received.  Nor 
could  it  avail  the  defendants  in  error.  The 
manifest  result  of  these  cases  is  that  riparian 
and  alvean  righto  are  inseparable,  whatever 
may  be  the  nature  or  extent  of  those  righto. 
Alvean  righto  appertein  to  the  riparian  title 
and  do  not  depend  upon  title  to  the  sub- 
aqueous land.  That  such  riehto  are  incapable 
of  severance  from  the  riparian  title  to  which 
they  are  incident  was  distinctly  held  in  Lake 
Superior  Land  Co.  v.  Bmereon,  88  Minn.  406. 
The  conclusion  reached  in  that  case  was  sd- 
versely  criticised  by  the  same  court  in  Han- 
ford  V.  St.  Paul  d  D.  R.  Co.,  48  Minn.  104. 
7  L.  R.  A.  722,  where  It  was  considered  that 
the  righto  may  be  severed  if  they  are  of  such 
«  nature  that  they  may  be  enjoyed  separately 
from  the  adjacent  land  to  which  they  were 
^ginally  appurtenant.  It  was  accordingly 
held  that  submerged  lands  lyins  between  the 
high  land  upon  the  shore  ana  the  line  of 
navigation  might  be  severed  from  such  high 
land ;  and  that  conclusion,  would  result  from 
the  consideration  that  such  submerged  lands, 
being  susceptible  of  reclamation  without  in- 
terference with  public  righto,  might  become 
the  subject  of  the  riparian  title  to  which  ac- 


cess to  and  use  of  the  navigable  waters  would 
attach  as  an  incident.  But  It  was  not  there 
held  that  one  may  own  that  which  he  cannot 
enjoy. 

Since  a  plaintiff  in  electment  must  recover, 
if  at  all,  by  virtue  of  his  own  title,  the  con- 
tention of  the  defendanto  in  error  would  not 
be  aided  by  the  conclusion  that  the  lands  in 
controversy  are  incapable  of  private  owner- 
ship. 

Confining  ourselves  to  the  requiremento  of 
the  case,  we  conclude  that  the  lands  in  con- 
troversy passed  to  the  plaintiff  in  error  by 
the  deed  from  Mrs.  Hall  because  they  were 
not  by  clear  and  apt  terms  excepted  from  ito 
operation,  and  for  the  additional  reason  that, 
it  being  an  express  grant  of  her  lands  to  the 
line  of  navigation  with  all  the  privileges 
and  appurtenances  to  the  same  belonging,  we 
right  asserted  by  the  grantee  is  necessary  to 
satisfy  the  express  terms  of  the  deed.  Gould, 
Waters,  g  179 ;  Wood,  Nuisances,  g  491 :  Mor- 
gan V.  Maeon,  20  Ohio,  402,  55  Am.  Dec.  464 

The  views  expressed  in  Lembeek  v.  Ifj/e,  47 
Ohio  St.  886,  8  L.  R.  A.  578,  were  not  in. 
tended  te  have,  and  cannot  have,  any  applica- 
tion to  a  case  of  this  character.  The  lands 
there  in  controversy  lay  under  water  that  was 
not  navigable.  By  the  clear  terms  of  the 
syllabus  the  case  was  limited  to  lands  thus 
situated ;  and  in  the  principal  opinion  prom- 
inence is  given  to  the  consideration  that  the 
lake  there  in  controversy  was  susceptible  of 
private  ownership,  and  the  views 'here  ex- 
pressed were  recognized  as  controlling  in 
cases  of  navigable  streams. 

It  is  not  necessary  to  consider  the  evidence 
offered  by  the  plaintiff  in  error,  in  support 
of  its  plea  of  estoppel,  as  the  right  for  which 
it'contends  is  fully  estoblished  by  the  stipu- 
lations. 

Judgments  of  the  Circuit  Court  and  Court 
of  Common  PUae  reversed,  and  judgment  for 
plaintiff  in  error. 


PENNSYLVANIA  SUPREME  COURT. 


Hiram  H.  GRAYBILL 
«. 
PENN  TOWNSHIP  MUTUAL  PIRE  IN 
8URANCE     ASSO.    OF    LANCASTER 
COUNTY.  Appt. 

aroPa-TS,) 

teoked  meats  taken  flpom  a  smoke- 
hoofle  to  a  mtonLge  room  as  Ikst  as 
they  are  eared  are  oontoDts  of  the  smoke- 
bouse  within  the  meaninflr  of  a  poiicy  In  separate 
Bums  upon  a  biitcher*8  shop  and  its  contents  and 
the  smoke-honse  and  its  contents,  where  it  was 
the  undentaodlnff  of  the  parties  that  the  smoked 
Qieats  taken  out  of  the  smoke-house  for  storage 
^^  properly  insured  as  contents  of  the  smoke- 
oooie,  and  reoovery  may  be  had  therefor  when 
tnmed  with  the  butcher  shop,  although  the 
■moke-house  is  not  burned. 

(July  18, 1806.) 


J^ora.— As  to  the  looatlen  of  movable  property 
a  affecting  Are  insurance  thereon,  see   note  to 

«^T. Farmers Mut.F. Ins. Co.  (MiohO»L.B. 
A' cm. 

»un  A 


APPEAL  by  defeddant  from  a  Judgment 
of  the  Court  of  Common  Pleas  for  Lan- 
caster County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  the  amount  alleged  to 
be  due  on  a  policy  of  fire  insurance.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  F.  Hostetter  and  Enireno 
G.  Smith,  for  appellant: 

An  executed  written  contract  cannot  be 
pushed  aside  by  the  uncorroborated  testimony 
of  a  single  witness. 

Bowand  v.  Finney,  96  Pa.  196;  Martin  v. 
Berens,  67  Pa.  459;  Murray  v.  New  York,  L. 
dW.RCo.  108  Pa.  48;  North  d  West  Branch 
R.  Co.  V.  Stoank,  105  Pa.  561. 

Previous  negotiations  of  the  parties  are  pre- 
sumed to  be  merged  in  the  written  instru- 
ment. 

PhiUipsY.  Meily,  106  Pa.  643;  Juniata  Bldg. 
d  Loan  Asso.  v.  Eetsel,  108  Pa.  607;  8ylviu$ 
▼,  Kosek,  117  Pa.  76;  Frey  v.  Eeydt,  116  Pa. 
611. 

No  doubt  the  contents  which  were  destroyed 
by  fire,  being  smoked  meat,  had  some  time 


See  also  39  L.  R.  A.  545;  43  L.  R.  A.  838. 
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before  been  also  thecoDtenU  of  the  smoke- 
bouse.  But  wherever  they  might  have  been 
sometime,  or  howsoever  often  they  may  have 
been  removed,  cannot  be  material.  At  the 
time  of  the  fire  they  were  the  "contents"  of 
the  building  destroyed  and  were  insured  for 
(400,  which  the  defendant  company  is  now 
and  always  has  been  ready  to  pay. 

Cooper  V.  FarmerM  Mvi.  F,  Ins,  Oo.  50  Pa. 
807,  88  Am.  Dec.  544. 

Mewn.  W.  U.  Henael  and  J.  Hay 
Brown»  for  appellee: 

The  testimony  was  simply  descriptive  of  the 
term  "contents''  as  used  in  this  policy.  There 
was  no  stipulation  in  the  policy  that  the  meat 
insured  was  insured  only  in  the  smoke  house, 
while  there  was  positive  testimony  that  the 
president  of  the  company  knew  exactly  what 
the  insured  intended  by  the  term  "  contents," 
and  that  by  no  possibility  could  the  smoke- 
house hare  held  $500  worth  of  meats  at  one 
time.  There  was  no  dispute  that  the  property 
was  destroyed,  nor  as  to  its  value.  "  It  is  the 
duty  of  the  court  to  interpret  a*  contract." 

FoUom  y,Cook,ll^  Pa.  580;  Codding  y.  Wood, 
112  Pa.  871. 

The  contract  being  interpreted  by  the  court, 
it  is  the  function  of  the  jury  "to  determine 
whether  it  is  established  by  proof." 

The  testimony  shows  the  positive  promise 
to  pay  the  full  amount  of  the  policy  by  the  of- 
ficers of  the  company,  which,  in  itself,  if  be- 
lieved by  the  Jury,  would  be  a  waiver  of  any 
forfeiture  for  an  alleged  breach  in  removing 
the  meat  from  the  smoke-house  to  the  meat- 
room. 

Wood,  Fire  Ins.  049;  Qreenfidd  v.  Manor 
ehusetU  Mut,  L.  Jm.  Oo.  47  N.  T.  480;  Wil- 
liatM  V.  HaHfoTd  ln$.  Oo,  54  Cal.  442,  85  Am. 
Rep.  77. 

Contracts  of  insurance  being  prepared  by 
the  insurer,  must  be  construed  most  strongly 
against  the  company  insuring. 

Strunk  v.  Firemen's  Ins.  Go.  160  Pa.  845. 

The  knowledge  of  the  president  of  the  com- 
pany, who  went  there  to  survey  the  premises, 
and  who  subsequently  wrote  the  policy,  that 
the  meat  would  not  be  kept  permanently  in 
the  smoke-house,  must  be  imputed  to  the  com- 
pany itself,  and  it  cannot  now  take  exception 
to  or  advanta^  of  the  fact  that  the  meat  was 
removed  from  the  smoke-house  to  the  smoke- 
room. 

2  May,  Fire  Ins.  8d  ed.  §  507,  p.  1108; 
Vide  V.  Gennania  F.  Ins.  Co,  26  Iowa,  0,  06 
Am.  Dec.  88;  Benson  v.  Ottawa  Agr.  Ins.  Co. 
42  U.  0.  Q.  B.  282;  MeMaster  v.  Insurance 
Co.  of  North  America,  55  N.  Y.  222,  14  Am. 
Rep.  289. 

The  question  whether  a  change  of  circum- 
stances in  the  situation,  use,  or  condition  of 
the  pi-operty  insured   increases  the  risk,  is 

Eurely  one  of  fact  for  the  jury,  and  their  find- 
ig  is  conclusive. 

Wood,  Fire  Ins.  8  248;  Williams  v.  PeojOe^s 
F.  Ins.  Co.  57  N.  T.  285. 

When  an  agent  of  an  insurance  company 
erroneously  describes  the  property  in  an  appli- 
cation for  a  policy  of  insurance  prepared  by 
him  and  signed  by  the  insured,  the  company 
cannot  in  case  of  loss  defend  by  .reason  of 
the  misdescription. 

Susquehanna  Mut,  F.  Ins.  Co.  y.  Cusiek,  100 
Pa.  157. 
90  L.  R.  A. 


Williams,  J.,   delivered  the  opinion  of 

the  court: 

This  case  turns  upon  the  meaning  of  the 
word  "contents  as  used  in  the  policy  of 
insurance  sued  on.  A  ground  bam  and  a 
butcher  shop  were  insured  as  one  building 
for  the  sum  of  $400,  and  the  oontenta  were 
insured  for  |400  more.  A  smoke- house  was 
insured  for  $5  and  its  contents  for  $600. 
The  bam,  and  butcher  shop  were  burned 
with  their  contents.  The  smoke-house  was 
not  burned,  but  its  contents,  which  had  been 
removed  to  a  storage  room  in  one  end  of  the 
butcher  shop  were*  wholly  consumed.     The 

auestion  presented  on  this  appeal  is  whether 
le  smoked  meats  in  the  storage  room,  whicli 
were  taken  there  as  fast  as  they  were  cured 
in  the  smoke-house,  were  contents  of  the 
smoke-house,  within  the  meaning  of  the  pol- 
icy, and  were  to  be  paid  for  by  tne  company 
as  part  of  the  loss  for  which  it  was  liable. 
Words  must  be  understood  in  the  sense  in 
which  they  are  commonly  used  in  the  busi- 
ness to  which  the  contract  in  which  they  are 
found  relates.  This  contract  was  to  insure 
the  buildings,  machinery,  and  stock  of  a 
butcher.  The  president  of  the  eompany  pro- 
posing to  insure  was  on  the  ground.  The 
buildings  and  the  property  were  examined 
by  him.  The  evidence  shows  that  in  the 
bam  and  butcher  shops  there  were  a  steam- 
engine  and  a  boiler  with  conveniences  for 
handling  dressed  cattle,  machinery  for  chop- 
ping or  grinding  meat,  and  for  making  bo- 
logna and  other  sausages.  These  as  the  piai d- 
tiff  alleges  constitute  the  contents  of  the  ban 
and  butcher  shop  that  were  insured  for  $400. 
The  smoke-house  and  storage  room  were  also 
pointed  out  to  him,  and  it  was  explained  to 
him  as  the  plaintiff  testifies,  that  uie  smoke 
house  could  hold  but  a  small  amount  of  meat 
at  one  time  while  the  process  of  smoking 
was  going  on,  but  the  hams,  sausage,  bacon, 
or  oUier  meat  was  removed  from  the  smoke- 
house when  cured  and  stored  in  the  storage 
room,  and  that  what  was  wanted  was  insur- 
ance on  the  smoked  goods.  The  plaiotiH 
says  that  the  president  stated  that  the  smoked 
meat  would  be  properly  insured  as  contents 
of  the  smoke-house,  and  these  words  were 
written  in  the  application  and  policy  with 
that  understanding,  viz.,  that  they  would 
include  and  cover  the  smoked  meats  taken 
out  of  the  smoke-house  for  storage  in  the  room 
used  for  that  purpose.  The  leamed  judge 
of  the  court  below  left  this  evidence  to  the 
jury  for  their  consideration,  telling  them  if 
they  were  satisfied  by  it  the  word  **  contents' 
used  in  connection  with  the  smoke-house 
was  understood  and  intended  by  both  insurer 
and  insured  to  cover  the  smoked  meat  in 
store,  whether  actually  in  the  smoke-house 
or  not,  the  plaintiff  would  be  entitled  to  re- 
cover to  the  extent  of  $500  for  his  loss  on 
these  goods.  This  is  assigned  as  error,  and 
the  contention  of  the  appellaut  is  that  it  per- 
mitted an  alteration  to  be  made  in  a  written 
instrument  upon  the  uncorroborated  testi- 
mony of  the  plaintiff.  But  the  word  "con- 
tents" is  not  a  certain  and  definite  descrip- 
tion of  any  particular  class  of  goods.  Its 
meaning  must  be  ascertained  by  considering 
the  contents,  the  nature  and  methods  of  the 
business  for  which  the  building  whoee  con- 
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tenu  aie  to  be  insuxed  is  to  be  used,  and  the 
nnderstanding  and  intentions  of  the  parties 
aa  expressed  at  the  time  the  insurance  was 
contracted  for.  Thus  we  learn  from  the  evi- 
dence in  this  case  that  the  contents  of  the 
butcher  shop  were  not  made  up  of  slaughtered 
cattle,  but  of  a  steam  engine  and  various 
pieces  of  machinery :  while  the  contents  of 
the  smoke-house  included  hams,  bacon,  bo- 
logna sausages,  and  other  forms  of  smoked 
meat.  This  is,  in  the  absence  of  a  detailed 
description  of  the  articles  in  the  body  of  the 
policy,  the  only  way  in  which  the  character 
and  value  of  the  contents  of  a  building  can 
be  shown.  But  the  defendant  alleges  that  as 
the  building  was  not  burned  its  contents 
could  not  be.  This  is  a  non  tequiiur.  The 
contents  might  be  destroyed  while  outside 
the  building  and  when  that  happens  the  ques- 
tion of  the  plaintiff's  right  to  recover  must 
depend  on  whether  the  purpose  of  the  re- 
mnyal  was  such  as  to  detach  tlie  goods  per- 
manently from  the  building  and  create  a  new 
or  an  increasing  hazard  not  contemplated 
when  the  contract  for  insurance  was  made. 
The  investigation  of  this  question  is  not  an 
attempt  to  reform  the  contract,  but  to  deter- 
mine its  meaning  and  extent  This  rule  in 
equity  governing:  the  reformation  of  contracts 
is  not  applicable  therefore,  but  the  ]ury  is 
at  liberty  to  determine  the  question  presented 
to  them  in  this  case  by  the  preponderance  of 
the  evidence.  The  evideice,  showing  the 
capacity  of  the  smoke-house,  the  necessity 
for  the  removal  of  the  smoked  meat  as  soon 


as  it  was  properly  cored  to  some  place  near 
by  for  storage  while  a  fresh  supply  of  meat 
for  smokingVas  put  in  its  place,  the  location 
of  the  storage  room  and  quantity  of  smoked 
moats  kept  In  stors  ready  for  sale,  was  rele- 
vant to  the  inquiry  in  this  case,  and  waa 
properly  admitted.  So  was  the  evidence 
tending  to  show  that  the  attention  of  the  in- 
surer was  called  to  the  manner  in  which  the 
smoke-house  was  used  and  the  smoked  meats 
stored ;  that  he  was  informed  that  the  smoked 
meats  were  what  were  to  be  insured  in  con- 
nection with  the  smoke-house,  aud  that,  with 
full  knowledge  of  all  the  facts,  he  selected 
the  word  **  contents"  as  a  proper  and  suffi- 
ciently descriptive  word  to  cover  the  smoked 
meats  whether  in  the  smoke-house  undergo- 
ing the  process  of  smoking,  or  in  the  store- 
room after  its  completion.  The  facts  and 
circumstances  thus  brought  to  the  attention 
of  the  court  and  jury  were  helps  to  a  cor- 
rect exposition  of  the  words  the  parties  had 
employed.  They  tended  to  corroborate  the 
plaintiff's  version  of  the  contract,  and  to  sus- 
tain his  claim.  They  were  persuasive  in 
their  character,  and,  as  we  infer  from  their 
verdict,  satisfied  the  jury  that  the  words 
''contents  of  the  smoke-house"  were  under- 
stood and  intended  by  both  parties  to  cover 
the  smoked  meats  passing  through  the  smoke- 
house to  the  room  near  by  in  which  they 
were  stored  till  needed  for  the  supply  of 
customers. 

We  see  no  error  in  the  rulinffs  complained 
of,  and  the  judgment  u  afflnnea. 
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AMOSKEAO  MANUFACTURING  CO. 

e. 

Town  of  CONCORD. 

(^N.H.61K.) 

Land  covered  hj  WBter  held  b»ek  by  a 
dam  for  ftiml^Un^  power  to  aasefisable 
for  taxatioa,  at  its  enhaooed  yalae  in  tbe  town 
In  wbtob  it  lies  under  a  statute  making  real  estate 
taxable  where  situated,  although  the  power  la 
used  in  another  town. 

aol7  81,189U 

PETITION  by  the  Amoskeag  Manufacture 
iug  Company  to  the  Supreme  Court  in 
Merrimack  County  for  relief  from  taxation 
which  had  been  assessed  against  it  by  the 
town  of  Concord.     Cote  dise?iarged. 

Petitirner  owns  land  on  both  sides  of  the 
Merrimack  river  which  is  situated  as  Garvin's 
FsUs.  There  is  a  dam  across  the  river  for  tbe 
creation  of  a  water  power  and  the  dividing 
line  between  the  towns  of  Concord  and  Bow 
is  the  middle  of  the  river.  Petitioner  utilized 
iti  water-power  entirely  in  the  town  of  Bow» 
snd  the  power  has  never  been  used  on  the 

Nora.— Tor  cases  somewhat  akin  to  the  above, 
•ee  Paris  v.  Norway  Water  Oo.  (Me.)  81  L.  R.  A. 
BO,  and  note. 
29L.R.A. 


Concord  side.  Petitioner  claimed  that  In  fix- 
ing the  value  of  Its  real  estate  for  taxation  ii^ 
Concord  the  water- power  should  be  excluded. 

Further  facts  appear  in  tbe  opinion. 

Menrg.  David  Cross  and  £•  H«  Wood*^ 
msAt  for  plaintiff: 

InWinnipiseogee  Lake  Cotton  db  Woolen  Iffg, 
Oo.  V.  GUford,  64  N.  H.  337,  a  corporation 
organized  for  the  purpose  of  managing  and 
controlling  the  vast  water-power  of  a  lake  situ- 
ated in  a  dozen  or  more  New  Hampshire  towna 
was  held  taxable  in  Gilford  where  the  dam 
was  situated  or  where  tbe  waters  of  the  lake 
were  poured  out  or  managed  and  controlled. 
The  location  of  the  water  of  the  lake  had  no- 
thing to  do  with  the  place  of  taxation. 

Water-power  as  such  is  not  taxable. 

Where  a  dam  extends  across  a  river,  the 
thread  of  which  was  the  dividing  line  between 
two  towns,  but  the  water  created  thereby  was- 
applied  ezdusivelv  to  drive  mills  situated  in 
one  of  the  towns,  it  was  held  that  the  water- 
power  was  not  subject  to  taxation  in  the  other 
town. 

Botton  Mfg.  Ch.  v.  Newton,  22  Pick.  22;  Bur- 
roughs, Taxn.  ed.  1887.  p.  229. 

In  Vermont  the  courts  claim  that  the  water- 
power  applied  to  a  mill  or  factory,  to  the  ex- 
tent to  which  it  is  applied,  becomes  a  part  of 
the  mill  or  factory  itself;  and  when  unim- 
proved it  is  to  be  taxed  with  the  land  to  which, 
it  is  attached  If  its  existence  adds  value  to  it. 


New  HA^iPSHiRB  Supbbmb  Court. 


July, 


Bfilom  FcUls  Canal  Oo,  ▼.  Rockingham,  87 
Vt.  622;  Hilliard,  Taxn.  §  88,  cbap.  5. 

Mr.  Harry  6.  Sarg^ent*  for  respondent: 

Water-power,  as  such,  is  not  taxable. 

Burroughs,  Taxn.  229. 

Real  estate  shall  be  taxed  in  the  town  in 
which  it  is  situate. 

Oen.  Laws,  chap.  64,  g  11. 

The  only  fact  to  be  ascertained  i^  Where  is 
the  land  situated?  The  commissioners  have 
found  in  this  case  that  land  to  the  Talue  of 
112,000  is  situated  in  Concord;  and  this  find- 
ing is  conclusive. 

Oocheco  Mfg.  Co,  ▼.  Btraffard,  51  N.  H.  455; 
Winnipiseogee  Lake  Cotton  &  Woolen  Mfg.  Co. 
r,  Oilford,  64  N.  H.  837. 

Where  a  company  owned  a  water-power 
irhich  they  rented  out  and  which  was  exempt 
from  taxation,  It  was  held  to  be  proper,  in  es- 
timating the  value  of  lands  not  exempt,  to 
take  into  consideration  the  increased  value  of 
such  lands  by  reason  of  their  proximity  to  the 
•?ater-power. 

Burroughs,  Taxn.  p.  228;  State  T.  FtateU, 
24  N.  J.  L.  870. 

Allen,  c/.,  delivered  the  opinion  of  the 
court: 

The  valuation  of  the  plaintiffs'  property 
for  purposes  of  taxation  has  been  agreed  upon 
by  the  parties,  and  the  only  question  in  the 
case  is,  How  much  in  value  of  the  water- 
power  created  by  the  dam  upon  the  Merrimack 
river,  one  half  of  which  is  in  Concord  and 
one  half  in  Bow,  shall  be  assessed  to  Con- 
cord ?  Whatever  water-power  is  used,  is  used 
by  means  of  a  canal  on  the  Bow  side  of  the 
river,  where  it  is  used  In  operating  a  pulp 
mill  there.  The  value  of  the  whole  water- 
power  created  by  the  dam  and  fall  in  the 
river  is  fixed  at  $25,000,  and  the  referees  have 
awarded  that  the  plaintiffs  shall  be  assessed 
in  Concord  upon  |12,000,  or  $500  less  than 
one  half  in  value  of  the  whole  water-power. 
It  does  not  appear  from  the  case  that  the  cost 
of  constructing  the  canal,  or  of  appliances 
for  conducting  the  water  to  the  mill,  all  of 
which  are  in  Bow,  was  included  by  the  ref- 
erees, or  understood  by  the  parties  to  be  in- 
cluded, in  the  valuation  of  $25,000.  That 
sum  was  fixed  as  the  value  of  the  whole  wa- 
ter-power, not  including  the  value  of  the  dam 
and  canal  embankments  and  mill  appendages, 
and  the  committee's  finding  must  have  been 
that,  of  the  water-power,  $500  more  than  one 
half  in  value  of  the  whole  water-power, — 
that  is,  of  the  reservoir,— is  in  Bow.  The 
water-power  is  created  by  means  of  a  dam  at 
the  fall  in  the  river,  and  the  supply  of  power 
is  made  constant  and  uniform  by  means  of 
the  reservoir  made  by  the  dam,  and  every 
part  of  the  reservoir  contributes  to  the  amount 
and  constancy  of  the  supply  of  water-power. 
The  power  may  be  applied  to  operating  a 
mill  below  any  part  of  the  dam,  or  upon  a 
canal,  or  various  canals,  running  from  the 
reservoir ;  but  whenever  the  power  is  applied, 
it  is  created  by  means  of  the  dam  and 'reser- 
voir above,  where  it  i«  constantly  replenished 
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and  stored.  Real  estate  must  be  taxed  in  the 
town  in  which  it  is  situated  (Gen.  Laws, 
chap.  58,  §  2;  Id.  chap.  54,  §  11),  and  the 
words  **  land, "  "  lands,  *»  or  **  real  estate, "  shall 
include  "*  lands,  tenements, and  hereditaments, 
and  all  rights  thereto  and  interests  there- 
in." Id.  chap.  1,  §  20.  Water,  or  water- 
power  as  such,  and  as  a  separate  item  of  prop- 
erty, is  not  the  subject  of  taxation.  But  when 
the  water  is  confined,  bj  means  of  a  dam  or 
otherwise,  in  a  reservoir,  and  is  poured  out 
through  a  narrow  canal,  furnishing  power  for 
operating  a  mill,  the  land  of  which  the  basin 
or  reservoir  is  composed,  has  its  value  for 
taxable  purposes  greatly.  If  not  enormously, 
increased.  In  point  of  law,  the  capacity  of 
the  basin  for  receiving,  holding,  and  pouring 
out  a  constant  supply  of  water,  is  a  quality 
of  the  land.  Coeheeo  Mfg.  Go.  ▼.  Strafford, 
51  N.  H.  455,  472.  **  Water-power,  or  rights 
in  a  reservoir  of  water,  are  an  interest  in  the 
land  upon  and  by  which  they  are  created, 
and,  by  the  express  terms  of  the  statute, 
must  be  taxed  in  the  town  where  the  land  of 
which  they  are  a  part  is  situated. "  Winni- 
pieeogee  Lake  Cotton  db  Woolen  Mfg.  Oo.  v. 
Oilford,  64  N.  H.  837.  348.  The  basin  or  res- 
ervoir in  this  case,  **the  land  upon  and  by 
which  the  water-power  is  created,**  is  one 
half  in  Concord,  and  the  plaintiffs  must 
be  assessed  for  one  half  the  agreed  value  of 
the  water-power  there.  The  contention  that, 
because  the  water-power,  so  far  as  it  is  used 
at  all,  is  used  in  Bow,  it  makes  a  case  for 
taxation  wholly  there,  and  not  at  all  In  Con- 
cord, is  supported  upon  no  just  ground,  and 
is  fully  met  by  the  statute  upon  the  subject, 
which  declares  that  **real  estate  shall  be  taxed 
in  the  town  in  which  it  is  situate."  "If 
a  riparian  owner  of  a  watercourse  running 
through  the  towns  A.,  B.,  and  C,  builds  a 
dam  across  it  in  the  town  of  C.  and  thereby 
flows  his  lands  in  A.  and  B.,  he  does  not 
thereby  repeal  the  act  of  the  legislature  which 
fixed  the  boundaries  of  the  towns,  nor  does 
he  thereby  exercise  the  legislative  power  of 
enacting  that  any  part  of  his  real  estate  shall 
not  be  taxed  in  the  town  in  which  it  is  sit- 
uate." Coeheeo  Mfg,  Co.  v.  Strafford,  61  N. 
H.  478. 

The  case  is  not  changed,  but  made  stronger, 
if  possible,  in  the  same  direction,  when  the 
dividing  line  of  the  towns  is  the  thread  of 
the  river,  which  divides  the  reservoir  and  the 
dam  in  the  direction  of  the  running  water, 
instead  of  by  a  line  running  across  the  stream. 
If,  because  the  water-power  created  by  the 
dam  and  reservoir  is  used  to  operate  a  mill 
in  Bow,  that  power  for  some  purposes  has  be- 
come annexed  to  the  mill,  it  is  none  the  less, 
in  point  of  law  and  for  purposes  of  taxation, 
a  quality  which  composes  the  reservoir ;  and 
the  land,  with  its  value  increased  by  the  use 
of  the  water-power  upon  It,  is  taxable  in 
Concord,  where  it  is  situated. 

Oaae  discharged. 

Blodipettf  J. ,  did  not  sit.  The  others  oon- 
cuned. 
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1.  TaJmely  to  publioh  of  a  persoii  that  be 
**woii]d  be  an  anarohist  if  he  thought  It  would 
pay,"  la  libelous. 

2.  Dftflning  alleged  Ubeloiu  terms  In  a 
paraphrastle  wmiy  and  pointing  out 
that  they  were  intended  to  apply  to 
the  piaiDtlff,  Is  strictly  within  the  office  of  an 
innuendo. 

(June  19,1806.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Allegany  (x>unty  in 
favor  of  defendant  in  an  action  brought  to  re- 
eover  damages  for  the  alleged  publication  of 
a  libel    Htterted. 

The  facts  are  stated  in  the  opinion. 

Mmn.  Ferdinand  Williams  and  W,  C. 
DeTecmon»  for  appellant: 

Any  written  or  printed  publication  which 
holds  a  person  up  to  scorn  or  ridicule  or  to  a 
feeling  of  contempt  or  execration,  or  which 
imputes  or  implies  his  commission  of  a  crime 
Dot  directly  charged,  is  libelous.  So  also  is 
any  printed  publication  which  tends  to  lower 
him  in  the  confidence  of  the  community. 

13  Am.  &  Eng.  Encyclop.  Law.  pp.  294, 
295;  Newell,  Defamation,  pp.  48,  77,  78;  Od- 
gera,  libel  &  Slander,  pp.  1-4. 

Any  publication  injurious  to  the  social  char- 
acier  of  another  and  not  shown  to  be  true  or 
u>  have  been  justifiable,  is  actionable  as  a  false 
and  malicious  libel. 

Hagan  y.  Hendry,  18  Md.  177;  Snffder  t. 
Fvlton,  34  Md.  128.  6  Am.  Rep.  814 

Damages  are  a  presumption  of  law. 

1  Chitty,  PI.  896,  400,  408;  Pfilzinger  v. 
/>«Aj.  64  Fed.  Rep.  696;  ShiUing  v.  Carton,  27 
Md.  175,  93  Am.  Dec.  682:  PeUrson  v.  Sent- 
man,  87  Md.  140,  11  Am.  Rep.  584;  Odgers, 
Libel  &  Slander,  291,  298. 

To  write  of  one  that  he  is  thought  no  more 
of  than  a  horse  thief  or  counterfeiter  is  libel- 
ous. 

AVtem  ▼.  Mtugrave,  10  Mo.  648. 

"A  publication  stating  that  the  plaintiff  is 
about  to  commence  a  suit  for  libel,  but  that 
be  will  not  like  to  bring  it  to  trial  in  Otsego 
county  because  he  is  known  there"  is  libelous. 

Cooper  ▼.  OreOey,  1  Denio,  847. 

The  word  '*craiik"  can  be  made  libelous  by 
proper  colloquium  and  innuendo. 

Walker  ▼.  TrUmne  Co.  29  Fed.  Rep.  827. 

The  word  "skunk"  is  held  to  be  libelous 

Mamiere  t.  Dickens,  70  Wis.  88. 


Nora.— Ihls,  the  seoond  case  In  this  series  of  re- 
poitB  in  which  the  question  of  liability  for  usinir 
Uiewoid  **anar6hl8t*'  as  an  epithet  has  arisen.  Is 
nttber  stronger  than  the  former  one  which  It  cites, 
Oerveny  y.  Chicago  Dally  News  Oo.  OIL)  18  L.  K. 
^  94.  in  that  the  charge  Is  not  directly  that  com- 
piainant  Is  an  anarchist  bat  that  he  wookl  be  suoh 
'wpay. 

»L&A. 
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I     To  call  a  man  an  anarchist  is  libelous  per  as. 
Cerf>env  ▼.  Chicago  Daily  Newe  Co.  18  L.  R. 
A.  864.  189  DL  846. 

The  words,  "Tou  cannot  get  P.  down  anr 
lower  than  he  is;  he  is  low  enough;  vou  can't 
get  him  down  any  lower;  you  can't  spoil  a 
rotten  egg,"— were  held  grossly  libelous/)^  ss. 

Pfltzinger  y.  Dubs.  64  Fed.  Rep.  696. 

Meeerg.  David  W«  Sloan,  Robert  R. 
Henderson,  and  John  G«  Wilson,  for 
appellee: 

To  enable  the  plaintiff  to  recover  the  publi- 
cation must  be  libelous  per  m,  in  (a)  imputing 
to  him  criminal  condiTct  which  would  subject 
him  to  corpora]  punishment  ( Wagaman  ▼.  By- 
ers.  17  Md.  188);  or  in  (b)  imputing  to  him 
conduct  which  tends  to  injure  his  reputation 
and  expose  him  to  hatred  and  contempt  amonff 
honorable  men  {Kegley  v.  Farrow,  60  Md.  17^ 
45  Am.  Rep  715;  Netebold  ▼.  The  J.  M.  Brad- 
street  db  Son,  57Md.52, 40  Am.  Rep.426;  18  Am. 
&  Eng.  Encyclop.  Law,  p.  826);  or  of  such  a 
character  that  special  damage  to  the  plaintiff 
may  result  from  the  publication  as  the  natural 
and  proximate,  though  not  the  necessary,  con- 
sequence of  the  publication. 

Ifewbold  Y.  The  J.  Jf.  Bradetreet  d  Son,  su- 
pra;  Walker  y.  Tribune  Oo.  29  Fed.  Rep.  827; 
Pollard  T.  Lyon,  91  U.  8.  225,  28  L.  ed.  808. 

When  words  are  not  actionable  per  $e  spe- 
cial damage  must  be  alleged. 

StoTie  Y.  Cooper,  2  Denio,  298:  Ooldberger  t. 
Philadelphia  Oroeer  Pub.  Co.  42  Fed.  Rep.  42; 
DoTsey  v.  Whijms,  8  Gill.  457;F«*m  ▼.  Cott- 
man,  65  Md.  190;  Odgers,  Libel  &  Slander,  1st 
Am.  ed.  289;  Cook  v.  Cook,  100  Mass.  194;  WiU 
liana  v.  HiU,  19  Wend.  806;  1  Poe,  PI.  §  174. 

It  can  hardly  be  contended  that  the  language 
complained  of  imputes  to  the  plaintiff  the  com- 
mission of  a  crime  such  as  would  subject  him 
to  corporal  punishment. 

At  most  this  merely  charires  blm  with  hav- 
ing a  guilty  mind  and  to  charge  a  man  with 
having  guilty  thoughts  or  a  guilty  intent  is 
not  to  charge  him  with  the  commission  of  a 
crime. 

18  Am.  &  Eng.  Encyclop.  Law,  p.  858. 

The  publication  charges  the  plaintiff  with 
nothing  more  than  vacillation  in  his  politioil 
beliefs.  He  had  "made  several  talks '  before 
a  Populist  club,  he  was  representing  the  sixth 
district  on  this  occasion  by  proxy,  and  if  it 
would  advance  his  political  ambitions  he  would 
join  any  other  political  organization.  It  is 
facetious  in  its  character. 

At  most  it  is  a  harmless  bH  of  pleasantry. 
The  matter  has  been  very  much  magnified  and 
an  importance  attached  to  it  which  it  does  not 
deserve.  An  actionable  libel  cannot  be  created 
out  of  nothinff. 

Prese  Co.  Limited  v.  Stewart,  119  Pa.  608; 
Donaghue  v.  Oqffy,  64  Conn.  257. 

To  say  of  the  plaintiff  that  under  certain 
conditions  he  would  be  an  anarchist,  and  to 
say  it  in  the  connection  in  which  it  was  used 
as  appears  from  the  record,  would  no  more 
subject  the  plaintiff  to  ridicule  or  contempt 
than  to  call  him  a  "crank"  and  in  Walker  v. 
Tribvne  Co.,  29  Fed.  Rep.  829,  it  was  said  that 
the  word  "crank^  would  not  necessarily  im- 
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ply  that  a  man  had  been  firuilty  of  a  crime,  nor 
tend  to  subject  him  to  ridicule  or  contempt  to 
■ay  of  him  that  he  is  capricious  or  subject  to 
vagaries  or  whims. 

Every  reflection  upon  a  man's  character  or 
motives  does  not  constitute  a  libel  in  law  and 
the  super-sensitive  person  whose  conduct  is 
commented  upon  or  criticised  will  not  have 
his  litigious  spirit  gratified  by  the  courts,  un- 
less the  court  can  see  from  the  article  that  the 
language  used  tends  to  injure  him. 

Goldstein  v.  Fobs,  6  Barn.  &  C.  154, 2  Younge 
&  J.  145;  Robinson  Y.Jermyn,  1  Price,  11; 
ffacketi  v.  Providence  Teleg.  Pub.  (Jo.  (R  I.)  29 
Atl.  Bep.  145;  Trimble  v.  Anderson,  79  Ala. 
514;  Mulligan  v.  CoU,  L.  R  10  Q.  B.  549;  Peo- 
ple V.  Jerome ,  1  Mich.  143;  Ooldberger  v.  PhUa- 
delphia  Grocer  Pub,  Co.  43  Fed.  Rep.  42;  Stone 
V.  Cooper,  2  Denio,  298;  Riee  v.  Simmons,  2 
Harr.  (Del.)  417,  81  Am.  Dec.  766;  Capital  and 
Counties  Bank  v.  Henty,  7  App.  Caa.  744; 
Buart  V.  Bragg,  10  Q.  B.  908. 

In  this  state  the  question  as  to  whether  the 
declaration  contains  a  good  cause  of  action  is 
always  matter  of  law,  and  it  is  for  the  court 
to  determioe  on  demurrer  whether  what  is 
charged  In  the  count  amounts  in  law  to  slan- 
der. 

Affireit  v.  State,  76  Md.  620;  Peterson  v. 
Sentman,  87  Md.  158,  11  Am.  Rep.  534;  Fail 
Veehten  v.  Hopkins,  6  Johns.  211,  4  Am.  Dec. 
889. 

It  is  not  the  nature  of  an  innuendo  to  beget 
an  action. 

Sheely  v.  Biggs,  2  Harr.  &  J.  868.  8  Am. 
Dec.  552;  Arrow  8,  8.  Co.  v.  Bennett,  78  Hun, 
SI;  WiUiams  y.  Stott,  1  Cromp.  &  M.  675;  1 
Chitty,  PI.  14th  Am.  ed.  406. 

McSherry,  /.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  on  the  case  for 
libel.  The  declaration  contains  three  counts. 
A  demurrer  to  the  whole  declaration  was 
filed,  and,  upon  being  ruled  good,  judgment 
was  entered  for  the  defendant,  and  the  plain 
tiff  then  took  this  appeal.  The  defendant  is 
the  owner,  proprietor,  and  publisher  of  a 
newspaper  called  the  "Daily  News."  The 
words  which  are  complained  of,  and  which 
were  published  by  the  defendant,  are  as  fol- 
lows :  "Mr.  davy  lewis,  proxy  for  some  one 
in  the  Sixth  district,  a  member  of  the  Popu- 
list Club  in  this  city,  before  which  he  has 
made  several  talks,  who  would  be  an  anarch- 
ist if  he  thought  it  would  pay.''  Meaninp^s 
are  ascribed  to  these  words  by  the  innuendoes 
employed  in  the  three  counts  of  the  narr. 
The  demurrer,  of  course,  admits  the  publica- 
tion of  the  alleged  defamatory  language  by 
the  defendant,  its  untruthfulness,  and  the 
malice  which  prompted  its  promulgation ; 
but  raises  the  questions^First,  whether  the 
words,  as  explained  by  the  innuendoes,  are 
actionable ;  and  secondly,  whether  the  innu- 
endoes fairlv  express  the  effect  and  meaning 
of  the  published  words. 

Upon  demurrer,  it  is  always  the  province 
of  the  court  to  determine  whether  the  words 
charged  in  the  declaration  amount  in  law  to 
libel  or  slander.  Borsey  v.  Whipps,  8  Gill, 
462 :  Eaines  v.  Campbell,  74  Md.  158 ;  Avirett 
▼.  State,  76  Md.  510.  And  it  is  equally  mat- 
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ter  of  law  as  to  whether  an  Innuendo  is  good ; 
that  is  to  say,  whether  it  ia  fairly  warranted 
by  the  language  declared  on,  when  that  lan- 
guage is  read,  either  by  itself,  or  in  connec- 
tion with  the  inducement  and  colloquium,  if 
there  be  an  inducement  and  colloquium  set 
forth.  Avirett  v.  State,  supra;  Solomon  v. 
Lawson,  8  Q.  B.  828.  But  the  innuendo  can- 
not enlarge,  extend,  or  add  to  the  senae  or 
effect  of  the  words  declared  on,  or  properly 
impute  to  them  a  meaning  which  the  publi- 
cation, either  in  itself  or  taken  in  connection 
with  the  inducement  and  colloquium,  does 
not  warrant  or  fairly  imply.  Now,  what 
words  are  libelous?  "It  is  well  settled  that 
any  publication  which  tends  to  injure  one's 
reputation,  and  expose  him  to  hatred  or  con- 
tempt, if  made  without  lawful  excuse,  is 
libelous."  NegleyY.  Farrow,  60  Md.  175,  45 
Am.  Rep.  716 ;  Snyder  v.  Fulton,  84  Md.  128, 
6  Am.  Rep.  814 ;  Hagan  v.  Hendry,  18  Md. 
191.  Malice  in  an  action  of  this  kind  consists 
in  intentionally  doio?,  without  justifiable 
cause,  that  which  is  injurious  to  another; 
and  everything  injurious  to  the  character  of 
another  is  in  this  action  taken  to  be  false,  un- 
til it  is  show  by  plea  to  be  true.  Therefore, 
every  publication  injurious  to  the  character 
is,  in  law,  false  and  malicious,  until  the  pre- 
sumption of  falsehood  is  met  by  plea  of  the 
truth,  or  the  presumption  of  malice  ia  re- 
moved by  showing  a  justifiable  occasion  or 
motive.  1  Hare  <&  W.  Lead.  Cas.  ed.  1857, 
116,  notes  to  the  case  of  Steele  v.  Bouthwiek,.  9 
Johns.  214. 

The  words  complained  of  charge  that  the 
plaintiff  "would  be  an  anarchist  if  he 
thought  it  would  pay,"  and  the  innuendo 
defining  their  import  in  the  first  count  is: 
"  Meaning  thereby,  and  intending  to  charge, 
that  the  plaintiff  would,  for  a  money  con- 
sideration, be  an  anarchist."  The  second 
count,  after  setting  forth  a  definition  of  the 
word  "anarchist,"  explains  the  meaning  of 
the  alleged  libelous  publication  to  be  that 
the  plaintiff  would,  for  a  money  considera- 
tion, be  an  anarchist,  and  engaee  in  the  un- 
lawful, treasonable,  and  felonious  designs 
and  acts  of  anarchists.  And  the  third  count 
avers  that  the  word  "anarchist"  means  a  per- 
son who,  actuated  by  mere  lust  of  plunder, 
seeks  to  overturn  by  violence  all  constituted 
forms  and  institutions  of  society  and  law  aod 
order,  and  all  right  of  property ;  and  that  the 
words  "  if  he  thought  it  would  pay"  mean 
that  the  plaintiff  would,  if  he  thought  it 
would  inure  to  his  personal  gain,  from  mere 
lustof  pi  under,  endeavor  to  destroy  all  rightof 
property  and  all  law  and  order.  Falsely  pub- 
lishing of  an  individual  that  he  is  au  anarch- 
ist is  libelous.  Cervenyy.  Chicago  Daily  News 
Co.  189  111.  198,  18  L.  R.  A.  864.  The  dec- 
laration alleges  that  an  anarchist  Is  univer- 
sally accepted  by  all  law-abiding  persons  in 
all  countries  as  meaning  an  enemy  and  con- 
spirator against  all  law  and  social  order,  and 
as  one  who  uses  unlawful,  violent,  and  fe- 
lonious means  to  destroy  property  and  human 
life,  and  as  one  who  is  treasonable  to  the 
government  under  which  he  lives  and  em- 
ploys assassination  of  persons  in  authority  as 
means  of  accomplishing  his  unlawful  designs 
against  society.    Obviously,  then,  to  publish 
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of  and  oonoernine  an  indlTldual  that  he  Is 
BQch  an  eneoiv  ox  law,  of  order,  of  society, 
and  of  human  life,  is  frrossly  libelous,  and  is 
far  from  merely  charglnff  him,  as  sugcested 
in  the  argument,  with  beins  only  a  political 
propagandist,  advocating  yisionary  schemes ; 
for  anarchy,  as  defined  in  the  declaration,  and 
as  generally  understood,  is  avowed  hostility 
to  all  governments,  and  open  antagonism  to 
all  political  parties,  every  one  of  which  pro- 
fesses to  support  some  form  of  government, 
and  generally  that  which  its  members  con- 
sider* the  best.  It  cannot  be  doubted  that 
all  law-abiding,  right-thinking  men  reirard 
with  abhorrence  the  individual  who  justifies 
or  approves  of  the  bloody  and  atrocious  means 
to  whidi  anarchists  resort,  the  world  over  in 
furtherance  of  their  reckless  and  revoluntion- 
ary  designs,  against  every  form  of  govern- 
ment ana  against  every  right  of  property.  It 
is  equally  apparent  that  to  accuse  another  of 
being  an  anarchist  in  the  sense  in  which  the 
term  is  generally  accepted  is  to  accuse  him 
of  that  which  will  Inevitably  injure  his  rep- 
utation, and  expose  him  to  obloquy  and  ig- 
nominious reproach.  If  this  be  so,  then  to 
publish  of  another  that  he  **  would  be  an  an- 
archist if  he  thought  it  would  pay"  is  to  im- 
pute to  him  the  possession  of  that  degree  of 
moral  obliquity  and  turpitude  which  would 
mark  him  as  a  fit  person,  if  he  were  person- 
ally benefited  thereby,  to  do  the  violent  and 
felonious  acts  of  which  anarchists  are  known 
or  believed  to  be  guilty.  It  fixes  upon  him 
a  stigma  which  would  cause  all  honest 
and  upright  people  to  shun  him,  because  a 
man  who  would  be  an  anarchist  if  it  would 
pay  him  to  be  one  is  of  necessity  not  only  a 
person  devoid  of  all  moral  restraint,  but  one 
under  the  dominion  of  the  worst  of  human 
passions,  and  ready,  for  self- aggrandizement, 
to  commit  the  most  irrievous  crimes  atrainst 
the  state,  against  soctety,  and  against  the  in- 
dividual. And  it  matters  not  whether  the  al- 
leged motive  that  influences  him  be  an  expec- 


tation of  pay  in  actual  money,  or  the  hope 
of  personal  gain,  inspired  by  the  mere  lust 
of  plunder;  for  in  either  event  the  obvious 
meaning  of  the  charge  is  that  for  gain,  how- 
ever acquired,  he  would  be  willing  to  become 
an  obdurate  criminal,  an  enemy  oi  mankind, 
and  a  conspirator  against  the  government 
under  which  he  lives.  Surely,  such  a  person 
would  merit  universal  execration;  and  to 
charge  that  an  individual  would  be  thus 
guilty  for  gain  would  undeniably  subject 
him  to  contempt  and  hatred,  and  would  there- 
fore be  actionable  in  itself. 

It  only  remains  to  inquire  whether  the  in- 
nuendoes do  more  than  point  out  or  define  the 
meanini;  of  the  libelous  words;  and  about 
this  there  can  be  no  possible  difllculty.  They 
neither  enlarge  them,  nor  give  to  them  a  sig- 
nificance at  variance  with  their  natural  and 
ordinary  meaning.  The  plaintiff  is  named 
in  the  article.  He  is  named,  too,  in  such  a 
manner  as  necessarily  to  expose  him  to  ridi- 
cule, for  the  initial  letters  of  both  his  Chris- 
tian and  surname  are  printed  in  small  type, 
with  an  obvious  view  of  belittling  him  in 
the  public  estimation.  The  innuendoes  fur- 
ther set  forth  the  meaning  of  the  words  **  an- 
archist" and  ''pay ;"  and  &ey  ascribe  to  them 
their  usual  and  generally  accepted  import, 
defining  them  in  a  paraphrastic  way,  and 
pointing  out  that  they  were  intended  to  apply 
to  the  plaintiff.  This  is  strictly  within  the 
office  of  an  innuendo. 

For  the  reasons  we  have  given,  we  consider 
the  declaration  sufficient  in  law.  We  do  not 
deem  it  necessary  to  examine  and  review  the 
various  cases  cited  by  the  appellee's  counsel 
in  the  exceptionally  able  arguments  made  by 
them  at  the  bar,  because  the  law  respecting 
libel  is  too  well  settled  in  Maryland  to  be 
shaken  by  decisions  elsewhere,  even  if,  upon 
a  strict  analysis,  those  decisions  were  shown 
to  be  in  conflict  with  our  own. 

Judgment  ret)er9ed,  with  costs  above  and  be- 
low, and  new  trial  awarded. 
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The  parte  of  a  book  which  are  obseene* 
indecent*  and  Impure*  wben  the  whole 
book  is  not  so,  must  be  described  or  referred  to 
In  an  indictment  so  specifically  tbat  they  can  be 
identified  by  the  evidence.  If  they  are  not  set  out 

:  aocordiDg  to  their  tenor  because  unfit  to  appear 
on  the  record. 

(Jane  24,1808.) 

EXCEPTIONS  hv  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
Pads  during  a  trial  of  an  indictment  against 


Non.— Asto  the  unlawfulness  or  obscene  and  In- 
tecent  publications,  see  fiote  to  Be  Worthlngton 
Oo.(N.T.)2*I..  B.Alia 
WLR.A. 


him  for  sellins  obscene  books,  which  resulted 
in  his  conviction.    Suttained, 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  Henry  Hutchinson  for  defend- 
ant. 

Mr.  Frederick  E.  Hnrd*  for  plaintiff: 

An  obscene  publication  need  not  be  spread 
at  length  upon  the  records  by  a  recital  thereof 
in  full  in  the  indictment. 

Cam,  V.  Eolme8,n  Mass.  886;  Qm.  y.  Wright, 
189  Mass.  882;  Com.  v.  Tarbox,  1  Cush.  66. 

It  is  the  law  of  England  that  in  an  indict- 
ment at  common  law  for  publishing  an  ob- 
scene book,  it  is  not  sufficient  to  describe  the 
book  by  its  title  only,  but  the  words  thereof 
alleged  to  be  obscene  must  be  set  out,  and  if 
they  are  omitted  the  defect  will  not  be  cured 
by  a  verdict  of  guilty,  and  the  indictment  will 
be  bad. 

Bradlavgh  v.  Qt^m,  L.  R.  8  Q.  B.  Div.  607. 

On  an  indictment  at  common  law  for  ex- 
hibiting an  obscene  picture  Tilghman,  OK  «/., 
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'ji  Gem,  T.  Sharplm,  2  Serg.  &  R  108,  7  Am. 
Dec.  682,  said,  with  reference  to  the  objection, 
ttiat  the  indictment  did  not  sufficiently  de- 
icribe  the  offense.  "I  am  for  pavinff  some  re- 
spect to  the  chastity  of  our  records.  These  are 
circumstances  which  may  be  well  omitted." 

Field,  Oh.  «/.,  delivered  the  opinion  of 
the  court : 

This  is  an  indictment  under  Stat.  1890, 
chap.  70.  The  defendant  is  charged  with 
"knowingly,  unlawfully,  feloniously,  wick- 
edly, and  scandalously"  selling  ^'to  one  Jef- 
ferson H.  Parker  a  certain  book,  then  and 
there  called  'The  Decameron  of  Boccaccio,' 
and  which  said  book,  upon  the  title-page 
thereof,  was  then  and  there  of  the  tenor  fol- 
lowing, that  is  to  say :  'The  Decameron ;  or 
Ten  Days'  Entertainment  of  Boccaccio.  A 
Revised  Translation  by  W.  E.  Kelly,  with 
Portrait  and  Ten  Illustrations,  Drawn  and 
Engraved  by  Leopold  Flameng.  Published 
for  the  Trade,  '—and  which  said  book,  then 
and  there  contained,  among  other  things, 
certain  obscene,  indecent,  and  impure  lan- 
guage, and  manifestly  tending  to  the  corrup- 
tion of  the  morals  of  youth,  which  said  book 
is  so  lewd,  obscene,  indecent,  and  impure 
that  the  same  would  be  offensive  to  the  court 
here,  and  improper  to  be  placed  upon  the 
records  thereof,  wherefore  said  jurors  do  not 
set  forth  the  same  in  this  indictment, "  etc. 
The  defendant  moved  to  quash  the  indict- 
ment for  this  among  other  reasons,  that  **  the 
indictment  sets  forth,  in  no  legal  and  suffi- 
cient terms,  wherein  said  book  is  amenable 
to  the  penalties  denounced  by  the  statute; 
BO  specification  of  any  offending  passage  is 
exhibited."  This  motion  was  overruled, 
and  the  defendant  excepted. 

The  exceptions  also  recite  as  follows: 
''The  government  introduced  in  evidence  the 
book  described  in  the  indictment,  and  caused 
to  be  read  the  following  passages  from  the 
said  book:  Novel  1,  third  day;  novel  2, 
fourth  day ;  novel  4,  fifth  day ;  novel  7,  sixth 
day ;  novel  8,  eighth  day ;  novel  9,  ninth 
day.  No  evidence  of  the  character  of  the 
book  was  adduced  by  the  commonwealth 
other  than  the  book  itself. "  The  book  intro- 
duced in  evidence  is  a  volume  of  710  printed 
pages,  most  of  which  are  in  the  English  lan- 
guage, but  a  few  pages  are  in  the  original 
Italian  language,  with  a  translation  of  these 
into  the  French  language  appended.  There 
is  a  short  preface,  and  at  the  end  of  some  of 
the  novels  are  short  historical  notes  by  the 
translator,  and  each  day's  entertainment  is 
preceded  by  an  i  ntroduction.  The  Decameron 
of  Boccaccio  is  a  book  well  known  to  stu- 
dents of  literature,  and  contains  ten  novels  or 
stories,  for  each  of  ten  davs'  entertainment. 
Of  these  100  novels  six  only  were  introduced 
in  evidence  by  the  commonwealth.  We  can- 
not know  what  parts  of  the  book  the  grand 
jury  found  to  be  obscene,  indecent,  and  im- 
pure, and  we  know  of  no  way  whereby  from 
uie  indictment  the  defendant  could  know  be- 
fore the  trial  wbat  parts  of  the  book  would 
be  put  in  evidence  by  the  commonwealth. 
The  first  precedent,  so  far  as  we  know,  for 
an  indictment  in  this  form,  is  the  second 
count  in  the  indictment  in  0am.  v.  ffdmei, 
29L.R.A. 


17  Mass.  885.  In  that  case  the  court  says : 
''The  second  and  fifth  counts  in  this  indict- 
ment are  certainly  good ;  for  it  can  never  be 
required  that  an  obscene  book  and  picture 
should  be  displayed  upon  the  records  of  the 
court,  which  must  be  done  if  the  description 
in  these  counts  is  insufficient.  This  would 
be  to  require  that  the  public  itself  should 
give  permanency  and  notoriety  to  indecency 
in  order  to  punish  it."  This  decision  has 
been  followed  bv  many  of  the  courts  in  this 
country.  See  Jhople  v.  Oirardin,  1  Mich. 
90 ;  ^ate  v.  PenningUm,  5  Lea,  506 :  McNair 
V.  P^onU,  89  111.  441 ;  Fuller  v.  PeopU,  92 
111.  182;  ^aU  v.  Br<wn,  27  Vt.  619;  St^Ue 
V.  Oriffin,  48  Tex.  588;  State  v.  Smith,  17  R. 
I.  871 ;  United  States  v.  Bennett,  16  Blatchf. 
888,  Fed.  Cas.  No.  14,571.  No  authorities 
are  cited  in  Oom.  v.  Holmes,  and  the  opinion 
in  Oom.  V.  Wright,  1  Cush.  46,  shows  that 
the  decision  in  Oom.  v.  Holmes  must  be  re- 
garded as  an  exception  to  the  general  rule  of 
pleading  relating  to  libelous  publications. 
Cam.  V.  Tarbax,  1  Cush.  66,  decides  that  in 
an  indictment  for  publishing  an  obscene 
paper,  if  the  indictment  purports  to  set  out 
the  alleged  publication,  it  must  do  it  in  the 
very  words  of  the  paper,  and  the  court  says 
that  ''the  excepted  cases  occur  whenever  a 
publication  of  this  character  is  so  obscene  as 
to  render  it  improper  that  it  should  appear 
on  the  record ;  and  then  the  statement  oi  the 
contents  may  be  omitted  altogether,  and  a 
description  thereof  substituted ;  but,  in  this 
case,  a  reason  for  the  omission  must  appear 
in  the  indictment  by  proper  averments. "  See 
0am.  V.  D^ardin,  126  Mass.  46,  80  Am.  Rep. 
652.  0(m.  V.  Wright,  189  Mass.  882,  where 
the  Indictment  was  quashed,  decides  that  the 
indictment  "must  at  least  by  some  general 
description  identifv  the  paper"  which  is  al- 
leged to  contain  obscene  matter,  and  which 
the  defendant  is  charged  with  publishing. 
This  question  of  the  mode  of  pleading  in 
cases  of  this  kind  was  considered  in  England 
by  the  court  of  appeals,  in  Bradlaugh  v. 
Queen,  L.  R.  8  O.  B.  Div.  607,  and  it  was 
unanimously  decided  that  the  words  alleged 
to  be  obscene  must  be  set  out  according  to 
their  tenor.  The  two  principal  Massachu- 
setts cases  were  considered,  and  the  decision 
in  0am.  v.  Holmes  was  not  approved.  Id. 
620,  688,  641.  But  the  weicrht  of  authority 
in  this  country  is  in  favor  of  the  decision  in 
Oom.  V.  Holmes,  and  the  principle  of  that 
decision  has  been  several  times  recognized 
by  this  court  as  correct,  and  we  thins  that 
it  must  be  regarded  as  an  established  rule 
of  law  in  this  commonwealth.  It  remains  to 
be  considered  whether  the  present  indict- 
ment contains  a  reasonably  specific  descrip- 
tion of  the  obscene,  indecent,  and  impure 
language  which  it  is  alleged  that  the  book, 
among  other  things,  contains.  The  Decam- 
eron of  Boccaccio  was  probably  not  written 
for  the  purpose  of  corrupting  the  morals  of 
youth.  It  was  written  long  before  the  in- 
vention of  printing,  when  the  number  of 
persons  who  could  read  were  few,  and  it  is 
supposed  to  represent  the  taste  of  many  cul- 
tivated people  of  the  world  in  Italy  at  the 
time.  It  was  read  for  the  entertainment  of 
men  and  women.    Parts  of  it  are  coarse,  and 
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iooordlng  to  the  standards  of  modem  times, 
•re  obscene,  indecent,  and  impure,  and  other 
parts  of  it  are  decent  and  pure  enough  to  be 
read  bj  the  present  generation.  Because  it 
is  not  a  book  which  la  wholly  obscene,  in- 
decent, and  impure,  the  book  is  described  in 
the  indictment  as  containing,  "  among  other 
thiDgs,  certain  obscene,  indecent,  and  im- 
pure language."  If  books  of  this  character 
are  to  be  regarded  as  within  the  provisions 
of  Statute  1890,  chapter  70,  upon  which  we 
express  no  opinion,  we  think  it  reasonable 
that  the  parts  of  the  book  which  the  grand 
jary  find  to  be  obscene,  indecent,  and  impure 
should  be  described  or  referred  to  in  the  in- 
dictment so  specifically  that  they  can  be 
identified  by  the  evidence,  unless  they  are 
set  oat  according  to  their  tenor.  In  the  pre- 
sent indictment  it  cannot  be  known  that  the 
defendant  has  not  been  indicted  upon  evi- 
dence relating  to  certain  parts  of  the  book, 
and  convicted  upon  evidence  relating  to  cer- 
tain other  parts.  A  picture  or  print  has  no 
tenor,  and  must  of  necessity  be  set  out  by 
description,  but  printed  words  always  can 
be  set  out  according  to  their  tenor.  If  this  is 
not  done  because  it  is  alleged  that  the  lan- 
guage is  too  indecent  to  m  placed  on  the 
records  of  the  court,  we  tblnk  that,  in  the 
absence  of  any  statute  regulating  the  pro- 
cedure, the  law  requires  that  the  language 
complained  of  should  be  identified  by  such 
a  description  or  reference  that  it  may  be 
know  that  the  indictment  was  founded  upon 
the  language  which  is  put  in  evidence  and 
relied  upon  at  the  trial.    If  the  obscene  lan- 


guage complained  of  is  found  only  in  some 
passages  in  a  book,  the  rest  of  which  is  free 
from  obscenity,  the  book  as  a  whole  ^ould 
not  be  presented,  but  only  the  book  as  con- 
taining these  obscene  passages.  The  records 
of  the  court  of  common  pleas  or  of  the  su- 
preme judicial  court  for  the  county  of  Wor- 
cester contained  no  copy  of  the  book  entitled 
"  Memoirs  of  a  Woman  of  Pleasure,  **  referred 
to  in  the  indictment  in  Com,  v.  Holmes,  but 
apparently  the  whole  book  was  presented, 
and  the  indictment  was  at  common  taw.  The 
statutes  on  the  subject  were  first  enacted  here 
in  Rev.  Stat.,  chap.  180,  §  10.  It  may  be 
suggested  that  on  a  motion  to  quash  the  in* 
dictment  the  court  cannot  take  judicial  no- 
tice of  the  contents  of  the  book  referred  to 
in  the  indictment.  But  it  appears  by  the 
indictment  that  the  book  referr^  to  contains 
other  things  than  the  obscene  language  com- 
plained of,  and  no  attempt  has  been  made  in 
the  indictment  to  distinguish  between  these 
other  thin  firs  and  the  obscene  language,  and 
no  excuse  lias  been  given  in  the  indictment 
for  not  designating  Uie  part  of  the  book  com- 
plained of,  and  the  evidence  shows  that  the 
indictment  might  easily  have  described  or 
referred  to  the  novels  put  in  evidence  so  that 
the  defendant  could  have  known  to  what  he 
was  called  upon  to  answer  at  the  trial.  We 
are  of  opinion  that  the  indictment  is  not  rea- 
sonably specific,  and  that  it  should  have  been 
quashed.  The  exceptions  taken  at  the  trial 
need  not  be  considered. 
Exeeptiaru  mutained. 
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Fraud  of   promoters   in  procuring^  a 
subscription  to  stock  of  a  corporation 

before  its  orsaniaitlOD  Is  not  a  defense  against 
an  assessment  on  the  stock  by  the  corporation 
after  the  subscriber  has  carried  out  his  oontraot 
and  united  with  others  in  forminer  the  corpora- 
tion, but  his  remedy  is  restricted  to  an  action 
against  the  wrongdoer. 

(July2,180SJ 

ERROR  to  the  Circuit  Court  for  Clinton 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  pay- 
ment of  an  assessment  upon  a  stock  subscrip- 
tion.   Jfflrmed, 

The  facts  are  stated  in  the  opinion. 

Meun.  Fcidewa  *  Walbridi^,  for  plain- 
tiff in  error: 

The  plidntiif  cannot  accept  the  advantages 
lod  refuse  to  assume  the  obligations. 

BtuehT.  WiUox,  82  Mich.  816. 

VasE.—Aa  to  effect  of  promoter's  fraud  upon 
ricfat  of  corporation  against  subscriber,  see  note  to 
Tale  Gas  Stove  OOb  v.  Wiiooz  (Oonn.)  85  L.  B.  A. 

UK). 
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A  subscriber,  on  discovering  the  fraud,  may 
rescind  by  notification  to  the  corporate  au- 
thorities, or  he  may  wait  until  sued  upon 
the  subscription  and  then  set  up  the  fraud  as 
a  defense  to  the  action  at  law. 

2  Cook,  Stock  &  Stockholders,  g  152. 

In  all  cases  where  the  subscription  is  taken 
by  a  promoter  or  unauthorized  agent,  it  can- 
not retain  the  subscription  and  repudiate  the 
representations.  It  must  assume  both  or  nei- 
ther. 

Crvmp  V.  United  States  Min.  Co.l  QnXL 
858,  56  Am.  Dec.  116;  Battelle  t.  N&rthmstem 
Cement  A  Concrete  Pate.  Co.  87  Minn.  89; 
2  Cook,  Stock  &  Stockholders,  §  707;  Wilson 
V.  Kings  County  Elev.  A  Co.  114  N.  Y.  487; 
Stanton  v.  Ifew  York  A  E,  B.  Co.  69  Conn. 
272;  Davis  v.  Montgomery  Furnace  A  CTiemi- 
cal  Co,  (Ala.)  8  So.  Rep.  496;  Whitney  v.  Wy- 
man,  101  U.  S.  892/25  L.  ed.  1050;  Bammery. 
American  Spiral  Spring  Butt  A  Hinge  Mfg.  Co. 
81  K.  Y.  468;  BeichtDald  t.  Commercial  Hotel 
Co.  106  III.  489. 

The  rule  that  fraud  vitiates  all  contracts  at 
tSe  option  of  the  person  defrauded,  applies 
as  well  to  stock  subscriptions  in  a  corporation 
as  to  other  contracts. 

Vreeland  v.  New  Jersey  Stone  Co.  29  N.  J. 
Eq.  188;  Dvffield  v.  B.  T.  Bamum  Wire  A 
Iron  Works,  64  Mich.  294;  Low  v.  Connecticut 
AP.B.B.  Co.  45  K.  H.  870,  affirmed  46  K. 
H.  284;  HdU  T.  VmnaiUAM.  R.Co.  28yt.  401; 
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Virginia    Land  Go.  ▼.  Eaupt,  00  Va.  688; 

French  v.  Ryan  (Mich.)  62  N.  W.  Rep.  1016. 

Mewrs.  Spauldin^*  Norton  *  Weimer» 

for  defendant  in  error: 

The  defendant  Is  chargeable  in  law  with 
knowledge  that  this  sdiciting  committee 
could  not  bind  a  company  not  yet  in  existence 
by  any  representations  they  might  make. 

MilUr  y.  WHd  Gat  Gravel  Rood  Go,  67  Ind. 
241. 

The  company  could  not  have  agents,  as  it 
Was  not  yet  in  existence. 

BattdU  ▼.  Northtoestem  Gement  d  Goncrete 
Pave,  Co.  87  Minn.  89;  New  York  df  N.  H.  B. 
Co.  V.  Ketehum,  27  Conn.  180;  Rockfard,  R.  L 
d8l.L,  R.  Go.  y.  Sage,  66  111.  820,  16  Am. 
Rep.  687. 

The  company  never  knew  the  committee 
except  as  subscribers,  afterwards,  to  the  capi- 
tal stock.  Their  representations  to  the  ae- 
fendant  were  those  of  strangers  or  outsiders, 
were  immaterial,  and  could  not  bind  the  com- 
pany. 

Morawetz,  Priv.  Corp,  807;  1  Cook,  Stock 
&  Stockholders  &Corp.  Law,  141;  MiUer  t. 
Wild  Gat  Gravel  Road  Go.  supra. 

To  work  a  ratification,  the  alleged  verbal 
representations  must  have  been  made  by  an 
actual  agent,  or  one  whose  action  is  ratified 
with  knowlege  of  what  he  has  done. 

McQraiD  y.  Qermania  F.  Im.  Go.  64  Mich. 
149. 

The  only  remedy  is  by  an  action  at  law 
against  the  person  who  induced  the  taking  of 
the  shares. 

Durantt/u  Case,  26  Beay.  270. 

Any  representations  made  by  the  committee 
were  personal  and  not  binding  on  the  com- 
pany afterwards  organized. 

darmodp  y.  Potoers,  60  Mich.  26;  Roekford, 
R.  I.  d  St.  L.  R.  Go.  V.  Sage,  66  HI.  828,  16 
Am.  Rep.  687;  1  Cook,  Stock  &  Stockholders 
&  Corp.  Law.  §  141. 

Neither  those  signing  the  articles  of  associa- 
tion, nor  any  one  representing  them  as  agents, 
could  determine  what  the  company  would  or 
should  do  after  its  organization. 

Fox  y.  Allensvills,  G.  S.  d  V.  Tump.  Go.  46 
Ind.  31;  Bish  y.  Bradford,  17  Ind.  498;  2 
Beach,  Priy.  Corp.  862,  and  cases  cited. 

The  defense  comes  too  late. 

1  Cook.  Stock  &  Stockholders  &  Corp. 
Law,  §  161;  Morawetz,  Priy.  Corp.  810,  and 
note. 

Hooker*  J.,  deliyered  the  opinion  of  the 
court: 

The  plaintiff  recovered  a  judgment  against 
the  defendant  upon  an  assessment  on  the 
capital  stock  of  the  corporation  to  which  the 
defendant  was  a  subscriber.  Upon  the  trial 
the  plaintiff's  counsel  objected  to  evidence 
in  support  of  the  notice  accompanying  the 
plea,  which  objection  was  sustained,  and 
the  case  turns  upon  the  sufficiency  mt 
the  facts  stated  in  the  notice  as  a  defense. 
These  facts  are  substantially  as  follows: 
Prior  to  January  1,  1893,  R.  M.  Steel,  of 
St.  Johns,  and  others,  had  been  carrying  on 
a  manufacturing  business  in  that  city,  under 
the  name  of  the  St.  Johns  Manufacturing 
Company.  Some  time  before  the  date  men- 
tion^, a  proposition  had  been  made  by  Steel 
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to  a  number  of  the  citizens  of  St.  Johns  to 
incorporate  said  business  with  a  canital  of 
$800,000,  of  which  $200,000  was  to'be  pre- 
ferred stock,  and  $100,000  common  stiick; 
and  some  time  in  1891  the  defendant  sub- 
scribed for  fifty  shares  of  common  stock  by 
signing  an  agreement  of  which  the  followinif 
is  a  copy,  viz. :  ''Whereas,  the  St.  Johns 
Manufacturing  Company  is  to  be  incorpo- 
rated as  a  stock  company,  with  a  capital  stock 
of  $800,000,  we  do  each  of  us  severally  sub- 
scribe and  agree  to  pay  for  the  numbor  of 
shares  of  said  stock  set  opposite  our  respec- 
tive names,  the  par  value  of  said  shares  to 
be  $10  each.  Tne  stock  hereby  subscribed 
to  be  paid  in  twenty  equal  monthly  install- 
ments, commencing  October  20,  1891,  with 
seven  per  cent  interest  on  unpaid  portions 
after  January  1,  1892,  or  all  or  anj  part  in 
excess  thereof  may  be  paid  at  any  time  at  the 
option  of  the  subscriber. "  Prior  to  said  sub- 
Bcription,  the  defendant  had  n#  knowledge 
of  the  extent  or  profits  of  said  business  car- 
ried on  by  Steel  and  others.  Prior  to  the 
time  that  the  defendant  subscribed  as  afore- 
said, a  meeting  was  held  at  St.  Johns,  which 
was  attended  by  Steel  and  a  great  number  of 
citizens  of  the  place,  for  the  purpose  of  con- 
sidering the  advisability  of  forming  a  cor- 
poration to  carry  on  said  business,  and  & 
committee  was  appointed  by  said  meeting 
for  the  purpose  of  soliciting  subscriptions 
for  stock  in  the  proposed  corporation.  Said 
committee  consisted  of  citizens  of  St.  Johns, 
who  proposed  to  and  did  subscribe  for  part 
of  the  stock  of  said  company.  Said  com- 
mittee, "in  order  to  induce"  defendant  to 
subscribe  for  stock,  represented  to  him  that 
the  said  business  had  for  a  series  of  years 
been  a  very  prosperous  and  money- making 
one,  and  that  during  the  period  it  had  manu- 
factured tables  it  had  never  paid  less  than  10 
per  cent  a  year  on  capital  invested  of  $300,- 
000,  and  had  paid  as  high  as  17  or  18  per 
cent  a  year  on  said  amount  of  capital.  Said 
committee  further  represented  to  the  defend- 
ant that  the  business  was  to  be  capitalized 
in  the  sum  of  $800,000,  of  which  $200,000 
was  to  be  preferred  stock,  and  $100,000  com- 
mon stock ;  that  the  former  was  to  be  paid  an 
annual  dividend  of  6  per  cent  from  the  earn- 
ings of  the  company,  and  the  common  stock 
was  to  be  paid  the  balance  of  the  profits, 
which  would  be  at  least  14  to  20  per  cent 
per  year.  The  machinery  was  to  be  invoiced 
and  appraised  at  its  cost  value  by  disin- 
terested persons,  and  turned  in  as  part  of  the 
capital,  and  the  common  stock  was  to  have 
*'such  representation  on  the  board  of  di- 
rectors, so  that  they  could  protect  their  in- 
terests." It  was  further  stated  that  the  prac- 
tice of  the  former  company  of  issuing  to  its 
workmen  and  others  coupons  payable  at  the 
St.  Johns  Mercantile  Company  (an  institu- 
tion in  which  said  Steel  had  a  large  interest) 
should  be  discontinued,  and  that  such  cou- 
pons should  thereafter  be  made  payable  at 
all  the  stores  in  St.  Johns.  The  notice 
alleges,  further,  that  the  defendant  ''relied 
upon"  each  of  such  representations,  and  was 
thereby  induced  to  subscribe  for  such  stock. 
The  notice  states  that  preferred  stock  to  the 
amount  of  $199,000  is  owned  by  Steel ;  that 
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the  new  company  has  continued  to  issue 
coupons  payable  as  before,  and  not  at  the 
stores  of  St.  Johns  generally;  that  Steel's 
stock  was  paid  for  by  him  by  turnine  over 
to  the  new  company  the  plant,  machinery, 
stock,  and  material  connected  with  the  busi- 
ness before  the  incorporation  of  plaintiff ;  and 
that  such  property  was  not  invoiced  and  ap- 
praised by  disinterested  persons,  but  was 
turned  in  at  more  than  its  cost  value ;  and 
that  each  representation  made  by  said  com- 
mittee to  the  defendant,  and  by  which  he 
was  induced  to  subscribe  for  said  stock,  was 
untrue ;  and  that  he  had  no  knowledge  of  its 
falsity,  either  at  the  time  he  subscriSed  or  at 
the  time  of  hispayment  of  $100  upon  said 
subscription,  l^e  notice  asserts  further  that 
the  by-laws  adopted  by  said  corporation  are 
antagonistic  to  the  right  of  the  holders  of 
the  common  stock,  and  unjustly  prefer  the 
holders  of  the  preferred  stock,  to  an  extent 
that  renders  the  common  stock  worthless,  and 
that  such  by-laws  were  adopted  by  the  votes 
of  the  holders  of  the  preferred  stock,  to  the 
detriment  of  the  holders  of  the  common  stock, 
and  against  the  protest  of  some  of  the  latter ; 
that  the  majority  of  the  directors  have  been 
Belected  by  the  holders  of  the  preferred  stock, 
and  the  board  has  ignored  the  interests  ojf 
the  holders  of  the  common  stock.  It  is  fur- 
ther alleged  that  the  plant  has  been  used  for 
many  other  purposes  than  those  represented 
to  be  contemplated,  and  for  some  unauthor- 
ized purposes.  The  foregoing  comprises  the 
essential  allegations  of  the  defendant's  no- 
tice, and,  if  it  states  a  sufQcient  defense, 
the  judgment  must  be  reversed ;  but,  if  it 
does  not,  it  was  proper  to  sustain  the  objec- 
tion made  by  the  plaintiff's  counsel,  and  the 
judgment  shoula  be  affirmed.  Spieer  v. 
J%mler,  45  Mich.  080. 

Counsel  for  the  defendant  say  that  the 
plaintiff  company  is  bound  bv  the  representa- 
tions of  the  citizens'  committee  which  pro- 
cured the  defendant's  subscription  by  mis- 
statements, the  benefit  of  which  it  cannot 
receive  and  retain  without  assuming  respon- 
sibility for  the  representations.  This  is  an 
attempted  application  of  the  rule  that,  by 
accepting  the  benefits  of  a  contract  made 
by  an  agent,  the  principal  is  bound  by  the 
undertakings  and  promises  of  the  agent.  A 
number  of  cases  are  cited  to  sustain  this  con- 
tention, which,  manifestly,  must  rest  upon 
the  proposition  that  the  citizens'  committee 
was  an  agent  of  the  company  which  its  efforts 
created.  Among  the  cases  ctied  are  many 
which  support  the  general  rule  above  stated, 
viz.,  that  a  principal  must  assume  the  obliga- 
tions, if  he  wishes  the  benefits,  of  an  unau- 
thorized contract  made  by  an  agent.  As 
stated  by  Palev:  "Ckintracts  made  for  the 
benefit  of  another,  but  without  his  privity 
or  direction,  may  be  rejected  or  affirmed  at 
his  election.  But,  by  making  the  election 
to  affirm  it,  he  adopts  the  agency  altogether, 
as  well  that  which  is  detrimental  as  that 
which  is  for  his  benefit.  And,  in  seeking  to 
enforce  contracts  entered  into  by  agents,  the 
principal  is  subject  to  have  them  impeached 
by  any  conduct  of  his  agent  which  would 
have  had  that  effect  if  proceeding  from  him- 
•elf.  Every  species  of  fraud,  mfsrepresenta- 
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tion,  or  concealment,  therefore,  in  the  agent, 
affects  the  principal's  right  to  recover." 
Paley,  Agency,  324;  Hitchcock  v.  Griffin  <i 
8.  Co,  99  Mich.  451.    This  doctrine  was  ap- 

Slied  in  the  case  of  Crump  v.  United  States 
iin,  Co.,  7  0ratt.  852,  56  Am.  Dec.  116,  but 
in  that  case  there  was  no  question  of  the  exis- 
tence of  the  relation  of  principal  and  agent, 
and  contract  relations  between  the  parties. 
Crump  was  a  purchaser  of  stock  from  the 
pre-existing  corporation,  through  its  rep- 
resentative, authorized  by  the  corporation  to 
sell  the  stock.  Most  of  the  cases  cited  by 
counsel  relate  to  contracts  made  with,  or  serv- 
ices performed  by,  promoters,  previous  to  the 
organization  of  the  corporation,  upon  a& 
understanding  with  the  prospective  stock- 
holders or  some  of  them.  It  is  uniformly 
held  that  such  arraneements  may  be  ratified 
by  the  corporation  alter  organization.  WU* 
9on  V.  King'i  County  EUt,  B.  Co,  114  N.  Y. 
488 ;  Bommer  v.  American  Spiral  Spring  Butt 
Hinge  mg,  Co.  81  N.  Y.  468;  Bockford, 
B.  1  dbSt.  X.  B,  Co.  V.  Sage,  65  111.  828, 
16  Am.  Rep.  587 ;  Low  v.  Connecticut  &  P, 
B.B,  Co.46  N.  H.  870;  Stantonv.  New  York 
dB  B  Co.  59  Conn.  272 ; Beichwald v.  Com- 
mercial Hotel  Co.  106  111.  489 ;  Whitney  t. 
Wyman,  101  U.  S.  892,  25  L.  ed.  1050;  Bat- 
tern  V.  NoTthweetem  Cement  d  Concrete  Paw, 
Co.  87  Minn.  89;  New  York  A  N.  H.  B.  Co. 
V.  Rttchvm,  27  Conn.  170.  But  in  the  case 
of  Boekfard,  B  I.  d  St.  L.  B.ZCo.  v.  Saae, 
iupra,  while  admitting  the  doctrine  of  ratifi- 
cation, the  court  says  that,  **  in  the  absence 
of  an  express  promise,  no  promise  to  pay 
will  be  implied  from  the  fact  that  the  com- 
pany, when  organized,  accepts  and  receives 
the  benefit  of  the  same ;"  ana  *'a  right  of  re- 
covery against  a  corporation  for  anything 
done  before  it  has  a  proper  existence  does 
not  appear  to  rest  upon  any  satisfactory  legal 
principle.  It  is  soon  enough  for  such  cor- 
porate bodies  to  enter  into  contracts  incum- 
bering their  property  when  they  are  duly 
organized  according  to  their  charters,  and 
have  their  chosen  and  impartial  directors  to 
conduct  their  business.  **  In  BcUtelle  v.  North- 
western  Cement  d  Concrete  Pace.  Co.,  supra, 
the  court  recognizes  this  doctrine,  saying 
that,  *' while  a  corporation  is  not  bound  by 
engagements  made  on  its  behalf  by  its  pro- 
moters before  it  is  organized,  it  may  after 
organization  adopt  them."  In  New  York  d 
N.  H.  B.  Go.  V.  Ketchum  the  supreme  court 
of  Connecticut  reaches  the  same  conclusion. 
Hie  same  is  unqualifiedly  held  in  Indiana. 
See  /^  V.  AUensviOe,  O.  8.  d  V.  Tump. 
Co.  46  Ind.  86;  MiUer  ▼.  Wild  Cat  Gravel 
Boad  Co.  57  Ind.  244. 

In  the  present  case  the  defendant  united 
with  others  to  form  a  corporation,  a  pre- 
liminary subscription  being  obtained  by  a 
citizens  committee,  chosen  at  a  public  meet- 
ing, all  of  the  members  of  which  became 
subscribers.  The  subscription  was  followed 
by  the  adoption  and  signing  of  articles  of 
association.  The  corporation  thereby  became 
an  entity,  and  those  who  subscribed  the  arti- 
cles became  stockholders.  The  proposition 
that  such  stockholder  could  charge  the  as- 
sociation with  fraud  because  he  was  misled 
by  the  fraud  of  interested  persons  is  sugges- 
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live  of  troublesome  results.  If  this  can  be 
done,  and  the  stockholders  thereby  escape 
payment  for  his  stock,  other  stockholders, 
innocent  of  the  fraud,  would  find  their  re- 
sponsibilities  proportionately  increased,  and 
the  burdens  of  the  concern  would  be  shifted 
upon  those  members  who  were  unable  to 
show  that  they  became  such  through  the  fraud 
of  others.  There  would  be  little  stability 
to  corporations,  and  little  safety  to  stock- 
holders, if  this  doctrine  should  be  sustained. 
In  this  case  t^ere  not  only  was  not  a  corpo- 
ration in  existence  to  be  a  principal,  but  the 
facts  set  up  in  the  notice  do  not  show  that 
there  was  an  agent  of  a  corporation.  The 
promoters  were  persons  who  represented  the 
meeting,  or  possibly  themselves,  or  some  pro- 
spective stockholder,  who,  for  purposes  of 
his  own,  desired  to  see  the  corporation  organ- 
ized.   They  cannot  be  said  to  be  agents  of 


the  corporation  in  any  sense.  These  sub- 
scribers contracted  wiUi  each  other  to  form 
a  corporation,  which  they  did.  If  one  waa 
guilty  of  fraud  upon  the  others  in  procur- 
ing his  subscription,  a  remedy  should  exist 
against  such  person.  Doubtless,  a  subscriber 
who  is  induced  by  fraud  to  agree  to  Join  in 
the  organization  of  a  corporation  might 
refuse  to  do  so  on  discovering  fraud ;  but, 
by  carrying  out  his  agreement  and  uniting 
with  ouers,  he  has  assumed  new  relations 
with  them  and  the  public,  after  which  his 
remedy  is  restricted  to  action  against  the 
wrongdoers.  See  4  Am.  &  £ng.  iSncyclop. 
Law,  p.  201,  and  naUt;  OarmcSy  ▼.  fkneen, 
60  Mich.  26. 

We  think  the  judgment  thould  be  qfflmud. 

Ordered  accordingly. 

The  other  Justices  concur. 
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Baymon  0.  REYES  et  al.,  Appts,, 

V, 

George  0.  MIDDLETON  et  oL 
( FUl ) 

M*  A  deed  or  eiUwr  Ingtrmnent  purport' 
hkg  to  eoBTe^  lajid  that  shows  upon  Its  faoe 
that  the  grantors  therein  were  out  of  possession 
of  the  land  granted  at  the  time  of  its  execution, 
and  that  such  land  at  the  time  was  adversely  held 
by  another,  is  void  upon  Its  face,  as  to  such  ad- 
vene occupant,  and,  as  to  him.  does  not  create 
such  a  cloud  upon  his  title  as  will  authorise  the 
interposition  of  a  court  of  equity  on  his  behalf 
for  its  removaL 

8.  It  Is  weU  settled  that  a  eonrt  of 
equity"  will  never  lend  Its  aid»  by  injunc- 
tion, to  restrain  the  libeling  or  slandering  of  title 
to  property,  where  there  is  no  breach  of  trust  or 
contract  right  involved,  but  that  in  such  cases 
the  remedy,  if  any,  is  at  law,  and  that  the  alleged 
insolvency  of  the  Vbelant,  in  such  cases,  will  not, 
of  itself,  authorise  the  interference  of  the  court 
of  equity. 

(July-,18SB.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circiiit  Court  for  St  Johns  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  slander  of  title.    Betereed. 

The  facts  are  stated  in  the  opinion. 

Meesrs.  HL  C*  Jordan  and  W.  A.  Mac- 
Wllliame,  for  appellants: 

A  bill  in  equity  which  states  only  a  pre- 
tended title  to  the  defendant,  and  prays  for  re- 
lief against  it  on  the  ground  of  an  apprehended 
inlory,  cannot  be  maintained. 

Puterbeuffh,  Ch.  PL  &  Pr.  ed.  1874,  p.  536; 
Torrent  v.  Muekeffon  Boom  Co.  22  Mich.  854; 
FUteher  y.  Toilet,  6  Yes.  Jr.  8;  Montague,  Eq. 
PL  04. 

^Headnotes  by  Tati^ob,  J. 

Note.— ^r  the  law  upon  the  question  of  slander 
of  title,  see  noU  to  Burkett  v.  Griffith  (GaL)  IS  L.  R. 
A.  707. 
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Where  a  party  flies  a  bill  to  quiet  title  to 
land,  or  to  prevent  or  remove  a  cloud,  it  is  neo> 
essary  to  establish  a  legal  title  as  against  the 
claim  of  the  parties  de^ndant 

Steteart  v.  Stewart,  19  Fla.  846. 

A  complainant  seeking  to  obtidn  a  cancella- 
tion of  defendant's  title  must  show  himself  to 
be  the  owner  in  law  or  in  equity;  and  if  (the 
burden  of  proof  being  on  him)  he  fails  to  estab- 
lish his  title,  it  is  immaterial  whether  defend- 
ant's title  is  good  or  bad. 

Hart  y.  BloomflM,  66  Miss.  100. 

Mesers.  C.  P.  Cooper  and  J.  C.  Cooper 
for  appellees. 

Taj'lor,  J.,  delivered  the  opinion  of  the 
court: 

On  the  26th  day  of  July,  A.  D.  1888, 
George  C.  Middleton,  Charles  £.  Gaid,  Bur- 
ton W.  Cole,  William  H.  Erwin,  Betsy  P. 
White,  William  8.  Vansickle,  Isaac N.  Van- 
sickle,  Marion  R  Cooper,  Frank  F.  Smith, 
Joseph  Randall  (as  administrator  of  the  estate 
of  Erastus  Randall,  deceased),  R.  M.  Simms. 
W.  H.  Simpson,  Ira  S.  Bunker,  Edgar  F.  R. 
Fripp,  andT.  B.  George,  all  of  the  county  of 
St.  Johns,  as  complainants,  filed  their  bill  in 
equity  in  the  circuit  court  of  St  Johns  county 
against  Ramon  0.  Reyes  (in  his  own  right, 
and  as  administrator  of  the  estate  of  Jose  B. 
Reyes,  deceased),  Carmen  Reyes,  Innocencia 
Reyes,  Maria  del  Rosario  Reyes,  Gabina  An- 
dreu,  and  Emanuel  P.  Andreu,  her  hus- 
band, and  Adolphus  N.  Pacetti,  all  of  St. 
Johns  county.  The  bill  alleges,  in  substance  : 
*'That  the  complainants  are  severally  seised 
and  possessed,  in  fee,  of  certain  portions  of 
that  tract  of  land  situated  in  St.  Johns  county, 
Florida,  known  as  section  87  in  township  8 
south,  of  range  d9  east,  located  on  Moultrie 
creek,  the  same  being  a  Spanish  grant  oon> 
firmed  to  Jose  B.  Reyes,  containing  228.10 
acres ;  the  several  respective  portions  thereof 
owned  and  possessed  severally  by  the  re- 
spective complainants  beine  particularly  de- 
scribed in  divers  deeds  of  the  same  to  them, 
that  are  attached  to  the  bill  as  exhibits  there- 
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to.  That  complainftnts  are  now,  fleyerally,  in 
the  actual  possession  of  the  several  portioDS  of 
gaid  section  of  land  conveyed  to  each  of  them 
Beverally  by  said  deed  exhibits,  and  that 
they,  and  those  under  whom  they  claim,  have 
been  in  the  actual  possession  of  same  ever 
since  the  year  1873.  That  each  of  complain- 
ants have  made  improvements  upon  their  sev- 
eral tracts  of  land,  by  clearing,  cultivating, 
and  fencing  same,  and  by  building  houses 
thereon  and  planting  orange  groves  thereon, 
und  by  the  making  and  cultivation  thereof, 
and  that  the  said  several  tracts  or  portions  of 
Eaid  land  described  in  said  deed  exhibits  are 
the  homes  of  each  of  complainants,  severally, 
to  whom  said  tracts  are,  in  and  by  said  d^eds, 
duly  conveyed.  That  the  said  defendants  set 
up  and  assen  some  pretended  claim  of  title 
to  or  interest  in  said  lands,  by  reason  of  their 
alleged  claim  that  they,  with  the  exception 
of  Adolphus  N.  Pacetti,  are  the  heirs- at- law 
of  one  Jose  B.  Beyes,  the  grantee  to  whom 
said  lands  were  duly  confirmed  as  a  Spanish 
grant.  That  complainants  have  no  personal 
knowledge  whether  or  not  the  defendants  are 
in  fact  the  heirs- at-law  of  said  Jose  B.  Reyes, 
bnt  they  say  that  said  defendants  have  no  ti- 
tle whatever  to  said  lands ;  the  same  having 
been  duly  and  regularly  assessed  in  the  vear 

A.  D.  I£i53,  and  duly  and  regularly  sola  on 
the  1st  day  of  May,  A.  D.  1854,  by  one  R. 

B.  Canova,  the  then  sheriff  and  ex  officio  tax 
collector  of  St.  Johns  countv,  Florida,  for 
nonpayment  of  taxes,  an^'said  lands  havine 
been  then  and  there  purchased  by  the  state  of 
Florida,  and  a  deed  for  same  having  been  ex- 
ecuted by  said  Canova,  as  said  tax  collector, 
to  the  register  of  public  lands  of  said  state 
of  Florida,  and  on  the  4th  day  of  February, 
A.  D.  1878,  sold  and  conveyed  to  one  B.  F. 
Olireros  by  the  then  commissioner  of  lands 
and  immigration  of  said  state  of  Florida  in 
accordance  with  the  statutes  in  such  cases 
provided.  That  by  reason  of  said  preceding 
ttleaand  conveyances  the  said  Jose  a,  Reyes, 
and  those  claiming  under  him,  were  divested 
of  title  to  said  land,  and  the  same  became 
nested  in  said  B.  F.  Oliveros,  who,  on  the 
24th  day  of  February,  A.  D.  1874,  filed  said 
deed  for  record  in  the  cleric's  office  of  St. 
Johns  county,  state  of  Florida,  and  that  he 
entered  into  actual  occupancy  of  said  land 
in  the  year  1878,  and  that  the  said  Oliveros, 
and  those  claiming  under  him,  including 
jour  orators,  have  been  in  the  actual,  open7 
notorious,  adverse,  and  exclusive  occupation 
and  possession  of  said  above-described  real 
estate  ever  since  the  same  was  so  taken  pos- 
session of  by  said  Oliveros  up  to  the  date  of 
filing;  this  bill,  and  that  complainants  are 
now  in  the  actual,  open,  notorious,  adverse, 
and  exclusive  occupation  and  possession  of 
laid  lands,  and  neither  of  the  said  defendants 
ue  now,  or  ever  have  been,  in  the  occupa- 
tion or  possession  of  any  part  of  said  land. 
"Hiat,  by  conveyances  through  divers  differ- 
ent persons  from  the  said  Oliveros  to  com- 
plainants, they  have  acquired  the  title  to 
Baid  land,  and  are  now  seised  of  title  in  fee 
thereto,  that  appears  by  the  record  of  deeds 
of  said  county  of  St.  Johns,  and  that  defend 
utj  have  no  title  whatever  to  said  lands 
That  the  defendant  Adolphus  N.  Pacetti 
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claims  some  interest  in  said  land  by  reason  of 
an  alleged  power  of  attorney  to  him,  coupled 
with  an  interest  in  said  land,  executed  by 
the  other  of  said  defendants  to  said  Pacetti 
on  the  21st  day  of  September,  1883,  and  re- 
corded in  book  of  Miscellaneous  Records,  C, 
pages  61  and  64  of  Records  of  St.  Johns 
County,  Florida;  said  alleged  power  of  at- 
torney purporting  to  authorize  said  Pacetti, 
in  the  name  of  the  other  of  said  defendants, 
or  of  said  Ramon  C.  Reyes,  as  administrator 
aforesaid,  to  sue  for  recover,  and  gain  pos- 
session of  said  land,  in  consideration  of  an 
interest  therein,  as  therein  stated,  as  will 
appear  by  a  certified  copy  of  said  power  of 
attorney  attached  to  the  bill  as  an  exhibit 
That  for  some  years  past,  to  wit,  since  about 
the  21st  day  or  September,  A.  D.  1883,  said 
defendants,  and  particularly  said  Ramon  C. 
Reyes  and  Adolphus  N.  Pacetti,  although 
out  of  possession  of  said  land,  and  the  reconls 
of  saia  county  showing  the  title  of  com- 
plainants to  same,  as  above  set  forth,  have 
continuously  and  publicly  stated  to  diven 
persons  in  said  county,  and  in  the  city  of  St. 
Augustine  particularly,  that  they,  the  said 
Reyeses,  as  heirs-at-law  of  Jose  B.  Reyes, 
owned  said  land,  and  that  said  Pacetti  was 
their  agent  and  attorney  in  fact,  with  said  al- 
leged one- half  interest  therein,  in  the  matter 
of  taking  possession  of  and  asserting  title  to 
said  land,  and  in  some  manner  have  openly 
asserted  that  complainants  had  no  title  to 
said  land;  and  said  defendants,  from  time 
to  time  since  the  21st  day  of  September,  A. 
D.  1888,  have  posted  up,  and  caused  to  be 
posted  up,  in  many  public  places,  and  dis- 
tributed to  divers  persons,  in  the  city  of  St. 
Augustine,  in  said  county,  printed  and  writ- 
ten circulars,  warning  and  threatening  all 
persons  against  buying  said  land  of  com- 
plainants, and  of  lawsuits  that  will  result 
therefrom,  and  offering  to  sell  the  same  them- 
selves, through  Ramon  C.  Reyes,  in  his  own 
right,  and  as  administrator  aforesaid,  or 
through  Adolphus  N.  Pacetti,  thereby  cloud- 
ing and  traducing  the  title  of  your  orators 
to  said  land,  all  of  which  will  more  fully 
appear  by  reference  to  one  of  said  circulars 
as  posted  up  by  said  defendants,  attached  to 
the  bill  as  an  exhibit.  That  for  several  years 
they  desired  and  urged  the  defendants  Ramon 
C.  Reyes  and  Adolphus  N.  Pacetti  to  bring 
the  proper  actions  at  law  against  your  orators 
to  test  the  title  between  your  orators  and  said 
defendants  to  said  land,  your  orators  being 
more  than  willing  that  said  title  should  be 
tried  and  settled ;  but  although  said  defend- 
ants threatened,  from  time  to  time,  to  brings 
such  action,  they  did  not  do  so,  up  to  the 
16th  day  of  August,  1887,  when  said  Ramon 
C.  Reyes,  as  administrator,  commenced  an 
action  in  ejectment  against  one  of  your  ora- 
tors, Charles  £.  Gard,  on  the  law  side  of 
this  court,  in  which  suit  issue  was  joined, 
and  the  same  was  ready  and  called  for  trial, 
but  said  Reyes,  as  plaintiff  therein,  by  his 
attorney,  dismissed  said  suit.  And  although 
your  orators  have  waited  some  time  since  for 
said  defendants  to  commence  new  actions  to 
test  their  said  alleged  claim  of  title  to  said 
land,  vet  they  have  not  done  so.  but  continue 
,  to  make  their  said  alleged  public  assertions 
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and  claims  of  title  to  said  land,  although  still 
out  of  possession  of  same,  and  to  post  and 
distribute  similar  circulars  as  to  the  title  to 
said  land.  That  said  defendants,  by  said 
methods  of  claiming  title  to  said  lands  and 
warning  others  against  the  title  of  your  or- 
ators, and  offering  to  sell  your  orators*  said 
land,  and  by  the  record  of  said  alleged  power 
of  attorney  to  the  defendant  Adolphus  N. 
Pacetti,  prevent  your  orators  from  selling 
same,  or  aisposing  of  it,  or  raising  money  on 
it  as  security,  and  generally  lessen  its  value 
in  the  estimation  of  purchasers  and  persons 
dealing  in  real  estate ;  and  your  orators  are 
therefore  prevented  from  the  entire  use,  en- 
joyment, and  benefit  of  said  property,  and 
the  title  to  same  is,  in  fact  and  in  law, 
clouded  thereby,  and  your  orators,  being  in 
possession,  have  no  adequate  remedy  at  law 
for  said  injury.  That  they  fear  and  appre- 
hend, and  have  reason  to  fear,  that,  unless 
restrained  by  decree  of  this  court,  the  defend- 
ants will  continue  to  assert  that  the  title  to 
said  land  is  in  defendants,  and  will  continue 
to  publicly  state  that  the  said  Reyeses,  as 
heirs-at-law  of  Jose  B.  Reyes,  own  said  land, 
and  that  said  Pacetti  is  their  agent  and  at- 
torney in  fact  for  the  purposes  of  asserting 
title  to  said  land,  and  will  assert  that  your 
orators  have  no  title  to  said  land,  and  will 
post  up,  and  cause  to  be  posted  up,  in  public 
places,  and  distributed  to  divers  persons, 
printed  and  written  circulars,  warning  and 
threatening  all  persons  against  buying  said 
land  of  your  orators,  and  of  lawsuits  that  will 
result  therefrom,  and  offering  to  sell  same 
themselves,  through  the  said  Ramon  C. 
Reyes,  in  his  own  right  and  as  administra- 
tor aforesaid,  or  through  the  said  Pacetti, 
thereby  clouding  and  traducing  the  title  of 
your  orators  to  said  land.  That  by  reason 
of  defendants'  alleged  claim  of  title  they 
may  bring  separate  actions  at  law  against 
each  of  your  orators,  thereby  occasioning  a 
multiplicity  of  suits.    That  said  defendants, 


Sarticularly  Ramon  C.  Reyes  and  Adolphus 
[.   Pacetti,  have  no  property,  above  their 
legal  exemptions,  out  of  which  any  judg 


ment  for  damages  could  be  satisfied,  that 
your  orators,  or  either  of  them,  might  obtain 
against  said  defendants,  or  either  of  them, 
for  said  alleged  slanders  upon  the  titles  of 
your  orators  to  said  land. " 

The  prayers  of  the  bill  are  that  the  defend- 
ants, and  all  persons  claiming  through  or 
under  them,  be  perpetually  enjoined  from 
alleging  or  asserting  title  in  themselves  to 
said  land,  or  any  claim  thereto,  or  right 
therein,  and  from  instituting  any  suits  to 
assert  title  to,  or  to  recover  possession  there- 
of, and  from  disturbing  complainants  in  any 
manner  in  the  enjoyment,  use,  and  posses- 
sion of  said  land,  and  that  complainants' 
title  thereto  may  be  decreed  to  be  good  and 
indefeasible,  as  against  said  claims  of  title 
thereto  of  the  said  defendants;  that  said 
power  of  attorney  from  the  defendants  Reyes 
lo  the  defendant  Pacetti  be  decreed  to  be  de- 
livered up  and  canceled,  and  adjudged  to  be 
null  and  void,  and  canceled  of  record  where 
same  is  recorded.  There  is  a  prayer  for  gen- 
eral relief. 

The  defendants  demurred  to  the  bill  upon 


the  ground  of  a  want  of  equity  in  the  bill, 
and  oecause  the  complainants  claim  to  hold 
separate  interests  in  separate  pieces  of  prop- 
erty, and  the  damages,  if  any,  would  be  sep- 
arate and  distinct,  and  the  complainants  are 
therefore  improperly  joined ;  and  for  uncer- 
tainty. This  demurrer  was  overruled,  and 
this  ruling  is  the  first  error  assigned.  At- 
taclied  to  the  bill,  as  an  exhibit  thereto,  is 
a  power  of  attorney  from  the  defendants 
Reyes  to  the  defendant  Pacetti,  authorizing 
the  latter  to  sue  for  and  recover  possession 
of  any  and  all  lands  and  claims  to  which 
the  Reyeses  may  be  entitled  by  inheritance 
or  ot^ierwise,  and  to  put  the  Reyeses  in  pos- 
session thereof ;  and  this  instrument  contains 
also  an  agreement  with  Pacetti,  entitling 
him  to  one  half  of  all  lands  and  other  prop- 
erty that  he  may  recover  for  the  Reyeses,  in 
consideration  of  his  services  in  and  about  the 
recovery  thereof.  This  instrument,  the  bill 
assumes,  is  a  cloud  upon  the  complainants' 
title;  and  its  delivery  and  cancellation,  as 
such  cloud,  are  prayed  for.  We  do  not  think 
that  it  constitutes  such  a  cloud  upon  the  com- 
plainants' title  as  will  authorize  the  main- 
tenance by  them  of  a  bill  in  equity  for  its 
removal.  Upon  its  face,  when  its  features 
as  a  conveyance  to  Pacetti  of  an  interest  in 
the  lands  i&  considered,  it  shows  that  the 
grantors  were,  at  the  time  of  its  execution, 
out  of  possession  of  the  lands  proposed  by 
it  to  be  conveyed;  and,  according  to  the 
well-settled  rule  of  this  court,  it  was  there- 
fore a  nullity,  and  void  upon  its  face,  as  to 
the  complainants,  who  were  at  the  time  of  its 
execution  in  possession  of  the  lands  in  dis- 
pute adversely  to  such  grantors.  Doe  v.  i&M. 
18  Fla.  602 ;  Uvy  v.  Cox,  22  Fla.  546  ;  Qavld 
V.  Garr,  83  Fla.  523,  24  L.  R.  A.  130.  Ii 
is  further  the  well -settled  rule  of  this  court 
that  a  deed  or  other  instrument  that  is  void 
upon  its  face,  and  that  cannot  sustain  an 
action,  in  the  absence  of  rebutting  proof, 
cannot  be  said  to  be  such  a  cloud  upon  a  title 
as  will  authorize  the  interposition  of  equity 
for  its  removal.  Datidson  v.  Seegar,  15  FK 
671 ;  Barnes  v.  Mayo,  19  Fla.  542 ;  Sloan  v. 
Sloan,  25  Fla.  53.  We  do  not  think,  there- 
fore, that  the  bill  here  makes  out  such  a  esse 
as  will  authorize  a  court  of  equity  to  exert 
its  power  of  removing  cloud  on  title. 

The  next  ground  of  relief  set  up  by  the  bill, 
and  the  one  mainly  relied  upon  by  the  com- 
plainants, is  that  the  defendants  are,  and  have 
been,  traducing  and  slandering  the  title  of 
complainants  to  the  lands  described,  by  de- 
claring themselves  to  be  the  true  owners 
thereof,  and  that  complainants  had  no  title 
thereto,  and  by  posting  up  notices  or  placsrds 
warning  purchasers  from  buying  any  of  said 
lands  from  any  one  but  themselves,  under 
penalty  of  purchasing  lawsuits,  etc.  Under 
this  last  phase  of  the  Dill,  there  is  no  allega- 
tion as  to  any  overt  act  of  interference  of 
the  defendants  with  the  complainants  in  their 
quiet  use.  enjoyment,  and  possession  of  the 
lands.  Neither  is  it  alleged  that  the  de- 
fendants have  interfered  in  any  way  directly 
with  the  land  itself,  by  any  attempt  to  pos- 
sess themselves,  or  to  dispossess  the  com- 
plainants, thereof ;  but  the  substance  of  the 
allegations  is  simply  thai  the  defendants 
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are  and  have  been  libeling  and  slandering 
the  title  of  complainants  to  said  lands,  and 
the  prayer  of  the  bill,  upon  this  phase  of  it, 
is  that  they  be  restrainea  and  enjoined  from 
8o  slandering  and  libeling  it  in  future. 
There  is  no  allegation  that  the  defendants 
have  brought,  or  are  about  to,  or  threaten  to, 
bring  any  action  or  actions  against  the  com- 
plainants, or  any  of  them,  to  test  their  claims 
to  the  lands,  or  to  question  complainants' 
liile  thereto.  It  seems  to  be  well  settled  that 
ii  court  of  equity  will  never  lend  its  aid,  by 
injunction,  to  restrain  the  libel ine  or  sland- 
ering of  title  to  property,  where  uiere  is  no 
breach  of  trust  or  contract  involved,  but 
that  in  such  cases  the  remedy,  if  any,  is  at 
law,  and  that  the  alleged  insolvency  of  the 
libelant,  in  such  cases,  will  not,  of  itself, 
authorize  the  interference  of  the  court  of 
equity.  Boston  Diatite  Go.  ▼.  Florence  Mfg. 
(Jo.  11^  Mass.  09,  19  Am.  Rep.  810;  Wet- 
more  ▼.  Seofaeii,  8  Edw.  Ch.  528,  6  L.  ed. 
748 :  Brandreth  v.  Lanee,  8  Paige,  24,  4  L. 
ed.  330,  34  Am.  Dec.  888 ;  Mauger  v.  Dick, 
55  How.  Pr.  182;  Li^e  Aeeo,  of  America 
V.  Boogher,  8  Mo.  App.  178 ;  Singer  J/fg.  Go. 
V.  Domeetic  Semng-Mach,  Oo,  49  Ga.  70,  16 
Am.  Rep.  674;  dark  t.  F^man,  11  Beav. 


112 ;  Sedey  v.  Fisher,  11  Sim.  581 ;  Prudential 
Aeiur.  Go.  v.  Knott,  L.  R.  10  Ch.  App.  142. 

It  is  further  contended  here  that  the  com- 
plainants are  entitled  to  the  relief  prayed* 
upon  the  ground  of  the  prevention  of  a  mul- 
tiplicity of  suits;  and  this  contention  is 
based  upon  the  idea  that  the  complainants 
are  numerous,  and  that  each  of  them  owns 
a  separate  parcel  of  the  land  in  controversy, 
and  that  each  of  them  is  subject  to  a  several 
action  of  ejectment  bv  the  defendants  for  the 
respective  parcels  of  the  land  owned  by  each. 
We  do  not  think  that  the  facts  set  up  by  the 
bill  disclose  a  case  calling  for  the  interposi- 
tion of  a  court  of  equity  to  prevent  a  multi- 
plicity of  suits;  but,  besides  this,  the  bill 
distinctly  alleges  that  the  defendants  will 
not  brinff  ejectment  to  test  the  title,  though 
often  solicited  and  invited  to  do  so  by  the 
complainants. 

It  follows  from  what  has  been  said  that 
the  demurrer  of  the  defendants  to  the  bill  of 
complaint  should  have  been  sustained,  and 
that  the  court  below  erred  in  overruling  same. 

TTie  decree  appealed  from  ia  revereea,  with 
directions  to  sustain  the  defendants'  demurrer 
to  the  bill,  and  that  the  bill  be  dismissed. 
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CHICAGO  &  ALTON  R  CO.,  Appt., 

«. 

PEOPLE  of  the  State  of  Illinois,  ex  rel.  Jacob 

WINDMILLER. 

(158I11.40O.) 

A  Ynidg^  owned  lay  a  bridice  company 
but  need  ezelnsively  for  railroad  puiv 
poses  and  leased  forever  to  a  railroad  oompany 


subject  to  determination  of  the  lease  for  default 
of  the  lessee  to  perform  its  terms  and  oonditlons, 
is  not  railroad  property  wbioh  can  be  asseHed  as 
such  with  the  railroad  track  by  the  Dlinois  state 
board  of  equalisation  instead  of  the  local  a^ 
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APPEAL  by  defendant  from  a  judgment  of 
the  County  Court  for   Pike   County  in 


NoTS.->7urCMliet<on  oa  to  taxoMon  of  hridge  over 
river  forming  boundary  of  a  state  or  Us  divisions. 
The  freneral  ooozse  of  the  decisions  is  to  bold  that 
in  all  oases  of  bridgea  to  which  a  special  role  is  not 
made  applicable  by  statute  the  local  aathorities 
are  to  assess  for  taxation  whatever  portion  of  the 
bridge  is  within  their  jurisdiction. 

Oenerdl  rvie. 

In  Cornish  Bridge  Proprs.  v.  Richardson,  8N.  H. 
a/?.  It  is  said  it  has  been  sugrsrested  that  bridges 
upoD  the  Connecticut  rlyer  are  not  taxable  in  New 
Hampshire  because  they  are  partly  within  the  state 
of  Vermont.  It  is  not  necessary  in  order  to  the 
taxation  of  a  bridge  under  the  statute  that  it 
Bhoald  all  be  within  a  single  town.  There  is  noth- 
ing exempting  bridges  over  the  Connecticut  river 
from  its  operation  and  although  It  is  true  that  a 
portion  of  the  abutment  of  all  such  bridges  is 
withiD  the  limits  of  YermoDt  and  the  toll-houses 
may  be  actually  there  situated,  we  cannot  think 
that  it  was  the  intention  of  the  legislature  to  ex- 
clude such  bridges  from  taxation  on  that  account 
while  others  are  taxed.  The  terms  of  the  act  are 
entire.  Charters  to  build  such  bridges  to  take 
tolls  must  be  granted  here.  The  waters  of  the 
river  are  within  the  Jurisdiction  of  this  state  and 
of  coarse  nearly  all  the  structure;  and  the  bridges 
being  substantially  within  the  limits  of  this  state 
would  probably  never  be  deemed  a  proper  subjeot 
of  taxation  In  Vermont  even  If  the  ebarter  had 
also  been  proenred  there  to  authorize  the  erection. 
^L.R.  A 


In  New  York  a  toll-bridge  is  assessable  as  real  es- 
tate in  the  town  In  wbich  it  is  located.  Hudson 
Biver  Bridge  Co.  v.  Patteraon,  74  N.  T.  asS. 

The  abutments  and  piers  of  the  bridge  oroasmg 
the  Delaware  river  from  PhUlipsburg  to  Baston 
are  taxable  as  real  estate  in  the  township  of  Phtl- 
llpsburg  to  the  center  of  the  river.  Statev.  Meta, 
20N.J.L.U8. 

AIT  those  portions  of  the  bridges  over  the  Po^ 
tomac  river  which  are  within  the  limits  of  the  state 
of  Maryland  are  taxable  In  the  county  In  which 
they  are  situated,  if  they  are  owned  by  corpora- 
tions whose  principal  offloe  for  the  transaction  of 
business  is  not  within  the  state.  O'Neil  v.  Virginia 
ft  IL  Bridge  Oo.  18  Md.  1,  79  Am.  Dec.  669. 

That  part  of  the  Portsmouth  toll-bridge  extend* 
ing  from  Portsmouth,  N.  H.,  to  Klttery,  Me.,  which 
Is  located  In  Kittery  is  assessable  for  taxation  there 
although  the  owners  reside  in  Portsmouth.  Kit- 
tery V.  Portsmouth  Bridge  Co.  78  Me.  08. 

A  local  assessor  has  no  right  to  assess  any  por- 
tion of  a  bridge  which  is  without  the  limits  of  the 
state.  Keokuk  ft  H.  Bridge  Oo.  v.  People,  146  DL 
606. 

Bridges  between  Iowa  and  Illinois  are  locally  as- 
sessable in  Iowa  to  the  middle  of  the  main  channel 
of  the  river,  that  is  to  a  point  midway  between  the 
banks.  Dunlelth  ft  D.  Bridge  Oo.  v.  Dubuque 
County,  66  Iowa,  568. 

If  a  city*s  Jurisdiction  extends  to  low- water  mark 
on  the  opposite  side  of  the  river  and  it  grants  a 
bridge  company  the  right  to  buUd  a  bridge  on  the 


See  also  29  L.  R.  A.  73;  35  L.  R.  A.  759. 
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tavor  of  relator  Jn  a  proceeding  brought  to  com- 
pelpajment  of  delinquent  taxes.    Affirmed. 
,    The  facts  are  stated  in  the  opinion. 
Mesirs.  Matthews»  Hi^bee  *  Grl^by* 

for  appellant: 

The  exdosive  power  to  assess  "railroad 
track"  is  conferred  upon  the  state  board  of 
equalization,  and  an  assessment  upon  the  same 
property  by  the  local  assessor  will  be  a  double 
assessment,  and  the  tax  extended  upon  the 
latter  assessment  will  be  illegal  and  void. 

Chicago,  d>  A.  R  Co.  ▼.  People,  98  III  860; 
Ohieaffo  A  A.  R  Co.  t.  PeopU,  90  III  464; 
Peoria,  D.  d  E,  R  Co.  v.  Ooar,  118  BL  184; 
Chicago  A  A.  R  Co,  t.  PeopU,  129  W\,  571. 

By  right  of  way  can  only  be  understood  the 
land  used  as  a  way  for  the  road. 

Chicago,  B.Aq.R  Co,y.  Paddock,  75  DL  616; 
Cliicago  A  A.  R  Co.  T.  People,  98111.  850. 

Where  the  charter  of  a  railroad  company 
authorizes  it  to  acquire  by  lease,  purchase,  or 
otherwise  other  roads,  etc.,  and  provides  that 
property  so  acquired  shall  become  the  property 
of  the  corporaUon  lessee,  the  courts  will  give 
effect  to  such  provision,  and  property  thus 
leased  will  become,  for  purposes  of  taxation,  ai 
least,  the  property  of  the  lessee. 

2  Borer,  Railroads,  p.  1507,  and  cases  cited; 
Euek  ▼.  Chicago  A  A,  R  Co.  86  111.  852. 

The  Act  of  1878,  providing  that  *<all  bridge 
structures  across  any  navigable  stream  form- 
inff  the  boundary  line  between  the  state  of  Illi- 
nois and  any  other  state  shall  be  assessed  by 
the  township  assessor  in  the  county  where  the 
same  is  located  as  real  estate,"  was  not  intended 
to  change  the  method  of  taxing  railroad 
property,  or  the  mode  of  assessing  it,  but  to 
apply  to  bridges  not  constituting  a  railroad 
track  exclusiveiy,and  to  make  such  structures 


real  estate,  for  the  purpose  of  collecting  taxes 
thereon. 

Andereon  t.  Chicago,  B.  dQ.R  Co.  117  m. 
86. 

A  lease  in  perpetuity  is  equivalent  to  an 
absolute  conveyance. 

Chicago,  B.  A  Q.  R  Co.  ▼.  Boyd,  118  HI.  78. 

Meetre.  M.  J.  Ser&fford  and  WilUiun 
Brown  also  for  appellant. 

Meure.  WiUiaina  *  WilUajM,  wltli  Mr. 
Averlll  Be»Tera»  for  appellee: 

If  the  bridge  in  question  is  owned  by  the 
Mississippi  River  Bridge  Company,  and  the 
Chicago  &  Alton  Railroad  Company  owns  a 
railroad  track  on  and  across  the  same,  then 
there  is  a  separate  and  distinct  owpership  and 
it  should  be  segregated,  and  the  bridge  struc- 
ture proper  assessed  as  "real  estate,  and  the 
track  as  railroad  track. 

SiaU  V.  Mimetippi  Biter  Bridge  Co.  109  Mo. 
258;  8t.  Louie  <£  S.  F.  B.  Co.  v.  Wmiame,fS»  Ark. 
58;  Case  County  v.  Chicago,  B.A  Q.R  Co.% 
L.  R.  A.  188,  25  Neb.  848;  Quiney  Railroad 
Bridge  Co.  ▼.  Adam  County,  88  Ul.  616;  8i. 
Joeeph  A  D.  1.  RCo.  v.  Dewreux,  41  Fed.  Rep. 
14:  8taU  v.  Jfete,  29  N.  J.  L.  122. 

Ko  lease,  for  however  long  a  period,  accom- 
panied with  conditions  of  defeasance  or  forfeit^ 
ure,  can  in  any  sense  of  the  term  be  equivalent 
to  an  absolute  deed  of  conveyance. 

State  V.  Miseieeippi  River  Bridge  Co.  eupra. 

Although  the  description  of  the  land  may  be 
defective,  appellant  by  entering  its  appearance 
and  urging  general  objections,  waived  the 
right  to  object  to  the  sufficiency  of  the  notice 
olapplication  for  Judgment. 

People  V.  Dragstran,  100  Dl.  286;  People  v. 
Sherman,  BUh.  165. 

If  the  Mississippi  River  Bridge  Company  has 


oondiUoD  that  It  shall  have  the  right  to  tax  it. 
It  will  have  the  liffht  to  tax  all  of  the  bridge 
within  its  corporate  Umits.  Henderson  Brldire  Co. 
V.  Henderson  (Ey.)  U  8.  W.  Bep.  86,  affirmed  90 
K7.498. 

Such  portion  of  a  bridge  owned  by  a  private  oor- 
poratlon  as  Is  within  the  limits  of  a  municipal  cor- 
poration is  subject  to  assessment  by  it  for  local 
taxation.  St.  Louis  Bridge  Co.  v.  Bast  St  Louis, 
121IU.S88. 

Bridges  over  the  Mississippi  river  between  Illi- 
nois and  Missouri  are  taxable  for  state  and  local 
purposes  by  Illinois  as  far  as  they  are  east  of  the 
middle  of  the  main  channel  of  the  river.  St.  Louis 
Bridge  Oo.  v.  People,  126  HI.  28S;  Buttenuth  v.  St 
Louis  Bridge  Co.  128  HL  696. 

A  bridge  which  lies  partly  in  the  Distrlot  of  Oo- 
luml>ia  and  partly  in  Virginia  cannot  be  assessed 
by  the  District  on  its  entire  lenff th.  Only  that  part 
within  the  Distrlot  can  be  assessed.  Alexandria 
Oanal,  B.  A  Bridge  Oo.  v.  District  of  Oolumbia,  1 
Maokey.217. 

In  AriTfi-n^Mvi  where  the  boundaries  of  a  municipal 
eorporacion  extend  only  to  high-water  mark  on 
navigable  rivers  a  municipal  corporation  can  tax 
only  that  part  of  a  bridge  across  such  river  which 
ts above  high-water  mark  although  the  bridge  to 
the  middle  of  the  stream  is  within  the  county  in 
which  the  municipality  is  located.  Fort  Smith  & 
V.  Bridge  Co.  v.  Hawkins,  12  L.  B.  A.  487, 64  Ark. 

ioe. 

A  toll  bridge  owned  by  a  corporation  and  leased 
to  a  railroad  company  reserving  the  right  to  lease 
It  to  other  parties  should  not  be  assessed  by  the 
railroad  assessors  but  by  the  local  assessors  of  the 
89  L.  R.  A. 


counties  In  which  it  is  located.  St  Louis  ft  8.  F. 
R.  Oo.  V.  WiUiams,  68  Ark.  68. 

The  bridge  across  the  Ohio  river  at  Louisville  Is 
subject  to  taxation  by  the  state  to  the  low- water 
mark  on  the  Ohio  side,  but  it  cannot  be  taxed  by 
the  city  of  Louisville  although  within  its  limits  as 
It  is  not  upon  territory  over  which  the  power  of 
taxation  has  been  extended  to  the  city.  Louisville 
Bridge  Oo.  v.  LouisviUe,  81  Ky .  188. 

The  United  States  Supreme  Court  In  Henderson 
Bridge  Oa  v.  Henderson,  141 U.  S.  679, 86  L.  ed.  800. 
cites  the  case  of  Louisville  Bridge  Oo.  v.  I<onls- 
ville,  as  having  been  affirmed  in  89  Kentucky  but 
the  opinion  was  never  reported  there. 

Bridges  across  the  Missouri  river  at  St  Joseph  be- 
tween Missouri  and  Kansas  can  be  assessed  by  the 
local  authorities  In  Missouri  only  to  the  center  of 
the  stream.  St  Joseph  ftO.  L  B.  Oo.  v.  Devereux, 
41  Fed.  Bep.  14. 

If  a  bridge  is  oonstruoted,  not  as  a  part  of  a  rail- 
road, but  as  an  Independent  structure.  It  Is  sub- 
ject to  local  taxation  although  a  railroad  subse- 
quently acquires  the  title  to  It  and  runs  Its  train 
over  It  and  returns  It  as  part  of  Its  road-bed  to  the 
railroad  assessors  of  the  state.   iMd. 

In  Central  Vermont  B.  Go.  v.  St  Johns,  Mont  L. 
Bep.  4  Q.  B.  406,  a  municipal  corporation  whose 
limits  extended  to  the  middle  of  a  navigable  river 
was  held  to  have  Jurisdiction  to  tax  the  portion  of 
a  railroad  bridge  across  the  river  which  was  within 
its  limits.  But  a  note  to  the  report  of  that  case 
states  that  it  was  reversed  in  14  Oan.  Sup.  Gt  Bep. 
888, 12  Legal  News,  49a  The  grounds  of  the'reversal 
do  not  however,  appear. 

Under  the  New  Jersey  railroad  taxation  acts. 


18M. 


Chicago  &  A.  K.  Co.  v.  People,  ex  rd.  WnrDioujEB. 
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an  interest  in  the  bridge  as  lessee,  Qwner,  or 
otherwise,  then  it  is  not  exclusively  owned  by 
appellant,  and  should  be  assessed  as  real  estate. 
Ander»on  t.  Chicago,  B.AQ.B.  Co.  117  IlL 
26. 

WiUdn,  Ch.  J.,  deliTered  the  opinion  of 
the  court: 

The  oounty  collector  of  Pike  county  ap- 
plied to  the  court  below  at  its  May  term, 
1892.  for  a  judgment  against  certain  property 
for  delinquent  taxes  assessed  against  it  by  the 
assessor  of  one  of  the  townships  of  that  county 
fnr  the  year  1891.  The  assessment  was 
against  a  fractional  piece  of  land  containing 
21  38-100  acres,  as  belonging  to  the  Missis- 
sippi Bridge  Company.  The  Chicago  &  Al- 
ton Railroad  Company  appeared,  and  filed 
objections  to  the  application,  setting  up  that 
the  prop)erty  was  part  of  its  railroad,  denom- 
inated by  law  ** railroad  track,"  and  as  such 
Bobject  to  the  assessment  by  the  state  board 
of  equalization,  and  not  by  any  local 


8or ;  that  the  same  had  been  regularly  returned 
to,  and  duly  assessed  by,  said  board  for  the 

5 ear  1891,  and  the  assessment  fully  paid. 
'he  county  court,  upon  hearing  the  eyiaence 
offered  in  aupnort  of  and  against  the  objec- 
tions, oyerruled  the  same,  and  gaye  judgment 
accoidingly  for  the  amount  of  the  tax  as- 
leffied.— $2,289.  From  that  judgment  this 
appeal  is  prosecuted. 

That  the  property  in  question  is  subject  to 
taxation  is  not  denied,  nor  is  it  claimed  that 
it  was  unfairly  assessed  by  the  local  assessor. 
His  assessment  is  challenged  on  the  sole 
ground  that  he  had  no  authority  of  law  for 
making  it.  Appellant  maintains  that  the 
property  was  railroad  property,  assessable 
only  by  the  state  board  of  equalization.    Ap- 


pellee insists  it  is  liable  to  taxation  under 
the  Act  approyed  and  in  force  May  1,  1878, 
entitled  **  An  act  to  proy ide  for  the  assessment 
and  taxation  of  bridges  across  nay  1  gable 
streams  on  the  borders  of  this  state,  **  wherein 
it  is  proyided  that  such  bridge  shall  be  as- 
sessed by  the  township  assessors  in  the  town- 
ships where  the  same  are  located  as  real  es- 
tate. Rey.  Stat.  chap.  120,  J  1  (2  Starr  A 
C.  Anno.  Stat.  p.  2124).  The  controlling 
Question  In  the  case,  raised  by  the  objections 
filed  below,  is.  Was  the  objector  entitled  to 
haye  the  property  assessed  to  it  as  railroad 
property?  If  it  was,  it  may  be  conceded  for 
the  purposes  of  this  decision  that  the  stata 
boara  of  equalization  alone  had  power  to  as- 
sess it.  Whether  objector  had  the  right  to 
demand  that  the  assessment  should  be  against 
it  as  for  railroad  property,  in  our  yiew  of  the 
case,  depends  upon  the  ownership  of  the  prop- 
erty. If  the  rai  Iroad  company  was  the  owner, 
it  could  not  be  lawfully  assessed  under  sec- 
tion 1,  chapter  120,  tupra,  but  only  b^  the 
state  board  of  equalization  as  railroad  track. 
Andenon  y.  ClUcago,  B,  A  Q.  R.  Co,  117  111. 
26.  If,  on  the  other  hand,  it  was  owned  by 
the  Mississippi  Bridge  Company,  to  whom 
it  was  assessed  by  the  township  assessor,  we 
think  it  equally  clear  that  the  railroad  com- 

Eany  could  haye  nothing  to  say  as  to  how  or 
y  whom  it  should  be  assessed.  In  other 
words,  if  it  was  owned  by  the  bridire  com- 
pany, it  could  not  be  assessed  as  railroad 
property.  The  fact  that  the  structure  was  a 
railroad,  bridge,  and  used  exclusiyely  as  such, 
would  not  entitle  Ito  owner  to  have  it  as- 
sessed as  railroad  property,  unless  that  owner 
was  a  railroad  company.*  Railroad  property, 
to  be  assessable  by  the  state  board  of  equali- 
zation as  "  railroad  track, "  must  not  only  be 


which  only  apply  to  corporations  of  that  state,  a 
PeoiuylvaDia  corporadon  which  obtains  thecon- 
Kot  of  New  Jersey  to  conRtruot  a  bridire  oyer  the 
Delaware  rlyer  is  not  taxable  under  that  act  but 
under  the  general  taxation  laws  of  the  state.  State 
Y.  M utohler,  42  N.  J.  L.  481. 

Where  the  states  diaa^rree  as  to  the  true  extent  of 
their  boundaries  there  may  be  some  conflict  Id  the 
daims  to  taxation  but  the  courts  are  pretty  well 
■greed  as  to  the  grounds  upon  which  the  claim  to 
tax  should  rest.  For  the  rulings  as  to  the  extent 
of  jurisdiction  over  rivers  and  lakes  forming  state 
boundaries,  see  nau  to  Buck  y.  BUenbolt  (Iowa)  lA 
L.B.A.1B7. 

SXalvlofni  niZet. 

A  bridfre  aorosa  a  navigable  stream  forming  a 
part  of  the  boundary  between  niinois  and  another 
state,  constructed  and  used  exclusively  by  a  rail- 
road company  as  part  of  its  continuous  track.  Is 
for  the  purpoee  of  taxation  a  railroad  track  to  be 
•sse^scd  by  the  state  board  of  equalization  and  not 
h7  the  board  of  local  asseason.  Anderson  y.  Chi- 
eafTO.  a  ft  Q.  B.  Go.  117  IlL  as. 

Id  Chicai^.  M.  ft  St.  P.  R.  Co.  y.  Sabuia.  19  Eed. 
Rep.  177.  where  a  statute  made  railroads  assessable 
br  a  special  board  appointed  by  the  state  and  not 
by  local  authorities  and  bridges  oyer  certain  rivers 
assessable  by  local  authorities,  there  beinir  at  the 
time  nobridfres  owned  by  railroad  companies  there, 
it  was  held  that  when  a  railroad  bridf^e  was  built 
it  was  assesfiable  by  local  authorities  the  same  as 
other  bridges  and  not  by  the  special  assessing 
board. 

In  Iowa  by  statute  all  bridges  are  to  be  assessed 
«UR.  A. 


by  the  executive  oouncll  except  those  over  the 
Mississippi  and  Missouri  rivers,  and  they  are  to  be 
assessed  by  the  assessors  of  the  local  districts  in 
which  they  are  situated.  Missouri  Valley  ft  B. 
Railroad  ft  Bridge  Oo.y.  Harrison  Oounty,  74  Iowa, 
288. 

A  bridge  buUt  by  a  bridge  oompany  under  a 
Charter  giving  all  raihroad  companies  an  equal 
right  to  use  it  does  not  become  a  part  of  a  railroad 
so  as  to  be  assessed  assuch  by  ita  being  leased  to 
one  oompfluiy  forever  subject  to  defeasance  for 
failure  to  comply  with  the  conditions  of  the  lease. 
State  V.  Mississippi  Blver  Bridge  Co.  lOS  Mo.  SS3. 

Where  the  right  to  bridge  a  navigable  stream 
must  be  obtained  from  congress  the  bridge  is  not  a 
part  of  the  right  of  way,  road-bed,or  superstruotura 
within  the  meaning  of  an  act  making  such  asses- 
sable by  the  stete  board  of  equalization,  but  local 
authorities  may  assess  such  portions  of  it  as  are 
within  their  jurisdiction.  Cass  County  y.  Chicago, 
aftQ.  R.  Co. SL.  B.  A.l88.85Neb.  948. 

J^set  oil  eofiHiieres. 
Taxation  of  abridge  over  a  navigable  rlyer  be- 
tween two  states  although  it  is  used  to  carry  inter- 
state  commerce  Is  not  a  regulation  of  commerce 
among  the  states  or  taxation  of  any  agency  of  the 
federal  government.  Henderson  Bridge  Co.  y. 
Henderson,  141  U.  B.  STB,  85  L.  ed.  000. 

Taxali/m  wi  taxAtdX  itoek. 
The  companies  may  be  taxable  on  their  capital 
stock  as  well  as  on  the  bridge  property.  Qulncy 
Railroad  Bridge  Co.  y.  Adams  County,  88  IlL  SIB. 

H.  P.  F. 
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80  need,  bnt  It  mnst  be  the  property  of  a  rail- 
load  company.  The  question  is  not  whether 
the  property  could  have  been  assessed  to  ap- 
I>ellant  by  the  local  assessor.  The  public 
authorities  mij;;ht  have  elected  to  so  assess  it, 
the  railroad  company  being  in  possession  and 
control  of  it ;  and,  If  they  had  done  so,  the 
company  would,  we  think,  have  had  the  right 
to  insist  upon  the  assessment  being  made  by 
the  state  board.  But  the  question  here  is. 
Had  appellant  a  right  to  say  the  property 
could  only  lawfully  be  assened  against  it? 
If  an  individual  or  corporation  should  con- 
struct a  railroad  bridge  over  a  stream  on  the 
borders  of  this  state,  and  allow  a  railroad 
company  to  use  it  in  connection  with  other 
parts  of  its  track,  whether  under  a  lease,  by 
charging  tolls,  or  otherwise,  the  bridge 
would  certainly  not  thereby  become  railroad 
property  in  the  sense  that  the  owner  could  in- 
sist upon  its  being  assessed  as  such.  If  it 
would,  the  Act  of  May  1,  1878,  providing  for 
the^xation  of  bridges,  cannot  in  any  case  be 
applied  to  railroad  bridges.  Nor  would  the 
fact  that  the  railroad  company  using  the 
bridge  had  agreed  with  the  owner  to  pay  all 
taxes  assessed  against  it  give  such  railroad 
company  the  right,  as  against  the  public,  to 
say  it  should  be  assessed  in  a  particular  way. 
We  regard  the  foregoing  propositions  as  so 
aelf -evident  that  argument  is  unnecessary  in 
their  supoort.  They  are  sustained  by  8t, 
LauU  d  a.  F.  B,  Qo,  ▼.  WiXLiaiM^  68  Ark. 
58. 

The  facts  as  to  the  ownership  and  acquisi- 
tion of  this  property  are  briefly  these :  In 
August,  1870,  the  Chicago  <&  Alton  Railroad 
Company  leased  from  the  Louisiana  &  Mis- 
souri River  Railroad  Company  a  line  of  rail- 
road leading  west  from  the  Mississippi  river 
at  Louisiana,  Mo. ,  "  together  with  the  steam 
ferry  boats  necessary  to  conduct  the  business 
of  said  railroad  across  the  Mississippi  river 
for  a  term  of  one  thousand  years, "  at  a  rental 
of  a  per  cent  given  of  the  ffross  earninga. 
The  lease  provided  that,  if  the  ferry  should 
be  discontinued,  the  railroad  company  should 
not  be  required  to  account  for  proceeds  which 
might  be  earned  by  its  operation  and  man- 
agement, and,  if  a  bridge  should  be  substi- 
tuted therefor,  the  earnings  of  it  should  not 
be  taken  as  a  part  of  the  gross  earnings  of 
the  railroad  in  determining  the  rental  under 
the  lease.  The  following  November  it  also 
leased  ** forever."  from  the  St.  Louis,  Jack- 
sonville &  Chicago  Railroad  Company,  a 
road  extending  east  from  the  river  opposite 
Louisiana,  thus  giving  it  a  line  east  and  west 
connected  by  ferry  across  the  Mississippi 
river.  In  March,  1871,  the  Louisiana  &  Mis- 
souri River  Railroad  Company  was  author- 
ized by  an  act  of  congress  to  build  a  bridge 
over  the  river  for  the  use  of  its  railroad.  The 
Mississippi  Bridge  Company  is  a  corporation 
organized  under  the  laws  of  this  state  and 
Missouri  witib  authority  to  construct  and 
maintain  a  bridge  at  the  same  point.  On 
July  6,  1878,  this  bridge  company  entered 
into  a  contract  with  the  Louisiana  <&  Missouri 
River  Railroad  Company,  agreeing  at  its  own 
expense  to  acquire  the  land  necessary  for  ap- 

f (roaches,  and  to  construct  the  railroad  bridge 
n  question ;  and  in  carrying  out  that  contract 
39L.  R.A. 


the  bridge  company  purchased  the  31  88-100 
acres  of 'land  for  right  of  way,  and  for  earth 
with  which  to  construct  the  easterly  approach 
thereto.  Some  time  after  its  completion,  the 
bridge  company,  as  party  of  the  first  part, 
leased  the  bridge  to  appellant  railroad  com- 
pany, as  party  of  the  second  part,  and  to  it* 
successors  and  assigns,  forever,  upon  the 
terms  and  conditions  therein  set  forth.  The 
property  is  described  in  the  lease  as  "all  and 
singular  the  bridge  of  the  party  of  the  first 
part  from  the  city  of  Louisiana,  in  the  county 
of  Pike,  in  the  state  of  Missouri,  acroes  the 
Mississippi  river,  to  the  county  of  Pike,  in 
the  state  of  Illinois,  and  its  appurtenances, 
appendages,  and  protections,  and  all  fran- 
chises and  property  of  the  party  of  the  first 
part,  however  or  whenever  acouired,  or  which 
may  be  hereafter  acquired."  The  railroad 
company  agreed,  amone  other  things,  to  use 
the  briage  as  part  of  its  railroad  line,  and 
keep  it  in  repair,  pay  all  taxes  thereon, 
pay  the  salaries  of  the  officers  of  the  bridge 
company,  its  bonded  indebtedness,  and  an  an- 
nual dividend  of  7  per  cent  upon  its  stock. 
The  lease  also  provides  that  if  the  party  of 
the  second  part,  or  its  successors  or  assigns, 
shall  fail  to  keep  and  perform  the  covenants, 
conditions,  and  agreements  therein  con- 
tained, the  party  of  the  first  part  may  re-en- 
ter, etc.  It  is  insisted  on  behalf  of  appel  lant 
that  this  is  a  lease  in  perpetui^,  and  there- 
fore has  the  force  and  effect  of  an  absolute 
conveyance.  If  that  position  could  be  main- 
tained, the  case  would  be  within  the  decision 
in  Andemon  v.  Chicago,  B,  <ft  Q.  B.  Cb., 
supra,  and  free  from  difficulty.  The  lease  is 
not,  however,  in  absolute  perpetuity,  but 
may  be  terminated  at  any  time  upon  default 
of  the  lessee  to  keep  and  perform  its  terms 
and  conditions,  and  in  diffcr-^nt  ways  recog- 
nizes the  paramount  ownership  of  the  prop- 
erty as  remaining  in  the  lessor.  The  terms 
and  conditions  of  this  conveyance  are  all  in- 
consistent with  an  intention  to  pass  the  ab- 
solute title  to  the  lessee.  It  is,  to  all  intents 
and  purposes,  but  a  lease,  though  for  a  term 
which  may  continue  for  all  time,  the  absolute 
ownership  remainin^r  in  the  lessor.  Chieoffo, 
B.  A  O.  B.  Go.  V.  Boyd,  118  111.  78,  cited  by 
counsel,  is  not  in  point.  There  the  Fox  River 
Railroad  Company,  as  is  stated  in  the  opin- 
ion, "granted  and  demised  to  complainant 
in  perpetuity  all  its  property,  real  and  per- 
sonal, and  all  the  privileges  and  franchises 
it  had  under  its  charter  from  the  state;" 
and  we  said  :  "That  was  equivalent  to  an 
absol  ute  conveyance. "  That  conveyance  was 
unconditional.  It  is  certainly  not  to  be 
supposed  that  the  parties  to  the  instrument 
now  before  us  made  it  with  the  purpose  of 
conveying   the  absolute  ownership    of    the 

nerty,  when  by  a  much  simpler  form  of 
they  could  have  clearly  expressed  such 
a  purpose.  State  v.  Miansnppi  Biter  Bridge 
Go.  109  Mo.  258.  In  that  case  the  question 
was  whether  the  Missouri  portion  of  this  same 
bridge  was  liable  to  taxation ;  and  the  court, 
after  stating  the  facts  bearing  upon  the  con- 
struction of  the  bridge,  and  fully  considering 
the  same  lease  now  under  consideration,  said : 
"  It  is  clear  from  this  statement  of  the  sub- 
stance of  the  instrument  that,  notwithstand 
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ing  the  long  term  the  tenancy  may  endure, 
the  paramount  title  remains  in  the  bridge 
company."  If  the  decision  in  that  easels 
followed  by  as,  an  affirmance  of  the  Judg- 
ment below  must  result,  and  we  see  no  good 
reason  for  dissenting  ^m  the  views  Uiere 
ezpreased. 

It  is  said,  however,  that  the  ownership  of 
the  property  was  determined  there  upon  the 
lease  alone,  whereas  the  further  contention  is 
made  by  appellant  that  the  bridge,  when  com- 

Sleted,  belonged  to  the  Louisiana  &  Missouri 
[iver  RailroM  Company,  subject  to  whatever 
rights,  if  any,  the  Chicago  &  Alton  Railroad 
Company  haiii  to  its  exclusive  possession  and 
use  under  the  conveyance  from  the  bridge 
company,  dated  December  8,  1877,  and  fur- 
ther subject  to  the  right  of  the  Chicago  A 
Alton  Railroad  Company  to  the  same  as  after- 
acquired  railroad  track  of  the  Louisiana  A 
Missouri  River  Railroad  Company  under  the 
lease  from  that  company  dated  August  1, 
1870.  These  positions  both  rest  upon  the  as- 
sumption that  the  bridge  company  never 
owned  the  bridge,  but  that  it  orifinally 
belonged  to  the  Louisiana  &  Missouri  River 
Railroad  Company.  The  assumption  is,  in 
our  opinion,  unwarranted  bv  the  facts.  It 
is  whoUv  irreconcilable  with  the  lease  from 
the  bridge  company  to  appellant.  That 
instrument  not  only  describes  the  bridge 
as  belonging  to  the  bridge  company,  but 
throughout  recognizes  no  right  of  property 
therein  in  either  this  appellant  or  the  Louisi- 
ana A  Missouri  River  Railroad  Company. 
The  contract  between  the  last-named  com- 
pany and  the  bridge  company  for  the  con- 
struction of  the  bridge  does,  in  one  part  of 
it,  state  that  the  railroad  company  employs 
the  brid/;e  company  as  its  agent  and  servant 
to  construct  and  maintain  the  bridge ;  but  it 
also  contains  the  stipulation  that  the  bridge 
company  is  to  advance  for  the  railroad  com- 
pany the  money  for  the  building  and  main- 
tenance of  the  same,  and  in  consideration 
thereof,  and  the  acquiring  and  constructing 
the  approaches  to  the  bridge,  the  bridge  com- 


panv  should  "  forever  have  the  exclusive  pot* 
session  and  use  of  said  bridge,  without  let  or 
hindrance  of  or  from  the  said  party  of  the 
first  part  [the  railroad  company],  which  ex- 
clusive possession  and  use  is  agreed  to  be  in 
liquidation  of  all  sums  of  money  advanced 
by  said  party  of  the  second  part,  and  for  its 
services  to  be  performed  under  this  agree- 
ment." The  language  ''shall  forever  have 
the  exclusive  possession  and  use  of  said 
bridge,"  in  its  connection,  we  think  shows 
that  the  parties  intended  that  the  bridge 
company  should  become  the  owner  of  the 
structure  when  completed.  Certainly,  ap- 
pellant and  that  company  so  construed 
it  when  they  made  the  lease  of  Decembor  8, 
1877.  It  apptears  from  the  evidence  that  ap- 
pellant furnished  the  money  to  the  bridge 
company  with  which  to  build  the  bridge, 
and  that  it  was  in  fact  built  for  its  sole 
benefit,  so  far  as  that  could  be  done  in  view 
of  the  rieht  of  other  railroad  companies  to 
use  it  under  the  act  of  congress  authorizing 
its  construction,  and  counsel  seem  to  insist 
that  therefore  appellant  should  be  held  to  be 
the  owner  of  the  property.  There  is  certainly 
enough  in  these  and  other  facts  proved  to 
raise  an  inquiry  as  to  why  appellant  did  not 
take  a  deed  for  the  property  from  the  bridge 
company  instead  of  leasing  it,  but  we  are 
unable  to  see  upon  what  principle  courts  can 
be  asked  to  ignore  the  direct  and  positive 
evidence  of  title  as  the  parties  have  made  it, 
and  hold  that  appellant  is  the  owner  by  con- 
struction merely  that  it  may  be  assessed  by 
the  state  board  of  equalization,  instead  of  the 
local  assessor.  Either  from  necessity  or  of 
its  own  volition,  appellant  has  never  become 
the  absolute  owner  of  the  property,  but  has 
left  the  leffal  title  to  the  same  in  the  Mis- 
sissippi Bridge  Company,  and  it  is  therefore 
subject  to  taxation  against  the  latter  by  the 
township  assessor  of  the  town  in  which  it  is 
located. 

The  judgment  cf  the  County  (hurt  i$  there- 
fore rights  and  it  wiU  be  affirmed^ 
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It  Therl^btofthestsfctetotaxtheftran- 
chise  of  a  brld^^  eorporsition  created  by 
It  to  not  defeated  by  the  fact  that  the  oompany 
had  obtained  from  another  state  the  privilege  of 
eitendinff  its  bridge  from  the  boundary  of  that 
Btate  at  low-water  mark  of  the  river  to  tbe  higb 
lands,  and  had  acquired  firom  oongreas  the  pri^- 
lege  of  maintaining  the  bridge  aoroes  a  navigable 
river,  and  the  designation  of  the  bridge  as  a  poet- 
road. 

KoxB.~As  to  taxation  of  ttrldge  between  two  Ju- 
^Mictioni,  see  note  to  esse  Immediately  pieoedlng 
tidBone. 

WL.R.A. 


8.  Interstate  bnslneMi  la  not  taarad  by 

taxing  tbe  fraoohise  of  a  bridge  company  which 
maintains  a  toll  bridge  between  states. 
8.  The '"capital  atoek**  of  a  corporation 

within  the  meaning  of  Stat.,  •  4070,  from  which 
tbe  value  of  its  tangible  property  is  to  be  de- 
ducted In  order  to  find  the  value  of  its  corporate 
f ranchlae  for  the  purpose  of  taxatfoo.  means  the 
entire  property,  real  and  personal,  tangible  and 
intantrible.  Including  assets  and  franchise. 

4.  Debts  of  a  corporation  cannot  be  de- 
ducted In  finding  the  value  of  its  franchise  as 
the  difference  t)etween  the  values  of  its  capital 
stock  and  tangible  property  where  tbe  constitu- 
tion requires  the  property  of  corporations  to  be 
taxed  like  that  of  individuals,  and  debts  of  the 
latter  are  not  deducted  from  their  property  for 
taxation. 

5.  The  valne  of  a  franchise  for  the  purpose 
of  taxation  Is  the  benefit  derived  from  its  posses- 
sion. 
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CROS8-APPSAL6  from  the  CircoH  Ck>art 
for  Franklin  County  in  an  action  brought  to 
enforce  payment  of  a  tax  upon  defeuaant's 
bridge  franchise;  the  plaintiff  appealing  from 
BO  much  of  the  Judgment  aa  reduced  the  value 
placed  upon  the  franchise  by  the  board  of  as- 
aessors  and  defendant  appealing  from  so  much 
of  the  Judgment  as  held  its  franchisee  subject 
to  taxation.  Beoenedcn  plaintiff*^  appeal;  of- 
firmed  on  drfendante  appeal. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  J.  Hendrick  for  the  Com- 
monwealth. 

Mestre.  Helm  ft  Brace  for  defendant 

€hraee»  J.,  delivered  the  opinion  of  the 
court: 

This  waa  an  action  filed  in  the  Franklin  cir- 
cuit court  by  the  commonwealth  of  Kentucky 
against  the  Henderson  Bridge  Company,  seek- 
ing to  recover  of  defendant  the  sum  of  $3,675. 
01,  the  amount  of  taxes  claimed  to  be  due  and 
payable  to  the  state  by  said  company  on  its 
franchise  as  a  corporation  created  by  the  laws 
of  Kentucky,  its  property  being  located  in  the 
state  of  Kentucky,  for  and  during  the  year 
1894,  under  a  valuation  and  assessment  made 
by  the  board  of  valuation  and  assessment,  viz., 
the  auditor,  secretary  of  state,  and  treasurer, 
as  established  by  law,  valuine  said  franchise 
as  of  date  September  16.  1898;  the  value  of 
said  franchise  being  fixed  at  $865,167.46,  ex- 
cluding therefrom  the  value  of  the  real  estate 
and  personal  property  owned  by  said  defend- 
ant in  this  state;  said  company  being  char- 
tered and  incorporated  by  the  state  of  Ken- 
tucky as  the  Henderson  Bridge  Company;  the 
defendant  having  been  so  assessed,  and  the  tax 
rate  being  42^  cents  on  each  $100  in  value  of 
its  franchise,  of  which  assessment  defendant 
was  duly  notified,  and  demand  being  made  for 
amount  due,  failed  to  pay.  The  answer  of  de- 
fendant is  divided  into  three  paragraphs,  not 
in  either,  however,  denying  its  incorpora- 
tion under  and  by  the  state  of  Kentucky,  nor 
that  its  property  and  franchise  is  located  in 
Kentucky.  Defendant  says:  First.  That 
though  it  obtained  its  charter  from  the  state  of 
Kentucky  to  build  this  bridge,  yet  that  it  also 
obtained  important  rights,  powers,  faculties, 
franchises,  and  privileges  from  the  state  of  In- 
diana; that  under  and  oy  its  charter  from  Ken- 
tucky it  could  only  build  its  structure  to  low- 
water  mark  on  the  north  side  of  the  Ohio  river; 
that  being  the  northern  boundary  of  the  state 
of  Kentucky.  Defendant  recites  in  this  para- 
graph sundry  provisions  from  the  general  in- 
corporation law  of  the  state  of  Indiana,  as  of 
date  March  2,  1875,  as  amended  by  Act  of 
the  legislature  of  date  April  8,  1881,  showing 
specially  by  this  amendment  that  any  foreign 
corporation  duly  incorporated  under  the  laws 
of  another  state  to  build  bridges  over  any  of 
the  streams  forming  the  boundary  line  between 
the  state  of  Indiana  and  such  other  state  might 
have  and  enjoy  all  the  rights,  privileges,  and 
franchises  granted  under  and  by  their  ffeneral 
laws  to  any  home  company  formed  and  incor- 
porated under  their  laws  for  that  purpose; 
then  reciting  other  provisions  under  the  gen- 
eral incorporation  laws  of  the  state  of  Indiana, 
29  L.  R.  A. 


whereby  it  says  it  was  finally  authorized  to 
construct,  build,  and  operate  so  much  of  its 
structure  as  extended  and  was  situated  within 
the  state  of  Indiana,  and,  in  addition,  to  build 
so  much  trestle  and  embankment,  and  place 
thereon  a  railroad,  as  would  take  trains  cross- 
ing this  bridge  out  to  the  highlands.  And  it 
says  that  without  these  rights,  privileges,  and 
franchises  the  franchise  granted  by  authority 
of  Kentucky  is  and  was  of  little  or  no  value. 
From  the  recitals  of  the  law  of  Indiana  aa 
made  one  might  suppose  that  this  company 
might  have  b^n  incorporated  under  the  laws 
of  the  state  of  Indiana  had  it  so  desired  to  ex- 
tend and  complete  its  structure  and  approach 
to  this  bridge  on  the  Indiana  side.  The  mate- 
rial defect  of  this  plea,  however,  is  that  it  does 
i)ot  allege  that  it  was  so  incorporated  under 
and  by  any  law,  general  or  special,  of  the  state 
of  Indiana.  It  only  says  that,  being  incorpo- 
rated under  and  by  the  laws  of  Kentucky  as 
the  Henderson  Bridge  Company,  that  then  it 
was  granted  certain  powers  and  privileges  un- 
der the  laws  of  Indiana,  not  denying  that  it 
actually  built,  nor  that  it  now  owns  and  oper- 
ates, its  bridges  and  the  approaches  thereto  un- 
der and  by  the  charter  and  incorporation  of 
the  legislature  of  Kentucky.  But  it  may  be 
further  said,  suppose  this  charter  was  supple- 
mented by  a  similar  charter  by  the  state  of  In- 
diana, authorizing  the  construction  of  that 
portion  of  the  bridge  north  of  low- water  mark 
of  the  Ohio  river,  and  that  the  state  of  Indi- 
ana levies  and  collects  its  tax  both  on  the  tan- 
gible property  and  the  franchise,  this  would 
Be  but  the  exercise  of  a  lawful  and  rightful  au- 
thority and  power.  What  possible  excuse 
could  this  be  to  the  defendant  for  refusing  to 
pay  taxes  on  its  tangible  property  in  Kentucky, 
and  on  its  franchise  granted  in  Kentucky?  It 
is  possible  that  it  may  then  obtain  franchises 
from  both  states,  and  acquire  property  in  both, 
and  exercise  its  franchise  powers  in  both,  and 
deny  its  duty  to  pay  taxes  to  either.  This 
part  of  defendant's  plea  is  insufficient.  Again, 
defendant  says  it  was  authorized  and  empow- 
ered to  build  and  operate  its  bridge  by  permis- 
sion and  authority  of  the  congress  of  the 
United  States;  that  congress  prescribed  the  di- 
mensions and  height  of  said  bridge,  and  pro- 
vided that,  when  built,  same  should  be  deemed 
a  post -route;  that  these  were  important  pow- 
ers, franchises,  and  privileges,  without  which 
neither  the  incorporation  of  its  company,  nor 
any  franchise  wanted  it  by  the  state  of  Ken- 
tucky, was  of  any  value.  It  affirms  in  its 
brief*  the  right  and*  power  of  the  congress  of 
the  United  States  to  charter  companies,  and  to 
grant  franchises  to  same,  to  build  bridges  over 
any  and  all  navigable  streams  in  the  United 
States,  and  cites  in  support  of  this  contention 
the  case  Luxton  v.  North  River  Bridge  Co.,  re- 
ported 158  U.  S.  525,  88  L.  ed.  806.  It  is  not 
necessary,  in  order  to  the  decision  of  this  case, 
to  question  the  power  claimed,  nor  the  author- 
ity of  the  case  quoted.  The  commonwealth  is 
not  undertaking  in  this  suit  to  impose  or  col- 
lect any  tax  from  defendant  on  any  franchise 
granted  it  by  authority  of  the  United  States, 
and  hence  this  decision  has  no  application. 
The  same  objection  lies  to  this  part  of  the  de- 
fendant's answer  that  is  taken  to  that  part  of 
same  pertaining  to  the  state  of  Indiana:  and 
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that  b  that  defendant  does  not  affinn  (aa,  of 
course,  it  could  not  tnitbfuUy)  that  it  was  in 
fact  incorporated  under  and  by  the  authority 
of  the  United  States,  or  any  act  of  oonereas, 
or  that  it  built  its  bridge  under  any  sudii  act 
of  incorporation  or  authority,  not  denyine,  as 
before  stated,  Its  incorporation  under  and  by 
tbe  laws  of  Kentucky,  and  not  denying  the 
fact  that  under  and  by  said  act  of  incorporation 
it  was  created  a  body  corporate,  and  from  this 
charter  it  derived  its  powers  to  build,  own,  op- 
erate, and  collect  tolls  on ,  said  bridge.  Neither 
does  counsel  for  defendant  properly  distinguish 
between  rights,  powers,  and  franchises  granted 
by  the  state  of  Kentucl^,  under  which  it  built, 
and  to-day  owns,  this  property,  and  the  duties 
and  burdens  imposed  by  the  congress  of  the 
Inited  States,  but  confuses  these  duties  and 
hardens  with  grants,  privileges,  and  franchises 
in  this:  that  while  the  defendant  was  created 
by  tbe  laws  of  Kentucky,  and  given  the  rights, 
powers,  and  franchises  that  It  enjoys  in  the 
construction  of  this  bridge,  all  that  the  con- 
gress of  the  United  States  undertook  to  do  was 
to  impose  certain  burdens  and  limitations  on 
this  power,  by  prescribing  certain  rules  and 
regulations  pertaining  to  tbe  building  of  this 
bridge,  so  that  ita  construction  should  in  no 
wise  interfere  with  the  free  navigation  of  the 
open  river.  This  was  quite  legitimate,  and 
altogether  proper,  and  clearly  within  the  power 
and  duty  of  congress.  And  again  congress 
declared  that  this  bridge,  when  so  constructed 
and  built,  sbonld  be  deemed  a  post-route. 
Yet  neither  of  these  things  can  in  any  just  or 
appropriate  sense  be  regarded  riehts,  powers, 
priTileges*  or  franchises  conferred  by  the  gov- 
emmeot  of  the  United  States,  but  as  burdens 
impsed  only.  So  ibis  part  of  the  answer  of 
defendant  was  also  defective  and  wholly  insuf- 
ficient, and  tbe  court  below  should  have  sus- 
tained the  demurrer  to  the  first  paragraph  of 
same,  embracing  these  items  noticed. 

Tbe  second  paragraph  of  defendant's  answer 
is  as  follows:  "The  defendant  says  that  its 
bridge  between  the  city  of  Henderson  and  the 
state  of  Indiana  is  used  entirely  for  transport- 
ing interstate  business, — transporting  passen- 
gers and  freight  between  the  states  of  Indiana 
and  Kentucky.  The  defendant  therefore  in- 
sists and  alleges  that  the  imposition  of  a  tax  by 
the  state  of  Kentucky  upon  tbe  franchise  of 
tbe  defendant  corporation  Is  a  tax  upon  its 
right  to  do  interstate  business,  and  is  an  un- 
lawful burden  upon,  and  an  attempt  upon  the 
part  of  the  state  of  Kentucky  to  regulate  com- 
merce between  the  states,  in  violation  of  that 
provision  of  the  Constitution  of  the  United 
otates  which  confers  powers  on  congress  to 
regulate  commerce  between  tbe  stales.^'  This 
paragraph  again  shows  gross  misapprehension 
on  the  part  of  defendant  and  its  counsel  of 
the  questions  involved  in  this  case.  This  is  a 
question  only  of  the  right  of  the  state  of  Ken- 
tacky  to  levy  and  collect  of  defendant  a  tax 
upon  its  property  owned  and  situated  exclu- 
sively in  Kentucky,  and  upon  the  value  of  its 
franchise  as  a  corporation,  created  under  and 
by  the  authoritp^  of  the  state  of  Kentuckv, 
and  upon  a  business  beins  wholly  done  within 
the  borders  and  limits  of  the  state,  and  this  tax, 
to  tbe  same  extent  precisely  as  that  assessed 
and  levied  on  all  other  corporations  created 
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by  the  laws  of  Kentucky,  rituated  and  doing 
business  in  its  Jurisdiction.  This  tax  is  only  to 
the  extent  that  the  taxes  of  aU  individuals  own- 
ing property  situated  in  Kentucky  may  be  as- 
sessed and  collected,  and  not  a  farthing  more. 
We  are  at  a  loss  to  see  how  this  demand  by  the 
state  of  this  corporation  of  the  same  tax  that  un* 
der  the  constitution  and  laws  of  the  state  must 
be  paid  by  all  other  corporations  has  anything 
to  do  with  regulating  commerce  between  the 
states,  or  how  it  in  any  wise  interferes  with 
the  constitutional  inhibition  of  any  act  of  con- 
gress ever  passed  on  this  subject.  We  appre- 
hend that  neither  under  this  clause  in  reference 
to  the  regulation  of  commerce  between  the 
states,  nor  under  any  other  clause  in  the  con- 
stitution, has  congress  ever  undertaken  to  lea- 
sen,  impair,  abridge,  or  take  away  the  right  of 
anv  state  within  the  federal  union  to  levy  and 
collect  the  same  rate  of  taxes  on  the  property 
of  corporations  and  individuals  situated  and 
resident  within  its  boundary,  though  they  may, 
for  the  time  being,  be  engaged  in  commerce, 
that  it  levies  upon  the  property  of  all  other 
corporations  and  indviduals.  Certain  it  is  that 
congress  has  never  yet  undertaken  to  pass  such 
law;  neither  is  it  probable  that  it  ever  will  un- 
dertake so  to  do,  at  least  while  its  halls  are 
filled  with  representatives  of  the  people,  wor- 
thy by  reason  of  their  intelligence  ana  charac- 
ter to  fill  such  high  positions.  And  if  such  a 
dangerous  and  destructive  law  should  be 
pas^,  what  lawyer  doubts  that  the  courts  of 
the  United  States  would  immediately  declare 
it  null  and  void,  as  at  once  destroying  the  sov- 
ereign power  of  the  states  on  this  subject  of 
taxation.  This  defendant  company  is  not  en- 
faced  in  oommerce  or  transportation  at  all. 
It  has  no  authority  or  power  or  franchise  to 
engage  in  commerce  or  transportation.  It  was 
simply  authorized  to  build  this  bridge,  and, 
when  bnilt,  then  the  railroads  that  may  be  en- 
gaged in  transportation,  and  so  indirectly  en- 
gaged in  commerce,  may  transport  merchan- 
dise and  passengers  over  its  structure,  in 
consideration  of  a  reasonable  rate  of  toll  for  so 
doing.  This  is  all;  nothing  more.  This  de- 
fendant, the  Henderson  Bridge  Company,  is 
no  more,  in  fact  not  as  much,  engaged  in  com- 
merce between  the  states  as  each  and  every 
railroad  in  the  United  States  that  anywhere  on 
its  line  may  cross  from  one  state  into  another, 
conveying  freight  and  passengers.  And  if, 
under  this  pretense,  this  bridge  company  can 
be  rightfully  nnd  lawfully  excused  from  the 
payment  of  its  lawful  taxes  to  the  state  of  Ken- 
tucky, assessed  and  levied,  as  we  vdll  hereafter 
demonstrate,  at  tbe  same  rate,  and  estimated  in 
tbe  same  mode  or  manner,  as  that  of  all  other 
taxes  on  corporations,  then  under  the  same 
pretext  can  toe  property  of  every  railroad  of 
the  United  States,  whose  line  at  any  place  ex- 
tends from  one  slate  into  another,  and  who  is 
thus  necessarily  engaged  io  transportiog  f  rei^^ht 
and  passengers  from  one  state  into  another,  be 
likewise  exempted  from  taxation.  We  deem 
this  proposition  incontrovertible,  and  simply  to 
state  it  is  to  show  the  utter  shallowness  and 
fallacy  of  the  pretext  by  and  under  which  this 
defendant  corporation  seeks  to  shield  and  pro- 
tect itself  from  its  just  and  lawful  share  of  the 
public  burden.  In  this  case  the  property  up- 
on which  this  tax  has  been  assessed,  being  only 
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that  portion  of  iU  structore  that  extends  to  the 
low- water  mark  on  the  north  side  of  the  Ohio 
river,  is  as  much  within  the  territorial  limits 
of  the  state  of  Kentucky  as  if  it  were  situated  at 
the  geographical  center  of  the  state,  and.  being 
BO  situated,  is  subject  to  the  authority  and  law- 
ful Jurisdiction  of  the  state  to  same  extent  as 
any  other  piece  of  property  in  the  limits  of  the 
state,  subject  only  to  the  constitutional  inhibi- 
tion that  It  shall  in  no  wise  obstruct  the  navi- 
SBtion  of  said  stream.  The  true  line  was 
xed  by  the  original  compact  between  Virginia 
and  the  federal  gOTemment,  whereby  Virginia 
under  her  right  to  all  territory  north  of  the 
Ohio  was  extended  to  low-water  mark  on  the 
north  side  of  said  stream.  And  this  has  al- 
ways been  recognized  by  both  the  states  bor- 
denng  on  this  stream,  as  well  as  by  the  federal 
ffovemment.  It  has  never  been  questioned. 
This  line, — ^low- water  mark  on  the  north  side 
of  the  Ohio  river,— like  all  other  lines  consid- 
ered with  reference  to  mathematical  accuracy, 
has  no  element  of  width  or  space.  It  is  as 
clearly  and  as  sharply  defined  by  its  own  terms 
as  the  lines  between  Indiana  and  Illinois  or 
Ohio  and  Michigan.  This  court  has  never 
questioned  the  right  or  the  power  of  congress 
to  regulate  commerce  between  the  states  in  any 
and  every  legitimate  wav  and  manner,  and  yet 
it  confesses  it  has  but  uttle  patience  with  the 
many  unwarrantable  and  indefensible  demands 
constantly  beiii^  presented  in  this  court,  tor- 
turing and  perverting  this  right  into  a  protec- 
tion for  many  derelictions  of  public  duty. 
We  believe,  however,  this  is  the  nrst  time  that 
this  power  has  been  appealed  to  to  destroy  the 
right  of  taxation  by  the  state  of  property  situ- 
ated within  its  territorial  limite.  The  demur- 
rer filed  by  the  commonwealth  to  this  paragraph 
of  the  answer  was  properly  sustained  by  the 
court  below. 

The  only  remaining  questions  are  as  to  the 
value  of  Uie  franchise  of  the  defendant  cor- 
poration, and  the  mode  and  manner  of  assess- 
ug  the  same;  these  questions  being  presented 
(rather  in  an  argumentative  way)  by  the  third 
paragraph  of  defendant's  answer.  To  show 
that  the  value  of  the  franchise  as  fixed  hj  the 
board  of  valuation  and  assessment,  viz.  $865,- 
157.46,  is  too  high,  and  that  the  mode  of  ascer- 
tainment .adopted  was  erroneous,  the  defend- 
ant relies  chiefly  on  this  clause  in  the  4079th 
section  of  the  Kentucky  Statutes:  '  That  said 
board  from  said  statement  [referring  to  a  sworn 
statement  ^ required  to  be  made  by  the  presi- 
dent of  the  company]  and  from  such  other 
evidence  as  said  board  may  have  if  such  cor- 
poration, company,  or  association  be  organized 
under  the  laws  of  this  state,  shall  fix  the  value 
of  the  capital  stock  of  the  corporation,  com- 
panv,or  association  as  provided  in  the  next  suc- 
ceeding section,  and  from  the  amount  thus 
fixed  shall  deduct  the  assessed  value  of  all 
tangible  property  assessed  in  this  state  or  in 
the  counties  where  situated.  The  remainder 
thus  found  shall  be  the  value  of  its  corporate 
franchise,  subject  to  taxation  as  aforesaid." 
The  next  section,  pursuing  substantially  the 
same  lines  of  procedure,  applies  to  corpora- 
tions org:inized  under  the  laws  of  other  states, 
and  having  property  and  doing  business  in  this 
state,  as  well  as  in  other  states,  provides  for  an 
assessment  and  an  apportionment,  and,  as  to 
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the  merits  of  this  controversy,  is  not  material. 
And,  to  speak  more  definitely  of  defendaot't 
contention,  it  depends  on  the  meaning  to  be 
given  to  the  words  "capital  stock  of  the  corpo- 
ration," found  in  the  section  quoted.  This 
word  "stock"  we  find  used  by  legislatures  and 
by  different  juridical  writers  and  courts  in  sev- 
eral different  senses,  and  that  its  particular 
meaning  must  generally  be  determined  by  the 
matten  in  hand,  the  thing  in  the  mind  of  the 
legislator  or  the  conrt,  the  context  as  well  as 
the  clause  wherein  it  may  be  found.  Mr. 
Lowell,  in  his  work  on  Transfer  of  Stock  (sec- 
tion 4),  says:  "Stock  has  been  succinctly  des- 
ignated as  *the  suin  of  all  the  rights  and  du- 
ttes  of  the  shareholder.'  Again,  it  has  been 
used  to  denote  (1)  the  capital  stock,  (2)  the 
shares  of  stock  or  of  the  stockholders,  and  (3> 
as  being  applied  so  as  to  include  both.  While 
the  term  'capital  stock*  generally  means  the 
fund  or  property  put  in  or  subscribed  by  mem- 
bers of  the  corporate  body,  yet  it  may  mean 
the  capital  put  in.  and  the  accumulations  of 
same,  not  distributed  as  dividends  or  profits.  '* 
Again,  it  is  said  that  the  value  of  the  capital 
stock  is  measured  by  that  of  the  corporate 
property.  An  interesting  description  of  thia 
term  "stock"  or  "capital  stock,"  and  what  it 
may  mean,  is  found  in  case  of  Beople  v.  CaU- 
man,  126  N.  T.  488,  12  L.  R  A.  762.  We 
make  the  following  extracts:  "The  capital 
stock  of  a  companv  is  one  thing,  and  that  of 
the  shareholders  u  another,  and  a  different, 
thing.  That  of  the  company  is  simply  ita 
capital  existing  In  money  or  property  or  both, 
while  that  of  the  shareholders  is  representa- 
tive, not  merely  of  that  existing  and  tangible 
capital,  but  also  of  surplus,  of  dividend-earn- 
ing power  of  franchise,  and  the  good-will  of  an 
established  and  prosperous  business.  The 
capita]  stock  of  the  company  is  owned  and 
held  by  the  company  in  its  corporate  chara& 
ter.  The  capitid  stock  of  the  stockholders 
they  own  and  hold  in  different  proportions  as 
individuals.  The  one  belongs  to  the  corpora- 
tion, the  other  to  the  corporators.  The  fran- 
chise of  the  company,  which  may  be  deemed 
its  business  opportunity  and  capacity,  is  the 
property  of  the  corporation,  but  constitutes  no 
part  or  element  of  the  capital  stock,  while  the 
same  franchise  does  enter  into  and  form  a  part, 
and  a  very  essential  part,  of  the  shareholders' 
capital  stock.  While  the  nominal  or  par  value 
of  the  capital  stock  and  of  the  share  stock  is 
the  same,  the  actual  value  is  often  widely  dif- 
ferent. The  capital  stock  of  the  company 
may  be  wholly  in  cash  or  in  property  or  bot  h, 
which  may  be  counted  and  valued.  It  may 
have,  in  addition,  a  surplus  consisting  of  some 
accumulated  and  reserved  fund,  or  of  undi- 
vided profits,  or  both;  but  that  surplus  is  no  part 
of  the  company's  capital  stock.  ...  But 
that  surplus  does  enter  into  and  form  part  of 
the  share  stock,  for  that  represents  and  absorbs 
into  its  own  value  surplus  as  well  as  capital, 
and  the  franchise  in  addition;  so  that  the  prop- 
erty of  every  company  may  consist  of  three 
separate  and  distinct  things,  which  are  its  capi- 
tal stock,  its  surplus,  and  its  franchise;  bat 
these  three  things,  several  in  the  ownership  of 
the  company,  are  united  in  the  ownership  of 
the  shareholders.  The  share  of  stock  covers^ 
embraces,  represents  all  three  in  their  totality. 
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for  it  is  a  business  photograph  of  all  the  cor- 
porate possessions  and  possibilities."  In  this 
cue.  whUe  it  is  apparent  that  the  court  uses 
the  term  "capital  stock"  of  the  company  or 
corporation  in  its  most  limited  sense,  it  yet 
makes  it  clear  that  the  corporation,  the  corn- 
pa  ay,  in  its  property  rigbts,  represents  and  em- 
braces both  capital  stock,  strictly  so  speaking, 
(he  tangible  property  owned  by  the  compaoy 
as  well»  the  surplus,  undivided  earnings,  if 
any,  and  the  franchise;  and  while  that  court 
describes  the  shares  of  stock  owned  by  the 
several  individual  members  of  the  corporation 
fts  represeoting  in  interest  and  value  all  these 
tbioga,  yet  the  same  things  all  combined  oon- 
stiiute  and  are  the  property  of  the  corporation 
or  company.  So,  again,  we  find  it  said  by  a 
Kew  York  coui)  in  Barry  v.  Merchants  Bix- 
change  Co.,  1  Sandf.  Ch.  807,  7  L.  ed.  340, 
"that  the  corporation  is  not  limited  in  its  own- 
ership of  property  by  the  amount  fixed  as  its 
capital  stock."  Again,  Mr.  Cook,  in  his  work 
OD  Stock  &  Stockholders  (section  9),  says: 
"That  while  capital  stock  is  to  be  clearly  dis- 
tinguished from  the  amount  of  property  owned 
by  the  corporation,  yet  occasionally  it  happens 
that  under  the  terms  of  statutes  relating  to 
taxation,  which  have  been  drawn  without  re- 
gard to  the  technical  meaning  of  the  words, 
the  courts  will  construe  the  capital  stock  to 
mean  all  the  actual  property  of  the  corpora- 
tion;  but  this  is  for  the  purpose  of  carrying 
out  the  meaning  of  the  statute,  and  is  not  the 
real  meaning  of  the  term."  Again,  it  is  said 
that  the  property  of  a  corporation  mav  em- 
brace not  only  the  property  contributed  Dv  the 
stockholders,  bat  that  otherwise  obtained  by  it 
under  its  charter.  'See  Williams  v.  Western  U. 
Tdeg.  Go,  98  N.  T.  162. 

Thus  we  see  what  a  varied  meaning  this 
term  '^capital  stock"  may  have.  So  that  it  be- 
comes necessary  to  examine  and  see  what  was 
the  object  and  meaning  of  the  legislature  when 
Qsing  this  term  in  the  clause  before  quoted 
from  section  4079  of  our  Statutes.  In  this  ex- 
amination it  becomes  important  to  notice  those 
clauses  of  the  constitution  in  reference  to  re- 
venue and  taxation,  and  see  what  was  contem- 
plated and  enjoined  by  that  instrument  in  re- 
ference to  taxation.  Section  172  provides: 
"That  all  property  not  exempt  from  taxation, 
by  this  constitution,  shall  be  assessed  at  its 
fair  cash  value,  estimated  at  the  price  it  would 
bring  at  a  fair  voluntary  sale.  ..."  Sec- 
tion 174  provides:  *  'That  all  property  whether 
owned  by  natural  persons  or  by  corporations, 
iliall  be  taxed  in  proportion  to  its  value,  unless 
exempted  by  this  constitution,  and  all  corpo- 
rate property  shall  pay  the  same  rate  of  taxation 
PAid  by  individual  property.  Nothing  in  this 
constitution  shall  be  construed  to  prevent 
tbe  general  assembly  from  providing  for 
taxation,  based  on  income,  licenses,  or  fran- 
chises." Thus  it  is  manifest  that  what  the 
constitution  intended  to  be  taxed  was  prop- 
erty,—all  property;  and,  as  to  corporations, 
not  only  afl  tangible  property,  but  that  it  fai- 
teoded  to  leave  the  legislature  of  the  state  free 
to  tax  the  franchise  of  corporations  if  it  so  de- 
^red;  that  the  property  of  a  corporation  should 
be  taxed  as  the  property  of  an  individual.  R 
^ill  be  observed  that  in  these  several  sections 
quoted  "capital  stock,"  "stock,"  and  ''shares 
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of  stock"  are  not  mentioned  as  bdng  appropii- 
ate  terms  to  designate  the  subjects  of  taxation, 
but  it  says  "property,"  "all  property,"  etc..  so 
that  there  might  be  no  confusion  as  to  what 
that  instrument  intended.  Neither  is  there 
any  reason  to  suspect  that  the  legislature  did 
not  understand  the  language  and  meaning  of 
the  constitution  when  it  came  to  frame  the  rev- 
enue laws  of  the  state  under  it  now  under 
consideration.  Neither  is  there  reason  to  sus- 
pect that  it  did  not  intend  and  endeavor  in 
good  faith  to  carry  into  effect  the  intent  and 
meaning  of  the  constitution.  So  that  we  may 
safely  interpret  all  words  and  phrases  (of 
doubtful  and  uncertain  meaning)  in  accord- 
ance with  and  so  as  to  effectuate  and  carry  out 
that  intent. 

We  find  that  the  'legislature,  in  framing  the 
first  revenue  law  under  this  new  constitution, 
declared  that  all  property,  both  real  and  per- 
sonal, should  be  assessed  for  taxation  at  lis  fair 
cash  value  at  a  fair  voluntary  sale,  etc  We 
find  that  by  section  4020  the  legislature  for  the 
purposes  of  taxation  of  corporations  divided 
their  property  into  tangible  and  intangible, 
leaving  the  tangible  to  be  assessed  by  the  ofil- 
cer  of  the  county  where  the  same  was  situated, 
but  as  to  the  intangible  (which  term  was  used 
as  synonymous  with  "franchise")  directed  that 
that  should  be  valued  and  taxed  as  provided  in 
section  4077.  We  find  by  section  4077  that 
"every  railway  company  or  corporation,  .  .  . 
bridge  company,  ...  as  also  every  other 
corporation,  company,  or  association  having  or 
exercising  any  special  or  exclusive  privilege  or 
franchise,  not  allowed  by  law  to  natural  per- 
sons, or  performing  any  public  service,  shall, 
in  addition  to  the  other  taxes  imposed  on  it  by 
law,  annually  pay  a  tax  on  its  franchise  to  the 
state,  and  a  local  tax  thereon  to  the  county,  in- 
corporated city,  town,  and  taxing  district  where 
its  iranchise  may  be  exercised.*^  The  auditor, 
treasurer,  and  secretary  of  state  are  created  a 
board  of  valuation  and  assessment  for  fixing 
the  value  of  said  franchise.  They  are  to  de- 
signate when  this  tax  shall  be  payaUe,  and  to 
apportion  same,  when  more  than  one  jurisdio- 
tion  may  be  entitled  to  a  share  of  such  tax. 
Section  4078  gives  some  general  directions  as 
to  how  this  board  of  valuation  and  assessment 
shall  proceed  to  determine  the  value  of  this 
franchise  which  is  to  be  taxed.  It  provides 
that  the  president  or  chief  oflQcer  of  such  cor- 
poration shall,  between  the  15th  day  of  Septem- 
ber and  the  1st  day  of  October,  annually,  make 
a  statement  under  oath,  showing  the  following 
facts,  viz.:  The  name,  place  of  business,  kind 
of  business,  etc.,  engaged  in;  the  amount  of 
capital  stock,  preferred  and  common;  the  num- 
ber of  shares  of  each;  the  amount  of  stock  paid 
up;  the  par  and  real  value  thereof;  the  highest 
price  at  which  such  stock  was  sold  at  a  oona 
fide  sale  within  twelve  months  before  the  16th 
day  of  September  of  the  year  when  the  state- 
ment is  made;  the  amount  of  surplus  fund  and 
undivided  profits,  and  the  value  of  all  other 
assets;  the  total  amount  of  indebtedness  as 
principal;  the  amount  of  gross  or  [and]  net 
earnings  or  income,  including  interest  on  in- 
vestments and  incomes  from  all  other  sources, 
within  twelve  months  preceding  the  time  of 
makitag  the  statement;  the  amount  and  kind  of 
tangible  property  in  this  state,  and  where  sit- 
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uated,  assessed,  or  liable  to  assessment  in  this 
state,  and  tbe  fair  cash  value  thereof » estimated 
at  the  price  it  would  briug  at  a  fair  voluntary 
sale;  and  such  other  facts  as  the  auditor  may 
require,--all  this  indicatiDs:  as  clearly  as  it  is 
possible  for  language  to  indicate  that  the  ob 
Ject  of  the  legislature  was  that  the  board  of 
valuation  and  assessment  should  thus  be  able 
to  form  a  correct  estimate  of  the  value  of  the 
entire  property  of  the  company  or  corporation 
whose  case  they  were  investigating.  Then  fol- 
lows the  clauae  in  section  4079,  before  quoted, 
requiring  the  board,  from  the  statement,  and 
from  ail  evidence  before  it.  to  proceed  to  fix 
the  value  of  the  capital  stock  (meaning  the  en- 
tire property)  of  the  company  or  corporation, 
and  that  from  the  amount  thus  fixed  they  shall 
deduct  the  assessed  value  of  the  tangible  prop- 
erty of  the  company  or  corporation  assessed  in 
thestate  or  in  the  county  where  situated,and  that 
the  balance  thus  found  should  be  the  value  of 
the  corporate  franchise  subject  to  taxation  as 
aforesaid.  So  that  the  question  returns.  Did 
the  legislature  mean  by  the  expression  "capi- 
tal stock"  only  the  amount  of  money  that  may 
have  been  paid  in  by  the  stockholders,  or  did 
it  mean  to  embrace  and  include  by  that  term 
the  entire  property,  of  every  kind  and  descrip- 
tion, tangible  ana  intangible,  embracing  not 
only  capital  stock  originally  paid,  but  all  prop- 
erty afterwards  acquired  and  then  owned  by 
the  company,  as  well  as  any  surplus  undivided 
profits  then  on  hand,  and  all  other  assets,  as 
well  as  its  franchise? 

In  the  light  of  the  foregoing  provisions  of 
the  constitution,  and  of  the  act  of  tbe  legisla- 
ture, and  of  the  instructions  given  to  the  board 
of  valuation  and  assessment,  and  of  the  sworn 
statement  demanded  of  the  president  of  the 
company,  on  which,  with  other  testimony,  to 
make  this  valuation,  we  are  constrained  to  say 
that  by  this  term  ''capital  stock"  the  legislature 
meant  to  include  the  entire  property,  real  and 

gersonal,  tangible  and  intangible,  asseta  on 
and,  and  its  franchise  as  well;  and  that,  when 
8o  embraced  and  construed  and  valued  as  an 
entirety,  then  to  take  ofif  the  tangible  property 
already  assessed,  and  that  the  net  balance  will 
Bhow  and  shall  be  the  value  of  the  franchise  to 
be  taxed  under  section  4077.  This  was  the 
construction  given  to  these  several  clauses  by 
the  board  of  valuation  aod  assessment,  and  we 
entertain  no  doubt  of  its  correctness.  All  the 
property  of  the  corporation  cannot  be  taxed  in 
anv  other  way.  The  total  value  of  the  property 
of  this  corporation  was  thus  fixed  at  $2,900,000, 
and  the  evidence  in  the  record  abundantlysup- 
ports  the  correctness  of  this  estimate.  While 
it  is  true  that  the  technical  cspital  stock  of  tbe 
company  was  based  on  $1,000,000,  yet  under 
their  charter  they  were  authorized  to  borrow 
money  and  issue  bonds  in  aid  of  the  enterprise 
for  which  they  were  incorporated,  and  they 
did  iFSue  $2,000,000  in  bonds,  and  put  the  pro- 
ceeds of  these  bonds.  combiDin/zsanie  with  tbe 
$1,000,000  capital  stock,  in  the  building  of 
their  bridge  and  its  approaches,  so  that  tbey 
had  invested  in  said  enterprise  not  only  the 
$1,000,000  stock,  but  proceeds  of  the  $2,000,000 
in  bonds;  and  the  evidence  shows  the  property 
in  its  entirety  is  worth  what  it  cost.  But 
defendants  argue  that  tbey  should  not  be  taxed 
on  the  debt  that  they  owe.  They  are  not  so 
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taxed.  Of  course,  a  debt  cannot  be  made  the 
subject  of  taxation  as  against  the  one  who 
owes  it.  But,  on  the  other  hand,  neither  can 
an  outstanding  debt  be  deducted  from  the  value 
of  any  property  in  assessins;  same  for  taxation. 
It  cannot  be  done  in  behalf  of  an  individual:  ia 
never  done;  and  when  the  constitution  requirea 
that  the  property  (not  stock  or  capital  stock, 
but  property)  of  all  corporations  must  be  taxed 
in  the  same  manner  as  the  property  of  an  in- 
dividual, then  it  is  manifest  that  neither  can  a 
corporation,  in  an  assessment  of  its  property 
fur  taxation^  obtain  any  credit  for  any  debt  that 
it  may  owe.  This  proposition  we  think  abso- 
lutely clear.  Furthermore,  the  board  of  valu- 
ation and  assessment,  following  out  the  line 
claimed  by  defendant,  after  determining  the 
value  of  tne  entire  property  of  the  defendant, 
fixing  same  at  $2,900,000,  dedficted  from  this 
amount  the  value  of  said  proper^,  including 
the  railroad  and  that  portion  or  the  bridge 
proper  situated  beyond  or  north  of  low- water 
mark,  as  shown  by  the  evidence,  and  leavinjt 
as  the  value  of  the  property  in  Kentucky  ibe 
sum  of  $1,514,893;  and  this  was  then  appor- 
tioned by  deducting  the  value  of  the  tao^ble 
property  listed  in  Henderson  county,  viz.. 
$649,735.54,  and  leaving  $865,157.46'  as  the 
value  of  the  franchise  of  defendant  to  be  taxed 
under  this  proceeding.  These  valuations  are 
clearly  within  the  evidence  as  shown  by  the 
record.  It  is  supported  by  the  sworn  stateme:^  I 
of  the  president  of  the  company  (after  correct- 
ing all  mistakes  in  same).  It  may  also  be  ob- 
served in  the  simple  fact  that  the  market  value 
of  the  stock  of  the  company  is  in  the  aggre^te 
$900,000,  when  we  know  that  the  bonds  taking 
precedence  of  the  stock  in  the  sum  of  $2,000,000 
must  be  good,  otherwise  the  stock  could  have 
no  value,  and  thus  that  the  property  and  fran- 
chise must  be  worth  the  $2,900,000.  Again, 
it.is  shown  that  the  annual  gross  income  for 
the  year  preceding  this  valuation  was  $217,- 
072.21,~enough  to  pay  an  annual  interest 
on  both  bonds  and  stock  of  more  than  7  per 
cent,— or.  making  another  estimate,  this  $217,- 
072  would  pay-  an  annual  interest  on  the 
value  of  the  tangible  property  as  taxed  in 
Indiana  and  given  in  to  the  county  of  Hender- 
son of  nearly  17  per  cent.  So  that  the  large 
earning  capacity  of  this  property,  based  on  ita 
tangible  value  only,  authorizes  us  to  assume 
that  it  lies  in  its  franchise,  which  is  the  right 
to  charge  tolls  on  every  locomotive,  freight  and 
passenger  car,  ton  of  freight,  and  passenger 
that  passes  over  its  road.  And  this  rate  of  toll 
is  practically,  up  to  this  time,  in  the  discretion 
of  the  company,  the  legislature  not  having 
undertaken  to  limit  or  control  the  same,  ana 
make  same  reasonable.  But  it  is  insisted  by 
counsel  in  argument  that  the  state  of  Kentucky 
has  no  right  to  tax  tbe  franchise  granted  by  it 
to  this  company,  and  they  rely  upon  the  au- 
thority of  the  case  of  Oaliforn%a  v.  Pacific  R, 
Cos.,  127  U.  S.  40,  82 L.  ed.  157,  2  Inters.  Com. 
Rep.  153.  We  have  examined  these  cases, 
and  find  that  tbe  facts  upon  which  they  are 
made  to  turn  (the  very  foundation  of  the  de- 
cision) are  totally  dissimilar  and  unlike  the 
facts  in  this  case,  and,  consequently,  that  how- 
ever sound  and  correct  the  law  announced  in 
those  cases  may  be  (and  we  do  not  question  it), 
it  baa  no  application  to  this  case.    Counsel  for 
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tppellftnU  copT  lome  two  pages  of  that  dadiion 
Into  their  brief,  ahowiog  tiiat  the  federal  courU 
ref uaed  to  allow  the  state  of  California  to  tax 
the  franchise  of  said  railroad  companies.    The 
court)  tdher  deyoting  many  pages  of  that  de- 
cision to  a  recital  of  the  fads  of  the  cases 
before  it  as  found  by  the  court  below,  and  as 
the  conclusion  of  fact  on  which  the  decision 
is  made  to  turn,  savs:    "That  if,  therefore,  the 
Central  Pacific  Kailroad  Company  is  not  a 
federal  oorporationy  its  most  important  fran- 
chises (including  that  of  constructing  a  railroad 
from  the  Pacific  Ocean  to  Ogden  City)  were 
conferred  upon  it  by  congress."    Hence  the 
court  properly  concluded  that,  the  franchise  of 
the  road  being  incorporated  and  granted  by  the 
federal  goTernment,  was  not  subject  to  taxation 
by  the  state  of  California,— a  state  of  case 
wholly  different  from  this  case,  as  before 
shown  in  this  opinion.    Mr.  Morawetz,  in  his 
work  on  Corporations  (section  929),  speaking 
of  franchises  and  their  value,  says:    "Care 
must  be  taken  to  distinguish  between  the  dif- 
ferent meanings  of  the  word  'value.'    One 
meaning  of  the  word  is  'price,'  or  the  'amount 
for  whi«di  a  thing  can  be  sold.'    In  this  sense 
franchises  have  clearly  no  value  whatever, 
because  by  their  nature  they  are  not  transfera- 
ble.   They  cannot  be  sold  or  leased  or  mort- 
gaged, nor  can  they  be  taken  under  execution. 
On  the  other  hand,  franchises  clearly  have  a 
value  if  the  word  'value'  is  used  to  signify  the 
Advantage  derived  from  their  possession;  or,  in 
other  words,  their  utility.    The  value  of  a 
franchise,  using  the  word  'value'  in  this  sense, 
vould  not  be  measured  by  the  cost  or  diflSculty 
of  obtaining  the  franchise,  or  by  its  exclusive 
character,  bat  by  the  benefit  derived  from  its 
possession."    Thus  the  value  of  the  franchise 
in  this  case  aptly  illustrates  the  meaning  of  the 
author.    It  shoiild  be  further  said  that  the 
findings  in  this  board  of  valuation  and  assess- 
ment partake  of  a  judicial  nature.    The  de- 
fendant had  its  day  in  court    It  did  appear, 
on  notice,  before  that  board,  and  on  evidence 
made  its  defense,  and  on  this  hearing  that 
board  rendered  its  decision  in  fixing  the  value 


of  the  franchise  of  defendant,  granted  by  au- 
thority of  the  state  of  Kentucky.  And  this 
flndinff,  if  not  conclusive,  is  entitled  to  a  very 
high  degree  of  consideration  and  authority, 
and  it  sAiould  not  be  lightly  set  aside  or  disre- 
garded by  the  courts,  unless  the  board  pro- 
ceeded upon  an  erroneous  principle,  or  adopted 
an  improper  mode  or  manner  of  estimating 
the  vaJue  of  the  franchise,  or  unless  fraud  is 
charged  find  shown  to  exist  It  is  not  contem- 
plated by  the  law  that  every  corporation,  com- 
pany, or  association  operating  under  and  en- 
joying a  franchise  from  the  state  should,  simply 
w  denying  the  correctness  of  the  valuation 
placed  on  its  franchise  by  this  board,  put  again 
the  whole  thing  in  issue,  and  have  same  reheard 
and  adjudicated  by  the  courts.  It  would  be 
an  inefficient  system  of  revenue  for  the  state  if 
its  just  taxes  against  every  such  corporation, 
company,  or  association  could  only  be  collected 
at  the  end  of  a  separate  lawsuit  against  each. 
We  have  thus  gone  into  the  merits  of  this  case 
at  some  length,  knowing  the  importance  of  a 
correct  interpretation  of  our  existing  revenue 
laws  with  reference  to  the  taxation  of  the 
franchise  of  all  corporations*  companies,  and 
associations  operating  under  and  enjoying  the 
benefits  of  the  same  conferred  by  this  state. 
The  court  below  disregarded  the  flndini;  of  the 
board  of  valuation  and  assessment  as  to  the 
value  fixed  on  the  franchise  of  this  defendant 
company,  supported  as  it  was  by  the  only  other 
evidence  introduced  on  the  trial  of  the  cause, 
and  fixed  the  valuation  of  said  franchise  for 
the  purpose  of  taxation  at  the  sum  of  $140,000 
only,  and  rendering  Judgment  for  the  com- 
monwealth on  that  basis  (at  42i  cents  on  the 
$100  value  of  same,  as  fixed  by  law)  for  the 
sum  of  $595.  From  that  judgment  both  par- 
ties appealed. 

That  judgment  was  errtmeouM,  and  an  the  ap- 
peal of  the  Commonwealth  it  is  reverted,  but  af- 
firmed on  the  appeal  of  the  Hendereon  Bridge 
Company,  It  is  now  ordered  that  same  be  set 
aside  and  held  for  naught,  and  this  cause  is  re- 
manded for  further  proceedings  consistent  with 
this  opinion. 
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William  B.  RITCHIE,  Plff.  in  Err.^ 

PEOPLE  of  the  State  of  Illinois. 
(Itt  HI.  9&)     , 

1.  A  Btatnte  proTiding^  thiU  no  Dsmale 

shall  be  employ ed  in  any  factory  or  work- 
shop more  tban  eight  hours  in  any  one  day  or 

forty-eight  hours  in  any  one  week  prohibits  botb 

the  employer  and  employ^  from  entering  into  a 

ooo^ctof  employment  for  a  greater  time  and 

mtrlots  their  right  to  oontraot  with  each  other 

^lith  reference  to  the  hours  of  labor. 
B.  The  prlTllegre  of  contraetingr  is  both  a 

liberty  and  a  property  right  of  whlcli  one  cannot 
Jw  deprlyed  without  due  process  of  law. 

Noxx.— As  to  constitutionality  of  statutes  re- 
"h^cting  eontracta  and  buaineM.  see  wiU  to  State 
t.Uomis(Ma)aLb  B.A.780. 
»LRA. 

^p<?  al>o  32  L.  R.  A.  445;  36  L.  R.  A.  533;    37  L.  R.  A.  103;  45  L.  R.  A.  003;  47  L.  R.  A. 
•^2,  71,  380. 


8.   The  Flight  to  labor  or  emploar  labor 

and  make  contracts  in  respect  thereto  upon  such 
terms  as  may  be  agreed  upon  is  included  in  the 
guaranty  of  Const.,  art.  2,  •  2,  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law. 

4.  While  the  rii^ht  to  eontraet  magr  be 
subject  to  limitations  growing  out  of  the 
duties  which  the  individual  owes  to  society,  the 
public,  or  the  government,  the  power  of  the  legis* 
lature  to  limit  such  right  must  rest  upon  some 
rensonable  basis  and  cannot  be  arbitrarily  ejcer- 
oised. 

5.  A  statute  entitled  **An  aet  to  rege- 
late the  manofkctnre  of  clothing^,  wear* 
ing  apparel,  and  other  articiea,  etc."  and 
providiofr  in  its  body  that  no  female  shall  be 
employed  in  any  factory  or  workshop  more  than 
eight  hours  a  day.  will  embrace  only  employment 
in  the  manufacture  of  articles  of  the  same  kind 
as  those  ezpre«sly  enumerated. 
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6*  A  statate  prohlbitlnf  the  employ- 
ment  of  femaiee  to  any  factory  or  workshop 
for  more  than  eight  hours  a  day  to  unoonstitu- 
tionaJ  as  partial  and  diflorimlnatinff  Id  its  char- 
acter whether  applyiDff  only  to  manufacturers  of 
wearlDff  apparel  and  like  articles  or  as  applyioff 
to  manufacturers  of  all  kinds  of  products. 

7«  A  Btatute  iirobibittng^  the  emploj* 
ment  of  female*  in  any  fketory  or  work< 
shop  more  than  eight  hours  a  day  is  unoonsUtu- 
tlonal  as  a  purely  arbitrary  restriction  upon  the 
fundamental  right  of  the  oitiien  to  control  his  or 
her  own  time  and  faculties,  and  a  substitution  of 
the  legislative  Judgment  for  that  of  the  employer 
and  employ^  in  a  matter  about  which  they  are 
competent  to  agree  with  each  other. 

8«  The  lei^ialatare  in  nndertalring  to 
impose  an  nnreaeonable  and  unneoee- 
■ary  burden  upon  any  one  citizen  or  class  of 
dtisens  transcends  the  authority  intrusted  to  it 
by  the  constitution  although  it  imposes  the  same 
burden  upon  all  other  citiaens  or  dass  of  citixens. 


9«  The  rii^ht  to  make  contracts  is  in- 
herent and  inalienable  under  Const.,  art 
8,  •  1,  declaring  that  all  men  are  by  nature  free 
and  independent  and  have  certain  Inherent  and 
inalienable  rights  among  which  are  life,  liberty, 
and  the  pursuit  of  happiness,  and  any  attempt  to 
unreasonably  abridge  it  is  unconstltutionaL 

10*  The  police  power  of  the  state  is  that 
power  which  enables  it  to  promote  the  health, 
comfort,  safety,  and  welfare  of  society. 

11.  Statntes  passed  in  pnrsnanee  of  the 
police  power  of  the  state  mnfit  not 
conflict  with  the  constitution  and  must 
have  some  relation  to  the  end  sought  to  be  ao> 
complished,  and  where  their  ostensible  object  is 
to  secure  the  public  comfort,  welfare,  or  safety 
they  must  appear  to  be  adapted  to  that  end  and 
cannot  invade  the  rights  of  person  and  property 
under  the  guise  of  a  police  regulation  where  they 
are  not  such  in  fact. 

18.  It  is  the  proTince  of  the  courts  to 
determine  whether  a  statute  purporting  to  be 
sn  exercise  of  the  police  power  of  the  state,  but 
taking  away  the  property  of  a  citizen  or  inter- 
fering  with  his  personal  liberty,  is  an  appropriate 
measure  for  the  promotion  of  the  comfort, 
safety,  and  welfare  of  society. 

18.  A  statute  prohibiting  the  employ- 
ment of  women  in  Itectories  or  work- 
shops for  more  than  eiflrht  hours  a  day 

cannot  be  sustained  as  a  police  regulation  for  the 
promotion  of  the  public  health,  on  the  ground 
that  it  is  designed  to  protect  women  on  account 
of  their  sex  and  physique,  as  sex  is  no  bar  under 
the  Illinois  constitution  or  laws  to  the  right  to 
contract,  and  the  mere  fact  of  sex  will  not  Justify 
the  exercise  of  the  police  power  for  the  purpose 
of  limiting  the  exercise  of  such  rights  by  a  wo- 
man, unless  there  is  some  fair,  Just^  and  reaBo». 
able  connection  between  such  limitation  and  the 
public  health,  safety,  or  welfare,  and  there  is  no 
reasonable  ground  why  a  woman  should  be  de- 
prived of  the  right  to  determine  for  herself  how 
many  hours  during  each  day  she  can  and  may 
work  in  an  employment  conceded  to  be  lawful  in 
itself  and  suitable  for  her  to  engage  in,  even  If 
the  police  power  can  be  exercised  to  prevent  in- 
Jury  to  the  individual  engaged  in  a  particular 
calling. 

14.  A  statute  contalninip  two  distinct 
sul]r]eets  both  of  which  are  expressed  in  the 
title  is  wholly  void  under  Const.,  art.  4,  •  18,  de- 
claring that  no  act  shall  embrace  more  than  one 
subject  and  that  shall  be  expressed  in  the  title; 
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but  if  any  subject  be  embraced  which  is  not  ex- 
pressed in  the  title  the  act  is  void  only  as  to  so 
much  thereof  as  shall  not  be  expressed. 
1 5*  Factory  inspectors  provided  for  tn  Act 
June  17, 18B8,  are  state  officers  or  officers  of  the 
government  within  the  provision  of  Const.,  art.  4, 
•  16,  providing  that  bills  making  appropriations 
for  the  pay  of  members  and  officers  of  the  gen- 
eral assembly  and  for  the  salaries  of  the  officers 
of  the  government  shall  contain  no  provisions 
on  any  other  subject. 

16.  Act  June  17,  1898,  prowidin^  fbr 
the  reg^ulation  of  manufacturing  ee- 
tablishmentSv  the  appointment  of  factory 
inspectors^  and  making  an  appropriation  there- 
for, although  it  contains  an  appropriation  for 
the  Inspectors*  salaries,  is  not  an  appropriatioa 
bill  within  Const.,  art.  4,  •  16,  making  void  pro- 
visions in  appropriation  bills  upon  any  other  aob- 
Jeot. 

17.  The  Utte  of  Act  June  17,  1898,  ''An 
act  to  reflfulate  the  manufkctnre  of 
clothing,  wearing  apparel,  and  other  amcles 
in  this  state  and  to  provide  for  the  appointment 
of  state  inspectors  to  enforce  the  same  and  to 
make  an  appropriation  therefor,**  does  not  ex^ 
press  two  subjects  because  the  appropriation 
for  salaries  of  the  factory  inspectors  provided 
for  is  a  separate  subject,  as  the  words  **apprtipria- 
tion  therefor**  do  not  necessarily  imply  that  the 
appropriation  is  for  such  salaries  but  may  be  for 
the  payment  of  their  expenses. 

18*  The  appropriation  in  Act  June  17, 
1898*  S  10,  for  the  salaries  of  fkctiury 
inspectors  ia  a  subject  not  expressed  in  the 
title  **An  act  to  regulate  the  manufacture  of 
clothing,  wearing  apparel,  and  other  article  in 
this  state  and  to  provide  for  the  appointment  of 
state  inspectors  to  enforce  the  same  and  make 
an  appropriation  therefor,**  and  Is  void  under 
Const.,  art.  4,  •  IS,  declaring  that  if  a  subject  shall 
be  embraced  in  an  act  which  is  not  expressed  In 
the  title  the  act  shall  be  void  as  to  so  much 
thereof  as  is  not  expressed. 

(June  17, 1893.) 

ERKOR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convicting 
defendant  of  violating  the  provisions  of  the 
statute  against  em  ploymg  women  in  factories 
for  more  than  eight  hours  during  each  day. 
Betened, 

The  facts  are  stated  in  the  opiDion. 

Messrs.  Moran,  Kraus  ft  Kayer,  for 
plaintiff  in  error: 

The  title  to  the  act  in  question,  and  the  act 
itself,  discloses  at  least  three  distinct  subjects: 

1.  Regulating  the  manufacture  of  clothiDg, 
wearing  apparel,  and  other  articles. 

2.  Creating  the  ofSces  of  factory  inspector, 
assistant  factory  inspector,  and  deputy  factory 
inspectors,  fbf ing  their  salaries  and  terms  of 
office,  and  empowering  the  governor  to  fill  the 
same  by  appointment. 

8.  Making  an  appropriation  to  pay  the  sal- 
aries and  traveling  expenses  of  the  factory  in- 
spector,  his  assistant,  and  deputies. 

If  the  act  embraces  two  subjects,  and  both 
are  egpressed  in  the  title,  the  entire  act  must  be 
declared  void. 

Beapi€  V.  JVitem,  138  HI.  665. 

It  cannot  be  questioned  that  the  offioes  cre- 
ated by  the  present  act  are  government  offices. 

United  States  Y,  Jliauriee,2  Brock.108;  Bunn 
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▼.  PnmU,  45  HI.  897;  Wilcox  ▼.  People,  90  lU. 
186;  PeoTple  t.  M(/rgan,l6.  558;  States.  E^, 
121  Ind.  20;  Throop,Pub.  Off.  chap,  1;  Trim- 
bU  V.  People,  19  Ck)lo.  187;  19  Am.  &  Eng. 
EDcyclop.  Law,  pp.  882-890;  United  8tatei  v. 
FerHn$,  116  D.  8.  488,  29  L.  ed.  700. 

There  is  here  presented,  therefore,  an  act  for 
the  accompliahment  of  at  least  two  distinct 
purposes,  both  of  which  are  expressed  in  the 
title,  and  which  the  constitution  declares  shall 
Dot  he  united  and  embraced  in  one  act 

Section  5  of  the  Act  places  unwarranted  re- 
girictions  upon  the  individual's  right  to  con- 
tract. 

SiaU  V.  Loamie,  21  L.  R  A.  789.  115  Mo. 
807;  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
People  y.  OiUmm,  109  N.  T.  889;  QodcharUe  ▼. 
Wigeman,  113  Pa.  431;  Com.  v.  Feny,  14  L. 
R  A  325, 155  Mass.  117;  Ex  parU  Sing  Lee, 
%  Cal.  854;  StaU  ▼.  Qoodmll,  6  L.  K.  A.  621, 
88  W.  Va.  179;  StaU  ▼.  Fire  Creek  Coal  A  Coke 
Co.  6  L.  R.  A.  859,  33  W.  Va.  188;  Leep  ▼.  St 
Louie  I.  M.A  8.R.  Cfa.  23  L.  R.  A.  264,  58 
Ark,  407;  MiUeU  v.  PeojOe,  117  HI.  294. 57  Am. 
Rep.  869;  Frorer  ▼.  PeopU,  16  L.  R.  A.  492,  141 
III  171;  Ramsey  1.  People,  17  L.  R  A.  858. 142 
III.  380;  BraceviUe  Coal  Co,  ▼.  Peo]^e,  22  L.  R. 
A.  340,  147  111.  66;  220  Kubaeh,  Petitioner,  9 
L  R.  A  482,  85  Cal.  274. 

The  police  power,  no  matter  how  broad  and 
extensive,  is  not  above  the  constitution. 

Re  Jaccbs  and  People  v.  Oillson,  supra;  Civil 
Rights  Cases,  109  U.  8.  11.  27  L.  ed.  889;  Re 
Maguire,  57  Cal.  604,  40  Am.  Rep.  125;  Boah 
Kins  V.  Nunan,  6  Sawy.  552;  Tiedeman,  Pol. 
Powers,  §  178;  Ex  parte  Whitwell,  19  L.  R  A. 
727,  98  Obl\.  78;  Aftigler  v.  Kansas,  123  U.  8. 
Ml,  81  L.  ed.  210;  Coolev,  Const.  Lim.  6th  ed. 
we,  607. 

Before  the  law,  the  right  to  a  choice  of  voca- 
tions cannot  be  said  to  be  denied  or  intended  to 
he  abridged  on  account  of  sex. 

Re  Leach,  21  L.  R  A.  701.  134  Ind.  666; 
Minor  v.  Uappersett,  88  U.  8.  21  Wall.  165, 
22Led.  627. 

The  law  in  question  amounts  to  a  prohibi- 
tion against  the  laborer,  because  it  makes  the 
employment  a  misdemeanor. 

Baker  v.  Portland,  5  Sawy.  566;  StaU  v. 
LoonUs,  21  L.  R  A.  789,  115  Mo.  807;  Com.  v. 
Perry,  14  L.  R  A.  825,  165  Mass.  117. 

In  the  absence  of  such  a  constitutional  pro- 
vision as  that  which  makes  the  legislature  the 
judge  of  what  is  "for  the  good  ana  welfare  of 
the  state  and  "for  the  government  and  order 
tbereof  and  of  the  subjects  of  the  same"  the 
courts  are  designated  as  the  proper  forum  in 
vhich  to  pass  upon  the  lustness  and  reasona- 
bleness of  the  law  passed  by  the  legislature. 

Ez  parte  WMtwell,  19  L.  R.  A.  627,  98  Cal. 
■tS;  Re  Maguire,  57  Cal.  610;  Mugleryr.  Kansas, 
123  U.  S.  661,  81  L.  ed.  210;  Be  Jacobs,  98  N. 
Y.  108,  60  Am.  Rep.  636. 

Messrt.  John  W.  £la  and  Alexander 
Bmee  for  defendant  in  error. 

H«g;mder«  J.,  delivered  the  opinion  of 

the  court ; 

Upon  complaint  of  the  factory  inspector 
appointed  under  the  law  hereinafter  named, 
ft  warrant  was  issued  by  a  justice  of  the  peace 
of  Cook  county  against  plaintiff  in  error,  and, 
noon  his  appearance  and  waiver  in  writing 
a  L.  R.  A. 


of  iury  trial,  a  trial  was  had  leBuIting  in  a 
finding  of  ffuilty,  and  the  imposition  ofa  fine 
of  $5,  and  coats.  The  complaint  charged 
that,  on  a  certain  day  in  February,  1^4, 
plaintiff  in  error  employed  a  certain  adult  fe- 
male of  the  age  of  more  than  eighteen  years 
at  work  in  a  factory  for  more  than  eight 
hours  during  said  day.  The  plaintiff  in  er- 
ror took  an  appeal  to  the  criminal  court  of 
Cook  coimty,  and  waived  a  Jury,  and  upon 
trial  in  that  court  before  the  Judge  without 
a  jury  he  was  convicted  and  fined. '  The  case  is 
brought  to  this  court  by  writ  of  error  for  the 
purpose  of  reviewing  such  Judgment  of  the 
criminal  court. 

Upon  the  trial  of  the  cause  the  defendant 
below  submitted  written  propositions  to  be 
held  as  law  in  the  decision  of  the  case.  By 
these  propositions  the  trial  court  was  asked 
to  hold  tpat  the  act  of  the  legislature  of  Il- 
linois, entitled  **  An  act  to  reji:ulate  the  manu- 
facture of  clothing,  wearing  apparel,  and 
other  articles  in  this  state,  and  to  provide  for 
the  appointment  of  state  inspectors  to  enforce 
the  same,  and  to  make  an  appropriation  there- 
for,'' approved  June  17,  1893  (111.  Laws  1893, 
p.  99),  and  each  and  every  section  thereof, 
is  illegal  and  void,  and  contrary  to  and  in 
violation  of  the  constitutions  of  Illinois  and 
of  the  United  States.  The  court  refused  all 
of  the  propositions  so  submitted  and  excep- 
tion was  taken  by  the  defendant. 

The  present  prosecution,  as  is  conceded  by 
counsel  on  both  sides,  is  for  an  alleged  vio- 
lation of  section  5  of  said  Act.  That  section 
is  as  follows :  "^  No  female  shall  be  employed 
in  any  factory  or  workshop  more  than  eight 
hours  in  any  one  day  or  forty-eight  hours  in 
any  one  week." 

"  Factory"  or  **  workshop"  is  defined  in  sec- 
tion 7  of  the  Act  as  follows:  ''The  words, 
'manufacturing  establishment,'  'factory,'  or 
'  workshop,  'wherever  used  in  this  Act,  shall 
be  construed  to  mean  any  place  where  goods 
or  products  are  manufactured  or  repaired, 
cleaned  or  sorted,  in  whole  or  in  part,  for 
sale  or  for  wages." 

Punishment  for  violation  of  the  provisions 
of  the  Act  is  provided  for  by  section  8  thereof 
in  the  following  words :  **  Any  person,  firm, 
or  corporation,  who  fails  to  comply  with 
any  provision  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  fined  not  less  than  $8  nor 
more  than  $100  for  each  offense." 

The  main  obiection  urged  against  the  act, 
and  that  to  which  the  discussion  of  counsel 
on  both  sides  is  chiefiy  directed,  relates  to 
the  validity  of  section  5.  It  is  contended  by 
counsel  for  plaintiff  in  error  that  that  sec- 
tion is  unconstitutional  as  imposing  unwar- 
ranted restrictions  upon  the  right  to  contract. 
On  the  other  hand,  it  is  claimed  by  counsel 
for  the  people,  that  the  section  is  a  sanitary 
provision,  and  justifiable  as  an  exercise  of 
the  police  power  of  the  state. 

Does  the  provision  in  question  restrict  the 
right  to  contract?  The  words,  *'no  female 
shall  be  employed,"  Import  action  on  the 
part  of  two  persons.  There  must  be  a  person 
who  does  the  act  of  employ inff,  and  a  person 
who  consents  to  the  act  of  being  employed. 
Webster  defines  employment  as  not  only  **  the 
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act  of  employing,"  but  also  "the  state  of 
being  employed.  The  prohibition  of  the 
statute  is,  therefore,  twofold,  first,  that  no 
manufacturer,  or  proprietor  of  a  factory  or 
workshop,  shall  employ  any  female  therein 
more  than  ei  jrht  hours  in  one  day,  and  second, 
that  no  female  shall  consent  to  be  so  em- 
ployed. It  thus  prohibits  employer  and  em- 
ploy6  from  uniting  their  minds,  or  agree- 
ing, upon  any  longer  service  during  one  day 
than  eight  hours.  In  other  words,  they  are 
prohibited,  the  one  from  contracting  to  em- 
ploy, and  the  other  from  contracting  to  be 
employed,  otherwise  than  as  directed.  ''To 
be  'employed'  in  anything  means  not  only 
the  act  of  doing  it,  but  also  to  be  engaged 
to  do  it ;  to  be  under  contract  or  orders  to  do 
it. "  United  States  v.  MarrU,  89  U.  8.  14  Pet. 
464, 10  L.  ed.  548.  Hence,  a  direction  that  a 
person  shall  not  be  employed  more  than  a 
specified  number  of  hours  in  one  day,  is  at 
the  same  time  a  direction  that  such  person 
shall  not  be  under  contract  to  work  for  more 
than  a  specified  number  of  hours  in  one  day. 
It  follows  that  section  5  does  limit  and  re- 
strict the  right  of  the  manufacturer  and  his 
employ^  to  contract  with  each  other  in  refer- 
ence to  the  hours  of  labor. 

Is  the  restriction  thus  imposed  an  infringe- 
ment upon  the  constitutional  rights  of  the 
manufacturer  and  the  employ 6?  Section  2 
of  article  2  of  the  Oonstitution  of  Illinois 
proyides  that  ''no  person  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  pro- 
cess of  law. "  A  number  of  cases  have  arisen 
within  recent  years  in  which  the  courts  have 
had  occasion  to  consider  this  provision,  or 
one  similar  to  it,  and  its  meaning  has  been 
quite  clearly  defined.  The  privilege  of  con- 
tracting is  both  a  liberty  ana  property  right 
Hearer  v.  People,  141  fll.  171.  16  L.  R,  A. 
492. 

Liberty  includes  the  right  to  acquire  prop- 
erty, and  that  means  and  includes  the  right  to 
make  and  enforce  contracts.  State  v.  I^omis, 
115  Mo.  807,  21  L.  H.  A.  789.  The  right  to 
use,  buy,  and  sell  property  and  contract  in 
respedl  thereto  is  protected  by  the  constitu- 
tion. Labor  is  property,  and  the  laborer  has 
the  same  right  to  sell  his  labor,  and  to  con- 
tract with  reference  thereto,  as  has  any  other 
property  owner.  In  this  country  the  legis- 
lature has  no  power  to  prevent  persons  who 
are  sui  jurie  from  making  their  own  con- 
tracts, nor  can  it  interfere  with  the  freedom 
of  contract  between  the  workman  and  the  em- 
ployer. The  right  to  labor  or  employ  labor, 
and  make  contracts  in  respect  thereto  upon 
such  terms  as  mav  be  agreed  upon  between 
the  parties,  is  included  in  the  constitutional 
guaranty  above  quoted.  State  v.  GoodmU, 
88  W.  Va.  179.  6  L.  R.  A.  621 :  QodcJiwrUe 
V.  Wigeman,  118  Pa.  481 ;  Braceville  Coal  Co, 
v.  People,  147  111.  66,  22  L.  R.  A.  840.  The 
protection  of  property  is  one  of  the  objects 
for  which  free  governments  are  instituted 
among  men.  111.  Const,  art.  2,  §  1.  The 
right  to  acquire,  possess,  and  protect  prop- 
erty includes  the  right  to  make  reasonable 
contracts.  Com.  v.  Prrry,  155  Mass.  117,  14 
L.  R.  A.  825.  And  where  an  owner  is  de- 
prived of  one  of  the  attributes  of  property, 
like  the  right  to  make  contracts,  he  is  de- 
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prived  of  his  property  within  the  meaning 
of  the  constitution.  Re  Jacobs,  98  N.  Y.  98, 
50  Am.  Rep.  686.  The  fundamental  rights 
of  Englishmen  brousht  to  this  country  by  its 
original  settlers  and  wrested  from  time  to 
time  in  the  progress  of  history  from  the  sov- 
ereigns of  the  English  nation,  have  been 
reduced  by  Blackstone  to  three  principal 
or  primary  articles:  "the  right  of  personal 
security,  the  right  of  personal  liberty,  and 
the  right  of  private  property."  1  Bl.  Ck>ni. 
p.  129.  The  right  to  contract  is  the  only 
way  by  which  a  person  can  rightfully  ac- 

auire  property  by  his  own  labor.  "Of  all 
le  'rights  of  persons'  it  is  the  most  essen- 
tial to  human  happiness."  Leep  v.  St.  Louia^ 
I.  M.  <Si&  R.  Co.  68  Ark.  407,  23  L.  R.  A. 
264. 

This  right  to  contract,  which  is  thus  in- 
cluded in  the  fundamental  rights  of  liberty 
and  property,  cannot  be  taken  away  "with- 
out due  process  of  law."  The  words  "due 
process  of  law"  have  been  held  to  be  synony- 
mous with  the  words  "law  of  the  land." 
State  V.  LoomU,  and  Frorer  v.  Pecple,  supra, 
Blackstone  says :  " The  third  absolute  rig^ht. 
inherent  in  every  Englishman,  is  that  of 
property,  which  consist  in  the  free  use,  en- 
joyment, and  disposal  of  all  his  acquisitions, 
without  any  control  or  diminution,  save  only 
by  the  laws  of  the  land."  1  Bl.  Com.  p.  138 ; 
&  Jacobs,  supra.  The  "  law  of  the  land"  is 
"general  public  law  binding  upon  all  the 
members  of  the  community,  under  all  cir- 
cumstanoes,  and  not  partial  or  private  laws, 
affecting  the  rights  of  private  individuals, 
or  classes  of  individuals. "  MiUeU  v.  People, 
117  111.  '294,  57  Am.  Rep.  869.  The  "law  of 
the  land"  is  the  opposite  of  "arbitrary,  un- 
equal, and  partial  legislation."  State  v. 
Loomis,  supra.  The  legislature  has  no  right 
to  deprive  one  class  of  persons  of  privileges 
allowed  to  other  persons  under  like  condi- 
tions. The  man,  who  is  forbidden  to  acquire 
and  enjoy  property  in  the  same  manner  in 
which  the  rest  of  the  community  is  permitted 
to  acquire  and  enjoy  it,  is  depriv^  of  lib- 
erty in  particulars  of  primary  importance  to 
his  pursuit  of  happiness.  If  one  man  is  de- 
nied the  right  to  contract  as  he  has  hitherto 
done  under  the  law,  and  as  others  are  still  al- 
lowed to  do  by  the  law,  he  is  deprived  of  both 
liberty  and  property  to  the  extent  to  which 
he  is  thus  deprivea  of  such  right.  In  line 
with  these  principles,  it  has  been  held  that 
it  is  not  competent,  under  the  constitution, 
for  the  legislature  to  single  out  owners  and 
employers  of  a  particular  class  and  provide 
that  they  shall  bear  burdens  not  imposed  on 
other  owners  of  property  or  employers  of  la- 
bor, and  prohibit  them  from  making  con- 
tracts which  other  owners  or  employers  are 
permitted  to  make.  MiUet  v.  People,  and 
Frorer  v.  People,  supra;  Ramsey  v.  People, 
142  111.  880,  17  L.  R.  A.  858. 

We  are  not  unmindful  that  the  right  to 
contract  may  be  subject  to  limitations  crow- 
ing out  of  the  duties  which  the  individual 
owes  to  society,  to  the  public,  or  to  the  gov- 
ernment. These  limitations  are  sometFrnea 
imposed  by  the  obligation  to  so  use  one*8 
own  as  not  to  injure' another,  by  the  char- 
acter of  property  as  affected  with  a  public 
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interest  or  devoted  to  a  public  uie,  by  the 
demands  of  public  policy  or  the  necessity  of 
protecting  the  public  from  fraud  or  injury, 
by  the  want  of  capacity,  b]r  the  needs  of  the 
necessitous  borrower  as  against  the  demands 
of  the  extortionate  lender.  But  the  power 
of  the  legislature  to  thus  limit  the  right  to 
contract  must  rest  upon  some  reasonable 
basis,  and  cannot  be  arbitrarily  exercised. 
It  has  been  said  that  such  power  is  based  in 
every  case  on  some  condition,  and  not  on  the 
absolute  right  to  control.  Where  legisla- 
tive enactments,  which  operate  upon  classes 
of  individuals  only,  have  been  held  to  be 
valid,  it  has  been  where  the  classification 
was  reasonabhs,  and  not  arbitrary.  Leep  y. 
^.  Lo\M,  L  M,  db  a.  B.  Oo.  and  BtaU  y. 
LocmU  mipra. 

Applying  these  principles  to  the  considera- 
tion of  section  6,  we  are  led  Irresistibly  to 
the  conclusion  that  it  is  an  unconstitutional 
and  void  enactment.  While  some  of  the 
language  of  the  act  is  broad  enough  to  em- 
brace within  its  terms  the  manufacture  of  all 
kinds  of  goods  or  products,  other  provisions 
are  limited  to  the  manufacture  of  "coats, 
vests,  trousers,  knee- pants,  overalls,  cloaks, 
shirts,  ladies'  waists,  purses,  feathers,  artifi- 
cial flowers  or  cigars,  or  any  wearing  apparel 
of  any  kind  whatsoever. "  The  act  is  entitled 
"  An  act  to  regulate  the  manufacture  of  cloth- 
ing, wearing  apparel  and  other  articles,  etc.  ** 
Under  the  rule  of  construction  heretofore  laid 
down  by  this  court,  that  general  and  specific 
words  which  are  capable  of  an  analogous 
meaning,  being  associated  together,  take 
color  from  each  other,  so  that  the  general 
words  are  restricted  to  a  sense  analogous  to 
the  less  general,  it  would  seem  that  the  gen- 
eral words,  ''and  other  articles,"  should  be 
restricted  to  a  meaning  analogous  to  the 
meaning  of  the  words,  ''clothing,  wearing 
apparel,"  and,  consequent! v  that  thev  would 
only  embrace  articles  of  the  same  kind  as 
those  expressly  enumerated."  Fir$t  Nat. 
Batik  cf  Jdiet  v.  Adam,  188  III.  488 :  Miseh 
T.  RumU,  186  111.  23,  12  L.  R.  A.  125.  But 
whether  this  is  so  or  not,  we  are  inclined  to 
regard  the  su;t  as  one  which  is  partial  and 
discriminating  in  Its  character.  If  it  be 
construed  as  applving  only  to  manufacturers 
of  clothing,  wearing  apparel,  and  articles  of 
a  similar  nature,  we  can  see  no  reasonable 
frround  for  prohibiting  such  manufacturers 
and  their  employes  from  contracting  for  more 
than  eight  hours  of  work  in  one  day,  while 
other  manufacturers  and  their  employes  are 
not  forbidden  to  so  contract.  If  the  act  be 
construed  su  applying  to  manufacturers  of 
all  kinds  of  prtxiucts,  there  is  no  good  rea- 
son why  the  prohibition  should  be  directed 
sgainst  manufacturers  and  their  employes, 
snd  not  against  merchants,  or  builders,  or 
contractors,  or  carriers,  or  farmers,  or  per- 
sons engaged  in  other  branches  of  industry, 
snd  their  emplovte  therein.  Women  em- 
ployed by  manufacturers  are  forbidden  by 
Kction  5  to  make  contracts  to  labor  longer 
than  eight  hours  in  a  day,  while  women  em- 
ployed as  saleswomen  in  stores,  or  as  domes- 
tic servants,  or  as  bookkeepers,  or  stenogra- 
phers, or  type-writers,  or  in  laundries,  or 
other  occupations  not  embraced  under  the 
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head  of  manufacturing,  are  at  liberty  to  con- 
tract for  as  manv  hours  of  labor  in  a  day  as 
they  choose.  The  manner  in  which  the  sec- 
tion thus  discriminates  against  one  class  of 
employers  and  employes  and  in  favor  of  all 
others,  places  it  in  opposition  to  the  constl> 
tutional  guaranties  hereinbefore  discussed, 
and  BO  renders  it  invalid.  ' 

But  aside  from  its  partial  and  discriminat- 
ing character,  this  enactment  is  a  purely 
arbitrarv  restriction  upon  the  fundamental 
right  of  the  citizen  to  control  his  or  her  own 
time  and  faculties.  It  substitutes  the  Judg- 
ment of  the  legislature  for  the  judgment  of 
the  employer  and  employ^  in  a  matter  about 
which  they  are  competent  to  agree  with  each 
other.  It  assumes  to  dictate  to  what  extent 
the  capacity  to  labor  may  be  exercised  by 
the  employ^,  and  takes  away  the  ri^ht  of 
private  judgment  as  to  the  amount  and  dura- 
tion of  the  labor  to  be  put  forth  in  a  specified 
period.  Where  the  legislature  thus  under- 
takes to  impose  an  unreasonable  and  unnec- 
essarv  burden  upon  any  one  citizen  or  class 
of  citizens,  it  transcends  the  authority  in- 
trusted to  it  by  the  constitution,  even  though 
it  imposes  the  same  burden  upon  all  other 
citizens  or  classes  of  citizens.  General  laws 
may  be  as  tyrannical  as  partial  laws.  A  dis- 
tinguished writer  upon  constitutional  limita- 
tions has  said  that  general  rules  majr  some- 
times be  as  obnoxious  as  special  if  they 
operate  to  deprive  individual  citizens  of 
vested  rights,  and  that,  while  every  man  has 
a  right  to  require  that  his  own  controversies 
shall  be  judged  by  the  same  rules  which  are 
applied  in  the  controversies  of  his  neighbors, 
the  whole  community  is  also  entitledT  at  all 
times,  to  demand  the  protection  of  the  an- 
cient principles  which  shield  private  rights 
against  arbitrary  interference,  even  though 
such  interference  may  be  under  a  rule  im- 
partial in  its  operation.  Cooley,  Const  Lim. 
5th  ed.  top  p.  484,  •SSS ;  Bank  of  (Munibia 
v.  OMy,  17  U.  8.  4  Wheat.  285,  4  L.  ed. 
650.  Section  1  of  article  2  of  the  Constitu- 
tion of  Illinois  provides  as  follows:  ^'All 
men  are  b^  nature  free  and  independent,  and 
have  certain  inherent  and  inalienable  rights, 
among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness.  To  secure  these  rights 
and  the  protection  of  property  governments 
are  instituted  among  men,  deriving  their 
just  powers  from  the  consent  of  the  gov- 
erned." Liberty,  as  has  already  been  stated, 
includes  the  right  to  make  contracts,  as  well 
with  reference  to  the  amount  and  duration 
of  labor  to  be  performed  as  concerning  any 
other  lawful  matter.  Hence  the  right  to 
make  contracts  is  an  inilerent  and  inalienable 
one,  and  any  attempt  to  unreasonably  abridge 
it  is  opposed  to  the  constitution.  As  was 
aptly  said  in  Leep  v.  St,  Louis,  L  M,  db  S. 
B.  Go.,  supra:  ''Where  the  subject  of  con- 
tract is  purely  and  exclusively  private,  un- 
affected by  any  public  interest  or  duty  to 
person,  to  society  or  government,  and  the 
parties  are  capable  of  contracting,  there  is 
no  condition  existing  upon  which'the  legis- 
lature can  interfere  for  the  purpose  of  pro- 
hibiting the  contract,  or  controlling  the  terms 
thereof.^  t 

An  instance  of  the  care  with  which  this 
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right  to  contract  has  been  guarded,  may  be 
found  In  chapter  48  of  the  Kevised  Statutes 
of  this  state,  where  an  Act  passed  in  1867 
makes  eight  hours  of  labor  in  certain  employ- 
ments a  legal  day's  work,  **  where  there  is  no 
special  contract  or  agreement  to  the  con- 
trary," and  the  second  section  of  which  act 
contains  the  following  provision :  ''nor  shall 
any  person  be  preventea  by  anything  herein 
contained  from  working  as  many  hours  over 
time  or  extra  hours  as  he  or  she  may  agree. " 

In  Ex  parte  Kuback,  85  Cal.  274,  9  L.  R. 
A.  483,  an  ordinance  of  the  city  of  Los  An- 
geles, making  it  a  misdemeanor  for  any  con- 
tractor to  employ  any  person  to  work  more 
than  eight  hours  a  day  where  the  work  was 
to  be  performed  under  any  contract  with  the 
city,  was  held  to  be  unconstitutional  and 
void,  the  supreme  court  of  California  there 
saying :  **  It  is  claimed  in  support  of  the  pe- 
tition that  this  ordinance  was  unconstitu- 
tional and  void.  We  think  this  objection  is 
well  taken.  It  is  simply  an  attempt  to  pre- 
vent certain  parties  from  employing  others 
in  a  lawful  business  and  pacing  tbem  for 
their  services,  and  is  a  direct  infringement  of 
the  right  of  such  persons  to  make  and  enforce 
their  contracts.  If  the  services  to  be  per- 
formed were  unlawful  or  against  public  pol- 
icy, or  the  employment  were  such  as  might 
be  unfit  for  certain  persons,  as,  for  example, 
females  or  infants,  the  ordinance  might  be 
upheld  as  a  sanitary  or  police  rej2:ulation,  but 
we  cannot  conceive  of  any  theory  upon  which 
a  city  could  be  justified  in  making  it  a  mis- 
demeanor for  one  of  its  citizens  to  contract 
with  another  for  services  to  be  rendered,  be- 
cause the  contract  is  that  he  shall  work  more 
than  a  limited  number  of  hours  per  day." 

In  the  case  of  Low  v.  Bees  Printing  Oo. ,  41 
Neb.  127,  24  L.  R.  A.  702,  recently  decided 
by  the  supreme  court  of  Nebraska  (opinion 
filed  June  6,  1894) ,  an  act  of  the  legislature 
of  that  state,  providing  that  eight  hours  shall 
constitute  a  legal  day's  work  for  all  classes 
of  mechanics,  servants,  and  laborers  through- 
out the  state,  excepting  those  engaged  in  farm 
and  domestic  labor,  and  making  violation  of 
the  provision  a  misdemeanor,  was  held  to  be 
unconstitutional  and  void,  both  as  being 
special  legislation,  and  as  attempting  to  pre- 
vent persons,  legally  competent  to  enter  into 
contracts,  from  making  their  own  contracts. 

But  it  is  claimed  on  behalf  of  defendant  in 
error  that  this  section  can  be  sustained  as  an 
exerci se  of  the  pol  i ce  po  wer  of  the  state.  The 
police  power  of  the  state  is  that  power  which 
enables  it  to  promote  the  health,  comfort, 
safety,  and  welfare  of  society.  It  is  very 
broaa  and  far  reaching,  but  is  not  without 
its  limitations.  Legislative  acts  passed  in 
pursuance  of  it  must  not  be  in  conflict  with 
the  constitution,  and  must  have  some  relation 
to  the  ends  sought  to  be  accomplished  ;  that 
is  to  say,  to  the  comfort,  welfare,  or  safety  of 
society."  Where  the  ostensible  object  of  an 
enactment  is  to  secure  the  public  comfort, 
welfare,  or  safety,  it  must  appear  to  be 
adapted  to  that  end;  it  cannot  invade  the 
rights  of  persons  and  property  under  the  jguise 
of  a  mere  police  reirulation,  where  it  is  not 
such  in  fact ;  and  where  such  an  act  takes 
away  the  property  of  a  citizen  oi  interferes 
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with  his  personal  liberty.  It  Is  the  province 
of  the  courts  to  determine  whether  it  is 
really  an  appropriate  measure  for  the  pro- 
motion of  tne  comfort,  safety,  and  welfare  of 
society,  lake  View  v.  Bote  EiU  Cemetery  Of. 
70  111.  191,  22  Am.  Rep.  71 ;  Be  Jacobs,  98  N. 
Y.  98,  60  Am.  Rep.  636;  P^opU  ▼.  Gillson, 
109  N.  Y.  889. 

There  is  nothing  in  the  title  of  the  Act  of 
1898  to  indicate  that  it  is  a  sanitary  measure. 
The  first  three  sections  contain  provisions  for 
keepinff  workshops  in  a  cleanly  state  and  for 
inspection  to  ascertain  whether  they  are  so 
kept.  But  there  is  nothing  in  the  nature  of 
the  employment  contemplated  by  the  act 
which  is  in  itself  unhealthy  or  unlawful,  or 
injurious  to  the  public  morails  or  welfare. 
Laws  restraining  the  sale  and  use  of  oplom 
and  intoxicating  liquor  have  been  sustained 
as  valid  under  the  police  power.  Ah  Lim  v. 
Territory,  1  Wash.  166,  9  L.  R.  A.  896 ;  Mug- 
ler  V.  Kansas,  128  U.  8.  628,  81  L.  ed.  206. 
Undoubtedly  the  public  health,  welfare,  and 
safety  may  be  endangered  by  the  general  use 
of  opium  and  intoxicating  drinks.  But  it 
cannot  be  said  that  the  same  consequences  are 
likely  to  flow  from  the  manufacture  of  cloth- 
ing, wearing  apparel,  and  other  similar  arti- 
cles. ''The  manufacture  of  cloth  is  an  im- 
portant industry,  essential  to  the  welfare  of 
the  community."  Com.  v.  Perry,  supra.  We 
are  not  aware  that  the  preparation  and  manu- 
facture of  tobacco  into  cigars  is  dangerous  to 
the  public  health.     Be  Jacobs,  supra. 

It  is  not  the  nature  of  the  things  done,  but 
the  sex  of  the  persons  doing  them,  which  is 
made  the  basis  of  the  claim  that  the  act  is  a 
measure  for  the  promotion  of  the  public 
health.  It  is  sought  to  sustain  the  act  as  an 
exercise  of  the  police  power  upon  the  alleged 
ground  that  it  is  designed  to  protect  woman 
on  account  of  her  sex  and  physique.  It  will 
not  be  denied,  that  woman  is  entitled  to  the 
same  rights,  under  the  constitution,  to  make 
contracts  with  reference  to  her  labor  as  are 
secured  thereby  to  men.  The  first  section  of 
the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States  provides : 

*'No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jur- 
isdiction the  equal  protection  of  the  law." 

It  has  been  held  that  a  woman  is  both  a 
"  citizen"  and  a  **  person"  within  the  meani ng 
of  this  section.  Minor  v.  Happersett,  88  U. 
8.  21  Wall.  162,  22  L.  ed.  627.  The  priv- 
i leges  and  immunities  here  referred  to  are,  in 
general,  **  protection  by  the  government,  with 
the  right  to  acquire  and  possess  property  of 
every  kind,  and  to  pursue  and  obtain  happi- 
ness and  safety,  subject,  nevertheless,  to  suc^ 
restraints  as  the  government  may  prescribe 
for  the  general  g<Md  of  the  whole. "  Staugh- 
tor-House  Oases,  88  U.  B.  16  Wall.  86,  21  L. 
ed.  894.  As  a  citizen,  woman  has  the  right 
to  acquire  and  possess  property  of  every  kind. 
As  a  person,  she  has  the  right  to  claim  the 
benefit  of  the  constitutional  provision  that 
she  shall  not  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.    In- 
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▼olved  in  theae  rights  thiu  guaranteed  to  her 
is  the  right  to  make  and  enforce  contracts. 
The  law  accords  to  her,  as  to  every  other 
citizen,  the  natural  right  to  ffain  a  livelihood 
by  intelligence,  honesty,  and  industry  in  the 
arts,  the  sciences,  the  professions  or  other 
▼ocations.  Before  the  law,  her  right  to  a 
choice  of  vocations  cannot  be  said  to  be  de- 
nied or  abridged  on  account  of  sex.  220 
Uach*9  Petition,  184  Ind.  665,  21  L.  R.  A. 
•JOl. 

The  tendency  of  legislation  in  this  state 
has  been  to  reconilze  the  rights  of  woman  in 
the  particulars  here  specified.  The  Act  of 
18H7.  as  above  quoted,  by  the  use  of  the 
words.  **he  or  we,"  plainly  declares  that 
no  woman  shall  be  prevented  by  anything 
therein  contained  from  working  as  many 
hours  over  time  or  extra  hours  as  she  may 
agree;  and  thereby  recognizes  her  riffht  to 
contract  for  more  than  eight  hours  of  work 
in  one  day.  An  Act  approved  March  22, 
1872,  entitled  ''An  act  to  secure  freedom  in 
the  selection  of  an  occupation, etc.,"  provides 
that  no  person  shall  be  precluded  or  debarred 
from  any  occupation,  profession,  or  employ- 
ment (except  military)  on  account  of  sex. " 
1  Starr  &  C.  Anno.  Stat.  p.  1056.  The  Mar- 
ried Woman's  Act  of  1874  authorizes  a  mar- 
ried woman  to  sue  and  be  sued  without  join- 
ing her  husband,  and  provides  that  contracts 
mav  be  made  and  liabilities  incurred  by  her 
and  enforced  against  her  to  the  same  extent 
and  in  the  same  manner  as  if  she  were  un- 
married, and  that  she  may  receive,  use,  and 
possess  her  own  earnings  and  sue  for  the  same 
ID  her  own  name,  free  from  the  interference 
of  her  husband,  or  his  creditors.  111.  Rev. 
8tat.  chap.  68,  §§  1,  6.  and  7. 

Section  6  of  the  Act  of  1893  is  broad  enough 
to  include  married  women  and  adult  single 
women,  as  well  as  minors.  As  a  general 
thing  it  is  the  province  of  the  legislature  to 
determine  what  regulations  are  necessary  to 
protect  tne  public  health  and  secure  the  pub- 
lic safety  and  welfare.  But  inasmuch  as  sex 
is  no  bar,  under  the  constitution  and  the  law, 
to  the  endowment  of  woman  with  the  funda- 
mental and  inalienable  rights  of  liberty  and 
property  which  include  the  right  to  make 
her  own  contracts,  the  mere  fact  of  sex  will 
not  justify  the  legislature  in  putting  forth 
the  police  power  of  the  state  for  the  purpose 
of  limiting  her  exercise  of  those  rights,  un- 
less the  courts  are  able  to  see  that  there  is 
some  fair,  just,  and  reasonable  connection 
between  such  limitation  and  the  public 
health,  safety,  or  welfare  proposed  to  be  se- 
cured by  it.     People  v.   OiUeon,  eupra. 

Counsel  for  the  people  refer  to  statements 
in  the  text-books  recognizing  the  propriety 
of  regulation,  which  forbid  women  to  en- 
gage in  certain  kinds  of  work  altogether. 
Thus,  it  is  said  in  Cooley  on  Ck>nstitutional 
Limitations,  that  **  some  employments  .  .  . 
nuiy  be  admissible  for  males  and  improper 
for  females,  and  regulations  recognizing  the 
impropriety  and  forbidding:  women  engaging 
in  them,  would  be  open  to  no  reasonable  ob- 
jection." 6th  ed.  p.  745.  Attention  is  also 
»lled  to  the  above-mentioned  Act  of  March 
23,  1872,  which  makes  an  exception  of  mill- 
tary  service  and  provides  that  nothing  in 
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the  act  shall  be  construed  as  requiring  any 
female  to  work  on  streets,  or  roads,  or  serve 
on  juries.  But,  without  stopping  to  com- 
ment upon  measures  of  this  character,  it  is 
sufficient  to  say  that  what  is  said  in  reference 
to  them  has  no  application  to  the  Act  of  1893. 
That  act  is  not  based  upon  the  theory  that 
the  manufacture  of  clothing,  wearing  ap- 
parel, and  otiier  articles  ts  an  improper 
occupation  for  woman  to  be  engaged  in.  It 
does  not  inhibit  their  employment  in  factories 
or  workshops.  On  the  contrary,  it  recognizes 
such  places  as  proper  for  them  to  work  in  by 

germftting  their  labor  therein  during  eight 
ours  of  each  day.  The  question  here  is  not 
whether  a  particular  emplovment  is  a  proper 
one  for  the  use  of  female  labor,  but  the  ques- 
tion is  whether,  in  an  employment  which  ii 
conceded  to  be  lawful  in  itself  and  suitable 
for  women  to  engage  in,  she  shall  be  deprived 
of  the  right  to  determine  for  herself  how 
many  hours  she  can  and  may  work  during 
each  day.  There  is  no  reasonable  ground — 
at  least  none  which  has  been  made  manifest 
to  us  in  the  arguments  of  counsel— for  fixing 
upon  eight  hours  in  one  day  as  the  limit 
within  which  woman  can  work  without  in- 
jury to  her  physique,  and  beyond  which,  if 
she  work.  Injury  will  necessarily  follow. 
But  the  police  power  of  the  state  can  only  be 
permitted  to  limit  or  abridge  such  a  funda- 
mental right  as  the  right  to  make  contracts, 
when  the  exercise  of  such  power  is  necessary 
to  promote  the  health,  comfort,  welfare,  or 
safety  of  society  or  the  public;  and  it  is 
questionable  whether  it  can  be  exercised 
to  prevent  injury  to  the  individual  engaged 
in  a  particular  calling.  The  court  of  appeals 
of  New  York,  in  passing  upon  the  validity 
of  an  Act  ''to  improve  the  public  health  by 
prohibiting  the  manufacture  of  cigars  and 
preparation  of  tobacco  in  any  form  in  tene- 
ment houses,"  etc.,  has  said:  ''To  justify 
this  law  it  would  not  be  sufficient  that  the 
use  of  tobacco  may  be  injurious  to  some  per- 
sons, or  that  its  manufacture  may  be  in- 
jurious to  those  who  are  engaged  in  ita 
preparation  and  manufacture ;  but  it  would 
nave  to  be  injurious  to  the  public  health.*^ 
He  Jacobs,  eupra.  Tiedeman,  in  his  work  on 
Limitations  of  Police  Power,  says:  "In  so 
far  as  the  employment  of  a  certain  class  in  a 
particular  occupation  may  threaten  or  inflict 
damage  upon  the  public  or  third  persons, 
there  can  be  no  doubt  as  to  the  constitu- 
tionality of  any  statute  which  prohibits  their 
prosecution  of  that  trade.  But  it  is  ques- 
tionable, except  in  the  case  of  minors, 
whether  the  prohibition  can  rest  upon  the 
claim  that  the  employment  will  prove  hurt- 
ful to  them.  .  .  .  There  can  be  no  more 
justification  for  the  prohibition  of  the  pros- 
ecution of  certain  callings  by  women,  be- 
cause the  employment  will  prove  hurtful  to 
themselves,  than  it  would  be  for  the  state 
to  prohibit  men  from  working  in  the  manu- 
facture of  white  lead  because  they  are  apt  to 
contract  lead  poisoning,  or  to  prohibit  oc- 
cupation in  certain  parts  of  iron  smelting 
works,  because  the  lives  of  the  men  so  en- 
gaged are  materially  shortened. "  Section  86. 
We  are  also  referred  to  statements  made  in 
some  of  the  text- books  to  the  effect  that  the 
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leRislature  may  limit  the  hours  of  labor 
of  women  in  manufacturing  establishments, 
Parker  &  W.  Public  Health  A  Safety,  §  360 ; 
18  Am.  &  £ng.  Encyclop.  Law,  p.  758. 
These  statements  appear  to  be  based  entirely 
upon  the  decision  of  the  supreme  court  of 
Massachusetts  in  Com,  v.  Hamilton  Mfg.  Co, 
120  Mass.  385.  There  it  was  held  that  an  act 
providing  that  no  woman  over  the  age  of 
eighteen  vears  should  be  employed  by  any 
person,  firm,  or  corporation  in  any  manu- 
facturing establishment  more  than  ten  hours 
in  any  one  day  was  valid.  But,  under  the 
constitution  of  Massachusetts  (art.  4,  g  1) 
the  legislature  has  power  to  ordain  all  man- 
ner of  wholesome  and  reasonable  statutes, 
with  or  without  penalties,  not  repugnant  to 
the  constitution,  "as  they  shall  judge  to  be 
for  the  good  and  welfare  of  the  common- 
wealth, and  fpr  the  governing  and  ordering 
thereof,  and  of  the  subjects  of  the  same.'' 
The  decision  referred  to  was  evidently  made 
in  view  of  the  large  discretion  so  vested  in 
the  legislative  branch  of  the  government ;  and 
it  was  said  that  the  act  might  be  maintained 
as  a  health  or  police  regulation,  because 
the  legislature  deemed  the  employment  of 
manuf  acturi  ng  dangerous  to  heal  th.  But  the 
Massachusetts  case  is  not  in  line  with  the  cur- 
rent of  authority,  as  it  assumes  that  the 
police  power  is  practically  without  limita- 
tion. As  has  been  already  stated,  the  legis- 
lature cannot  so  use  that  power  as  to  invade 
the  fundamental  rights  of  the  citizen ;  and  it 
is  for  the  courts  to  decide  whether  a  measure 
which  assumes  to  have  been  passed  in  the  in- 
terest of  the  public  health  really  ** relates  to 
and  is  convenient  and  appropriate  to  promote 
the  public  health.  **  Rb  Jacobs  and  People  v. 
OiUson,  iupra.  We  said  in  Lake  View  v. 
Jfow  Hill  Cemetery  Co,,  70  111.  191,  22  Am. 
Rep.  71 :  **  As  a  general  proposition  it  may 
be  stated  it  is  the  province  of  the  law-mak- 
ing power  to  determine  when  the  exigency 
exists,  calling  into  exercise  this  power. 
What  are  the  sublects  of  its  exercise  is  clearly 
a  judicial  question."  The  reasoning  of  the 
opinion  in  the  Massachusetts  case  cited  does 
not  seem  to  us  to  be  sound.  It  assumes  that 
there  is  no  infringement  upon  the  employer's 
right  to  contract,  because  he  may  employ  as 
many  persons  or  as  much  labor  as  he  chooses, 
nor  upon  the  employe's  right  to  contract,  be- 
cause she  may  labor  as  many  hours  as  she 
chooses  in  some  other  occupation  than  that 
specified  in  the  statute.  This  is  a  begging 
of  the  q uestion.  The  right  to  contract  would 
be  valueless  if  it  could  not  be  exercised  with 
reference  to  the  particular  subject-matter  in 
hand.  If  its  exercise  is  forbidden  between 
two  persons  competent  to  contract  and  con- 
cerning a  lawful  subject  of  contract,  it  is 
none  the  less  abridged  because  other  persons 
may  be  permitted  to  contract,  or  because  the 
same  persons  may  be  at  liberty  to  contract 
about  some  other  matter. 
We  cannot  more  appropriately  close  the 


discussion  of  this  branch  of  the  case  than  by 
nff  as  our  own,  the  fol- 
lowing" words  of  the  New  York  court  of  ap- 


quoting,  and  adopting  as  our  own,  the 


peals  In  Be  Jacebe,  iupra:  **  Where  a  health 
law  is  challenged  in  the  courts  as  unconstitu- 
tional on  the  ground  that  it  arbitrarily  inter- 
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feres  with  personal  liberty  and  private  prop- 
erty without  due  process  of  law,  the  oourti 
must  be  able  to  see  that  it  has  at  least  in  fact 
some  relation  to  the  public  health,  that  the 
public  heal  til  is  the  end  actually  aimed  at, 
and  that  it  is  appropriate  and  adapted  to  that 
end.  This  we  have  not  been  able  to  see  in 
this  law  (section)  and  we  must  therefore, 
pronounce  it  unconstitutional  and  void.  In 
reaching  this  conclusion,  we  have  not  been 
unmindful  that  the  power  which  courts  pos- 
sess to  condemn  legislative  acts  which  are  in 
conflict  with  the  supreme  law  should  be  exer- 
cised with  ereat  caution  and  even  with  re- 
luctance. Sut  as  said  by  Chaneellor  Kent 
(1  Com.  450)  :  *It  is  only  by  the  free  exer- 
cise of  this  power  that  courts  of  justice  are 
enable  to  repel  assaults  and  to  protect  every 
part  of  the  government  and  every  member  of 
the  community  from  undue  and  destructive 
innovations  upon  their  charter  rights. '" 

It  is  furthermore  contended  by  plaintiff  in 
error,  that  the  Act  of  1893  is  void  upon  the 
alleged  ground  that  it  contains  two  distinct 
subjects,  and  that  both  of  these  are  expressed 
in  the  title.  The  two  constitutional  provis- 
ions, which  are  invoked  in  favor  of  this  posi- 
tion, are  sections  18  and  16  of  article  4.  Sec- 
tion 18  is  as  follows:  **No  act  hereafter 
passed  shall  embrace  more  than  one  subject 
and  that  shall  be  expressed  in  the  title.  But, 
if  any  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the  title,  such 
act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  so  expressed." 

Section  10  is  as  follows :  The  general  as- 
sembly shall  make  no  appropriation  of 
money  out  of  the  treasury  in  any  private  law. 
Bills  making  appropriations  for  the  pay  of 
members  and  officers  of  the  general  assembly, 
and  for  the  salaries  of  the  ofllcers  of  the  gov- 
ernment, shall  contain  no  provision  on  any 
other  subject.  ** 

The  two  subjects,  alleged  to  be  contained 
in  the  act  and  expressed  in  its  title,  are,  first, 
the  general  subject  of  regulating  the  manu- 
facture of  clothing,  wearing  apparel,  and 
other  articles,  including  the  requirements  as 
to  cleanliness,  inspection,  employment  of 
minors,  keeping  registers  of  names,  ages, 
residences,  etc.,  appointment  of  inspectors, 
fixing  their  salaries,  duties,  terms  of  ofllce, 
etc. ,  and,  second,  the  appropriation  of  money 
for  the  payment  of  the  salaries  of  the  inspect- 
ors. Section  9  of  the  Act  provides  that  "  the 
governor  shall,  upon  the  taking  effect  of  this 
act,  appoint  a  factory  inspector,  at  a  salary 
of  fifteen  hundred  dollars  per  annum,  an  as- 
sistant factory  inspector,  at  a  salary  of  one 
thousand  dollars  per  annum,  and  ten  deputy 
factory  inspectors,  of  whom  five  shall  be 
women,  at  a  salary  of  seven  hundred  ;snd  fifty 
dollars  per  annum  each.  The  term  of  ofiicc 
of  the  factory  inspectors  shall  be  four  years, 
and  the  assistant  factory  inspector  and  the 
deputy  factory  inspectors  slutll  hold  office 
during  good  behavior.  Said  inspector,  as- 
sistant inspector,  and  deputy  inspectors  shall 
be  empowered  to  visit  and  inspect,  at  all  rea- 
sonable hours,  and  as  often  as  practicable,  the 
workshops,  factories,  and  manufacturing  ee- 
tablishments  in  this  state  where  the  manu- 
facture of  goods   is  carried  on.     And  the 
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inspecton  diall  report  in  writing  to  the  gOT- 
ernor,  on  the  fifteenth  day  of  December,  an- 
nually, the  remit  of  their  inapectioni  and 
investigation,  together  with  such  other  in- 
formation and  recommendationa  as  they  may 
deem  proper.  And  said  inapectors  sliall  make 
a  special  inTestigation  into  alleged  abuses  in 
any  of  such  workshops  whenever  the  governor 
shall  so  direct,  and  report  the  result  of  the 
same  to  the  governor.  It  shall  also  be  the 
duty  of  said  inspector  to  enforce  the  provis- 
ions of  this  act,  and  to  prosecute  all  viola- ^ 
tions  of  the  same  before  any  magistrate  or  any 
court  of  competent  Jurisdiction  in  the  state. 

Section  10  provides  ''that  the  following 
named  sums,  or  so  much  thereof  as  may  be 
neceflsary,  respectively,  for  the  purposes 
hereinafter  named,  be  and  are  hereby  appro- 
priated. 

"First  Twenty  thousand  dollars  for  the 
salaries  of  inspector,  assistant  inspector,  and 
the  ten  deputy  factory  inspectors,  as  herein- 
before provided. 

**  Second.  The  sum  of  eight  thousand  dol- 
lars to  defray  traveling  expenses  and  other 
nooessary  expenses  incurred  by  said  inspect- 
or, assistant  factory  inspector,  or  deputy  in- 
spectors while  engaged  in  the  performance  of 
their  duties,  not  to  exceed  four  thousand  dol- 
lars in  any  one  year." 

The  general  rule  is  that,  where  an  act  in- 
cludes two  distinct  subjects  and  both  are  ex- 
presBed  in  the  title,  the  whole  act  must  be 
treated  as  void  under  such  a  provision  as  sec- 
tion 18,  because  it  is  impossible  to  choose 
between  the  two  subjects  and  hold  the  act 
▼alid  as  to  one  and  void  as  to  the  other. 
Cooley,  Const.  Lim.  5th  ed.  top  p.  178; 
Sutherland,  Stat.  Gonstr.  g  108.  We  are  in- 
clined  to  think  that  the  body  of  the  act  does 
embrace  two  subjects.  The  factory  inspect- 
ors provided  for  in  the  act  must  be  regarded 
as  state  officers,  or  officers  of  the  government. 

Section  34  of  article  6  of  the  Constitution 
declares  that  ''an  office  is  a  public  position, 
created  by  the  constitution  or  law,  continu- 
ing during  the  pleasure  of  the  appointing 
power,  or  for  a  fixed  time,  with  a  successor 
elected  or  appointed. "  The  duties  of  the  in- 
spectors sre  continuing,  and  are  prescribed 
by  statute,  and  not  by  contract,  and  some 
portion  of  the  functions  of  government  are 
eonmiitted  to  their  charge.  They  seem  to 
come  within  the  definition  of  ** officers,"  as 

f riven  in  the  constitution,  and  as  laid  down 
n  the  decisions  of  this  court.  Bunn  v.  Pbo- 
pU,  45  111.  897 ;  WUeox  v.  PwpU,  iX)  111.  186 ; 
A0pf0  V.  Morffan,  Id.  568. 

The  manifest  intention  of  section  10  was 
to  make  the  sublect  of  appropriations  for  the 
pay  of  the  members  and  officers  of  the  legis- 
lature, and  f(v  the  salaries  of  the  officers  of 
the  government,  a  separate  and  distinct  sub- 
ject for  legislative  action.  In  a  bill  making 
appropriations  for  those  objects  every  pro- 
▼ision  is  unconstitutional  which  proposes  to 
do  anything  besides  making  such  appropria- 
tions. Be  AppronriaUan  &a,  14  Fla.  284. 
If  the  Act  of  1808  was  strictly  a  general  ap- 

f^ropriation  bill  to  pay  the  legislature  and 
or  the  salaries  of  the  officers  of  the  govern- 
ment, everything  else  in  it  would  be  void. 
But  it  is  not  su<£  a  bill.  CerUinly  its  title 
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does  not  indioate  that  it  is  such  a  bill.  Its 
body  contains  a  provision  appropriating 
money  for  the  payment  of  the  factory  inspect- 
or, and  his  or  her  deputy  and  assistants. 
This  provision  is  merely  subordinate  and 
subsiaiary  to  the  main  purpose  of  regulating 
the  manufacture  of  clothing,  wearing  ap- 
parel, and  other  articles. 

In  order  to  make  the  act  void  under  the 
constitutional  prohibition  contained  in  sec- 
tion 18,  the  two  subjects  must  not  only  be 
contained  in  the  bcdy  of  the  act,  but  must 
also  be  expressed  in  its  title.  We  do  not 
think  that  we  would  be  Justified  in  holding 
that  two  subjects  or  objects  are  expressed  in 
the  title  to  the  Act  of  1898.  Courto  always 
give  a  liberal  and  not  a  hypercritical  inter- 
pretation to  this  restriction.  All  matters  are 
properly  included  in  the  act,  which  are  ger- 
mane to  the  title.  The  constitution  is 
obeyed,  if  all  the  provisions  relate  to  the  one 
subject  indicated  in  the  title,  and  are  parts 
of  it,  or  incident  to  it,  or  reasonably  con- 
nected with  it,  or  in  some  reasonable  sense 
auxiliary  to  the  object  in  view.  It  is  not  re- 
quired that  the  subject  of  the  bill  shall  be 
specifically  and  exactl v  expressed  in  the  title, 
or  that  the  title  should  be  an  index  of  the  de- 
tails of  the  act.  Where  there  is  doubt  as  to 
whether  the  subject  is  clearly  expressed  in 
the  title,  the  doubt  should  be  resolved  in  favor 
of  the  validity  of  the  act.  An  act  to  incor- 
porate a  city  may  contain  provisions  for  tiie 
raising  of  revenue  for  its  government.  An 
act  "concerning drainage"  may  include  assess- 
ments upon  lands  benefited  to  pay  the  ex- 
pense. Sutherland,  Stat  Constr.  gg  82,  85, 
80.  88,  92-90;  Johnttmy.  PisopU,  88111.  481. 

Here,  the  main  subject  or  purpose  ex- 
pressed in  the  title  is  the  reguTation  of  the 
manufacture  of  the  articles  uierein  named. 
The  appofntment  of  inspectors  for  the  enforce- 
ment of  such  regulation,  and  the  making  of 
"an  appropriation  therefor,"  are  germane  to 
the  main  subject,  and  a  pert  of  it.  They 
merelv  amplify  the  subject,  and  are  inci- 
dental and  auxiliary  to  the  object  contem- 
plated by  it.  The  title  of  the  act  not  only 
does  not  mention  the  pay  of  the  legislature 
and  the  salaries  of  the  government  officers, 
but  it  does  not  mention  the  salaries  of  the  in- 
spectors. The  word  **  therefor"  does  not  nec- 
essarilv  imply  that  the  appropriation  is  for 
the  salaries  of  the  inspectors.*  Nan  eonUat, 
so  far  as  the  title  expresses  to  the  contrary, 
that  the  inspectors  were  not  to  act  without 
salaries.  Toe  title  can  well  be  interpreted  as 
referring  to  the  expenses  of  enforcing  the 
legislation  providea  for,  such  as  traveling 
expenses,  the  expenses  attendant  upon  gatber- 
inff  information,  and  making  investigations, 
and  reporting  to  the  governor,  and  prosecut- 
ine  violations  of  the  act  by  employing  coun- 
sel or  otherwise.  It  does  not  follow,  that  "  a 
specific  provision  for  the  pavment  of  ex- 
penses, necessary,  proper.  Incidental,  or 
growing  out  of  a  law  itself,  or  which  may 
be  deemed  needful  in  carrving  it  or  its  sub- 
ject into  execution,  would  not  l)e  valid,  be- 
cause such  a  provision  being  matter  properly 
connected  with  the  subject  of  the  law  as  ex- 

gressed  in  the  title,  would  not  be  prohibited 
y  the  title."    Re  Bevenne  Law,  14  Fla.  287. 
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If  It  were  not  for  section  16,  it  might  be 
aaid  that  the  salaries  of  the  inspectors  were  a 
necessary  expense  incidental  to  the  execution 
of  the  law,  and  properly  included  in  the  title, 
tbouji^h  not  expressly  named  ^  therein.  But 
sections  16  and  13  are  in  the  same  article  of 
the  constitution,  and  both  use  the  word  ^sub- 
ject,'' which  evidently  has  the  same  meaning 
In  each.  The  question,  therefore,  whether 
the  matter  of  the  salaries  of  state  ofiQcers  is 
an  independent  sublect  is  not  a  matter  of  con- 
struction, because  the  constitution  itself,  by 
the  language  used  in  section  16,  defines  and 
sets  apart  appropriations  for  such  salaries  as 
a  subject,  which  is  distinct  and  separate  from 
all  others,  and  cannot  be  included  in  any 
other.  The  design  of  that  section  was  to  en- 
able the  people  to  see  clearly  what  and  how 
much  compensation  their  servants  are  receiv- 
ing, without  being  confused  by  a  comming- 
ling of  outside  matters  with  appropriations 
therefor. 

We  are  inclined  to  think  that  the  second 
clause  of  section  10  of  the  Act,  appropriating 
"twenty  thousand  dollars  for  the  salaries  of 
inspector,  assistant  inspector,  and  ten  deputy 
factory  inspectors,  as  hereinbefore  provided,"" 
is  a  subject  embraced  in  the  act,  which  is  not 
expressed  in  the  title,  and  must  therefore  be 
regarded  as  void  under  the  provision  in  the 
second  sentence  of  section  18.  It  is  true  that 
the  clause  only  makes  an  appropriation  for  the 
salaries  of  one  class  of  state  oflBicers,  and  is 
not  a  general  anpropriation  for  the  pay  of  the 
legislature  and  for  the  salaries  of  all  the 
officers  of  the  government.    But  it  was  the 


intention  of  section  16  that  the  salary  of  each 
of  such  officers,  as  well  as  of  all  of  them  col- 
lectively, should  be  provided  for  by  appro- 
priations in  a  separate  bill,  standing  by  it- 
self and  apart  from  any  provision  on  any 
other  subject.  The  mandate  of  the  constitu- 
tion, as  embodied  in  that  section,  cannot  be 
violated  by  passing  separate  bills,  making 
separate  and  distinct  appropriations  for  the 
salaries  of  particular  officers  of  the  govern- 
ment, or  of  particular  classes  of  government 
officers,  and  embodying  in  such  separate  bills 
provisions  on  other  subjects  than  the  appro- 
priations so  made.  Our  conclusion  la,  that 
section  6  of  the  Act  of  1998,  and  the  first 
clause  of  section  10  thereof,  are  void  and  un- 
constitutional for  the  reasons  here  stated. 
These  are  the  only  sections  of  the  Act,  which 
have  been  attacked  in  the  argument  of  coun- 
sel. No  reason  has  been  pointed  out  why 
they  are  not  distinct  and  separable  from  the 
balance  of  the  Act.  The  rule  is  that,  where 
a  part  of  a  statute  is  unconstitutional,  the 
remainder  will  not  be  declared  to  be  uncon- 
stituiioual  also,  if  the  two  are  distinct  and 
separable  so  that  the  latter  may  stand,  though 
the  former  becomes  of  no  effect.  Ghicctgo,  B, 
A  q.  R,  Co.  V.  JonM,  149  111.  861,  24  L.  R. 
A.  141.  We  do  not  wish  to  be  understood  by 
anything  herein  said  as  holding  that  section 
five  (5)  would  be  invalid  if  it  was  limited 
in  its  terms  to  females  who  are  minors. 

The  judgment  of  the  Oriminal  Court  of  Cook 
County  is  rever»ed,  and  the  cause  is  remanded 
to  that  court  with  directions  to  dismiss  the 
prosecution. 


OREGON  SUPREME  COURT. 


WILLAMETTE   IRON    WORKS,    Bespt., 

«. 

OREGON   RAILWAY   &   NAVIGATION 

CO.,  Appt, 

(96  Or.  224.) 

1.  Any  stmctiire  on  a  street  whleh  Is 
salrversiTe  of  and  repnipuuit  to  its  use 

and  efficiency  as  a  publlo  thoroughfare  Is  not  a 
leiritlmate  street  use  and  imposes  a  new  servi- 
tude on  the  rights  of  abutting  owners  for  whioh 
compensation  must  be  made. 

9*  A  solid  straetare  80  feet  wide 
ereetedUn  the  middle  of  a  street  66  feet 
wide  and  curving  so  as  to  leave  on  one  side  a 
passageway  only  8  feet  wide,  built  as  an  approach 
to  a  toll  bridge  owned  by  a  private  corporation, 
not  forming  a  part  of  or  extension  of  any  public 
highway,  although  authorized  by  tbe  legislature 
and  city  authorities,  can  lawfully  be  made  only 
on  payment  of  damages  to  the  abutting  owner. 

8*  An  abutting  proprietor  is  entitled  to 
the  use  of  the  street  in  front  of  his  premises 
to  its  full  width  as  means  of  ingress  and  egress 


Note.— Ab  to  injury  of  abutter's  easements  in 
street,  see  note  to  Selden  v.  Jacksonville  (Fla.)  14  L. 
B.  A.  870. 

Ab  to  what  use  of  a  street  or  highway  constitutes 
an  additional  burden,  see  note  to  Western  Railway 
of  Alabama  r.  Alabama  Grand  Trunk  B.  Co.  (Ala.) 
17  L.  R.  A.  474. 
29  L.  R.  A. 


and  for  light  and  air,  and  this  right  to  as  much 
property  as  the  soil  within  the  boundaries  of  his 
lot. 

4.  The  nse  of  a  street  for  other  than 
legitimate  street  purposes*  which  ooosti- 
tutes  any  impairment  of  or  interference  with  the 
easementa  of  an  abutting  owner,  is  a  taking  of 
his  property  within  the  meaning  of  the  oonaUta- 
cion. 

6.  No  portion  of  a  pnblie  street  can  law- 
fully be  appropriated  to  the  exclusive  and  per- 
manent use  of  a  private  corporation  under  the 
guise  of  an  exercise  of  power  to  altar  or  change 
the  grade. 

6.  Opportonitj  to  acquire  the  easement 
of  an  abntting^  owner  by  agreement  or  con- 
demnation may  be  given  before  making  an  in- 
junction mandatory  against  an  unauthorised  ap- 
proach to  a  bridge  which  is  in  daily  use  by  a  large 
number  of  electric  cars,  wagona,  and  foot  pas- 
sengers. 

(October  2,  UM.) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  Circuit  Coart  for  Multnomah  County 
in  favor  of  plaintiff  In  an  action  brought  to 
enjoin  defendant  from  occupying  the  street  in 
front  of  plaintiff's  premises  with  a  bridge  ap- 
proach without  paying  plaintiff  damages 
therefor.  Affirmed, 
The  facu  are  stated  in  the  opinion. 


See  also  43  L.  R.  A.  444. 


1894. 
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Mestn,  Cos,  Cotton*  Teal  H  Minor*  and 
Snow  A  McCflunant*  for  appellant: 

The  act  of  the  legislature  authorizlDg  the 
defendant  to  erect  a  wagon- road  bridge  and 
the  approaches  thereto  is  constitational. 

California  State  Tdeg.  Co.  y.  AUa  Teleg.  Co. 
82  Cal.  8d8;  Southern  Pac.  B.  Co.  ▼.  Orton,  6 
8awy.  157;  WaUaee  t.  Loomu,  97  U.  S.  146, 24 
Led.  895. 

Eyery  court  approaches  with  hesitancy  the 
question  of  declaring  a  law  unconstitutiona], 
and  never  exerts  its  power  so  to  do  while 
doabt  exists. 

Cook  v.  Bortland,  20  Or.  682;  dine  t.  Qreen- 
wood,  10  Or.  241:  United  Staie$  ▼.  Peten,  9  U. 
6.  5  Cranch,  128,  8  L.  ed.  57;  KendaU  ▼. 
Kinffiton,  5  Mass.  584;  Farmers  A  Meehaniee 
Bank  v.  Smith,  8  Sere.  &  R.  72;  Nortoieh  ▼. 
Bampthire  Countp  Comn.  18  Pick.  61;  Bz 
parte  M*CoUum,  1  Cow.  564. 

Any  limitation  npon  the  legislative  power  of 
the  state  must  be  strictly  construed. 

Sharpleee  y.  Philadelphia,  21  Pa.  160, 59  Am. 
Dec.  759;  Oalifomia  State  Teleg.  Go.  y.  AUa 
Tdeg.  Go.  and  Southern  Pae.  R,  Co.  y.  Orton, 
supra. 

The  ordinance  of  the  city  of  Portland  regu- 
lating the  use  of  Third  street  is  valid. 
'  The  power  of  the  state  legislature  over  streets 
and  public  highways  is  plenary,  and  it  may  reg- 
ulate their  use  either  directly  through  its  own 
legislation,^  or  indirectly  by  conferring  power 
npon  municipalities  to  regulate  their  use. 

Dill.  Mun.  Corp.  §§  656-658,  685.  688. 

There  is  an  absolute  power  of  abandonment 
and  vacation  of  streets  either  by  the  legislature 
or  as  a  result  of  iK>wer  delegated  to  a  munici- 

Dfll.  Mun.  Corp.  §  666;  Socage  v.  Salem,  24 
L  R.  A.  788,  28  Or.  881. 

A  city  has  power  to  build  the  necessary  and 
proper  bridges  within  its  limits. 

2  Dill.  Mun.  Corp.  §  729;  Dively  v.  Cedar 
Falls,  27  Iowa,  227;  Savage  v.  Salem,  supra. 

The  plaintiff  has  suffered  no  legal  injury  bv 
the  erection  of  the  approach  to  defendant  s 
bridge. 

That  which  the  state  has  legally  authorized 
cannot  be  a  public  nuisance. 

Satage  y.  Salem,  supra;  Northern  Transp. 
Co,  of  Ohio  y.  Chicago,  99  U.  8.  635,  25  L.  ed. 
836;  2  Dill.  Mun.  Corp.  gg  657,  697. 

The  right  of  the  abutting  owner  to  recover 
compensation  for  the  use  of  a  street  by  a  steam 
railway  does  not  depend  upon  a  mere  arbi- 
trary distinction  based  upon  the  ownership  of 
the  fee,  but  it  depends  in  all  cases  upon  the 
question  whether  or  not  the  use  by  such  steam 
railway  has  so  far  changed  the  character  of 
the  street  as  to  impose  a  new  servitude  thereon. 

MtQuaid  y.  P&rtlandA  V.  R.  Co.  18  Or.  287; 
Spencer  v.  Point  Pleasant  A  0.  R.  R.  Co.  28 
W.  Va.  407;  Wichita  d  C.  R.  Co.  v.  Smith,  45 
Kan.  264;  Lewis.  £m.  Donu  §^  96,  97;  Set- 
den  V.  Jackaomnlle,  14  L.  R.  A.  870,  28  Fla. 
568. 

Changes  in  the  street  made  for  highway  pur- 
poses give  no  right  for  compensation. 

Bolnnson  v.  Great  Northern  R.  Co.  48 
Minn.  445;  Rauenstein  v.  New  York,  L.  dh  W. 
&  a>.  88  L.  R.  A.  768.  186  N.  Y.  528. 

In  many  cities  it  has  been  considered  ad- 
visable to  bridge  railway  tracks  by  means  of 
2»L.  R.  A. 


an  elevated  viaduct  resembling  in  its  nature, 

Surpose.  and  object  the  bridge  approach  to 
efendant's  bridge.  We  know  of  no  case 
holding  that  the  abutting  property  owner  suf- 
fering damages  can  recover  compensation 
therefor. 

Selden  v.  JacksonviUe,  supra;  Read  v.  Oam^ 
den,  84  N.  J.  L.  847. 

The  right  of  the  owner  of  property  depends 
upon  the  nature  of  the  use  made  of  the  street. 

Paquet  V.  Mount  Tabor  Street  R.  Co.  18  Or. 
232;  McQuaid  v.  Pdrtland  d  V.  R.  Co.  18  Or. 
287;  Rauenstein  y.  New  York,  L.&W.R.  Go, 
and  Robinson  v.  Great  Northern  R.  Go.  supra. 

If  the  fair  market  value  of  the  property  is  as 
much  immediately  after  the  construction  of 
the  approach  as  it  was  before,  no  damage  has 
been  sustained  and  no  recovery  can  be  had. 

Spnnger  v.  Chicago,  12  L.  R.  A.  609, 185  III 
552;  Bohm  v.  Metropolitan  Elev.  R.Ch.l41u 
R.  A.  344,  129  N.  Y.  576. 

It  is  true  that  the  plaintiff  has  been  depriyed 
of  the  use  of  the  full  width  of  Third  street  in 
front  of  its  premises,  but  such  deprivation  of 
use,  even  when  caused  by  railroad  tracks  and 
embankment  in  a  street,  aonot  constitute  legal 
injury. 

Wtcliita  d  G.  R.  Co.  v.  Smith,  45  Kan.  264. 

The  plaintiff  is  not  entitled  to  an  injunction 
or  to  the  abatement  of  the  bridge. 

Savage  v.  Salem,  24  L.  R  A.  787.  28  Or.  881; 
Paguet  v.  Mount  Tabor  Street  R.  Co.  18  Or. 
288;  McQuaid  v.  P&rtland  d  V.  R.  Co.  18 
Or.  237;  Peoria  d  R.  I.  R.  Co.  y.  Sdiertz,  84111. 
185;  Spencer  v.  Point  Pleasant  d  0.  R.  H. 
Co.  28  W.  Va.  406;  Oeborne  v.  Missouri  Pac. 
R  Co.  147  U.  8.  248,  87  L.  ed.  155,  37  Fed. 
Rep.  880;  Porter  v.  Midland  R  Co.  125  Ind. 
476. 

The  construction  of  the  defendant's  bridge 
approach  does  not  result  from  time  to  time  in 
new  injuries  to  the  plaintiff's  property,  but  the 
injury,  if  any,  was  done  at  one  and  the  same 
time;  and  for  an  injury  of  this  character  there 
can  be  but  one  action  of  damages,  in  which 
can  be  recovered  the  entire  damage  suffered  by 
the  person  injured. 

Otbome  v.  Missouri  Pae.R.  Co.,  Spencer  y. 
Point  PUasant  R.  Co.  and  Porter  v.  Midland 
R  Co.  supra. 

Messrs.  J.  F.  Watson  and  E.  B.  Wataon 
for  respondent 

Boanf  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  by  an  abutting  owner  to  en- 
ioin  and  restrain  the  defendant  from  occupy- 
ing a  portion  of  the  street  in  front  of  plain- 
tiff's property  with  an  approach  to  its  bridge 
across  the  Willamette  river  at  Portland.  The 
plaintiff's  premises  are  situated  on  the  west 
side  of  Third  street,  and  are  bounded  on  the 
south  by  G  street,  on  the  north  by  H  street, 
and  on  the  west  by  Fourth  street,  and  occupy- 
ing that  portion  of  the  property  abutting  on 
Third  street  is  a  two-story  brick  and  iron 
building,  used  as  a  foundry  and  machine 
shops.  Third  street  is  about  66  feet  wide,  and 
runs  northerly  through  the  city  to  the  north 
line  of  said  H  street.  In  1887  the  legislature 
granted  to  the  defendant  the  right  to  con- 
struct and  maintain  a  bridge,  with  proper  and 
convenient  approaches,  across  the  Willamette 
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I  iver,  between  the  then  citlef  of  Portland  and 
Knst  Portland,  for  the  purpose  of  travel  and 
commerce,  as  a  railroad,  wagon  road,  and  pas- 
senger bridge,  and  to  charge  and  collect  tolls 
and  fares  thereon.  Laws  1887,  p.  252.  Sub- 
sequently the  city  of  Portland,  by  ordinance, 
granted  to  defendant  the  right  to  build  on 
Third  street  "a  solid  roadway  and  approach 
to  said  bridge  from  the  north  line  of  G  street 
to  the  center  line  of  H  street,  said  approach 
to  be  on  an  ascending  j^^rade  from  Q  street 
and  to  be  built  as  a  solid  construction,  not 
exceeding  80  feet  in  width."  In  pursuance 
of  the  permission  thus  given  by  the  legisla- 
ture and  the  city  of  Portland,  the  defendant 
proceeded  to  and  did  construct  from  a  point 
about  600  feet  east  of  Third  street  a  double- 
decked  steel  bridge  across  said  river, —not, 
however,  as  a  part  of  or  extension  of  anv 
public  highway,— and  from  the  upper  deck 
thereof,  which  is  used  for  wagon  ana  passen- 
ger traffic,  constructed  an  elevated  roadway, 
substantially  at  rieht  angles  to  Third  street, 
over  and  across  private  property,  to  the  east 
end  of  H  street,  where,  by  a  curve,  it  was 
connected  to  an  approach  in  Third  street,  as 
provided  in  the  ordinance  referred  to.  This 
approach  is  80  feet  wide,  and  occupies  the 
middle  of  the  street  in  front  of  plaintiff's 
property  for  about  three  fourths  of  the  dis- 
tance north  from  G  street,  and  then  turns  to 
the  east  on  a  curve  so  that  at  a  point  opposite 
the  north  line  of  plaintiff's  property  it  is 
about  85  feet  from  the  west  line  of  the  ftreet, 
while  at  the  south  end,  and  for  a  greater  por- 
tion of  the  distance  along  the  blocl,  it  is  only 
about  20  feet  from  the  street  line  and  about 
8  feet  from  the  sidewalk,— a  space  not  suffi- 
cient for  wagons  to  pass  each  other.  At  the 
Junction  of  Third  and  H  streets,  and  opposite 
the  north  line  of  plaintiff's  property,  it  is 
about  18^  feet  above  the  street  surface,  and 
from  that  point  descends  southerly  by  a  grad- 
ual descent,  reaching  the  surface  of  the  street 
at  the  intersection  of  Third  and  G  streets, 
forming  an  effectual  barrier  to  the  crossing 
of  that  part  of  the  street  by  vehicles.  It  is 
supported  by  timbers  resting  on  the  street 
surface,  and  is  so  constructed  and  timbered 
as  to  be  practically  a  solid  structure,  neces- 
sarily constituting  an  exclusive  and  perma- 
nent occupation  and  appropriation  to  the  use 
of  the  defendant  of  that  portion  of  Third 
street  covered  by  it.  The  decree  of  the  court 
below  was  in  favor  of  the  plaintiff,  and  de- 
fendant appeals. 

Counsel  for  defendant  seeks  to  reverse  the 
decree  of  the  court  below  on  the  grounds  (1) 
that  the  erection  of  the  bridge  and  its  ap- 
proach in  Third  street,  under  legislative  and 
municipal  authority,  violates  no  property 
rights  of  plaintiff,  and  consequently  it  is 
without  remedy,  although  its  property  may 
be  injured ;  and  (2)  the  plaintiff's  remedy, 
if  it  has  an7,  is  by  an  action  at  law  to  recover 
damages,  and  not  by  suit  for  an  injunction. 

But  few  questions  have  come  before  the 
courts  in  recent  years  involving  larizrer  pecun- 
iary interests  or  of  greater  practical  impor- 
tance, or  which  have  provoked  more  dis- 
cussion, than  those  growing  out  of  the 
enforcement  by  abutting  lot  owners  of  their 
right  to  compensation  for  the  occupation  and 
f9URA. 


use  of  streets  under  legislative  or  municipal 
authority  by  private  corporations  for  public 
use,  under  constitutions  like  ours,  which  pro- 
vide that  private  property  shall  not  be  taken 
for  public  use  without  Just  compensation. 
It  is  quite  generally  agreed  that  any  proper 
exercise  of  governmental  power  over  a  street 
in  a  municipality,  for  street  purposes,  which 
does  not  directly  encroach  upon  the  abutting 
property  of  an  individual,  though  the  conse- 
quences mav  be  to  impair  its  use,  is  not  a 
taking,  within  the  meaning  of  the  constitu- 
tion, and  will  not  entitle  we  adjoining  pro- 
prietor to  compensation,  or  give  him  a  rieht 
of  action.  Cooley,  Const.  Lim.  5tb  ed.  (Ti'l ; 
Ncrth&m  Tratup.  Co,  of  Ohio  v.  Chicago,  M 
U.  S.  685,  25  Ij.  ed.  886.  It  is  within  tliis 
principle  that  changes  of  grade;  the  use  of 
a  street  for  a  surface  street  railroad ;  the  erec- 
tion of  lamps,  hitchinff  posts,  telephone,  tel- 
egraph, ana  electric  light  poles;  the  laying 
of  sewer  and  water  pipes;  the  crossing  m 
streets  over  railway  tracks  by  means  of  ele- 
vated viaducts, — ^are,  when  authorized  by 
lawful  authority,  held  damnum  abuque  in- 
juria, although  the  abutting  owner  may  be 
seriouslv  injured,  and  the  value  and  useful- 
ness of  his  propertv  greatly  impaired.  This 
is  upon  the  ground  that  individual  interests 
in  streets  are  subservient  to  those  of  the  pub- 
lic, and  that  an  adjoining  owner  received 
full  compensation  for  such  injury  as  migbt 
result  to  him  or  his  grantees  from  the  use  of 
the  street  for  proper  street  purposes  at  the 
time  of  the  dedication  or  appropriation  of 
the  land  therefor.  But  there  is  a  limitation 
to  legislative  or  municipal  power  over  a 
street,  which  cannot  be  exceeded  without  in- 
vading the  constitutional  rights  of  abuttinic 
owners.  An  abutting  proprietor  is  entitled 
to  the  use  of  the  street  in  front  of  his  prem- 
ises, to  its  full  width,  as  a  means  of  ingress 
and  egress,  and  for  light  and  air,  and  tliis 
right  IS  as  much  property  as  the  soil  within 
the  boundaries  of  his  lot ;  and  therefore  any 
impairment  thereof  or  interference  therewith, 
caused  by  the  use  of  the  street  for  other  than 
legitimate  street  purposes,  is  a  taking,  with- 
in the  meaning  of  the  constitution,  whether 
the  fee  of  the  street  is  in  the  abutting  owner 
or  not.  He  holds  his  property  subject  to  the 
power  of  the  proper  legislative  authority  to 
control  and  regulate  the  use  of  the  street  as 
an  open  public  highway,  and  hence  any  au- 
thorized use  thereof,  though  a  new  one,  gives 
him  no  cause  of  action.  But  such  holding 
is  not  subject  to  the  legislative  power  to  di- 
vert the  street  from  legitimate  street  purposes 
by  authorizing  a  structure  thereon  which  is 
inconsistent  with  its  continuous  use  as  an 
open,  public  street.  Any  structure  on  a  street 
whidi  is  subversive  of  and  repugnant  to  its 
use  and  efficiency  as  a  public  thoroughfare 
is  not  a  legitimate  street  use,  and  imposes  a 
new  servitude  on  the  rights  of  abutting  own- 
ers, for  which  compenration  must  be  made. 
Elliott,  Roads  A  Streets,  526;  Tiedeman, 
Mun.  Corp.  801;  Lewis,  Em.  Dom.  $  126; 
Booth,  Street  Railway  Law,  §$  80,  81;  2 
Dill.  Mun.  Corp.  $(8  711,  712,  7280/  McQuaid 
V.  Portland  d  V,  R.  Co.  18  Or.  287;  Stem 
▼.  New  York  Btev.  R.  Co.  90  V.  T.  122,  48 
Am.  Rep.  146;  Lahr  ▼.  Metrcpoliian  Sk9. 
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R  Oo,  104  N.  Y.  268 ;  BMning  ▼.  Nf^  York, 
L,  dW,  &  Co,  128  N.  Y.  167,  14  L.  R.  A. 
1S3:  Kane  ▼.  New  York  B^.  R  Go.  125  N. 
T.  165,  11  L.  It  A.  640 ;  Corning  v.  Lotoerre, 
6  Johns.  Ch.  439,  2  L.  ed.  178 ;  Barney  ▼. 
Keokuk,  94  U.  S.  824,  24  L.  ed.  224 ;  State 
V.  Jertey  City,  52  N.  J.  L.  65.  As  said  by 
Andrews,  «/.,  in  Kane  ▼.  New  York  Kiev.  H, 
Vo. ,  mipra:  "  However  difficult  it  is  to  trace 
its  origin,  or  to  refer  it  to  any  exact  legal 
lirinciple,  it  is  undoubtedly  the  prevail  ing 
(!i)ctrine  of  American  jurisprudence  that  the 
owner  of  a  lot  abutting;:  on  a  city  street,  the  fee 
of  which  is  in  a  municipality,  has,  by  virtue 
of  proximity,  special  and  peculiar  rights, 
fncilities,  and  franchises  in  the  street,  not 
common  to  citizens  at  large,  in  the  nature 
of  casements  therein,  constituting  property, 
of  which  he  cannot  be  deprived  by  the  legisla- 
ture or  municipality,  or  by  botn  combined, 
without  compensation. "  And  in  Story's  Cau, 
eupra,  the  rule  is  thus  stated  by  Tracey ,  J, : 
"  While  the  legislature  may  regulate  the  uses 
of  the  street  as  a  street,  it  has,  we  think,  no 
power  to  authorize  a  structure  thereon  which 
is  subversive  of  and  repugnant  to  the  uses  of 
the  street  as  an  open,  public  street.  Whether 
a  particular  structure  authorized  by  the  leg- 
isliiture  is  consistent  or  inconsistent  with  the 
uses  of  the  street  as  a  street  must  be  largely 
a  question  of  fact,  depending  upon  the  na- 
ture and  character  of  the  structure  author- 
ized."   90  N.  Y.  170,  48  Am.  Rep.  146. 

This  brings  us  to  the  question,  then, 
whether  the  occupation  of  Third  street  by 
the  approach  to  defendant's  bridge  is  com- 
patible with  or  destructive  of  its  use  as  an 
open  public  street.  As  already  stated,  this 
street  is  about  66  feet  in  width,  and  the  ap- 
proach complained  of  is  practically  a  solid 
structure  80  feet  wide  in  the  middle  of  the 
street,  so  that  no  use  can  be  made  of  that 
portion  of  the  street  occupied  by  it  except 
by  persons  desiring  to  use  defendant's  bridge 
and  pay  toll  therefor.  In  other  words,  it  is 
in  fact  an  appropriation  of  a  public  street 
to  the  exclusive  use  of  a  private  corporation, 
and  to  the  manifest  injurv  of  an  abutting 
proprietor.  The  plaintiff  and  the  public 
are  absolutely  and  permanently  excluded 
from  the  use  of  all  that  portion  of  Third 
street  covered  by  the  approach  for  general 
street  purposes.  It  practically  terminates 
the  street  as  an  open  public  thoroughfare  at 
the  north  line  of  G  street,  in  place  of  the 
north  line  of  H  street,  as  it  is  laid  out  and 
dedicated ;  and  the  onlv  roadway  in  front  of 
plaintiff's  property  is  out  a  few  feet  wide, 
and  quite  insufficient  for  the  proper  and  nec- 
essary use  of  such  property,  or  for  the  ac- 
commodation of  public  travel.  While  the 
city  authorities  undoubtedly  have  power  to 
authorize  the  use  of  the  street  for  legitimate 
street  purposes,  we  do  not  think  the  public 
can  justly  demand  or  require  such  a  sacrifice 
of  private  interests,  or  Justify  such  an  ex- 
clusive and  permanent  appropriation  of  a 
street  in  aid  of  a  private  enterprise,  although 
for  public  purposes,  as  Is  contemplated  in 
this  case,  it  may  be  conceded  that  the  gen- 
eral interests  of  FcMrtland  and  the  public  at 
large  are  promoted  by  the  appropriation  of 
the  street  to  the  purposes  ef  an  approach 


to  defendant's  bridge;  but  it  by  no  meant 
follows  that  the  buraen  of  such  a  public  im- 
provement can  rightfullT  be  cast  upon  this 
plaintiff  by  appropriating  its  property  for 
the  public  benefit,  without  compensation. 
We  think,  therefore,  that,  while  It  is  com- 
petent  for  the  legislature  or  municipality 
to  authorize  the  use  of  a  street  for  legitimate 
street  purposes  without  making  compensa- 
tion to  abutting  owners  for  consequential  in- 
juries to  their  property,  they  cannot  legally 
authorize  structures  of  the  character  com- 
plained of  to  be  erected  thereon  for  the  use 
and  convenience  of  a  private  corporation,  and 
which  absolutelv  and  permanently  exclude 
the  public  and  the  abutting  owner  from  the 
portion  of  the  street  so  occupied,  without 
compensating  the  adjoining  proprietor  for 
the  injury  sustained. 

The  argument  that  the  building  of  the  ap- 
proach was  a  mere  change  of  the  grade  of 
the  street,  authorized  by  proper  municipal 
authority,  is  clearly  untenable.  The  city 
of  Portland  has  undoubted  plenary  power  to 
alter  or  change  the  grade  of  a  public  street 
by  proper  proceedings  under  its  charter,  but 
the  act  of  tne  municipal  authorities  in  grant- 
ing defendant  pe|pmission  to  occupy  the  street 
did  not  purport  to  be  an  exercise  of  such 
power.  It  was  simply  conferring  upon  the 
defendant,  so  far  as  the  city  was  able,  the 
right  to  the  exclusive  and  permanent  use  of 
a  portion  of  the  public  street;  and,  while 
such  permission  included  as  a  consequence 
the  construction  of  a  solid  roadway  above 
and  over  the  street  surface,  it  does  not  follow 
that  what  was  done  was  in  exercise  ot  the 
power  to  alter  or  chance  the  grade  of  a  street. 
The  street  grade  remained  the  same  after  the 
approach  was  built  as  before,  and  this  ap- 
proach is  no  part  of  the  street,  but  is  foreign 
thereto,  and  as  useless  for  general  street  pur- 
poses as  anv  of  the  structures  referred  to  in 
the  cases  cited.  We  do  not  think  a  public 
street,  or  any  portion  thereof,  can  lawfully 
be  appropriatea  to  the  exclusive  and  perma- 
nent use  of  a  private  corporation  under  the 
guise  of  an  exercise  of  the  power  to  alter  or 
change  the  grade.  The  primary  object  of  this 
grant  of  power  is  to  enable  the  municipality 
to  make  the  streets  safe  and  convenient  for 

fmblic  travel,  and  not  to  divert  them  from 
egitimate  street  purposes  to  the  exclusive 
use  of  some  private  corporation.  Conceding, 
therefore,  that  defendant  occupies  this  street 
by  lawful  authority,  and  hence  its  structure 
is  not  a  nuisance,  yet  it  invades  the  legal 
rights  of  an  abutting  owner,  and  is  an  ap- 
propriation of  the  property  of  such  owner 
without  compensation,  which  is  beyond  the 
power  of  the  legislature  or  municipality,  or 
f>oth,  constitutionally,  to  authorize  or  sanc- 
tion. 

The  defendant's  counsel  also  claims  that 
plaintiff's  remedy  is  by  action  at  law  to  re- 
cover damages,  and  not  by  suit  in  equity  to 
enjoin  and  restrain  the  defendant  from  main- 
taining the  approach  complained  of.  He  re- 
lies principally  upon  the  case  of  Oebame  ▼. 
MiesouHPae.  IL  Co,,  147  U.  8.  248,  87  L. 


ed.  165.  This  was  a  suit  by  an  abutting 
owner  to  enloin  the  defendant  from  laying 
down  its  railroad  track  at  street  grade  un- 
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der  competent  municipal  authority,  on  the 
ground  that  the  track  would  be  a  permanent 
obstruction,  and  the  damage  threatened  ;to 
be  done  complainant  was  irreparable,  and 
could  not  be  compensated  for  by  a  recovery 
in  an  action  at  law.  The  constitution  of 
Missouri  provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out Just  compensation ;  but,  while  the  stat- 
utes of  that  state  contain  ample  provisions 
for  the  assessment  of  compensation  for  the 
taking  of  property,  there  is  no  provision 
therein  for  such  assessment  when  the  property 
is  merelv  damaged.  It  was  therefore  held 
that  as  the  laying  down  of  defendant's  track 
at  the  grade  of  the  street  was  not  an  exercise 
of  the  power  of  eminent  domain,  or  the  tak- 
ing of  private  property  for  public  use,  there 
was  no  proceeding  authorized  by  law,  which 
the  railway  company  could  avail  itself  of, 
to  obtain  an  assessment  of  damages,  while 
the  complainant  had  an  adequate  remedy  by 
action  at  law,  and  therefore  the  injunction 
should  be  denied,  and  the  plaintiff  remitted 
to  his  remedy  at  law.  But  in  this  case,  as 
we  have  endeavored  to  show,  the  act  sought 
to  be  restrained  is  a  taking  of  private  prop- 
erty for  public  use,  and  in  such  cases  our 
statute  has  made  adequate  iSrovision  for  the 
assessment  of  compensation  therefor.  Pro- 
vision is  not  only  made  by  statute  for  deter- 
mining the  compensation  to  be  paid  the 
owner,  but  its  payment  is  made  a  condition 
precedent  to  the  right  to  take  the  property, 
and  it  is  within  the  power  of  the  defend- 
ant to  comply  with  this  condition.  In  such 
case,  as  we  understand  the  rule,  an  injunc- 
tion will  almost  universally  be  granted,  at 
least  until  the  condition  is  complied  with. 
The  rule  is  very  clearly  stated  by  Mr.  Chief 
Justice  Fuller,  in  the  case  referred  to,  as  fol- 
lows: **  Whenever  the  power  of  eminent 
domain  is  about  to  be  exercised  without  com- 
pliance with  the  conditions  upon  which  the 
authority  for  its  exercise  depends,  courts  of 
equity  are  not  curious  in  analyzing  the 
grounds  upon  which  they  rest  their  inter- 
position. Equitable  jurisdiction  may  be  in- 
voked in  view  of  the  inadeauacy  of  the  legal 
remedy,  where  the  injury  Is  destructive,  or 
of  a  continuous  character,  or  irreparable  in 
its  nature ;  and  the  appropriation  of  private 
propertv  to  public  use,  under  color  of  law, 
but  in  fact  without  authority,  is  such  an  in- 


vasion of  private  rights  as  may  be  Msomed 
to  .be  essentially  irremediable,  if,  indeed, 
relief  may  not  be  awarded  ex  debito  jtuiUim. 
But  where  there  is  no  direct  taking  of  the 
estate  itself,  in  whole  or  in  part,  and  the 
injury  complained  of  is  the  infliction  of 
damage  in  respect  to  the  complete  enjoyment 
thereof,  a  court  of  eouity  must  be  satisfied 
that  the  threatened  aamage  is  substantial, 
and  the  remedy  at  law  in  fact  inadequate, 
before  restraint  will  be  laid  upon  the  pro- 
gress of  a  public  work ;  and  if  the  case  made 
discloses  only  a  legal  right  to  recover  dam- 
ages, rather  than  to  demand  compensation, 
the  court  will  decline  to  interfere. "  To  the 
same  effect  is  Booth,  Street  Railway  Law, 
189 ;  Elliott,  Roads  &  Streets,  536 ;  Tiede- 
man,  Mun.  Corp.  §  807 ;  2  Dill.  Mun.  Corp. 
§  12M\  Story  v.  New  York  Elev.  R.  Co.  90 
N.  y.  179,  48  Am.  Rep.  146;  ZaAr  v.  Metro- 
politan  Elev,  R,  Go.  104  N.  Y.  268 ;  Colum- 
bue  d  W.  E.  Co,  V.  Wiiherow,  82  Ala.  190 ; 
StaU  V.  Berdetta,  78  Ind.  186,  88  Am.  Hep. 
117. 

As  the  structure,  the  maintenance  of  which 
is  sought  to  be  restrained  in  this  case,  is 
permanent  and  exclusive  in  its  character, 
and,  if  suffered  to  continue  as  now  located, 
will  inflict  a  continuing  and  permanent  in- 
jury upon  the  plaintiff,  we  think  it  mani- 
fest that  it  is  entitled  to  restrain  the  contin- 
uation thereof  by  an  injunction ;  but  as  it 
was  constructed  with  the  knowledge  and 
without  objection  bv  plaintiff,  on  the  as- 
surance, however,  of  the  defendant,  that  it 
was  only  intended  as  a  temporary  expedient 
and  not  as  a  permanent  structure,  and  the 
fact  that  it  has  become  and  is  one  of  the 
principal  avenues  across  the  river,  and  daily 
used  by  a  large  number  of  electric  cars, 
wagons,  and  foot  passeneers,  the  injunction 
should  not  be  made  mandatory  until  the  de- 
fendant has  had  a  reasonable  time  after  the 
mandate  is  filed  in  the  court  below,  to  be 
determined  by  that  court,  to  acquire  the 
plaintiff's  easements  in  the  street,  by  agree- 
ment or  by  proceed  in  8:8  to  condemn  the  same, 
if  it  shoula  be  so  advised.  It  follows  that 
tTie  decree  of  the  court  below  must  be  aflnned, 
and  the  cause  will  be  remanded  for  further 
proceedings  in  accordance  wltn  this  opinion. 

Rehearing  denied. 
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k  hotel  keeper  ie  not  liable  for  the  theft 
by  his  ni^ht  olerk  trom  the  hotel  safe  of 


money  of  a  regular  boarder  who  has  lived  in  the 
bouse  for  some  months.  If  ordinary  care  and  ilili. 
genoe  were  used  in  the  employment  of  tuc  oierk. 

(April  2, 188S.) 

ERROR  to  the  Circuit  Coart  for  Ingham 
County  to  review  a  judgment  in  favor  of 


NOTK,—LiaJb{Hty  of  haCeefor  wrongful  apitropria- 
tion  bynU  servant  of  thing  baUed. 
Many  bailees  become  such  because  of  the  rela- 
tion which  they  bear  to  the  public,  and  the  meas- 
ure of  their  liability  is  fixed,  not  so  much  by  the 
29  L.  R.  A. 

See  also  35  L.  R.  A.  850. 


law  of  bailment  as  by  that  which  ffovems  the  ca- 
pacity In  which  they  act.  Thus  the  business 
of  common  carriers,  innkeepers,  and  otber  classes 
of  persons  requires  them  to  have  more  or  less 
custody  of  other  people*3  property.    But  in  suoli 
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Tatlob  y.  Dowket. 
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defendant  in  an  action  brought  to  hold  defend- 
ant liable  for  the  loss  of  money  which  had 
lieen  placed  by  plainllff  in  defendant's  safe 
ivhUe  plaintiff  waa  a  boarder  at  defendant's 
liotel.     Affirmed, 

The  facta  are  stated  in  the  opinion. 

Meatn.  CaJdll  *  Ostrander*  for  plain- 
tiff in  error: 

The  plaintiff  waa  a  boarder.  But,  as  such, 
the  proprietors  of  the  hotel  owed  him  the  duty 
of  protection  of  his  property  from  loss  or  injury 
by  their  own  tort  or  tnat  of  their  servants. 

Chamberlain  ▼.  Moiierton,  26  Ala.  871; 
Bird  V.  Eeerard,  4  Misc.  104;  Bonlin  v.  Mc- 
Qttade,  61  Mich.  275:  Cooley.Torts,  537;  Hofer 
▼.  Bodge,  52  Mich.  872,  50  Am.  Rep.  256;  Jsteal 
▼.  Wikax,  49  N.  C.  146,  67  Am.  Dec.  266; 
Clary  v.  WilUjf,  49  Vt  55. 

A  bailee  for  hire  is  presumptively  responsi- 
ble for  the  loss  of  property  through  the  fault 
of  his  servants. 

This  contract  for  the  safe  keeping  of  plain- 
tiffs property  waa  accessory  to  the  main  con- 
tract for  board,  and  the  plaintiff  is  entitled  to 
damages  for  the  breach  of  it  the  same  as  a 
traveler  on  a  railroad  train  is  for  the  loss  of 
bia  baggage. 

Ooffgs  V.  Bernard,  1  Smith,  Lead.  Gas.  8th 


ed.  p.  416;  Needles  v.  Enoard,  1  E.  D.  Smith, 
54. 

It  is  surely  more  Just  that  the  persons  who 
selected  the  night  clerk  and  who  could  remove 
him  for  misconduct,  and  whose  orders  that 
clerk  was  bound  to  receive  and  obey,  should 
suffer  for  the  misconduct  of  that  clerk,  than 
that  Mr.  Taylor,  who  had  not  the  opportunity 
of  selection,  or  the  power  of  removal  and  en- 
forcing obedience  to  his  orders,  should  be  in- 
jured oy  the  misconduct. 

Smith,  Mast.  &  S.  822;  1  Addison,  Torts, 
art.  599;  Daneey  v.  Bieliardeon,  8  El.  &  Bl. 
144. 

Mr.  Frank  S.  Porter*  for  defendant  in 
error; 

Hotel  keepers  act  in  a  double  capacity,  being 
l>oth  innkeepers  and  boarding  house  Keepers. 

Jeffords  y.  Crump,  12  Phila.  600;  Manning 
V.  Wells,  9  Humph.  746,  51  Am.  Dec.  688; 
Vance  v.  Throckmorton,  5  Bush,  41,  96  Am. 
Dec.  827;  Moore  v.  Long  Beach  D^lopmeni 
Co.  87  Cal.  488;  Lawrence  ▼.  Howard,  1  Utah, 
142. 

The  law  imposes  no  obligation  on  a  board- 
ing-house keeper  to  take  care  of  the  property 
of  his  boarder. 

Boulder  v.  SouJby.  8  O.  B.  K.  8.  254. 


B  when  the  true  relation  of  carrier  and  shipper 
or  Innkeeper  and  cruest  exists  their  liability  is  gov- 
erned by  a  law  peculiar  to  thoee  relations.  Cases 
of  that  character  are  not  collected  here  any  further 
than  is  nsefol  in  showlnjir  the  rule  Rovernlnflr  them 
and  its  modiflcation  when  the  relation  of  the  par- 
ties is  rednoed  to  tbat  of  mere  bailor  and  twUee. 

In  The  Albany,  Mk  Fed.  Bep.  481,  the  court  sayS 
that  the  general  rule  is  that  the  master  is  not  liable 
lor  the  willful  acts  of  his  servants  committed  with- 
out his  express  or  implied  authority  unless  at  least 
tbey  are  done  strictly  within  the  scope  of  their  em- 
ployment, but  there  is  no  doubt  that  in  the  case  of 
innkeepers,  common  carriers,  and  ship  owner8,they 
are  upon  the  grounds  of  public  policy  liable  for  the 
embezzlement  by  their  servants  or  agents. 

The  master  of  a  vessel  is  liable  for  cargo  embes- 
xled  by  the  crew.  SohielTelln  v.  Harvey,  6  Johns. 
17V>,  5  Am.  Deo.  208. 

The  owner  of  a  vessel  is  liable  for  the  barratry  of 
the  master.   The  William  Tal>er,  2  Ben.  829. 

'Where  the  agent  of  an  express  company  stole 
money  from  a  package  which  he  had  been  given  to 
deliver  and  the  company  paid  the  owner  the  amount 
the  court  said  it  was  the  duty  of  the  company  to 
make  good  this  sum  to  the  bank.  The  bank  could 
ha've  recovered  against  it  at  law.  Hagerstown 
Bank  v.  Adams  Bxp.  Co.  46  Pa.  419, 84  Am.  Dea  499. 

Jl  carrier  is  liable  for  embezzlement  by  his  serv- 
ant.   King  V.  Shepherd,  8  Story,  C.  C.  849. 

Xn  the  Canal  Boat  B.  M.  McChosney,  8  Ben.  160, 
wliere  a  portion  of  the  oats  forming  the  cargo  of  a 
bcMit  were  abstracted  with  the  connivance  of  the 
master  it  was  suggested  that  the  boat  was  not  liable 
because  it  was  not  within  the  scope  of  the  master^s 
employment  to  steal  or  be  privy  to  the  stealing  of 
the  oats.  But  the  court  said:  A  master  is  civilly 
Ualile  for  the  lawless  acts  of  his  servant,  whether 
the  act  be  one  of  omission  or  commission,  and 
wbether  negligent,  fraudulent,  or  deceitful,  if  the 
act  be  done  in  the  course  of  the  servant's  employ- 
ment; and  It  makes  no  dllferenoe  that  the  master 
dftd  not  authorise,  or  even  know  of,  the  act  or  neg- 
lect of  the  servant,  or  even  that  he  disapproved  or 
forbade  it.  The  test  is  as  to  whether,  at  the  time, 
ttie  alleged  servant  did  or  did  not  sustain  the  rela- 
tion of  servant  to  the  master.  In  the  present  case, 
SOL.  R.A. 


the  care  of  the  oats  on  the  boat  was  confided  to  the 
captain  of  the  boat.  The  owner  of  the  boat  and 
her  mortgagee  directed  the  captain  to  deliver  the 
oats  at  New  York  to  the  address  given  in  the  bill 
of  lading,  and  directed  him  not  to  steal  them  on  the 
way.  He  did  steal  them  on  the  way.  But  they  were 
entrusted  to  his  control,  and  the  owner  and  the 
mortgagee  of  the  boat  put  it  in  the  power  of  the 
captain  to  steal  them  on  the  way,  and  did  it  in 
the  face  of  the  absolute  obligation  in  the  bill  of 
lading  that  the  oats  should  all  of  them  be  delivered 
at  New  York,  or  the  vessel  should  respond  for  the 
deficiency.** 

As  to  liability  for  Iom  of  baggage  by  sleeping-car 
companies  see  note  to  Mann-Boudoir  Car  Co.  v« 
Dupre  (CT.  S.  O.  a  S.  D.  Miss.)  21 L.  R.  A.  289. 

Common  innkeepers  without  any  particular  con- 
tract for  that  purpose  are  answerable  for  all  losses 
at  their  inns  happening  either  by  the  acts  or  negli- 
gence of  themselves  or  their  servants  to  travelers 
and  guests  received  by  them.  Towson  v.  Havre 
de  Grace  Bank,  6  Harr.  ft  J.  47, 14  Am.  Dec  254.  In 
that  case  the  Innkeeper  was  held  liable  for  money 
stolen  from  a  guest  by  the  barkeeper  of  the  hoteL 

In  Trelber  v.  Burrows,  27  Md.  190,  it  is  said  an 
innkeeper  at  common  law  is  bound  to  take  more 
than  ordinary  care  of  the  goods,  money,  and  liag- 
gage  of  his  guest  brought  within  his  inn,  and  Is  re- 
sponsible for  loss  or  damage  to  the  same  by  his 
servants,  domestics,  other  guests  or  persons  un« 
known. 

If  the  person  to  whom  the  property  is  delivered 
appears  to  be  in  charge  of  the  hotel  the  proprietor 
cannot  deny  his  authority  to  escape  liability  for  val- 
uables delivered  to  and  embezzled  by  him.  Buckle 
V.  Probasoo,  58  Mo.  App.  48. 

It  is  the  duty  of  an  innkeeper  to  provide  honest 
servants.  Houser  v.  TuUy,  02  Pa.  96,  1  Am.  Bep* 
890;  Jeffords  v.  Crump,  12  Phila.  600. 

In  McDaniels  v.  Bobinson,  26  Yt.  887, 82  Am.  Dea 
974,  it  is  stated  that  an  innkeeper  is  responsible  for' 
acts  of  every  one  within  his  house. 

In  Gile  v.  Libby,  88  Barb.  70,  it  is  stated  tbat  the 
innkeeper  is  liable  if  goods  are  stolen  by  his  serv- 
ant. 

Where  a  pawner  tendered  the  money  to  the  serv- 
ant of  the  pawnbroker  and  the  servant  said  he  had 
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The  hotel  keeper  is  liable  in  those  cases  only 
where  he  has  been  guilty  of  gross  negligence. 

Wiser  v.  Chesley,  58  Mo.  547;  Johnion  v. 
Reynolds,  8  Kan.  257;  Wandell,  Inns,  Hotels, 
and  Boarding- Houses,  p.  96;  Manning  y. 
WeOa  and  J^ords  ▼.  Orump,  supra. 

A  bailee  without  reward  is  not  responsible 
for  goods  entrusted  to  him  which  are  stolen 
by  his  clerk  or  servant  unless  he  has  been 
guilty  of  gross  negligence  in  employing  and 
keeping  them. 

[roster  y.  Bssex  Bank,  17  Msss.  479,  9  Am. 
Dec.  168;  Tompkins  y.  8aUmarsh,  14  Serg.  & 
R.  275;  Scott  y.  National  Bank  of  Chester  Val- 
ley, 72  Pa.  471, 18  Am.  Rep.  711;  Comp  y.  Car- 
lisle  Deposit  Bank,  94  Pa.  409;  Merchants  Nat. 
Bank  of  Savanruih  y.  OuUmartin,  17  L.  R 
A.  322,  88  Qa.  797. 

A  bailee  for  hire  or  recompense  is  responsi- 
ble only  for  ordinary  care,  or  such  care  as  a 
prudent  man  takes  of  his  own  property,  and 
where  he  is  not  chargeable  with  negligence  he 
is  not  responsible  for  goods  entrusted  to  him 
which  are  stolen  or  destroyed. 

Sefitnidt  y.  Blood,'9  Wend.  268,  24  Am.  Dec 
148;  Claflin  y.  Meyer,  75  N.  Y.  260,  81  Am. 
Rep.  467:  Titeworth  y.  Winnegar,  51  Barb. 
148;  HoUulaw  y.  Duff,  27  Mo.  892. 


The  defendant  may,  after  proof  of  demand 
and  refusal '  to  deflyer  by  plaintiil,  exon- 
erate himself  by  showing  that  the  plaintiff's 
money  was  stolen,  unless  plaintiff,  upon  whom 
rests  the  burden  of  proof,  can  show  that  th« 
loss  occurred  through  the  negligence  of  de- 
fendant. 

ClaMn  y.  Meyer,  75  N.  T.  260,  81  Am.  Rcpi 
467;  Clark  y.  ^^ee,  10  Watts,  835:  MUU  y. 
QUbreth,  47  Me.  820,74  Am.  Dec.  487;  Stetrart 
y.  Stone,  14  L.  R  A.  215. 127  N.  Y.  500;  2  Kent, 
Com.  p.  687;  Marsh  y.  Sottu,  5  Bam.  &  C.  322; 
Harris  y.  Packvood,  8  Taunt.  264. 

Per  CnrUunx 

The  plaintiff  was  a  regular  boarder  at  the 
defendant's  hotel,  where  he  had  liycd  for 
some  months.  Being  engaged  in  building, 
he  drew  money  from  one  of  the  city  banks  for 
the  purpose  of  paying  his  men ;  and,  not 
wishing  too  keep  it  about  his  person,  he  re- 
quested the  defendant's  day  cierk  to  put  it 
in  the  safe,  which  was  kept  in  the  office  of 
the  hotel,  and  to  giye  him  a  receipt  for  the 
amount.  The  clerk  answered,  "I  will  give 
you  a  drawer  in  the  safe,  that  has  but  one 
key,  and  you  can  keep  that.  *  This  was  ac- 
cepted,  and  after  the  money  was  expended 


lost  the  goods.  It  was  held  that  trover  would  lie 
against  the  master.  Jones  y.  Hart  (1000)  )S  Saik.  4ftL 
And  one  who  hires  a  horse  Is  liable  to  the  owner 
it  his  servant  takes  the  horse  for  his  own  purpose 
and  while  so  using  him  injures  him  by  negligent 
driving.    Ooup6  Go.  y.  ICandick  [1801]  2  Q.  B.  413. 

Where  serwmt  has  no  duty  «n  respect  to  thf/ng  haOed* 

If  the  master  is  not  engaged  in  a  business  to 
which  the  bailment  is  incident  and  has  not  engaged 
his  servants  with  a  view  to  a  possible  bailment 
there  is  no  ground  for  holding  him  liable  for  the 
wrongful  appropriation  by  his  servant  of  property 
of  which  he  is  a  passive  or  gratuitous  bailee  and 
over  which  he  has  given  his  servant  no  control. 

Thus  in  Oalye*s  Case,  8  Ooke,  8S.  1  Smith,  Lead.  Gas. 
8th  ed.  ^IflB,  it  is  said  ifia  man  is  lodged  upon  request 
with  another  who  is  not  an  innkeeper  and  is  rob- 
bed in  the  house  by  the  servants  of  him  who  lodged 
him,  he  shall  not  answer  for  it. 

Where  strvanVs  duties  give  him  some  control  of  ^Mmg 
iMiUd. 

Most  of  the  oases  in  which  the  question  of  the 
bailee's  liability  for  misappropriation  of  the  prop- 
erty by  his  servant  has  been  oonsidered  have  been 
thoee  in  which  the  bailment  was  received  in  the 
general  course  of  the  master*8  business  and  the 
servant  was  placed  in  the  exact  relation  towards 
the  property  which  his  general  employment  re- 
quired, and  in  which  his  acts  would  have  rendered 
his  master  liable  had  the  baUment  been  other  than 
gratuitous.  In  such  cases  the  tendency  has  been 
to  greatly  restrict  the  master's  liability,  more  per- 
haps than  such  liability  is  restricted  by  the  more 
modem  dedsions  in  other  classes  of  cases  involv- 
ing the  question  of  the  master's  hability  for  acts 
of  his  servant.  See  noU  to  Bitohie  v.Waller  (Oonn.) 
27  L.  B.  A.  1(0. 

The  bailee  certainly  owes  the  duty  not  to  steal  the 
property  himself  and  not  to  connive  at  its  being 
stolen  by  a  third  person.  And  if,  instead  of  stand- 
ing guard  himself,  he  places  his  servant  on  guard 
the  analogies  of  the  law  would  indicate  that  he 
should  have  some  lesponsibill^  for  the  honesty  of 
the  one  whom  he  trusts.  It  may  be  slight  but 
some  of  the  oases  at  least  have  held  him  to  practi- 
cally no  responsibility  ataU. 
29L.R.A. 


In  an  early  Massachusetts  oase  it  was  held  that 
to  make  the  master  liable  for  any  act  of  fraud  or 
negligence  done  by  his  servant  the  act  must  be 
done  in  the  course  of  his  employment;  and  If  be 
steps  outside  of  it  to  do  a  wrong  either  fraudu- 
lently or  feloniously  without  authority  the  master 
is  ncmore  answerable  than  any  stranger.  The  cases 
of  innkeepers,  common  carriers  and  perhape  ship- 
masters where  goods  are  embessled  are  exceptions 
to  the  general  rule  founded  on  public  poUoy.  la 
case  of  a  spedal  .deposit  of  gold  coin  the  master 
has  no  authority  to  open  the  receptacle  and  could 
not  lawfully  communicate  any  authority.  The 
chest  when  once  placed  in  the  bank^s  vault  is  to 
remain  there  until  taken  away  by  the  owner  or 
ordered  away  by  the  bank.  It  Is  no  more  the  duty 
of  the  cashier  than  of  any  other  officer  or  person 
to  know  the  contents  of  or  take  any  account  of 
them.  He  cannot  therefore  be  oonsidered  in  any 
view  as  acting  within  the  scope  of  his  employment 
when  he  embezzles  the  contents'  and  the  bank  is 
no  more  answerable  for  suoh  act  than  they  would 
be  if  he  had  stolen  the  pocket  book  of  any  person 
who  might  have  laid  it  upon  the  desk  while  in  there 
transacting  some  business  with  the  bank.  The  bank 
is  not  answerable  for  special  deposits  stolen  by  its 
servants  any  more  than  if  stolen  by  a  stranger;  or 
any  more  than  the  owner  of  a  warehouse  would  be 
who  permitted  a  friend  to  deposit  a  bale  of  goods 
there  for  safe  keeping  if  the  goods  should  be  stolen 
by  one  of  his  clerks  or  agents.  Foster  y.  ESsex 
Bank.  17  Mass.  479,  9  Am.  Dec  168;  Smith  y.  Fint 
Nat.  Bank  in  Westfleld,  90  Mass.  00%  47  Am.  Dec 
60. 

The  act  of  the  cashier  by  which  be  appropriates 
exclusively  to  himself  a  gratuitous  special  deposit 
is  not  an  act  done  in  the  bank's  business  within  the 
soope  of  his  employment.  The  custody  of  the  de- 
posit requires  no  act  to  be  done  butfonly  a  mere 
continuance  of  possession  until  a  return  of  theprop- 
ertyis  demanded.  The  cashier  had  nothing  to  do 
about  it  exoept  to  suffer  it  to  remain  in  a  safe  place 
of  deposit.  Consequently  in  taking  it  himself,  he 
is  said  to  "step  aside"  from  his  employment  and  do 
an  act  for  his  personal  gain  regardless  of  the  busi- 
ness for  which  he  was  engaged.  Such  act  is  lack- 
ing both  in  the  rendition  of  and  in  the  intention  to 
render  any  services  to  the  employer.    The  cashier 
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the  plaintiff  returned  the  key.  Two  or  three 
weeks  later  the  plaintiff  drew  $200  from  the 
bank  for  a  similar  purpose,  and  asked  the 
defendant's  clerk  If  the  drawer  was  vacant. 
He  was  told  that  it  was  not.  but  that  he  oould 
have  another  which  had  but  one  key.  He 
took  the  key,  and  locked  the  money  in  the 
drawer.  A  week  or  two  later  he  found  that 
tbe  drawer  had  been  forcibly  opened,  and 
the  money  taken,  by  another  clerk  of  the  de- 
fendant, who  had  dbarge  of  the  office  nights. 
It  was  the  practice  to  leave  the  safe  open, 
defendant  keeoing  a  day  and  a  night  clerk. 
Action  being  brought  against  the  defendant 
to  recover  the  amount  taken,  the  circuit  Judge 
directed  a  verdict  for  the  defendant,  from 
which  the  plaintiff  has  appealed. 

The  testimony  shows  that  the  night  clerk 
was  employed  by  the  defendant  upon  recom- 
mendations from  other  reputable  proprietors 
of  hotels.  Defendant  had  seen  him  once  be- 
fore employing  him,  on  an  occasion  of  his 
visit  to  his  father,  who  was  at  the  time  a 
boarder  at  defendant's  hotel .  Counsel  for  the 
plaintiff  admit  that  the  relation  between  the 
parties  was  that  of  boarding-house  keeper 
and  boarder,  and  that  such  relation  dififers 
from  that  of  inn  keeper  and  guest.    They 


claim  that  the  defendant  was  a  bailee  for 
hire,  and  therefore  liable  for  loss  of  property 
by  the  bailor  through  fault  of  the  bailee's 
servants.  It  la  said  that  the  defendant  was 
in  the  habit  of  allowing  boarders  similar 
privileges  to  those  enjoyed  by  transient  pa- 
trons, but,  if  this  is  important,  we  discover 
no  evidence  to  that  effect.  If  the  defendant 
was  a  bailee  for  hire,  he  owed  the  same  care 
and  diligence  that  all  mutual  benefit  bailees 
are  bound  to  exercise  for  the  preservation  of 
the  property,  via.  ordinary  care,  and  ''for 
nothing  less  than  ordinary  negligence,  or  the 
failure  to  exercise  such  care  and  diligence  as 
persons  of  average  prudence  bestow  upon 
their  own  property  under  like  circumstances 
is  he,  while  confining  himself  to  the  terms  of 
the  bailment,  legally  responsible. "  School- 
er, Ballm.  ^  15,  816 ;  MOUm  v.  Salisbury,  18 
Johns.  211 ;  Collini  v.  Bennett,  46  N.  Y.  490 ; 
Chamberlin  v.  CM,  82  Iowa,  161;  Story, 
Bailm.  §  898 ;  Smith  v.  Head,  62  How.  Pr.  14. 
6  Daly,  88 ;  Lawrence  v.  Hatiard,  1  Utah,  142 ; 
Johnson  v.  Reynolds,  8  Kan.  957;  Wiser  v. 
Chesley,  68  Mo.  647 ;  Oomp  v.  Carlisle  Deposit 
Bank,  94  Pa.  416.  Such  bailee  is  in  no  sense 
an  insurer,  as  an  inn  keeper  is  sometimes  said 
to  be,  of  the  property  of  his  guest ;  but  he  may 


does  not  as  a  matter  of  fact  act  with  tbe  bank*8  au- 
thority and  furtbennore  does  not  etsayor  even 
profen  to  act  in  Its  behalf.  He  represents  nobody 
but  himself.  He  throws  off  all  allegianoe  to  his 
master  and  taJcea  the  poeltion  of  a  common  enemy 
to  all  oonoemed.  He  becomee  the  same  as  a  atran- 
irer  from  wltbout,  who  deprives  the  bank  of  a 
■pedal  deposit  and  the  bank  is  not  charareable  with 
nch  a  loas  in  the  absence  of  stobb  oeffUirenoe,  but 
ii  liable  if  grouly  negligent.  Herchanta  Nat.  Bank 
of  Savannah  v.  Guilmartin,  17  L.  B.  A.  828,  88  Qa. 

wr. 

So  it  baa  been  held  that  a  bailee  is  not  liable  for 
hto  eervaot^  willful  injuries  to  tbe  property  hailed. 
Halty  y.  Ilarkel  (1867)  44  111. »»,  08  Am.  Dec  182. 

But  thia  extzeme  view  has  not  obtained  in  all 


In  Preston  v.  Prather,  187  TJ.  &  004, 84  L.  ed.  788, 
affirming  Prather  v.  Keen,  29  Fed.  Rep.  406,  the 
court  in  speaking  of  thef  ta  by  bank  employee  of 
tpecial  deposits  made  In  the  bank,  said:  '*The  doo- 
txine  of  exemption  from  liability  In  suoh  cases  was 
at  one  time  carried  so  for  as  to  shield  the  bailees 
from  the  fraadulent  acts  of  their  own  offloera  and 
employes  although  their  employment  embraced  a 
Bopervision  of  the  property,  such  acts  not  being 
deemed  within  the  scope  of  their  employment. 
And  in  that  case  the  court  held  the  bank  liable  for 
a  special  deposit  of  bonds  stolen  by  the  aaaiatant 
cashier  who  was  to  the  knowledge  of  the  manage- 
ment speculating  on  the  board  of  trade  and  whoso 
aocouDte  with  tbe  bank  tbe  directors  investlgatedt 
at  tbe  some  time  leaving  the  special  deposits  unez- 
amtned.  And  that  case  was  followed  in  Gray  v. 
Meriiam,  148  111.  179. 

So  In  a  Maflsachuaetts  case  Uter  than  Foster  v. 
Hssez  Bank,  supra,  in  an  action  against  a  ware- 
houseman for  the  value  of  property  destroyed  by 
fire,  because  its  servants  who  were  present  at 
the  fire  neglected  to  save  the  goods,  it  appearing 
tbit  the  fire  occurred  in  the  night,  the  court  sold 
there  was  no  liability,  it  being  no  part  of  the  duty 
of  the  servants  to  save  property  in  the  night,  and 
states  that  tbe  true  test  of  liability  may  be  found 
^  the  question  whether  or  not  any  one  of  defend- 
^t^  servants  who  were  present  at  the  fire  would 
he  answerable  to  his  employers  for  a  neglect  of 
2»LR.A. 


duty.  Aldrioh  v.  Boston  ft  W.  R.  Oo.  a888)  100  Mass. 
81, 1  Am.  Sep.  78, 97  Am.  Dec  74. 

For  a  special  deposit  the  bank  is  not  liable  tf  the 
cashier  without  its  knowledsre  or  consent  steals  it 
or  fraudulently  appropriates  it  to  his  own  use,  pro> 
vided  the  bank  has  exercised  due  diligence  in  select- 
ing the  cashier  and  in  not  keeping  him  in  office 
after  it  knows  or  ou^ht  to  have  known  that  he  was 
or  has  become  untrustworthy.  Merchaota  Nat. 
Bank  of  Savannah  v.  Guilmartin,  supra. 

A  bank  is  liable  in  case  of  loss  of  a  special  deposit 
only  in  case  of  gross  negUgenoe  or  fraud.  Foster 
V.  Essex  Bank  and  Smith  v.  Flist  Nat.  Bank  In 
Westerfield,  supra, 

A  warehouseman  is  not  liable  for  the  loss  of 
goods  embezzled  by  his  store  keeper  or  servant  in 
the  abaence  of  gross  negligence.  Schmidt  v.  Blood, 
9  Wend.  SOS,  24  Am.  Dec  148. 

But  in  a  later  case  It  waa  held  that  a  warehouae- 
man  is  bound  to  exercise  at  least  ordinary  care  to 
prevent  the  goods  from  being  stolen  by  hia  servant. 
Jonea  v.  Morgan,  00  N.  Y.  4, 48  Am.  Bep.  m. 

If  the  bank  uses  ordinary  core  it  will  not  be  lia- 
able  for  the  embezzlement  of  special  deposits  by  its 
teller.  Scott  v.  National  Bank  of  Chester  YaUey, 
72  Pa.  471, 13  Am.  Rep.  7U. 

A  bank  Is  not  liable  for  the  taking  of  a  special 
deposit  by  its  president  for  his  own  purposes  un- 
less it  failed  to  uae  the  degree  of  care  which  the 
most  inattentive  give  to  their  affairs.  Fhrst  Nat. 
Bank  of  Allentown  v.  Bex,  80  Pa.  808,  88  Am.  Bep. 
707. 

In  case  the  cashier  of  a  bonk  embezzlea  a  special 
deposit  tbe  bank  will  not  be  liable  if  it  has  exercised 
the  ordinary  diligence  which  a  reasonable  prudent 
man  takes  of  his  own  property  of  like  description. 
Giblin  V.  MoMullen,  L.  R.  2  P.  a  817.  81L.  T.  N.  & 
214, 17  Week.  Rep.  44S,  88  L.  J.  P.  C.  86. 

In  L*Herbette  v.  Pittafleld  Nat  Bank,  108  Mass. 
187,  where  the  cashier  accepted  money  aa  a  deposit 
to  be  subsequently  invested  for  the  depositor  and 
then  embezEled  it,  the  bank  waa  held  liable  for  hia 
act. 

If  bonds  are  deposited  with  a  bank  as  security 
for  a  loan  and  left  there  after  the  loan  is  paid  the 
bank  will  be  Uable  if  they  are  embezzled  by  its 
cashier  tf  it  takes  no  precaution  to  ascertain  theif 
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be  held  liable  for  negligence  upon  his  own 
part,  or  the  negligence  of  a  servant^  if  such 
negli  firence  amounts  to  a  want  of  ordinary  care. 
If  a  Ifability  is  to  be  based  upon  negligence, 
in  this  case,  it  must  be  based  upon  a  want  of 
care  in  the  employment  of  the  night  clerk, 
for  it  cannot  be  said  that  the  clerk  was  neg- 
ligent. On  the  contrary,  he  committed  a 
felony  by  stealing  the  property,  not  only  of 
the  plaintiff,  but  the  defendant  also.  It  was 
done  while  in  charge  of  the  office  by  virtue 
of  his  employment.  It  was  a  complete  and 
deliberate  departure  from  his  duty,  and  an 
entering  upon  an  enterprise  of  his  own, 
wholly  outside  of  the  scope  of  his  employ- 
ment. ''It  was  an  illegal  act,  willfully 
done,  for  which  the  employer  cannot  be  re- 
quired to  respond."  t3ee  opinion  of  Pat- 
terson, <7. ,  in  LyoTis  y.  Martin,  8  Ad.  &  El. 
612 ;  8Uven9  v.  Woodward,  60  L.  J.  C.  P. 
281 :  Foster  y.  Essex  Bank,  17  Mass.  479,  9 
Am.  Dec.  168 ;  Merchants  Nat.  Bank  of  SoDan- 
nah  y.  Quilmartin,  88  Ga.  797,  17  L.  R.  A. 
822;  Oomp  y.  Carlisle  Deposit  Bank,  94  Pa. 
409 ;  Eaggerty  y.  Flint  A  R  M.  B.  Co.  59 
Mich.  866.  60  Am.  Rep.  801 ;  Sutherland  y. 
JngaUs,  68  Mich.  620 ;  Mechem,  Agency,  740, 
741.  There  is  nothing  to  show  that  the  de- 
fendant did  not  use  ordinary  care  and  dili- 
gence in  the  employment  of  the  clerk,  and  we 
must  Uierefore  hold  that  no  recoyery  can  be 
had  upon  the  ground  of  negligence. 
This  discussion  has  been  based  upon  the 


assumption  that  the  deposit  was  a  bailment 
for  mutual  benefit.  This  was  not  conceded 
in  the  case.  Counsel  for  the  plaintiff  argue, 
further,  that  the  defendant  "made  it  a  part 
of  his  business  to  receiye  and  take  charge  of 
the  property  of  their  boarders,  and  are  liable 
for  its  safe- keeping, "  and  that,  while  *' there 
is  no  direct  compensation  for  this  service, 
.  .  .  the  contract  for  the  safe- keeping  was 
accessory  to  the  main  contract  for  board,  and 
the  plaintiff  is  entitled  to  damages  for  the 
breach  of  it,  the  same  as  a  traveler  upon  a 
railroad  train  for  the  loss  of  his  baggage.' 
W^e  think  there  is  a  radical  difference,  the 
contract  of  the  railroad  company  amounting 
to  an  undertaking  to  deliver  the  baggage  as 
well  as  the  passenger.  The  cases  cit^  to 
sustain  this  point  are  cases  of  inn  keeper  and 
guest.  [Goggs  v.  Bernard],  1  Smith,  Lead. 
Gas.  8th  ed.  p.  416 ;  Needles  v.  Howard,  1  E. 
D.  Smith,  64.  There  is  not  a  uniformity  of 
decision  upon  this  question  of  a  boarding 
house  keeoer's  liability  to  a  boarder.  In 
Dansep  v.  'Richardson,  8  El.  &  Bl.  144,  a  di- 
vided court  affirmed  the  instruction  that  tiie 
boardinjT  house  keeper  did  not  contract  to 
safely  keep  baggage  of  a  boarder.  This  was 
where  a  servant  carelessly  left  a  hall  door 
open,  permitting  a  thief  to  enter  and  steal  the 
baggage,  which  was  in  the  hall.  In  Bolder 
V.  SoiUby,  8  C.  B.  N.  8.  268.  Earl,  J.,  pro- 
tested against  the  claim  that  it  was  the  duty 
of  the  keeper  of  a  lodging  house  to  take  care 


safety.  Ouderkirk  v.  Oentral  Nat  Bank  of  Troy* 
119N.Y.  £88. 

A  district  telegraph  oomimny  which  undertakes 
to  protect  a  private  house  from  burglary  during 
the  absence  of  the  owner  Is  bound  to  exercise  rea- 
sonable oare  in  the  selection  of  its  servants  and  If 
it  fails  to  do  so  it  cannot  protect  itself  from  liabil- 
ity for  goo6s  stolen  by  the  servant  on  the  ground 
that  he  is  not  acting  within  the  line  of  his  duty  or 
the  scope  of  his  employment.  Williams  v.  Brook- 
lyn Diet.  Teleg.  Oo.  12  Misc.  66S. 

In  a  case  of  the  loss  of  goods  of  a  boarder,  the 
court  says  the  hotel  keeper  employs  servants  to  at- 
tend to  the  rooms  and  his  boarders  have  a  right  to 
expect  that  he  will  employ  thoee  who  are  honest 
and  if  befalls  to  do  so  and  loasis  thereby  occasioned 
without  negligence  on  the  other  side  he  is  held  re- 
sponsible. All  bailees  are  liable  to  third  persons 
for  the  acts  of  their  agents  or  servants  done  in  the 
course  of  employment.  But  the  boarder  must  not 
be  negligent.  Chamberlain  v.  Masterson,  26  Ala.371. 
Ooodi  not  in  possession  of  master. 

Whenever  the  guest  assumes  the  custody  and 
control  of  his  goods  in  such  a  way  as  to  indicate 
that  he  does  not  trust  the  innkeeper  and  concedes 
to  him  no  control*  there  is  no  implied  custody  of 
the  innkeeper  and  he  is  therefore  not  responsible 
unless  they  should  be  stolen  by  some  one  of  his 
own  household  whose  honesty  and  fidelity  he  Is 
presumed  to  guarantee.  Weisenger  v.  Taylor,  1 
Bush,  275,  89  Am.  Dec  626. 

In  Vance  v.  Throckmorton,  6  Bush,  41, 06  Am. 
Dec.  327,  in  which  the  property  was  destroyed  by 
fire  the  court  recognizes  the  rule  of  the  Weisenger 
Case,  that  the  landlord  pledges  the  integrity  of  his 
servants. 

In  Peers  v.  Sampson,  4  Dowl.  ft  R.  686,  where  a 
room  was  hired  in  which  to  store  goods  the  key  be- 
ing kept  by  the  hirer,  the  court  held  that  the  owner 
of  the  house  was  not  liable  for  a  theft  of  the 
goods  by  his  servant  on  the  ground  that  the  goods 
had  never  been  delivered  to  him  for  safe  keeping. 

If  a  guest  on  leaving  a  hotel  leaves  money  with 
the  clerk  with  the  knowledge  of  the  proprietor  the 
29L.R.A. 


latter  will  not  be  liable  for  its  embezzlement  by 
the  clerk  if  he  had  no  reason  to  suspect  his  fidelity 
as  he  is  a  mere  gratuitous  bailee.  Whitemore  v. 
Haroldson,  2  Lea,  812. 

Where  the  deposit  was  left  at  owner*8  risk,  it  not 
appearing  that  the  bank  had  knowledge  of  It  any 
further  than  the  action  of  the  ^cashier  in  taldog  it 
bound  the  bank,  and  the  cashier  was  a  man  of  good 
repute,  the  bank  was  held  not  liable,  although  the 
deposit  was  misappropriated  by  the  cashier.  Oomp 
V.  Carlisle  Deposit  Bank,  94  Pa.  409. 
Effect  of  statute. 

The  Missouri  act  relieving  the  innkeeper  from 
liability  excepts  oases  of  theft  by  a  servant  of  the 
hotel.    Fisher  v.  Kelsey,  12in.S.88S.aOL.ed.980L 

In  Illinois  the  statute  relieves  the  innkeeper  from 
liability  under  certain  circumstances  unless  the 
loss  occurs  '*by  a  clerk  or  servant**  employed  by 
the  landlord  in  the  house  or  inn.  But  in  such  case 
admissions  by  the  servant  out  of  the  master'^ 
presence  that  he  took  the  property  are  not  admis- 
sible against  the  landlord.  BUcox  v.  HilL  98  U.  BL 
218,25L.ed.l(». 

BaUfieatUnL 

In  United  Soa  of  Shakers  v.  Underwood,  9  Bush, 
609,  it  was  held  that  directors  of  a  bank  who  divided 
among  stockholders  money  which  was  obtained  by 
the  sale  by  bank  officers  of  a  special  deposit  migbt 
be  held  liable  for  the  value  of  the  deposits  to  the 
depositors. 

Spedai  contract. 

In  Safe  Deposit  Co.  of  Pittsburgh  v.  Pollock,  S 
Pa.  891, 27  Am.  Bep.  660.  it  appeared  that  the  con- 
tract of  the  Safe  Deposit  Company  required  It  to 
protect  the  property  from  any  dishonesty  on  tbe 
part  of  any  of  the  company's  employ^ 

Although  in  an  early  English  case  it  was  beld 
that,  a  baUee  for  hire  is  not  liable  for  the  lo«  of 
goods  which  are  stolen  by  his  own  servants  if  hs 
takes  as  good  care  of  them  as  he  does  of  his  own. 
Finucane  v.  Small  (1796)  1  Bsp.  815,  and  in  that  case 
the  bailment  was  upon  a  special  agreement  by  tbt 
bailee  to  take  care  of  them  for  a  considerattoQ. 

H.P.F. 
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4if  a  lodger*8  ffoods,  and  aald  that,  where  the 
proprietor  had  done  DOthing  which  amounts 
to  a  misfeasance,  he  knew  of  no  authority  or 
principle  upon  which  he  could  be  held  re- 
spoDsi  Die  for  mere  absence  of  care.  In  a  note 
to  that  case  it  is  said  that,  ''even  in  the  case 
of  a  common  inn,  the  inn  keeper  is  not  liable 
as  such  to  persons  who  reside  permanently  at 
his  bouse  as  boftrders,  nor  otherwise  than  for 
actual  negligence,"  citing  Chamberlain  ▼. 
Ma$Ur»on,  20  Ala.  871 ;  Manning  v.  WelU,  9 
Humph.  748,  51  Am.  Dec.  688.  In  Latorence 
y.  Howard,  1  Utah,  142,  it  was  held  that  re- 
quiring lodgers  to  lock  their  rooms  and  de- 
posit the  key  at  the  office  was  ordinary  dili- 
gence. Indeed,  the  court  went  further,  and 
held  that  only  slight  care  was  required,  Im- 
plying that  there  was  no  bailment  for  mutual 
benefit  in  that  case.  The  goods  were  stolen 
from  the  room  where  the  proprietor  left  them 
after  the  plaintiff's  departure.  The  case  of 
Jefardi  ▼.  Cfrump,  12  Phila.  600,  holds  that 
''an  inn  keeper  is  not  liable  for  goods  of  a 
boarder,  stolen  from  the  inn,  unless  there  be 
proof  of  groes  negligence ;"  thus  implying, 
as  did  Lawrence  y.  Howard,  that  it  was  a  case 
of  depaeiium.  See  also  Neal  t.  Wilcox,  49 
K.  C.  146,  67  Am.  Dec.  266.  The  case  of 
Bmith  Y.  Bead,  6  Daly,  88,  is  perhaps  as 
strong  a  case  in  support  of  the  plaintiff's 
contention  as  any,  and  this  goes  no  further 
than  to  hold  that  ordinary  care  is  due.  See 
also  Gayle'a  Case,  8  Coke,  82 ;  Bacon,  Abr. 
Inn$  and  Inn  Keepers,  chap.  6;  Vance  y, 
Throckmorton,  5  Bush,  41,  96  Am.  Dec.  827 ; 
Berkthire  WooOen  Co.  v.  Proctor,  7  Gush.  424 ; 
Hancock  T.  Band,  94  N.  Y.  1,  46  Am.  Bep. 


112 :  Bishop,  NonCkmt.  L.  S 1171 ;  Jifhneon  ▼. 
Beynoldi,  8  Kan.  267 ;  PuUman  Palace  Oar  Oo. 
y.  Lowe,  6  L.  R  A.  809,  and  note,  28  Neb. 
289 ;  Shoecrqft  y.  BaOev,  26  Iowa,  568. 

It  is  probable  that  this  is  the  limit  of  the 
rule,  yiz.,  that  boarding  house  keepers  are 
liable,  as  bailees  for  mutual  benefit,  for  th» 

f^reseryation  of  goods  brought  UDon  the  prem- 
ses  by  boarders.  The  nature  ol  the  liability 
is  not  changed  by  a  deposit  in  the  safe, 
though  the  degree  of  care  may  be  increased 
oyer  that  required  where  the  boarder  retains 
the  custody  of  yaluables ;  but  the  keeper  of 
the  house  is  still  a  bailee  for  mutual  benefit, 
and  still  owes  the  duty  of  ordinary  care, 
which  yaries  in  degree  as  the  responsibility 
is  thrown  upon  him,  or  is  assumed  by  the 
owner. 

In  this  case  it  is  contended  by  counsel  for 
the  defendant  that  this  was  a  mere  deposit ; 
that  the  plaintiff  drew  his  money  from  the 
bank  where  he  usually  kept  it,  and,  for  his 
own  conyenience,  chose  to  make  the  safe 
his  bank,  which  should  not  be  said  to  haye 
been  contemplated  by  either  party  as  a  part 
of,  or  accessory  to,  their  contract  for  board. 
It  may  be  that  there  Is  room  for  such  a  dis- 
tinction, but  it  is  unnecessary  to  determine 
the  question.  The  most  that  plaintiff's  coun- 
sel can  claim  is  that  the  defendant  was  a 
bailee  for  hire.  If  that  be  conceded,  ordi- 
nary care  was  required.  There  is*  no  proof 
that  it  was  lacking. 

We  must  ther^ore  c^firm  the  judgment  qf  th§ 
Circuit  Court. 

The  other  Justices  oonoor. 
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Alfred  O.  BRIM,  Road  Superyisor,  eta, 

Appt., 

e. 

Thomas  W.  JONEB. 

( Utah ) 


A  statute  wlileli  mjikea  may  person  who 
drlTM  a  berd  of  horses*  asses,  oattle, 
Bbeep,  RoatB,  or  swine  oyer  a  poblio  highway 
oonatraeted  on  a  hillside,  liable  for  all  damage 
done  by  suoh  animals  in  destroying  the  banks 
or  rolling  rocks  into  or  apon  suoh  highway.  Is 
Dot  nnooostltutlonal  as  a  denial  of  equal  prlvi- 
leires,  immunities,  or  protection  of  the  laws,  or 
as  depriying  any  person  of  property  without 
<iue  prooesB  of  law. 

(MarohlO,  1806J 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court,  Third  District,  in  f  ayor 
of  defendant  in  an  action  brought  to  enforce 
Ote  statutory  penalty  for  driyfng  cattle  oyer 
bighways  situated  on  a  hillside  in  such  a  way 
tttoiniuie  or  destroy  the  bank's  road-bed. 

Non.~The  aboye  ease  is  a  noyel  one  tn  respeot 
to  equal  rights  on  highways.  On  the  general  sub- 
Jeet  of  ooDititutional  equality  of  rights  and  priyl- 
Kgei,  see  noU  to  LouisviUe  Safety  Yault  k  Trust 
Oo.  ▼.  LouHTiltoftif.  K.00.  (Ky.)a4  L.  B.  A.6T0. 
WL.R.A. 


The  facts  are  stated  In  the  opinion. 
Meeere.  Williams,  Vsa  Cott  A  Snther* 
Uund,  with  Mr.  David  B.  Tewkesburj', 

for  appellant: 

The  law  requires  courts  to  uphold  statutes 
unless  they  are  so  plainly  and  palpably  in  con- 
flict with  the  constitution  as  to  leaye  no  doubt 
or  hesitation  in  the  judicial  mind  of  their  in- 
yalidity. 

Burlington  0.  B.  dk  N.  B.  Oo.  y.  Dey,  IS 
L.  R.  A.  446,  82  Iowa.  813. 

A  statute  should  not  be  declared  unconsti- 
tutional unless  yery  clearly  wo,  and  eyery  rea- 
sonable intendment  shonla  be  made  to  sus- 
tain it. 

State  y.  dimmone  Hardware  Cb.  16  L.  R.  A. 
676,  109  Mo.  118. 

And  a  statute  should  not  be  declared  un- 
constitutional except  in  cases  of  plain  and 
manifest  yiolatlon  of  th-^'  instrument  by  the 
legislature. 

WiOiameon  y.  WiUiameon,  8  Smedes  &  M. 
715. 41  Am.  Dec  686;  Datfit  ▼.  HeOdg,  87  Md. 
452,  92  Am.  Dec.  646. 

The  burden  is  on  the  one  attacliing  such 
law  to  show  its  inyalidity. 

Section  8087  is  not  special  on  class  legisla- 
tion. 

Alien  y.  Pioneer  Preee  Co.  8  L.R.  A.  682,  40 
Minn.  117;  Cooley.  Const.  Lim.  6th  ed.  pp.  481- 
488;  BaHrier  y  OonnoUy,  118  U.  8.  82,  28  L. 
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ed.  025;  MeCandUn  t.  Richmond  A  D.  R.  Co. 
18  L.  R.  A.  446,  88  8.  0. 108;  Union  Pae.  R.  Co. 
T.  De  Busk,  8  L.  R  A.  860,  12  Colo.  294; 
ToungbHood  ▼.  Birmingham  liruit  A  8av.  Co. 
20  L.  R.  A.  58,  95  Ala.  621;  Oulf,  C.  d  8.  F. 
R  Co.  T.  Ellis  (Tex.)  21  B.  W.  Rep.  988; 
Presby  y.  Klickitat  County,  5  Wash.  829;  Re 
Oberg,  14  L.  R.  A.  577,  21  Or.  406;  Jensen 
▼.  FHcke,  188  111.175:  Hawthorn  v.  People,  109 
HI.  811;  State  ▼.  Sehlemmer,  10  L.  R  A.  185. 
42  La.  Ann.  1186;  Soon  Bing  v.  Crofcley,  113 
XJ.  8.  708,  28  L.  ed.  1146;  Missouri  Pae.  R.  Co. 
▼.  Maekey,  127  U.  8.  205,  82  L.  ed.  107;  People 
V.  Henshaw,  76CaL  442;  Oartside  ▼.  St.  Louis, 
48111.47. 

It  is  customary  to  collect  licenses  over  and 
above  exactions  from  other  persons  from 
''cartmen,  back,  cab,  omnibus,  stage  and  truck 
owners  and  drivers,  and  carriages  and  vehicles 
used  for  the  transportation  oi  passengers  or 
merchandise." 

If  the  legislature  can  authorize  cities  to  make 
such  exactions  then  it  can  do  so  itself,  and  in 
case  of  cities  such  legislation  is  established 
beyond  dispute. 

StaU  V.  Neil,  7  Ohio,  pt.  1,  p.  182,  28  Am. 
Dec.  628;  Munn  v.  lUinois,  94  U.  8. 118,  24  L. 
ed.  77;  Elliott,  Roads  &  Streets,  pp.  58,  59, 
66-68  et  seq.;  Minneapolis  db  St.  L.  R.  Co.  v. 
BeckmtK  129  U.  8.  26,  82  L.  ed.  585;  8edgw. 
Stat.  &  Const.  L.  2d  ed.  pp.  484-487. 

The  section  in  question  is  clearly  within  the 
general  police  power  of  the  territory,  and 
therefore  valid  even  though  it  were  inhibited 
by  section  1  of  the  14th  Amendment. 

State  V.  Auhuckon,  8  Mo.  App.  825;  Minn»- 
apolU  d  St.  L.  R  Co.  v.  Beckmth,  129  U.  8.  29, 
82  L.  ed.  586;  BarbierY.  Connolly,  ll8  U.  8. 81, 
28  L.  ed.  925;  State  v.  Topp,  97  N.  C.  477. 

The  public  highways  are  subject  to  the  reg- 
ulations that  may  be  prescribed  bv  the  legisla- 
ture or  its  delegated  authority  under  the  police 
power. 

Elliott,  Roads  &  Streets,  pp.  58,  59;  2  Dill. 
Mun.  Corp.  §  656. 

If  the  damage  done  by  heavy  coal  wagons 
can  be  collected  as  an  exceptional  damatre,  then 
the  damage  done  by  drivers  of  sheep  through 
public  highways  constructed  on  a  hillside  can 
also  be  collected. 

State  V.  Moore,  104  N.  C.  714;  Hawthorn  v. 
People,  109  HI.  811;  Soon  Ring  v.  Crowley,  118 
XJ.  8.  708,  28  L.  ed.  1145. 

Messrs.  Richards  ft  Rlchardsy  for  re- 
spondent: 

The  constitution  is  a  limitation  upon  the 
general  police  power  as  well  as  other  powers. 

Be  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  648; 
PeopU  V.  Budd,  5  L.  R.  A.  559,  117  N.  Y.  I. 

The  act  is  unconstitutional  because  it  de- 
prives a  certain  class  of  persons  of  their  prop- 
erty without  due  process  of  law  and  denies 
them  the  equal  protection  of  the  law. 

Hurtado  v.  California,  110  TJ.  8.  558,  28  L. 
ed  246;  Cooley,  Const.  Lim.  p.  488;  Pearson  v. 
reicdall,  95  if.  8.  294, 24  L.  ed.  486:  Bank  of 
State  V.  Cooper,  2  Yerg.  699,  24  Am.  Dec.  637; 
Miller,  Const,  pp.  661-665. 

This  act  deprives  the  persons  to  whom  it  ap- 
plies of  their  property  **  without  due  process  of 
law,"  because  it  creates  an  absolute  liability  for 
the  damftce  done  by  their  animals,  whether  the 
persons  aire  guilty  of  negligence  or  not. 
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Jensen  v.  Union  Pae.  R.  Co.  and  Shaw  ▼. 
Utah  dt  N.  R.  Co.  4  L.  R  A.  724,  6  Utah,  253; 
Cateril  v.  Union  Pae.  R  Co.  2  Idaho.  540; 
Cairo  dt  P.  R.  Co.  v.  Parks,  82  Ark.  131; 
Zeigler  v.  South  dt  North  Ala.  R  Co.  S8  Ala. 
596;  Ohio  dkM.ROo.  v.  Lackey,  78  »!.  55,  20 
Am.  Rep.  269;  Oregon  R.  dt  Nov.  Co.  v.  8mal- 
ley,  I  Wash.  206;  Bielehberg  v.  Montana  Union 
R  Co.2  Jj.  R.  A.  818,  8  Mont  271;  Birming- 
ham Mineral  R.  Co.  ▼.  Parsons,  27  L.  R.  A. 
268,  100  Ala.  662;  Rio  Qrands  Western  R.  Co. 
V.  Chamberlin,  4  Colo.  ^pp.  149;  Rio  Orande 


Western  R.  Co.  v.  Vaughn,  8  Colo.  App.  465; 
State  V.  Diaine,  98  N.  C.  778:  New  York  City 
Health  Department  v.  Trinity  Church,  43  N. 


Y.  8.  R  142;  East  Kingston  v.  TowU,  48  N. 
H.  57.  2  Am.  Rep.  174,  97  Am.  Dec.  675; 
Janesville  v.  Carpenter,  8  L.  R  A.  808,  77  Wia. 
288;  Re  Kubaeh,  Petitioner,  9  L.  R  A.  482,  85 
Cal.  274;  Savannah,  F.dbW.R  Co.  v.  Oeiger, 
21  Fla.  669,  58  Am.  Rep.  697;  McCready  v. 
Sexton,  29  Iowa,  866.  4  Am.  Rea  214;  Chicago, 
M.  dk  St.  P.  R.  Co.  V.  Minnesota,  184  U.  a  418, 
SSL.  ed.  970;  Bardwell  v.  Collins,  9  L.  R  A. 
162,  44  Minn.  97;  State  y.  EOet,  47  Ohio  St.  90. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

The  sole  question  raised  upon  the  appeal 
in  this  case  Is  whether  or  not  section  2087, 
Utah  Comp.  Laws  1888,  is  valid  and  consti- 
tutional. The  section  reads  as  follows:  ''Any 
person  who  drives  a  herd  of  horses,  mules, 
asses,  cattle,  sheep,  goats  or  swine  over  a 
public  hifi^hway  where  such  highway  is 
constructed  on  a  hillside,  shall  be  liable  for 
all  damage  done  by  such  animals  in  destroy- 
ing the  banks  or  rolling  rocks  into  or  upon 
such  highwav."  The  court  below  decided 
that  this  section  was  invalid  and  void,  and 
the  respondent  claims  that  it  is  in  Tiolation 
of  that  portion  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States  which 
provides:  **l^o  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
f process  of  law ;  nor  deny  to  any  person  within 
ts  jurisdiction  the  equal  protection  of  the 
laws. "  It  is  contend^  that  this  statute  de- 
prives the  class  of  persons  described  in  it  of 
the  equal  protection  of  the  laws,  and  deprives 
them  of  property  without  due  process  oi  law. 
An  exhaustive  argument  is  made  in  behalf 
of  both  the  appellant  and  respondent  in  this 
case,  and  we  have  examined  all  the  cases 
cited  on  either  side.  "  The  question  whether 
a  law  be  void  for  its  repugnancy  to  the  con- 
stitution is  at  all  times  a  question  of  much 
delicacy,  which  should  seldom,  if  ever;  be 
decided  in  the  affirmative  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render 
such  a  Judgment,  would  be  unworthy  of  its 
station  could  it  be  unmindful  of  the  solemn 
obligations  which  that  station  imposes ;  but 
it  is  not  on  slight  implication  and  vague 
conjecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers, 
and  its  acts  to  be  considered  as  void.  The 
opposition  between  the  constitution  and  the 
law  should  be  such  that  the  Judge  feels  a 
clear  and  strong  conviction  of  their  inoom* 
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patibillty  with  each  other."  This  was  the 
language  of  Marshall,  Ch,  J,,  in  FUtcfier  y. 
Pedc,  10  U.  8.  6  Cranch,  87,  8  L.  ed.  162. 
It  is  by  this  rule  then  that  we  must  determine 
whether  the  statute  in  this  case  violates  the 
constitution.  The  claim  on  behalf  of  the 
regpondent  is  that  the  act  Is  class  legislation, 
and  denies  to  drovers  flamed  in  it  that  pro- 
tection of  the  law  which  it  extends  to  other 
citizens.  We  cannot  agree  with  the  re- 
spondent that  this  law  is  objectionable  upon 
the  ground  stated.  In  the  case  of  Allen  y. 
Pioneer  Press  (Jo,,  40  Minn.  117,  8  L.  R.  A. 
532,  Justice  Mitchell,  of  Minnesota,  deliver- 
ing the  opinion  of  the  court,  says :  **  Laws 
public  in  their  object  may  be  confined  to  a 
particular  class  of  persons,  if  they  be  general 
in  their  application  to  the  class  to  which 
they  apply ;  provided  the  distinction  is  not 
arbitrary,  ana  rests  upon  some  reason  of  pub- 
lic policy  growing  out  of  the  conditions  or 
business  of  such  class.  **  In  Cooley,  Const. 
Lim.  5th  ed.  p.  483,  the  author  says:  **If 
otherwise  unobjectionable,  all  that  can  be 
required  in  these  cases  is  that  the  laws 
he  general  in  their  application  to  the  class 
or  locality  to  which  they  apply,  and  they  are 
then  public  in  their  character,  and  of  their 
propriety  and  policy  the  legislature  must 
judge."  In  the  case  of  Barbier  v.  Connolly, 
113  U.  8.  82,  28  L.  ed.  025,  the  Supreme 
Court  of  the  United  States  used  the  following 
language :  **  Class  legislation,  discriminating 
some  and  favoring  others,  is  prohibited ;  but 
legislation  which  in  carrying  out  a  public 
purpose  is  limited  in  its  application,  if 
within  the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated,  is  not 
within  the  amendment. "  In  Oartside  v.  East 
St.  Louis,  48  111.  47,  the  supreme  court  of 
Illinois,  speaking  of  an  ordinance  requiring 
cenain  specified  teamsters  who  were  engaj^ed 
in  haulinjc  stones  and  coal  through  the  city 
to  pay  a  certain  license,  says:  ^From  the 
extent  and  character  of  his  business,  these 
teams  must  have  passed  and  repassed  almost 
constantly.  This,  then,  renders  the  repair 
of  the  streets  more  expensive  and  more  nec- 
essary, from  the  fact  tnat  his  vehicles  seemed 
to  be  large  and  heaver.  For  the  comfort  and 
convenience  of  the  citizens  of  the  place,  as 
well  as  persons  not  residing  therein  and 
traveling  on  its  streets,  it  is  necessary  that 
they  should  be  repaired  and  kept  in  good 
condition;"  and  the  court  upheld  the  ordi- 
nance for  the  reason  stated.  In  the  case  of 
Minneapolis  db  St.  L.  B.  Oo,  T.  Beekmth,  129 
U.  8.  29,  83  L.  ed.  586,  Mr.  Justice  Field, 
speaking  for  the  Supreme  Court,  says :  **  The 
concluding  clause  of  the  first  section  of  the 
Fourteenth  Amendment  simply  requires  that 
luch  legislation  shall  treat  alike  all  persons 
brought  under  subjection  to  it.  The  equal 
protection  of  the  law  is  afforded  when  this 
is  accompi  ished. "  And  again,  on  pages  80 
Md  81,  129  U.  8.,  and  page  587,  82  L.  ed., 
of  the  same  opinion,  the  learned  judge  says : 
*The  discriminations  whicli  are  open  to  ob- 
jection are  those  where  persons  engRped  in 
the  same  business  are  subject  to  different 
privileges,  under  the  same  conditions.  It  is 
only  then  that  the  discrimination  can  be  said 
»L.RA. 


to  impair  that  equal  right  which  all  can 
claim  in  the  enforcement  of  the  law." 

It  is  not  pretended  but  that  the  statute 
under  consideration  affects  all  drovers  alike ; 
that  there  is  no  discrimination  made  between 
persons  engaged  in  the  same  line  of  business. 
The  contention  of  respondent  is  that  there  is 
a  discrimination  made  between  those  persons 
engaeed  in  business  as  drovers  and  those  en- 
gage3  in  other  business  which  requires  tbe 
use  of  the  hlj^hway,  as,  for  instance,  team- 
sters and  other  travelers,  in  that  the  latter  are 
not  required  to  pay  for  any  damage  that  they 
may  do  to  highwaj[8  situated  on  a  hillside. 
It  is  easy  to  conceive  that  the  business  of 
drovers  would  be  exceedingly  injurious  to 
highways  situated  upon  a  hillside  if  their 
herds  pass  over  the  ground  upon  and  near 
tbe  hijThway  in  our  mountain  country,  inas- 
much as  they  would  cause  rocks  and  other 
obstructions  to  be  thrown  into  the  highway, 
and  would  break  down  banks  and  otherwise 
specially  injure  the  highways.  It  was  no 
doubt  for  this  reason  that  the  legislature  re- 
quired that  those  persons  so  engaged  should 
be  specially  liable  for  all  damage  that  they 
did  to  the  highways.  Whether  teamsters  do 
like  injury  is  not  for  us  to  decide.  It  is  in 
the  discretion  of  the  legislature  to  regulate 
the  use  of  the  highways,  and,  if  they  make 
no  distinction  between  different  persons  who 
use  them  in  the  same  way,  we  see  no  reason 
for  complaint. 

Counsel  for  respondent  cites  numerous  au- 
thorities, and  among  others  a  decision  of  this 
court,  to  the  point  that  statutes  requiring 
railroad  companies  unconditionally  to  pay 
for  stock  killed  by  their  trains  are  void,  and 
have  been  so  held  under  the  Fourteenth 
Amendment,  above  quoted.  These  cases  are 
not  in  point.  Railway  companies  are  charged 
with  a  public  duty  to  operate  their  trains, 
and  are  granted  a  public  franchise  for  this 
purpose.  They  cannot  escape  the  duty  im- 
posed upon  them  towards  the  public,  to  wit, 
the  operation  of  their  trains.  If,  then,  while 
in  the  performance  of  this  duty,  and  without 
fault,  they  casually  destroy  stock  straying 
upon  their  road,  it  is  manifestly  a  depriva- 
tion of  such  companies  of  their  property 
without  due  process  of  law  to  require  them 
absolutely  to  pay  for  it,  because  in  such  case 
the  duty  of  operating  the  train  and  the  duty 
of  paying  for  the  stock  killed  are  directly  in 
conflict.  There  are  loose  expressions  in  some 
of  the  cases  cited  which  would  indicate  that 
the  courts  made  some  other  distinction.  Wo 
think,  upon  the  ground  stated,  these  cases 
are  consistent  with  the  view  we  take  of  the 
statute  under  consideration.  But  there  is  no 
public  requirement  that  drovers  shall  drive 
their  herds  over  highways  situated  on  hill- 
sides. It  is  purely  a  matter  of  individual 
choice  whether  they  do  or  not.  They  have 
a  right  to  do  so,  and,  if  they  do  no  injury, 
they  are  liable  to  no  one  for  anythinc:.  It 
is  manifest,  however,  that  the  legislature 
considered  that  driving  herds  of  stock  of  the 
character  described  over  highways  situated 
upon  a  hillside  was  calculated  to  damage 
such  highways.  The  maxim  of  the  law  is. 
"  Sic  utere  tuo  vt  alienum  non  IcBdas, "  the  legal 
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meaning  of  which  is,  "So  use  your  own  prop- 
erty as  not  to  injure  the  right  of  another." 
It  is  but  an  enforcement  of  this  rule  that  is 
attempted  by  the  statute  in  this  case.  The 
rule  as  was  stated  by  Lord  Truro  in  Eger- 
ton  V.  Brawnlow,4  H.  L.  Cas.  195,  is  ap- 
plicable to  the  public  in  at  least  as  full 
force  as  to  individuals.  The  public  own 
the  highways,  and  must  bear  the  expense 
of  keeping  them  in  repair. 

By  this  statute  they  simply  say  to  the 
drover,  who  is  possessed  of  property  which, 
if  driven  in  a  certain  way,  is  calculated  to 
destroy  the  highway,  that  he  must  so  use 
his  own  property  as  not  to  destroy  that  of 
the  public.  There  is  no  absolute  liability 
for  using  the  public  highway,  but  it  is 
deemed  probable  that  a  use  in  a  paHicular 
way,  with  particular  property,  will  produce 
a  peculiar   iirjurv,   and.   if   such    injury   is 


produced,  then  the  person  producing  it  is 
held  liable.  VTe  cannot  see  that  this  un- 
justly discriminates  against  such  persons. 
On  tne  contrary,  it  seems  to  be  reasonable, 
fair,  and  just  legislation  as  between  all  of 
the  citizens.  It  must  be  held  if  a  case  can 
be  conceived  that  would  justify  the  legii^la- 
tion  that  that  case  existed  when  it  passed, 
and  it  is  certainly  not  difficult  to  conct'ive 
of  the  injury  and  wrong  that  it  was  intend- 
ed to  prevent  by  this  statute.  We  are  of 
the  opinion  that  .the  statute  is  valid,  and 
that  the  court  below,  in  holding  it  invalid, 
was  wrong.  The  judgment  should  he  and  is 
therefore  reversed,  and  the  case  remanded 
for  a  new  trial. 

Klngr,  J.,  concurs;  Barteh,  J.,  dissents. 
Affirmed.  Joneft  v.   Brim,   1G5  IT.   S.    180. 
41  L.  pH.  077. 
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1.  Oflleers  of  a  corporation  may  be 
eompelled  to  aeeonnt  for  all  soiiib  with- 
drawn fbr  salaries  with  interest  thereon, 
where  they  have  voted  and  paid  them  partly  and 
largely  for  the  purpose  of  deprivinir  stookhold- 
en  of  the  results  of  a  litigation  in  case  they  are 
suooesBful,  although  they  are  paid  nominally  and 
partly  for  services  rendered  to  the  company. 

8.  Stockholders  who  are  officers  of  a 
corporation  may  be  compelled  upon  a 
bill  properly  framed  to  pay  directly  to  other 
stockholders  their  share  of  money  which  the  ol&- 
con  have  fraudulently  retained  as  salaries. 

(lCa7l8,l8»U 

EXOEPTIONS  bj  complainants  and  defend- 
ants to  a  master's  report  in  a  proceeding 
brought  to  compel  officers  of  a  corporation  to 
account  for  salaries  which  they  were  alleged  to 
have  fraudulently  taken  from  the  corporation. 
BeipondenUf  exeeptions  overruled;  complain- 
anU  sustained  in  part 

The  representatives  and  assifnees  of  the 
holder  of  certain  stock  In  the  Narragansett 
Pier  Company  which  had  been  mortgaged  to 
■ecnre  the  payment  of  certain  promissory  notes, 
brought  a  suit  to  declare  the  debt  paid  and  to 
have  the  mortgage  canceled.  They  succeeded 
in  obtaining  the  relief  sought  and  then  filed  a 
bUl  against  the  majority  stockholders  of  the 
corporation  who  had  been  the  mortgagees  of 
the  stock  for  an  accounting  charging  that  they 
had  conspired  to  absorb  the  rents  and  profits 
which  hwi  accrued  to  the  corporation  by  pay- 


ing to  themselves  as  its  officers' salaries  grossly 
disproportionate  to  the  services  rendered  for 
the  purpose  of  preventing  the  minority  stock- 
holders from  receiving  the  benefit  whi(£  would 
otherwise  accrue  from  their  redemption  of  the 
mortgaged  stock. 

The  court  handed  down  a  rescript  holding 
that  complainants  were  entitled  to  relief  and 
the  case  was  referred  to  a  master  to  take  and 
report  an  account  of  sums  which  had  been  re- 
ceived from  the  corporation  by  the  respond- 
ents. The  complainants  filed  exceptions  to  the 
master's  report  in  that  he  allowed  certain  sums 
as  compensation  to  certain  of  respondents,  that 
he  allowed  the  sum  of  $184  for  outlays  made 
by  respondents  to  his  refusal  to  rule  that  no 
compensation  should  be  made  for  their  senr- 
ices  and  also  to  his  refusal  to  rule  that  if  anj 
compensation  should  be  allowed  it  should  be 
five  per  cent  upon  the  sums  collected  or  re- 
ceived by  the  officers  for  the  benefit  of  the  cor- 
poration. The  respondents  filed  exceptions  to 
the  master's  finding  that  the  sums  received  by 
the  respondents  were  received  in  part  for  the 
purpose  of  defrauding  the  complainants,  to  his 
finding  that  the  directors'  vote  fixing  salaries 
was  not  binding,  to  his  finding  that  the  sal- 
aries were  fixed  by  the  board  of  directors,  and 
to  his  refusal  to  allow  compensation  to  re- 
spondents ss  claimed  by  them. 

Messrs.  Walter  F.  An^^ell  and  Amasa 
M.  Eaton*  for  complainants: 

Compensation  to  a  fiduciary  rests  in  the  dis- 
cretion of  the  court,  and  is  not  a  matter  of 
right  but  of  grace.  It  will  therefore  be  with- 
held whenever  the  conduct  of  the  parties  is 
such  that  they  aie  not  deserving  of  reward. 

Note  to  Robinson  ▼.  Fiat,  2  Lead.  Gas.  En. 
650, 570;  Bwartswalier's  Aeeount,  4  Watts.  77; 
Blake  "7.  Pegram,  109  Mass.  541;  MeRnight  ▼. 


KOTS.— The  briefs  In  the  above  are  believed  to 
present  the  authorities  on  the  question  involved  so 
fully  as  to  make  it  undesirable  to  attempt  any 
annotation.  The  decision  is  believed  to  he  the 
most  strikinflT  application  that  can  be  found  of  the 
rule  denying  compensation  to  fiduciaries  for  ler- 
vioes  tainted  with  fraud. 

For  other  oases  as  to  the  right  of  oorporate  officers 
S9L.R.A. 

See  also  46  L.  R.  A.  384. 


to  compeneation,  see  Ten  Vyek  v.  Pontlac,  O.  ft  P.  | 
A.  R.  Go.  (Mich.)  8  L.  R.  A.  878;  Doufflan  v.  Her* 
chants  Ins.  Co.  (N.  Y.)  7  L.  B.  A.  8tt:  Waterman 
V.  Chicago  ft  L  B.  Oo.  (I1L)16  L.  R.  A.  US;  Brown  ▼.  ; 
Republican  Meontain  Silver  Mines  (Oolo.)  16  L.  B» 
A.  428;  Clark  v.  American  Coal  Co.  (Iowa)  17  Lb  R. 
A.  667:  Cramlish  v.  Oentrai  Imp.  Go.  (W.  YaJ  M 
L.B.A.Ua 
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Walth,  28  N.  J.  £q.  1S6:  Moore  t.  Zabrukis, 
18  N.  J.  Eq.  51;  JStfhman*s  App.  5  Pa.  418; 
Barney  v.  Saundem,  57  U.  8.  16  How.  542, 14 
L.  ed.  1050;  Jenki/u  v.  EldreOge,  3  Story,  C. 
C.  325;  Re  Coffin,  10  Daly,  27;  QHbert  v.  5^<- 
Uff,  8  Ohio  St.  129;  Wnrbaee  v.  Armttrong, 
10  N.  J.  Eq.  268:  iV^a^^'«  TVui^  KeiaU,  12 
Pbila.  25. 

A  trustee  guilty  of  willful  miacoDduct  in  the 
execution  of  his  trust  is  not  entitled  to  com- 
missioDs  for  his  services. 

BerryhUVe  App.  85  Pa.  245;  Da/cie  t.  Mem- 
pMt  aty  R.  Co.  22  Fed.  Rep.  888;  SOlere  ▼. 
Phanix  Iron  Co.  13  Fed.  Rep.  20;  Miner  ▼. 
BeOe  IHe  lee  Co.  17  L.  R  A.  412.  08  Mich.  07. 

Although  directors  of  t  corporation  are  not 
technically  trustees,  since  they  do  not  hold  the 
lecal  tide,  it  is  admitted  law  that  they  are 
within  the  rules  governing  the  relation  of  trus- 
tees and  eetiuis  que  truetent,  or  of  agent  and 
principal.  , «     < 

Been  v.  Bridgeport  Spring  Go.  42  Conn. '17; 
Bolder  v.  Lqfayette,  B.dbMROo,  71  lU.  103, 
22  Am.  Rep.  89;  Cumberland  Coal  dk  Iron  Co, 
V.  Parish,  42  Md.  508;  linbbard  v.  Nine  York, 
N.  E.  db  W.  Investment  Co.  14  Fed.  Rep.  675; 
MaUory  v.  MaUory-  Wheeler  Co.  61  Coon.  181; 
2  Cook.  Stock  &  Stockholders,  g§  647,  648, 
SDd  cases  cited. 

LdJTd  Chanedlor  Hardwicke,  in  1742,  in  Char- 
itabU  Corp.  ▼.  SutUm,  2  Atk.  400,  said:  "I  will 
Dever  determine  that  frauds  of  this  kind  are 
oat  of  the  reach  of  courts  of  law  or  equity,  for 
so  uitolerable  grievance  would  follow  from 
sach  a  determination." 

See  also  WaUtoorth  v.  HoU,  4  MyL  &  0.  619. 

Directors  of  corporations  cannot  recover 
compensation  for  services  rendered  the  corpo- 
ration as  directors,  unless  upon  a  contract  or 
resolution  passed  l^  the  corporation,  or  pro- 
vidoD  therefor  made  in  the  charter  or  l^-iaws, 
before  the  rendering  of  such  services. 

Aceommodation  Loan  d  8av.  Pkind  Aeeo.  v. 
Stonemetz,  29  Pa.  584;  New  York  dh  H.  H.  B. 
Co.  V.  Ketcftum,  27  Conn.  170;  Manx  Ferry 
QfOMl  Road  Co.  v.  Branegan,  40  Ind.  861; 
€heeMy  v.  Lafayette,  B.  d  M.  R.  Co.  68  111. 
670, 18  Am.  Bep.  584;  BMer  v.  LafayetU,  B. 
ds  M.  R  Co.  tupra;  Lafayette,  B.  db  M.  R. 
Co.  V.  Cheeney,  87  111.  446;  lUinoie  Linen  Co. 
T.  Hough,  91  111.  68;  Santa  Clara  Min.  A$to. 
T.  Meredith,  40  Md.  889,  88  Am.  Rep.  264. 

Directors  of  corxK>ratioos  cannot  recover  for 
aervioes  rendered  the  corporation  aa  other 
officers,  unless  upon  a  contract  or  resolution 
passed  by  the  corporation,  or  by  a  vote  of  the 
board  of  directors  in  which  they  take  no  part, 
or  upon  some  provision  made  for  such  com- 
pensation, made  in  the  charter  or  by-laws,  all 
of  which  must  be  before  such  services  are  ren- 
dered. 

Fraylor  v.  Sonora  Min.  Co.  17  Cal.  594; 
ButU  V.  Wood.  37  N.  Y.  817;  Merrick  v.  Ftru 
Coal  Oo.  61  111.  472;  Bolder  v.  Lafayette,  B.  db 
M.  R.  Co.,  Lafayette,  B.  db  M.  R.  Co.  v.  Cbeeney, 
and/Minow  lAnen  Go.  v.  Hough,  eupra;  Oiti- 
m»  A'at.  Bank  v.  EUiott,  55  Iowa,  104,  89 
Am.  Dec.  167:  KeUey  v.  Sargent,  40  Hun,  150: 
1  Morawetz.  Priv.  Corp.  g§  517  et  eeq.,  and 
cases  cited;  1  Beach,  Priv.  Corp.  §  201. 

Corporations  are  not  liable  on  a  gvantvm 
^^eruit  for  services  rendered  by  officers  who 
tte  stockholders. 
»L.aA. 


Kilpatrick  v.  Penrose  Ferry  Bridge  Go.  49 
Pa.  118.  88  Am.  Dec.  497;  American  Cent.  R. 
Oo.  V.  Mil^i,  52  111.  174:  Cheeney  v.  Lafayette, 
B.  db  M.  R.  Co.  68  111.  570.  18  Am.  Rep.  584; 
Holder  v.  Lafayette,  B.  db  M.  R.  Co.  supra; 
Cumberland  Coal  db  Iron  Co.  v.  «imA.  42Md. 
598;  Citigens  Nat.  Bank  v.  E/liott,  supra; 
Flew  V.  First  Nat.  Bank  of  Gloucester,  180  Mass. 
891. 

If  the  element  of  fraud  is  added  the  allow- 
ance of  excessive  salaries  is  a  spoliation  of  tha 
company. 

Ziegler  ▼.  Hoagland,  59  Hun,  885;  Datfis  ▼. 
Memphie  City  R.  Oo.  22  Fed.  Rep.  883;  8  Am. 
&  Eng.  Bncyclop.  Law,  p.  647;  Jones  v.  Mof^ 
risen,  81  Minn.  140. 

It  is  immaterial  whether  the  salaries  wen 
fixed  by  the  directors  or  the  stockholders.  Tha 
meetings  of  both  were  conf.EQlled  by  the  Ye* 
spondents,  RobinsiDos,  or  ttotf  dulatnils. .  They 
weretihe  only*  on^ 'present  Ut'c^tLer  UtH  of 
meetiogs.  •      '.  •  •' 

*  Cook,  Stock  dc  Stockholders,  §g  657  tff  ( 
and  cases  cited;  Hvhbard  v.  New  York,  N. 
db  W.  Intestment  Co.  14  Fed.  Rep.  675;  Davis 
V.  Memphis  City  R.  Co,  supra;  MaUory  v.  Mal- 
lory-W/ieeler  Co.  61  Conn.  131;  Walker  v.  Beat, 
76  U  S.  9  Wall  748, 19  L.  ed.  814. 

A  court  of  equity  has  power,  in  case  of 
fraud,  abuse  of  trust  or  misappropriation  of 
corporate  funds  by  the  majority  in  control, 
to  grant  relief  at  the  instance  of  a  single  stock- 
holder. 

Miner  v.  BOte  Island  lee  Co.  17  L.  R.  A.  412. 
98  Mich.  97;  Beers  v.  Bridgeport  Spring  Oo.  49 
Conn.  17;  Jones  v.  Morrison,  81  Minn. '  140; 
Ziegler  v.  Hoagland,  52  Hun,  885;  MaUory  v. 
MaUory-  Wheder  Co,  supra;  Fougeray  v.  Cord; 
50  N.  J.  Eq.  185;  Hiscoek  v.  Laey,  9  Misc.  57& 

As  the  complainants  have  had  the  benefit  of 
the  use  of  the  money  of  the  corporation,  they 
should  now  replace  it  with  interest. 

Wayne  Pike  Co.  v.  E[ammons,  129  Ind.  868; 
MeCa1ian*s  App.  7  Pa.  56;  Stearics  App.  88  Pa. 
525;  P^  V.  JDemarest,  17  N.  J.  Eq.  71;  Walker 
V.  Beal,  supra;  McKnight  ▼.  Walsh^  24  N.  J. 
Eq.  498. 

Mr.  Arnold  Ch»een  for  respondents. 

Per  Curlskim 

The  master  has  found  that  the  salaries  voted 
and  paid  to  the  respondents,  while  nominally 
and  partly  for  services  rendered  to  the  com- 
pany, were  partly  and  larf^ely  for  the  purpose 
of  depriving  the  predecessors  in  title  of  the 
complainants  of  the  results  of  the  litigation,  in 
the  event  that  the  litigation  should  prove  suo> 
cessfuL  Counsel  for  the  respondents  main- 
tains that  the  master  erred  in  finding  the  latter 
purpose  because  as  he  contends  the  respondent! 
at  the  time  of  the  fixing  of  the  salaries  could 
not  have  known  that  Judgment  in  the  suit  at 
law  would  be  taken  for  the  full  amount  of  the 
mortgage  debt  instead  of  the  excess  only  above 
the  value  of  the  stock  pledged,  whereby  the 
right  to  redeem  the  stock  arose.  The  salaries, 
however,  were  not  fixed  till  after  the  right  to 
redeem  the  stock  had  been  claimed  and  suits 
for  the  purpose  had  been  begun.  We  think 
that  the  master  was  justified  in  his  finding. 

In  so  far  as  the  fixing  and  payment  of  the 
salaries  were  induced  by  the  purpose  to  de- 
prive the  complainants'  predecessors  in  title  of 
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their  sbare  of  the  rents  and  profits  accruing  to 
the  corporation  in  case  they  should  obtain  the 
right  to  redeem  the  mortgaged  stock,  such  ac- 
tion was  oppressiTO  ana  must  be  treated  as 
fraudulent.  The  respondents,  as  oflScers  of 
the  corporation,  stood  In  a  fiduciary  relation 
towanl  the  complaimants'  predecessors  in  title 
as  stockholders  in  the  corporation,  analogous 
to  that  of  trustee  and  eettui  que  truht  and  were 
bound  to  the  ezerdae  of  the  utmost  good  faith 
toward  them. 

If  they  acted  oppressively,  we  think  that  the 
master  erred  in  idlowing  them  compensation. 

Davis  T.  MenmhU  City  E,  Co.  22  Fed.  Rep. 
888;  SeOert  t.  Ph^mix  Iron  Co.  18  Fed.  Rep. 
00.  StoarUwatefi  AceounU  4  Watts,  77;  Bar- 
rvhUFi  App,  86  Pa.  245;  Note  to  JSobinson  v. 
fat.  2  Lead.  Cas.  Eq.  550,  570,  600. 
;  /  In  tb^  cases, died  by  the  master  in  which 
;  09aH)eQS^ti(]f  Wi<S  .•allowed* ;to-ot5cei;p,  of  cor- 
poration^ nolwUhstanQink  ^eir  maladraioSs- 
tration,  the  objectioA  tmit«'the3(>  werc«*iSot* 
entitled  to  compensation  because  of  suclT  m^^il- 
administration  does  not  appear  to  have  been 
made.  The  master  should  have  required  the 
respondents  to  account  for  all  sums  withdrawn 
for  salaries  with  interest. 

We  see  no  reason  for  disturbing  the  allow- 
ance of  $184,  by  the  master  for  outlays  by  the 
respondents  for  the  benefit  of  the  corporation. 

We  overrule  the  retpondenUf  exeeptiom,  and 
Uume  of  the  complainants,  except  so  far  as 
consistent  herewith. 

After  the  above  opinion  had  been  handed 
down  the  question  arose  as  to  the  form  of  the 
decree  which  should  be  entered.  Complainants 
■ubmitted  a  decree  proposing  payment  directly 
to  the  complainants  of  their  aliquot  share  of 
the  amount  found  to  be  due  to  the  corporation. 
The  respondents  submitted  a  decree  directing 
payment  into  the  treasury  of  the  company  of 
the  amount  found  to  be  due  to  the  corporation. 


Messrs.  Ain»«a  M.  Eaton  and  WsJter 
F.  Anfl^ell  for  complainants. 
Mr.  Arnold  6reen»  for  respondents: 
The  stockholder  does  not  bring  such  a  suit 
because  his  rights  have  been  directly  violated 
or  because  the  cause  of  action  is  his  or  because 
he  is  entiUed  to  the  relief  sought;  he  is  permit- 
ted to  sue  in  ttiis  manner  simply  in  order  to  set 
in  motion  the  Judicial  machinery  of  the  court. 
The  stockholder  either  individually  or  as  the 
representative  of  the  class  may  commence  the 
suit,  and  may  prosecute  it  to  judgment  but  in 
every  other  respect  the  action  is  the  ordinary 
one  brought  by  the  corporation;  it  is  main- 
tained, directly  for  the  benefit  of  the  corpora- 
tion and  the  final  relief  when  obtained  belongs 
29L.a  A. 


to  the  corporation  and  not  to  the  stockholder 
plaintiff. 

2  Pom.  £q.  Jur.  g  1006,  p.  1827. 

If  the  constating  mstruments  have  conferred 
on  the  dhectors  the  power  to  control  and 
manaee  the  corporate  affairs  the  corporate 
body  nave  no  right  to  interfere  with  this  man- 
agement nor  can  a  majority  of  the  oorporaton 
require  the  board  of  mrectorsto  act  in  matters 
left  to  their  discretion,  contnuy  to  their  Judg- 
ment. 

2  Wood's  Field,  Corp.  §  860;  Dana  v.  Bank 
of  United  States,  6  Watte  A  S.  228;  Com.  v. 
Boman  CaihoUc  Boc  Trusses  of  St.  Marj/'t 
Church  €f  Philadelphia,  6  Berg.  &  R  508; 
Conro  V.  Port  Henry  Iron  Go.  12  Barb.  27;  Stats 
V.  Bank  of  Louisiana,  6  La.  745. 

If  a  majority  of  Uie  shareholders  or  the 
directors  of  a  corporation  wrongfully  refuse  to 
declare  a  dividend  and  distribute  profits  earned 
*t>y  4he>  jcompany  any  shareholder  feeling  ag- 
^•ved  4nay  obtain  relief  in  a  court  of  equity. 
•  i  Moxawetz,  Priv.  Corp.  g  447. 

Per  Cniiam  (July  8,  1895): 

The  decree  submitted  by  the  complaloaDts 
may  be  entered. 

The  prayer  of  the  bill  is  for  an  accounting 
both  with  the  company  and  the  comi^ainaDts 
and  that  the  respondente  may  be  decreed  to  pay 
oyer  such  sums  as  shall  be  found  due,  to  the 
company  or  the  complainante.  This  prayer  is 
broad  enough  to  entitle  the  complainants  to  a 
decree  for  the  payment  of  their  share  of  the 
moneys  wrongfully  appropriated  as  salaries. 
We  think  that  relief  in  this  form  is  appropriate 
to  the  circumstances  of  the  case  ana  a  better 
form  than  to  require  payment  into  tbetreasuiv 
of  the  company,  and  thereby,  perhaps,  make  it 
necessary  for  the  complainants  to  resort  to 
another  bill  to  compel  the  payment  of  a  divi- 
dend. Similar  relief  in  a  somewhat  similar 
case  was  granted  in  Fougeray  v.  Cord,  60  N.  J. 
Eq.  185. 

We  do  not  deem  the  objection  ui^ged  by  the 
respondents  that  directing  payment  to  the  com- 
plainants of  their  share  of  the  sums  found 
due  to  the  company  instead  of  into  the  treasury 
of  the  company  is  a  sequestration  of  the  cor- 
porate property  entitled  to  any  weight  Tbe 
corporation  exists  for  the  benefit  of  its  share- 
holders. No  injustice  is  done  to  any  one  by 
directing  a  payment  to  the  complainants  of 
what  is  due  to  them 

We  see  no  reason  for  withholding  costs  from 
the  complainants.  The  respondents  sgaiost 
whom  no  relief  was  granted  were  all  shsre- 
holders  in  the  corporation  and  therefore,  if  not 
necessary,  were  at  least  proper  parties  to  the 
bill  and  interested  in  the  accounting. 


lads. 
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1.  Cknrporate  bonds  aeeiired  by  mort 
l^a^  and  payable  to  bearer  are  so  far  negotia- 
ble that  the  bolder  may  maintain  an  action 
thereon  in  his  own  name. 

8.  That  a  statute  giving  a  title  by 
delivery*  and  a  right  of  action  to  the  holder, 
of  negotiable  paper  in  terms  applied  only  to 
promissory  DOtes  will  not  prevent  the  courts 
from  recognizing  corporate  bonds  as  negotiable. 

8«  That  a  bend  is  payable  ten  years 
after  date  or  sooner  after  five  years  does  not 
destroy  its  negotiability. 

4.  A  holder  of  corporate  bonds  secured 
by  vkortgmg^iB  not  given  a  present  right  of 
action  for  the  principal  of  the  bond  upon  default 
In  payment  of  interest  by  the  ftict  that  the  mort- 
gage provides  that  upon  default  the  holder  of 
one  third  of  the  amount  of  bonds  may  require  a 
sale  of  the  property  and  the  "bonds  shall  forth- 
with become  due  and  payable.** 

J* 

aulyd,  180ft.) 

ACTTION  to  recover  the  principal  and  In- 
terest of  certain  bonds  secured  by  a  mort- 
gage. On  demurrer  upon  the  grounds:  (1) 
that  the  bonds  are  not  negotiable;  (2)  that  tne 
principal  of  the  bonds  had  not  yet  become  due 
and  payable.  Demurrer  overruled  on  first 
ground  and  iuetained  on  eeeond  ground. 

The  facts  are  stated  in  the  opinion. 

Metart.  Arnold  Oreen  and  James  Til- 
Hwfifbast  for  defendant  in  support  of  demur- 
rer. 

Mewri,  Coaurtock  %b  Gardner  for  plain- 
tiff, controk, 

Stinesst «/.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sues  to  recover  the  principal 
and  interelt  due  on  certain  bonds  ana  coupons 
issued  by  the  defendant  May  1,  A.  D.  1890, 
and  payable  May  1,  1900,  or  sooner  after  five 
years.  The  bonds  are  secured  by  a  mortgage 
of  all  the  defendant's  property,  in  the  state 
of  Pennsylvania,  given  to  a  trustee  for  the 
bondholders,  in  which  it  is  provided  that,  in 
case  of  default  in  the  payment  of  interest  for 
more  than  six  months,  the  principal  of  said 
bonds  shall  be  due  and  payable.  The  dec- 
laration sets  out  the  bonds  and  mortgage, 
profert  of  which  is  made,  and  alleges  default 
in  payment  of  interest  for  more  than  six 
months  after  demand  made  tiierefor.  The 
defendant  demurs  to  the  declaration  upon 
several  grounds ;  but  the  two  grounds  pressed 
in  the  argument  are  that  the  bonds  are  not 
negotiable,  so  as  to  give  the  plaintiff  a  right 


of  action  in  its  own  name,  and  that  the  terms* 
of  the  mortgage  cannot  be  imported  into  the 
bonds  so  as  to  give  a  right  of  action  for  the 
principal  thereof  before  maturity. 

We  think  that  the  bonds  must  be  treated 
as  negotiable  securities.  While  there  has 
been  some  diversity  of  opinion  upon  this 
subject,  the  tendency  of  recent  decisions,  and 
the  wciffht  of  authority  and  reason,  seem 
now  to  oe  in  favor  of  nej^ot lability.  At 
first,  before  such  bonds  had  become  common, 
courts  naturally  held  that  they  lacked  the 
technical  and  established  characteristics  of 
negotiable  instruments.  Thus,  in  Orowk 
V.  Oredii  Fonder  of  Sngland  (1878)  L.  R.  8 
Q.  B.  874,  it  was  held  that  the  contract  em- 
bodied in  similar  bonds  prevented  them  from 
being  promissory  notes,  even  if  they  had  been 
without  a  seal,  and  that  the  custom  to  treat 
them  as  negotiable,  being  of  recent  origin, 
could  not  attach  an  incident  to  a  contract 
contrary  to  the  general  law.  But  in  Goodwin 
V.  BobarU  (1875)  L.  R.  10  Exch.  887.  the 
court,  by  Cockbum,  Ch,  </. ,  does  not  concur 
in  thinking  the  latter  ground  conclusive.  In 
the  recent  case  of  Ye7whU»  v.  Baring  Broi^ 
d  Co.  [1892]  8  Oh.  527,  American  railroad 
bonds,  upon  the  evidence  of  an  American 
lawyer  as  to  their  negotiability  in  this  coun- 
try, were  held  to  have  acquired  in  England, 
in  the  city  of  London,  among  English  mer- 
chants, the  character  of  negotiabilitv.  Not- 
withstanding the  limitations  of  this  decision, 
we  think  it  m&j  be  taken  as  practically  set- 
tling the  rule  in  England.  See  also  lie  Im- 
perial Land  Oo,  ef  MareeiUet,  L.  R.  11  Bq. 
478. 

In  this  oonntrv  the  decisions  have  been 
quite  explicit,  llie  principle  on  which  they 
rest  was  well  stated  by  JMr.  Justice  Orier  in 
Mercer  County  v.  Haekett  (1868)  68  U.  8.  1 
Wall.  88,  17  L.  ed.  548;  as  follows:  **This 
species  of  bonds  is  a  modem  invention,  in- 
tended to  pass  by  manual  delivery,  and  to 
have  the  qualities  of  negotiable  paper ;  and 
their  value  depends  mainly  upon  this  char- 
acter. Being  issued  by  states  and  corpora- 
tions, they  are  necessarily  under  seal.  But 
there  is  nothing  immoral  or  contrarv  to  good 
policy  in  making  them  negotiable,  if  the  ne- 
cessity of  commerce  require  that  they  should 
be  so.  A  mere  technical  dogma  of  the  courts 
or  common  law  cannot  prohibit  the  commer- 
cial world  from  inventing  or  using  any  spe- 
cies of  security  not  known  in  the  last  century. 
Usages  of  trade  and  commerce  are  acknowl- 
edged bv  courts  as  part  of  the  common  law, 
alUiough  they  may  have  been  unknown  to 
Bracton  or  Blackstone.  And  this  malleabil- 
ity to  suit  the  necessities  and  usages  of  the 
mercantile  and  commercial  world  Is  one  of 
the  most  valuable  characteristics  of  the  com- 
mon law.  When  a  corporation  covenants  to 
pay  to  bearer,  and  gives  a  bond  with  negoti- 


NOTS.— The  neg'Otlable  character  of  bonds  now 
10  fully  recoffnlzed  by  custom  In  spite  of  the  aocieDt 
technical  rule  to  the  contrary  Is  most  Interestl airly 
ihowntnthe  above  ease  by  reason  of  the  failure 
of  the  statute  as  to  netrotlable  paper  to  Include 
bonds  in  express  terms. 
29L.R  A. 


As  to  the  effect  on  negotiable  securities  of  a 
mortgage  securing  them  with  a  provision  for  ac- 
celerating the  time  of  payment  on  default  as  to 
any  part  of  the  debt  secured,  see  also  Horn  v. 
Bennett  (Ind.)  Si  L.  B.  A.  800. 
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.able  quftlities,  and  by  this  means  obtains 
funds  for  the  aooomplishment  of  the  useful 
enterprises  of  the  day,  it  cannot  be  allowed 
to  evade  the  payment  by  parading  some  ob- 
solete judicial  decision  that  a  bond,  for  some 
technical  reason,  cannot  be  made  payable  to 
bearer.  That  these  securities  are  treated  as 
negotiable  by  the  commercial  usages  of  the 
whole  civilized  world,  and  have  received  the 
sanction  of  judicial  recognition,  not  only  in 
this  court  (White  v.  VemunU  d  M,  R,  Co., 
62  U.  B.  21  How.  575,  16  L.  ed.  221),  but 
of  neifrly  every  state  in  the  Union,  is  well 
known  and  aamitted.**  After  this  strong 
statement,  it  is  needless  to  say  more,  except 
to  refer  to  a  few  cases  to  the  same  effect : 
Kfueland  v.  Lawrence,  140  U.  B.  209,  85  L.  ed. 
493 ;  Ohieago  BaUway  Equipment  Co.  v.  Mer* 
ehante  NaJt,  Bank  of  Chicago,  186  U.  8.  268, 
84  L.  ed.  849 ;  De  Hae$  v.  RoberU,  59  Fed. 
Rep.  858;  BMy.  Bank qf  Mobile,  70  Ala.  199; 
National  Exeh,  Bank  v.  Hartford,  R  cfc  F, 
R  Co.  8.  R.  I.  875,  5  Am.  Rep.  582 ;  1  Ran- 
dolph, Com.  Paper,  g  74,  note  1,  and  cases 
cited.  It  is  true  that  some  states  have  statutes 
which  declare  bonds  of  this  kind  to  be  nego- 
tiable (see  2  Am.  &  £ng.  Encyclop.  Law, 
p.  819)  ;  and  the  point  is  taken  that  it  is  not 
so  in  this  state,  since  Pub.  Btat,  chap.  142, 
|S  6,  7,  relate  only  to  promissory  notes.  We 
do  not  think,  however,  that  this  fact  prevents 
us  from  holding  these  bonds  to  be  negotiable. 
Such  statutes  are  declaratory  and  remedial, 
and  are  evidently  not  intended  to  exclude 
other  forms  of  negotiable  paper.  Bonds  of 
this  sort  are  clearly  within  the  intent  of  the 
statute  to  give  a  title  by  delivery  and  a  right 
of  action  to  tiie  holder  of  negotiable  paper, 
nnd  the  bonds,  in  effect,  are  promissory  notes. 
The  special  provisions  contained  therein  are 
not  such  as  to  deprive  them  of  their  funda- 
mental character  of  a  promise  to  pay  at  a 
certain  time.  These  bonds  are  not  given  as 
rol  lateral  to  a  note  secured  by  mortgage,  but 
tlie  mortgaire  is  security  for  the  bonds  them- 
fi<  Ivcs.  Biker  v.  8prague  Ufa,  Co,  14  R.  I. 
402,  51  Am.  Rep.  418.  Bee  GoiteUo  v.  GroweU, 
127  Mass.  298,  84  Am.  Rep.  867,  and  184 
Mnss.  280. 

Upon  the  question  of  importing  the  terms 
of  tne  mortgage  into  the  contract,  so  as  to 
give  a  present  right  of  action  for  the  princi- 
pal, we  think  the  objection  is  well  taken. 
The  bonds  do  not  make  the  terms  of  the  mort- 
gage a  part  of  the  contract.    They  simply 


recite  that  they  are  secured  by  %  mortgage. 
Turning  to  the  mortgage,  we  find  that,  in 
case  of  default,  one  thira  of  the  bondholders 
in  amount  may  require  the  trustee  to  sell  the 
property;  and,  in  the  same  clause,  oocura 
the  provision  that  the  bonds  shall  forthwith 
become  due  and  payable  upon  the  default. 
We  think  that  this  is  a  provision  only  for 
the  purposes  of  foreclosure  by  entry  or  sale. 
If  one  third  in  amount  of  the  bondholders  la 
required  for  a  sale,  out  of  the  proceeds  of 
which  the  principal  is  to  be  paid,  it  would 
be  quite  incompatible  with  this  limitation 
to  hold  that  a  single  bondholder  could  pre- 
cipitate the  maturity  of  the  bonds  by  a  suit. 
When  one  is  due,  all  are  due,  and  the  provis- 
ion implies  that  the  large  majority  may  think 
it  best  not  to  foreclose  at  once ;  and,  if  su,  the 
right  to  fflve  time  is  secured  in  this  provis- 
ion. It  is  a  provision  for  a  special  purpoNse, 
and  not  intended  to  give  a  right  of  action 
upon  default,  independently  of  foreclosure 
proceedings.  Such  is  the  construction  given 
to  similar  provisions  in  Batclielder  v.  uoun^ 
cU  Qrove  Water  Co,  181  N.  Y.  42;  WhiU  ▼. 
MiOer,  52  Minn.  367 ;  McClelland  v.  Btefu>p, 
42  Ohio  St.  118 ;  Matlory  v.  Weet  Shore  Hud- 
eon  River  B.  Co,  8  Jones  &  S.  174. 

Of  the  cases  cited  by  the  plaintiff  to  bob- 
tain  the  point  that  the  bonds  and  mortgage, 
being  connected  and  contemporaneous,  are  to 
be  construed  together,  nearly  all  are  suits  for 
foreclosure  or  actions  for  a  balance  due  after 
foreclosure.  This  is  a  very  different  matter. 
Clearly,  after  such  an  agreement,  the  obliga- 
tion may  be  treated  as  due  for  the  purpose 
of  foreclosure,  and  the  maker  of  the  note  or 
bond  would  be  liable  for  the  balance  remain- 
ing due,  in  some  form  of  action ;  but  whether 
upon  the  note  or  the  covenant  we  are  not  now 
called  upon  to  say.  Such  a  liability,  how- 
ever, does  not  give  the  right  of  action  which 
is  claimed  in  tnis  case.  Venablee  v.  Baring 
Broi,  d  Co.,  supra,  was  a  suit  to  establish 
title.  FirH  iV'af.  Bank  of  Sturgis  v.  Peek,  B 
KaD.  660,  and  Chambers  v.  Marks,  98  Ala. 
412,  are  in  favor  of  the  plaintiff's  claim  ;  but 
we  think  that  the  weight  of  authority,  the 
purpose  of  the  provision,  and  the  reason  on 
which  its  construction  depends  are  against 
it. 

Our  conclusion  is  that  ths  demurrer  to  ths 
negotiability  of  the  bonds  must  be  overmJedt  and 
the  demurrer  to  the  statements  of  the  plaintiff*^ 
present  right  of  action  must  be  sustained. 
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Hartha  E.  McCAFFREY,  Admx.  of  Richard 

McCaffrey,  Deceased. 

C Ind ) 

1*  Tbfi  effort  of  m  aeetion  boM  to  mmive  a 


hand-car  In  Ms  charge  ttotn  l^Jnrj  by 

a  train  backing  towards  it  is  not  neffiiffcnoe  aa 
matter  of  law  although  in  trying  to  get  away 
after  afioertalninflr  that  the  oar  cannot  be  saved 
be  fails  under  It  and  to  injured,  if  be  aota  natur- 
aUy  and  not  reoklessly,  although  by  aoting  dif* 
ferently  be  mlffht  have  escaped. 
8.   A  railroad  company  which  requires 


Nora— The  above  deoiston  sustaining  the  liabil- 
ity of  a  railroad  oompany  for  an  accident  caused 
by  the  excessively  long  hours  of  aervice  of  its  train- 
men seems  to  be  a  novel  one  and  must  be  regardedas 
29  L.  li.  A, 


an  important  addition  to  the  subject  of  railroad  law. 
As  to  the  effect  of  disobeying  rules  of  serrioe  aa 
negligence,  see  note  to  Ford  to  Chicago,  B.  I.  &  P» 
B.  Co.  (Iowa)  24  L.  B.  A.  667. 
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to  be  on  duty  nineteen 

I  da^  wtthOQt  time  for  rest  or  food 
to  liable  for  an  Injuiy  to  a  traok-band  oauaed  by 
the  attempt  of  aome  of  the  orew  to  operate  the 
tnin  while  othen  have  tempo^rllj  left  It  to 
prooarefood. 

8.  Beqnirinf  atralnerewtobeendntj' 
nineteen  boare  emcb  da^  witb«nit  time 
fbr  food  la  the  proximate  oauseof  an  Injary  to  a 
tnck-hand  bj  the  trains  backing  on  htm  without 
wamlnir  while  the  fireman  is  the  only  member  of 
the  orew  on  board  the  brakeman  being  off  to  op- 
enue  a  switoh  and  the  others  in  search  of  food. 

4.  It  ie  not  aeifll^nce  for  a  conductor  and 
eogtneer  of  a  train  to  leave  it  to  procure  food 
after  thirteen  hours  of  oonaecutlTe  service  with 
no  provlBlon  made  by  the  oompany  for  a  food 
supply. 

6.  A  railroad  eompmnyie  liable  fbr  la- 
juries  to  a  track-hand  which  are  caused  by  Its 
attempt  to  operate  a  train  with  only  a  fireman 
and  a  brakeman. 

6«  Aaection  boas  knowing  tbe  eoetom 
of  a  portion  of  a  trainee  crew  to  leawe 
it  at  a  certain  time  for  food  Is  not  charged  with 
tbe  duty  of  asoertalning  that  they  haye  not  left 
tt  before  attempting  to  put  his  oar  on  a  track 
which  the  train  has  passed,  for  fear  the  train  may 

*  back  on  him  without  warning. 

7.  A  railrc»ademiiloare  le  aot  bound  to 
report  to  the  oompany  facts  which  it  already 
knows. 

8.  A  eanae  of  action  is  stated  by  a  com. 
pJaint  which  alleges  that  a  railroad  oompany 
moved  a  train  without  signals  or  guards,  or  any 
one  except  a  fireman  in  charge  of  it  back  upon 
and  Injured  a  traok-faand  free  from  tualu 

f  (September  SO,  1894.) 

APPEAL  hy  defendant  from  a  Indgment  of 
the  Circuit  Court  for  Clark  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
coTer  damages  for  the  alleged  negligent  killing 
of  plaintiff's  intestate  by  defendant's  servants. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  Staneifer,  for  appellant: 

Tbe  complaint  does  not  negative  the  pre- 
lumpiion  that  tbe  company  discharged  itsdutv 
bj  employing  a  competent  crew,  with  all 
Deeded  iDStructions  for  their  guidance,  in  the 
nfe  tod  proper  discharge  of  their  duties. 

Kdley  ▼.  WisetmHn  R,  Co,  21  Cent.  L.  J.  310; 
Pbtn^eanta  Co.  ▼.  WhiUomb,  111  Ind.  212; 
Eardy.  Vermont  <ft  (7.  -B.  O?.  82  Vt  478;  Wood, 
Mast.  &  S.  708;  Wood,  Railway  Law,  1468. 

Id  an  actionby  a  servant  against  tbe  master  for 
an  injury  caused  by  a  fellow  servant  the  com- 
plaint must  show  by  proper  averment  of  faolB, 
either, 

1.  That  the  master  had  not  exercised  oidi- 
narv  care  and  prudence  in  the  emplovment  of 
lacn  fellow  servant,  or  that  he  had  retained 
him  in  the  service  after  he  had  received  notice 
that  be  was  negligent  in  the  discharge  of  the 
duties  of  hia  position;  and 

2.  That  tbe  defendant  did  not  know  of  the 
oSendiog  servant's  negligent  habits  when  he 
entered  the  service;  or  if  known,  or  should 
have  been  known,  after  entering  tbe  service 
tben  an  excuse  must  be  averred  for  remainir.i: 
to  the  service. 


Lake  Shore  d  M.  8.  R.  Co.  v.  Stupak,  106 
Ind.1. 

The  evidence  so  far  from  showing  that  Mc- 
Caffrey did  not  have  knowledge  of  the  offend- 
ing habita  of  his  fellow  servants,  discloses  that 
he  did  in  fact  have  knowledge,  and  no  excuse 
is  shown  for  his  thereafter  remaining  in  the 
service. 

Md. 

If  in  the  ^ei  of  the  law  the  facts  and  cir> 
cumstances  fsll  to  make  a  case  on  any  material 
pointy  it  is  the  duty  of  the  trial  court  review- 
able by  this  court,  to  instruct  peremptorily  for 
the  defendants  or  grant  a  new  trial. 

LouieviOe,  N.  A.  <ft  C.  R  Co.  v.  Ptdigo,  108 
Ind.  481;  PitUburah,  C.  A  8t.  L.  R  Co.  v. 
Spencer,  08  Ind.  186;  ToUdo  d  W.  R  Co.  v. 
Qoddard,  25  Ind.  185:  Woolery  v.  LouUnlle, 
N.  A.dC.R  Co.  107  Ind.  881.  57  Am.  Rep. 
114;  Conner  Y,  OiUMenM  Street  R  Co.  105  Ind. 
82,  55  Am.  Rep.  177;  IndianapoHe,  P.  A  C. 
R  Co.  V.  Buih,  101  Ind.  582;  Pennsylvania  Co. 
V.  Marion^  104  Ind.  289;  Bruker  v.  Comngton, 
09  Ind.  88,  85  Am.  Rep.  202;  Dodge  v.  0<^' 
lord,  58  Ind.  865;  Moot  v.  Witnem  Printing  Co. 
64  Ind.  125. 

It  was  the  duty  of  appellee  to  prove  by  a 
preponderance  of  tbe  evidence,  as  a  fact  in 
the  case,  that  McCaffrey  was  without  fault, 
and  if  the  evidence  pointed  just  as  much  in 
one  way  as  the  other,  or  in  neither  direction, 
or  in  other  words  was  silent,  the  appellee  waa 
not  entitled  to  a  verdict 

Toledo,  W.  d  W,  R  Co.  v.  Brannagan,  75 
Ind.  490;  Indiana^  B.  d  W.R  Co.  v.  Oreene, 
106  Ind.  279.  56  Am.  Rep.  786. 

Where  an  employ^,  after  having  opportunity 
to  become  acquainted  with  the  risks  of  his  situ- 
ation, accepts  them,  he  cannot  complain  if  he 
is  subsequenUy  injured  by  such  exposure. 

Whart  Nm.  S  214;  Umbaek  v.  Lake  Shoro 
dM.SR&.SS  Ind.  191. 

A  servant  who  sees  that  a  fellow  servant  is 
negligent  or  incompetent,  is  bound  to  report 
the  fact  to  the  common  master,  and  should  he 
neglect  to  do  so,  he  is  barred  from  recovering 
from  the  master  for  injuries  which,  bad  he 
been  duly  diligent,  he  would  have  been  pro- 
tected. 

Whart.  Neg.  g  886. 

When  several  persons  are  thus  employed 
there  is  necessarily  incident  to  the  service  of 
each  the  risk  that  others  may  fail  in  their  care 
and  yiffilance  which  are  essential  to  bis  safety. 
In  undertaking  the  service  he  assumes  that 
risk,  and  if  he  should  suffer,  he  cannot  recover 
from  his  master. 

Northern  Pae.  R  Co.  v.  Herbert,  116  U.  S. 
642,  29  L.  ed.  755. 

The  master  undertakes  to  exercise  ordinary 
care  to  see  that  ordinarily  suitable  and  sai!e 
machinery,  appliances,  etc.,  are  furnished  for 
the  work  required  of  his  servants,  and  also 
that  his  servants  are  ordinarily  competent 
for  the  work  required  of  them;  the  servant  as- 
sumes the  ordinary  hazards  of  the  service, 
both  as  to  machinery,  appliances,  etc.,  and  the 
competency  of  his  fellow  servants. 

Oillen  water  v.  Madiwn  A  L  R  Co,  5  Ind. 
339,  61  Am.  Dec  101;  Madieon  d  L  R  Co.  v. 
Haeon,  6  Ind.  205:  Fitzpntriek  v.  New  Albany 
Sc  S.  R  Co.  7  Ind.  436;  Ohio  d  M.  R  Co.  v. 
Tindall,  13  Ind.  366,  74  Am.  Dec.  259;  Wilson 
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▼.  Madison  etc,  R.  Co.  18  Ind.  228;  Slattery 
Y,  Toledo  dkW,B,Ch.  23  Ind.  81;  Sullivan  v. 
Toledo,  W.  d  W.  B,  Co,  58  Ind.  26;  Oormley 
y,  Ohio  dt  M.  B.  Co.  72  Ind.  81;  Bobertton  v. 
Terre  Haute  dt  L  B.  Co.  78  Ind.  77;  Indiana 
Car  Co,  ▼.  Parker,  100  Ind.  182;  PitUHmrgh, 
€.  &  at.  L,  B.  Co.  V.  Kirk,  102  Ind.  400;  Cap- 
per V.  Louisville,  B.  &  St.  L.  B.  Co.  103  Ind. 
805;  Pittsburgh,  C.  dt  St.  L.  B.  Co.  v.  Adams, 
105  Ind.  151;  Indiana,  B.  db  W.  B.  Co.  v. 
Bailey,  110  Ind.  75;  Krueger  v.  Louisville,  N. 
A,  dt  C.  B.  Co.  Ill  Ind.  51;  Cincinnati,  H.  dt 
D.  B.  Co.  V.  McMuUen,  117  Ind.  439;  Taylor 
T.  EvansvilU  dk  T.  H.  B.  Co.  6  L.  R.  A.  584, 
121  Ind.  124:  Lake  Shore  dt  M.  8.  B.  Co.  v. 
JStupak,  123  Ind.  210. 

It  is  not  enough  to  show  that  the  company 
was  negligent,  but  the  complaint  and  evidence 
must  go  further  and  show  that  McCaffrey  did 
not  assume  the  risk  of  such  negligence,  by 
UTerring  and  proving  at  the  trial  that  he  was 
ignorant  of  the  habit  of  the  trainmen. 

BiUman  v.  Indianapolis,  C  db  L.  B,  Co.  76 
Ind.  166,  40  Am.  Rep.  230;  Wabash,  St.  L.  dk 
P.  B.  Co.  Y.  Locke,  112  Ind. 404;  Atlas  Engine 
Works  ▼.  BandaU,  100  Ind.  293,  50  Am.  Rep. 
798. 

The  question  is  not  one  of  contributory  neg- 
ligence, but  of  assumption  of  risk,  notwith- 
standing there  may  be  negligence  on  the  part 
of  the  master. 

Lake  Shore  dt  M.  8.  B.  Go.  ▼.  Stupak,  108 
Ind.  1;  LouiwiUe,  N.  A.  db  C.  B.  Co.  y.  Fraw- 
ley,  110  Ind.  18;  Indiana,  B.  dt  W.  B.  Co.  v. 
Bailey,  supra;  Louisville,  N.  A.  db  C.  B.  Co. 
T.  Sancffbrd,  117  Ind.  265;  Bietman  ▼.  Stolte, 
120  Ind.  814. 

On  petition  for  rehearing. 

If  a  servant,  before  or  after  he  enters  the 
service,  discovers  that  the  ''building,  premises, 
machines,  appliances,  or  fellow  servants  in 
connection  with  which  or  with  whom  he  is  to 
labor,  is  unsafe  or  unfit  in  any  particular,  and 
if  notwithstanding  such  knowledge  or  means 
of  knowledge  he  voluntarily  enters  or  con- 
tinues in  the  employment  without  objection  or 
complaint,  he  is  deemed  to  have  assumed  the 
risk  of  the  danger  thus  known  or  discoverable, 
and  to  waive  any  claim  for  damages  against 
the  master  in  case  it  shall  result  in  injury  to 
him. 

2  Thomp.  Neg.  1008;  Indianapolis  dt  St.  L. 
R  Co.  y.  Watson,  114  Ind.  20;  Lake  Shore  db 
M.  8.  R  Co.  V.  Stupak,  108  Ind.  1;  Louisville, 
N.  A.  dtC.  B.  Co.  V.  Frav^,  110  Ind.  18; 
Indiana,  B.  dt  W.  B.  Co.  y.  Bailey,  Id.  75; 
Louisville,  If.  A.  db  C.  B.  Co.  v.  Sandford,  117 
Ind.  265;  LouieviOe,  N.  A.  dt  C.  B.  Co.  v. 
0(nTps,  8  L.  R  A.  686,  124  Ind.  427;  Beach, 
Oontrib.  Neg.  g  140;  Evansmlle  dt  T.  H.  B.  Co. 
y.  Bud,  184  Ind.  156;  Kentucky  db  I.  Bridge 
Co.  y.  Eastman,  7  Ind.  App.  514. 

The  complaint  disclosing  that  the  train  was 
sufficiently  manned  usually,  it  follows  that 
there  must  be  an  averment  of  knowledge  of  the 
unusual. 

Lake  Share^AM.  8.  B.  Co.  v.  Stupak,  123 
Ind.  22a 

It  is  not  even  averred  that  appellant  negli- 
gently caused,  suffered,  or  permitted  the  ab- 
sence of  the  conductor  and  engineer.         *t 

Clevelandy  0.  0.  dbL  B.  Co.  v.  Wynant,  100 
S9  L.R  A. 


Ind.  160;  Pittsburgh,  O.  db  8t.  L.  B.  Co.  v. 
Adams,  105  Ind.  155;  Chicago,  8t.  L.  db  P.  R 
Co.  V.  BilU,  104  Ind.  18. 

If  the  complaint  can  be  distorted  into  an  at- 
tempted theory  of  negligence  because  of  the  ab- 
sence of  the  conductor,  engineer,  and  fireman, 
then  that  absence  was  the  proximate,  the  cause 
causing  the  accident,  and  it  follows  that  the 
averments  that  the  one  employ^  on  the  train 
(the  fireman)  was  in  the  rear  of  the  train  as  it 
was  moving  and  that  there  was  no  one  in  front 
to  give  warning,  are  mere  appendages,  or  de- 
tached phrases,  and  the  body  of  the  facta 
pleaded,  the  attempted  theoiy  must  control. 

LouihvilU,  N.A,dbO.BCo.  v.  Schmidt,  106 
Ind.  78. 

The  rule  that  if  the  negligence  of  the  master 
combines  with  the  negli^nce  of  a  fellow-ser- 
vant, and  the  two  contnbute  to  the  injury  of 
another  servant,  the  master  is  liable.  In  no 
manner  trenches  upon  the  assumption  of  risks 
rule. 

Bogers  y.  Leyden,  127  Ind.  61. 

Messrs.  A.  C.  Harris*  J*  H.  Stotsen- 
bnrg^,  and  Evan  B«  Stotsenborf^  for  ap- 
pellee. 

Dailey^,  J. ,  delivered  the  opinion  of  the 
court : 

The  facts  in  this  case,  as  shown  by  the 
record  are  these:  The  appellant,  as  les- 
see, operates  the  Jefferson ville,  Madison  Si 
!New  Albany  Railway.  It  runs  a  passen^^er 
train  from  Louisville,  via  Jefferson  ville,  to 
New  Albany,  called  the  "  Dinkey. "  The  crew 
consists  of  a  conductor,  brakeman,  engineer, 
and  fireman.  They  go  on  duty  at  5  A.  M. 
each  day,  and,  as  appears  by  the  company's 
card,  remain  on  duty  continuously  until 
midnight.  On  April  28,  1885,  the  crew, 
consisting  of  Bush,  conductor ;  Brooks,  brake- 
man  ;  Pan*,  engineer ;  and  Eisle,  fireman,  — 
took  the  dinkey  train  to  run  from  5  A.  M. 
until  midniffht.  There  were  fourteen  stops 
each  way.  l^o  provision  was  made  for  the 
men  to  get  their  meals.  The  crew  lived  in 
New  A1  bany .  They  could  not  work  nineteen 
consecutive  hours  without  food.  The  fire- 
man's little  daughter  brought  his  meals  in 
a  pail,  which  he  ate  on  the  engine.  It  is  not 
eho^u  how  Brooks,  the  brakeman.  lived,  as 
the  company  had  him  in  the  service  on  the 
road,  so  that  he  was  not  present  at  the  trial. 
On  the  afternoon  of  April  28,  1885,  appellee's 
intestate  Richard  McCaffrey,  the  section  boas, 
was  at  work,  with  four  laborers,  surfacing 
the  track  in  the  cit^  of  New  Albany.  His 
hand-car  was  standing  in  an  alley  immedi- 
ately north  of  the  track,  and  a  few  squares 
east  of  the  State  street  station,  the  western 
terminus  of  this  line,  at  which  passen>?ers 
were  received  and  delivered.  Bush,  the  con- 
ductor, and  Parr,  the  engineer,  lived  several 
sq  uares  east  of  the  station.  As  the  train  came 
from  Louisville  to  New  Albany,  due  at  5:40 
P.  M.,  the  engineer  and  conductor  left  the 
train,  and  ran  to  their  homes,  to  eat  their 
suppers,  while  the  fireman  and  brakeman 
were  left  in  charge  of  tiie  train,  to  take  the 
passengers  on  to  the  station.  As  soon  as  the 
train,  containing  three  cars,  pulled  by  Mc- 
Caffrey and  his  men,  they  fathered  up  their 
tools  to  quit  work  for  the  day,  and  began  to 
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put  their  hand-car  on  the  track,  to  ran  east- 
wardly  to  the  hand -car  faouse,  about  one  mile 
distant.     McCaffrey  resided  near  by  there, 
on  Fifteenth  street.    The  Air- Line  Company 
at  that  time  used  the  Jeff ersonyi lie.  Madison 
&  Indianapolis  track  from  New  Albany  into 
Loaisyille,  and  an  east-bound  train  would 
soon  pass.     To  allow  this,   it  became  nec- 
essary for  the  dinkey  train  to  run  into  a 
switch,  the  east  end  or  head  of  which  was 
190  feet  east  of  the  alley  wherein  McCaffrey's 
hand-car  stood.     Brooks,  the  brakeman,  got 
off,  and  ran  along  to  open  the  switch ;  but 
Eisle,    the   fireman,    ran  oyer  the  head  of 
the  switch  before  stopping  the  train.     He 
says:    "I   lost  the  air,    and  ran  oyer  the 
switch."    There  was  then  no  one  of  the  crew 
on  the  train  but  the  fireman.     Brooks  was  on 
the  ground  to  open  the  switch  when  he  could, 
and  the  en«:ineer  and  conductor  were  eating 
hasty  suppers  at  their  respectiye  homes.     Mc- 
Kenna,  the  superintendent  of  the  Pennsyl- 
yania  Company, — the  officer  haying  the  op- 
eratinj?  of  this  train  in  charge,— knew  that 
the  coDductor  and  engineer,  driyen  by  hun- 
j^r,  habitually  left  the  train  to  get  something 
to  eat,  as  was  done  this  afternoon.     Parr,  the 
engineer,  testifies :    ''That  was  the  only  way 
I  had  to  get  something  to  eat,  unless  it  was 
brought  to  me  in  a  basket. "   A  special  police- 
man named  Shay,  in  the  employ  of  the  com- 
pany, patrolling  the  track  in  New  Albany, 
was  required  to  get  on  the  train  to  assist  the 
passengers  off;  but  he  had  no  authority  to 
take  command  of  the  train,  and  did  not  on 
this  occasion.     The   train   was   thus   left, 
hj  permission  of  the  company,  with  no  one 
to  operate  it,  except  the  fireman.     No  bell 
was  rung,  or  other  signal  giyen  of  the  back- 
ward moyement  of  the  train  by  Eisle.     He 
could  not  watch,  or  ring  the  bell,  as  he  was 
occupied  in  handling  the  engine.    It  was 
shown  by  the  appellant  that  on  preyious  oc- 
casions they  sometimes  let  little  boys  climb 
on  the  engine  and  ring  the  bell,   when  the 
engineer  was  off  securing  something  to  eat, 
but  it  was  not  so  in  this  instance.     There 
was  no  one  to  stand  on  the  rear  platform,  as 
there  should  haye  been,  or  otherwise  to  warn 
the  decedent  and  his  men  that  the  train  must 
more  backward  at  once.     Eisle  reyersed  the 
engine,  and  put  on  steam,  and  moyed  back, 
just  as  McCaffrey  and  his  men  were  putting 
the  hand-car,  which  weighed  700  pounds,  on 
the  track.     They  put  it  on  in  the  usual  man- 
ner; that  is,  they  carried  it  on  the  track,  and 
placed  it  at  right  angles  therewith,  and  then 
lifted  it  quarter  round,   so  as  to  put  the 
wheels  on  tne  rails.     As  they  were  so  engaged 
the  train  backed  silently  down  upon  them. 
Perry  Quirk,  one  of  the  section  hands,  tells 
the  rest  of  the  story  in  this  artless  way  :    ^  It 
was  Just  six  o'clock,  and  we  were  putting 
on  the  hand  car  at  the  alley.     We  had  hold 
of  her,  and  were  trying  to  put  her  on,  and 
I  seen  the  train  coming  up,    and  I  said, 
'Boys,  we  cannot  make  ft. '     We  were  look- 
ing towards  the  train,  and  we  could  see  the 
car  coming  down ;  and  I  said,    'We  cannot 
make  it,  *  and  we  dropped  the  car,  and  stepped 
out.    I  hallooed.     I  said,   'Boys,  we  cannot 
inake  it'    I  seen  McCaffrey  stepping  back 
irom  the  car,  and  the  next  I  saw  him  fall. 
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That  is  all."  It  is  shown  that  the  hand-car 
was  shoyed  forward  by  the  collision  be- 
tween it  and  the  train,  and  the  deceased  was 
under  the  hand -car  when  the  train  stopped. 
William  Wren  says :  **  When  the  train  struck 
the  hand  car  they  had  got  the  wheels  parallel 
with  the  rails,  with  two  wheels  inside  of  the 
track,  and  two  outside.  I  saw  him  fall,  but 
did  not  see  him  struck.  He  fell  across 
the  rail,  .  .  .  and  the  car  struck  him  and 
drug  him  down,  but  did  not  pass  oyer  his 
body.  It  drug  him  ten  feet  It  rather  si  i  pped 
upon  him,  and  shoyed  him  along."  He  was 
mortally  hurt,  and  in  intense  pain  and  agony. 
From  the  injuries  so  receiyea,  he  afterwards 
died.  They  brought  a  train  down,  and 
carried  him  into  the  cars  to  take  him  home. 
While  aboard  the  train,  Bhay,  the  special 
policeman,  sent  two  or  three  men  into  the 
car  to  obtain  admissions  from  him.  Among 
these  was  a  constable  named  Graham,  who 
was  a  bystander.  Graham  said,  "I  do  not 
think  you  are  badly  hurt."  The  suffering 
man  answered  that  he  did  not  think  he  could 
liye.  Graham,  then,  in  the  presence  of  Con- 
ductor Bush,  inquired  of  him  as  to  who  was 
to  blame,  saying :  **  Do  you  blame  anybody  7" 
To  which  he  answered :  ''I  don't.  It  was 
al  1  my  fault.  I  do  not  blame  any  of  the  boys 
at  all  for  this. "  **  He  said  he  wanted  to  saye 
the  hand -car,  to  keep  it  from  being  mashed 
up.  He  was  in  fear  of  being  discharged  for 
neglecting  his  own  duty."  Parr  went  to  sec 
him  the  next  mominff.  McCaffrey  was 
asleep,  and  under  the  influence  of  morphine. 
After  a  while  he  roused  up,  and  Parr,  who 
seemed  to  haye  been  there  to  talk  to  him, 
says  that  in  the  course  of  a  conyersation  he 
said  to  McCaffrey,  **I  am  mighty  sorry  for 
it,"  to  which  he  replied,  ''i  don't  blame 
you  at  all."  The  widow,  who  was  present 
on  this  occasion,  denies  that  any  such  state 
ment  was  made.  After  Bush,  the  conductor^ 
had  returned  from  supper,  and  talked  with 
McCaffrey  and  others  on  the  car,  he  sent  a 
dispatch  to  the  superintendent,  which,  on 
cross-examination,  he  admitted  was  substan- 
tially as  follows  (being  an  accident  report 
filled  up)  :  "New  Albany.  Station,  April 
28th.  1885.  To  Superintendent :  First  sec- 
tion 27.  Train  northward.  Engine  822.  En- 
gineer, John  Parr.  Conductor,  C.  G.  Bush. 
Place  and  time,  6 :40  P.  M.  ;  main  track : 
alley  between  Bank  and  Pearl.  What  caused 
it?  Putting  hand-car  on  track,  and  backed 
up,  and  putting  hand -car  out  of  way ;  got 
caufirht  between  liand- car  and  track.  Name, 
Richard  McCaffrey.  Flesh  wound  on  right 
side.  Two  ribs  on  side,  three  cars  next,  to 
engine.  Nature  accident :  Putting  car  on 
track  when  train  backed  up;  tried  to  get 
away,  fell,  and  train  pushed  hand-car  on 
him.  (Signed)  C.  G.  Bush."  This  state- 
ment was  made  just  after  the  accident,  when 
the  transaction,  as  obseryed.  was  fresh  in  the 
minds  of  the  actors  and  bystanders,  and  is  the 
only  one  in  the  record  showing  clearly  how 
McCaffrey  happened  to  reoeiye  his  injuries. 
It  is  true.  Bush  was  not  an  eyewitness  to 
what  transpired.  It  is  likewise  true  that  it 
was  made  after  Bush  had  seen  Brooks,  the 
brakeman,  who  was  standing  at  the  switch 
when  the  eyent  happened.    As  the  appellant 
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failed  to  bring  him,  as  a  witness,  to  the  trial, 
although  in  its  employ,  running  between 
Louisville  and  Indianapolis,  at  the  time,  on 
a  passenger  train,  it  is  fair  to  infer  that  he 
saw  the  accident,  and  would  have  testified  to 
the  facta  contained  in  the  dispatch  therein  set 
forth. 

On  these  facts,  we  cannot  say  that  McCaf- 
frey was  incautious.  A  trusty  servant,  he 
made  an  effort  to  save  the  hand -car  then  in 
his  care.  Seeing  they  could  not,  the  crew 
abandoned  it  to  save  their  lives,  when,  in  the 
language  of  the  dispatch,  he  "tried  to  get 
away,  fell,  and  l^he  train  pushed  the  hand-car 
on  him."  This  clearly  establishes  that  he 
was  not  guilty  of  negligently  permitting 
himself  to  be  run  over.  In  a  sudden  crisis, 
coming  on  one  by  surprise,  it  is  not  expected 
that  a  person  in  the  midst  of  such  peril 
will  exercise  that  deliberate  judgment  which 
knowledge  and  proper  time  for  reflection  af- 
ford. Moved  by  a  high  sense  of  duty,  to 
serve  his  master,  the  servant  may  be  impelled 
to  an  effort  to  save  its  property  when  a 
stranger  would  escape.  But  the  most  prudent 
and  active  men  may  accidentally  fall,  espec- 
ially when  the  mind  and  sight  are  turned  to 
an  unexpected  danger,  and  no  opportunity  is 
given  for  care  where  or  how  to  stop.  If  one 
acts  naturally  in  a  case  of  sudden  and  instant 
peril  put  on  him  by  another,  and  is  injured, 
he  is  not  guilty  of  negligence,  although  af- 
terwards, out  of  the  presence  of*  dans^er,  with 
time  to  reflect,  and  in  the  light  of  all  the 
known  facts,  it  mav  appear  that  another 
course  of  conduct  might  have  led  to  an  es- 
cape, Kfiapp  V.  Sioux  Oity  &  P,  K  Co.  71 
Iowa,  41 ;  Moak's  Underbill  Torts,  pp.  288, 
284 ;  TuxmUy  v.  Central  PiK'k,  N,  A  E,  E. 
B,  Co.  69  N.  Y.  IS%,  25  Am.  Rep.  162,  and 
note. 

In  view  of  the  oflicial  report  made  by  the 
conductor  on  that  fatal  day,  we  need  not  dis- 
turb the  ludgment  of  the  lower  court  on  the 
ground  ihat  McCaffrey  recklessly  sacrificed 
is  life  in  order  to  save  the  hand-car  and  keep 
his  place.  It  is  true,  McCaffrey  knew  the 
engineer  and  conductor  were  compelled  by 
hunger  to  leave  the  train  at  times,  and  run 
home,  to  eet  something  to  eat  But  there  is 
no  proof  that  he  knew  they  had  left  the  train 
on  this  afternoon.  It  was  running  back  and 
forth  continuously  from  morning  until  night. 
As  we  understand  the  logic  of  the  accom- 
plished counsel  for  the  appellant,  it  is  as 
lollows :  (1)  McCaffrey  was  a  section  boss, 
and  the  train  crew  were  fellow  servants.  (2) 
The  absence  of  the  conductor  and  engineer 
was  the  proximate  cause  of  McCaffrey's 
death.  (8)  That  both  the  appellant  and  Mc- 
Caffrey knew  before  the  fatal  day  that  the 
conductor  and  engineer  habitually  left  the 
train  at  times,  during  the  nineteen  hours  of 
constant  duty,  to  get  something  to  eat ;  that 
this  was  in  violation  of  the  rules  of  the  com- 
pany, and  in  disregard  of  their  duty  under 
the  law.     (4)  That,  having  this  knowledge. 


he  was  bound  to  abandon  the  service,  or  tal 
upon  himself  the  risks  incident  to  operating 
a  train  with  a  deficient  crew  while  part  were 
at  their  meals.  The  four  propositions  in- 
volved in  his  position  counsel  tersely  states 
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as  follows:  ** Moreover,  the  evidence,  so  far 
from  showing  that  McCaffrey  did  not  hav» 
knowledge  of  the  offending  habits  of  his  fel- 
low servants,  discloses  that  he  did,  in  fact, 
bave  knowledge,  and  no  excuse  is  eJiown  for 
his  thereafter  remaining  in  the  service. "  W© 
think  the  doctrine  of  fellowship  between 
trainmen  and  trackmen  so  well  settled  in  thia 
state  that  a  citation  of  authorities  to  support 
it  is  unnecessary.  In  this  case,  appellant's 
counsel  frankly  admits  that  his  company  had 
at  least  "constructive  notice"  that  the  en- 
gineer and  conductor  were  "in  the  habit  of 
leaving  their  trains  to  get  their  meals. "  It 
is  a  recognized  rule  of  the  courts  that  if  th» 
negligence  of  a  master  combines  with  negli- 
gence of  a  fellow  servant,  and  the  two  con- 
tribute to  the  injury  of  another  servant,  the 
master  is  liable.  Franklin  v.  Winona  db  St, 
R  R,  Co,  87  Minn.  409 ;  Elmer  v.  LockA, 
185  Mass.  575 ;  Qrar^  Trunk  It  Co.  of  Can- 
ada V.  Cummingi,  106  U.  8.  700,  27  L.  ed. 
266 ;  Coppins  v.  New  York  Cent,  dt  H,  IL  R. 
Co.  122  N.  Y.  557 ;  Whittaker  v.  Delaware  db 
H.  Canal  Co.  126  N.  Y.  644;  Lake  Shore  db 
M.  S,  R.  Co.  Y.  Stupak,  128  Ind.  222,  223 ; 
RiMera  v.  Leyden,  127  Ind.  52,  58. 

In  Bovce  v.  Fittpatrick,  80  Ind.  526,  it  is 
said :  "While  a  servant  assumes  the  risk, 
more  or  less  hazardous,  of  the  service  in 
which  he  engages,  he  has  a  right  to  assume 
that  all  reasonable  attention  will  be  ffiven 
by  his  employer  to  his  safety,  so  that  he  will 
not  be  carelessly  and  needlessly  exposed  to 
risks  which  might  be  avoided  by^  ordinary 
care  and  precaution  on  the  part  of  his  employ- 
er; and  where,  in  the  absence  of  such  care 
and  precaution,  an  employ!  is  injured,  the 
employer  is  liable,  although  the  negligence 
of  a  fellow  servant  contributed  to  the  injury 
coniplained  of."  This  principle  was  ap- 
proved in  LouisviUs,  N.  A.  dt  C.  R.  Co.  t. 
Berhey,  186  Ind.  181.  In  our  opinion  the  rule 
is  a  just  and  salutary  one,  and  we  ought  not 
to  depart  from  it.  tlnless  it  be  that  a  master 
has  a  right  to  require  a  servant  to  stand  at 
his  post  of  duty,  without  food  or  rest,  for 
nineteen  consecutive  hours,  every  day,  Sun- 
days included,  and  that  such  conduct  is  not 
a  oreach  of  duty  to  the  public  as  well  as  to 
its  other  servants,  it  follows  that  the  appel- 
lant in  this  case  has  not  performed  its  duty 
towards  decedent,  without  which  it  is  liable, 
if  this  negligence  was  the  proximate  cause 
of  his  death.  That  it  was  is  clear.  The  law^ 
of  nature  is  inexorable  in  its  demands.  The 
cravings  of  hunger  must  be  appeased.  The 
laws  of  humanity  declare  that  every  man  fit 
to  be  a  member  of  a  train  crew  must  have 
three  meals,  some  rest,  and  eight  hours* 
sleep,  a  day.  The  appellee  well  savs :  "  De- 
prived of  these  requisites  of  intcllfgent  life, 
a  soldier  becomes  a  coward ;  a  workingman, 
a  drone. "  Any  being  would  lose  his  streneth 
if  worked  a  few  months  by  the  time  schedule 
provided  for  this  crew.  Every  statute  and 
employer's  rule  is  made  in  the  presence  of, 
and  subject  to,  the  laws  of  nature.  Hunger, 
thirst,  and  sleep  are  imperative ;  and  when  % 
schedule  is  made  of  nineteen  consecutive 
hours  of  service  on  a  train,  and  no  provision 
is  made  by  the  company  for  their  supply  of 
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food,  it  is  understood  that  the  employes 
must,  of  necessity,  at  times  during  the  serv- 
ice, leave  their  places  to  get  their  meals. 
So  that  when  the  engineer  and  ooi\ductor  left 
the  train,  after  thirteen  hours'  service,  on 
the  day  of  the  accident^  to  get  their  suppers, 
it  was  in  obedience  to  this  law  of  nature,— 
an  overruling  necessity, — and  was  not,  there- 
fore, negligence  on  their  part  They  were 
not  deserters,  and  their  conduct  cannot  be 
characterized  as  "offending  habits.**  With- 
out notice  to  the  company,  it  was  bound  to 
know  that  these  men  must,  and  therefore  did, 
at  intervals  during  the  nineteen  hours  of  each 
day,  leave  the  train  to  answer  nature's  strong 
ana  eager  desire  for  food ;  and,  so  knowine, 
it  will  be  held  to  have  consented.  If  appel- 
lant desired  to  escape  responsibility,  it 
filiould  have  provided  an  adequate  force.  "  It 
is  the  duty  of  the  railway  not  to  increase  the 
perils  of  its  servants  by  the  inadequacy  of  the 
force  employed  in  any  particular  work ;  and, 
in  particular,  trains  must  be  manned  by  a 
flufficient  number  of  train  hands.  **  Patterson, 
liailway  Accident  Law,  §  297;  Ftike  v.  Bot- 
ton  it  A.  B,  Oo.  68  K.  T.  549,  18  Am.  Rep. 
545;  Booth  V.  Botton  A  A.  B.  Co.  78  N.  Y. 
38,  29  Am.  Rep.  97 ;  Moak's  Underbill,  Torts, 
47. 

We  think  it  clear  that  the  appellant  was 
£uilty  of  a  breach  of  duty  toward  the  pub- 
lic, including  McCaffrey,  by  operating  the 
train  with  only  a  fireman  and  a  brakeman, 
because  it  was  its  duty  to  have  an  adequate 
namber  of  competent  men  on  the  train  to 
handle  it  and  give  notice  of  its  approach. 
And  when,  by  appellant's  conduct,  it  became 
necessary  for  its  two  chief  employes  to  tem- 
porarily absent  themselves,  it  was  its  duty 
at  once  to  stop  the  train  until  their  return, 
or  Boppl V  their  places  with  other  competent 
men  dnrine  their  enforced  and  necessary  ab- 
aence.  This  legal  duty  is  supported  by  sev- 
eral rules  printed  on  the  time  card.  Rule  40 
provides  that  the  whistle  is  to  be  sounded 
three  times  when  a  standing  train  Is  to  move 
backward.  Rule  40  provides  that  before 
starting  the  bell  must  be  rung.  Rule  110 
reads  as  follows :  "  When  a  train  is  run  back- 
ward (except  when  shifting  and  making  up 
trains  in  yards),  a  signal  num  must  be  sta- 
tioned in  a  conspicuous  position  on  the  rear 
car,  ao  as  to  perceive  the  first  sign  of  danger, 
and  immediately  signal  to  engine  man.  **  The 
evidence  shows  that  all  these  rules  were 
Tiolated  by  the  company  at  the  time  of  the 
accident.  Impliedly  conceding  all  these 
facts,  the  appellant  seeks  to  escape  responsi- 
bility by  urging  that  McCaffrey  negligently 
contributed  to  his  own  death.  If  this  were 
trae  the  general  verdict  of  the  jury  to  the 
contrary  should  be  set  aside.  No  difference 
how  derelict  of  duty  the  company  was,  if 
XcCaflrey  saw  or  knew  the  train  was  backinff 
00  him.  and  going  beyond  him,  he  was  bound 
to  exercise  the  caution  which  the  law  !m- 
poies  OD  every  man  to  take  care  of  himself, 
even  at  the  risk  of  losing  his  position.  But 
at  there  is  evidence  in  the  record  strongly 
tending  to  establish  that  he  was  ''steppinff 
ouk  from  the  car,"  and  ** tried  to  get  out  of 
uieway,  fell,  and  the  train  pushed  the  hand- 
ear  on  him,**  at  the  time  the  calamity  befell 
»LR.A. 


him,  we  are  not  prepared  to  say  that  the  jury 
falsified  the  facts  when  they  found  he  was 
not  ffuiity  of  negligence  contributing  to  the 
result. 

Complaint  is  made  that  the  court  refused 
to  give  the  jury  the  sixteenth  and  seventeenth 
instructions  asked  by  defendant.  The  six- 
teenth states  the  proposition  that  if  McCaffrey 
knew  the  engineer  and  conductor  were  in  the 
habit  of  absenting  themselves  from  the  train, 
at  times,  to  get  necessary  food,  then  it  was 
McCaffrey's  bounden  duty  to  know  they  were 
on  this  train  at  that  time,  **and  not  to  place, 
or  attempt  to  place,  the  hand- car  on  the  track 
if  they  were  absent,  and  if  he  failed  in  this 
respect  he  was  negligent.  **  This  would  have 
imposed  upon  him  the  duty  to  board  the  train 
as  it  passed,  and  see  if  the  conductor  was 
on ;  and,  as  it  is  negligence  to  get  on  a  mov- 
ing train,  he  would  have  been 'compel  led  to 
have  followed  the  train  to  the  station,  in  case 
it  did  not  stop  long  enough  for  him  to  over- 
take it,  and  make  the  inspection.  On  the 
same  principle,  he  would  have  been  required 
to  see  if  the  fireman  was  eating  his  supper 
on  the  engine.  We  are  not  aware  of  any  rule 
casting  such  a  burden  on  the  section  boss. 
In  Baltimore,  0.  d  0,  B.  Oo.  v.  Bawan,  104 
Ind.  88-94,  this  court  said,  **The  obligation 
or  duty  of  the  master  is  not  to  expose  the 
servant,  while  conducting  his  business,  to 
perils  or  hazards  which  miffht  have  been  pro- 
vided against  by  tlie  exercise  of  due  care  and 
proper  diligence  on  the  part  of  the  master.* 
In  Patterson  on  Railway  Accident  Law, 
8  288,  it  is  declared  that  a  railway  company 
**  is  bound  to- its  servants  to  exercise  .  .  . 
that  degree  of  care  which  will  tend  to  secure 
its  servants'  safety,  to  as  great  an  extent  as 
is 'compatible  with  the  conduct  of  an  es- 
sentially hazardous  business  by  the  use 
of  human  instrumentalities. " 
.  As  to  the  seventeenth  instruction,  there 
was  no  evidence  tending  to  show  that  **  Mo- 
Caff  rey  saw  the  backing  train  approaching 
him  in  time,  and  with  opportunity  to  get  out 
of  the  way,  and  failed  to  do  so.**  The  fact 
is,  while  trying  to  get  out  of  the  way  he 
fell,  and  was  then  struck,  dragged,  and 
injured.  In  2  Rice  on  Evidence,  p.  796,  it 
is  said :  **  No  instructions  should  be  given 
which  are  not  relevant  to  facts  whidi  there 
is  evidence  tending  to  prove.** 

By  another  instruction  the  appellant  asked 
the  court  to  charge  the  j^ry  that,  if  Mc- 
Caffrey knew  the  conductor  and  engineer 
wese  in  the  habit  of  leaving  the  train  to  get 
necessary  food,  ''he  was  bound  to  report  such 
facts  to  the  company,"  or  he  coula  not  re- 
cover. This  contention  is  in  ihe  face  of  the 
fact  that  the  oompanv  was  bound  to  know, 
and  did  know,  of  this  habit,  and  it  is  con- 
fessed bv  the  learned  counsel  for  the  ap- 
pellant in  his  ably- written  brief. 

Api>ellant  complains  of  the  rulings  of  the 
lower  court  on  the  pleadings,  and  contends 
that  neither  paragraph  of  the  complaint 
states  facts  to  constitute  a  cause  of  action. 
The  complaint,  it  appean,  was  copied  al- 
most literally  from  the  pleading  set  out  in 
full  in  the  case  of  Ohio  d  M.  B,  Oo,  v. 
CoUam,  78  Ind.  268,  88  Am.  Rep.  184,  which 
was  held  sufficient      Each  paragraph  of  the 
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complaint  in  this  action  shows  that  Mc- 
Caffrey was  killed  hy  the  appellant  company 
moving  a  train  hack  on  him,  without  sif^nals 
or  guards,  or  any  one  except  a  fireman  in 
charge  of  it,  and  that  he  was  free  from  fault. 
This  is  enough.  Howard  County  Comrs,  t. 
Legg,  110  Ind.  481 ;  Wabcuh  B.  Co.  v.  Mc- 
DanieU,  107  U.  8.  454,  27  L.  ed.  605 ;  AUhi- 
aon,  T.  d  8.  F.  R,  Co,  t.  Moore  (Kan.)  1 
Pac.  Rep.  644;  Rev.  Stat.  1881.  §  284  (Rev. 
Stat.  1894,  §  285)  ;  Tennessee  Coal  d  R,  Co. 
V.  Roddy,  85  Tenn.  400 ;  Bolinger  v.  St,  Paui 
dtD,  R,  Co,  86  Minn.  ^IS;  Sherlock  y.  Ailing, 
44  Ind.  189. 


The  deceased  is  admitted  and  was  shown 
to  have  been  a  man  of  intelligence,  streng^th, 
and  integrity,  of  the  age  of  forty-one  yean. 
He  had  been  promoted,  and,  under  the  mleo, 
was  **in  Uie  line  of  promotion,  dependent 
upon  the  faithful  discharge  of  duty,  and 
capacity  for  assuming  increased  reeponsi- 
bilities.  **  The  damages  are  not  excessive  for 
the  loss  of  such  a  man.  In  our  opinion  tbm 
cause  was  fairly  tried. 

The  judgment  i$  afflrmid. 

Rehearing  denied. 
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William  TILLMAN.  Appt, 

V. 

John  J.  OTTER. 
C—Ky ) 

1*  A  person  seekinfif  to  establish  title 
to  an  offlcse  against  another  in  possession  of  It 
has  the  burden  of  proving  his  right  thereto. 

£•  The  mayor  cannot  adjourn  either  of 
the  two  branches  of  the  general  council 
alone  under  authority  from  the  charter  that  If 
they  cannot  agree  on  an  adjournment  he  "'shall 
adjourn  them  to  a  day  not  beyond  the  reguiar 
time  of  meeting.** 

8*  The  mayor  of  a  city  has  no  power  to 
adjourn  the  gBnertiL  council  to  a  time 
beyond  that  at  which  it  is  directed  by  statute  to 
elect  a  certain  city  official  for  the  purpose  of  de- 
priving it  of  power  to  make  such  election  and 
permitting  It  to  be  done  by  the  alternative  eletJt- 
ing  body  provided  by  the  statute  in  case  of  the 
counciVs  failure  to  elect. 

4«  The  majority  of  one  branch  of  the 
C^eneral  coun^  of  a  city  cannot  by  refus- 
ing to  consent  to  fix  a  time  for  the  election  of  a 
city  official  which  a  statute  requires  the  council 
to  elect  and  by  remaining  away  from  the  meeting, 
prevent  the  remaining  members  of  the  general 
council  who  constitute  a  majority  of  both 
branches  from  making  a  valid  election. 

(January  7, 1883.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Louisville  Law  and  Equity  Court  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  the  office  of  sinking  fund 
commissioner  of  the  city  of  Louidville.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 
Messrs.  Humphrey  &  Davie,  for  appel- 
lant: 


As  Otter  is  the  plaintiff  who  brfnp  the  sait» 
unless  he  has  shown  that  his  is  a  valid  election^ 
his  petition  should  have  been  dismissed. 

Jefferson  County  Justuses  ▼.  Clark,'l  T.  B. 
Mon.  86;  Spencer  County  Ct,  Justices  v.  Ear- 
court,  4  B.  Mon.  501;  Leeman  v.  Hintan,  1 
Duv.  42;  Toney  v.  Harris,  85  Ky.  464;  Beople 
V.  Weller,  11  Cal.  68. 

As  the  two  boards  *•  could  not  agree"  upon 
an  adjournment,  the  mayor  at  the  request  of 
the  preflident  of  the  board  of  aldermen,  ad- 
journed the  board  of  aldermen  to  November  7» 
which  was  "within  the  lawful  time  for  ad- 
journment" 

There  being  only  six  members  of  the  board 
of  aldermen  in  the  chamber  when  the  election 
was  made  of  course  there  was  no  quorum,  and 
could  be  no  business. 

Dill.  Mun.  Corp.  §  292;  Morton  v.  Taunger- 
man,  89  Ky.  505. 

Whether,  therefore,  the  mayor's  action  in 
adjourning  the  board  of  aldermen  over  to  No- 
vember 7  was  legal  or  illegal  is  immaterial. 

If  the  council  consists  of  two  boards,  the 
concurrence  of  both  is  essential  to  valid  legis- 
lation, and  this  concurrence  must  be  by  simul- 
taneously existing  bodies. 

Dill.  Mun.  CJorp.  §  288;  Beck  v.  Hanscom, 
29 N.  H.  224;  KimbaUv,  Marshall,  44  N.H.  465. 

There  having  been  no  election  in  the  month 
of  October,  the  board  of  commissioners  of  the 
sinking  fund  themselves  met  on  the  9th  of  No- 
vember and  elected  the  defendant  Tillman  as 
such  commissioner. 

Messrs,  Helm  &  Bruce  and  T*  li.  Bur- 
nett also  for  appellant. 

Messrs.  £rnest  MacPhereon  and  B.  F. 
Buckner,  for  appellee: 

In  lieu  of  the  writs  of  scire  facias  and  quo  war- 
ranto, or  of  an  information  in  the  nature  of  a  quo 
warranto,  ordinary  actions  mav  be  brought  to 
prevent  the  usurpation  of  an  office  or  franchise; 
and  the  action  may  be  brought  by  either  the 


Note.— The  somewhat  kindred  subject  of  the 
power  of  the  flrovercor  to  adjourn  the  legislature 
Is  presented  In  Re  Leffislative  Adjournment  rfi.  I.) 
22  L.  R.  A.  716,  and  note.  The  briefs  and  opinions 
In  the  present  case  are  beiieved  to  present  quite 
fully  the  authorities  on  the  question  Involved  in 
this  case.  Counsel  for  appellee  writes  that  in  the 
senate  of  the  United  States  several  capes  have  been 
decided  according  to  tbe  principles  adopted  in  this 
case,  two  of  .which  are  cited  In  tbe  brief,  and  that 
89  L.R.  A. 


the  last  one  not  mentioned  there  was  the  case  of 
Senator  Call  of  Florida,  whose  election,  sustained 
by  the  senate,  was  made  without  the  participation 
of  one  branch  of  the  lei^islature.  The  counsel  says 
that  the  present  case  is  the  only  Judicial  decision  on 
the  propoeition  that  an  executive  ofBcer  who  at- 
tempts to  adjourn  two  branches  of  a  legislative 
body  must  adjourn  both  and  not  one.  and  also  that 
the  illegal  adjournment  of  a  legislative  body  leaves 
it  still  in  session. 


See  also  38  L.  R.  A.  829. 
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commanweftlth  or  "the  person  entitled"  to  the 
office. 

CiTll  Code,  §§  480.  488.  487;  Prince  v,  SkO- 
Un,  71  Me.  861,  86  Am.  Rep.  825. 

The  title  to  an  elective  ofBce  is  deriyed 
from  the  election. 

Aiiff'Gen,  ▼.  Bantow,  4  Wis.  567;  Ftopte  v. 
Pta$e,  80  Barb.  591. 

The  answer  denies  an  "election"  but  does 
not  deny  the  facts  alleged  in  the  petition  as 
coDstitatinir  an  election  and  the  demurrer  to 
the  answer  was  properly  sustained. 

Boone.  Code  PI.  §  61. 

The  answer  of  appellant  was  further  defec- 
tive in  not  showing  his  own  title  to  the  office. 

Richmond  <ft  L,  Tump.  Boad  Co.  v.  BogtT%, 
7  Bush,  535;  JKB  v.  Bartttt,  14  B.  Mon.  88; 
SUkU  V.  MeDanid,  22  Ohio  8t.  854;  NoU  to 
8taU  V.  KvvferU.  100  Am.  Dec.  270;  PeopUY. 
Thaeker,  55  N.  Y.  529.  14  Am.  Rep.  812;  iVo 
Tie  V.  HaU,  80  K  Y.  117;  High,  Extr.  Legal 
Rem.  g  712;  Hoglan  y.  Carpenter,  4  Bush.  91. 

As  the  board  of  councilmen  adjourned  on 
October  24, 1889,  without  naming  any  time,  and 
the  board  of  aldermen  did  not  adjourn  at  all. 
both  boards  were,  by  law.  in  session  on  the  fol- 
lowing day,  October  25.  1889,  when  appellee's 
first  election  was  held.  The  action  of  the  mayor 
was  a  nullity.  Neither  board  requested  his 
interference,  and  he  did  not  attempt  to  adjourn 
both  boards.  The  conditions  authorizing  his 
interposition  neyer  arose. 

PeapUT.  Hatch,  88  SI.  18,  argument  of  Mel- 
ville W.  Fuller. 

The  rule  with  respect  to  les^slatlon  that  a 
qoonim  of  both  branches  of  a  legislative  body 
must  be  present  in  order  to  enact  a  valid  law 
can  have  no  Just  application  in  the  conduct  of 
elections.    An  election  is  not  a  legislative  act 

Dill.  Mun.  Corp.  §  284;  WhiteHde  y.  People, 
M  Wend.  684;  mmbaU  y.  MarehaU,  44  N.  H. 
465;  Ebb  parts  Humphrey,  10  Wend.  612;  Bedc 
V.  Haneeom,  29  N.  H.  218;  Sudbury Firet  Par- 
mA  y.  Stearns,  21  Pick.  148;  Coles  County  y. 
AUifon,  23  Dl.  487;  Senate  Election  Cases,  164, 
S05. 

An  election  is  not  to  be  set  aside  for  a  mere 
irregnlarity  or  informality,  which  cannot  be 
•aid  in  any  manner  to  have  affected  the  result 
of  the  election. 

Dili  Mun.  Corp.  $  197,  note. 

Pryor*  •/.,  deliyered  the  opinion  of  the 

court: 

The  controversy  in  this  case  is  over  the 
office  of  a  commissioner  of  the  sinking  fund 
of  the  city  of  Louisville.  The  plaintiff. 
John  J.  Otter,  who  is  the  api)ellee  in  this 
coart  claims  to  have  derived  title  to  the  of- 
fice by  an  election  held  by  tiie  general  coun- 
cil of  the  city  on  the  25th  of  October.  1889, 
and  the  defendant,  William  Tillman,  claims 
bis  title  under  an  election  by  the  commis- 
fiioners  of  the  sinking  fund  on  the  12th  of 
Xovember  following.  The  provision  of  the 
act  in  relation  to  the  sinking  fund,  author- 
izing the  election,  reads  as  follows:  "The 
pneral  council  shall,  in  the  month  of  Octo- 
ber in  each  year,  elect  a  commissioner  of  the 
linking  fund  to  fill  the  place  of  the  com- 
misstener  whose  term  of  service  expires  that 
Tear.  In  the  event  the  council  fail  to  elect 
^Q  that  month,  then  the  election  shall  be 
»LR,A. 
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made  by  the  commissioners  themselves.  If 
a  commissioner  shall' die.  resign,  or  from 
any  other  cause  there  shall  be  a  vacancy  in 
the  office  of  the  commissioners  of  the  sinking 
fund,  the  same  shall  be  filled  by  the  board 
of  commissioners  of  the  sinking  fund  at  a 
regular  meeting  of  said  board. "  The  mayor 
and  the  president  of  the  board  of  aldermen 
are  ex  officio  members,  and  three  others,  to  be 
elected  by  the  general  council,  one  in  each 
year,  constitute  the  board,  being  five  in  all. 
On  November  12.  1889.  W.  R.  Hay,  presi- 
dent of  the  board.  Charles  D.  Jacob,  mayor, 
and  George  M.  Griffith,  president  of  the  board 
of  aldermen,  elected  the  defendant.  Tillman, 
as  his  own  successor,  and  ignored  the  action 
of  the  general  council  electing  Otter  to  that 
office  on  the  preceding  25th  of  October. 

A  question  has  been  raised  as  to  the  bur- 
den of  proof,  and.  without  discussing  the 
sufficiency  of  the  answer,  it  is  sufficient  to 
say  that  as  the  plaintiff.  Otter,  was  asserting 
his  title  to  the  office,  it  was  incumbent  on 
him  to  make  out  his  case,  as  it  is  well  set- 
tled that  such  a  proceeding  is  like  the  en- 
forcement of  any  other  private  right,  when 
prosecuted  by  or  in  the  name  of  the  party 
claiming  to  have  been  injured ;  but  when  in 
the  name  of  the  commonwealth,  alleging  the 
usurpation  of  an  office  by  one  of  its  citizens, 
the  burden  is  on  the  defendant  to  i^ow  by 
what  authority  he  holds  it.  State  v.  Harris, 
8  Ark.  570,  86  Am.  Dec  460;  People  v. 
Utiealns,  Co.  15  Johns.  858.  8  Am.  Dec.  248; 
Mill^  V.  EnglisK  21  N.  J.  L.  817.  In  this 
case  Tillman  had  been  in  possession  of  the 
office  and  was  again  chosen  by  a  board  em- 
powered upon  a  certain  contingency  to  make 
the  selection,  and  the  burden  was  clearly  on 
the  plaintiff.  Otter,  to  establish  title  in  him- 
self, although  Tillman  may  have  had  no 
right  to  the  office,  and  it  also  follows  that, 
if  the  power  of  choosing  a  commissioner  by 
this  board  was  in  violation  of  the  constitu- 
tion,— a  question  not  necessary  to  be  de- 
cided,—still  the  plaintiff  must  make  out  his 
case,  as  he  has  no  right  to  appear  for  the  state, 
and  by  an  action  in  his  own  name  show  that 
some  one  is  holding  an  office  to  which  he  is 
not  entitled,  when  he  (the  plaintiff)  has  no 
claim  to  it  himself. 

Was  the  plaintiff.  Otter,  elected  by  the 
general  council  on  the  25th  of  October,  18897 
is  the  sole  question  in  this  case;  and,  if  he 
was.  then  the  judgment  below  should  be  af- 
firmed. The  board  of  councilmen  held  a 
meeting  at  their  chamber  in  the  city  hall  on 
the  24th  of  Octol)er.  1889.  and  a  resolution 
was  passed,  all  the  members  being  present 
but  one.  for  a  joint  session  at  9  o'clock  that 
evening,  for  the  purpose  of  electing  a  sink- 
ing fund  commissioner.  The  board  of  alder- 
men, holding  a  session  in  the  same  hall,  but 
in  a  different  room,  refused  to  go  in  to  the 
election,  and  rejected  the  resolution.  A  com- 
mittee of  conference  was  then  appointed  by 
the  board  of  councilmen,  with  u  resolution 
to  the  effect  that  an  adjournment  be  liad  un 
til  the  28th  of  October  (the  same  month), 
when  a  joint  meeting  would  be  held,  and 
this  was  rejected  bv  the  board  of  aldermen. 
On  that  same  evening  the  maj'or,  at  the  re- 
quest of  the  president  of  the  board  of  alder- 
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men.  each  one  being  a  commissioner  of  the 
■inking  fund,  adjourned  the  board  of  alder- 
men until  the  7th  of  November.  1880 ;  and, 
if  the  power  to  adjourn  this  board  so  as  to 
prevent  this  election  was  vested  in  the  mayor, 
then  no  election  could  be  held  by  the  people 
or  their  representatives  (the  members  of  the 
general  council)  for  commissioner,  because 
the  statute  expressly  provides  that  the  coun- 
cil shall  elect  in  the  month  of  Octol)er,  and, 
if  they  fail  to  elect  in  that  month,  then  the 
commissioners  of  the  sinking  fund  shall  se- 
lect the  member.  The  power  of  the  mayor 
to  adjourn  this  board  is  claimed  to  exist  by 
reason  of  a  section  of  the  city  charter  pro- 
viding that,  **  when  both  boards  are  in  ses- 
sion, one  shall  not  adjourn  without  the  con- 
currence of  l^e  other  for  a  longer  term  than 
twen^-four  hours.  If  they  cannot  agree  on 
an  adjournment,  the  mavor  shall  adjourn 
them  to  a  day  not  beyond  the  regular  time 
of  meeting. "  The  mayor  made  no  attempt 
to  adjourn  the  board  of  oouncilmen,  and  from 
the  plain  reading  of  the  charter  had  no  power 
to  adjourn  either  body  unless  there  had  been 
a  failure  to  agree  on  an  adjournment,  and 
then  it  was  his  duty  to  adjourn  both  bodies 
to  a  day  not  beyond  the  regular  time  of 
meeting.  The  adjournment  made  by  him  at 
the  suggestion  of  the  president  of  the  board 
of  aldermen  was  a  mere  nullity,  and  left  both 
boards  in  session,  with  the  right  to  meet  the 
next  day.  Nor  will  a  proper  construction 
of  the  city  charter,  or  the  provisions  of  the 
law  creating  and  regulating  the  sinking 
fund,  vest  the  mayor  with  such  a  power  as 
to  deprive  the  legislative  councils  of  the 
city  from  complying  with  the  plain  provis- 
ions of  the  statute  authorizing  that  election 
to  be  held  in  the  month  of  October.  Those 
opposing  the  election  were  each  and  all  vio- 
lating a  plain  duty,  as  thev  must  have  known 
that  an  adjournment  until  November,  if  the 
mayor  hacrthe  power  to  make  it,  was  taking 
from  the  representatives  of  the  people  of  the 
city  the  rieht  to  select  those  who  were  to  be 
the  custodians  of  larse  sums  of  money,  and 
confide  it  to  those  who  were  authorized  to 
make  the  selection  only  on  the  contingency 
of  the  members  of  the  city  legislature  fail- 
.  ing  to  do  that  which  the  law  required  them 
to  do,  and  in  regard  to  which  there  could  be 
no  mistake.  The  board  of  councilmen  met 
the  next  day  (the  35th  of  October),  and  six 
of  the  aldermen  with  them,  and,  eighteen 
councilmen  and  six  aldermen  voting  tor  the 
plaintiff,  he  was  elected  commissioner,  there 
being  more  than  two  thirds  of  the  general 
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council  voting  for  him.  This  court  is  now 
asked  to  declare  that  election  invalid  because 
a  majority  of  the  members  of  the  board  of 
aldermen,  with  its  president  in  the  lead, 
had  refused  to  discharge  their  duty,  and 
purposely,  as  their  own  exhibits  filed  show, 
adjourned,  or  attempted  to  adjourn,  to  a  pe- 
riod with  a  view  of  preventing  an  election 
by  the  general  council,  and  in  utter  disre- 
gard of  both  public  and  private  interests. 
They  were,  however,  still  in  session,  with 
six  of  the  members  ready  to  act  with  the 
other  board.  They  did  act,  and,  if  the  ab- 
sconding members  had  remained  they  could 
not  have  prevented  the  election  of  the  plain- 
tiff, as  more  than  two  thirds  of  the  members 
of  the  loint  session  and  of  the  entire  general 
council  voted  for  him.  It  is  insist^  that 
this  body— the  general  council  acting  as  the 
mere  agents  of  the  state  in  the  election  of 
men  to  control  as  members  of  th^  sinking 
fund  vast  sums  of  money— should  be  regarded 
in  the  light  of  legislative  branches  of  the 
government,  with  the  right  of  a  minority  to 
resort  to  parliamentary  rules  in  order  to  vio- 
late a  statute,  and  prevent  an  election  of 
those  who  are  to  control  a  corporation  en- 
tirely distinct  from  the  municipal  govern- 
ment which  gives  to  the  general  council  its 
existence.  It  is  conceded  that  the  council - 
men  and  board  of  aldermen  are  distinct  the 
one  from  the  other,  and  that  in  their  legisla- 
tion for  the  cfty  the  rules  j^overning  legisla- 
tive bodies  must  ordinarily  prevail ;  but 
here  the  general  council  was  made  the  mere 
agent  of  the  state  to  select  some  one  to  act 
for  and  control  the  corporation  known  as  the 
"  Sinking  Fund. "  This  general  council  was 
required  to  hold  an  election  once  in  each 
year,  in  the  month  of  October,  for  that  pur- 
pose, and,  if  thev  had  assembled  in  that 
month,  and  elected,  by  a  fair  majority  vote, 
a  member  of  the  board  without  any  resolu- 
tion to  that  effect,  this  cojirt  would  have 
held  the  election  ffood  as  against  a  mere 
usurper;  and  in  t£is  light  the  defendant 
must  be  regarded,  under  the  facts  admitted 
in  this  case.  It  is  not  denied  that  on  tbe 
25th  of  October,  1889,  the  plaintiff  received 
eighteen  votes  from  one  kKxly,  and  six  from 
the  other,  making  twenty-four  votes  in  all ; 
and  to  hold  that  the  plaintiff  was  not  elected, 
under  the  circumstances,  because  of  the  vio- 
lation of  official  duty  by  the  majority  of  tlie 
board  of  aldermen,  would  be  recognizing  a 
rule  that  no  court  diould  be  willing  to  adopk 
The  judgment  hdom  i$  t^ffirmed. 
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1.  The  general  aosembljr  ma^  appolat 
to  all  offices  eziatliig  and  not  other- 
wise prcrvided  f6r  at  the  time  ot  the 
adoption  of  the  Conetitntion  by  virtue  of 
trtlde  15, 1 1.  authoiizinflr  their  choice  **  In  snob 
manner  as  now  is  or  bereafter  may  be  prescribed 
bylaw,**  and  other  daiues  of  the  oonatitution 
refbrrtiiff  to  offloes  **  the  appointment  to  which 
la  vested  in  the  general  assembly.*' 

8.  A  praetieal  eonetmctioa  of  a  state 
eeastiintion  for  nearly  forty  years  will  be 
conduaiye  of  its  meaning  when  that  would  oth- 
erwise be  doubtfuL 

S.  Aseoeiatiag  with  the  gOTemor»  the 
aaditor,  treasorer,  secretary  of  state 
and  attorney-general  as  a  board  for 
the  purpose  of  electing  prison  dtrectors  is  not 
an  unconstitntional  commingling  of  executlTC 
with  admlnistratlTe  officers  in  violation  of  the 
proTlsion  separating  the  powers  of  government 
into  three  departments^the  legislative,  executl  vci 
and  Judicial,  but  mduding  the  administrative  in 
the  ezeotttlve  department. 

aanel8,180BL) 

APPEAL  by  defendant  from  a  Jud^rment 
of  the  Circuit  Court  for  La  Porte  County 
in  favor  of  relator  in  a  proceeding  seeking  to 
oast  defendant  from  the  ofBce  of  prison  war- 
den.   Affirmed,  * 

The  facts  are  stated  in  the  opinion. 

Meatn,  O.  V.  Menaies  and  John  B. 
Wilson,' for  appellant: 

So  much  of  the  act  as  undertakes  to  create 
a  board  with  appointing  power  and  other  im- 
poitant  executive  functions,  and  at  the  same 
time  empowers  the  legislature  to  fill  this  board, 
is  unconstitutional. 

The  court  will  reject  that  which  ia  uncon- 
Btimtional,  and  enforce  the  remainder. 

8taU  V.  mend,  121  Ind.  621. 

While  the  general  assembly  under  section  1, 
article  15,  of  the  Constitution  may  prescribe  or 
ordain  an  oflQce,  yet  it  has  not  the  power  to 
make  the  appointment  to  the  office  ordained 
by  it.  The  function  of  ordaining  or  declaring 
tbelawand  of  ordaining  by  law  the  mode  of 
filling  an  office  is  essentially  a  difiPerent  thing 
from  directly  appointing  to  the  office. 

BoannnUe  ▼.  State,  4  L.  R.  A.  98,  118  Ind. 
*«;  State  Y.  Denny,  4  L.  R.  A.  79. 118  Ind. 
^\\8taU  T.  Denny,  4  L.  R.  A.  65.  118  Ind. 
^;  Stale  t.  Eyde,  121  Ind.  27;  State  y.  PeeUe, 


Nora— The  above  case,  wblle  not  overruling  the 
lOTmer  Indiana  cases  cited  therein  to  the  etfect 
that  appointment  to  office  is  an  executive  f  uno- 
B0D,d06s  at  least  somewhat  Umit  the  scope  of 
uoee  cases,  and  reduce  the  extent  of  the  con- 
Atet  between  them  and  the  decisions  in  some 
^^^  states,  among  which  are  People  v.  Hender- 
^  (Wye.)  SII.B.A.  781,and  oases  cited  there- 
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1 121  Ind.  495;  StaU  ▼.  O&r^,  122  Ind.  17;  SMe 
V.  Kennon,  7  Ohio  St.  546. 

The  legislature  seems  to  have  been  laboring 
under  the  delusion  that  by  creatine  two  boards 
and  flllins;  the  first  by  legislative  appoint- 
ment, and  vesting  this  first  board  with  tha 
power  to  appoint  the  second  board,  that  they 
had  evaded  a  well  established  rule.  In  other 
words,  the  legislature  could  not  appoint  the 
board  of  prison  directors,  but  it  could  appoint 
the  board  to  appoint  a  board  of  prison  di- 
rectors. 

The  powers  and  duties  given  and  imposed 
make  the  board  a  public  official  one,  and  its 
members  public  officers  by  virtue  of  their  mem* 
bersbip. 

Smith  V.  Moore,  90  Ind.  294;  Mechem,  Pubu 
Off.  ^  1,  4,  8.  11;  High,  Extr.  I^  Renu 
§  625;  United  State^i  v.  Mauriee,  2  Brock.  96; 
Stats  V.  Stanley,  66  N.  C.  69,  8  Am.  Rep.  488; 
State  V.  Kennon,  eupra;  United  Statee  v.  Lock' 
wood,  1  Pinney,  859:  SheU^yY,  Aleom,  86  Miss. 
278,  72  Am.  Dec.  169;  State  v.  Denny,  4  L.  R. 
A.  79,  118  Ind.  892;  StaU  y.  Denny,  4  L.  K 
A.  65, 118  Ind.  449;  EvanetiUe  v.  State,  4  Ll 
R.  A.  98. 118  Ind.  426;  Throop,  Pub.  OIL 
8S8,8.10. 

It  cannot  be  maintained  that  the  l^sla- 
ture  has  not  appointed  the  members  of  this 
new  board,  but  has  simply  added  a  new  du^ 
to  certain  state  officers. 

The  legislature  cannot  vest  the  duties  of  any 
one  of  these  officers  in  a  board  composed  of 
all,  nor  can  they  act  in  their  official  capacity 
as  members  of  such  board. 

Gray  v.  StaU,  72  Ind.  576. 

In  Indiana  the  same  person  may  hold  mora 
than  one  office.  But  such  a  holding' does  nol 
fuse  these  offices  into  one,— does  not  consoli- 
date them. 

In  these  cases  where  there  is  a  slight  indi- 
cation, by  the  terms  of  the  law  or  in  the  cbar- 
acter  of  the  duties  imposed,  of  a  duality  of  of- 
fice, the  courts  hold  that  there  are  two  offices 
and  the  incumbent  acts  in  two  diverse  official 
capacities. 

P^eopU  V.  Bdwarde,  9  CaL  286;  StaU  t. 
Johnson,  55  Mo.  80;  Lathrop  v.  Brittain, 
SOCal.  680;  People  v.  Lo9e,  25  Cal.  520:  United 
StaUsY.  FerreiraMTJ.  S.  18  How.  40,  14  L. 
ed.  42:  StaU  v.  Kennon,  7  Ohio  St  546. 

A  written  constitution  must  be  interpreted 
and  effect  given  to  it  as  a  paramount  law  of 
the  land,  clearlv  obligatory  upon  the  legisla- 
ture, as  upon  the  other  departments  of  gov- 
ernment and  upon  individual  citizens,  accord- 
ing to  its  spirit  and  the  intent  of  its  framers, 
as  indicated  by  its  terms. 

P^opU  V.  Alberteon,  55  N.  Y.  60. 

No  one  can  be  associated  with  the  governor 
in  the  performance  of  executive  duties. 

Gray  v.  StaU,  72  Ind.  578;  Smith  v.  Myert 
109  Ind.  8,  58  Am.  Rep.  875. 

The  functions  allotted  this  board,  and  in 
volved  in  naming  the  board,  are  essentially 
executive. 

StaU  V.  Eyde,  121  Ind.  80;  StaU  v.  Denny, 
4  L.  R.  A.  79,  118  Ind.  882;  StaU  v.  Nolde,  4 
L.  R.  A.  101, 118  Ind.  850;  State  v.  Denny,  4 
L.  R  A.  65,  118  Ind.  449;  EcanavilU  v.  Staf 


See  also  38  L.  R.  A.  373;  39  L.  R.  A.    794;  44  L.  R.  A.  485. 
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4  L.  R  A.  93, 118  Ind.  426;  Pom.  Ck)DSt.  Law, 
§852;  1  Kent.  Ck)m.  810;  Conklin,  Executive 
Powers,  57,  59,  105;  2  Burffess,  Political  Sci- 
ence A  Const.  Law,  257;  FUmrncy  ▼.  Jeffer- 
•anx/iUe,  17  Ind.  174,  79  Am.  Dec  468. 

The  appointing  power  is  not  Inherently  a 
legislative  power.  If  It  Is  given  to  the  legis- 
lature, it  is  exceptional,  and  where  the  £in- 
guage  of  that  grant  is  in  mandatory  and  im- 
perative terms,  as  in  article  15,  section  1,  then 
It  must  be  exercised  by  the  legislature.  A 
ludicial  power  cannot  be  delegated  by  the 
Judiciary;  a  le^slative  power  cannot  be  dele- 
gated by  the  legislature,  and  whenever  the  con- 
stitution uses  language  vesting  a  power  in  a 
department,  in  the  absence  of  an  express  pro- 
vision to  the  contrary,  the  language  must  be 
construed  as  mandatory. 

Cooley,  Const  Lim.  6th  ed.  187  et  seq.; 
State  V.  Noble,  eupra. 

If  it  is  conceded  that  the  le^slature  had  the 
right  to  create  the  office  of  prison  director  and 
did  so  create  it,  but  failed  to  use  legal  and 
proper  means  to  fill  the  office,  then  there  was 
a  vacancy,  in  which  case  it  was  the  dutv  of 
the  governor,  immediately  upon  the  takins: 
effect  of  the  law,  in  the  performance  of  his 
constitutional  duty  of  seeing  that  the  laws  are 
faithfully  executed,  to  fill  the  vacancy. 

BtaU  V.  Qorby,  122  Ind.  28. 

Mr,  W.  A.  Keteham  for  appellee. 

Haekney»  «/.,  delivered  the  opinion  of 
the  court: 

On  the  12th  day  of  March,  1895,  the  gov- 
ernor appointed  and  commissioned  Henry 
A  Barnhart,  Monfort  D.  Yontz,  and  Henry 
A.  Root  members  of  the  board  of  prison  di- 
rectors for  the  prison  North,  of  the  state  of 
Indiana.  After  taking  an  oath  of  office  and 
executing  bonds,  the  gentlemen  named  organ- 
ized as  such  board,  and  on  the  19th  day  of 
March,  1895,  selected  and  appointed  appel- 
lant to  the  position  of  warden  of  said  prison. 
The  api>ellant  qualified,  gave  bond,  and  con- 
tinued in  the  possession  and  discharge  of 
the  duties  of  said  position,  he  having  served 
in  said  position  the  two  years  immediately 
preceding  said  appointment.  By  the  s^ond 
section  oi  the  Act  of  the  General  Assembly 
of  March  7,  1895,  the  governor,  auditor, 
treasurer,  secretary  of  state,  and  attorney- 
general  were  constituted  a  board  for  the  se- 
lection of  prison  directors.  That  board,  on 
the  12th  day  of  March,  1895,  appointed  Enos 
H.  Nebeker,  Robert  8.  Foster,  and  Henry 
Van  Voorst  as  members  of  the  board  of  prison 
directors  for  said  Northern  prison ;  and,  after 
qualifying  and  giving  bonds  and  taking  an 
oath  of  office,  they  organized  as  the  board  of 

£rison  directors,  and  on  the  19th  day  of 
[arch,  1895,  appointed  the  relator,  Charles 
Harley,  as  warden  for  said  prison.  The  rela- 
tor, having  qualified  and  given  bond, demand- 
ed from  the  appellant  the  position,  books, 
and  records  of  such  warden ;  and,  the  appel- 
lant having  refused  said  demand,  the  relator 
brought  this  suit  to  oust  the  appellant  from 
aud  to  establish  himself  in  said  position.  The 
sufficiency  of  appellee's  petition  and  thesuf 
ficieucy  of  appellant's  answer,  to  whicli  the 
lower  court  susta  nftil  the  appellee's  demurrer, 
raise  the  question  f  jr  decision  in  this  court. 
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The  constitutional  validity  of  said  sectioik 
2,  p.  160,  "Acts  1895,  is  challenged  by  the 
appellant.    The  section  is  as  iollows  : 

^Sec.  2.  The  said  board  of  prison  direct- 
ors shall  be  elected  by  the  governor,  auditor, 
treasurer,  secretaiy  of  state  and  attorney- 
general,  who  are  hereby  constituted  a  board 
for  the  purpose.  The  said  state  officers  shall 
meet  on  the  12th  day  of  March,  1895,  at  10 
o'clock  A.  M.  on  said  day,  in  the  office  of 
the  auditor  of  state,  and  proceed  to  select 
and  appoint  the  members  of  the  said  board 
of  prison  directors  for  each  of  said  prisons, 
and  every  four  years  thereafter  on  said  day 
for  the  said  purpose ;  and  in  the  case  of  a 
vacancy  happening  at  any  time  on  either  of 
said  boards  of  prison  directors  intermediate 
between  the  said  quadriennial  elections  it 
shall  be  the  duty  of  the  auditor  of  state  to  con- 
vene said  state  officers  in  his  office,  by  writ- 
ten notice  served  upon  each  of  said  officers 
fixing  a  time  for  such  meeting,  at  which 
meeting  the  said  state  officers  shall  fill  any 
vacancy,  in  accordance  with  the  provisions 
of  this  act.  A  majority  of  the  state  officers, 
when  in  session  for  said  purpose,  shall  con- 
stitute a  quorum,  and  a  majority  of  the 
quorum  shall  have  power  to  make  any  ap- 

§  ointment  upon  the  said  boards  of  prison 
irectors. " 

The  principal  contention  of  appellant's 
learned  counsel  is  that,  under  the  constitu- 
tion (sec.  1,  art.  5),  "the  executive  powers 
of  the  state"  are  "vested  in"  the  "governor;" 
that  appointment  to  office  is  an  executive 
function ;  and  that  the  constitution  does  not, 
expressly  or  by  Implication,  deny  the  exer- 
cise of  this  function  to  the  governor.  If  this 
power  was  so  lodged,  in  violation  of  the 
constitutional  authority  In  the  governor,  it 
is  Insisted,  and  follows  of  necessity,  that  the 
appointment  of  the  directors,  and  in  turn 
their  appointment  of  the  relator,  were  in- 
valid. The  constitutional  provisions  upon 
which  the  issue  rests,  in  addition  to  that 
vesting  the  executive  power  of  the  state  in 
the  governor,  are  as  follows:  "The  powers 
of  the  government  are  divided  Into  three 
separate  departments;  the  legislative,  the 
executive,  including  the  administrative,  and 
the  judicial ;  and  no  person  charged  with 
official  duties  under  one  of  the  departments 
shall  exercise  any  of  the  functions  of  an- 
other, except  as  in  this  constitution  expressly 
provided."  Article  3,  §  1.  "All  officers 
whose  appointments  are  not  otherwise  pro- 
vided for  in  this  constitution  shall  be  chosen 
in  such  manner  as  now  is,  or  hereafter  may 
be,  prescribed  by  law."    Article  15,  §  1. 

In  ascertaining  the  intention  expressed  in 
these  sections,  it  will  be  necessary  to  ex- 
amine other  sections  which  will  be  set  forth 
hereafter.  Our  first  inquiry  is  directed  to 
the  question.  Was  it  intended  by  the  consti- 
tution to  confer  upon  the  governor  all  ap- 
pointing power?  This  inquiry  need  not  be 
extended  to  the  appointment  of  local  ad- 
ministrative officers,  nor  to  judicial  oflicers, 
Dor  to  the  mere  agencies  by  which  various 
departments— legislative,  executive,  and  ju- 
dicial—perform their  separate  duties  and 
functions,  since  that  would  carry  our  inves- 
tigations over  unnecessary  and  undisputed 
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groundB.    One  method  of  answering  the  gen- 
enl  inquiry  is  to  ascertain  if,  by  the  consti- 
tution, it  was  intended  to  give  the  power  of 
appointment  in  any  instance  to  the  legisla- 
tive branch  of  the  government     By  section 
18,  article  5,  it  is  provided  that  **  when,  dm- 
ing  the  recess  of  the  general  assembly,  a 
vacancy  shall  happen  in  any  oflSce,  the  op- 
pointment  to  which  is  vested  in  the  general  as- 
sembly^^  etc.  ;   clearly  implying  that  there 
was  some  office  or  class  of  offices  the  appoint- 
ment to  which  was  vested  in  or  intended 
should  be  made  by  the  general  assembly. 
By  section  80,  article  4,  it  is  provided  that 
'*Do  senator  or  representative  shall,  during 
the  term  for  which  he  may  have  been  elected. 
be  eligible  to  any  office,  the  eleetum  of  which 
it  tested  in  the  general  aeeembly,^     If   the 
word  *^eleetion^  is  employed  synonymously 
with  *^ appointment,^  this  provision  implies 
with  equal  force  the  existence  of  power  in 
the  eeneral  assembly  to  make  appointments 
to  oi!ice.     If  we  couclude  that  the  italicized 
words  in  these  sections  were  put  into  the 
coDStitution   without  purpose  and  without 
meaning,    we  but  engage  in  making  over 
that  sacked  instrument,  and  we  condemn  its 
iTHmers  for  creating  a  mere  medley  of  words. 
This  we  could  not  do  if  we  would,  for  it  is 
the  function  of  the  judiciary  to  interpret, 
to  expose  the  meaning  within  the  woras  of 
the  constitution,   ana  not  to  put  meaning 
into  the  words  of  the  constitution,  nor  to 
eliminate  sentences,  phrases,  or  words,  nor 
to  add  to  the  terms  written.      We  find  in 
the  constitution  no  other  provision  to  which 
the  two  provisions  last  quoted  could  have 
been  directed,  excepting  that  found  in  sec- 
tion 1,  article  15,  supra.     Without  having 
been  directed  to  some  other  provision  sup- 
plying the  offices  to  be  filled  by  the  general 
isaembly,  there  is  but  one  of  two  possible 
contingencies  to  be  accepted,— the  constitu- 
tion is  framed  in  meaningless  and  confused 
language,  or  the  words  of  section  18,  article 
5,  ^the  appointment  to  which  is  vested  in 
the  general  assembly, "  and  probably  the  same 
woras  from  section  SO,  article  4,  had  refer- 
ence to  the  **  officers  whose  appointments  are 
Dot  otherwise  provided  for  in  the  constitu- 
tion," in  section  1,  article  15.     It  is  insisted, 
however,  that  section  1,  article  15.  does  not 
give  the  power  to  the  general  assembly  to 
appoint,  and  that  the  language  of  the  sec- 
tion *in  such  manner  as  now  is,   or  here- 
after may  be,  prescribed  by  law,"  simply 
confers  the  power  upon  the  legislature  to  pro- 
^de  the  manner  of  appointment,  and  not  to 
make  the  appointment.    The  consistency  of 
the  appellant's  position  requires  the  conclu- 
rion  that  all  powet  to  appoint  to  office  is  in 
the  governor ;  that  the  legislature  possesses 
only  the  power  to  provide  the  manner  of  ap- 
pointment ;  and  that  such  manner  is  limited 
to  a  provision  that  the  governor  shall  make 
it.   It  would  seem  to  have  been  a  remarkable 
conception  of  a  constitutional  convention  to 
l^ve  written  it  down  that  the  legislature 
shall  prescribe  by  whom  appointments  shall 
be  made,  but  it  shall  be  prescribed  that  the 
pTernor  shal  1  make  them.    This  conception , 
"written  in  the  constitution,  would  be  no 
i&ore  absurd  than  to  have  written  it  in  part, 
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and  left  it  in  part  to  what  the  appellant 
insists  is  a  necessary  implication.  This  re- 
markable theory  does  not  relieve  us  of  the 
embarrassment  of  finding  repeatedly  the  ex- 
pressions of  the  convention,  in  the  constitu- 
tion, that  there  are  "offices  the  appointment 
to  which  is  vested  in  the  general  assembly.  ** 
Such  a  theory  would  strike  these  words  from 
the  constitution,  or  would  render  them  barren 
and  meaningless.  We  need  not  ascertain  and 
define  the  limits  and  extent  of  the  appoint- 
ing power  of  the  governor,  nor  is  it  neces- 
sary that  we  should  take  issue  with  the  cases 
holding  that  the  appointing  power  is  natu- 
rally and  properly  an  executive  function.  If 
the  constitution  has  conferred  upon  the  legis- 
lative department  of  the  government  func- 
tions which  naturally  and  more  properly  be- 
long to  another,  it  Is  not  for  us  to  say  that 
the  people  could  not  have  done  so,  nor  that 
the  unwisdom  of  doing  so  will  permit  us  to 
assign  to  the  proper  departments  their  proper 
functions,  and  thereby  do  correctly  for  the 
people  that  which  the  framers  of  the  consti- 
tution did  erroneously. 

It  is  insisted  that  the  former  decisions  of 
this  court  deny  the  power,  under  the  consti- 
tution, of  the  general  assembly  to  appoint  to 
office  and  declare  the  power  to  appoint  as  ex- 
isting in  the  governor.  EransmtU  v.  State, 
118  Ind.  426,  4  L.  R.  A.  98;  8taU  v.  Hyde, 
121  Ind.  20 ;  SMe  v.  Denny,  118  Ind.  882,  4  L. 
R.  A.  70 ;  8taU  v.  Denny,  118  Ind.  449,  4  L. 
R.  A.  65;  State  v.  PeeUe,  121  Ind.  495;  State 
V.  Ocrby,  122  Ind.  17.  It  is  true  that  with 
sharp  oonfiict  of  opinion  these  cases  hold  to 
the  proposition  that  the  power  to  appoint  is 
an  executive  function.  With  this  conclu- 
sion, as  we  have  said,  we  have  no  present  duty 
to  agree  ot  to  disagree,  further  than  to  main- 
tain that,  if  this  conclusion  is  true,  it  could 
not  prevent  the  people  from  making  such 
distribution  of  that  power  as  to  them  seemed 
wise  or  desirable.  If  this  position  is  at  vari- 
ance with  the  holding  of  those  cases,  be  it 
so.  But  further,  as  to  those  cases,  it  was 
said  in  State  v.  Ocrby,  supra,  that  the  Hyde 
Case  and  Peelle  Case  were  decided  upon  the 
question  of  the  power  to  appoint  officers  made 
by  the  constitution  elective  by  the  people. 
This  theory  of  those  two  cases  was,  as  we 
think,  correctly  announced  by  the  members 
of  the  court  joining  in  the  majority  opinions 
in  those  cases.  The  confiict  was  not  properly 
one  between  the  executive  and  the  legislative 
departments  over  the  right  to  make  the  ap- 
pointments, as  it  is  here  contended  to  be.  In 
the  three  cases  in  118  Ind.  the  primary  ques- 
tion was  one  of  local  self-government,  and 
incidentally  the  question  of  the  power  of  the 
(general  assembly,  under  section  1,  article 
15,  to  appoint  certain  boards  of  city  control. 
In  considering  the  latter  question  the  reason- 
ing of  the  judges  leads  them  to  a  construc- 
tion of  section  1,  article  15,  of  the  Constitu- 
tion, of  which  we  will  take  notice  hereafter. 
The  case  of  State  v.  Oorby,  supra,  involved 
the  right  of  the  legislature  to  appoint  to  an 
office  held  to  be  elective  by  the  people.  If 
the  office  there  in  question  was  an  elective 
office,  and  had  not  been  filled  by  election, 
as  contemplated,  the  power  of  the  governor 
to  appoint,  not  originally,  as  under  section 
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1,  article  16,  but  to  fill  a  vacancr,  as  under 
•ection  18,  article  6,  of  the  Constitution,  was 
the  real  issue.  The  same  may  be  said  as  to  the 
other  cases  inyoWing  elective  offices.  With- 
out suggesting  as  to  whether  the  construction 
placed  upon  section  1,  article  16,  by  those 
cases,  was  obiUr  dictum,  we  pass  to  the  con- 
sideration of  the  effect  of  the  construction  of 
that  section,  there  made,  upon  the  present 
case.  The  first  of  the  cases,  and  that  most 
clearly  stating  the  views  of  the  majority  of 
the  court  (State  v.  Denny,  iupra),  after  Quot- 
ing section  1,  article  16,  proceeds:  ''This 
provision  is  evidently  to  be  construed  in  the 
light  of  the  laws  in  force  at  the  time  of  its 
adoption.  We  think  it  would  be  impossible 
to  ascertain  its  meaning  in  any  other  way. 
Other  sections  of  the  constitution  make  pro- 
vision for  appointments  by  the  governor  and 
for  certain  appointments  by  the  general  as- 
sembly, but  there  was  still  a  large  number 
of  offices  created  by  law  for  whose  appoint- 
ment no  provision  had  been  made.  In  view 
of  this  fact,  section  1,  article  16,  was  in- 
serted, providing  that  such  oilicers  should 
be  appointed  in  such  maoner  as  then  was  or 
should  thereafter  be  prescribed  by  law.  It 
is  disclosed  by  an  examination  of  the  laws 
then  in  force  that  the  manner  of  appointing  or 
electing  state  librarian,  state  printer,  warden 
of  the  state  prison  at  Jeffersonville,  commis- 
sioners of  the  insane  asylum,  and,  perhaps, 
some  other  officers  for  whose  appointment  no 
provision  is  made  in  the  constitution,  were 
elected  or  appointed  by  loint  ballot  of  the 
two  houses  of  the  general  assembly.  This, 
at  the  time  of  the  adoption  of  the  constitu- 
tion, was  the  manner  prescribed  by  law  for 
their  appointment.  This  section  provides 
that  they  shall  continue  to  be  so  appointed 
unle^  a  different  mode  is  prescribed  by  law.  ^ 
The  deduction  from  this  argument  is  that, 
as  to  all  of  those  offices  existing  and  not  pro- 
vided for  at  the  time  of  the  adoption  of  the 
constitution,  the  general  assembly  may  ap- 
point. At  a  very  early  period,  and  extend- 
ing through  Rev.  Stat.  1881  (page  612)  and 
Bev.  Stat.  1888  (page  672),  the  official  man- 
agement of  the  state's  prison  was  by  and 
through  a  superintendent,  whose  duties  were 
assumed,  not  by  appointment  as  to  a  political 
trust,  but  by  contract  in  the  nature  of  a  lease, 
under  which  he  supplied  the  needs,  pre- 
scribed and  enforced  the  discipline,  received 
the  labor  of  the  prisoners,  and  made  and  pre- 
served for  the  state  records  of  the  transactions 
of  the  prison.  In  1848  (Rev.  Stat.  1848,  p. 
100),  under  the  Constitution  of  1816  (sec.  8, 
art.  4),  providing  that  all  offices  which  might 
be  created  by  the  general  assembly  should 
"be  filled  in  such  manner  as  may  be  directed 
by  law,  ^  the  general  assemblv  named  the  of- 
fices to  be  filled  by  the  vote  of  the  two  houses 
of  the  general  assembly,  and  among  them  was 
that  of  prison  superintendent,  whose  term  of 
office  was  prescribed  at  five  years.  It  may 
be  observed  that  practically  the  same  lan- 

fuage  as  that  employed  in  article  16,  section 
,  of  the  present  Constitution  was.  under  the 
former  constitution,  construed  by  the  general 
assembly,  without  question  from  the  people, 
to  mean  that  the  eeneral  assembly  might  ap- 
point, and  not  that  it  should  be  prescribed 
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bv  the  general  assembly  that  the  governor 
should  appoint  Later,  and  in  1846  (Local 
Laws,  p.  86),  the  office  of  warden  was  cre- 
ated, and  it  was  expressly  provided  that  hii 
appointment  should  be  by  the  general  as- 
sembly. Here  we  have  a  like  construction 
of  the  appointing  power  as  conferred  by  the 
Constitution  of  1816.  We  find  in  these  enact- 
ments the  rule  for  the  official  control  of  state's 
prisons  existing  at  the  adoption  of  the  pres- 
ent constitution,  and,  upon  the  reasonini?  oi 
the  case  from  which  we  last  quoted,  the  rale 
adopted  by  the  constitution ;  namely,  through 
appointments  by  the  general  assembly.  But 
it  may  be  said  that  the  Northern  prison  was 
not  in  operation  before  the  adoption  of  the 
present  constitution,  and  that  its  official  con- 
trol could  not  have  been  then  provided  by 
law.  This  is  true,  but  the  rule  of  control 
and  the  source  of  power  to  control  were  in 
existence,  and,  upon  the  reasoning  of  that 
case,  belonged  to  the  general  assembly.  It 
would  not  be  a  reasonable  presumption  that 
the  framers  of  the  constitution  intended  to 
separate  the  power  of  prison  control  so  as  to 
confer  it  upon  the  general  assembly  as  to  one 
prison  and  upon  the  governor  as  to  another 
prison.  The  state's  provision  for  the  impris- 
onment of  offenders  was  an  institution  of  the 
state,  and  the  two  prisons  are  but  branches 
of  that  institution,  and  are  not  different  be- 
cause located,  for  convenience,  in  remote 
parts  of  the  state  than  if  the  last  had  been 
but  an  addition  to  the  first.  The  control  of 
the  state's  prison  was  a  governmental  func- 
tion, which,  by  the  rule  of  the  case  under 
consideration,  was  intrusted  to  the  general 
assembly. 

If  we  should  err  in  the  position  that  the 
rule  for  control  of  the  prison  North  was  in 
force  when  the  constitution  was  adopted,  and 
that  instead  it  was  by  and  through  an  inde- 
pendent office  thereafter  created,  there  is  still 
another  view  of  the  question  to  be  taken  from 
the  standpoint  of  the  practical  construction 
of  the  constitution.  We  do  not  sympathize 
with  the  eloquent  and  able  appeal  of  the  ap- 
pellant's counsel  against  the  doctrine  of  prac- 
tical construction  as  the  resort  of  powards  and 
a  makeshift  for  avoiding  the  intention  of  the 
framers  of  the  constitution.  Upon  the  doc- 
trine of  practical  construction  and  its  legiti- 
mate scope,  we  will  quote  the  following  from 
the  opinion  in  Hovey  v.  BUey,  119  Ind.  886, 
in  which  a  majority  of  the  court  then  sitting 
concurred :  **  Our  own  and  other  courts  have, 
time  and  time  again,  adjudged  that  practi- 
cal exposition  is  of  controlling  influence 
whenever  there  is  need  of  interpretation. 
The  language  employed  by  the  courts  is 
strong,  and  the  current  <of  opinion  is  un- 
broken.* In  speaking  of  the  effect  of  a  prac- 
tical exposition,  it  was  said  by  an  able  court 
that  'it  has  always  been  regarded  by  the 
courts  as  equivalent  to  positive  law. '  Bruce 
V.  Sclmyler,  9  111.  221,  46  Am.  Dec.  447.  In 
adhering  to  long-continued  exposition,  an- 
other court  said :  'We  cannot  shake  a  prin- 
ciple which,  in  practice,  has  so  long  and  so 
extensively  prevailed.'  Bogers  r,  Goodwin^ 
2  Mass.  476.  But  it  is  unnecessary  to  quote 
the  expressions  of  the  courts,  for  harmony 
reigns  throughout  the  whole  scope  of  judi- 
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dal  opinion  upon  the  tubject."  The  present 
case  preeenta,  as  strongly  as  any  In  the  state's 
history,  a  practical  constructiou  of  our  pres- 
ent constitution  upon  the  question  in  review. 
Beicinning  with  the  session  of  1855,  when 
the  Drst  board  of  prison  directors  was  created, 
and  at  the  first  session  of  the  general  assem- 
bly after  the  adoption  of  the  constitution, 
when  existing  prison  leases  permitted,  we 
find  the  general  assembly  assumini;  the  ap- 
pointing power  as  to  officers  of  state's  prison 
control.  We  find  that  in  1859  (the  Consti- 
tution not  yet  ten  years  in  force)  the  general 
asflembly  assumes  and  exercises  the  power  of 
appointment  of  the  state's  prison  directors 
for  the  Northern  prison.  We  find  that  from 
session  to  session,  from  those  periods  to  the 
session  of  1898,  this  power  was  assumed  and 
exercised  by  the  general  assembly  without 
exception,  doubt,  or  question  of  authority. 
The  exercise  by  the  general  assembly,  for 
nearly  forty  years,  of  this  power,  without 
question  from  the  people,  and  covering  pe- 
riods of  the  bitterest  political  history  in  the 
annals  of  our  state  and  nation,  is  not  the  only 
fact  giving  strength  to  the  construction  fav- 
oring the  existence  of  that  power.  In  the 
early  periods  of  that  assumed  authority  there 
were  m  the  general  assembly,  as  members 
thereof,  David  Kilgore.  Walter  March,  Wal- 
ter £.  Beach,  Thomas  D.  Walpole,  Henry  O. 
Todd,  Amzi  L.  Wheeler,  Ezekiel  D.  Losan, 
Rodolphus  Schoonover,  John  L.  8pann,  Sam- 
uel J.  Anthony,  Jefferson  Helm,  John  Math- 
es,  Spencer  Wiley,  William  F.  Sherrod, 
George  W.  Moore,  Hugh  Miller,  Isaac  Ein- 
1^,  Allen  Hamilton,  and  possibly  others 
who  had  also  been  members  of  the  constitu- 
tional convention.  Not  only  this  fact,  but 
the  further  fact  that  during  the  period  of 
this  long  acquiescence  in  the  construction 
of  the  constitution  favoring  the  existence  of 
the  power  of  appointment  in  the  general  as- 
sembly sat,  as  irovemors  of  the  state,  men 
f&milfar  with  the  constitution,  its  origin, 
and  its  intended  reforms, — lawyers  whose 
ability  and  fame  are  the  just  pride  of  our 
state,  and  including  in  the  long  list  the  names 
of  Wright,  Willard,  Hammond,  Lane,  Mor- 
ton, Baker,  Hendricks,  Porter,  Gray,  and 
Hovey.  It  it  significant  also  that  Gov. 
Hovey,  in  his  numerous  contests  over  the 
question  of  the  proper  lodgment  of  the  ap- 
pointini;  power,  did  not  Question  the  power 
of  the  legislature  to  appoint  to  the  office  of 
prison  director,  though  such  appointments 
▼ere  twice  oiade  during  his  service  as  gov- 
enor.  If  we  felt  that  the  question  as  to  the 
power  of  the  legislature  to  make  the  appoint- 
ment of  prison  officers,  construing  the  oon- 
ititution  upon  its  letter  and  spirit,  were 
doubtful,  we  should  feel  it  our  duty  to  sub- 
mit to  this  practical  exposition.  But  we  do 
not  renrd  it  as  doubtful,  and  are  constrained 
to  differ  with  the  construction  of  section  1, 
Article  15,  as  held,  or  as  the  reasons  given 
in  the  cases  relied  upon  by  the  appellant 
|mply,  so  far  as  they  may  be  deemed  author- 
ity against  the  right  of  the  legislature  to 
$ooee  officers  for  the  control  of  the  prison 
North. 

The  principal  decision  upon  which  those 
csies  rest,  in  so  far  as  they  discuss  section 
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1,  article  15,  is  that  in  8tais  ▼.  Krnnan,  7 
Ohio  St.  546.  The  provision  of  the  consti- 
tution of  Ohio  considered  in  that  case,  and 
corresponding  to  that  of  this  state,  is  as  fol- 
lows: **The  election  and  apnointment  of 
all  officers,  and  the  filling  of  all  vacancies, 
not  otherwise  provided  by  this  constitution, 
or  the  Constitution  of  the  United  States, 
shall  be  made  in  such  manner  as  may  be  di- 
rected by  law ;  but  no  appointino  power  »kaU 
be  epxrcUed  by  the  general  tueembly,  except  as 
prescribed  in  this  constitution  and  in  the 
election  of  United  States  senators. "  It  was 
there  held  that  under  this  provision  the  gen- 
eral assembly  had  no  power  of  appointment 
to  a  certain  office  reated  after  the  adopt ior 
of  the  constitution.  This  conclusion  is  not 
remarkable,  when  we  recall  the  words  of 
the  constitution,  above  italicized,  denying 
the  right  of  the  general  assembly  to  appoint, 
and  when  we  observe  that  the  power  to  pre- 
scribe is  j^iven  with  that  expressed  limitation 
upon  it.  In  this  view  of  the  cose  it  renders 
very  little  support  to  the  construction  of  our 
const i  tuti  on  urged  by  appel  1  ant.  Under  this 
provision,  however,  it  has  been  recognized 
in  at  least  two  instances,  by  the  same  court, 
that  the  general  assembly  is  empowered  to 
designate  the  person,  IxKly,  or  functionary 
to  make  such  appointments.  State  v.  Cofh 
inffton.  20  Ohio  St.  109;  8taU  v.  Smith,  44 
Ohio  St.  848. 

We  have  demonstrated  very  clearly,  we 
believe,  that  the  appointment  to  the  office  of 
prison  director  is  not,  by  our  constitution, 
intrusted  to  the  governor  alone.  Conced- 
ing, then,  for  the  sake  of  the  inquiry,  that 
the  legislature's  power  was  to  prescribe  the 
nuinner  of  appointment,  and  not  to  make  the 
appointment,  has  it  violated  this  privilege 
by  naming  the  persons  or  functionaries  to 
make  the  appointment?  Having  under  con- 
sideration an  appointive  office,  we  do  not 
consider  to  what  extent  the  word  ''manner,'^ 
as  employed  in  section  1,  article  15,  may  in- 
clude a  choice  by  the  general  assembly  as  to> 
whether  a  given  office  may  be  filled  by  an 
election,  and  we  confine  our  consideration  of 
the  word  in  its  relation  alone  to  appointive 
offices. 

From  the  appellant's  contention  his  deflni» 
tion  of  **  manner''  is  necessarily  a  direction 
to  the  governor  to  appoint.  We  have  sug- 
crested  already  the  fallacy  of  this  position. 
Kor  do  we  believe  that  ''manner"  was  in- 
tended to  permit  simply  the  direction  of  the 
particular  mental  operation  in  arriving  at  a 
choice,  nor  the  qualifications  of  the  person 
to  be  chosen,  nor  character  of  commission, 
nor  the  duration  of  the  term,  nor  the  duties 
of  the  person  or  position,  nor  the  time  nor 
the  place  of  appointing.  All  of  these,  save 
the  first,  are  purely  legislative  functions, 
and  the  first  is  necessarily  with  the  person 
chosen,  and  its  direction  is  not  essential  to 
the  performance  of  the  privilege,  and  is  not 
susceptible  of  legislative,  executive,  or  ju- 
dicial direction.  ^^Manner**  according  to 
the  appellant's  theory,  means  the  person  or 
functionary  to  make  the  appointment.  This 
is  so  by  the  case  of  State  v.  Denny,  tupra, 
where  it  was  said  that  the  manner  of  ap- 
pointment of  librarian,  etc,  before  the  con- 
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stittition,  was  by  the  legislature,  and  that 
the  same  manner  of  appointment  as  to  such 
offices  is  proper,  since  the  constitution.  Such 
is  the  effect,  also,  of  the  holding  in  State  v. 
Hyde,  129  Ind.  296.  18  L.  R.  A.  79.  In  this 
we  agree;  not,  of  course,  goinff  to  the  ex- 
tent of  conceding  that  it  means  tnat,  as  to  the 
office  in  question,  the  governor  shall  be  that 
functionary.  In  the  case  of  State  ▼.  Hyde^ 
just  cited,  the  controversy  was  as  to  the 
power  of  the  governor  to  appoint  to  the  office 
of  state  superintendent  of  oil  inspection,  as 
afirainst  the  power  of  the  state  geologist  to 
make  such  appointment,  as  given  by  me  Act 
of  1891 ;  and  it  involved  a  construction  of 
section  1,  article  15,  eupra.  The  judges, 
includinfi;  Judges  Coffey  and  Olds,  who  had 
concurred  in  the  majority  opinion  in  118 
Ind.  and  121  Ind.  and  cases  eupra.  Judge 
Elliott,  who  dissented  in  those  cases,  and 
Judges  McBride  and  Miller,  filling  vacancies 
occasioned  by  the  deaths  of  Judges  Mitchell 
and  Berkshire,  after  those  cases  were  decided, 
all  concurred  in  the  following  reasoning  and 
conclusions  by  Mr,  Chief  Justice  Coffey: 
"In  this  case,  however,  we  are  met  squarely 
with  the  question  as  to  whether  the  general 
assembly  possesses  the  power  to  confer  on 
the  state  geologist  the  legal  ri^ht  to  appoint 
to  the  office  involved  in  this  suit.  If  it  pos- 
sesses such  power,  the  judgment  of  the  cir- 
cuit court  must  be  affirmed ;  otherwise  it 
must  be  reversed.  The  solution  of  the  ques- 
tion presented  for  decision  depends  upon  the 
nature  of  the  office  and  the  construction  to  be 
placed  upon  the  provision  of  our  state  consti- 
tution. The  office  is  not  an  administrative 
state  office,  whose  incumbent  is  charged  with 
the  administration  of  a  separate  department 
of  the  state  government.  The  duties  to  be 
I)erformed  are  such  as  pertain  purely  to  the 
police.  It  is  an  office,  therefore,  which  may 
be  filled  by  appointment ;  and,  as  the  appoint- 
ment of  the  incumbent  is  not  provided  for  in 
the  constitution,  the  case  falls  clearly  with- 
in the  provisions  of  section  1,  article  15. 
That  section  applies  to  such  officers  only  as 
may  be  appointed,  and  for  whose  appoint- 
ment no  provision  is  made  in  the  constitu- 
tion. As  the  incumbent  of  the  office  in  ques- 
tion may  be  appointed,  and  as  no  provision 
is  made  in  the  constitution  for  his  appoint- 
ment, the  general  assembly  has  the  power  to 
provide  by  law  for  the  manner  of  his  selec- 
tion. It  has  the  power  to  provide  that  such 
office  shall  be  filled  by  popular  election,  or 
that  it  shall  be  filled  by  appointment.  While 
the  appointment  to  office  is  generally  the  ex- 
ercise of  an  executive  or  administrative  func- 
tion, we  do  not  think  it  must,  of  necessity, 
be  made  by  the  chief  executive ;  for  by  the 
terms  of  section  1,  article  8,  of  the  Constitu- 
tion, the  executive  department  of  the  state 
includes  the  administrative.  Of  course,  it 
was  not  the  intention  that  any  administrative 
state  officer  should  perform  any  duty  prop- 
erly and  necessarily  belonging  to  the  gov- 
ernor of  the  state ;  but  it  was,  we  think,  the 
intention  that  such  officers  should  have  the 
power  to  perform  such  duties  as  should  be 
required  of  them  by  law  in  the  administra- 
tion of  the  state  government,  where  such  re- 
quirement in  no  wise  confiicted  with  the  pow- 
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ers  delegated  to  the  governor  alone.  The 
appointment  to  office  being  generally  the  ex- 
ercise of  an  executive  or  admin istrative  func- 
tion, the  power  must  be  conferred  upon  some 
executive  or  administrative  officer;  bat  the 
state  geologist  is  an  administrative  state  of- 
ficer, elected  by  the  people.  .  .  .  The 
office  involved  in  this  controversy  does  not 
belong  to  the  class  which  must,  of  necessity, 
be  filled  by  the  governor,  but  it  is  an  office 
created  by  statute,  largely  under  the  control 
of  the  legislature  which  created  it,  and  falls 
within  t-he  constitutional  provision  which 
confers  upon  the  general  assembly  the  power 
to  prescribe  the  mode  or  manner  of  selecting 
its  incumbent. " 

To  name  the  functionaries,  therefore,  was 
the  privilege  of  the  general  assembly ;  and 
it  only  remains  to  inquire  if,  in  doing  so  in 
this  instance,  the  commingling  of  the  execu 
tive  with  the  lidministrative  officers  in  the 
performance  of  the  duty  to  appoint  has  vi- 
olated any  provision  of  the  constitution. 
Counsel  ur^e  that  the  power  conferred  cod 
stitutes  an  independent  office,  a  board  of  ap 
pointment,  and  is  not  an  addition  of  duties 
to  offices  already  imposed :  that  **no  one  can 
be  associated  with  the  governor  in  the  per- 
formance of  executive  duties,"  quoting  from 
Oray  v.  State,  72  Ind.  578.  We  do  not  ques- 
tion the  correctness  of  that  holding,  but,  as 
we  have  already  shown,  the  duty  in  ques- 
tion, while  possibly  in  the  nature  of  an  ex- 
ecutive duty,  cannot,  under  our  constitution, 
be  classed  as  executive  duty,  since,  by  that 
instrument,  the  duty  was  intrusted  to  the  leg- 
islative department  for  performance  by  it, 
or,  for  the  purposes  of  this  question,  in  the 
manner  which  it  might  prescribe.  The  con- 
tention that  the  association  with  the  gover- 
nor of  administrative  state  officers,  in  the 
duty  charged  by  the  law  in  review,  infringes 
his  prerogative,  as  the  executive  head  of  the 
state,  rests  upon  the  proposition  that  the 
power  of  appointment  in  this  instance  is  an 
executive  function.  We  should  not  incline 
to  the  view  that,  if  an  executive  function, 
the  duties  and  responsibilities  attending  the 
exercise  of  that  function  could  be  shared 
by  administrative  officers.  But,  as  we  have 
shown,  that  is  not  the  case  before  us.  Nor 
do  we  find  it  necessary  to  our  conclusion  that 
while,  by  constitutional  permit,  the  appoint- 
ment may  be  made  directly  by  the  general  as- 
sembly, it  must  be  done  so ;  for,  by  the  plain 
language  of  the  constitution,  the  manner  is 
a  matter  of  choice  by  the  general  assembly. 
This  choice  is  not  embarrassed  by  limita- 
tions or  conditions,  and,  to  render  it  invalid, 
it  must  be  so  exercised  as  to  confer  it  upon 
some  one  or  number,  incapable  of  its  per- 
formance. There  is  no  expressed  inhibition 
of  our  constitution  to  the  discbarge  of  this 
duty  by  executive  or  administrative  officers, 
or  by  both  classes  of  officers.  It  is  the  consti  - 
tutional  theory  of  our  form  of  government,  aa 
evidenced  by  the  asseciation  of  the  executive 
and  the  administrative  in  one  department  of 
the  government  (section  1,  article  8)  ;  by  cast- 
ing the  duty  upon  the  governor  of  seeing  that 
the  laws  are  enforced,  by  administrative  offi- 
cers, of  course  (section  15,  article  5)  ;  and  by 
the  provision  that**  the  goyemor  shall  transact 
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all  neoeBsary  basineflB  with  the  ofEloen  of  the 
government''  (section  15,  article  6) — ^that  the 
relation  of  the  executive  and  the  administra- 
tiye  anbdiTiaiona  are  not  to  be  so  separated 
as  to  deny  to  the  former  all  participancy  in 
the  affairs  of  the  latter.  Not  only  is  uiere 
DO  expressed  inhibition  aeainst  the  associa- 
tion of  the  icovernor  with  a^inistrative  state 
officers  in  the  discharge  of  any  duty  not  in- 
folving  powers  and  privileflres  delegated  by 
the  constitution  to  either  alone,  or  to  some 
other  department  of  the  goyemment ;  but,  in 
our  opinion,  such  association  is  proper,  and 
within  the  spirit  of  the  provisions  of  the  con- 
gtitution  just  referred  to.  Section  1,  article 
^  does  not  deny  the  idea  of  such  association. 
It  diyides  the  powers  of  government  into  the 
legislative  department,  the  executive  depart- 
ment (''including  the  administrative**) ,  and 
the  judicial  department ;  and  it  is  enjoined 
that  "no  person  charged  with  official  duties 
under  one  of  these  departments  shall  exercise 
any  of  the  functions  of  another."  It  will  be 
observed  that  it  is  not  forbidden  that  those 
assigned  to  one  department  shall  exercise  any 
of  the  functions  of  another  within  such  de- 
partment. While  not  agreeing  that  any  mat- 
ter intrusted  b^  the  constitution  directly  to 
either  subdivision  of  the  executive  depart- 
ment may  be  exercised  by  the  other,  we  think 
it  entirely  certain  that  the  inhibition  of  the 
flection  of  the  constitution  last  referred  to 
does  not  deny  the  exercise  Jointly  by  the 
members  of  both  subdivisions  of  any  func- 
tion not  so  delegated  to  either  alone,  and 
consistent  with  the  theory  that  the  duty  in- 
volves a  function  of  government  falling  with- 
in that  department.  Under  the  old  constitu- 
tion, the  legislature  gave  to  tiie  governor 
the  duty  of  selecting  a  visitor  to  the  state's 
prison.  It  is  true  that  the  visitor  was  not  an 
officer,  having  a  voice  in  the  control  of  the 
prison,  but  he  was  given  access  to  the  prison, 
and  an  observation  of  its  management,  with 
a  view  to  advisinc  the  executive  of  misman- 
agement, and  enabling  him  to  "see  that  the 
laws  were  faithfully  enforced. "  The  only  of- 
ficial existing,  at  the  adoption  of  the  present 
constitution,  having  a  voice  in  the  control, 
and  whose  position  was  bv  political  choice, 
was  a  warden,  who  was  chosen  by  the  legis- 
lature ;  and,  at  the  same  time,  the  institution 
was,  necessarily,  as  it  is  now,  one  of  the  ad- 
ministrativje  agencies  of  the  state,  falling 
under  the  executive  department  of  the  gov- 
ernment. Its  management  was  not  through 
purely  executive  agenciea,  nor  were  they  leg- 
islative, and  they  were  in  no  sense  Judicial. 
They  were  of  the  administrative  agencies  of 
the  state,  subject  to  executive  authority  only 
•0  far  as  executive  dutiea  required  the  laws 
to  be  enforced  by  the  governor.  Nothing 
exists  in  the  present  constitution  to  change 
this  onity  of  interest  in  the  institution,  or  to 
take  it  from  the  list  of  administrative  agen- 
cies of  the  state. 

This  union  of  interest  in  like  agencies, 
where  the  power  of  control  is  not  directed 
by  the  constitution,  has  for  many  years  and 
in  many  instances  been  the  authority  for  as- 
lociating  the  governor  with  administraitiye 
officers  in  the  performance  of  governmental 
duties,  and  some  of  them  are  as  follows: 
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Commissioners  of  public  printing:  Got- 
emor,  secretary,  and  auditor  of  state.  Rev. 
Stat.  1894,  g  7594.  Appointment  of  mon- 
ument conunissioners  (Acts  1887,  p.  80)  : 
Governor,  secretary,  auditor,  and  treasurer. 
Regents  of  monument :  Same  officers.  Acta 
1895,  p.  185.  State  board  of  education: 
Governor  and  various  educational  officers. 
Rev.  Stat.  1894,  $  5849  (Rev.  Stat.  1881, 
g  4420).  State  board  of  health :  Governor, 
secretary,  and  auditor  constitute  a  board 
of  appointment.  Rev.  Stat.  1894,  g  6711. 
Trustees  of  Purdue  University :  Gk)vemor, 
agricultural  and  horticultural  boards.  Rev. 
Stat.  1894,  S  0176.  State  board  of  tax  com- 
missipners:  Governor,  secretary,  auditor, 
and  two  citizens.  Rev.  Stat.  1894,  §  8585. 
Board  of  election  commissioners :  Gk)vemor 
and  two  electors.  Rev.  Stat.  1894,  %  6218. 
State  board  of  charities :  Governor  and  six 
citizens.  Rev.  Stat.  1894,  g  8198.  Execu- 
tive council  for  purchase  of  supplies  and  re- 
pairs of  state  house:  Governor,  secretary, 
and  treasurer.  Rev.  Stat  1894,  gg  77^, 
7789.  State  bank  examiner,  appointed  by 
auditor,  with  approval  of  governor.  Rev. 
Stat.  1894,  g  2988.  Schoolbook  commission- 
ers: €k)vernor  and  others,  the  members  of 
state  board  of  education.  Rev.  Stat.  1894, 
g  5858.  University  visiting  board:  Gov- 
emor  and  other  officials.  Rev.  Stat.  1894, 
g  6076  (Rev.  Stat.  1881,  g  4577).  Canvass  of 
election  returns :  Secretary,  with  governor. 
Rev.  Stat.  1894,  «  6282  (Rev.  Stat.  1881, 
g  4727) .  Board  to  examine  treasury :  Gov- 
ernor, secretary,  and  auditor.  Rev.  Stat. 
1894,  g7670  (Rev.  Stat.  1881,  g  5648).  Board 
of  audit  for  female  reformatory:  Govern- 
or, auditor,  and  secretary.  Rev.  Stat.  1894, 
g  8256  (Rev.  Stat  1881,  g  6168).  This  rule 
of  associating  the  executive  with  administra- 
tive officers  in  the  performance  of  supervisory 
administrative  duties  has  obtained  aa  to 
the  president  of  the  United  States,  and  in 
the  states  of  Alabama,  Arkansas,  Califor- 
nia, Colorado,  Connecticut,  Dakota,  Flor- 
ida, Illinois,  Kansas,  Louisiana,  Maine, 
Maryland,  Massachusetts,  Michigan,  Minne- 
sota, Missouri,  Mississippi,  Nebraaka,  New 
Hampshire,  New  Jersey,  Nevada,  New  York, 
North  Carolina,  Oregon,  Ohio,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Tennessee, 
Texas,  Vermont,  Virginia,  West  Virginia, 
Washington,  and  Wisconsin.  In  the  states 
named,  the  governor  is  a  member  of  from  one 
to  twelve  boards  of  the  character  of  those  of 
which  the  governor  of  this  state  is  a  member, 
as  above  shown.  In  the  case  of  Gray  v.  State, 
supra,  the  question  involved  was  upon  a  stat- 
ute, enacted  in  1872,  making  the  governor, 
attorney -general,  secretary  of  state,  and  treas- 
urer of  state  Jointly  the  agents  of  the  state  to 
scrutinize  and  pass  upon  the  genuineness  of 
certain  bonds  of  the  state,  and  to  borrow 
money  and  pay  off  such  bonds.  It  was  held 
that  the  duty  of  these  officers  was  not  execu- 
tive ;  and  it  was  said :  **  The  governor  and 
other  officers  named  in  the  act  may  well  be  re- 
garded as  constituting  a  board,  organized  by 
the  legislature,  foF  uie  perfonnance  of  cer- 
tain duties ;  and  a  mandate  will  lie  against 
them  to  enforce  the  perfonnance  of  the  du- 
tiea "    The  duties  involved  were  ministerial 
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and  qtiMi  judicial,  but  related  to  the  ad- 
ministrative branch  of  the  government.  The 
statute  there  involved  and  the  conclusion  of 
the  court,  quoted  above,  recognize  the  right 
to  associate  the  governor  with  administrative 
officers  in  the  performance  of  duties  pertain- 
ing to  the  administrative  branch  of  the  gov- 
ernment. 

We  are  not  required,  however,  to  find  ex- 
press authority  in  the  constitution  for  this 
association  of  the  officers  of  two  subdivisions 
of  one  department  of  the  government  in  the 
discharge  of  dnties  falling  within  that  de- 
partment, and  not  intrusted,  by  the  consti- 
tution, to  either  alone.  Nor  is  it  necessary 
that  we  should  find  that  such  association  is 
authorized  from  authority  of  the  constitution 
necessarily  implied.  It  is  not  essential  to 
the  existence  of  such  right  that  the  spirit  of 
the  constitution  clearly  admits  it.  Our  in- 
quiry must  be,  Does  it  infringe  any  provision 
of  the  constitution?  Hedderieh  v.  State,  101 
Ind.  664,  61  Am.  Rep.  768;  CampbeU  v. 
Jhnggifu,  88  Ind.  478;  Lafayette,  M,  A  B, 
IL  So.  v.  Oeiger,  84  Ind.  186 ;  Beauehamp  v. 
8UUe,  6  Blackf.  299;  Witkine  v.  StaU,  118 
Ind.  614.  In  the  last  of  these  cases  it  was 
«id  (118  Ind.  616) :    *«It  is  established  law 


that  an  act  of  the  legislature  cannot  be  an- 
nulled by  the  judiciary  in  any  respect  onlesB 
it  clearly  contravenes  some  provision  of  the 
constitution.  Doubt  most  be  resolved  in 
favor  of  the  validity  of  the  statute.  Since 
this  doctrine  was  announced  by  Ohief  Jtutiee 
Marshall,  early  in  the  history  of  our  country, 
it  has  been  inflexibly  adhered  to  by  all  the 
courts."  It  was  further  said  by  this  court 
in  Bobiruan  v.  8chmek,  102  Ind.  807 :  "  It 
devolves  upon  the  party  who  assails  a  stat- 
ute, on  the  ground  that  it  violates  the  con- 
stitution, to  show  a  clear  violation,  and  to 
point  out  the  provision  violated.  Failing 
in  this,  his  attack  is  unavailing.*  In  that 
case  this  court  quoted  with  approval,  from 
Kneeland  v.  Milwaukee,  16  Wis.  465,  the  fol- 
lowing conclusion :  ''That  upon  a  constitu- 
tional question  as  to  which  we  have  no  doubt 
we  cannot  follow  a  former  decision  against 
our  present  conviction,  for  the  reason  that 
to  do  so  would  violate  our  oath  to  support 
the  constitution."  With  our  present  convic- 
tion, that  there  is  not  even  a  doubt  of  the 
validity  of  the  statute  in  Question,  we  have 
but  one  duty  and  one  privilege,  and  that  is 
to  uphold  the  law. 
7%$  judgment  of  the  Oireuit  OourtjU  affirmed. 


ALABAMA  SUPREME  COURT. 


SOUTHERN  BUILDING  &  LOAN 
ASSO.,  Appt., 

ANNISTON  LOAN  &  TRUST  CO.  et  al. 

aOl  Ala.  588.) 

Forlbitiire  of  stock  in  a  building  and 
loan  aaaociation  for  failure  to  make  reqiiire<l 
payments.  If  it  Is  authorized  by  the  contract  of 
the  i>arties,  the  rules  and  reirulations  and  by-laws 
of  the  aBsociation,  and  the  statute  under  which  it 
Is  created,  eannot  be  relieved  against;  and  the 
mortgafi:e  driven  by  such  member  may  be  fore- 


closed for  the  full  amount  of  his  orl«rinal  loan, 
with  interest,  without  any  abatement  for  the 
value  of  the  stock  or  for  payments  made  by  him 
thereon. 

(January  IQ,  18M.) 

APPEAL  by  complainant  from  a  decree  of 
the  Anniston  City  Court  refusing  to  permit 
complainant  to  forfeit  the  shares  of  the  mort- 
gagor but  requiring  the  amount  which  bad 
been  paid  upon  them  to  be  credited  upon  the 
mortgage  in  a  proceeding  to  foreclose  iL  Be- 
vereecL 


NOTB.— A<0At  to  apply  vaymenta  made  on  stock  in  a 
huUding  and  loan  omooCotion  upon  a  mortgaoe 
{riven  for  a  Joan  by  the  eame  member. 
There  are  few  oases  in  which  a  forfeiture  has 
been  distinctly  claimed,  and  they  are  not  entirely 
harmonioua.  In  other  cases  the  srreat  majority  of 
the  cases  permit  an  application  of  payments 
towards  dues  upon  the  mortgaffe.  Those  which  do 
not  take  that  position  because  of  the  peculiar  view 
taken  of  the  workings  of  a  loan  association  and  not 
from  any  intention  to  deprive  the  borrower  of  the 
benefit  of  his  payments.  In  the  absence  of  any 
question  as  to  contribution  to  losses,  as  to  which  see 
note  to  Wohlf ord  v.  Citizens*  Bldg.  Loan  ft  Sav. 
ASBO.  (Ind.)  port,  p.  — i  if  the  stock  matures  the 
borrower  has  the  full  benefit  of  his  payments. 

For  when  the  stock  has  matured,  the  debt  of  the 
borrower  is  paid,  and  he  is  entitled  to  a  return  of 
securities  given  therefor.  Charles  Tyrrell  Ix>an  ft 
mdg.  Aaso.  V.  Haley,  ISO  Pa.  478. 

There  are  a  few  cases  in  which  although  the 
question  has  arisen  it  has  not  been  necessary  for  the 
court  to  pass  upon  it. 

Thus  In  Delaware  BIdg,  Aaso.  v.  Keller,  2  W.  N. 
C.  20,  counsel  offered  to  allow  credits  for  the 
amount  paid. 


In  People^s  Bldg.  ft  Loan  Asso.  v.  Billing  (Mich.) 
82  N.  W.  Hep.  378,  the  contract  expressly  provided 
for  the  deduction  of  the  dues  paid  upon  foredoe- 
ure,  but  the  statute  provided  that  no  payment  of 
the  premium  should  be  deducted,  and  the  oourt 
held  the  provision  valid. 

Oak  Cottage  Bldg.  Asso.  No.  2  v.  Eastman,  81  Md. 
666,  was  a  suit  for  redemption,  and  the  rules  of  the 
association  provided  for  the  application  of  the  dues 
paid  upon  the  amount  of  tbe  mortgage. 

Aeeodatione  not  protected  by  Uno. 

Some  of  the  cases  have  been  those  in  which  the 
association  was  unincorporated  or  was  operating  in 
a  state  which  had  no  statute  providing  for  loan  as- 
sociations. In  such  oases  the  accounts  have  been 
settled  under  the  general  rules  governing  mort- 
gagor and  mortgagee. 

If  the  transaction  is  not  brought  within  the  pro- 
visions of  the  acts  governing  loan  associations,  U 
must  be  governed  by  the  rules  governing  other 
cases  of  mortgagor  and  mortgagee.  Willlar  v.  Bal- 
timore Butcher^  Loan  ft  Annuity  Aaso.  45  Md.  547. 

In  case  of  an  association  not  authorized  by  tho 
legislature  the  courts  will  treat  the  transaction  as 
a  loan  and  charge  the  borrower  with  the  aotoa. 


SOP  aUo  30  L.  R.  A.  C93;  33  L.  R.  A.  112,     744;  34  L.  R.  A.  201;  44  L.  R.  A.  261. 
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The  Soutbein  Baildlng  &  Loan  AsBocia- 
tion,  duly  organized  under  general  statutes  in 
tooordanoe  with  statatorj  authority  adopted 
l^-lawB,  proyiding,  that  the  ''object  of  this 
association  is,  to  afford  its  ahareholdera  safe 
and  profitable  inTestmenta ;"  that  "all  share- 
holders for  oTery  share  named  in  their  cer- 
tificate shall  be  entitled  to  a  loan  of  t^,  if 
the  loan  fund  in  the  treasury  shall  warrant 
it,  and  if  there  is  no  prior  application  f  that 
"shares  must  be  in  force  six  months,  or  six 
monthly  installments  must  be  paid  thereon, 
before  a  shareholder  will  be  entitled  to  a 
losD ;"  that  **  the  certificate,  terms  and  con* 
ditioDS  of  the  shares  of  this  association,  and 
the  by-laws  form  the  contract  with  the  share- 
bolder  ;  the  application  for  a  loan  shall  form 
a  part  of  the  contract  with  the  borrower,  and 
all  contracts  and  securities  executed  by  the 
*  borrower  shall  be  construed  with  reference 
to  and  in  accordance  with  the  laws  of  Ala- 
bama;" that  ''persons  desiring  to  become 
shareholders  must  make  application  accord- 
ing to  the  form  provided  for  that  ourpose, 
said  application  forming  a  part  ana  parcel 
of  Boch  applicant's  contract  with  the  associ- 
ation ;"  **  that  any  person  may  become  a  share- 
bolder  by  signing  the  required  application, 
and  paying  the  necessary  admission  fee  as 
follows: — On  ten  shares,  $1.00  per  share; 
over  ten  and  under  twenty- five,  75c.  per 
share;  twenty  shares,  60c.  per  share  of  $50 
in  cash;"  that  ** should  a  shareholder  whose 
property  is  mortntged  to  the  association  de- 
sire to  release  uie  same  by  repayment  of 
bis  indebtedness,  he  may,  on  application  to 
the  association,  be  allowed  to  do  so  upon 
giving  sixty  days*  notice  of  such  intention ;" 
that  if  any  shareholder  shall  neglect  to  pay 
the  interest  or  premium  on  his  loan,  or  his 
regular  monthly  installments,  or  other  fees, 
for  three  months,  or  in  any  way  fails  to 
comply  with  his  contract,  the  association 
may  compel  payment  of  principal  and  inter- 
est and  premiums,  fines  and  dues,  by  proceed- 
ing on  his  note,  and  foreclosinff  the  mort- 
gage or  other  security,  which  shall  at  once 
become  due  and  payable,  and  the  association 


may  cancel  and  treat  as  forfeited,  the  said 
shareholder's  shares,  whether  deposited  as 
collateral  security  or  not,  and  all  payment* 
made  thereon  shall  be  forfeited  to  the  asso- 
ciation. Time,  punctuality,  and  strict  per- 
formance on  the  part  of  all  shareholders,  in 
the  payment  of  premiums,  fines,  installments, 
Interests  and  loans  is  made  the  essence  of  the 
contract;"  that  "members  in  good  standing 
may  withdraw  the  amount  paid  by  them  in 
monthly  installments  of  shares,  into  the  loan 
fund,  together  with  interest  at  the  rate  of  six 
per  cent  per  annum,  after  giving  sixty  days* 
notice  in  writing,  and  such  notice  to  be  given 
after  two  years.* 

Isaac  Linsky,  as  owner  of  40  shares,  applied 
regularly  for  a  loan  of  $2,000,  stating, 
among  other  things,  "I  will  also  comply 
with  all  the  rules  and  regulations  of  the  as- 
sociation." He  obtained  the  loan,  and  exe- 
cuted his  note  therefor,  and  a  mortgage  on 
real  estate  as  security.  The  note  specified 
that  it  was  for  a  loan  on  40  shares  of  stock 
with  interest,  and  premium,  and  payable  ac- 
cording to  the  by-laws,  and  he  assigned  his 
stock  as  collateral  security  for  the  loan,  and 
for  the  payment  of  monthly  installments  re- 
quired of  him.  Upon  def aul  t  the  whole  debt 
became,  by  the  terms  of  the  mortgage,  duo 
and  payable,  and  the  association  was  au- 
thorized to  foreclose  on  the  terms  specified. 
Subsequently  Linsky  negotiated  a  loan  with 
Anniston  Loan  &  Trust  'tSompany,  the  com- 
plainant in  the  original  bill,  for  $2,600,  and, 
to  secure  the  same,  gave  complainant  a  second 
mortgage  on  the  real  estate  which  be  had  al- 
ready mortgaged  to  the  said  association.  O. 
H.  Barker,  defendant  in  the  original  and  com- 

Elainant  in  the  cross  bill,  is  the  assignee  of 
linsky  for  the  benefit  of  creditors,  and  is 
invested  by  the  deed  of  assignment  to  him, 
with  all  the  rights  which  said  Linsky  had  in 
the  premises ;  lie,  as  such  assignee,  and  the 
Anniston  Loan  &  Trust  Company,  the  second 
mortgagee  of  said  real  estate,  prior  to  the 
commencement  of  this  suit,  offered  to  pay  to 
said  association  the  amount  due  on  its  mort- 
gage, provided  it  would  allow  a  credit  for 


■meant  received  and  Uiterest,  and  oredit  him  with 
■II  payments  made.  Kupfert  v.  Guttenberff  BhAg. 
Aao.  ao  Pa.  406:  Hughes*  App.  80  Pa.  in. 

In  Pennsylvania  an  unincorporated  association 
flumot  recover  on  the  mortgage  more  money  than 
VIS  actual^  advanced  with  legal  interest.  link  v. 
Gttmantown  Bldg.  Asso.  89  Pa.  11 

Bqnneiitt  noC  Ipso  facto  a  reduction  of  themortoaoe. 

The  cases  seem  to  agree  that  whatever  appUca- 
tioo  may  ultimately  be  made  of  the  payments  they 
9n  not  In  the  lint  instance  and  of  necessity  to  be 
treated  as  a  reduction  of  the  debt. 

Payments  on  shares  are  not  iptofaeto  payments 
of  80  muoh  of  the  mortgavre  debt.  North  America 
BMr.  AflBO.  V.  Button,  86  Pa.  488,  7B  Am.  Dec.  849; 
BeoDomy  B  dg.  Aaso.  v.  Hungerbuehier,  96  Pa.  258; 
Kehler  ▼.  Ifiiler,  4  Legal  Gas.  127:  Sunbury  Mut. 
Bav.  Pond  k  Bldg.  AsBO.  v.  Martin,  1  Lucerne  Legal 
^'  147;  Goorow  v.  Trade8men*s  8av.  Fund  St  Loan 
Ana  a  Pbila.  Leg.  Int.  109. 

If  tbere  has  been  no  appropriation  by  the  parties 
9f  payments  on  the  stock  to  the  mortgage  debt, 
nicb  payments  cannot  be  lawfully  aet  up  as  pay- 
Bents  on  the  mortgage;  they  do  not  <pso  facto  con- 
»  L  R.  A. 


stitute  a  pro  tanto  extinguishment  of  the  mortgage^ 
Link  V.  Oermantown  Bldg.  Asao.  89  Pa.  IS. 

Righl  of  third  penom  to  require  the  application. 
From  the  fact  that  the  payments  are  not  regarded 
as  made  <pao  facto  upon  the  mortgage  debt  the 
question  frequently  arises  how  far  third  persona 
can  Insist  on  the  application  being  made. 

Surety  for  borrower. 

A  surety  for  the  sum  borrowed  has  a  right  to 
compel  the  association  to  apply  the  value  of  the 
stock  in  reduction  of  Its  claim  before  making  claim 
on  htm  for  payment  Massey  v.  Citizens  Bldg.  3t 
Sav.  Aasa  of  Paola,  22  Kan.  824. 

If  the  terms  of  the  mortgage  provide  that  the  . 
value  of  the  stock  shall  be  deducted  in  case  of  a 
foreclosure  from  the  total  amount  due  in  order  to 
find  the  amount  to  be  raised  from  the  mortgaged 
property,  sureties  on  the  mortgage  have  a  right  to 
inaiac  on  such  terms,  although  as  between  the  bor- 
rower and  the  association  it  could  not  have  beea 
done.    Forsyth  v.  Hibernia  Bldg.  Assa  1  Mackey, 

Purchaser  at  aberiirs  sale. 
Where  there  has  been  no  appropriation  by  an  un-- 
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the  amount  paid  for  stock,  as  a  payment  on 
account  of  said  loan,  wliich  said  association 
refused  to  do,  claiming  that  said  stock  was 
forfeited  to  it  bv  the  failure  of  said  Linsky 
to  pay  his  monthly  installments  for  a  period 
of  more  than  three  months  prior  to  tne  fil- 
ing of  said  bill.  On  the  21st  of  September, 
1892,  the  Anniston  Loan  &  Trust  Company 
filed  this  bill  against  said  association,  Isaac 
Linsky  and  O.  H.  Parker,  as  such  assignee, 
the  object  of  which  is  to  redeem  said  lands 
from  the  mortgage  of  said  association,  by 
paying  the  amount  ascertained  to  be  remain- 
ing due  thereon,  and  have  said  40  shares  of 
stock  sold  and  the  proceeds  applied  also  to- 
wards the  payment  of  said  loan,  aiid  to  have 
the  premiums  paid  on  said  stock  credited  as 
a  payment  on  said  loan.  Parker,  as  assignee, 
afterwards,  on  the  25th  day  of  May,  1893, 
filed  his  cross-bill  against  the  Anniston  Loan 
&  Trust  Company,  saijl  association  and  Lin- 
sky, setting  up  the  assignment  of  Linsky  to 
him,  his  offer  to  redeem  from  said  associa- 
tion by  offering  to  pay  to  it  the  full  amount 
of  said  loan,  praying  for  an  account,  and 
that  he  be  allowed  to  redeem  from  said  mort- 
gage by  paying  the  amount  due  thereon,  and 
also  to  be  allowed  to  redeem  from  the  mort- 
gage to  said  Anniston  Loan  &  Trust  Com- 
pany. 

The  chancellor  rendered  a  decree  establish- 
ing the  right  of  the  trust  company,  the  Junior 
mortgagee,  to  redeem  from  the  mortgage  of 
Linsky  to  said  association,  and  the  right  of  the 
complaiLant  in  the  cross- bill  to  redeem  from 
the  mortgages  of  the  association  and  the  trust 
company7  holdinir  that  the  claim  of  said  as- 
sociation, that  its  debt  was  not  liable  to  the 
payments  made  by  said  Linsky  on  account 
of  his  subscriptions  to  the  stock  of  said  as- 
sociation, and  that  it  might  hold  and  retain 
the  same  without  crediting  them  in  the  debt 
for  which  the  stock  was  pledged  was  ineq- 
uitable. 

Mewrt.  Lawrence  Cooper,  John  M. 
MeKlerox*  and  A.  P,  Ag^e«  for  appel- 
lants: 


The  various  insurance  or^nizations  of  the 
country,  mutual  or  otherwise,  proviile  for  a 
forfeiture,  in  default  of  pay  men  l  Regard- 
less of  the  number  of  payments,  whether  one 
or  fifty,  a  default  bein^  made,  the  member  is 
no  longer  in  good  standing,  and  all  rights  ars 
thereby  forfeited.  Having  thus  defaulted,  an 
action  would  not  lie  for  the  recovery  of  the 
amount  paid,  or  for  the  amount  of  the  policy. 

Alabama  Gold  L.  In»,  Co,  v.  Thomas,  74  Ala. 
578. 

Article  2,  section  11,  of  by-laws,  to  which  Lin- 
sky subscribed  when  he  became  a  member,  ex- 
pressly stipulated  that  time  and  punctuality 
are  the  essence  of  the  contract 

Bacon,  Ben.  8oc.  §  354. 

The  failure  to  make  punctual  payment  con- 
stitutes a  breach  for  which  an  action  would 
lie,  while  a  forfeiture  is  the  creature  of  char- 
tered authority,  under  a  specific  contract,  en- 
forceable for  the  violation  of  a  duty  or  of  an 
obligation. 

Endlich,  Bldg.  Asso.  g  99;  8  Am.  &  Eng. 
Encyclop.  Law,  p.  460,  §  81;  Neto  York  L,  In*, 
Oo.  y.  atatham,  93  U.  8.  24,  23  L.  ed.  789; 
Holmes  v.  8mythe,  100  Dl.  418;  Freeman  ▼.  Ot- 
tawa Bldg,  Homestead  4b  8af>.  Asso.  114  III.  183; 
8mWi  V.  Mariner,  5  Wis.  651,  68  Am.  Dec.  73; 
Boehner  v.  Knickerbocker  L.  Ins.  Co,  68  N.  Y. 
160;  Klein  v.  Neto  York  L,  Lts.  Co,  104  U.  8. 
88. 26  L.  ed.  662. 

Forfeiture  of  stock  is  necessarily  forfeiture 
of  membership,  and  eiee  versa, 

Endlich,  Bldg.  Asso.  g  102. 

The  sound  theory  is  that  such  stock  payments 
do  not  operate  a  pro  tanto  extinguishment  of 
mortgage  debt 

Imertson  y.  American  Homestead  Asso.  10 
Md.  397,  69  Am.  Dec.  162. 

Messrs,  Caldwell,  Johnson  A  Acker, 
and  Knox,  Bowie  A  Pelluun,  for  appel- 
lees: 

The  adyantage  attempted  to  be  secured  by 
appellant  by  forfeiting  and  appropriating  the 
shares  of  stock  assigned  to  it  as  collateral  se- 
curity and  all  the  payments  thereon,  is  alto- 
gether unconscionable  and  inequitable. 

Every  mortgage  is  in  form  an  absolute  con. 


Incorporated  buildlngr  assooiatlon  or  by  the  stock- 
holder of  payments  on  the  stock,  to  his  mortgage, 
ibey  are  not  deemed  ipso  facto  payments  on  ao- 
oouDt  thereof,  and  a  purchaser  at  sheriff^s  sale  of 
the  mortgaged  premises  is  not  entitled  to  have 
credit  for  the  amount.  Wbllden  v.  firoomall,  1 
DeL  Co.  Rep.  148;  Diemer  v.  Bgolf ,  1  Cbest.  Ck>.  Bep. 
65;  Greenfield's  Estate,  1  Chest.  Co.  Rep.  866;  Flynn 
V.  Savings  Fund.  dTPhila.  Legal  Int.  883;jB«Treffei- 
som.  8  Kulp,  806. 

Creditors  or  asBlgnees. 

An  assignee  of  mortgaged  property  will  not  be 
entitled  to  have  the  value  of  the  stock  applied  to 
the  payment  of  the  mortgage  debt  People's  Sav. 
Bank  &  Bldg.  Asso.  v.  ColUoa,  27  Conn.  142. 

Dues  applied  to  payments  on  stock  are  not  credits 
OD  the  mortgage  on  distribution  of  the  proceeds  of 
a  sberi S's  sale.  Hou  letters  Estate,  2  Chest.  Co.  Bep. 
611. 

If  the  parties  have  not  applied  the  payments  to 
the  debt,  a  stranger,  such  as  a  purchaser  of  the 
morgaged  property,  cannot  claim  such  application 
for  the  purpose  of  reducing  the  lien  on  his  land. 
Spring  Garden  Asso.  v.  Tradesmen's  Loan  Asso.  46 
Pa.  488;  Building  Asso.  v.  Bshelbach,  7  Phila.  189; 
29  L.  R  A. 


Springville  Sav.  Fund  ft  Loan  Asso.  y.  Baber, 
11  Phila.  646;  Kramer  v.  Springfield  Sav.  Fund  ft 
Loan  Asso.  6  W.  N.  a  207. 

But  in  a  lower  court  it  had  been  held  that  one 
who  purchases  from  the  mortgagor  the  mortgaged 
premises  may  compel  an  application  by  the  asBoola- 
tlon  of  the  vakie  of  the  stock  in  satisfaction  of  the 
mortgage.  Kelly  v.  Accommodation  Say.  Fund  ft 
Loan  Asso.  2  Phila.  287. 

Second  mortgagees. 

In  Cavor  of  second  mortgagees  the  court  has  at 
times  marshaled  the  securities  and  compelled  the 
association  to  apply  first  to  its  olahn  the  seourltf 
upon  which  it  alone  had  a  lien. 

In  Bed  Bank  Mut.  Bldg.  ft  Loan  Asso.  v.  Pattaip- 
Bon,  27  N.  J.  Bq.  228,  the  stock  was  applied  to  the 
mortgage  in  favor  of  a  second  mortgagee,  and  the 
same  course  was  taken  in  Phittippsburg  Mut.  Loan 
ft  Bldg.  Asso.  V.  Hawk,  27  N.  J.  Bq.  856,  and  Her- 
bert y.  Mechanics  Bldg.  ft  Loan  Aasa  of  New 
Brunswick,  17  N.  J.  Bq.  487, 90  Am.  Dec  6QL 

So  where  the  association  having  notice  of  a  seoond 
mortgage  on  the  land  releases  its  lien  on  the  stock 
as  against  the  second  mortgagee,  the  mortgage 
will  be  regarded  as  satisfied  to  the  value  of  the 


1894. 


SOUTEDBBN  BUILDINO  A  LOAH  A880.  ▼.  ANMlfiTOH  LOAN  &  TBITBT  CO. 


128 


veyance  with  a  oonditioD  that  it  may  be  ter> 
mmated  by  a  payment  of  the  mortgage  debt  at 
maturity.  But,  notwithstanding  this,  in  equity 
it  was  conMdered  as  intended  only  as  security 
for  the  debt,  and  so  the  mortgagor's  equity  of 
redpmption  was  recognized  and  enforced  in 
t.'quity'as  a  Just  relief  against  the  hardship  re- 
e^ultin^  from  an  enforcement  of  the  contract 
accoraing  to  its  terms. 

4  Kent,  Com.  158  et  ieg. 

Forfeiture  of  membersbip  on  the  part  of  the 
l><^)rrower  does  not  mean  a  forfeiture  of  all  the 
pay  men  ts  made  by  him  on  account  of  his  sub- 
>cripiion  to  the  stock  or  the  installments  upon 
the  loan  secured  from  the  company. 

Endlich,  Bldg.  Asso.  ^^  165,  453,  459,  460; 
Hf>bin»n  ▼.  American  Homestedd  Amo.  10  Md. 
397.  69  Am.  Dec.  162;  2  Am.  &  Eng.  En- 
cyclop.  Law,  p.  689. 

A  claim  on  the  part  of  the  society,  that  the 
share  is  forfeited  to  it,  and  that  no  credit  should 
be  given  for  it,  is  inequitable  and  cannot  be 
allowed. 

Endlich,  Bldg.  Asso.  §  459;  Masseyj.  Oiti- 
ten$  Bldg.  db  Sav,  Auo.  of  Paola,  22  Kan.  624. 

Fines  may  be  levied  to  enforce  punctuality 
on  ibe  part  of  the  stockholder,  but  these  to  m 
valid,  must  be  reasonable. 

Endlich,  Bldg.  Asso.  $407;  2  Am.  &  Eng. 
EncTclop.  Law,  p.  620;  Bobertwn  v.  American 
Homestead  Ai90.  10  Md.  897,  69  Am.  Dec.  158. 

Ii  is  unreasonable,  and  therefore  we  assume 
that  the  legislature  did  not  intend  that  more 
than  one  fine  should  be  imposed  for  the  same 
delinquency. 

Hagerman  y.  Ohio  Bldg.  d  8av.  Asio,  25 
Ohio.  St.  186;  Endlich,  Bldg.  Asso.  §  410. 

When  the  borrower  makes  default  he  is  enti- 
tled, as  a  matter  of  right,  to  be  credited  with 
the  value  of  his  stock,  or  the  aggregate  amount 
of  payments  made  by  him  on  account  of  the 
Slock  or  loan,  aa  the  case  may  be. 

McbOe  Bldg,  d  Loan  Auo.  y.  Robertson,  65 
Ala,  882;  Falls  y.  United  States  Sav.  Loan  A 
mg,  Ajuo,  24  L.  R.  A.  174,  97  Ala.  417;  Both 
ertton  v.  American  Homestead  Asso.  supra; 
Endlich.  Bldg.  Asso.  458;  2  Am.  &  Eng.  En- 
cyclop.  Law,  p.  689. 


Haralson*  c/.,  dellyered  the  opinion  of 
the  court: 

The  main  question  in  this  cage,  aa  stated 
by  the  appellant,  is  the  ri^ht  and  power  of 
the  SouUiem  Building  &  Loan  Association 
to  declare  forfeited  the  shares  of  a  borrowing 
member.  Or,  as  stated  by  counsel  for  appel- 
lant, — **  The  cause  was  submitted  in  the  court 
below,  ui)on  an  agreed  state  of  facts,  and  the 
single  point  of  dispute  turns  upon  the  ques- 
tion of  the  right  of  the  Southern  Building  A 
Loan  Association  to  forfeit  the  shares  of 
stock  held  by  it  as  collateral,  and  the  refusal 
of  said  association  to  credit  its  mortsrage 
with  the  value  of  the  stock,  or  the  aggregate 
amount  of  the  payments  made  by  leuiac  Lin- 
sky  on  account  oi  said  stock  or  on  account  of 
said  loan.  There  is  no  dispute  as  to  what 
payments  were  made,  but  the  Southern  Build- 
ing <&  Loan  Association  plants  itself  upon 
the  proposition  that  it  is  entitled  to  recover 
the  full  amount  of  the  ori;;inaI  loan  with  in- 
terest, without  any  abatement  for  the  yalue 
of  the  stock,  or  the  aggregate  amount  of  pay- 
ments made  by  Isaac  Llnsky  during  the  life 
of  the  loan.  The  learned  court  below  held 
that  this  construction  was  inequitable  and 
not  within  the  contemplation  of  the  parties 
at  the  time  the  contract  was  made,  and  that 
the  junior  mortgagee,  and  the  assignee  for 
the  benefit  of  creditors,  were  entitled  to  re- 
deem upon  payine  the  amount  of  the  mort- 
gage loan,  after  aeducting  the  yalue  of  the 
stock,  or  the  aggregate  amount  of  the  pay- 
ments made  by  said  Isaac  Linsky  prior  to 
making  default."  We  thus  have  the  issue 
plainly  and  sharply  defined  and  the  parties 
treat  the  yalue  of  the  stock  as  merely  the 
aggregate  of  all  the  payments  which  haye 
been  made  upon  it,  thus  following  the  rule 
which  is  laid  down  in  the  books  for  the  as- 
certainment of  its  yalue.  Endlich,  Bldg. 
Asso.  §g  455,  457,  and  authorities  there  cited. 

The  question  has  given  rise  to  some  con- 
fusion in  the  decisions  of  courts.  In  North 
Carolina  the  transaction  has  been  treated 
upon  the  basis  of  an  actual  loan  of  money, 
and  the  aggregate  amount  of  payments  upon 


ftock.  Waahlnigrton  Bldg.  ft  Loan  Asso.  y.  Beag- 
hecZTN.  J.  Eq.99. 

But  the  holder  of  a  second  mortgage  on  the  land 
mortRaged  to  the  aseociatiOD  oannot  ooznpel  the 
aiBociatlon  to  apply  the  value  of  the  shares  of 
itock  upon  the  flrat  mortgage  against  the  objection 
or  one  to  whom  the  borrower  has  pledged  the 
ifaarei  as  collateral  security.  Beilly  y.  Mayer,  18 
M.J.Eq.  6S. 

In  Harrises  App^  IS  W.  N.  a  14,  in  which  the  bor- 
rowing member  had  made  a  second  mortgage  on 
bis  property,  and  then  assigned  his  stock  to  a  third 
penoD  subject  to  the  prior  assignment  to  the  as- 
sociation, to  aeoare  an  indebtedness  to  him,  itiwas 
held  that  the  borrower  himself  might  appropriate 
payments  made  on  his  stock  in  part  satisfaction  of 
tbe  Hen  when  forecloeare  proceedings  were 
bfongbt,  but  that  the  second  mortgagee  had  no 
noh  right  so  as  to  prevent  the  collection  of  the 
debt  out  of  the  mortgaged  pitomises. 

AMSotMikmi  on  th$  ttrMfHuMng  fOan, 

Where  the  original  idea  of  loan  assooiatlODS  is 
earried  oot  the  advanced  memtier  is  not  regarded 
M  oylng  any  debt  to  the  association  but  as  simply 
29L.R.A. 


required  to  keep  up  his  stipulated  payments.  In 
such  cases  the  question  of  the  application  of  the 
payment  in  reduction  of  the  debt  can  scarcely  be 
said  to  arise  since  there  is  no  debt.  At  the  same 
time  each  payment  disctiarges  so  much  of  the  obli- 
gation so  that  the  advanced  member  has  the  full 
benefit  of  it. 

[Joderthe  English  idea  of  a  building  association 
a  shareholder  who  received  an  advance  upon  his 
stock  was  deemed  to  receive  all  the  benefit  which 
he  could  from  the  association  and  to  be  in  the  same 
condition  in  which  an  unadvanoed  member  would 
be  who  received  the  full  value  of  his  share  at  the 
termination  of  the  accumulation  period,  and  hay- 
ing received  all  the  benefit,  he  wes  bound  to  pay 
his  subscriptions  to  the  termination  of  the  society. 
He  could  not  longer  withdraw  from  it.  Farmery. 
Smith,  4  Hurlst.  &  N.  IM.  28  L.  J.  Ezch.  fl»,  6  Jur.  N. 
8. 688,  no0e. 

When  the  association  redeems  shares,  the  amount 
advanced  on  them  is  no  part  of  the  debt  which  the 
shareholder  owes  the  association.  His  only  debt  is 
the  monthly  dues  and  interest  on  money  advanced, 
to  be  continued  until  the  unredeemed  sbareholdeta 
have  received  the  amount  which  the  articles  of  the 
association  provide  for.   Winchester  Bldg.  AssOi. 
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itock,  M  partial  iMjments  on  the  loan  by  the 
borrower.  Overby  v.  FayettevtUe  BldJEf,  db 
Loan  Auo.  81  N.  €.  S6 ;  HoMm  y.  Mechanics 
Bldg,  4k  Loan  Amo,  84  N.  C.  888.  And  the 
earlier  Pennsylvania  cases,  previously  to 
that  of  North  Amoriea  Bldg,  Atao,  y.  Sutton, 
85  Pa.  468,  78  Am.  Dec.  840,  maintain  the 
same  view  of  the  question.  Commenting 
upon  these  decisions,  Mr.  Endlich  says,  that 
the  supreme  court  of  Pennsylvania  in  Sutton'i 
Case,  supra,  for  the  first  time  approached  an 
understanding  of  the  nature  and  dealings  be- 
tween the  building  association  and  its  mem- 
bers; that  under  the  rulings  in  the  former 
cases  in  that  court,  upon  the  theory  of  par- 
tial payments,  it  followed  that  each  stock 
payment  made  by  the  borrowing  member 
was  a  pro  tanto  reduction  of  his  mortgage 
debt,  to  be  deducted  with  interest,  from  £e 
date  of  payment;  and  he  adds,  '^The  fallacy 
of  this  doctrine  is  obvious,  from  the  fact 
that  the  borrower's  standing  as  a  member  is 
not  merged  in  his  superadded  character  of 
debtor,  and  that,  as  a  member,  he  is  not 
entitled  to  an  account  of  profits  made  by 
the  society  upon  his  contributions,  before 
the  period  of  ita  termination  (or  that  of  the 
series  to  which  his  stock  belongs),  whilst 
the  settlement  of  his  liabilities  as  borrower 
is  also  referred  to  in  the  winding  up  of  the 
mutual  scheme.  It  has,  therefore,  become 
a  well -recognized  doctrine  that  payments  of 
dues  uponlitock  are  not  payments  to  the 
mortgage  debt,  and  do  not,  ipto  facto,  work 
an  eztineuishment  of  so  mudi  of  the  mort- 
gage. The  fact  that  the  borrower  has  as- 
signed his  shares  to  the  society  as  collateral 
security  for  his  debt  makes  no  difference; 
for  this  is  a  recognition  of  tiie  distinct  stand- 
ing  of  the  member  as  a  member  and  as  a 
debtor."  Endlich,  Bldg.  Asso.  §  452.  And 
it  is  a  correct  principle,  as  has  been  held, 
that  there  is  no  connection  established  be- 
tween the  stock  held  by  the  stockholder  and 
the  bond  held  by  the  company,  such  as  that 
payments  made  on  stock  are  to  be  treated  as 
payments  on  the  bond,  so  that  one  is  steadily 
ofuset  against  the  other,  or  the  one  merges  in 


the  other,— a  fallacy  sometimes  indulged, 
arising  from  a  failure  to  observe  the  separate 
existence  of  the  stock  on  the  one  hand  and 
the  bond  on  the  other,— the  separate  relation 
borne  to  the  company  on  the  one  side»  by  its 
stockholder,  and  on  the  ether,  hj  its 'bor- 
rower. The  payment  on  the  one,  is  not  nec- 
essarily, a  payment  on  the  other.  State  v. 
Hombacker.  42  N.  J.  L.  885 ;  Endlich,  Bldg. 
Asso.  g  452.  Mr.  Freeman,  in  an  extended 
note  to  BobertBon  v.  American  Bomegtead  Auo. , 
69  Am.  Dec.  168,  gives  approval  to  the  same 
principle,  citinir  a  long  list  of  cases  in  sup- 
port thereof ;  and  the  learned  annotator  adds, 
as  a  conclusion  from  the  very  many  authori- 
ties he  cites,  as  to  the  amount  that  the  bor- 
rower ought  Justly  to  pay,  when  he  wishes 
to  withdraw  or  is  in  default,  and  his  mort- 
gage is  sought  to  be  enforced,  that,  "It  must 
be  remembered,  that  when  a  member  obtains 
a  loan  or  advance  he  anticipates  the  amount 
he  is  to  receive  upon  the  termination  of  the 
association,  or  of  the  series  to  which  It  be- 
longs. His  obligation  does  not  look  to  a  re- 
payment before  that  time.  If  he  desires  to 
withdraw,  or  it  becomes  necessary  to  enforce 
his  mortgage  against  him  before  that  period 
arrives,  the  question  is.  What  amount  ought 
he  equitably  to  pay?  In  ascertaining  this 
amount  the  only  difference  between  the  two 
cases  seems  to  be,  that  when  he  voluntarily 
withdraws  he  is  entitled  to  receive  the  bonus 
or  sliare  of  profits  allowed  him  under  the 
laws  of  the  associations,  and  when  he  is  in 
default,  no  such  allowance  is  to  be  made 
him.**  The  Justness  of  this  conclusion  is 
vindicated  on  the  ground  that  the  defaulting 
member's  action  is  an  injury  to  the  associa- 
tion arising  out  of  a  breach  of  his  obliga- 
tions, for  if  he  continue  from  time  to  time, 
for  purposes  of  his  own  convenience,  to 
withnola  his  contributions  to  the  common 
fund,  when  thev  become  payable,  it  is  clear 
he  is  thereby  depriving  the  association  of 
Just  that  much  money  which  ought  to  be  in- 
vested for  the  common  ^ood ;  and  if  this  be 
allowed  till  tiie  end,  it  is  also  plain  he  will 
have  derived,  from  his  own  violation  of  duty, 


V.  Gilbert,  28  Oratt.  787;  Cason  v.  Seldner,  77  Va. 
287:  Fox  v.  Cottage  Bldg.  Fund  Asso.  LI  Va.  677. 

CTpon  default  by  the  borrower,  equity  will  not 
state  the  account  on  the  basis  of  the  loan  advanced, 
but  will  ascertain  the  amount  of  the  dues,  interest, 
and  fines  unpaid,  and  sive  a  decree  for  that 
amount.  Hafrerman  v.  Ohio  Rldg.  &  Sav.  Asso.  25 
Ohio  St  186;  Bisk  v.  Delphoa  Bldff.  &  Sav.  Asso.  81 
Ohio  St.  616. 

In  a  foreclosure  prooeedinK.  the  amount  to  be 
made  is  to  be  found  by  ascertaining  the  probable 
duration  of  the  association,  and  finding  a  principal 
which  at  interest  for  the  proposed  time  would  giye 
the  amount  of  dues  and  interest  which  would  be- 
come payable  during  that  time,  and  add  to  this 
the  arrearages.  Cincinnati  German  Asso.  v.  Flaoh, 
1  Cin.  Sup.  CL  Rep.  468. 

A  borrowing  member  of  a  building  association 
has  no  right  to  receive  interest  on  his  stock  pay- 
ments or  to  have  such  payments  applied  in  reduc- 
tion of  his  indebtedness  prior  to  the  termination  of 
the  enterprise,  unless  such  right  is  expressly  re- 
served In  his  contract.  Reeve  v.  Ladles  Bldg.  Asso. 
18  L.  R.  A.  129,  66  Ark.  886. 

If  a  member  ceases  to  make  his  payments  to  a 
going  concern,  he  will  be  liable  for  the  amount  of 
S9  L.  R.  A. 


the  dues  which  would  acorue  from  the  time  he 
makes  default  until  his  stock  has  matured,  with  in- 
terest at  the  legal  rate  and  ail  arrearages  aud  fines. 
Border  State  Perpetual  Bldg.  Asso.  of  Baltimore 
v.  McCarthy,  67  Md.  566. 

In  Building  Asso.  v.  Leyden,  1  Week.  'L.  BuU. 
126,  the  court  refused  to  uphold  a  provision  in  the 
mortgage  providing  for  the  deduction  of  dues  paid 
upon  foreclosure,  holding  that  the  borrower  has 
all  the  rights  of  a  stockholder,  and  that  the  settle- 
ment must  be  made  on  the  basis  of  dues  to  be  paid 
at  the  time  default  is  made.  And  that  ruling  was 
followed  in  Building  Asso.  v.  Bgger,  6  Week.  L. 
BulL  762;  AUemania  Aaso.  v.  MueUer,  8  Week.  L. 
BuU.  97. 

In  considering  the  amount  due  the  association 
for  the  purpose  of  taxation  the  court  In  State 
y.  Hornbacker,  42  N.  J.  L.  686,  says  the  unsound- 
ness of  the  argument  of  the  association  consists  in 
not  observing  the  distinct  and  separate  existence 
of  the  stock  on  the  one  hand  and  the  bond  on 
the  other,  the  distinct  and  separate  relation  borne 
to  the  company  on  the  one  hand  by  its  stock- 
holders and  on  the  other  by  its  borrowers.  A  con- 
nection is  sought  to  be  established  between  the 
stock  held  by  the  stockholder  and  the  bond  held  by 


18M. 
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an  unjuflt  advantag;e,  Id  shariDg  with  the 
other  members  notwithBtaDding  his  defaults, 
an  eoual  participation  in  the  profits.  In 
principle  there  can  be  no  difference  in  the 
rale  as  to  the  prompt  payment  of  premiums 
on  a  policy  in  a  life  insurance  company, 
and  the  premiums  and  other  dues  on  a  build- 
ing and  loan  contract,  and  this  court,  speak- 
ing of  the  former  said.  "It  is  too  late  at  this 
day  to  raise  any  question  as  to  the  le^al  ya- 
lidity  of  such  a  contract.  To  one  who  un- 
derstands anything  of  the  principles  upon 
which  the  business  of  life  insurance  is  con- 
ducted, it  is  obTlous  that  the  punctual  pay- 
ment of  premiums  is  of  the  very  essence  of 
the  contract.  The  calculations  of  insurance 
actuaries  fixing  the  rates  of  insurance,  are 
based  on  the  theory  of  prompt  payment,  so 
as  to  afford  opportunity  for  such  reinvest- 
ment as  to  reap  the  fruits  of  compound  in- 
terest upon  the  company's  moneyed  capital. 
Laxity  in  the  enforcement  of  punctual  pay- 
ments might,  and  no  doubt  would,  frequently 
lead  to  ultimate,  if  not  speedy,  financial 
min.  Stipulations,  therefore,  incorporated 
in  insurance  policies,  making  such  payments 
conditions  precedent  to  the  continued  liabil- 
ity of  the  insurer,  are  generally  maintained 
as  valid  by  the  courts."  Alabama  Oold  L, 
Im,  Co.  ▼.  Thomas,  74  Ala.  582.  Forfeiture 
for  the  nonpayment  of  premiums  is  a  neces- 
sary means,  for  insurance,  or  building  and 
loan  companies,  of  protecting  themselves  from 
embarrassment,  and  delinquency  cannot  be 
allowed  except  at  the  option  of  the  compa- 
nies. Ifew  fork  L.  Ins,  Oo.  v.  Staiham,  98 
r.  8.  24.  23  L.  ed.  789 ;  Klein  v.  New  York 
L  Ins,  Oo,  104  U.  B.  88,  26  L.  ed.  662.  In 
keeping  with  this  doctrine,  Mr.  Pomeroy 
lays  it  down,  that  a  forfeiture  of  shares  of 
fltock  in  a  corporation,  duly  incurred  bv  the 
stockholders,  for  failure  to  pay  the  calls,  or 
installments  thereon,  as  provided  by  the 
charter  or  by-laws  of  the  company,  will  not 
be  set  aside  or  relieved  against  by  a  court 
of  equity.  1  Pom.  Eq.  Jur.  §S  467,  468;  2 
fitOTv,  Eq.  Jur.  8§  1826,  1826. 
With  wese  principles  in  view,  let  us  in- 


quire into  theparticulars  of  the  case  we  have 
before  us.  This  association  was  chartered 
under  the  provisions  of  the  code.  Part  2, 
title  1,  chap.  4.  Section  1666  confers  upon 
building  and  loan  associations  chartered 
thereunder,  the  power,  (4)  **to  make  all 
needful  rules  and  resnilations  and  by-laws, 
for  the  transaction  oi  its  business,  and  tlM 
management  and  control  of  its  affairs ;"  (6) 
*'to  compel  payment  and  compliance  with 
all  lawful  orders,  by  fines  and  forfeitures ;" 
and  (12)  "to  secure  the  payment  of  install- 
ments and  loans,  and  a  compliance  with  all 
the  terms  on  which  loans  are  purchased,  by 
mortgages  with  power  of  sale  on  real  estate, 
and  the  same  to  foreclose  on  default,"  etc. 
The  association  adopted  a  code  of  by-laws 
clearly  within  the  statutorv  powers  con- 
ferred, by  which  it  was  provided,  among  other 
things,  that  the  certifiotte,  terms,  and  condi- 
tions of  the  shares  of  the  association,  and  the 
by-laws,  form  the  contract  with  the  share- 
holders; "that  persons  desiring  to  become 
shareholders  must  make  application  accord- 
ing to  forms  provided  for  that  purpose,  the 
application  forming  a  part  and  parcel  of  the 
applicant's  contract  witn  the  association  (and 
in  these  applications  there  is  an  agreement, 
bv  the  applicant,  that  he  will  comply  with 
all  the  rules  and  regulations  of  the  associa- 
tion) ;  that  all  loans  must  be  secured  by  note 
and  first  mortgage  on  real  estate,  the  bor- 
rower to  pay  interest  and  a  premium,  at  the 
rate  of  five  per  cent  per  annum,  each,  of  86 
cents  on  eabh  share  (of  $60)  named  in  the 
certificate,  on  or  before  the  6th  of  each  month, 
without  notice,  6  cents  of  which  shall  be 
placed  to  the  expense  account ;  that  members 
in  ^ood  standing  may  withdraw  the  amount 
paid  by  them.  In  monthly  installments  of 
shares,  into  the  loan  fund, 'together  with  in- 
terest at  the  rate  of  6  per  cent  per  annum, 
after  giving  60  days'  notice  in  writing,  such 
notice  to  be  given  after  the  expiration  of  two 


vears ;  and  that,  if  any  shareholder  shall  neg- 
lect to  pay  the  interest  or  premium  on  his 
loan,  or  his  regular  monthly  installments,  or 


lect  to  pay  the  interest  or  premium  on  hii 
loan,  or  his  regular  monthly  installments,  oi 
other  fees,  for  three  months,  or  in  any  way 


^  company  by  virtue  of  which  as  payments  are 
made  on  the  stock  they  are  treated  as  payments  on 
the  bond,  so  that  one  steadily  merges  In  or  becomes 
oBket  by  the  other;  bnt  while  In  a  general  way  this 
view  may  seem  fair  because  an  exchange  of  one 
for  the  other  Is  the  result  expected  to  happen.  It  is 
•till  not  the  view  warranted  by  the  terms  of  the 
company's  constltation  nor  by  the  terms  of  the 
bond.  The  borrower  cannot  be  oompelled  to  pay 
the  principal  of  the  loan  in  cash,  but  may  when  his 
ttock  becomes  paid  up  exchange  his  stock  for  the 
priDcipel  of  the  debt,  but  until  so  exchanged  they 
are  distinct  in  legal  contemplation  as  well  as  In 
form.  .  The  stock  Is  ooUateral  security  for  and  not 
a  credit  on  the  bond. 

Under  the  Ohio  statutes  parts  of  the  loan  are  not 
to  be  canceled  as  dues  are  paid  on  the  shares  but 
the  loan  Is  to  be  settled  with  such  dues  and  other 
credits  when  the  share  Is  fully  paid.  Selbel  v. 
Victoria  BIdg.  Abbo.  Ko.  2. 4S  Ohio  St.  STL 

la  the  absence  of  a  statute  or  by-law  of  the  as- 
sociation permitting  the  crediting  of  payments  on 
the  loan,  it  cannot  be  done  but  the  stock  must  be 
left  to  mature  as  other  stock  of  the  association 
^oea  Sweeney  v.  Bl.  Paso  Bldg.ft  Loan  AsBO.(Tex.) 


86  S.  W.  Rep.  29;  Blakeley  v.  El  Paso  Bldg.  &  Loan 
A8BO.Id.2B2. 

Payments  on  stock  should  not  be  applied  In  re- 
duction of  the  debt.  Bl  Paso  fildg.ft  LoanAaso. 
V.  Lane,  81  Tex.  880. 

Payments  on  stock  aVe  not  made  tor  the  use  of 
borrowed  money«but  through  them  the  stock- 
holder acquires  an  Interest  In  the  property  of  the 
association.  International  Bldg.  9i  Loan  Asso.  v. 
Abbott,  86  Tex.  220. 

In  Mechanics  Bldg.  A  Loan  Asso.  of  New  Bruns- 
wick V.  Conover,  14  N.  J.  Eq.  219,  the  court  said: 
**The  claim  is  that  the  claimant  is  entitled  to  have 
deducted  from  the  amount  of  the  mortgage  the 
premiums  that  he  has  paid  on  account,  and  to  this 
extent  the  claim  would,  at  first  view,  seem  to  be 
equitable  and  Just.  The  member  has  taken  a  loan 
of  $200.  He  Is  to  repay  it  by  monthly  install- 
ments.  He  Is  to  have,  morever,  the  benefit  of  all 
premiums,  fines,  and  advanced  rates  of  Interest 
paid  by  himself  and  all  his  associate  members.  It 
is  very  natural,  therefore,  for  the  members  to  sup- 
pose that  when  he  has  paid  $100  in  monthly  Install- 
ments, no  more  than  the  balance  of  $100  can  r^ 
main  due  on  the  mortgage.    But  he  forgets  thai 
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fails  to  comply  with  his  contract,  the  asso- 
ciation may  compel  payment  of  principal 
and  interest,  and  premiums,  fines  and  dues, 
by  proceeding  on  his  note,  and  foreclosine 
the  mortgage  or  other  security,  which  shall 
at  once  become  due  and  payable,  and  the  as- 
sociation may  cancel  and  treat  as  forfeited  the 
said  shareholder's  share,  whether  deposited  as 
collateral  security  or  not,  and  all  payments 
made  thereon  shall  be  forfeited  to  the  asso- 
ciation; that  time,  punctuality  and  strict 
performance  on  the  part  of  all  shareholders, 
in  the  payment  of  premiums,  fines,  install- 
ments, interest  and  loans,  is  made  the  essence 
of  the  contract.  Linsky  signed  his  applica- 
tions for  the  loan  he  received,  and  in  them 
he  agreed,  **!  will  also  comply  with  all  the 
rules  and  regulations  of  the  association.^ 
They  were  approved,  and  under  them  he  re- 
ceived a  loan  from  the  association  for  $2,000, 
on  the  16th  of  June,  1890,  for  which  he  exe- 
cuted and  delivered  his  note  or  bond,  pay- 
able six  years  after  date,  with  interest  there- 
on, and  the  premiums  bid  in  his  applications 
and  payable  according  to  the  by-laws,  and 
assigning  in  said  note  as  collateral  security 
to  the  association,  for  the  sum  loaned  to  him, 
and  for  the  payment  of  the  monthly  install- 
ments required  of  him,  his  40  shares  of  stock 
in  the  association.  In  the  conclusion  of  the 
note  is  the  provision :— **  And  it  is  stipulated, 
that  in  the  event  1  make  default  in  the  pa3r- 
ment  of  said  installments,  interest,  premi- 
ums or  fines  to  said  association,  for  a  period 
of  three  months,  then  this  bond  shall  mature 
and  become  payable,  and  I  hereby  authorize 
said  association  to  cancel  my  said  shares,  and 
the  same  shall  be  thereby  forfeited."  At  the 
same  time,  he  executed  the  mortgage,  a  copy 
of  which  is  attached  to  the  answer  of  the  as- 
sociation, conditioned,  that  **  If  the  said  Isaac 
Linskv  shall  well  and  truly  pay  said  sum  of 
$2,000,  as  evidenced  by  said  note,  at  the 
muturity  thereof,  .  .  .  and  shall  also 
promptly  [pay]  on  the  5th  dav  of  each  month 
the  installments  due  on  his  shares,  until  the 
amount  in  the  loan  fund  to  the  credit  of  his 
shares,  from  monthly  payments  and  profits. 


equals  fifty  dollars  for  each  share,  on  which 
said  loan  is  made,  and  shall  also  promptly 
pay  the  monthly  interest  on  said  loan  and 
the  premiums  so  bid  by  him  monthly,  and 
shall  comply  with  the  laws  of  said  associa- 
tion, then  this  conveyance  shall  be  null  and 
void,  otherwise  to  remain  in  full  force  and 
effect,"  subject  to  foreclosure  as  provided 
therein.  On  the  16th  dav  of  September,  1892, 
said  Linsky  having  made  default  in  the  pay- 
ment of  the  installments  on  his  stock,  inter- 
est, premium  and  fines,  for  more  than  three 
months,  and  never  havins  filed  an  applica- 
tion for  the  withdrawal  of  his  shares  oi  stock, 
after  he  had  been  paying  thereon,  two  years 
or  at  any  other  time,  the  association,  by  res- 
olution duly  adopted,  declared  the  said  forty 
shares  of  stock  of  said  Linsky  forfeited  to  the 
remaining  stockholders  of  said  association, 
and  the  same  was  passed  to  the  credit  of  the 
loan  fund  of  the  association. 

From  what  has  been  said,  it  appears,  then, 
that  the  association  was  duly  organized,  un- 
der a  charter  obtained  under  the  general  law 
of  the  state  for  that  purpose ;  that  the  statute 
under  which  It  was  organized  authorized  it 
to  make  all  needful  by-laws  for  the  transac- 
tion of  its  business,  and  to  compel  payment 
and  compliance  with  the  by-laws  which  pro- 
vided for  the  forfeiture  of  the  stock  of  its 
shareholders,  if  they  failed  for  three  months 
to  pay  the  stipulated  contributions  to  the  as- 
sociation, as  provided  by  the  by-laws  and  the 
contract  of  the  borrower ;  that  Linsky  agreed 
to  abide  by  these  rides  and  regulations,  and 
agreed  that  they  should  be  a  part  of  his 
contract  of  loan :  that  he  executed  his  note 
and  mortgage,  and  agreed  therein,  that  if  he 
failed  to  comply  with  the  terms  of  his  con- 
tract, his  stock  should  be  forfeited  to  the  as- 
sociation ;  that  he  did  make  default ;  and  that 
the  association,  in  accordance  with  its  by- 
laws, declared  his  stock  forfeited.  The  pol- 
icy of  the  law  favored  the  forfeiture,  the  stat- 
ute authorized  it,  the  rules  of  the  association 
and  contract  of  the  parties  provided  for  it, 
and  the  association  declared  it,  in  accordance 
with  the  terms  of  the  contract  and  by-laws. 


the  payments  are  made,  not  upon  his  mortgage 
debt,  but  into  a  general  fund,  the  benefits  of  whioh 
are  to  be  shared  by  every  member  of  the  aBsocia- 
tlcn.  And  while  he  may  reap  great  profits  from 
premiums,  fines,  and  high  rates  of  interest,  he  in- 
curs the  hazards  of  losses  from  dishonest  officers, 
defaulting  members,  and  ill-secured  loans,  so  that 
he  may  actually  repay  the  whole  amount  loaned, 
with  a  high  rate  of  Interest,  and  yet  be  a  debtor  to 
the  association.  The  debt  is  in  fact  never  dis- 
charged until  it  is  either  actually  paid  according 
to  the  terms  of  the  mortgage  or  until  the  accumu- 
lation shall  be  sufficient  to  redeem  every  mortgage 
given  by  a  shareholder,  and  cancel  every  share  of 
members  who  have  taken  no  loan  at  its  per  value. 
The  undertaking  of  the  members  to  repay  the 
loan  is  absolute,  and  he  must  perform  his  engage- 
ment. He  can  only  redeem  his  mortgage  by  pay- 
ing its  full  amount.  He  can  have  no  credit  for  the 
value  of  his  shares  until  the  scheme  closes,  and 
there  are  funds  sufficient  to  divide  the  full  amount 
of  the  shares  among  all  the  shareholders  according 
to  the  terms  of  the  scheme."  And  that  case  was 
affirmed  on  this  point  In  Herbert  v.  Mechanics 
Bldg.  &  Loan  Asso.  of  New  Brunswick,  17  N.  J. 
Eq.  497, 90  Am.  Dec.  SOL 
d9  L.  R  ^ 


In  Robertson  v.  American  Homestead  Asso.,  10 
Md.  307, 66  Am.  Dec.  lift,  the  court  in  promulgating 
a  rule  to  ascertain  the  amount  which  the  associa- 
tion would  be  entitled  to  on  selling  the  mortgaged 
lands  in  foreclosure  proceedings  states  that  from 
the  sum  of  the  items  which  were  to  be  paid  the 
amount  already  paid  must  be  deducted.  And  that 
rule  was  subsequently  applied  in  McOahan  v.  Co- 
lumbian Bldg.  Aasa  of  Bast  Baltimore,  No.  2, 40  Hd. 
2S36. 

In  Mosley  v.  Baker,  6  Hare,  87, 12  Jur.  651, 17  L.  J. 
Ch.267,  affirmed  inl  HaU ft T. 801, 8 De  G.  M. & G. 
10K2, 18L.  J.  Ch.  467, 18  Jur.  817,  which  was  a  bill  to 
redeem  from  the  mortgage,  it  was  held  that  per- 
mission to  redeem  should  be  granted  only  upon 
payment  of  all  future  subscriptions  upon  the 
shares  until  the  dissolution  of  the  society,  the 
probable  duration  of  which  was  to  be  ascertained 
by  calculation,  and  the  future  payments  to  be 
treated  as  if  immediately  due. 

Upon  construction  of  the  rule  of  the  society  in 
that  case  the  court  In  Smith  v.  Pilklngton,  1  De  G. 
F.  &  J.  UO,  4  Jur.  N.  8. 68, 28  N.  J.  Ch.  227,  held  that 
when  a  member  comes  to  redeem  his  mortgage  the 
account  is  to  bo  taken,  not  of  what  is  then  due,  but 
of  the  sums  originally  secured  by  the  mortgage. 
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We  find  thus  erected,  agalDst  our  declaring 
this  forfeiture  unconBcionable  and  Inequita- 
ble, as  we  are  asked  to  do  in  this  bill,  a  bar- 
rier 80  high,  we  are  unable  to  surmount  it. 
The  appellani  is  entitled  to  the  full  amount 
of  its  said  loan,  principal  and  interest,  ac- 
cording to  the  terms  of  the  contract,  from  the 
time  said  Linsky  ceased  to  pay  the  same  there- 
on, without  any  abatement  for  the  value  of 
the  stock  forfeited ;  and  if  the  same  is  not 
promptly  paid,  in  redemption  of  its  said 
mortgage  by  tihe  complainant  in  the  cross- 
bill, or  by  the  complainant  in  the  original 
bill,— the  complainant  having  submitted  it- 
self to  the  authority  of  the  court  to  that  end,  — 
it  is  entitled  to  a  decree  of  foreclosure  of  its 
said  mortgage,  and  to  a  sale  of  the  real  prop- 
erty therein  described,  for  the  payment  of 
its  said  debt  and  interest  The  complainant 
in  the  cross- bill  is  entitled  to  redeem  the 
mortgages  of  the  appellant,  and  of  the  An- 


niston  Loan  A  Trust  Company,  br  paying 
the  amounts  that  may  be  ascertainea  to  be  due 
thereon,  respectively,  within  a  short  time  to 
be  specified  bv  the  court ;  and,  in  default  of 
such  redemption  by  him,  then,  the  complain- 
ant in  the  original  bill,  the  Anniston  Loan 
&  Trust  Company,  is  entitled  to  redeem  the 
mortgage  of  the  defendant, —  the  Southern 
Building  A  Loan  Association— by  pay ing  the 
full  amount  due  thereon,  principal  and  inter- 
est, without  abatement  for  alleged  payments 
thereon,  and  in  that  case,  the  decree  of  the 
court  foreclosing  its  own  mortgage,  and  that 
of  said  association,  so  redeemed  by  it,  and  to 
a  sale  of  the  real  estate  in  said  mortgages 
mentioned,  for  the  payment  of  its  own  debt 
and  that  of  said  association  whic^  it  has 
paid. 

2^  decree  cf  the  court  below  is  reversed  and 
the  cause  remanded  for  further  proceedings 
in  conformity  with  the  above  directions. 
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Georp  Lamb  BUIST,  Receiver,  etc.,  of 
Assistance  Building  &  Loan  Association, 
Betpt, 

V, 

Daniel  BRTAN,  Appt. 


(. 
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1.  The  appolntaiont  of  a  recefror  fbr  a 
boilding  ajid  loan  aflsodatloa  terml- 
Bstes  the  contract  of  a  shareholder  who  is  also 
a  borrower  and  has  iriven  a  mortgatie  to  secure 
the  loan  so  that  he  is  not  liable  for  the  monthly 
dues  accruing  after  snob  appointment. 

t.  The  monthly  payments  fbr  snbeerip- 
tionsto  the  shares  of  a  boiliHng  and 
loan  association  which  have  been  pledged 
as  collateral  security  for  a  loan  secured  by 
mortmige,  in  which  interest  and  dues  are  con- 
solidated, should  be  applied  upon  the  mort- 
gage in  determining  whether  that  has  been  paid 
when  the  assoctation  is  in  the  hands  of  a  re- 
oeirer. 


(April  10,  ises.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  for 
Charleston  County  in  favor  of  plaintiff  in  an 
action  brought  to  foreclose  a  mortgage.  Re- 
tened. 

The  complaint  in  the  action  was  as  follows: 
''The  plaintiff,  George  Lamb  Buist,  as  re- 
ceiver of  Assistance  Building  and  Loan  As- 
sociation, a  body  corporate  under  the  laws 
of  said  state,  complaining  of  the  above-named 
defendant,  Daniel  Bryan,  alleges :  (1)  That 
heretofore,  to  wit,  on  or  about  the  9th  day  of 
September,  1892,  in  a  certain  cause  depend- 
ing in  the  court  of  common  pleas  for  Charles- 
ton county,  said  state,  entitled  'E.  M. 
Moreland  e.  Assistance  Building  and  Loan 
Association/  the  plaintiff,  George  Lamb 
Buist,  was  duly  apoointed  receiver  of  the  said 
Assistance  Building  and  Loan  Association, 
and  by  said  court  authorized  and  empowered 


and  then  credit  is  to  be  given  to  the  mortgagor  for 
the  proper  proportion  of  the  profits  and  for  the 
payments  which  he  may  have  made  in  respect  to 
tbe  monthly  subscriptions. 

In  Georgia  the  rules  of  the  society  provide  that 
to  redeem  a  mortgage  tbe  mortgagor  must  pay 
such  an  amount  as  will  at  the  rate  at  which  funds 
are  selling  at  the  time,  produce  the  same  monthly 
interest  as  the  stockholder  had  been  paying,  and 
tbe  conit  held  that  upon  f oredoeure  the  society 
vas  entitled  to  retain  an  equal  amount.  Blchards 
▼.  Kbb  County  Loan  Asso.  U  Ga.  108. 

A  member  may  prevent  tbe  company  from 
throwing  the  funds  of  the  series  to  which  he  be- 
longs into  tbe  common  funds  of  the  association, 
and  may  compel  their  application  to  the  payment 
of  his  loan.  BuUivan  v.  Jaokaon  Bldg.  &  Loan 
Aasa  70  MfSB.  94. 

Under  that  conception  of  an  association  If  the 
adrance  is  returned  the  stock  Is  released  from  the 
hen  of  the  aoodatlon  and  the  owner  thereafter 
has  aU  the  rights  of  other  members  of  the  asso- 
ciation. 

When  the  societj  has  foreclosed  its  mortgage 
■nd  made  the  amount  oat  of  the  mortgaged  prem- 
^  L  R.  A. 


Ises,  the  mortgagor's  stock  is  released  from  the 
pledge,  and  he  holds  it  as  though  he  had  never  got- 
ten any  advance  on  IL  Ocmulgee  fildg.  A  Loan 
Asso.  V.  Thomson,  62  Ga.  427. 

Where  there  is  a  provision  for  the  crediting  of 
payments  of  dues  upon  the  borrower*s  giving  no- 
tice of  withdrawal,  he  cannot  have  such  credit 
upon  foreclosure  of  his  mortgage  because  he  will 
receive  the  benefit  of  his  Installments  upon  the 
winding  up  of  the  association  In  the  increased 
value  of  his  shares.  People^s  Bldg.  ft  Loan  Asso. 
of  Harrison  v.  Furey,  47  N.  J.  Bq.  410. 

RtOe  under  ehcmged  eoncet>tion  of  loan  ateoelation. 

Where  the  old  rule  was  observed  the  advanced 
member  received  on  foreclosure  the  benefit  of 
his  payments  by  having  to  pay  simply  the  dues 
that  were  yet  to  accrue  under  his  contract. 

Thus  it  is  made  to  seem  that  the  scheme  of  the 
Bnglish  societies  contemplates  the  allowanoe  of 
payments  already  made.  Matterson  v.  Mderfleld^ 
L.  B.  4  Ch.  207,  20  L.  T.  N.  8. 603, 17  Week.  Bep.  422. 

In  tbe  earlier  Pennsylvania  cases  in  which  the  as- 
sociations were  operadng  without  the  protection  of 
a  statute  the  advance  was  treated  as  a  mere  loan 


See  also  34  L.  R.  A.  201. 
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to  take  charge  of  all  and  singular  the  assets 
of  said  corporation,  and  to  bring  all  actions 
of  any  kind  and  description  necessary  for 
winding  up  the  affairs  of  said  association, 
and  protecting  the  interests  of  the  stockhold- 
ers thereof ;  that  the  said  G^r^e  Liamb  Buist 
duly  entered  upon  the  discharge  of  his  duty 
as  such  receiyer,  having  qualified  as  required 
by  said  order,  and  ever  since  has  been,  and 
is  now,  the  duly  appointed  receiver  of  said 
Assistance  Building  and  Loan  Association. 
(2)  That  the  said  Assistance  Building  and 
Loan  Association  is  a  corporation  organized 
under  the  laws  of  this  state,  and  was  at  the 
times  hereinafter  mentioned  such,  doing 
business  at  Charleston,  in  said  state.  (8) 
That  heretofore,  to  wit,  on  or  about  the  7th 
day  of  November,  A.  D.  1883,  the  defendant, 
Daniel  Bryan,  duly  made,  executed,  and  de- 
livered his  bond  or  obligation  in  writing 
under  seal,  in  the  full  and  just  sum  of 
twenty-eight  hundred  dollars,  wherein  and 
whereby  It  was  recited  that  whereas  the 
above-bound  Daniel  Bryan  having  bid  In  an 
advance  stock  of  fourteen  hundred  dollars  on 
seven  (7)  shares  of  the  said  association  held 
by  the  said  Daniel  Bryan  as  a  stockholder 
therein,  and,  as  collateral  security,  has  as- 
signed to  the  said  association  the  said  shares, 
and  has  received  for  such  advances  in  cash 
the  sum  of  eight  hundred  and  forty  dollars, 
and  that  it  is  contemplated  that  the  said  as- 
sociation shall  wind  up  when  the  funds  and 
assets  of  the  same  have  so  accumulated  as  to 
enable  each  stockholder  and  member  thereof, 
upon  a  fair  division,  to  be  paid  or  receive 
two  hundred  dollars  of  prop^^  or  assets  on 
each  and  every  share  held  by  him  or  her ;  the 
said  bond  being  oonditionea  that  4f  the  said 
Daniel  Bryan,  his  heirs,  executors,  or  ad- 
ministrators, shall  and  do  well  and  truly 
pay  or  cause  to  be  paid  unto  the  above-named 
Assistance  Building  and  Loan  Association 
the  monthly  sum  of  fourteen  dollars,  of 
which  the  sum  of  seven  dollars  per  month  is 
for  subscriptions  to  the  said  shares,  and  the 
sum  of  seven  dollars  per  month  is  for  interest 
on  the  said  sum  actually  paid  over  to  said 


Daniel  Bryan,  to  be  paid  before  fha  aeTenth 
of  each  and  every  month  until  the  said  asso- 
ciation shall  wind  up  and  determine,  and 
upon  such  winding  up  or  determination  shall 
transfer  and  surrender  the  said  aeven  (7) 
shares  to  the  said  association,  in  satisfaction 
of  the  advance  aforesaid,  and  shall  stand  to 
and  abide  by  the  constitution,  rules,  and 
regulations  of  said  association,  then  the 
above  obligation  to  be  void  and  of  none  ef- 
fect, or  else  to  remain  in  full  force  and 
virtue :  Provided,  that  this  contract  shall  not 
be  construed  in  any  manner  to  proTide  for 
more  than  the  highest  rate  of  intereet  allowed 
bv  law  for  the  use  of  any  sum  actually  ob- 
tained from  said  association. '  (4)  That  oo 
the  7th  day  of  November,  1888,  to  oecare  the 
performance  of  the  conditions  of  said  bond 
or  obligation,  the  defendant,  Daniel  Bryan, 
dulv  made,  executed,  and  delivered  to  the 
said  Assistance  Building  and  Loan  Associa- 
tion his  deed,  and  thereby  conveyed,  bv  way 
of  mortgage,  to  the  said  Assistance  Building 
and  Loan  Association,  its  successors  and  as- 
signs, the  following  lands  and  tenements,  in 
the  county  of  Charleston  and  state  aforesaid, 
to  wit :  'All  that  lot,  piece,  or  parcel  of 
land  situate,  lying,  and  being  on  the  north 
side  of  Lee  street,  one  door  east  of  Meeting 
street,  in  Ward  No.  7  [now  No.  9]  of  the  city 
of  Charleston  and  state  aforesaid,  measuring 
and  containing  in  front  on  Lee  street  forty 
(40)  feet,  and  in  depth  fifty  (50)  feet,  abut- 
ting and  bounding  north  on  lands  of , 

east  on  lands  now  or  late  of  John  W.  O'Brien. 
south  on  Lee  street,  and  west  on  lands  of  the 
said  Eugenia  O.  Robinson,  which  said  lot  of 
land  is  part  of  the  lot  marked  No.  6S  of 
Hume's  plat,  dated  12th  December,  187S, 
of  the  Blake  lands,  and  conveyed  to  me  by 
Eugenia  O.  Robinson  by  deed  dated  7th  Oc- 
tober, 1881 ;  recorded  in  Book  K,  No.  18. 
page  147,  R.  M.  C.  Ofllce  for  Charleston 
county.*     (5)    That  on  the  day  of 


-,  188-,  the  said  mortgage  was  delivered 
to  the  register  of  mesne  conveyances  of  said 
county,  to  be  by  him  entered  on  record,  and 
was  on  said  date  recorded  in  Book  Q.  No.  IH, 


and  tbe  account  was  made  up  aooordlngly  as  shown 
by  the  authorities  cited  supra.  These  deoisioiifl  have 
had  more  or  less  effect  In  giving  the  transaction 
the  character  of  a  loan  in  that  state.  And  in  other 
states  also  It  has  been  given  that  effect  and  the  ac- 
count stated  on  that  basis. 

AU  payments  made  under  the  constitution  and 
laws  of  the  building  association  must  be  regaided 
as  payments  on  account  of  loans  made  to  the  stock- 
holders.   Building  Asso.  v.  Timmins,  8  Phlla.  200. 

The  borrower  is  entitled  to  apply  his  stock  as  a 
credit  on  his  mortgage.  BuUding  Asso.  v.  Rood,  2 
Kulp,S4S. 

The  mortgagor  may  direct  the  payments  to  be 
applied  upon  the  mortgage.  Building  Asso.  v. 
Taylor,  18  W.  N.  0. 18. 

In  Tilley  v.  American  BIdg.  9t  Loan  Asso.,  52 
IM.  Bep.  S18,  which  was  a  bill  to  cancel  the  mort- 
gage, the  court  directed  the  interest  paid  to  be  de- 
ducted and  the  mortgage  foreclosed  for  the  bal- 


A  mortgagee  may  apply  the  value  of  his  stock  in 
reduction  of  the  claim  of  the  association  upon  the 
assets  arising  from  the  sale  of  real  estate  under  a 
seonrity  given  to  the  aasoclation.  Early's  App.  80 
VtLilL 
29  Lb  R.  A. 


The  association  is  only  entitled  to  the  amoont 
loaned  with  interest  from  which  is  to  be  deducted 
the  sums  paid  as  dues.  Banner  v.  Greensboie 
BIdg.  A  Loan  Asso.  78  N.  C.  188. 

In  Ciarksville  BIdg.  &  Loan  Asso.  v.  Stephens,  S8 
N.  J.  £q.  861,  the  court  in  foreclosure  proceedings 
appropriated  the  stock  payments  which  bad  beec 
made  to  the  satisfaction  of  the  indebtedness  to  the 
association. 

lo  Hekelnkaemper  v.  German  BIdg.  ft  8av.  Asso. 
of  Atchison,  22  Kan.  648,  the  lower  court  ignored 
the  premium  bid  and  gave  judgment  fOr  the  actual 
amount  of  the  loan  without  allowing  the  amounti 
that  had  been  paid,  and  the  supreme  oourt  held 
that  there  was  no  error  of  which  the  borrower 
could  complain. 

When  a  member  not  in  defiinlt  seeks  to  redeem 
hiB  mortgage,  the  amount  to  be  discharged  is  the 
principal  sum  loaned.  Toward  payment  of  thii 
the  mori^asor  may  properly  apply  the  gros 
amount  of  all  sums  paid  as  monthly  dues,  comput- 
ing the  same  as  the  amount  may  be  at  the  time  of 
the  adjustments  But  upon  such  sums  no  interest 
can  be  claimed,  nor  can  they  be  required  to  be  ap- 
plied as  of  the  time  when  received.  Tbey  are  nol 
payments  originally  requlied  nor  stipulated  to 


1895. 


BTJI8T  ▼.  BbTAN. 


129 


page  270.  (0)  That  the  said  Daniel  Bryan 
has  failed  to  pay  the  moDihly  Installments 
due,  respectively,  as  follows,  to  wit:  On 
the  7th  day  of  May,  1892,  known  as  the  one 
hundred  and  fifth  installment;  and  install- 
ment due  on  the  7th  day  of  June,  1892,  known 
as  the  one  hundred  and  sixth  installment ;  and 
the  installment  due  on  the  7th  of  July,  1892, 
known  as  the  one  hundred  and  seventh  in- 
stallment ;  and  the  installment  due  on  the  7th 
day  of  August,  1892,  known  as  the  one  hun- 
dred and  eighth  installment  *,  and  the  install- 
ment due  on  the  7th  day  of  Beptember,  1892, 
known  as  the  one  hundred  ana  ninth  install- 
ment. And  that  each  and  al  1  of  said  monthl y 
dues  or  installments  have  been  due  for  more 
than  tile  space  of  three  months.  And  that  the 
said  Daniel  Bryan  has  neglected  and  refuse4 
to  pay  the  same,  whereby  the  condition  of 
said  bond  has  been  broken,  and  this  plain- 
tiff, suing  as  receiver  of  said  Assistance 
Building  and  Loan  Association,  is  entitled 
to  have  a  foreclosure  of  said  mortgage  decreed 
by  this  honorable  court,  and  judgment  and 
execution  for  any  deficiency.  Wherefore  the 
plaintiff  demands  Judgment:  First.  That 
the  liability  of  the  said  defendant,  Daniel 
Bryan,  under  and  by  virtue  of  the  said  bond 
or  obligation,  be  determined  by  this  honor- 
able court,  and  the  amoimt  thereof  fixed  and 
ascertained.  Second.  That  upon  the  liabil- 
ity of  the  defendant  therein  being  so  deter- 
mined and  ascertained,  that  a  foreclosure  of 
the  said  mortgage  be  decreed,  and  that  the 
property  therein  described  be  sold,  and  the 
proceeds  applied — First,  to  the  payment  of 
the  costs  ana  expenses  of  these  proceedings ; 
next,  to  the  payment  of  any  taxes  which  may 
be  liens  on  the  said  premises ;  and  then  to  the 
payment  of  whatever  sum  of  money  may  then 
be  due  upon  tiie  said  bond  and  mortgage  so 
held  by  this  plaintiff.  Third.  That  the  de- 
fendant, Daniel  Bryan,  may  be  adjudged  to 
pay  any  deficiency  which  may  exist  after 
applying  all  of  such  sales  moneys  as  herein- 
l)efore  prayed  for,  and  that  the  plaintiff  have 
leave  to  enter  judgment  and  issue  execution 
against  the  said  defendant,  Daniel  Bryan, 


therefor.  Fourth.  That  the  defendant,  Dan- 
iel Bryan,  and  all  persons  claiming  under 
him  subsequent  to  the  commencement  of  this 
action,  may  be  barred  and  foreclosed  of  all 
equity  of  redemption  or  other  interest  in 
the  said  mortgaged  premises.  Fifth.  That 
the  plaintiff  may  have  such  other  and  f  urthei 
relief  as  the  nature  of  his  case  may  demand 
and  to  this  honorable  court  seem  meet.  ^ 

Defendant  answered,  alleging  a  defalcation 
by  the  treasurer,  insolvency  of  the  associa- 
tion and  concealment  by  the  directors,  and 
stating  that  a  suit  was  pending  by  the  plain- 
tiff herein  against  the  directors  of  the  in- 
solvent association,  to  replace  the  funds  lost 
through  their  negligence  and  mismanage- 
ment, and  that  the  bringing  of  the  present 
suit  before  the  determination  of  the  suit 
against  such  directors  was  premature.  Plain- 
tiff demurred  to  the  above  allegations  of  tha 
answer. 

Upon  the  hearing  defendant  interposed  an 
oral  demurrer  to  the  complaint,  upon  the 
ground  that  it  did  not  state  facts  constituting 
a  cause  of  action.  This  demurrer  was  over- 
ruled, and  an  order  entered  sustaining  plain- 
tiff's demurrer  as  to  the  above  allegations  of 
the  answer,  and  overruling  it  as  to  the  rest. 
Defendant  appealed,  and  filed  the  follow- 
ing exceptions :  "  (1)  Because  the  complaint 
herein  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  circuit  judge 
erred  In  overruling  defendant's  demurrer  in 
terposed  upon  that  ground.  (2)  Because,  i 
overruling  the  demurrer  to  the  complainfi 
his  honor  in  effect  ruled  that  a  receiver  o 
an  insolvent  building  and  loan  associatioo. 
which  has  run  the  period  of  its  natural  life, 
can  sue  the  borrowing  members  of  said  as- 
sociation for  further  payments,  notwithstand- 
ing  the  fact  that  the  association  has  ceased 
to  oe  in  operation,  and  no  equivalent  collec- 
tions are  made  from  the  nonborrowing  mem- 
bers of  said  association.  (8)  Because  to 
allow  the  collections  sued  for  in  the  com- 
plaint is  to  authorize  the  collection  of  an 
extortionate  and  usurious  rate  of  interest 
(4)  Because  his  honor  erred  in  sustaining  the 


be  made  as  payments  toward  any  loan.  Barker  y. 
Biffelow.l5Gray,130. 

It  fa  impossible  for  the  society  to  say  that  the  In- 
staUmeots  as  received  from  time  to  time  are  not 
ascribed  as  payments  to  the  advance.  Brownlie  v. 
Ru8Bell,8  App.  Gas.  S36, 48 L.  T.  N^  8L  881,  47  J.  P. 
757. 

In  estimathiff  the  amonnt  dae  by  a  deceased 
borrowing  member  of  an  association,  he  should  be 
credited  with  the  withdrawal  value  and  not  the 
estimated  valoe  of  the  shares.  Hensel  v.  Inter- 
national Bld0.  &  Loan  Assa  (Tex.)  20  &  W.  Rep.  118. 

Bat  a  borrower  cannot  at  the  same  time  treat 
his  payments  as  payments  on  stock  and  payments 
on  loaDS,  although  his  payments  on  stock,  if  per- 
tevered  in  and  if  the  association  is  successfully 
▼ouQd  up,  may  ultimately  pay  off  his  mortimge. 
He  cannot  make  bis  payments  perform  a  double 
office  at  one  and  the  same  time.  He  cannot  pay 
two  debts  with  the  same  money,  and  if  when  he  is 
eoed  for  the  loan  he  chooses  to  abandon  the  stock 
and  insist  upon  the  payments  which  he  has  made 
upon  it  being  applied  to  his  loan,  be  has  a  ligbt  to 
do  80.  Up  to  that  time  what  he  has  paid  upon  the 
ttock  must  be  taken  to  have  been  paid  upon  stock 
tod  nothing  else.    Now  that  he  has  determined  to 


abandon  his  stock  and  apply  it  to  the  mortgage,  he 
cannot  claim  that  the  payments  on  stock  were  at 
that  time  really  payments  on  the  mortgage  just  as 
If  be  had  never  owned  any  stock.  The  effect  of 
that  would  be  to  say  that  a  borrowing  member 
may  own  stock  without  paying  anything  for  it. 
He  has  no  right  to  claim  that  the  dues  paid  upon 
the  stock  shall  be  credited  to  him  against  the 
mortgage  as  of  the  date  when  these  payments  were 
made,  precisely  as  if  he  bad  never  owned  any  stock 
and  had  never  incurred  any  obligation  for  the  un- 
paid installments  due  upon  it.  Hazel  Loan  8t 
Bidg.  Asso.  V.  Groesbeck.  17  PhihL  24S. 

Bight  to  a  eredtt  of  projits. 

Under  the  original  scheme  of  such  asBociations 
the  advanced  member  was  not  entitled  to  share  in 
the  profits  of  the  enterprise  except  so  far  as  they 
operated  to  bring  the  stock  to  maturity  before  the 
estimated  time.  So  that  if  be  defaulted  or  sought 
to  redeem  before  that  time  profits  were  not  taken 
into  his  account.  But  where  the  association  had 
appropriated  a  certain  part  of  the  profits  for  the 
benefit  of  withdrawing  members  a  member  seeking 
to  redeem  his  mortgaige  was  regarded  as  in  the  po- 
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demurrer  to  the  answer,  so  far  as  it  applies 
to  the  allegations  in  the  twelfth  and  thir- 
teenth paragraphs  of  said  answer.  (The  al- 
legations set  out  above.) 

Messrs.  Fitssimons  A  Moffett  and  R.  G. 
O'Neale,  for  appellant: 

The  complaint  does  not  state  a  cause  of  ac- 
tion because  it  seeks  to  liquidate  the  affairs  of 
an  insolvent  corporation  by  continuing  its 
operation  under  its  charter  and  by-laws,  and 
by  extending  the  liability  of  one  class  of  stock- 
holders and  limiting  that  of  another. 

Re  Assigned  Estate  of  Nat,  8av.  Loan  dt 
EMg,  Asto,  9  W.  N.C.  79;£ndUch,  Bldg.  Asso. 
g  485;  Ijow  Street  Bldg.  Asso.  No.  6  v.  Zueker, 
48  Md.  448;  Windsor  v.  Bandel,  40  Md.  172. 

The  complaint  does  not  state  a  cause  of  ac- 
tion, because  the  allegations  show  payment 
in  full,  principal  and  interest,  of  the  amount 
borrowed. 

To  enforce  the  collections  sued  for  would 
be  in  violation  of  the  statute  against  usury. 

Hardin  v.  Trimmier,  27  S.  C.  110;  Carolina 
Bav.  Bank  v.  Parroit,  80  8.  C.  61. 

All  payments  made,  by  whatever  name 
called,  must  be  credited  on  the  bond. 

Mechanics  db  Farmers  Bldg.  d  Loan  Asso. 
▼.  Dorsey,  15  8.  C.  468;  Columbia  Bldg,  d 
Loan  Asso.  v.  Bollinger,  12  Rich.  Eq.  124,  78 
Am.  Dec.  468;  Thompson  v.  QiUison,  28  8.  C. 
«S42. 

The  so-called  "  stock  payments  "  are  noth- 
ing more  than  partial  payments  upon  the  loan 
made  to  the  borrower. 

Rowland  v.  Old  Dominion  Bldg  db  Loan 
Asso.  115  K  C.  825;  Owrby  v.  Fayettetille 
Bldg,  dt  Loan  Asso.  81  K  C.  56;  Mills  v.  Salis- 
bury  Bldg.  db  Loan  Asso.  75  N.  C.  292;  North 
America  Bldg.  Asso,  v.  Sutton,  85  Pa.  468,  78 
Am.  Dec.  849;  Hoskins  v.  Mechanics  Bl^.  db 
'Aan  Asso.  84  K  C.  838;  Endlich,  Bldg. 
Abso.  g  496,  noU  f,  §  501,  p.  502;  Low  Street 
Bldg.  Asso,  No,  6  v.  Zueker,  supra;  Peters^ 
Bldg.  Asso.  No.  6  of  Baltimore  v.  Jaeeksch, 
01  Md.  198.  . 

Mr.  H.  E.  Young^,  also  for  appellants: 

The  borrowing  member  of  the  association  is 


to  be  charged  onljr  with  the  amount  he  has  b& 
tually  received  with  legal  interest  and  cred- 
ited with  all  his  payments  upon  stock  and  in- 
terest upon  the  principle  of  partial  pay- 
ments. 

Oook  V.  Kent,  106  Mass.  264;  BowkerY.  Mm 
River  Loan  Fund  Asso.  1  Allen,  100;  Winder 
V.  Bandd,  40  Md.  172 ;  Low  Street  Bldg. 
Asso.  No.  €  V.  Zucker,  48  Md.  448;  A- 
ter^  Bldg.  Asso.  No.  6  of  Baltimore  v.  Ja- 
eeksch, 51  Md.  198;  1  Endlich.  Bldg.  Asso. 
$  498;  City  Loan  db  Bldg.  Asso.  of  Augusta  t. 
Goodrich,  48  Qa.  445;  Goodrich  r.  Oihf  Loan 
db  Bldg.  Asso.  of  Augusta,  64  Ga.  98;  fhomssn 
V.  Oemulgee  Bldg.  db  Loan  Asso.  5^  6a.  850; 
Cason  V.  Seldner,  Tt  Va.  298;  BrownUe  v.  fiiw- 
seU,  8  App.  Cas.  248;  Tosh  v.  North  BriiiA 
Bldg.  Soc.  db  Liquidator,  11  App.  Cas.  498. 

He  cannot  be  made  responsible  for  «iy  losBet 
unless  there  is  a  special  rale  of  the  association 
making  him  liable  for  themv 

Rosenberg  v.  Northumberland  Bldg.  Soc  L. 
R.  22  Q.  B.  Div.  375;  Wilson  r.  Miles  PlatHng 
Bldg.  Soc.  Id.  881,  note/  Bradbury  v.  WHd 
[1895]  1  Ch.  888;  1  Endlich^  Bldg.  Asso.  §496, 
note  1. 

Messrs.  Mordecai  Mb  Oadsen  and  B» 
H«  Rutledg^e,  for  respondent: 

The  borrower  must  return  to  the  associa- 
tion the  sum  he  has  actually  received,  with  Id- 
terest  from  the  time  he  received  it,  and  most 
be  credited  with  such  sums  as  he  has  paid  in 
excess  of  the  interest  but  not  credited  with 
dues  paid  on  his  stock,  nor  with  fines.  The 
net  balance  thus  found  due  ia  his  debt  to  the 
association. 

Strohen  v.  FranJdin  Sat.  Fund  db  Loan 
Asso,  115  Pa.  278;  Rogers  v.  Harvo,  92  Tenn. 
85;  Rowland  v.  Old  dominion  mdg.  dt  Loan 
Asso.  115  N.  C.  825;  Towle  y.  American  EBdg. 
Loan  db  Inwst.  Asso.  61  Fed.  Rep.  446. 

Gary»  J.,  delivered  the  opinion  of  thfr 
court: 

This  is  an  appeal  from  an  order  of  the 
circuit  Judge  overruling  a  demurrer  to  the 
complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 


■itlon  of  a  witbdrawinff  member  and  driven  the 
benefit  of  this  appropriation. 

The  borrower  is  no  longer  entitled  to  share  in  the 
profits  of  the  association.  White  v.  Mectaaulcs 
fildff.  Fund  Asso.  S2  Oratt.  233. 

lu  Bowker  v.Mill  River  Loan  Fund  Asso.*  7  Allen« 
.  100,  It  was  held  that  the  relation  of  a  borrower  to 
the  association  was  simply  that  of  debtor  havlnsr 
no  Interest  as  a  member,  or  share  in  Its  profits. 

A  borrower  does  not  when  he  withdraws  money 
on  his  shares  retain  his  orlgrlnal  stock  with  a  right 
to  participate  in  the  profits  of  the  business.  In- 
stead of  CO  of  ormlng  to  the  regulations  and  con- 
tributing as  others  are  required  to  do.  he  puts  an 
end  to  his  relation  and  ceases  to  have  any  Interest 
in  its  affairs,  and  by  his  voluntary  act  Is  a  stock- 
holder no  longer.  Overby  v.  Fayettevllle  Bldg.  ft 
Loan  Asso.  81  N.  C  66. 

A  defaulting  borrower  is  entitled  to  a  credit  of 
the  amount  actually  paid  on  his  mortgage,  but  not 
for  any  share  of  the  profits,  which  had  he  contin- 
ued to  the  end  he  might  have  been  entitled  to. 
Watkins  v.  Worklngmen^s  Bldg.  A  Loan  Asso.  97 
.  pa.  514;  Building  Asso.  v.  Morgan,  2  Kulp,  19. 

In  Falls  V.  United  States  Sav.  Loan  St  Bldg.  Abbo., 
M  L.  R.  A.  174, 97  Ala.  417,  the  court  In  determin- 
29  L.  R.  A. 


Ing  the  question  of  whether  or  not  the  oontnust 
was  usurious  found  that  the  borrower  was  not  a 
memt)er  of  the  association  because  not  entitled  to 
a  share  of  the  profits  and  then  held  that  his  pay- 
ments upon  his  shares  each  year  amounted  to  a  re- 
duction of  his  Indebtedness  and  that  since  the  rate 
of  interest  remained  the  same,  the  contract  was 
usurious. 

In  a  suit  to  redeem  the  plaintiff  should  be  cred- 
ited as  a  present  debt  with  all  subscriptions  to  re- 
demption money  which  would  become  i>ayable  by 
him,  assuming  the  association  to  coiftlnue  f or  the 
whole  of  the  calculated  period,  and  should  receive 
credit  for  the  amount  of  bonus  payable  to  with- 
drawing members  at  the  date  of  notice.  FlemlDg 
V.  Self,8DeQ.M.ft€k  997,1.  Jur.  N.  8. 25, 24  L.  J. 
Cai.29. 

A  member  who  wishes  to  redeem  his  mortgage 
may  have  a  credit  for  bonus  which  has  been  de- 
clared by  the  directors.  Archer  v.  Harrison,  7  De 
G.  M.  &  G.  404,  8  Jur.  N.  &  194, 29  L.  J.  Ch.227, 4  Jur. 
N.8.58.    . 

And  in  one  case  it  was  held  that  upon  foreclosoie* 
the  borrower  is  entitled  to  profits.  Ingoldby  v- 
Riley.  28  L.  T.  N.  8.  66. 

And  in  one  case  tt  was  held  that  a  borrower  can- 
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The  complaint  and  the  exceptions  Noa.  1»  2, 
and  8  will  accompany  the  report  of  the  case. 
The  appellant  contends  that  the  complaint 
shows  upon  its  face  that  the  mortgage  has 
been  paid.  In  considering  this  question,  thla 
court  must  determine  whether  the  monthly 
payments  for  subscriptions  to  the  shares  of 
stock  should  have  been  applied  upon  the 
mortgage.  The  authorities  upon  this  ques- 
tion are  by  no  means  harmonious.  The  ques- 
tion has  not  directly  been  decided  in  this 
state,  though  there  are  authorities  bearing 
upon  this  point  The  authorities  in  our  state 
hare,  however,  decided  two  questions :  (1) 
That  the  money  advanced  was  a  loan;  (2) 
that  where  the  mortgage  is  to  secure  the 
monthly  payments  of  interest  and  dues,  and 
the  contract  is  declared  to  be  usurious,  the 
borrower  is  entitled  to  a  credit,  not  only  for 
the  amount  paid  as  interest,  but  also  for  the 
amount  paid  for  subscription  on  the  shares  of 
stock,  in  ascertaining  the  amount  due  on  the 
mortgage.  In  the  case  of  ColunUna  Bldg,  ^ 
LoanAuo,  ▼.  BUUnger,  12  Rich.  £q.  126,  78 
Am.  Dec.  408,  it  appears  that  in  December, 
1854,  Bollinger,  who  was  a  member  of  the  as- 
sociation and  holder  of  10  shares  of  the  capital 
gtock,  bid  off  $2,000  of  the  funds  of  the  cor- 
poration at  the  premium  of  85  per  cent.  The 
contract,  in  the  beginning,  allowed  a  dis- 
count of  $700  on  an  advance  of  $1, 800,  which 
was  called  a  purchase  of  $2,000  of  the  funds 
of  the  corporation.  This  sum  of  $2, 000  and 
interest  of  6  per  cent  was  to  be  repaid,  in 
sums  of  $10,  at  the  end  of  each  month  suc- 
ceeding the  14th  of  December.  1854,  the  date 
of  the  bond  and  mortgage.  These  were  the 
proTisions  of  the  bohB.  Before  the  second 
Monday  of  December,  1854,  the  defendant 
had  made  82  monthly  payments,  amounting 
to  $820.  After  the  execution  of  the  bond  and 
mortgage,  the  monthly  payments  reauired 
bj  the  condition  thereof  were  duly  maae  un- 
til November,  1856.  This  constituted  a  fur- 
ther sum  paid  of  $460.  The  actual  pavments 
on  the  loan  or  advance  amounted  to  $1,480. 
fiollinger  set  up  the  plea  of  usury,  which 
was  sustained.     Chief  Jvstiee  O'lneal,    de- 


livering the  opinion  of  the  court,  after  recit- 
ing the  provision  of  the  usury  law  then  of 
force,  concludes  as  follows:  ** Under  this 
provision,  the  corporation  will  be  entitled 
to  recover  the  sum  actually  loaned,  deducting 
the  payments  made.  The  result  will  be  that 
$1,800  will  be  the  principal,  on  which  pay- 
ments to  the  amount  of  $1,480  have  been 
made ;  so  the  corporation  has  been  overpaid 
$180.  The  consequence  is  that  complainant's 
bill  must  be  dismissed."  It  will  thuo  be 
seen  that,  in  determining  t^e  amount  due 
under  the  mortgage,  the  association  was  re- 
quired to  deduct,  not  only  the  amount  of  the 
dues  oaid  after  the  execution  of  the  mortgage, 
but  also  the  amount  of  those  paid  before  the 
execution  of  the  mortgage. 

In  the  case  of  Mechania*  d  Farmers*  Bldg, 
db  Loan  Asso.  v.  Dorsey,  15  S.  G.  462,  it  ap- 
pears that  in  1878  the  defendant  obtained  a 
loan  of  $1,000  from  the  said  company,  and, 
to  secure  this  loan,  gave  his  bond,,  with 
mortgage  of  real  estate,  conditioned  to  pay 
to  the  association  monthly  the  sum  of  $17.25, 
itemized  as  follows :  $.'f  for  monthly  sub- 
scription on  his  share ;  (^  for  interest  on  the 
sum  advanced  to  him,  at  the  rate  of  6  per 
cent  per  annum;  and  $7.25  for  the  monthly 
premium  which  he  contracted  to  give  for  the 
loan,— in  all,  $17.25.  He  obtained  this  sum 
at  public  sale,  agreeing  to  give  a  premium 
of  $1.45,  which  premium  was  to  be  paid 
monthly,  and  amounted  to  $7.25  for  five 
shares.  For  th  is  amount,  and  for  the  monthly 
interest,  as,  also,  the  monthly  subscription, 
on  his  five  shares,  he  gave  the  bond  and 
mortgage  above  mentioned;  the  monthly 
payments,  as  therein  stated,  being  in  the 
aggregate  $17.25.  The  defendant  failed  to 
meet  his  bond,  and  suit  was  commenced 
to  foreclose  the  moftgaee.  The  defendant 
pleaded  usury.  The  following  appears  in 
the  decree  of  the  circuit  judge,  which  was 
affirmed  on  appeal  to  the  supreme  court :  "  It 
is  the  opinion  of  this  court  that  the  interest 
paid  to  the  association  plaintiff  by  the  de- 
fendant, John  Dorsey,  should  be  credited 
upon  the  dues  that  should  legally  have  been 


Dot  be  a  withdrawing  stockholder  so  lonir  as  his 
itock  to  held  in  pledire  by  the  association.  Wad- 
IfDver  r.  WashlnirtoD  Gernaan  Bldg.  9i  Loan  Asso. 
153  Pa.  822. 

ForfeUurt, 

Some  of  the  aSBOdations  for  the  purpose  of  en- 
furctnff  a  oompllanoe  with  the  8harebolder*8  con- 
tract provide  for  a  forfeiture  of  his  stock  Id  case  of 
defaalt.  Since  the  member  sivee  no  security  to 
tbe  asKiciatfon  for  the  performance  of  bis  contract 
tome  such  provision  as  this  appears  \o  be  neoes- 
ary.  When,  however,  the  member  has  his  share 
of  tbe  effects  of  the  association  advanced  to  him 
be  gives  aecurlty  for  the  payment  of  bis  future 
does  and  the  necessity  no  longer  ezista  to  resort  to 
forfeiture  to  protect  the  association.  All  the  asso- 
datioQ  can  ask  is  that  tbe  member  shall  carry  out 
bl8  contract,  and  if  his  security  is  ample  there  is  no 
occasion  for  forfeiture  and  there  would  seem  to  be 
notbinir  to  justify  it. 

The  cases  of  SouTHmor  Bij>o.  ft  Loah  Asso.  v. 
Akxisios  Loan  &  T.  Ck>.  and  RAin>AXX  v.  Na- 
noHAL  Bldg.  Loan  A  PBOTEcnva  Union  or  Min- 
nAPOus  (Neb.)  well  represent  tbe  argument  on 
tbe  different  sides  of  the  question.  In  the  former 
»  U  R.  A. 


the  court  aays:  ^The  policy  of  the  law  favored  the 
forfeiture,  the  statute  authorised  it,  the  rules  of 
the  association  and  contract  of  the  parties  provided 
for  it  and  the  association  declared  it  in  accordance 
with  the  terms  of  the  contract  and  by-laws.  We 
find  thus  erected  against  declaring  this  forfeiture 
unconscionable  and  inequitable  ...  a  barrier  so 
nigh  we  are  unable  to  surmount  it*** 

In  BandaxiL  v.  Natxonaii  Bldg.  Loan  ft  Pbo- 
Tsonva  Union  ov  Minnnapoijb,  supra,  the  ar- 
ticles of  the  association  provided  for  the  forfeiture 
of  stock  IB  case  of  the  nonpayment  of  dues,  but 
the  court  says:  ** We  agree  that  eq  uity  will  not  or- 
dinarily relieve  against  such  forfeitures,  and  this 
rule  probably  extends  so  far  that  if  the  borrower 
had  not  been  a  borrower  and  her  stock  had  been 
forfeited  for  dellnquincy  in  assessments,  she  might 
not  have  tbe  aid  of  a  court  to  recover  for  past  pay- 
mentn:  but  the  principle  does  not  extend  bo  far  as 
to  induce  a  court  to  enable  a  lender  to  recover  the 
face  of  the  debt  where  payments  have  been  made 
under  an  agreement  that  on  certain  conditions 
they  may  be  forfeited.*^ 

The  court  then  continues:  **If  A.  lend  to  B.  $1000 
payable  in  installments  of  $10  each—B.  agreeing, 
that,  if  he  fail  to  pay  any  installment  when  it  oomai 
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collected  by  the  plaintiff,  to  wit,  $5.83  per 
month,  which  is  the  interest,  monthly,  on 
$1,000,  at  the  rate  of  seven  per  cent  per 
annam.  The  amount  in  interest,  install- 
ments, and  premium  paid  into  the  association 
plaintiff  from  January,  1878,  to  November, 
1879,  by  tiie  defendant,  John  Doraey,  was 
$174.75.  The  amount  to  which  the  associa- 
tion was  entitled  from  the  same  date  to  No- 
vember, 1879,  at  7  per  cent  per  annum,  was 
$184.00,  leaving  a  balance  of  $40.66  in  favor 
of  John  Dorsev.  It  is  therefore  ordered,  ad- 
judged, and  decreed  (1)  that  the  complaint 
be  dismissed  with  costs ;  (2)  that  the  balance 
of  $40.66  be  placed  to  the  credit  of  the 
defendant,  John  Dorsey,  on  the  books  of 
the  association  plaintiff,  who  shall  apply 
the  same,  at  the  rate  of  $5.88  monthly,  to 
the  satisfaction  of  the  defendant's  dues,  un- 
til the  said  amount  of  $40.66  shall  have 
been  exhausted."  The  complaint  in  that 
case  alleged  that  the  defendant,  at  the  time 
the  action  was  brought,  to  wit,  September, 
1879,  was  in  arrears  nine  months  of  subscrip- 
tion, interest,  and  premium,  and  that  the 
principal  sum  was  therefore  due  also.  Chief 
Justice  Simpson,  delivering  the  opinion  of 
the  court  in  that  case,  says:  ''We  regard 
the  question  here  as  settled  by  the  case  of 
Columbia  Bldg,  d  Loan  Asao.  v.  Bollinger,  12 
Rich.  Eq.  124,  78  Am.  Dec.  463,  in  which 
a  very  learned  and  able  opinion  of  the  dis- 
tinguished chancellor  on  the  circuit,  C/ian- 
eellor  Carroll,  was  overruled  by  the  supreme 
court.  That  case  and  this  are  almost  identi- 
cal. The  charters  of  the  two  companies  were 
nearly  the  same ;  the  by-laws  almost  exactly 
alike.  A  stockholder  in  that  company,  as 
in  this,  borrowed  in  advance  a  certain  sum 
of  money,  which  he  expected  woald  ulti- 
mately be  his.  He  borrowed  at  public  bid- 
ding, as  in  this.  He  contracted  as  here,  by 
bond  and  mortgage,  to  pay  the  monthly  in- 
terest. The  premium,  instead  of  being 'paid 
monthly,  was  deducted  at  the  time  of  the 
contract.  This  was  paid  in  cash,  instead  of 
bv  monthlv  installments.  This  is  the  onlv 
difference  between  the  cases.    Is  this  a  dif- 


ference in  principle?  We  do  not  so  under- 
stand it.  The  court  in  that  case  held  the 
contract  usurious;  Judge  O'Neal,  with  that 
strong  conviction  which  characterized  all  of 
his  opinions,  declaring  *that  there  was  do 
doubt  about  it ;'  and,  but  for  the  earnest  and 
able  decree  of  Chancellor  Carroll,  he  would 
not  have  thought  it  necessaiy  even  to  look 
into  the  authorities  on  the  subject.  The  argu- 
ment of  Chancellor  Carroll  and  the  opinion 
of  the  supreme  court  overruling  it  present 
the  two  opposing  views  on  this  subject.  The 
decree  of  Chaneellar  Carroll  is  based  upon  two 
prominent  grounds :  First.  That  the  dealing 
of  the  parties  was  a  transaction  between  part- 
ners, and  in  reference  to  partnership  funds, 
and  was  not  a  loan.  He  cited  ailter  r. 
Bamee,  6  Bing.  N.  C.  180,  and  several  Eng- 
lish authorities.  Second.  That  the  money 
advanced  to  Bollinger  was  but  that  which 
he  (Bollinger)  would  eet  when  the  corpora- 
tion wound  up,  and  if  he  was  willing  to 
deduct  $300,  — the  premium,  —because  he  was 
getting  the  money  in  advance,  there  was 
nothing  illegal  in  this.  In  that  case,  as 
has  already  been  stated,  the  premium  was 
deducted  at  the  time  the  contract  was  made, 
instead  of  being  contracted  to  be  paid  in 
monthly  installments,  as  the  interest  was  to 
be  paid.  The  chancellor  thought  that  in  this 
respect  it  was  like  a  party  agreeing  to  take 
less  for  a  debt  than  the  amount  actually  due, 
and,  having  executed  the  contract,  he  could 
not  afterwards  dispute  or  repudiate  it.  These 
positions,  which  are  the  only  ones  that  can 
be  taken  with  any  plausibility  in  support  of 
such  a  contract,  after  full  consideration  by 
the  supreme  court,  were  overruled,  and  this 
contract  of  Bollinger  was  declared  usurious. 
We  are  bound  by  tnis  decision. "  In  the  case 
of  Thompaon  v.  Qillieon,  28  S.  G.  542,  the 
monthly  stock  payments  were  calculated  as 
payments  on  the  bond,  divesting  the  question 
of  usury. 

The  authorities  establish  the  following 
propositions :  (1)  That  the  appointment  of 
a  receiver  terminates  the  contract  with  the 
mortgagor  as  originally  contemplated.     (2) 


due,  all  pasnneats  shall  be  forfeited— and  B.  pays 
ninety-nine  of  such  installmeots  and  fails  to  pay 
the  one  hundredth,  would  any  court  in  Christen- 
dom permit  A.  to  recover  the  $1000?  It  is  just  such 
penalties  that  courts  of  equity  have  always  re- 
lieved against.** 

The  courts  are  thus  far  quite  evenly  divided 
upon  the  question. 

A  borrowing  member  of  a  loan  association  who 
has  forfeited  his  stook  for  nonpayment  of  dues 
cannot  refuse  to  pay  his  mortgage  because  the 
valid  stock  outstanding  has  reached  maturity. 
Having  forfeited  his  stock  he  has  none  to  set  oft 
against  bis  indebtedness  on  the  mortgage,  and  that 
being  an  asset  of  the  association  it  is  entitled  to 
collect  It  to  the  full  amount.  Hatfield  v.  Hunting- 
ton City  Bldg.  Loan  ft  8a v.  Assa  1S2  lod.  149. 

If  the  scheme  contemplates  that  the  loan  should 
be  paid  by  the  stock  when  it  reaches  its  par  value 
the  borrower  is  not  entitled  to  have  money  paid  on 
the  stock  applied  on  a  loan  before  that  time,  and  if 
his  stock  is  forfeited  to  the  association  for  the  non- 
payment of  dues  according  to  the  rules  of  the  as> 
sociation.  be  is  entitled  to  no  relief.  Freeman  v. 
Ottawa  Bldg.  Homestead  ft  Sav.  Asso.  114  HI.  Iffi. 

If  a  voluntary  association  forfeits  the  stook  and  i 
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proceeds  to  enforce  the  mortgage,  the  ooort  will 
treat  the  transaction  as  a  loan,  and  the  aooount  will 
be  made  up  by  charging  against  the  member  what 
be  borrowed,  with  interest  and  allowing  in  reduc- 
tion the  amounts  which  he  has  paid  as  dues. 
Bechtdd  v.  Brehm,  26  Pa.  269. 

A  forfeiture  of  the  stock  will  not  be  enforced 
and  if  the  amount  of  the  loan  is  obtained  from  a 
foreclosure  of  the  mortgage,  the  mortgagor  is  still 
a  stockholder  in  the  association,  with  aU  the  rights 
which  his  stock  will  give  him  in  the  winding  up  of 
its  affairs,  ^lowland  v.  Old  Dominion  Bldg.  ft 
Loan  Asso.  115  N.  C.  885. 

Under  the  Minnesota  statutes,  stock  cannot  be 
forfeited  absolutely  to  the  company,  but  it  must 
be  sold  and  the  claim  of  the  association  sstisfled 
and  the  balance  returned  to  the  member.  Henkd 
V.  Pioneer  Sav.  ft  Loan  Asso.  (Minn.)  68  N.  W.  Bep» 
248. 

In  American  Homestead  Co.  v.  Linigan,  16  La. 
Ann.  1118,  counsel  for  the  association  permitted  a 
credit  of  the  value  of  the  stook,  although  a  for- 
feiture was  at  first  claimed. 

Inaolvency  or  abandonment  o/  adkams^ 
When  the  scheme  Is  for  any  reason  abandoned  so 
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That  the  mortgagor,  who  is  also  a  sharehold- 
er, is  not  liable  for  monthly  dues  accrulDg 
after  the  appoiDtmeDt  of  a  receiver.  (8)  That 
upon  the  determination  of  his  contract  with 
Uie  association,  as  originally  contemplated, 
the  mortgagor  is  entitled  as  credits  on  his 
mortgage  both  for  the  amounts  paid  as  in- 
terest, and  also  as  dues  on  his  shares  of  stock. 
(4)  That,  where  the  amounts  paid  by  the 
mortgagor  as  interest  and  dues  aggregate  a 
sum  equal  to  the  amount  the  mortgage  was 
given  to  secure,  a  complaint  for  foreclosure 
of  tiie  mortgage  will  not  be  sustained.  (5) 
That  if  the  association  goes  into  the  hands 
of  a  receiver  before  the  interest  on  the  amount 
actually  advanced,  at  the  rate  specified  in 
the  contract,  and  for  the  length  of  time  the 
contract  was  in  full  force  and  effect,  equals 
the  amount  of  the  premium,  then  the  amount 
due  under  the  mortga>;e  is  to  be  ascertained 
by  calculating  interest  on  the  amount  actu- 
ally advanced,  at  the  rate  agreed  upon,  for  the 
length  of  time  the  contract  remained  of  force 
as  originally  entered  into,  and  deducting 
from  such  amount  all  payments  of  interest 
and  dues;  the  amount  paid  as  interest  and 
dues  not  to  bear  interest.  In  such  a  contract 
as  this  the  interest  would  be  calculated  at  the 
rate  of  10  per  cent  per  annum.  (6)  The  as- 
signment and  transfer  of  the  shares  of  stock  by 
the  mortgagor  as  collateral  security  for  the 
loan,  aod  consolidating  the  interest  and  dues 


in  the  mortgage,  show  that  the  amount  paid 
monthly,  consistincr  of  interest  and  dues,  is 
to  be  regarded  as  wiat  is  called  "* redemption 
money,  and  raises  an  implied  agreement 
that  such  payment  shall  be*  credited  on  the 
mortgage. 

In  support  of  our  positions  on  these  ques- 
tions,  we  cite  the  following  authorities; 
Thompson,  Bldg.  Asso.  chap.  8,  ^§  80,  43, 
50;  Id.  chap.  12,  g^  6,  18;  Endlich,  Bldg. 
Asso.  jg  883,  878,  496,  498.  502 :  2  Am.  <& 
Eng.  Encyclop.  Law.  pp.  629,  642 ;  RandM 
V.  National  Bldg,  Loan  d  Protective  Union 
of  Minneapolis,  42  Neb.  809,  post,  188; 
BrownUe  v.  Russell,  8  App.  Cas.  248.  The 
leading  authorities  sustaining  a  contrary 
rule  as  to  payments  are  Strohen  v.  Franklin 
8av.  Fund  db  Loan  Asso,  115  Pa.  273 ;  Bogers 
V.  Haroo,  99  Tenn.  86 ;  Towle  v.  Ameriean 
Bldg,  Loan  db  Invest.  8oe,  61  Fed.  Rep.  446. 

The  complaint  shows  upon  its  face  that  the 
payments  made  by  the  defendant  exceed  the 
amount  due  under  the  mortgage.  We  decide 
nothing  as  to  the  demurrer  to  the  answer. 
This  action  of  foreclosure  cannot  therefore  be 
sustained. 

It  is  the  judgment  of  this  court  that  thejudg^ 
ment  of  the  Circuit  Oourt  be  reversed,  and  the 
complaint  dismissed. 

Rehearing  denied. 
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Fannie  M.  RANDALL  et  at. 

NATIONAL   BUILDING,  LOAN  ft  PRa 
TECTIVE  UNION  of  Minneapolis,  Appt. 

(43  Neb.  800.) 

^1.  A  member  of  »  twillding  and  loan 
iMwoetaUon,  who    was   aiso   a    1km% 
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brought  an  aetioii«  beflnw  th« 
mainrity  of  tbe  stoek  or  loan*  to 
redeem  from  the  mortffaffe  given  to  secure 
the  loan,  on  the  ground  of  fraud  In  proourioff 
it  She  prayed  that  the  mortirage  be  canceled 
on  her  payment  of  the  amount  found  by  tbe 
oourt  to  be  due.  The  association  brought  Its 
action  to  f  oreoloae  the  mortgage  because  of  de- 
linquency in  Interest.  The  note  provided  that 
any  such  delinquency  rendered  the  whole  debt 
due.   The  oourt  consolidated  the  two  cases,  and 


tbat  the  advanced  member  cannot  have  tbe  benefit 
which  he  expected  from  It  the  tendency  is  to  re- 
tteve  him  from  his  obligation  and  adjust  his  ac- 
count on  another  basis. 

Where  it  Is  neoesMuy  to  appoint  a  receiver  to 
wind  up  the  association  because  of  Insolvency,  the 
court  should  call  in  all  outstanding  loans  not  giv- 
ing credit  for  the  amounts  paid  on  the  stock,  and 
then  dJstrfbute  the  proceeds  among  all  the  stodc- 
holdera.  Towle  v.  American  Bldg.  Loan  ft  Invest- 
ment Soc  01  Fed.  Bep.  44ft. 

If  the  association  becomes  Insolvent,  the  bor- 
rower should  be  required  to  repay  the  amount 
borrowed  with  interest,  and  will  then  be  entitled 
to  share  equally  with  other  members  in  the  dis- 
tribution of  the  assets.  Strohen  v.  Franklin  8av. 
Vnnd  ft  Loan  Asso.  115  Pa.  27& 

Upon  Insolvency  of  an  association  the  borrower 
■hoQld  be  charged  with  the  amount  loaned  with 
interest  and  credited*  with  interest  and  premiums 
paid,  and  his  stock  permitted  to  stand  for  a  dividend 
with  that  of  other  members  of  the  association. 
Bogers  v.  Hargo.  82  Tenn.  8S. 

When  the  scheme  of  the  loan  association  cannot 
te  carried  out  because  of  the  insolvency  of  tbe  as- 
todatlon,  the  oontract  should  be  treated  as  re- 
29UR.A. 


sdnded.  the  loans  ooliected  with  Interest  and  the 
borrowing  members  relegated  to  their  position  as 
stockholders  to  receive  their  v^ro  raia  shares  of  the 
assets  which  are  ooliected  for  distribution.  State 
Sav.  ft  Loan  Asso.  v.  Oarroll,  4  Pa.  Dist.  Rep.  6. 

If  the  association  ceases  to  do  business  the  rule 
will  be  to  charge  each  stockholder  with  his  re- 
ceipts and  interest  on  them  from  the  time  he  ob- 
tained them,  and  credit  him  with  his  payments 
and  interest  from  the  date  each  is  made  and  divide 
the  assets  according  to  the  result,  subject  to  such 
equitable  modification  as  to  expenses,  losses,  etc.« 
as  may  appear  equitable  from  the  proof  at  the 
trial.  City  Loan  ft  Bldg.  Asso.  of  Augusta  v.  Good- 
rich, 48  Ga.  448. 

If  the  association  has  rendered  Impossible  the 
objects  for  which  it  was  originated  by  proceeding 
to  dissolve,  the  borrower  cannot  be  held  to  his 
agreement,  and  his  account  will  be  stated  in  the 
usual  way  by  casting  interest  on  the  amount  bor- 
rowed and  allowing  credit  for  all  payments  made 
by  him  to  tbe  association.  Waverly  Mut.  ft  Per^ 
nument  Land,  Loan  ft  Bldg.  Asso.  of  Baltimore 
County  V.  Buek,  64  Md.  888;  Cook  v.  Kent,  106  Mass. 
264. 

If  the  association  is  prematurely  dissolved,  the 


See  also  34  L.  R.  A.  201. 
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made  a  ffeneral  flndloff  for  the  platntiff  In  the 
llrat  suit,  but  afloertaiued  the  amount  due  on  the 
mortffagre,  and  decreed  a  foreclosure  and  sale. 
The  asBooiation  appealed.  HdA,  that  Inasmuch 
as  both  parties  sought  tbe  same  relief,  and  the 
appellant  obtained  all  the  relief  it  sou^bt,  ex- 
cept as  to  the  amount  found  due,  the  other  issues 
were  immaterial  to  the  appeaL 

8.  The  plan  of  »  IraUdia^  MMocimtton 
was  that  Its  members  should  make  certain  pay- 
ments periodically  upon  the  stock,  and  for  other 
purposes;  that  the  stock  should  mature  at  a  fixed 
time.  Its  loans  also  matured  at  a  fixed  time.  A 
member  made  a  number  of  payments  upon  the 
stock,  and  also  certain  payments  of  interest  and 
premium.  She  then  ceased  to  pay.  The  associa- 
tion declared  her  stock  forfeited,  and  instituted 
an  action  to  foreclose  the  mortgage  securtnff  the 
.  loan.  Held,  that  the  payments  upon  the  stock 
should,  in  an  aocountlnflr  of  the  amount  due  on 
the  mortgage,  be  treated  as  payments  pro  tanlo 
on  the  loan. 

8.  The  fitct  that  the  contract  of  mem* 
berahip  proTlded  strictly  for  the  for- 
faiture  of  stock  in  case  any  payment  was  not 
made  when  due,  did  not  change  the  aboTe  rule. 
In  an  action  to  enforce  tbe  mortgage  a  court  of 
equity  will,  under  such  drcumstances,  relieve 
against  such  forfeiture,  to  the  extent  of  treat  log 
the  payments  made  upoh  the  stock  as  payments 
upon  the  loan. 

t4.  The  fttct  that  opinions  are  prepared 
by  the  commissioner  of  this  conrt  is  no 

indication  that  such  cases  have  not  been  ex- 
amined by  the  judges.  All  questions  of  law, 
and,  so  ftur  as  practicable,  questions  of  fact,  are 
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considered  by  each  of  the  Judges  and  oommls- 
sloners,  and  opinions  are  invariably  sabmittsd 
for  examination  and  criticism  by  the  entirs 
membership  of  the  court. 
6*  Stock  payments*  by  a  borrowing  member 
of  a  buildTog  and  loan  association,  are  not  Ipso 
faeto  credits  upon  hii  indebtedness,  so  as  to  re- 
duce pro  tanto  the  amount  due  on  his  mortgage. 

6.  But  a  borrower  may  elect  to  haTe 
payments  on  account  of  stock  applied  upon 
his  indebtedness  to  the  assoolatioo. 

7.  An  agfreement  whereby  the  stock  of 
a  borrowing  member  of  a  buildlDg  and  loan 
association,  pledged  as  ooUateral  aeourtty  for 
his  loan,  is  to  be  forfeited  upon  default  of  inter- 
est, without  allowing  credit  on  aocount  of  pay- 
ments previously  made  on  such  stock,  is  uncon- 
scionable, and  will  not  be  enf  oroed  by  the  oonrfis 
of  this  state,  although  recognised  as  valid  In  the 
aasociation'B  own  state. 

(November  SO,  180L) 

APPEAL  by  defendant  from  a  decree  of  the 
District  Conrt  for  Hall  County  in  favor 
of  plaintiff  In  a  suit  brought  to  cancel  a  mort- 
gage with  which  was  consolidated  a  suit  by 
a  defendant  for  the  foreclosure  of  the  mort- 
gage.   Aprmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs,  W.  A.  Prince  and  Oeor^  D« 
Emery  for  appellant. 

Mr,  M.  Rskndall  for  api>ellee8. 

Irvine,  (7.,  filed  the  following  opinion: 
The  defendant  was  a  Minnesota  corporatloD, 


mortgagors  should  be  charged  the  amount  bor- 
rowed with  interest,  deducting  from  time  to  time 
the  payments  of  the  dues  and  interest  that  have 
been  paid.  Windsor  v.  Bandel,  40  Md.  ITS;  Hamp- 
Btead  Bldg.  Asso.  Na  11  of  Baltimore  v.  King,  58 
Md.279. 

If  the  asaooiation  becomes  insolvent,  the  liability 
of  the  mortgagor  is  only  to  pay  the  amount  re- 
oeived  with  interest,  deducting  therefrom  the  sums 
which  have  from  time  to  time  been  paid.  Low 
Btreet  Bldg.  Asso.  No.  6  v.  Zucker,  48  Md.  462. 

If  the  association  should  cease  active  operations 
under  itsoonstitutioo  before  the  proper  time  for  it 
to  terminate  from  the  time  of  such  euepension,  the 
right  to  demand  the  weekly  dues  as  such  will  cease; 
and  if  the  amount  paid  in  before  that  time  be  not 
sufficient  to  cover  the  original  amount  advanced 
on  the  shares  redeemed  and  all  accrued  interest 
thereon,  the  member  will  then  only  be  liable  for 
the  balance  of  that  amount  with  Interest  until 
paid.  But  if  the  amount  paid  in  at  the  time  of  the 
suspension  or  when  the  association  ceases  to 
operate  be  equal  to  or  more  than  the  amount  ad- 
vanced on  the  redeemed  shares  and  tbe  accrued  in- 
terest thereon  and  there  are  no  arrearages  of  dues 
and  fines  at  that  time,  in  such  case  the  member 
will  be  entitled  to  have  the  mortgnflre  released. 
Peters  Bldg.  Asso.  Na  6  of  Baltimore  v.  Jaeksch, 
SlMd.198. 

After  tbe  association  has  become  insolvent,  one 
of  its  officers  cannot  apply  stock  held  by  him  in 
satisfaction  of  bis  mortgage  to  the  association,  in 
its  possession,  or  which  it  has  assigned  to  a  third 
person  as  security  for  a  debt  owing  to  him  by  it. 
Quein  v.  Smith,  106  Pa.  88L 

But  if  in  accordance  with  the  rules  of  the  asso- 
elation  payments  from  non-borrowing  members 
might  be  stopped  at  any  time  upon  the  election  of 
the  members  of  those  shares,  such  election  will  not 
ohange  the  rights  or  duties  of  the  borrowing  mem- 
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bers.    Hekelnkaemper  v.  German  Bldg.  A  Sar. 
Asso.  of  Atchison,  SB  Kan.  6411. 
CTian^s  of  rules. 

A  resolution  of  the  association  that  the  value  of 
all  stock  borrowed  on  should  be  allowed  to  such 
holders  as  wished  to  redeem,  cannot  be  rescinded 
to  the  prejudioe  of  a  member  who  had  made  appli- 
cation to  withdraw,  and  has  refrained  from  paying 
his  monthly  dues  in  the  belief  that  his  appUcatioD 
has  been  accepted.  Byre  ▼.  Building  Aaso.  17 
Phila.  Leg.  Int.  148. 

Righl  of  third  penon  to  fiesteC  applfcotfon. 

A  borrower  who  has  assigned  h^  stock  for  a 
valuable  consideration  to  a  third  person  will  not 
be  allowed  to  set  off  its  value  against  his  debt  in  a 
suit  to  foreclose  so  as  to  destroy  its  value  in  the 
bands  of  the  assignee.  Schober  v.  Acoommods- 
tlon  Sav.  Fund  ft  Loan  Asso.  86  Pa.  288. 

Attaching  creditors  of  the  mortgagor  may  ac- 
quire such  an  interest  in  stock  as  to  prevent  its  ap- 
plication to  the  payment  of  the  debt  at  the  demand 
of  persons  holding  a  Junior  lien  on  the  real  estate. 
Oentral  Bldg.  Asso.  v.  Schmltt,  12  W.  N.  a  239. 

If  after  the  assianment  of  stock  as  collateral  for 
a  loan,  a  second  loan  is  taken  out,  and  the  same 
stock  is  assigned  as  collateral,  the  borrower  cannot 
after  a  judgment  on  the  first  loan  apply  the  value 
of  the  stock  towards  its  satisfaction.  Philadelphia 
Mercantile  Loan  Asso.  ▼.  Moore,  47  Pa.  288L 
Effect  of  tveoua  agreement 

Stock  payments  will  not  be  credited  on  the  debt 
if  the  parties  have  agreed  that  the  stock  is  to  be 
kept  alive.  Kelly  v.  Persev«ranoe  Bldg.  Asso.  9 
Pa.  148. 

If  the  association  takes  an  assignment  of  stock 
to  apply  in  satisfaction  of  the  debt,  it  must  allow 
the  amount  which  has  been  pcdd  upon  It^  Phlhui- 
thropic  Bldg.  Asso.  v.  MoKnight,  86  fa.  47QL 

B.P.V. 
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ID  the  nature  of  a  baildlng  and  loan  associa- 
tion The  plaintiff  became  a  member  of  the 
associatioD.  and  procured  a  loan  therefrom, 
executing  her  note  and  mortgage — the  latter 
on  property  on  Grand  Island — to  secure  the 
loan.  This  was  in  September,  1889.  In  1891 
«be  brought  her  suit — her  husband  Joining 
therein --in  the  district  court  of  Hall  county, 
charging  that  she  was  induced  by  fraud  to 
procure  the  loan;  pleading  a  tender  to  the  as- 
sociation of  all  remaining  due  on  the  mort- 
pgp;  asking  an  acccounnng  of  the  amount 
justly  due,  and  that  the  mortage  be  canceled 
upon  her  payment  into  court  of  the  amount 
60  found.  Soon  after  the  defendant  com- 
menced suit  in  the  same  court  to  foreclose  the 
mortage.  The  two  actions  were  consoli- 
dated. The  court  found  generally  for  the 
plaintiffs  in  the  first  action,  ascertaining  the 
amount  due  on  the  mortgage  as  $703.06.  and 
ordered  that  unless  this  amount  should  be  paid 
in  a  time  fixed  the  mortgaged  premises  be  sold 
to  satisfy  the  debt.     The  defendant  appeals. 

A  portion  of  the  argument  related  to  the 
propriety  of  the  court's  finding:  for  the  plain- 
Hits,  and  the  petition  and  proofs  are  attacked 
if  insafflcient  to  authorize  the  relief  prayed. 
We  cannot  see  how  these  questions  are  ma- 
terial. Id  the  present  condition  of  the  case. 
The  plaintiffs  asked  that  they  be  permitted  to 
pay  the  amount  due.  The  defendant  asked 
that  they  be  required  to  pay  the  amount  due. 
While  the  decree  finds  generally  for  the  plain- 
tiffs, it  orders  a  sale  of  the  property  if  the 
amount  due  is  not  paid  within  a  time  cer- 
tain. The  defendant,  therefore,  obtained  all 
the  relief  it  sought,  unless  the  court  erred  in 
ascertaining  the  amount  of  recovery.  We 
think  this  question  is  the  only  one  for  deter- 
mination, under  this  condition  of  the  record. 
The  contract  of  membership  in  the  association 
required  the  member  to  make  certain  periodi- 
cal payments  as  assessments  on  the  stock  sub- 
scribed; certain  payments  to  the  expense  fund, 
and  certain  other  payments,  or  rather  some- 
what uncertain  payments,  to  be  made  as  called 
for,  for  the  purpose  of  satisfying  the  stock  of 
its  deceased  members.  The  contract  of  loan 
required  the  borrower  to  pay,  in  monthly  in- 
stall oients,  interest  on  the  loan  at  the  rate  of 
5  per  cent  per  annum,  and  a  *'  premium  "  of  6 
per  cent  per  annum.  In  ascertaining  the 
amount  due  on  the  mortgage,  the  court  ap- 
plied the  payments  made  upon  the  stock  of  the 
plaintiff  as  partial  payments  of  the  principal 
dtbt.  The  defendant  claims  that  this  was  er- 
roDeous,  that  the  loan  and  membership  were 
by  virtue  of  separate  contracts,  that  they  must 
be  treated  as  distinct,  that  under  the  rules  of 
the  association  the  stock  payments  had  become 
forfeited  by  delinquency  in  subsequent  pay- 
meets,  and  that  the  defendant  was  entitled  to 
recover  the  face  of  the  loan  together  with  all 
unpaid  premiums  and  interest.  It  must  be 
here  remarked  that  the  court  allowed  no  in- 
terest  from  the  commencement  of  the  action 
to  the  rendition  of  the  decree.  This  was  cor- 
rect, provided  the  court  properly  assessed  the 
amount  of  recovery,  because  the  amount  so 
foand  was  less  than  the  tender  made  before 
action  was  brought,  which  was  refused  by  the 
association. 

Id  order  to  determine  the  principal  question. 


it  will  be  necessary  to  state  more  particularly 
some  of  the  features  of  this  particular  asso- 
ciation. In  the  first  place,  its  plan  was  that 
its  stock  and  loans  should  both  mature  at  a 
time  certain.  There  was  no  general  provision 
for  a  surrender  and  withdrawal  from  the  mem- 
bership, but  the  right  to  withdraw  before  the 
maturity  of  the  stock  was  confined  to  the  rep- 
resentatives of  deceased  members  who  might, 
at  their  option,  remain  in  the  association  or 
withdraw.  To  meet  payments  on  account 
of  such  withdrawals,  the  withdrawal  assess- 
ments before  mentioned  were  made.  The  con- 
tract  of  membership  provided  in  different 
I  places,  very  rigidly,  that  in  case  any  member 
,  failed  to  pay,  by  the  time  it  was  due,  any  of 
I  the  various  assessments,  his  membership  should 
<  be  forfeited,  and  all  sums  theretofore  paid 
'  should  be  forfeited  to  the  association,  without 
right  to  recover  or  accounting  therefor.  The 
note  and  mortgage  provided  that  any  f ailtire 
to  pay  any  installment  of  the  interest  or 
premium  when  due  should  mature  the  whole 
debt.  Mrs.  Randall  subscribed  for  thirteen 
shares  of  stock  in  September,  1889.  Her  note 
and  mortgage  were  dated  October  1,  1889, 
and  are  for  $1,000.  The  stock  was  planned 
to  mature  in  five  years.  The  note  was  payable 
fifty-nine  months  after  date.  An  initiation 
fee,  with  certain  other  charges,  and  all  assess- 
ments, interest,  and  premium,  were  paid  until 
and  including  February,  1891,  wnen  Mrs. 
Randall  ceased  tojpay,  and  soon  after  brought 
suit.  In  July,  1891,  and  before  the  suit  to 
foreclose  was  commenced,  the  association 
passed  a  resolution  dechiring  Mrs.  Randall's 
stock,  and  the  payments  thereon,  forfeited. 
Under  these  drcumstanoes,  is  Mn.  Randall 
entitled  to  have  her  stock  payments  credited 
upon  the  loan? 

In  the  first  place,  it  must  be  remembered  that 
this  association  is  a  foreign  corporation,  and  is 
not  entitled  to  the  protection  which  our  statp 
utes  (Comp.  Stat  chap.  16,  gg  145  «^  #09.)  afford 
or  attempt  to  afford  to  such  corporations  in  this 
state.  The  events  were  prior  to  the  amen^ 
ment  of  the  law  referred  to,  in  1891,  and  the 
association  has  not  attempted  to  comply  with 
the  provisions  of  the  amendatory  law  in  re- 
gTtrd  to  foreign  corporations.  The  validity  or 
n future  of  that  legislation  is  not,  therefore,  pre- 
sented for  consideration  in  this  case.  The 
c  ses  are  very  numerous,  relating  to  the  re- 
spective rights  of  such  associations  and  their 
members.  A  review  of  them  would  be  tedi- 
ous, and  not  very  useful.  A  very  clear  state- 
ment of  the  result  of  the  cases  may  be  found 
in  the  note  to  Bobertsony.  American  Homestead 
Amo,  .  e9  Am.  Dec.  145.  The  law  is  there  stated 
with  abundant  citations  that  when  a  member 
of  an  association  becomes  a  borrower  the  trans- 
action has  been  considered  as  so  much  in  the 
nature  of  a  loan  that  subseQuent  payments 
made  by  the  member  upon  his  stock  are  partial 
payments  upon  his  debt;  but  other  cases  (and 
we  think  the  greater  weight  of  the  modern 
rases)  decide  that  payments  of  dues  are  not, 
ijao  facto ^  payments  upon  the  mortgage  debt, 
and  do  not  operate  of  themselves  to  extinguish 
it  'pro  tanto;  still  the  borrower  has  a  ri|?bt  to  so 
apply  them,  and  the  association  may,  in  case 
of  default,  make  such  application.  A  proper 
regard  for  the  nature  of   the  contract,   we 
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think,  leads  to  the  codcIusiod  that  during 
the  currency  of  the  debt  and  membership  the 
accounts  arising  out  of  each  should  be  kept 
separate,  and  that  stock  payments  do  not,  as 
they  are  made,  operate  as  payments  on  the  debt; 
but  it  must  not  he  forgotten  that  the  object  of 
the  stock  payments  is  ultimately  to  satisfy  the 
stock,  and  that  in  the  case  of  a  borrower  such 
payments  operate  ultimately  to  satisfy  the 
debt.  While  a  borrower  may  ultimately,  if 
the  association  works  successfully,  become  en- 
titled to  other  returns  upon  his  stock  until  the 
debt  is  satisfied,  all  payments  made  by  him  are 
finally  applied  to  that  purpose.  We  are  aware 
that  there  always  seems  to  be  an  effort  made  to 
obscure  this  relationship,  and  to  giye  the  trans- 
action a  different  form;  but  whatever  may  be 
the  devices  of  actuaries  to  make  it  appear  that 
payments  are  investments  simply  in  a  proflta- 
Dle  stock,  and  that  the  loan,  in  some  mysteri- 
ous manner,  pays  itself,  the  fact  is  that  it  is 
paid  from  the  stock  assessments,  and  that,  in 
the  contemplation  of  both  parties,  the  stock  as- 
sessments are  to  be  applied  sooner  or  later  for 
that  purpose.  The  right  of  either  party  to  so 
apply  them,  in  an  organization  of  this  charac- 
ter, during  the  currency  of  both  loan  and 
membership,  is  not  here  to  be  decided:  but  the 
association  has  terminated  Mrs.  Randall's 
membership  by  its  resolution  of  forfeiture, 
and  has  matured  the  loan  by  its  election  to 
foreclose.  This  proceeding  is  therefore  not 
one  to  determine  the  rights  of  a  continuing 
membership,  but  this  is  a  proceeding,  after 
membership  determined  and  the  loan  matured, 
to  adjust  the  correlative  rights  and  duties  of 
the  parties.  In  such  case  we  think  it  very 
clear  that  the  stock  payments  must  be  applied 
to  the  purpose  for  which  they  were  principally 
intended,  to  wit.  as  payments  on  the  debt  In 
case  of  associations  whose  shares  have  an  un- 
certain maturity,  elaborate  calculations  have 
•sometimes  to  be  made  in  order  to  determine 
the  present  value  of  the  shares;  but  in  this 
case,  where  the  maturity  is  certain,  and  the 
plaintiff  renounces  all  claim  to  profits,  the  face 
of  the  payments  indicates  the  proper  credits. 
To  avoid  this  application  of  the  payments,  the 
defendant  urges  the  forfeiture  clauses  of  its 
contract.  We  agree  with  the  defendant  that 
equity  will  not  ordinarily  relieve  against  such 
forfeitures,  and  this  rule  probably  extends  so 
far  that  lif  Mrs.  Randall  had  not  been  a  bor- 
rower, and  her  stock  had  been  forfeited  for 
deliquency  in  assessments,  she  might  not  have 
the  affirmative  aid  of  a  court  to  recover  for 
past  payments;  but  this  principle  does  not  ex- 
tend so  far  as  to  induce  a  court  to  lend  its  affir- 
mative aid  to  enable  a  lender  to  recover  the 
face  of  the  debt  where  payments  have  been 
made  under  an  agreement  that,  on  certain  con- 
ditions, they  may  be  forfeited.  It  is  more 
than  probable  that  the  effect  of  this  forfeiture 
would  be  to  deprive  Mrs.  Randall  of  the  right 
to  participate  in  any  profits  which  have  arisen 
on  her  stock;  and,  when  given  this  effect,  we 
think  the  contract  of  the  parties  has  been  en- 
forced. If  A.  lend  B.  $1,000,  payable  in  in- 
stall ments  of  $10  each.— -B.  agreeing  that,  if 
he  fail  to  pay  any  installment  when  it  comes 
due,  all  payments  shall  be  forfeited, — and  B.  pay 
99  of  such  installments,  and  fail  to  pay  the  one 
hundredth,  would  any  court  in  Christendom 
99  L.R  A. 


permit  A.  to  recover  the  $1,000?  It  is  just 
such  penalties  that  courts  of  equity  have  al- 
ways relieved  against.  The  treaiiuent  of  penal 
bonds,  as  well  as  the  whole  doctrioe  of  mort- 
gages, is  based  upon  a  principle  of  relieving 
against  such  forfeitures,  or  rather  lefusine  to 
assist  them,  and  the  principle  which  has  tnus 
prevailed  in  such  cases  for  centuries  is  precisely 
applicable  here.  We  think,  therefore,  that  the 
district  court  proceeded  properly  in  making 
the  computation.  In  Lincoln  Hldg.  dt  Sip. 
A890,  V.  Graham,  7  Neb.  173,  it  is  evident  this 
court  adopted  a  similar  view  in  making  the 
computation. 

The  plaintiffs  state  in  their  brief  that  they 
took  a  cross-appeal.  Aside  from  this  state- 
ment, the  record  bears  no  evidence  of  such 
fact.  This  is  not  very  material,  however,  be- 
cause the  plaintiffs  state  that  their  cross  appeal 
is  based  upon  the  failure  of  the  district  court 
to  find  in  their  favor  on  their  plea  of  usury. 
We  cannot  find,  on  a  close  examination  of  the 
record,that  the  plaintiffs  anywhere  plead  usury 
in  the  transaction.  The  decree  of  the  district 
court  is  therefore,  in  all  things,  affirmed. 

Affirmed. 

Harrison*  J.,  did  not  sit 

A  petition  for  rehearing  was  subsequently 
granted  in  response  to  which  on  February  19, 
1896,  Post*  J,,  delivered  the  following  opin- 
ion: 

It  is  evident  from  the  brief  submitted  by 
counsel  for  the  appellant,  that  they  are  not 
familiar  with  the  method  of  transacting  busi- 
ness in  this  court.  The  fact  that  the  opinion 
heretofore  filed  (42  Neb.  809),  was  not  pre- 
pared by  a  member  of  the  court  most  not  be 
taken  as  an  indication  that  the  conclusion 
therein  announced  represents  the  views  of  the 
commissioners  only.  On  the  contrary,  every 
question  of  law,  and,  so  far  as  practicable, 
every  issue  of  fact,  is  examined  by  all  the 
court,  both  judges  and  commissioners;  and,  in 
accordance  with  our  invariable  rule,  opinions, 
whether  prepared  by  Jud^s  or  commissioners, 
are  submitted  for  ezanunation  and  criticism 
by  the  entire  membership  of  the  court  This 
obseryation  is  suggested,  not  alone  bv  the 
courteous  remarks  of  counsel  for  appellant, 
but  also  by  the  fact  that  our  practice,  which  is 
conceded  to  be  an  innovation  upon  the  rule  in 
other  jurisdictions.is  apparently  not  understood 
by  members  of  the  profession  in  our  sister 
states.  But  to  return  to  the  case  at  bar.  Not 
only  is  the  Judgment,  heretofore  announced 
that  of  the  court,  but  it  is  in  accordance  with 
our  unanimous  conclusion  at  the  time  this 
cause  was  argued  and  submitted. 

2.  A  re-examination  of  the  subject,  in  the 
light  of  able  briefs,  has  tended  to  confirm  the 
views  stated  on  the  former  occasion.  It  may 
be  conceded  that  the  liability  of  a  member  of 
a  building  and  loan  association  on  his  stock 
and  on  his  loan,  if  he  be  a  borrower,  are  en- 
tirely different,  and  that  payments  on  the  for- 
mer are  not  necessarily  credits  on  the  latter. 
It  does  not  follow,  however,  that  a  failure  u^ 
pay  interest  or  dues  in  accordance  with  bis 
agreement  or  the  by-laws  of  the  associatioQ 
will  in  eyerv  instance  per  m  amount  to  a  fo^ 
feiture  of  his  stock,  so  as  to  authorize  a  con- 
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fiacation  of  the  amouDt  paid  thereoD.  We 
adopt  as  wrand  the  doctrine  anoouDced  In  the 
text  of  Thompfion  on  Baildiog  Associations 
(pa^  VI),  viz. !  '  'If  the  borrower  is  in  def  aul  t, 
having  violated  the  rules,  be  has  forfeited  his 
right  to  anv  interest  profit;  hut  he  has  not 
thereby  forfeited  his  stoclE,  and  can  apply  that 
as  a  credit  if  he  chooses."  We  are  incliDed, 
also,  to  agree  with  the  view  recently  expressed 
by  the  supreme  court  of  North  Carolina  in 
Raudand  v.  Old  Dominion  Bldg.  db  Loan  Asao,, 
115  N.  C.  825,  that  an  agreement  whereby  the 
stock  of  a  member  of  a  buildine  association, 
held  as  collateral  security  for  a  loan  made  to 
the  pledgeor,  is  to  be  forfeited  upon  default  of 
payment  of  dues  or  interest,  witiiout  allowing 
credit  on  account  of  payments  previously  made 
on  such  stock,  is  unconscionable,  and  should 
not  be  enforced  bv  the  courts  of  this  state,  al- 
though recognized  as  valid  in  the  association's 
own  state.  We  have  not  overlooked  the  recent 
case  of  Southern  Bldg,  d  Loan  Auo.  v.  AnnU- 
ton  Loan  A  7.  Co.  101  Ala.  582,  anU,  120, which 
certainly  sustains  the  proposition  contended  for 
by  the  appellant  herein.  But  that  decision  ap- 
pears to  rest  upon  the  authority  of  Ncrik 
America  Bldff.  A$eo,  v.  Sutton,  85  Pa.  488, 
overruling,  as  it  is  said,  cases  in  that  state  as- 
sening  a  different  doctrine.  However,  that 
assumption  is,  we  think,  due  to  a  misconcep- 
tion of  the  effect  of  the  case  last  cited.  Ac- 
cording to  the  earlier  Pennsylvania  cases  stock 
payments  by  a  borrowing  member  were  re- 
garded as  credits  on  his  mortgage,  reducing 
pro  tan  to  the  amount  of  his  indebtedness  to  the 
association;  and  although  that  doctrine  has 
been  modified  by  North  America  Bldg.  Auo. 
V.  Sutton,  supra,  to  the  extent  that  payments 
hy  a  borrower  on  account  of  his  stock  are  no 
longer  ipeofaeto  credits  on  his  mortgage,  thev 
may  be  still  so  applied  at  his  election,  as  is 
evident  from  the  following  quotation  from  the 
case  mentioned:  *'What  was  there  said  [re- 
ferring to  prior  decisions  of  that  court]  is  not 
to  be  regarded  as  laying  down  the  rule  that 
payment  of  the  dues  on  stock  ipeo  facto  works 
ao  extinguishment  of  so  much  of  the  mortgage. 
The  debtor  may  so  apply  it.  but  the  payment 
itself  is  not  an  application  of  the  money  to  the 
reduction  of  the  mortgage.  .  .  .  The  debtor 
is  not  compelled  to  give  up  his  stock  whenever 
suit  is  brought  on  his  bond  or  mortgage.  Such 
would,  however,  be  the  necessity  of  the  case, 
if  the  law  applied,  against  his  consent,  the  in- 
stallment paid  by  him  upon  his  stock  to  the 
discharge  of  his  indebtedness  for  money  bor- 
rowed/ Bee  also  Watkine  v.  Workingmen's 
Bldg.  db  Loan  A$ao.  97  Pa.  614;  Economy  Bldg. 
Am.  V.  Hungerbuehler,  98  Pa.  258.  The  Ala- 
bama case  is  not,  it  seems,  sanctioned  either 
by  the  weight  of  authority  or  the  sounder  rea- 
Boning,  as  is  demonstrated  by  the  opinion  of 
onr  Brother  Irvine,  above  referred  to. 

The  motion  for  a  r^earing  i$  aeeordinglp  de- 
nied. 


«/.»  not  sitting. 
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UNION  PACIFIC  R.  CO.,  Pff.  in  Err.. 

V. 

Lars  ERICKSON. 
(41  Neb.  L) 

*  1  •  The'plaintur  was  a'sectton  maa  am- 
ployed  by  the  defandaat.  He  was  eogaged 
in  repairing  the  roadway,  and  stepped  awa}*  from 
the  track  to  permit  a  fast  passenger  train  to  pass. 
He  stood  about  12  feet  from  the  track.  As  the 
train  passed  him,  a  large  piece  of  coal  fell  from 
the  tender,  struck  the  ground,  and,  being-  shat- 
tered, a  fraffment  rebounded,  and  struck  the 
plalotifl,  lojuriog  him.  The  evidence  showed 
that  it  required  the  full  oapacity  of  the  tender  to 
store  enough  coal  to  supply  the  engine  during  its 
run,  and  that  the  tender  had  been  loaded  to  its 
full  capacity  from  a  chute  without  any  precau- 
tions as  to  the  safe  disposition  of  the  coal  in  the 
tenden  that  it  was  the  fireman's  duty  to  place  in 
safety  any  coal  found  in  a  dangerous  position. 
Held,  that,  under  these  facts,  it.  was  proper  to 
submit  the  case  to  the  jury  as  to  whether  the 
company  had  been  negligent  in  loading  the  coal. 

8.  While  the  facta  iuatUfyin^  aa  laftev 
eace  of  ne^ U^eaee  mast  be  established 
by  the  evidence,  and  their  existence  must  not  be 
left  to  the  conjecture  of  a  jury,  and  while,  ordi- 
narily, negliirence  cannot  be  presumed  merely 
from  the  happening  of  an  accident,  still  facts  may 
be  established  by  circumstances,  and  the  same 
facts  which  prove  the  accident  may  be  circum- 
stances from  which  the  facts  justifying  an  infer- 
ence of  negligence  may  be  found  to  exist. 

8.  la  sach  a  ease  ewideaee  teadia^  to 
sibow  that  it  was  praetieable  to  place 
railings  about  the  top  of  the  tenders  to  safely  in- 
crease their  capacity,  and  that  this  tender  was  not 
provided  with  such  a  railing,— Held,  to  be  admissi- 
ble. 

4.  Employaieat  ia  the  service  ef  a  coai- 
moB  master  is  act  aloae  soUlcieat  to 
ooBstitate  two  mea  Ibllow  serraato 
within  the  rule  exempting  the  nuister  from  lia- 
bility to  one  for  Injuries  caused  by  the  negligence 
of  the  other.  To  make  the  rule  applicable,  there 
must  be  some  consociation  in  the  same  depart- 
ment of  duty  or  line  of  employment, 

(June  6,  UM.) 

ERROR  to  the  District  Court  for  Dodge 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dama- 
ges for  personal  inluries  alleged  to  have  been 
caused  by  the  negligence  of  defendant's  ser- 
vant.   Affirmed. 

The  facts  are  stated  in  the  Commissioner't 
opinion. 

Mesere.  J.  M.  Tharstoa,  W.  R,  Kelly, 
and  E.  P.  Smith,  for  plaintiif  in  error: 

The  plaintifF  has  entirely  failed  to  prove  any 
actionable  negligence  on  the  part  of  the  de- 
fendant's employes  in  any  respect  stated  in  the 
petition,  or  to  account  for  the  falling  or  burst- 
ing of  the  piece  of  coal  mentioned  therein. 

Mere  proof  of  the  injury,  or  of  the  immediate 
accident,  is  insufficient  to  establish  negligence, 
and  negligence  is  not  to  be  inferred. 

*Headnote8  by  iBvm,  C. 


Note.— Upon  the  subject  of  who  are  fellow  ser^ 
vents  within  the  rule  that  the  master  is  not  liable 
for  injury  to  one  by  another,  see  note  to  Dixon  v. 
Chicago  ft  A.  R.  Oo.  (Ho.)  18  L.  B.  A.  Tiffi. 
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Patterson,  Railway  Accident  Law,  §  878,  and 
note;  Groitenbaeh  v.  Milwaukee,  65  Wis.  85,  56 
Am.  Rep.  6i4;  Baker  ▼.  Maduon,  56  Wis.  880; 
Brown  v.  Kendall.  6  Cusb.  202;  Bockwood  v. 
WiUan,  11  Cush.  221;  Niiro  Glycerine  Case,  82 
TJ  S.  15  Wall.  524,  21  L.  ed.  206;  Burlington 
dM.RROo,r.  Wendl,  12  Neb.  76;  Stetenwn 
Y.  Chicago  d  A,  B.  Co,  18  Fed.  Rep.  498;  Mor- 
rieon  v.  PhiUipa  d  C.  Constr,  Go.  44  Wis.  410, 

28  Am.  Rep.  699;  Ladd  v.  New  Bec(ford  B.  Co. 
119  Mass.  412,  20  Am.  Rep.  881;  St^&n  ▼. 
Chicago  dt  N.  W,  B.  Co,  46  Wis.  259;  Wood  t. 
Chicago,  M.  d  8t.  R  R  Go.  51  Wis.  196;  De 
Vau  V.  Penneyltania  d  N.  J.  Canal  d  B.  Co, 
180  N.  Y.  682;  Sorenaon  ▼.  Menasha  Paper  d 
Pulp  Co.  56  Wis.  888;  8e7iulU  y.  Chicago  d  N. 
W.  B,  Co.  67  Wis.  616,  58  Am.  Rep.  881. 

The  court  erred  in  allowing  the  plaintifF,  on 
cross>examination  of  the  engineer,  Myers,  to 
show  that  after  the  date  of  the  accident  railings 
were  put  around  the  top  of  the  locomotive  ten- 
ders belonging  to  the  company. 

Lang  v.  Sanger,  76  Wis.  71;  Columbia  d  P. 
6,  R  Co.  V.  Hawthorne,  144  U.  6.  202,  86  L.  ed. 
405;  McGlary  v.  Sioux  City  dP,  ROo.S  Neb. 
44.  19  Am.  Rep.  681;  Piekett  v.  Crook,  20  Wis. 
858. 

Plaintiff  does  not  say  he  knew  the  way  the 
tender  was  usually  loaded  when  it  daily  passed 
him  while  be  was  working  on  the  right  of  way, 
but  when  he  could  have  known  this  by  obser- 
yation  the  law  presumes  that  he  did  iaow  it. 

Belm  Y.  Armour,  58  Wis.  1. 

An  act  from  which  injurious  consequences 
would  not  reasonably  be  expected  or  appre- 
hended by  persons  of  common  prudence  is 
not  an  act  of  negligence. 

Wood  ▼.  Chicago,  M.  d  St.  P.  R  Co.  Si  Wis. 
201;  McKee  ▼.  Chicago,  B.  I.  d  P.  B.  Co.  18  L. 
R  A.  817,  88  Iowa,  616;  Loftue  ▼.  Union  Ferry 
Co.  of  Brooklyn,  84  N.  T.  459,  88  Am.  Rep. 
588;  ^ogren  v.  Hail  58  Mich.  274:  Biehards  v. 
Bough,  53  Mich.  2l2;  Atchieon,  T.  d  8.  F.  B. 
Co.  V.  Howard,  4  U.  S.  App.  202,  49  Fed.  Rep. 
206;  Meyer  ▼.  Midland  Pac.  B.  Co,  2  Neb.  889; 
Chicago  d  A.  B.  Co.  v.  Kelly,  127  Dl.  637;  St. 
Louis  d  S.  F.  B.  Co.  v.  Weaver,  85  Kan.  412, 
57  Am.  Rep.  176. 

If  the  plaintiff  is  right  In  his  assumption 
that  this  injury  arose  from  a  defect  in  the  con- 
struction of  the  tender,  or  in  its  management, 
obvious  to  himself,  or  which  with  ordinary 
care  he  might  have  known,  then  by  continuing 
in  his  employment  without  demurrer  he  as- 
sumed such  risk  and  hazard. 

Chicago,  B.  L  d  P.  B.  Co.  v.  Lonergan^  118 
m.  41;  SrhulU  v.  Chicago  d  N.  W.  B.  Co.  67 
Wis.  620,  58  Am.  Rep.  891;  14  Am.  &  Eni?. 
Encyclop.  Law,  p.  842;  Wood,  Mast.A  S.  845; 
Minty  v.  Union  Pac.  JR.  Co.  4  L.  R.  A.  409,  2 
Idaho,  437. 

The  falling  of  coal  sometimes  from  a  moving 
or  passing  train  was  a  danger  incident  to  his 
employment,  and  his  familiarity  therewith 
must  be  considered  as  conclusively  proven. 

Wood,  Mast.  &  8.  §8  826  et  acq.;  3  Wood, 
Railway  Law,  1452  et  eeq.;  2  Tbomp.  Neg. 
1008;  Patterson,  Railway  Accident  Law,  342  e^ 
eeq.;  BandaU  v.  Baltimore  d  0.  R  Co.  109  U. 
B.  478,  27  L.  ed.  1008;  Herbert  v.  Northern  Pac. 
R  Co.H  Dak.  88:  Noriftern  Pac.  B.  Co.  v.  Her- 
bert, 116  U.  S.  642,  29  L.  ed.  755;  Bunt  v. 
Sierra  Butte  Gold  Min.  Co.  188  U.  6.  488,  84  L. 

29  L.  a  A. 


ed.  1081 ;  Bawldnd  v.  Milwaukee,  L.  8.dW.B. 
Co.  54  Wis.  280;  Ik  Forest  v.  JeweU,9^'&.  T. 
264;  Hughee  ▼.  Winona  d  St.  P.  R  Co.  ISi 
Minn.  187;  Fraker  v.  St.  Paul,  M.dM.ROa. 
82  Minn.  64;  DoweU ▼.  Burttngton,  aRdS. 
B.  Co.  62  Iowa,  689:  Chieago  dN.  W.  R  Cb.  v. 
Donahue,  75  HI.  106;  Sweeney  r.  Oeniral  Bu. 
R  Co.  57  Cal.  16;  Chieago,  R  L  d  P.  K 
Co.  ▼.  Lanergan,  118  HI.  41 ;  Kanrnu  Pas. 
R  Co.  ▼.  P^ffey,  84  Kan.  472;  Sehults  v. 
Chicago  dN.  W.  R  Co.  67  Wis.  616,  68  Am. 
Rep.  881;  14  Am.  Sb  Eng.  Encyclop.  Law,  a 
84^;  LaddY.  NewBeclfordR  Co.  119  Mass.  41S, 
20  Am.  Rep.  881;  TuttUr.  DetroU,  Q.  H.dU. 
R  Co.  122  U.  S.  189,  80  L.  ed.  1114:  Barteni 
Hill  Coal  Co.  Y.  Beid,  8  Macq.  H.  L.  Cas.  266. 

Had  the  negligence  been  shown  to  exist, 
and  to  have  been  that  of  the  engineer  or  fireman 
then  they  were  fellow  servants  with  tiie  plain- 
tiff, engaged  in  the  same  general  bustness,  and 
under  the  same  employers;  and  for  that  reason 
no  recovery  can  be  had. 

Farwell  v.  Boston  d  W.  R  Corp.  4  Met  49, 
88  Am.  Dec.  889;  Murray  v.  South  OaroUnaEL 
Co.  1  McMull.  L.  385, 86  Am.  Dec  268;  34  Am. 
Law  Rev.  p.  190;  LouismOe  d  N.  R  Co.  v. 
Collins,  2  Duv.  114,  87  Ahl  Dec.  486;  Wright 
V.  New  York  Cent.  R  Co.  ^  Yl.  Y.  562;  St. 
Louis,  A.  d  T.  B.  Co.  v.  Triplett,  11  L.  R  A. 
778,  54  Ark.  289;  Oooley, Torts,  641-«44;  TuttU 
V.  Detroit,  Q.  H.dM.B.  Co.  122  U.  8. 195,  80 
L.  ed.  1117;  1  Addison,  Torts.  665;  8  Wood, 
Railway  Law,  §  388;  2  Thomp.  Neg.  1026; 
Beach,  Contrib.  Neg.  888,  §  116;  2  Rorer, 
Railroads,  829;  Pierce,  Railroads,  p.  861;  1 
Redfield,  RaUroads,  5th  ed.  648;  Wood,  Msst 
&  8.  821,  ^  455;  Eraser,  Mast  A  &  210; 
McKmney,  Fellow  Servants,  g  76;  Pollock, 
Torts,  85;  1  8mith,  Mast.  A  8.  208-4^38;  Ooan  v. 
Syracuse  d  U.  B.  Co.  5  N.  T.  492;  Brodeur  v. 
Valley  Falls  Co.  16  R.  L  448:  Union  Piae.  B.  Co. 
V.  F<yrt,  84  U.  8.  17  Wall.  558,  21  L.  ed.  789; 
WaUer  v.  South-Eastern  R  Co.2  Harlst  A  G. 
109;  BandaU  v.  Baltimore  dO.R  Co.  109  U. 
8.  478.  27  L.  ed.  1008;  Holden  t.  Fitehburg  R 
Co.  129  Mass.  268,  87  Am.  Rep.  848;  Whaalan 
V.  Mad  Biver  d  L.  E.  B.  Co.  8  Ohio  8t  249; 
Foster  v.  Minr^esota  Cent.  B.  Co.  14  Minn.  860; 
Chicago,  M.  d  St.  P.  B.  Co.  r.  RMtf,  112  U.  & 
877,  28  L.  ed.  787;  PiUsburg,  Ft.  W.  d  C.  R 
Co.  V.  Devinney,  17  Ohio  8t.  198;  Kumier  v. 
Junction  B.  Co.  88  Ohio  8t.  150;  St.  Louis  d  8. 
F.  B.  Co.  V.  Weaver,  85Ean.  428,  67  Am.  Rep. 
176;  Meatman  v.  Union  Pac  R  Co.  87  Fed. 
Rep.  189. 

The  rule  as  announced  in  FarweU  t.  Boston 
d  W.  B.  Corp.  4  Met.  49,  88  Am.  Dec.  889,  wss 
recognized  in  — 

mugh  V.  Texas  d  P.  R.  Oo.  100  U.  8.  218, 
25  L.  ed.  612;  Van  Wiekle  v.  Manhattan  R. 
Co.  28  Blatchf.  422;  Bohbttek  T.  Pacific  Bail- 
road,  43  Mo.  187. 

The  rule  was  also  recognized  in — 

Armoury.  Hahn,  111  U.  8.  818. 28  L.ed.  442; 
Tuttle  V.  Detroit,  Q.  H.  d  M.  B.  Co.  122  U.  S. 
189,  30  L.  ed.  1114;  BandaU  v.  Baltimore  d  0. 
B.  Co.  109  U.  8.  478, 27  L.  ed.  1008;  Howard  v. 
Denver  dRG.B.  Oo.  26  Fed.  Rep.  887;  Oif- 
ford  V.  Old  Colony  B.  Co.  141  Mass.  564;  Key 
V.  Pennsylf>ania  Co.  (Pa.)  1  Cent.  Rep.  893; 
Collins  V.  St.  Paul  d  S.  0.  B.  Co.  80  Minn.  81; 
Wliaalan  v.  Mad  Biver  d  L.  E.R  Cd.9  Ohio 
St.  249;  Oormley  Y.Ohio  d  M.  RCo.n  Ind. 
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81;  Pienntyltania  fi.  Co.  ▼.  Waehter,  eo  Md. 
805;  Eo\uton  d  T.  0.  R.  Co.  v.  Rider,  62 
Tex.  2«7;  Boldi  t.  New  York  Cent  B.  Co.  1»  N. 
Y.  4Z2;  Blake  v.  Maine  Cent.  H.Co,  70  Me.  60, 
85  Am.  Rep.  297;  Coon  t.  tiyraeueeAU.  R.Co. 
5  N.  T.  492;  Capper  ▼.  Louietilie,  E,  d  8t.  L. 
H.  Co.  lOa  Ind.  306;  Henry  v.  8Uiten  Island  R. 
Co.  81  N.T.  878;  RttmUy.  Hudeon Biter E. Co. 
17  K.  T.  184;  Holland  y.  Milwaukee,  L.  8.  db 
IF.  i2.  Go.  54  Wis.  226;  Heine  w.  Chicago  db  If. 
W.  R.  Co.  68  Wis.  625;  Cooper  y.  Milwaukee  db 
P.  du  Ch.  B.  Od.  2»  Wis.  668;  Bobert$Y.  Chi- 
cago, 8t.  R  M.  dO.R  Co.  9^  MinD.  218; 
Brown  v.  Minneapolii  S  8t.  L.  B.  Co.  81  MIdd. 
558;  Toner  y.  Chicago,  M.  db  St.  P.  R  Co.  e» 
WU.  188;  Brown  v.  Central  Bac.  B.  Co.  (Gal.) 
7  Pac.  Rep.  447;  Bee^l  v.  New  York  Cent, 
dt  H.  R.  B  Co.  70  N.  Y.  171;  Valtee  y.  Ohw 
db  M.  B.  Co.  ^  HI.  tm-,  Harvey  y.  New 
York  CentdbH.  ^  &  Ob.  88  N.  Y.  481;  Holden 
▼.  Fitchburg  B.Co.  129  Maas.  268,  87  Am.  Rep. 
348;  King  y.  Boeton  dbW.BCorp.  9  Gush.  112; 
Fan  WicJOe  y.  Manhattan  B  Co.  82  Fed.  Rep. 
278;  GilUdiannon  y.  iftlitony  jShM^A  i2.  C^.  10 
CuBh.  228:  International  db  O.  N.  B  Co.  y. 
I^an,  82  Tex.  565;  EUiot  y.  Chicago,  M.  db  SL 
P.  &  Cb.  8  L.  R  A.  868,  5  Dak.  528. 

There  U  and  can  bene questioD  of  yioe-prin- 
cipal  in  this  case,  as  no  one  baying  any  control 
or  direction  oyer  the  plaintiff  was  ffuilt^  of  or 
contributed  to  the  act  which  caused  the  inlury. 

MeAndrewe  y.  Burnt,  89  N.  J.  L.  117;  Meal- 
man  Y.  Union  Fae.  B  Co.  87  Fed.  Rep.  189; 
Nashville  db  D.  B.  Co.  y.  Jonet,  9  Ueisk.  27; 
LouieviUe,  C.  ±  L.  B.  Co.  y.  Caven^  9  Bush, 
e59;  LouieviUe  db  N.  B  Co.  y.  Collins,  2  Duy. 
114,  87  Am.  Dec  486;  LouiwUle  db  N.  B.  Co. 
Y.  Bobinaon,  4  Bush,  507;  Murray  y.  South 
Carolina  B.  Co.  1  McMull.  L.  885,  86  Am. 
Dec  268;  Waller  y.  Sout/i  Eastern  B  Co.  2 
Hurlst.  &  G.  102. 

Cn  petition  for  rehearing. 

The  existing  rule  of  the  common  law  as  to  a 
fellow  seryant  is  not  an  exception  to  the  gen- 
eral rule  as  to  the  master's  liability  to  the  pub- 
lic, but  it  is  a  rule  in  itself  and  apphcable  to  a 
different  relation. 

Pollock.  Jurisp.  p.  117;  Hays  y.  Millar,  77 
Pa.  288,  18  Am.  Rep.  445. 

There  is  no  liabilltj  on  the  part  of  the  com- 
pany in  the  case  at  bar,  because  there  was  no 
neglect  of  any  of  the  personal  duties  of  the 
master,  or  of  any  duty  which  by  reason  of  the 
relation  was  due  from  it  to  its  senrant. 

BaUimore  db  0.  B.  Co.  y.  Baugh,  149  U.  8. 
885, 87L.  ed.  780;  Baulec  y.  New  York  dbH.  B 
Co.  59  N.  Y.  856.  17  Am.  Rep.  825;  Dow  y. 
Kansas  Pac  B.  Co.  8  Kan.  642;  Morgan  y.  Vale 
ofJSeath  A  a>.  5  Best  &  S.  786. 

Tbe  old  rule  laid  down  in  the  Farwell  Case, 
supra,  has  been  declared  to  be  intact  by  the 
decision  of  tbe  Supreme  Gourt  of  the  United 
8utes  in  Baltimore  db  C.  B.  Co.  y.  Baugh,  149 
U.  S.  868,  87  L.  ed.  772.  See  also  Northern 
Pac.  B.  Co.  Y.  Hdmbly,  154  U.  S.  849.  88  L.  ed. 
1009;  HoieardY.  Denver  dbB.  Q.  B  Co.  26  Fed. 
Rep.  887;  Schlereth  y.  MissouH  Pac  B.  Co. 
<Mo.)19S.  W.  Rep.  1184. 

Tbe  injury  to  the  plaintiff  was  not,  within  the 
aQthorities.  the  result  of  acliooable  negligence 

upon  tbe  part  of  the  defendant.    It  was  too 
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remote  and  disconnected  for  any  such  act  to 
constitute  a  cause  of  action  in  plaiotiirs  favor 
against  the  defendant. 

Atkinson  y.  Goodrich  Transp.  Co.  60  Wis. 
141,  50  Am.  Rep.  a'(2;  Milwaukee  d  St.  P.  R. 
Co.  Y.  Kellogg,  94  U.  S.  469,  24  L.  ed.  256; 
Hutchinson,  Garr.  2d  ed.  §  809:  Baltimore  db 
C.  B.  Co.  y.  Trainer,  88  Md.  542;  Daoies  y. 
Mann,  10  Mees.  &  W.  546. 

Messrs.  Friek  A  Doleaal,  for  defendant 
in  error: 

Seryants  engaged  in  different  departments 
are  not  fellow  seryants. 

Chicago  A  N.  W.  B.  Co.  y.  Moranda,  98  111. 
802, 84  Am.  Rep.  168;  Chicago  db  A.  R.  Co.  y. 
Keay,121I\ie»7',  Indianapolis  db  St.  L.BCo.y. 
Morgenstem,  106  111.216;  Richmond  dbD.R.  Co. 
Y.  jforment,  84  Ya.  167:  Moon  y.  Richmond  db 
A.  B  Co.  78  Ya.  745,  49  Am.  Rep.  401;  Balti- 
more dbC.  B  Co.  Y.  McKentie,  81  Ya.  71;  St, 
Louis  d  S.  F.  B  Co.  y.  Weaver,  85  Ean.  418» 
67  Am.  Rep.  176;  Erst  Tennessee,  V.  d  O.  B 
Co.  Y.  DeArmond.  86  Tenn.  78;  Krogg  Y.  AU 
lanta  db  W.  P.  Bailroad,  77  Ga.  109;  King  y. 
Ohio  dM.BCo.  14  Fed.  Rep.  277;  Garrahy 
Y.  Kansas  City,  St.  J.  db  C.  B.  B.  Co.  25  Fed. 
Rep.  258;  CtDonnell  Y.  AUeoheny  Valley  B.  Co. 
59  Pa.  289,  98  Am.  Dec.  886:  Ryan  y.  Chicago 
db  N.  W.  B.  Co.  60  III  171,  14  Am.  Rep.  82; 
Lewis  Y.  St.  Louis  db  L  M.  R  Co.  59  Mo.  495, 
21  Am.  Rep.  885;  Darrigan  y.  New  YorkdkN. 
E.  B.  Co.  52  Gonn.  285,  52  Am.  Rep  590; 
Vautrain  y.  Si.  Louis,  L  M.  db  S.  B.  Co.  8  Mo. 
App.  588;  ^aa  y.  Missouri  Pac.  R  Co.  74  Mo. 
298:  Hardy  y.  Minneapolis  db  St.  L.  B.  Co.  86 
Fed.  Rep.  667;  Louisville  db  N.  B.Co.y.  Brooks, 
88  Ky.  129;  LouisvilU,0.  db  L.  B.  Co.Y.Caten, 
9  Bu8h,  559. 

Irrlne*  C,  filed  the  following  opinion: 
Erickson  was  employed  by  the  railway 
company  as  a  section  hand,  and  was  engaged 
in  his  work  repairing  the  road-bed  of  the  rail- 
road near  Fremont,  when  a  fast  passcnffer 
train  approached,  and  he  stepped  aside  to  let 
it  pass.  As  the  train  passed  him,  a  large 
piece  of  coal  fell  from  the  tender  of  the  lo- 
comotiye.  struck  the  ground  near  him,  and 
broke  into  smaller  pieces,  one  of  which  flew 
towards  him.  striking  him,  and  causing  a 
fracture  of  the  leg.  He  brought  this  action 
against  the  railroad  company  alleging  aa 
negligence  that  the  piece  of  coal  had  been 
negligently  allowed  to  fall  from  the  tender 
while  the  train  was  running  at  a  hi^h  rate 
of  speed ;  that  the  coal  had  been  negligently 
loaded  and  negligently  permitted  to  remain 
on  the  tender  in  a  position  rendering  it  liable 
to  fall  and  to  be  cast  off  by  the  motion  of  the 
train.  The  railway  company  answered, 
amonff  other  things  denying  any  negligence 
upon  its  part,  and  alleging  contributory  neg- 
ligence on  the  part  of  Erickson.  There  was 
a  yerdict  and  judgment  for  Erickson  for 
$1,625. 

Probably,  to  follow  the  order  of  discussion 
in  the  brief  of  the  railway  company  will 
disclose  the  features  of  the  case  as  well  as 
possible.  The  first  point  made  is  that  the 
eyidence  did  not  disclose  any  negligence  on 
the  part  of  the  railway  company  or  its  em- 
ployes. The  rule  of  negligence'  has  been  so 
frequently  announced  by  this  court  that  it  it 
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hardly  Decessary  to  restate  it.  Questions 
of  neKHgence  and  contributory  negligence 
are  for  the  jury  where,  from  the  facts  proved, 
different  minds  mav  reasonably  draw  differ- 
ent conclusions.  The  evidence  here  tends  to 
show  that  Erickson,  when  he  saw  the  train 
approaching,  stepped  aside  until  he  was 
about  12  feet  from  the  track,  and  that  in  so 
doing  he  pursued  the  course  customarily  re- 
sorted to  by  section  men.  There  is  no  doubt 
that  a  large  lump  of  coal  did  fall  from  the 
tender  as  the  train  passed  him ;  that  it  struck 
the  ground  near  the  track,  and.  breaking  into 
pieces,  one  portion  thereof  rebounded  and 
struck  him,  causing  the  injury.  It  is  quite 
clearly  established  that  the  lump  of  coal  was 
no  larger  than  would  conveniently  go  into 
the  firebox  of  the  engine,  and  it  may  be  as- 
sumed that  it  was  proper  to  have  a  lump  of 
such  size  upon  the  tender.  The  train  was 
bound  east.  The  run  of  the  engine  was  from 
Grand  Island  to  Council  Bluffs,  a  distance  of 
over  150  miles.  Coil  was  loaded  upon  the 
tender  at  Grand  Island.  There  was  no  coal- 
ipg  station  f«r  passenger  trains  between  the 
two  points.  The  tender  of  this  engine  would 
hold  from  ten  to  eleven  tons,  and  It  required 
that  amount  of  coal  to  supply  the  engine 
during  its  run.  The  coal  was  loaded  from  a 
chute  at  Grand  Island,  and,  according  to  the 
fireman,  the  tender  was  loaded  at  this  time, 
as  usual,  before  the  engineer  and  fireman 
mounted  the  engine.  As  he  stat^,  **  I  found 
it  in  all  ways  thrown  in,  just  as  they  pulled 
the  chute  down. "  It  lay  ^  in  all  shapes,  up- 
side down,  every  way  dropped  in  there." 
From  this  and  from  all  the  evidence  it  is 
quite  clear  that  in  order  to  make  the  run,  it 
was  necessary  <to  completely  fill  the  tender ; 
that,  in  order  to  do  so,  the  coal  was  dropped 
in  from  a  chute  without  any  precautions  as 
to  its  safe  disposition,  but  the  fireman  tes- 
tifies that  it  was  his  duty  to  **  wet  the  coal 
down ;"  that  for  that  purpose  he  mounted  the 
tender  before  the  engine  started,  and,  if  he 
saw  any  coal  liable  to  fall  from  the  tender, 
it  was  his  duty  to  put  it  in  a  place  of  safety. 
According  to  this  witness,  about  six  tons  of 
coal  remained  in  the  tender  at  the  time  of  the 
accident.  The  train  was  a  through  train, 
and  stopped  at  only  a  few  stations.  We 
think  that  this  evidence  fairly  made  a  case  to 
submit  to  the  jury  under  the  rule  as  above 
stated.  The  principal  contention  on  the  part 
of  the  railroaa  company  is  that  negligence  in 
loading  the  coal  could  not  be  interred  from 
the  fact  that  the  lump  fell  from  the  tender. 
There  is  not  doubt  of  the  general  principle 
that  negligence  cannot  be  inferrea  merely 
from  the  fact  that  an  accident  happened,  and 
it  is  also  true  that,  while  negligence  is  an 
inference  to  be  drawn  from  the  facta  proved, 
facts  warranting  that  inference  must  be 
proved,  and  the  jury  cannot  be  left  to  con- 
jecture the  existence  of  facts  which  might 
'  ffround  the  inference  of  negligence.  But 
facts  may  be  established  by  circumstances  as 
well  as  by  direct  testimony,  and  the  same 
facts  which  prove  the  accident  may.  in  some 
cases,  be  circumstances  which  establish  the 
facts  justifying  an  inference  of  negligence. 
8o  in  this  case.  Neither  fireman  nor  engineer 
saw  the  coal  fall.  It  was  certainly  not  dis- 
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lodged  from  a  place  of  safety  by  any  act  of 
theirs  at  the  time.  Erickson  and  the  section 
boss  did  see  it  fall  as  the  train  passed.  It  is 
not  merely  a  conjecture,  it  is  a  plain  infer- 
ence, from  the  fact  that  it  fell  under  the  cir- 
cumstances, that  it  had  been  so  placed  apon 
the  tender  that  it  was  in  a  position  fron^ 
which  it  was  liable  to  be  dislodged  bv  the 
motion  of  the  train.  All  the  evidence  showe 
that  it  was  necessary  to  heap  the  coal  upon 
the  tender  in  order  to  enable  it  to  carry  suf- 
ficient to  make  the  run.  The  fireman *&  evi- 
dence shows  that  no  precautions  were  taken 
in  loading  to  load  it  safely,  and  that  he  was 
charged  with  the  duty  to  inspect  the  load- 
ing, and  change  the  position  of  the  pieces 
where  they  were  unsafe.  The  method  of  load  - 
ing  accounts  for  the  lumps  bein^  in  a  posi- 
tion of  unstable  equilibrium,  and,  unless  we 
disregard  the  laws  of  physics,  we  must  say 
that  ft  had  been  left  in  such  a  position  or  it 
would  not  have  fallen.  In  this  connection 
we  are  cited  to  the  case  of  SchtUte  v.  vhieago, 
(t  N.  W.  B.  Oo,,  fn  Wis.  616,  58  Am.  Rep. 
881,  a  case  arising  out  of  a  similar  accident. 
Portions  of  that  decision  are  open  to  criti- 
cism, but  upon  the  question  of  negligence  we 
do  not  think  that  the  conclusion  was  wrong, 
or  even  that  it  conflicted  with  that  we  reach. 
All  that  the  court  there  held  was  that  the 
facts  established  did  not  make  out  a  case  of 
negligence  in  law.  The  court  did  not  say 
that  a  jury  would  not  be  justified  in  finding 
negligence  from  such  facts.  We  would  say 
the  same, — that  the  court  should  not,  under 
such  facts,  instruct  the  jury  either  that  there 
was  or  was  not  negligence.  This  was  an  in- 
ference for  the  jury  to  draw. 

As  to  contributory  neirligence,  we  can  see 
no  room  for  doubt.  Erickson  was  necessari ly 
near  the  track.  He  had  never  seen  coal  fall 
from  tenders.  He  did  not  observe  how  this 
tender  was  loaded,  and  he  was  certainly  far 
enough  away  to  be  secure  from  any  ordinary 
danger  to  be  apprehended  from  a  passing 
train  properly  loaded. 

Our  attention  is  here  directed  to  an  assign- 
ment of  error  in  regard  to  the  admission  of 
evidence  to  the  effect  that,  subsequently  to 
this  accident,  railings  were  put  around  the 
tops  of  tenders  belonging  to  the  company. 
If  testimony  had  been  directly  admitted  to 
show  that  fact,  a  question,  to  say  the  least, 
serious,  would  be  presented,  but  the  record 
hardly  supports  the  assignment  of  error 
in  that  regard.  We  (}Uote  all  relating  to 
the  subject:  "The  Union  Pacific  Company 
.  .  .  or  arrangements  can  be  made  by  which 
there  is  a  kind  of  railing  around  the  top  of 
the  tenders,  isn't  there?  A,  Well,  I  should 
answer  that  there  could  be  arrangements 
made.  Q.  Would  not  you  answer  that  they 
have  got  such  railing  around  the  top  of  the 
tenders?  A,  Thev  have  at  this  time,  bat  we 
did  not  then."  These  questions  and  answers 
were  objected  to.  Thev  occur  in  the  cross- 
examination  of  the  engineer,  who  was  called 
by  the  company.  They  were  followed  by 
some  questions,  without  obiections,  as  to  the 
purposes  for  which  those  railings  were  placed 
upon  the  tenders.  Such  evidence  tended  to 
show  that  they  were  to  increase  the  capacity 
of  the  tender.    When  the  questions  objected 
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to  are  examined,  it  will  be  found  that  there 
was  no  inquiry  in  regard  to  tubaequent  acts 
of  the  company.  The  first  question  merely 
asked  if  it  was  practicable  to  use  a  railing. 
The  second  asked  whether  the  company  had 
not  such  railings  around  the  tenders,  without 
specifying  the  time.  The  statement  that  they 
had  been  placed  there  since  the  accident  was 
the  engineer's  answer,  and  from  his  use  of 
pronouns  it  is  not  clear  whether  he  meant 
that  all  tenders  had  been  so  provided  since 
the  accident  or  whether  he  meant  to  say 
simply  that  his  engine  did  not  have  one  at 
that  time.  We  do  not  think  this  testimony 
is  open  to  the  objection  urged.  The  feature 
objected  to  was  really  introduced  by  the  com- 
pany itself  upon  redirect  examination,  as 
follows :  **Now,  with  regard  to  this  railing 
that  Mr.  Frick  has  8i>oke  about,  were  such 
railings  used  at  the  time  of  that  tender  at 
that  time,  that  you  knew  of?  A,  No.  sir. 
Q.  Do  you  know  of  any  other  passenger 
engine  at  that  time?  A.  1  don*t  remember, 
but  I  think  they  was  putting  them  on.  I 
would  not  say  positively."  The  peculiar 
construction  both  of  these  questions  and  their 
answers  atill  leaves  the  same  doubt  as  to  the 
meaning  of  the  evidence.  But  when  we  con- 
sider the  evidence  as  to  the  capacity  of  this 
tender,  and  the  amount  of  coal  required, 
together  with  the  evidence  just  referred  to, 
it  would  seem  that  the  railings  were  found 
necessary  to  prevent  overloading,  and  that 
the  company  then  realized  this  fact.  This 
much  was  certainly  material,  and  tending 
to  establish  the  negligence  complained  of. 

The  next  contention  is  that,  if  the  accident 
resulted  in  the  manner  claimed  by  the  plain- 
tiff, it  was  a  matter  obvious  to  him,  and  that, 
continuing  in  the  employment,  he  submitted 
to  the  hazwl  thereof.  But,  as  already  stated, 
he  never  knew  such  an  accident  to  happen ; 
moreover,  he  knew  nothing  about  the  manner 
of  loading  the  tenders.  These  were  matters 
wholly  foreign  to  that  portion  of  the  com- 
pany's work  in  which  he  was  engaged,  and 
this  argument  will  accord  with  the  further 
argument  made,  that  the  company  could  not 
be  held  liable  unless  it  had  been  informed 
b^  the  previous  occurrence  of  similar  ac- 
cidents that  this  manner  of  loading  the  ten- 
ders was  dangerous.  Neither  argument  is 
well  founded.  The  former  for  the  reason  that 
Erickson  did  not  know,  was  not  bound  to 
know,  and  was  not  in  a  position  to  know, 
the  danger.  The  latter  for  the  reason,  if  for 
DO  other,  that  it  must  occur  to  every  one 
of  ordinary  judgment  that  the  natural  and 
probable  consequence  of  an  insecure  load  of 
coal  upon  the  tender  of  an  engine  running 
at  a  high  rate  of  speed  might  be  the  falling 
of  coal  therefrom,  and  consequent  injury  to 
persons  at  stations,  and  workmen  necessarily 
engaged  near  the  track.  It  would  not  require 
the  actual  happening  of  such  event  to  apprise 
one  of  the  danger. 

The  next  proposition  is  that  Erickson  was 
a  fellow  seryant  of  whoever  was  guilty  of 
negligence,  and  that  the  company  is  therefore 
not  liable.  Upon  this  subject  elaborate  briefs 
have  been  filed  upon  either  side,  reviewing 
nearly  all  the  American  authorities.  We 
■hall  not  here  undertake  such  a  reyiew.  We 
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are  aware  of  the  hopeless  conflict  existing. 
In  fact,  a  study  of  the  question  must  convince 
any  one  that  shortly  after  the  introduction  of 
railways  the  law  entered  upon  a  slow  but 
marked  period  of  transition  upon  the  subject 
of  fellow  servants.  No  definite  result  has 
yet  been  reached.  Probably  the  leading  case 
both  in  America  and  in  England  applying 
the  doctrine  of  fellow  servants  to  all  the  em- 
ployes of  a  common  master  is  that  of  FarweU 
y.  Boston  dbW,  R,  Oorp.,  4  Met.  49,  88  Am. 
Dec.  889.  All  the  cases  holding  that  broad 
doctrine  seem  to  be  based  directly  or  in- 
directly upon  the  authority  or  the  reasoning 
of  Chuf  Juitiee  Shaw  in  that  case.  It  was 
decided  in  1842  before  the  railway  system  of 
the  country  was  developed,  before  the  exis- 
tence of  other  large  corporations  employing 
vast  numbers  of  men  eneaged  in  the  pursuit 
of  one  general  object,  but  performing  dif- 
ferent functions,  and  enp^aged  in  many  dis- 
tinct departments.  This  state  of  affairs 
was  then  just  arising,  and  the  vast  change 
of  conditions  in  the  relations  of  master  and 
servant  was  then  only  beginning  to  appear. 
The  extent  of  that  change,  and  the  conse- 
quences of  applying  old  rules  to  new  condi- 
tions could  not  then  be  foreseen.  In  that 
case,  as  in  all  others  upon  the  subject,  the 
reasons  for  the  rule  exempting  masters  from 
liability  to  servants  for  injuries  produced  by 
the  negligence  of  their  fellow  servants  are 
stated  as  two-fold :  First,  that  such  injuries 
must  be  presumed  to  be  within  the  contem- 
plation of  the  parties  when  they  made  their 
contract;  and,  secondly,  that  public  policy 
requires  the  enforcement  of  such  a  rule,  upon 
the  theory  that,  by  enforcing  it,  each  servant 
is  made  closely  observant  of  the  acts  of  his 
fellow  servants,  and  that  the  scrutiny  of  ons 
another  naturally  tends  to  eflSciency  and  care. 
The  first  reason  given,  where  the  rule  is 
sought  to  be  applied  without  discrimination 
to  all  servants  of  a  common  master,  has  al- 
ready been  completely  set  aside  and  disre- 
garded, even  by  those  courts  in  America 
most  inclined  to  conservatism  upon  the 
subject.  It  is  everywhere  conceded — First 
that,  inasmuch  as  a  corporation  can  only  act 
through  aeents,  and  all  agents  are  servants, 
the  logical  application  of  the  rule  would 
discharge  a  corporation  entirely  from  lia- 
bility to  its  servants;  and  this  gives  rise  to 
a  corollary  that  where  the  negligence  is  that 
of  a  yice-principal,  whose  acts  must  be  taken 
as  those  of  the  master,  the  rule  does  not 
apply.  The  recognition  of  this  exception 
was  necessary  to  preserve  another  rule,  that, 
while  a  servant  assumes  the  dangers  in- 
cident to  his  employment,  he  does  not  assume 
dangers  caused  by  the  negligence  of  his 
master.  There  is  as  much  reason  for  holding 
that  a  servant  in  entering  an  employment 
contracts  with  a  view  to  possible  negligence 
of  the  master,  as  to  hold  that  he  contracts 
with  a  view  to  possible  negligence  of  the 
man  who  works  beside  him  and  upon  the  same 
footing.  To  illustrate  by  reference  to  rail- 
ways, which  probably  afford  as  great  a 
variety  of  grades  in  employment  as  any  oc- 
cupation, can  it  be  logically  said  that  a  sec- 
tion man  in  the  matters  within  the  scope  of 
his  employment  is  less  liable  to  err  than  a 
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conductor,  superintendent,  or  general  maoa- 
frer  with  reference  to  his  own  duties?  To 
the  writer*6  mind,  when  the  first  distinction 
was  drawn  between  grades  of  serTants,  the 
force  of  the  general  rule,  so  far  as  it  was 
based  upon  contract,  was  destroyed. 

As  to  the  second  reason,— that  founded  upon 
public  policy, — there  is  much  force  in  the 
observation  of  Mr,  Juitiee  Field  in  Ctiicago, 
M.  <fc  8L  P.  R.  Oo.  V.  Bou,  112  U.  S.  877, 
28  L.  ed.  787 :  ''It  may  be  doubted  whether 
the  exemption  has  the  effect  thus  claimed  for 
it.  We  have  never  known  parties  more 
willing  to  subject  themselves  to  dangers  of 
life  and  limb  because,  if  losing  the  one  or 
suffering  in  the  other,  damages  could  be  re- 
covered by  their  representatives  or  them- 
selves for  the  loss  or  injury.  The  dread  of 
personal  injury  has  always  proved  sufficient 
to  bring  into  exercise  the  vigilance  and 
activity  of  the  servant."  Still,  we  concede 
that  there  may  be  some  force  to  the  rule  so 
far  as  grounded  upon  public  policy,  and 
confined  to  servants  who  are,  in  the  language 
of  the  supreme  court  of  Illinois,  ^'consociated 
by  means  of  their  daily  duties,  or  co-operat- 
ing in  the  same  department  of  duty  and  in 
the  same  line  of  employment."  (Jhieago  db 
N,  W.  R.  Co,  V.  Moranda,  93  111.  802,  84  Am. 
Rep.  168.  B^ond  this  line  we  can  see  no 
force  in  it  When  the  authorities  are  ex- 
amined, it  is  found  that  they  range  them- 
selves in  two  general  classes, — those  follow- 
ing the  opinion  of  Ohitf  Justice  Shaw,  and 
those  distinguishing  between  grades  of  em- 
ployment and  employ^  in  distinct  depart- 
ments of  service.  The  principal  objection 
urged  to  the  latter  class  is  that,  by  adopting 
such  distinction,  the  courts  overthrow  a  gen- 
eral rule  of  easy  application,  and  adopt  one 
not  susceptible  of  precise  application,  and 
uncertain  in  its  results.  Possibly  this  objec- 
tion is  well  taken.  If  so,  we  can  only  say 
that  it  accords  with  the  general  spirit  of  the 
common  law.  Perhaps  the  main  distinction 
between  the  civil  law  and  the  common  law 
is  that  the  civil  law  is  based  upon  well- 
defined  logical  rules  readily  susceptible  of 
ascertainment,  while  the  common  law  is 
founded  upon  broader  general  principles,  to 
be  applied  to  the  diversity  of  human  affairs 
in  such  a  manner  as  to  favor  individual 
liberty  and  to  conform  themselves  to  changed 
conditions.  When  the  law  of  fellow  servants 
was  first  announced,  business  enterprises  were 
comparatively  small  and  simple.  The  serv- 
ants of  one  master  were  not  numerous ;  they 
were  all  engat^ed  in  the  pursuit  of  a  simple 
and  common  undertaking.  Itow  things  have 
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changed.  Large  enterprises  are  conducted 
by  persons  or  corporations  employing  vast 
numbers  of  servants,  divided  into  classes, 
each  pursuing  a  different  portion  of  the  work, 
and  each  practically  independent  of  the 
other.  The  old  reasons  do  not  apply  to  the 
new  conditions.  We  are  not  prepared  in  this 
case  to  propose  any  set  rule  for  always  de- 
termining when  two  employee  are  fellow 
servants  within  the  meaning  of  the  rule,  and 
when  they  are  not,  nor  are  we  required  for 
present  purposes  so  to  do.  Erickson  was  a 
section  man.  He  was  employed,  with  several 
others,  to  keep  the  road-bed  and  the  track  in 
repair  The  fireman  was  employed  to  fire  the 
engine,  and  perform  certain  duties  in  con- 
nection with  the  operation  of  trains.  Some 
one  was  employee!  at  Qrand  Island  to  load 
the  tenders  with  coal.  With  either  the  fire- 
man or  this  third  person  Erickson  had  noth- 
ing in  common  except  that  he  drew  his  pay 
from  a  common  source,  and  that,  in  a  broad 
sense,  they  were  all  carrying  out  parts  of  a 
vast  transportation  business.  Erickson  had 
no  control  over  either  of  the  others,  no  op- 
portunity of  judging  of  their  competency, 
no  supei  vision  of  their  specific  acts,  and  only 
by  adopting  the  broadest  rule  as  announced 
by  Mr,  Justice  Shaw  could  we  hold  them  to 
be  fellow  servants.  This  rule  we  are  not 
prepared  to  adopt.  We  hold,  on  the  con- 
trary, that  employment  in  the  service  of  a 
common  master  is  not  alone  sufficient  to  con- 
stitute two  men  fellow  servants  within  the 
rule  exempting  the  master  from  liability  to 
one  for  injuries  caused  by  the  nef^rligence  of 
the  other,  and  that  to  make  the  rule  applica- 
ble there  must  be  some  consociation  in  the 
same  department  of  duty  or  line  of  employ- 
ment. For  the  purposes  of  this  case  we  are 
content  to  follow  the  opinion  of  Mr.  Jtutiee 
Miller  in  Qarrahy  v.  Kanaoi  Oity,  St.  J.  da 
C.  B.  R  (7o.,  25  Fed.  Rep.  268,  where  in  the 
light  of  quite  recent  decisions  and  of  the 
mature  judgment  of  the  Supreme  Court  of 
the  United  States  in  Chicago,  M.  d  Bt.  P.  R 
Co.  V.  Ro88,  8upra,  he  held  that  persons 
occupying  such  relations  were  not  fellow 
servants  within  the  meaning  of  the  rule. 

The  other  errors  discussed  in  the  briefs  re- 
late to  the  giving  and  refusal  of  instructiona 
If  we  are  right  in  the  conclusions  reached  on 
the  branchei  of  the  gase  already  discussed, 
there  was  no  error  in  the  instructions,  as  those 
given  and  refused,  so  far  as  they  are  com- 
plained of,  simply  relate  to  those  questions 

Judgment  affirtned. 

Rehearing  denied. 
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1.  Neither  »de  Jure  nor  »  deftbetooor- 
penttUm  au^  ezlst  where  the  articles  are 
not  filed  In  the  offioe  of  the  secretary  of  state 
and  the  fee  therefor  paid  as  required  by  Sess. 
Laws  1887,  p.  40S,  which  expressly  prohibits  the 
exercise  of  any  corporate  powers  untU  this  is 
done. 

S.  Members  of  »  eompajiy  whieh  ftkUm 
in  an  attempt  to  aeqoire  corporate 
exietenee  must  he  given  the  advantages  as 
well  as  the  UabiUtles  of  a  partnership. 

(May  20, 1880.) 

ERROR  to  the  District  Court  for  Pitkin 
Coanty  to  review  a  judgment  in  favor  of 
pUiintiff  in  an  action  brought  to  recover  poa- 
session  of  certain  goods  which  had  been  taken 
bj  a  United  States  marshal  under  attachment 
against  one  A.  B.  Eads.    Bewr$ed, 

Statement  by  Hayt,  OA,  J,: 

The  Aspen  Hardware  Company  Inatitnted 
this  suit  in  the  court  below  for  the  purpose 
of  recovering  a  stock  of  eoods  seized  by  the 
United  States  marshal  under  a  writ  of  attach- 
ment issued  out  of  the  circuit  court  of  the 
United  States  at  the  suit  of  Joseph  A.  Thatch- 
er, plaintiff,  against  one  A.  B.  Eads.  The 
only  question  in  the  case  has  reference  to 
the  coiporate  capacity  of  defendant  in  error, 
it  not  having  filed,  prior  to  the  attachment 
levy,  its  certificate  of  incorporation  with  the 
secretary  of  state,  as  required  by  statute. 
Bess.  Laws  1887,  p.  406.  In  the  district 
court  judgment  was  entered  in  favor  of  the 
company.  The  statute  reads  as  follows: 
"Every  corporation.  Joint-stock  company  or 
association,  incorporated  bv  or  under  any 
general  or  special  law  of  this  state,  or  by  or 
under  any  general  or  special  law  of  any 
foreign  state  or  kingdom,  or  of  any  state  or 
territory  of  the  United  States  beyond  the 
limits  of  this  state,  having  capital  stock 
divided  into  shares,  shall  pay  to  the  secretary 
of  state  for  the  use  of  the  state,  a  fee  of  ten 
dollars,  in  case  the  capital  stock  which  said 
corporation,  joint- stock  company,  or  associa- 
tion is  authorized  to  have,  does  not  exceed 
one  hundred  thousand  dollars;  but,  in  case 
Uie  capital  stock  thereof  is  in  excess  of  one 
hundred  thousand  dollars,  the  secretary  of 
state  shall  collect  the  further  sum  of  ten  (10) 
cents  on  each  and  every  thousand  dollars  of 
such  excess,  and  a  like  fee  of  ten  cents  on 
each  thousand  of  the  amount  of  each  subse- 
quent Increase  of  stock.  The  said  fee  shall 
be  due  and  payable  upon  the  filing  of  the 
certificate  of  incorporation,  articles  of  asso- 


Nora.— The  present  case  seems  to  be  a  novel  one 
in  respect  to  the  rights  or  privileges  as  partners  of 
the  members  of  an  attempted  oorporatioD.  As  to 
their  llabUitlesas  partners,  see  note  to  Rutherford 
T.  HiU  (Or.)  17  L.  R.  A.  ftl9. 
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ciation,  or  charter  of  said  oorpormtion,  joint* 
stock  company  or  association,  in  the  office 
of  the  secretary  of  state ;  and  no  such  corpom- 
tion,  joint-stock  company  or  association  shall 
have  or  exercise  any  corporate  powers  or  be 
permitted  to  do  any  business  in  this  state  un- 
til the  said  fee  shall  have  been  paid ;  and  the 
secretary  of  state  shall  not  file  any  certificate 
of  incorporation,  articles  of  association,  char- 
ter or  certificate,  of  the  increase  of  capita), 
stock,  or  certify  or  give  any  certificate  to  any 
such  corporation,  joint-stock  company,  or 
association,  until  said  fee  shall  have  been 
paid  to  him.  But  this  act  shall  not  apply 
to  corporations  not  for  pecuniary  profit,  or 
corporations  organized  for  relieioua,  educa- 
tional, or  benevolent  purposea."  Acts  1887^ 
p.  406,  Si  1. 

Meurs.  Bailor  A  MeS^inlej'  and  Wil- 
son A  Salmon*  for  plaintiff  in  error: 

The  defendant  can  question  the  corporate 
existence  and  capacity  of  plaintiff. 

A  party  "dealing  with  a  corporation  is  not 
estopped  to  deny  its  legal  existence  where  there 
is  a  failure  to  comply  with  an  express  condi- 
tion precedent,  requiring  certain  acts  to  be 
done  before  the  corporation  can  be  considered 
in  existence  or  its  transaction  possessing  va- 
Udity. 

ffumphrey»  v.  Moomy,  5  Colo.  282;  AUwU 
V.  Omaha  Smelting  d  Rrf,  Oo.  4  Neb.  416; 
Afokaumns  Hill  Canal  A  Min.  Oo,  v.  Woo^ 
bury,  14  Cal.  427,  78  Am.  Dec.  658;  BaU9  T. 
WiUon,  14  CqIo.  166;  Bugaio  A  A.  B.  Oo,  T. 
Gary,  26  N.  Y.  77. 

There  must  be  a  colorable,  legal,  corporate 
existence,  to  give  life  as  a  corporation  dejaeto. 

Whatever  is  germane  to  the  sublect-matter 
expressed  in  the  title  or  naturally  related  to  or 
connected  therewith  is  within  the  reqitirement 
that  an  act  of  the  legislature  shall  embrace  but 
one  subject,  which  shall  be  clearly  expressed 
in  the  title. 

Golden  Canal  Co.  v.  Bright,  8  Colo.  144; 
Clare  v.  People,  9  Colo.  126;  People  v.  Ood- 
dard,  8  Colo.  487;  People  v.  8coU,  9  Colo.  482; 
DaUae  v.  Redman,  10  Colo.  297;  Edwards  v. 
Denter  d  R,  O.  R.  Co.  18  Colo.  69. 

The  law  requires  some  things  of  parties  who 
may  have  the  legal  right  to  incorporate,  and 
these  prerequisites  must  be  complied  with  be- 
fore the  corporation  can  be  organized  legally. 
Unless  it  be  so  organized,  and  in  strict  accord- 
ance with  the  law  authorizing  its  creation  or 
formation,  it  cannot  exercise  the  function  of  a 
corporation. 

Empire  Mills  v.  Alston  Grocery  Oo.  (Tex.)  IS 
L.  R.  A.  866. 

Messrs.  W.  W.  Cooley  and  H«  W.  CUu^k 
for  defendant  in  error. 

H»yt,  Oh.  t/.,  delivered  the  opinion  of  the 
court: 

In  November.  A.  D.  1889,  Bhepard  & 
Bowles,  as  copartners,  were  doing  a  general 
hardware  business  in  the  city  of  Aspen,  and 
during  that  month  made  a  sale  of  their  busi- 
ness, stock  in  trade,  good- will,  etc.,  to  A. 
B.  Eads,  the  consideration  for  this  transfer 
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being  certain  real  estate  and  the  assumption 
of  certain  indebtedness  of  the  firm  of  Sbepard 
&  Bowles.  Eadt  being  unable  to  comply 
with  the  terms  of  the  agreement,  a  new  ar- 
rangement was  mide  between  the  parties,  and 
an  organization  known  as  the  Aspen  Hard- 
ware Company  was  formed  by  Bowles,  Eads, 
and  one  Kettler.  The  articles  of  incorpora- 
tion provided  that  the  affairs  of  the  company 
should  be  managed  by  a  board  of  three  di- 
rectors, naming  Bowles,  Eads,  and  Eettler 
as  such  directors  for  the  first  year.  It  was 
the  evident  intention  of  the  parties  that  the 
company  should  be  duly  and  legally  incor- 
porated, and  to  this  end  they  caus^  to  be 
executed  articles  of  incorporation  on  the  16th 
day  of  November,  1889,  in  due  form,  and 
immediately  filed  the  same  with  the  clerk 
and  recorder  of  Pitkin  county.  For  some 
reason,  not  explained  by  the  evidence,  the 
articles  were  not  filed  in  the  office  of  the 
secretary  of  state  until  after  the  levy  of 
the  writ  of  attachment  hereinafter  referred 
to,  and  not  until  the  dav  upon  which  this 
suit  in  replevin  was  instituted,  but  whether 
before  or  after  the  commencement  of  this  ac- 
tion does  not  clearly  appear  from  the  evi- 
dence. After  the  articles  were  filed  with  the 
county  clerk,  the  board  of  directors  held  a 
meeting,  elected  officers,  caused  capital  stock 
to  be  issued,  etc.,  Eads  being  present  and 
participating  in  this  meeting,  at  which 
Bowles  was  elected  ^president,  Eads  vice- 
president,  and  Eettler  secretary  and  treasurer. 
Thereupon,  Eads,  for  a  valuable  considera- 
tion, sold  and  transferred  the  property  to  the 
new  organization,  and  Mr.  Bowles  from  that 
time  forward  conducted  the  business  for  the 
Aspen  Hardware  Company,  selling  goods 
ana  purchasing  new  eoods  in  the  corporate 
name.  Eads,  soon  after  the  sale,  left  the 
town  of  Aspen,  and  did  not  return,  nor  per- 
sonally take  part  in  the  business  at  that 
point,  i)ut  continued  as  a  director  and  vice- 
president  of  the  company,  and  retained  a 
portion  of  his  stock,  although  he  had  sold  a 
part  of  it  prior  to  the  levy  of  the  writ  of  at- 
tachment. The  business  was  thus  continued 
until  July  81,  1890,  when  a  suit  was  com- 
menced by  Thatcher,  plaintiff,  against  A.  B. 
Eads,  and  the  property  in  question  levied 
upon  as  the  property  of  the  defendant  in  that 
suit,  and  this  action  of  replevin  was  im- 
mediately instituted  to  recover  possession  of 
the  property,  or  its  value. 

The  controversy  in  this  case  is  narrowed 
to  the  single  question  of  the  capacity  of  de- 
fendant in  error  to  take  title  to  the  property 
in  controversy  as  a  corporation  at  the  time  of 
the  attempted  transfer  by  Eads,  it  not  having 
at  that  time  filed  its  articles  of  incorporation 
with  the  secretary  of  state,  or  paid  the  fee 
for  such  filing,  as  provided  by  the  Statute  of 
1887.  Sess.  Laws  1887,  p.  406.  This  is  the 
first  time  the  effect  of  this  statute  has  been  be- 
fore this  court  for  consideration,  although  in 
Edwards  v.  Denver  d  R.  O,  R.  Co.,  13  Colo. 
59,  the  constitutionality  of  a  somewhat  simi- 
lar act  was  under  review.  That  act  was  at- 
tacked upon  several  grounds,  among  which 
was  that  it  was  void  because  the  subject  was 
not  clearly  expressed  in  the  title,  the  title  be- 
ing **  An  act  to  provide  for  the  formation  of 
29  L.  R.  A. 


corporations  f  and  it  was  held  that  this  title 
was  sufficient  to  cover  legislation  requiriDg  a 
fee  to  be  paid  for  filing  the  certificate  of  incor- 
poration, under  the  principle  that  the  same 
was  germane  to  the  general  subject  expressed 
in  the  title,  and  that  legislation  fixing  the 
amount  of  such  fee,  time  of  payment,  etc., 
was  not  obnoxious  to  the  constitutional  pro- 
vision with  reference  to  titles.  The  Act  of 
1887,  now  under  consideration,  is  entitled 
^  An  act  to  fix  the  fees  to  be  collected  by  the 
secretary  of  state  for  incorporation  and  certain 
other  privileges.  ^  The  body  of  the  act,  how- 
ever, relates  entirely  to  the  fee  to  be  charged 
and  collected  for  filing  certificates  of  incor- 
poration, articles  of  association,  charters,  or 
increase  of  capital  stock  of  Joint-stock  com- 
panies, and  in  addition  thereto,  provides  that 
no  such  corporation,  joint-stock  company,  or 
association  ''shall  have  or  exercise  any  cor- 
porate powers  or  be  permitted  to  do  any  busi- 
ness in  this  state,  until  the  said  fee  shall  have 
been  paid.  .  .  ."  This  provision  is  so 
closely  allied  to  the  general  subject,  which 
is  the  fixing  of  fees  for  filing  certificates  of 
incorporation,  etc.,  that  under  the  uniform 
rule  of  decisions  in  this  state  it  must  be  held 
to  be  a  proper  matter  for  legislation  under 
the  title  selected.  Golden  Oanal  Go.  v.  Bright, 
8  Colo.  144;  BeopU  v.  Ooddard,  8  Colo.  433; 
People  V.  8eoti,  9  Colo.  422 ;  DaUaa  v.  Red- 
man, 10  Colo.  297 ;  Edtoarde  y.  Denver  d  R, 
O.  R  Go.  eupra;  Re  Pratt,  19  Colo.  188. 

In  this  case  the  Aspen  Hardware  Company 
claims  title  to  the  property  in  dispute  in  its 
corporate  capacity,  an(>  not  as  a  copartner- 
ship. It  is  admitted  that  the  fee  for  filing 
the  certificate  of  incorporation  with  the 
secretary  of  state  was  not  paid  prior  to 
the  levy  of  the  writ  of  attachment,  and 
that  the  certificate  was  not  filed  in  the  office 
of  the  secretary  of  state  until  about  the  time 
of  the  bringing  of  the  present  action,  the  evi- 
dence leaving  the  exact  time  uncertain.  It 
is  to  be  remembered  that  in  this  case  the  cor- 
poration is  the  party  plaintiff,  and  it  may 
be  stated  as  a  general  rule  that  when  a  com- 
pany relies  on  its  corporate  capacity  it 
assumes  the  burden  of  establishing  such 
capacity.  The  language  of  the  act  is  plain 
and  unambiguous.  It  reads,  ^'Ko  such  cor- 
poration .  .  .  shall  have  or  exercise  any 
corporate  powers.  .  .  ."  The  taking  of 
title  to  property  was  certainly  the  exercise 
of  a  corporate  power,  and  as  such  prohibited 
by  the  express  terms  of  the  statute.  This  is 
not  controverted  by  counsel  for  appellee,  bat 
it  is  contended  that  Eads,  having  assisted  in 
the  organization  of  the  corporation,  and  hav- 
ing sold  to  it  the  hardware  stock,  is  estopped 
from  denying  the  corporate  existence  of  the 
company,  and  that  the  attaching  creditor  took 
the  property  subject  to  the  same  estoppel. 
The  doctrine  of  estoppel  cannot  be  success- 
fully invoked,  we  think,  unless  the  corpora* 
tion  has  at  least  a  de  facto  existence.  The 
rule  is  stated  as  follows  by  Morawetz  on 
Private  Corporations  (sec.  750),  it  having 
been  first  announced  in  the  case  of  Brouwer 
y.  Appleby,  1  Sandf .  168 :  "A defendant  who 
has  contracted  with  a  corporation  de  facto  is 
never  permitted  to  allege  any  defect  in  its  or- 
ganization as  affecting  its  capacity  to  con- 
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tract  or  sue,  bat  that  all  such  obJectiooB,  if 
Talid.  are  only  available  on  behalf  of  the 
sorerei gn  power  of  the  state. "  It  is  also  wel  1 
settled  that  to  constitute  a  de  facto  corpora- 
tion there  must  be  either  a  charter  or  a  law 
authorizing  the  creation  of  such  a  corpora- 
tion, with  an  attempt  in  good  faith  to  com- 
ply with  its  terms,  and  also  a  user  or  attempt 
*  to  exercise  corporate  powers  under  it.  Dug- 
gan  7.  Colorado  Mortg.  db  Investfneni  Co.  11 
Colo.  118 ;  BaU$  T.  Wilson,  14  Colo.  140.  A 
defaeto  corporation  can  never  be  recognized 
in  violation  of  a  positive  law.  This  princi- 
ple, which  seems  to  be  supported  bj  all 
the  authorities,  is  thus  stated  by  Morawetz 
on  Private  Corporations  (sec.  758)  :  ^'If  the 
formation  of  a  corporate  association  is  not 
only  prohibited  by  this  general  rule  of  the 
common  law.  but  is  also  in  violation  of  some 
principle  of  morality  or  public  policy,  or  a 
positive  statutory  prohibition,  the  parties 
forming  such  association  will  not  be  legally 
bound  by  their  agreement  of  membership, 
and  the  courts  will  not  recognize  the  associa- 
tion, either  as  among  its  members  or  against 
third  parties."  To  recognize  the  defendant 
as  a  defaeto  corporation,  would,  as  we  have 
seen,  hie  in  direct  conflict  with  the  express 
language  of  the  act,  which  declares  that 
without  the  payment  of  the  fee  the  corpora- 
tion shall  have  no  corporate  power. 

One  object  of  this  statute  is  to  restrict  the 
organization  of  "wild-cat"  corporations,  it 
being  supposed  that  the  increased  fee  re- 
quired by  the  act  would,  in  a  measure  at 
least,  prevent  the  over-capitalization  of  com- 
panies. The  legislature  being  of  the  opinion 
that  this  purpose  would  be  advanced  by  re- 
quiring the  fee  to  be  paid  as  a  condition  pre- 
cedent to  the  exercise  of  any  corporate  power, 
it  is  the  duty  of  the  courts  to  ^ive  effect  to 
this  intent  as  the  same  is  manifest  from  the 
plain  language  of  the  act.  The  taking  of 
title  to  the  property  in  controversy  being 
the  exercise  of  a  corporate  power,  and,  as 
such,  forbidden  until  the  fee  for  filing  has 
been  paid,  it  follows  that  the  title  ox  the 
Aspen  Hardware  Company  as  a  corporation 
cannot  be  upheld.  Having  failed  to  comply 
with  the  statute,  the  Aspen  Hardware  Com- 
pany, at  the  time  of  the  transfer,  was  neither 
^dejure  nor  a  defaeto  corporation,  but  simply 
a  voluntary  association  of  individuals  in  the 
nature  of  a  copartnership. 

There  is  a  broad  distinction  between  those 
acts  made  necessary  by  the  statute  as  a  pre- 
requisite to  the  exercise  of  corporate  powers 


and  those  acts  required  of  Individoalt  seek- 
ing incorporation,  but  not  made  prerequisites 
to  the  exercise  of  such  powers.  "In  respect 
to  the  former,  any  material  omission  will  be 
fatal  to  the  existence  of  the  corporation,  and 
may  be  taken  advantage  of  col  laterally  in  any 
form  in  which  the  fact  of  incorporation  can 
properly  be  called  in  question.  In  respect 
to  tne  latter,  the  incorporation  is  responsible 
only  to  the  government  in  a  direct  proceed- 
ing to  forfeit  the  charter."  AhbcitY.  Omaha 
dmeltinff  d  Btf.  Oo,  4  Neb.  416.  The  omis- 
sion in  this  case  is  of  acta  of  the  former  class, 
and  consequently  there  was  no  corporation  in 
es$e  at  the  time  of  the  levy  of  the  writ,  while 
the  evidence  leaves  it  in  doubt  if  this  omis- 
sion had  been  supplied  prior  to  the  institu- 
tion of  the  present  action.  But  although  it 
could  not  at  the  time  exercise  any  corporate 
power,  this  did  not  prevent  the  J^pen  Hard- 
ware Company  from  taking  title  to  the  prop- 
erty as  a  copartnership.  In  other  words, 
under  the  conceded  facts,  the  company  was 
not  at  the  time  a  corporation,  but  this  will 
not  preclude  it  from  maintaining  the  action 
as  a  copartnership.  The  plaintiff  sues  as  the 
Aspen  Hardware  Company,  and  the  facts  al- 
leged show  that  suoh  company  was  a  copart- 
nership, and  not  a  corporation.  There  is 
nothing  in  the  name  of  the  association  to  con- 
flict with  this  as  at  common  law  partners 
may  carry  on  business  under  anv  name  they 
choose.  They  are  bound  rather  by  their  acts 
than  by  the  style  which  they  give  to  them- 
selves. Cook,  Stock  &  Stockholders,  $  288; 
Chajfs  V.  lAideling,  27  La.  Ann.  Wi.  This 
principle  has  been  applied  in  many  cases 
where  parties  have  set  up  the  defense  of  in- 
dividual nonliability  by  reason  of  having 
directed  an  incorporation  to  be  had,  but 
where  none  in  fact  was  consummated.  Cook, 
Stock  &  Stockholders,  S§  288,  884 ;  AN»U  v. 
Omafta  Smelting  db  Brf.  Oo.  iupra;  Bmipim 
MiU$  V.  AUton  Qroeery  Oo,  (Tex.)  12  L.  R. 
A.  866.  The  law  havine  cast  this  liability 
upon  the  members  of  the  associati6n,  wt 
think  they  must  be  iriven  the  advantages  ao- 
corded  a  copartnership.  So,  in  this  case, 
while  we  feel  compelled  under  the  statute  to 
deny  plaintiff's  right  of  recovery  as  a  cor- 
poration, we  think  the^  may  maintain  the 
action  as  a  copartnership.  The  cause  will 
accordingly  be  reversed  and  renumded,  with 
directions  to  the  district  court  to  allow  the 
parties  to  amend  their  pleadings  as  they  may 
be  advised. 


PENNSYLVANIA  SUPREME  COURT. 


A.  M.  CARPENTER'S  APPEAL. 
( Pa. ) 

One  kflUng  his  aaeestor  fbr'aa  estate 

which  would  naturally  oome  to  him  under  the 


Non.— For  the  authorities  upon  the  question 
bowfaratatuteswlllbe  regarded  as  haviagabro- 
cated  the  maxim  that  one  cannot  profit  by  his 
own  wrongr,  see  note  to  Shellenberirer  v.  Kausom 
<Keb.)25L.R.A.ML 
28L.KA. 

See  also  31  L.  R.  A.  67;  44  L.  R.  A.  305. 


statutes  of  descent  and  distribution  may  take  It 
under  a  constitution  prohiblt1n«r  attainders  work- 
ing corruption  of  blood  and  forfeiture  of  estate 
and  statutes  providing  no  penalty  for  murder 
except  death  by  hanging. 

auly  IS.  1S05.) 

APPEAL  ky  one  of  the  collateral  heirs  of 
James  Carpenter,  deceased,  from  a  decree 
of  the  Orphan's  Court  for  Juniata  County  con- 
firming the  report  of  an  auditor  distributing 
10  • 
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the  decedent's  estate  which  allowed  it  to  eo  to 
a  desceDdaot  who  had  murdered  deceased  for 
the  purpose  of  securinff  the  estate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  J.  Howard  Neely  and  W.  U. 
fiensel,  for  appellant: 

The  widow  and  heir  could  not  inherit,  and 
any  transfer  of  their  inheritance  to  their  coun- 
sel or  other  transfer  carries  nothing  with  it, 
but  tlie  estate  is  to  be  inherited  by  Carpenter's 
collateral  relatives. 

The  time- honored  lend  principles  and  max- 
ims, the  authority  of  tne  courts  of  England, 
the  judicial  decisions  of  the  courts  of  the  state 
of  i^ew  York,  the  wisdom  of  the  Supreme 
Court  of  the  United  States,  and  the  better, 
considered  Judgment  of  the  highest  court  in 
Kebraska,  suppoi;^  the  claim  of  the  collateral 
relatives. 

A  man  can  take  no  advantage  of  his  own 
wrong,  nor  will  he  be  allowed  to  found  any 
claim  upon  his  own  iniquity. 

Broom,  Legal  Maxims,  p.  297. 

Of  the  rules  of  reason,  the  first  to  be  consid- 
ered in  the  interpretation  and  construction  of 
statute  laws  "are  the  verv  principles  and  sound 
conclusions  of  foreign  learning,  taken  out  of 
the  heart  and,  as  it  were,  the  very  bowels  of 
theology,  grammar,  logic;  also  of  philosophy, 
physics,  politics,  economics,  ethics;  for,  al- 
though in  our  annals  and  books  of  reports  these 
are  not  mentioned  nor  spoken  of  in  the  same 
terms,  yet  the  things  which  you  shall  find 
there  are  of  such  sort,  for  the  sparks  of  all 
sciences  are  covered  in  the  ashes  of  the  law." 

Finch,  Common  Law,  1759,  chap.  8. 

Conscience  is  a  universal  Judge,  holding  its 
assizes  at  every  man's  door,  sittin^r  in  Judg- 
ment upon  every  act  and  every  omission,  par- 
taking of  a  moral  quality,  to  condemn  or  to 
approve. 

Dill.  Laws  &  Jurisp.  Lecture  1,  p.  4. 

In  Mutual  L.  Ins.  Go.  of  New  York  v.  Arm- 
strong,  117  U.  S.  691,  29  L.  ed.  997,  it  was  held 
that  proof  that  the  assignee  of  a  policy  of  life 
insurance  caused  the  death  of  the  assured  by 
felonious  means  is  sufQcient  to  defeat  a  recov- 
ery on  the  policy. 

In  Rigas  v.  Palmer,  6  L.  R.  A.  840,  115  N. 
Y.  506,  the  majority  of  the  court  of  app>eals  of 
that  state  followed  this  principle  and  declared 
a  doctrine  that  rules  the  distribution  here. 

If  the  beneficiary  attempts  the  life  of  the 
testator  he  cannot  take  under  the  testament. 

2  Cushing,  Civil  Law,  ed.  1850,  78,  84;  Po- 
thier,  Succession,  chap.  1,  §  2,  art.  4;  4  Toul 
lier.  Droit  Civil  Francais,  114,  134;  4  Du- 
ranton,  111;  8  Marcade,  42;  Code  Napoleon, 
art  727;  1  Domat,  Civil  Law,  pt.  2,  title  1,  §§  8. 
2551, 2552. 

It  will  not  be  construed,  no  matter  what  the 
language,  that  the  legislature  intended  to  al- 
low a  public  mischief  or  wrong. 

Smich  V.  People,  47  K  Y.  880;  Code  Civ. 
Proc.  866;  Anderson  v.  Appleton,  2  L.  R  A. 
175,  112  N.  Y.  104;  Broom,  Legal  Maxims,  19 
20;  Finch,  Common  Law,  75,76;  Noy,  Maxims. 
9tb  ed.  2;  Doctor  and  Student,  18th  ed.  15,  16. 

General  terms  should  be  so  limited  in  their 
application  as  not  to  lead  to  injustice,  oppres- 
sion, or  to  absurd  consequence. 

Endlich,  Interpretation  of  statutes,  $§  258, 
267;  Perry  Countg  v.  Jefferson  County,  94  III. 
29  L.  R.  A.  • 


214;  Smith  r.  People,  supra;  Oom.  ▼.  KinibaU, 
24  Pick.  870,  86  Am.  Dec  826. 

In  McKinnon  r.  Lundy,  24  Ont.  Rep.  182. 
it  was  held  by  the  hiffh  court  of  Justice  for 
Ontario,  chancery  division,  that  by  his  fekm- 
ious  act  in  killinjg  his  wife,  the  husband  abio- 
lutelv  precludea  and  debarred  himself  from 
obtaining  any  benefit  under  her  will  or  out  of. 
her  estate,  and  his  grantee,  his  brother,  could' 
stand  in  no  better  position  than  himself. 

Clearer  r.  Mutual  Beserve  Fund  L.  Am. 
[189211  Q.  B.  147. 

McKinnon  T.  Lundy^  supra,  was  revened 
by  the  higher  court,  wholly  on  the  ground  that 
in  that  case  the  conviction  having  l^en  of  mso- 
slaughter  only,  the  element  of  intent  or  motive 
upon  which  we  here  rely,  was  necessarily  sb> 
sent 

McKinnon  v.  Lundy,  21  Ont  App.  Rep.  560. 

This  court  has  declared  that  statutory  rigbti 

iust  as  broad  as  those  given  by  the  intestate 
Eiws  may  be  forfeited. 

Strouse  v.  Becker,  88  Pa.  190,  80  Am.  Dec. 
474;  Hue^s  App.  29  Pa.  219;  Freeman  v. 
Smith,  80  Pa.  265;  Emerson  v.  Smith,  51  Pa. 
90,  88  Am.  Dec.  566;  OiUeland  v.  Rhoads,  84 
Pa.  187;  Imhoff's  App,  119  Pa.  855;  JJofcA  ?. 
Mutual  L,  Ins,  Co,  120  Mass.  550,  21  Am. 
Eep.  541. 

The  statutory  provision  that  "every"  deed 
and  conveyance  which  shall  not  be  recorded  io 
a  certain  period  after  esecution  shall  be  deemed 
fraudulent  and  void  as  against  any  subsequent 
purchaser  or  mortgagee,  for  valuable  consider- 
ation without  notice,  protects  only  bona  fide 
purchasers  and  mortgagees  for  a  valuable  con- 
sideration without  notice. 

Union  Canal  Co,  v.  Toung,  1  Whart  410; 
Hoffman  v.  Stroheeker,  7  Watts,  86,  82  Am. 
Dec.  740;  Jaques  v.  Weeks,  7  Watts.  261. 

In  cases  in  which  fraud  is  the  fact  out  of 
which  the  cause  of  action  arises, the  commence- 
ment of  the  statutory  term  will  be  postponed 
until  the  discovery  of  this  fact 

Mitchell  V.  Bufflngton,  10  W.  N.  C.  861; 
Jones  V.  Conoway,  4  Yeates.  109;  Ferris  v. 
Henderson,12Vh.  49, 51  Am.  Dec.  680;  Pennoek 
V.  Freeman,  1  Watts,  401;  Notes  to  Sh^knr 
berger  v.  Ransom  (Neb.)  26  L.  R.  A.  664; 
T^eioey  v.  H.  C.  PHcke  Coke  6b.  28  L.  &  A 
288, 166  Pa.  536. 

The  Act  of  June  18,  1886,  section  16,  Pabi 
Laws,  546,  empowering  any  two  Justices  of 
the  peace  of  a  county  to  issue  orders  of  re- 
moval to  remove  a  pauper  from  one  district  to 
another,  though  couched  in  the  most  general 
terms,  is  interpreted  to  prevent  justices  who 
reside  in  the  removing  township  from  issuine 
such  order,  because,  to  permit  this  would 
contravene  the  principle  of  the  law  that  no 
man  can  be  a  Judge  in  bis  own  case. 

Upper  Dublin  v.  OermanUnon,  2  U.  S.  2 
Dall.  213,  1  L.  ed.  853;  Washington  Overseers 
V.  Beaver  Overseers,  3  Watts  &  S.  548,  Me- 
Veytown  v.  Union  Turn.  5  Watts  &  S.  484. 

An  act  which  provided  that  a  mayor  should 
not  be,  by  reason  of  his  office,  ineligible  as  a 
town  councillor  or  alderman  would  make  him 
ineligible  when  he  acted  in  the  judicial  capac- 
ity of  returning  officers  at  the  election;  for  it 
would  not  be  a  just  construction  of  the  lan- 
guage used,  or  legitimate  inference  from  it, 
that  the  legislature  had  intended  to  repeal  by 
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a  mere  side  wind  the  pribciple  of  the  law  that 
a  man  cannot  be  a  judire  tn  bia  own  case. 

Queen  t.  (hoens,  2  EL  &  £1.  86;  Queen  t. 
Te\rke*bury.  L.  R.  8  Q.  B.  e^\  Reg,  t.  MiUedge, 
L.  R  4  Q.  B.  Div.  8&2;  Queen  ▼.  Coake,  8  El. 
&  Bl.  249. 

So,  when  an  acteaveto  "air  peraonsof  full 
age  and  soand  mind  the  rif^ht  to  dispose  of 
their  real  estate,  as  well  by  last  will  and  testa- 
ment in  writing  as  otherwise,  by  an  act  ex- 
ecuted in  his  or  her  lifetime,  it  was  held  not 
to  extend  to  marriea  women  on  the  groand 
that  it  was  "not  the  design  of  the  legidature" 
to  alter  the  relation  between  husband  and  wife, 
or  the  legal  effect  of  that  relation  by  mere  im- 
plication from  language  not  exprnsing  such 
intention. 

Osgood  y.  Breed,  12  Mass.  680;  Wilbur  t. 
Orane,  18  Pick.  284. 

A  charitable  provision  for  the  support  of 
"  maimed  "  soldiers  would  not  extend  to  sold- 
iers who  had  been  maimed  in  the  service  of  a 
foreign  state,  or  in  puninhment  for  a  crime. 

Duke.  Charitoble  Uses,  184. 

Nor  does  an  act  imposing  penalty  for  cut- 
ting timber  extend  to  the  case  of  a  co-tenant 

Wheeler  v.  Carpenter,  107  Pa.  271. 

An  act  rendering  {jarties  in  interest  compe- 
tent to  testify  on  tneir  behalf  will  not  affect 
the  established  rule  that  an  indorser  of  a 
negotiable  instrument  shall  not  be  a  witness  to 
invalidate  the  instrument  to  which  he  is  a 
party. 

John  V.  Pofrdoe,  100  Pfeu  545. 

Where  an  act  declared  that  no  "  interest  or 
policnr  of  law  "  should  exclude  a  party  or  per- 
son from  being  a  witness  in  any  dvil  proceed- 
ing, it  was  held  that  a  married  woman  was 
not  thereby  made  a  competent  witness  to  bas- 
tai^ize  her  issue. 

Tioga  County  v.  South  Greek  Twp.  76  Pa. 
433;  Endlich,  InterpretaUon  of  Statutes,  gg 
127, 128«*«^. 

It  has  been  said  that  acts  of  congress*are  to 
be  construed  by  the  rules  of  the  common  law. 

mee  V.  Minnesota  d  N,  W.  R,  Co.  W  U.  8. 
1  Black,  858,  17  L.  ed.  147;  Jonee  v.  Dexter,  8 
Fla.  276.  See  also,  Seaife  v.  atotxtU,  67  Ala. 
237;  Eowe  v.  Peekham,  6  How.  Pr.  229;  End- 
lich. Interpretation  of  Statutes,  g  127;  Suther- 
land, Stat.  Constr.  §§  189,  290;  Bishop,  Writ- 
ten Law,  §  142. 

A  fundamental  principle  of  the  common 
law  will  not  be  repeeded  by  a  statute  which  is 
simply  prescribing  a  rule  of  action  upon  an 
entirely  different  subject,  with  reference  to 
which  the  principle  may  have  only  occasional 
and  accidental  application,  when  the  statute 
does  not  notice  the  general  principle  and  there 
is  nothing  in  the  subject  to  suggest  the  ques- 
tion of  the  applicability  to  it  of  such  principle. 

Notes  to  SheOenberger  v.  Ransom  (Neb.)  26 
L.R.A.564. 

Refusing  to  presume  the  repeal  of  a  funda- 
mental principle  of  the  common  law  by  a  stat- 
ute upon  a  subject  which  requires  no  notice  to 
be  taken  of  such  prindple.is  vastly  different 
from  engrafting  an  exception  upon  a  statute. 

Jbid. 

A  statute  which  made  in  unqualified  terms 
an  act  criminal  or  penal  would  be  understood 
tt  not  applying  where  the  act  was  excusable 
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or  lustiflable  on  grounds  generally  recognized 
by  law. 

Endlich,  Interpretation  of  Statutes,  §  129;  1 
Bishop,  New  Crim.  L.  §§  2915.  804,  pp.  165, 
181. 

Messrs.  J.  C.  Baeher,  W.  BL  Sponaler» 
and  J.  N.  Keller,  for  appellee: 

Where  a  statute  makes  no  exceptions,  the 
courts  can  make  none. 

Endlich,  Interpretation  of  Statutes,  §  17,  p. 
2»:  Pittsburgh  v.  Kaiehthaler,  114  Pa.  552. 

It  is  the  duty  of  all  courts  to  confine  tbem> 
selves  to  the  words  of  the  legislature,  nothing 
adding  thereto,  nothing  diminishing. 

Pennsylvania  R.  Co.  v.  Pittsburgh,  104  Pa. 
558;  Everett  Y.  WeUs,  2  Scott,  N.  R.  531. 

The  rule  of  interpretation  is,  in  respect  to 
the  intention  of  the  legislature,  that  when  the 
language  is  explicit,  the  courts  are  bound  to 
seek  for  the  intention,  in  the  words  of  the  act 
itself,  and  they  are  not  at  liberty  to  suppose, 
or  to  hold,  that  the  legislature  Intended  any- 
thing different  from  what  their  language  im- 
ports. 

Potter's  Dwarr.  Stat  146. 

Where  the  words  of  a  statute  are  plainly  ex- 
pressive of  an  intent,  the  interpretation  must 
be  in  accordance  therewith. 

Bradbury  ▼.  Wagenhorst,  54  Pa.  180;  Shel- 
lenberger  v.  Ransom,  25  L.  R.  A.  564. 41  Neb. 
681. 

The  legislature  has  the  power  to  determine 
and  declare  the  rules  of  public  policy  and  in 
regatxl  to  the  devolution  of  the  propertv  of  an 
intestate,  they  did  so  declare  it  in  the  plain  en- 
actment of  our  statute  of  descent. 

While  the  argument  of  the  appellant  fitly 
applies  to  remedial  statutes,  it  can  have  no 
application  to  our  statute  of  descent  which 
neither  recognizes  a  mischief  nor  provides  a 
remedy  but  is  itself  a  legislative  declaration  of 
a  rule  of  public  policv. 

The  legislature  evidently  intended  that  there 
should  be  no  exception  to  the  statute,  because 
knowledge  of  the  civil  law  and  of  the  Code 
Napoleon,  '*  where,  by  an  exception,  they  who 
murdered  their  ancestors  are  excluded  from 
the  inheritance,"  is  imputed  to  the  legislature 
at  the  time  of  the  enactment  of  our  statute. 

If  there  should  be  such  an  exception  to  the 
statute,  it  is  the  province  of  the  legislature  to 
amend  it  and  not  of  the  courts  to  engraft  it 

Endlich,  Interpretation  of  Statutes,  §5,  p. 
8;  Woodbury  v.  Berry,  18  Ohio  St  456:  Priest- 
man  V.  United  States,  4  U.  S.  4  Dall.  80,  1  L. 
ed.  728;  Pennsylvania  R.  Co.  v.  Pittsburgh,  104 
Pa.  558;  Clingan  v.  Miteheltree,  81  Pa.  25. 

The  highest  courts  of  several  sister  states 
have  decided  similar  questions  and  in  every 
instance  the  court  refused  to  engraft  an  ex- 
ception upon  a  statute  of  descent 

Owens  V.  Ovtens,  100  N.  C.  242;  Deem  v. 
MiUikin,  6  Ohio  0.  Ct.  Rep.  857;  SheOenberger 
V.  Ranaom,  25L.  R  A.  564,  41  Neb.  681;  Me- 
Kinnon  v.  Lundy,  24  Out  Rep.  182,  revers- 
ing 21  Ont.  App.  Rep.  560. 

Green*  </.,  delivered  the  opinion  of  the 
court: 

The  penalty  for  murder  in  the  first  degree 
in  Pennsylvania  is  death  by  hanging.  Ne 
confiscation  of  lands  or  goods,  and  no  depri- 
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Tation  of  the  inheritable  quality  of  blood, 
constitutes  aoy  part  of  the  penalty  of  this 
offense.  The  Declaration  of  Rights  (art.  1, 
g  18,  of  the  Constitution  of  the  state)  declares 
that  "no  person  shall  be  attainted  of  treason 
or  felony  by  the  legislature,  **  and  by  section 
19  it  is  provided  that:  *'No  attainder  shall 
work  corruption  of  blood,  nor,  except  during 
the  life  of  the  offender,  forfeiture  of  estate 
to  the  commonwealth.  The  estate  of  such 
persons  as  shall  destroy  their  own  lives  shall 
descend  or  vest  as  in  cases  of  natural  death ; 
and  if  any  person  shall  be  killed  by  casualty, 
there  shall  be  no  forfeiture  by  reason  thereof. " 
These  are  provisions  of  the  organic  law  which 
may  not  be  transcended  bv  any  legislation. 
Inasmuch  as  the  prescribea  penalty  for  mur- 
der is  death  by  hanging  (Crimes  Act  1860,  g 
75;  Briffhtly^s  Purdon's  Di^,  p.  429,  pi. 
142) ,  without  any  forfeiture  of  estate  or  cor- 
ruption of  blood,  it  cannot  be  said  that  any 
Buch  consequences  can  be  lawfully  attributed 
to  any  such  offense.  In  other  words,  our  con- 
stitution positively  prohibits  any  attaint  of 
treason  or  felony  by  the  legislature,  and  any 
corruption  of  blood  by  reason  of  attainder, 
or  any  forfeiture  of  estate,  except  during  the 
life  of  the  offender.  The  legislature  has 
never  imposed  any  penalty  of  corruption  of 
blood  or  forfeiture  of  estate  for  the  crime  of 
murder,  and  therefore  no  such  penalty  has 
any  lesal  existence.  In  the  case  now  under 
consideration  it  is  asked  by  the  appellant 
that  this  court  shall  decree  that  in  case  of  the 
murder  of  a  father  by  his  son  the  inheritable 
quality  of  the  son's  blood  shall  be  taken  from 
him,  and  that  his  estate,  under  the  statute  of 
distributions,  shall  be  forfeited  to  others. 
We  are  unwilling  to  make  any  such  decree, 
for  the  plain  reason  that  we  have  no  lawful 
power  so  to  do.  The  intestate  law  in  the 
plainest  words  designates  the  persons  who 
shall  succeed  to  the  estates  of  deceased  intes- 
tates. It  is  impossible  for  the  courts  to  desig- 
nate any  different  persons  to  take  such  estates 
without  violating  the  law.  We  have  no  pos- 
sible warrant  for  doing  so.  The  law  says, 
if  there  is  a  son,  he  shall  take  the  estate. 
How  can  we  say  that,  although  there  is  a 
son,  he  shall  not  take,  but  remote  relatives 
shall  take,  who  have  no  right  to  take  it  if 
there  is  a  son?  From  what  source  is  it  pos- 
sible to  derive  such  a  power  in  the  courts? 
It  is  argued  that  the  son  who  murders  his 
own  father  has  forfeited  all  right  to  his 
father's  estate,  because  it  is  his  own  wrong- 
ful act  that  has  terminated  his  father's  life. 
The  logical  foundation  of  this  argument  is, 
and  must  be.  that  it  is  a  punishment  for  the 
son's  wrongful  act.  But  the  law  must  fix 
punishments ;  the  courts  can  only  enforce 
them.  In  this  state  no  such  punishment  as 
this  is  fixed  by  any  law,  and  therefore  the 
courts  cannot  impose  it.  It  is  argued,  how- 
ever, that  it  would  be  contrary  to  public 
policy  to  allow  a  parricide  to  inherit  his 
father's  estate.  Where  is  the  authority  for 
such  a  contention?  How  can  such  a  proposi- 
tion be  maintained  when  there  is  a  positive 
statute  which  disposes  of  the  whole  subject? 
How  can  there  be  a  public  policy  leading  to 
one  conclusion  when  there  is  a  positive  stat- 
ute directing  a  precisely  opposite  conclusion? 
29L.  R.A.   . 


In  other  words,   when  the  imperative  Ian- 

fua^e  of  a  statute  prescribes  that  upon  the 
eatli  of  a  person  his  estate  shall  vest  in  his 
children,  in  the  absence  of  a  will,  how  can 
any  doctrine,  or  principle,  or  other  thing, 
called  ''public  policy,"  take  away  the  estate 
of  a  child,  and  give  it  to  some  other  person? 
The  intestate  law  casts  the  estate  upon  cer- 
tain designated  persons,  and  this  is  absolute 
and  peremptory ;  and  the  estate  cannot  be  di- 
verted from  those  persons,  and  given  to 
other  persons,  without  violating  the  statute. 
There  can  be  no  public  policy  which  con- 
travenes the  positive  language  of  a  statute. 
The  supposea  analogies  derived  from  the 
fraudulent  abuse  of  a  contract  right,  or  an 
actual  notice  accomplishing  the  same  result 
as  a  constructive  notice  under  the  recording 
acts,  or  the  waiver  of  an  exemption  act  by 
one  entitled  to  its  benefits,  and  other  in- 
stances of  a  similar  character,  are  no  anal- 
ogies at  all.  There  may  be  reasons  why  a 
statutory  provision  may  not  be  applicable  in 
a  given  case  when  the  purpose  of  the  statute 
is  subserved  in  a  different  mode,  or  dispensed 
with  altogether;  but  here  is  a  contingency 
which  does  not  depend  upon  any  act,  or 
omission  to  act,  of  any  person  whatever.  It 
is  the  act  of  the  law  which  casts  the  descent 
of  estates,  and  that  is  not  regulated  or  con- 
trolled by  the  acts,  the  follies,  the  frauds, 
or  the  crimes  of  any  individual  persons.  Un- 
less the  law  itself  contains  some  qualification 
which  changes  its  application,  or  provides 
some  disqualification  by  way  of  penalty,  it 
must  have  its  way,  because  there  is  no  other 

if  we  consider  the  question  upon  authority, 
we  find  the  great  preponderance  of  Judicial 
decision  in  accord  with  the  views  above  ex- 
pressed. In  view  of  the  dreadful  and  unnat- 
ural character  of  the  crime  of  the  son  in  this 
case,  it  is  not  a  matter  of  wonder  that  the 
precise  question  has  never  yet  been  before  ua, 
and  that  there  is  a  dearth  of  authority  among 
the  tribunals  upon  such  a  subject.  In  the 
case  of  OiMus  v.  Owens,  100  N.  0.  242,  Sarah 
Owens  was  convicted  of  being  an  accessory 
before  the  fact  to  the  murder  of  her  husband. 
She  was  sentenced  to  imprisonment  for  life, 
and  while  undergoing  her  sentence  she  peti- 
tioned the  court  to  assign  her  dower  in  the 
real  estate  of  her  deceased  husband.  In  al- 
lowing her  petition  the  court  said:  **We 
are  unable  to  find  any  sufilcient  grounds  for 
denying  to  the  petitioner  the  relief  she  de- 
mands, and  it  belongs  to  the  lawmaking 
power  alone  to  prescribe  additional  grounds 
of  forfeitureof  the  right  which  the  law  itself 
gives  to  a  surviving  wife.  Forfeitures  of 
property  for  crime  are  unknown  to  our  law, 
nor  does  it  intercept  for  such  cause  the  trans- 
mission of  an  intestate's  property  to  heirs  and 
distributees,  nor  can  we  recognize  an^  such 
operating  principle."  In  Deem  v.  MtUikin, 
6  Ohio  C.  Ct.  Rep.  857,  the  facts  were  that 
Elmer  L.  Sharkey  murdered  his  mother  for 
the  purpose  of  succeeding  to  the  title  to  her 
real  estate.  He  was  convicted  and  hanged 
after  having  mortgaged  the  real  estate.  The 
collateral  heirs  contended  that  by  reason  of 
his  crime  no  interest  had  passed  to  the  son 
and  therefore  the  mortgages  were  void.    In 
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the  opinion  the  court  said :  "  The  statute  of 
descent  neither  recognizes  mischief  nor  pro- 
Tides  a  remedy.  It  is  a  legislative  declara- 
tion of  a  rule  of  public  policy.  .  .  . 
There  should  be  no  difficulty  in  distinguish- 
ing this  case  from  those  in  which  the  rights 
asserted  have  no  foundation  other  than  the 
fraudulent  or  unlawful  conduct  of  a  contract- 
ing party,  nor  from  those  in  which  attempts 
are  made  to  use  the  process  of  the  courts  for 
fraudulent  purposes.  .  .  .  The  natural 
inference  is  that  when  the  legislature  incor- 
porated the  general  rule  into  the  statute,  and 
omitted  the  exception,  they  intended  that 
there  should  bo  no  exception  to  the  rule  of 
inheritance  prescribed. "  In  the  case  of  Shsl- 
lenberger  ▼.  Ransom,  41  Neb.  681,  25  L.  R. 
A.  564,  the  supreme  court  of  Nebraska,  re- 
versing its  own  former  decision  reported  in 
81  Neb.  61,  10  L.  R.  A.  810,  held  that  the 
murderer  did  not  forfeit  the  estate  of  his 
daughter,  whom  he  had  murdered  in  order 
that  he  might  acquire  the  title  to  her  real  es- 
tate. At  £e  first  hearing  the  court  followed 
the  decision  of  a  majority  of  the  New  York 
court  of  appeals  in  JRiggs  v.  Palmer,  115  N. 
T.  506,  5  L.  R.  A.  840,  but  changed  their 
ruling;  on  the  re-argument  in  1894.  In  de- 
livering the  second  opinion  the  court  says: 
''The  conclusion  reached  by  the  reasoning  of 
Jyidffe  Earle  in  Riggs  v.  Palmer,  as  well  as 
that  in  this  case,  was  based  very  largely  on 
that  species  of  judicial  legislation  above 
characterized  as  'rational  construction.'  If 
courts  can  thus  enlarge  statutory  enactments 
bv  construction,  it  may  be  that  the  references 
in  the  majority  opinion  in  Rigge  v.  Palmer, 
to  the  provisions  of  the  civil  law  were  very 
apt  as  illustrating  how,  bv  rational  interpre- 
tation, OUT  statute  should  be  made  to  read. 
.  .  .  The  legislature  has  spoken.  Their 
intention  is  free  from  doubt,  and  their  will 
must  be  obeyed.  'It  may  be  proper, '  it  has 
been  said  in  Kentucky,  *in  giving  a  construc- 
tion to  a  statute,  to  look  to  the  effects  and 
consequences,  when  its  provisions  are  am- 
biguous, or  the  legislative  intent  is  doubt- 
ful. But  when  the  law  is  clear  and  explicit, 
and  its  provisions  are  susceptible  of  but  one 
interpretation,  its  consequences,  if  evil,  can 
only  be  avoided  by  a  change  of  the  law  itself, 
to  be  effected  by  legislative,  and  not  iudicial, 
action. '  "  The  case  of  Biggs  v.  PicUmer  was 
decided  by  a  divided  court,  but  U  was  a  case 
of  devise,  and  not  of  descent,  and  involved 
only  the  question  of  permitting  a  devisee  to 
take  title  under  the  will  of  a  testator  whom 
he  had  murdered  in  order  to  get  the  property 
devised  to  him  by  the  will.  While  we  do 
not  agree  to  the  conclusion  reached,  the  case 
only  involved  the  operation  of  a  private 
jcrant,  and  therein  differs  widely  from  a  case 
in  which  the  statutory  law  of  descent  is  In 
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question.    In  the  former  caie  it  was  only 
necessary  to  set  aside  an  instrument  between 

f private  parties  on  the  ground  of  fraud,  but 
n  the  latter  it  would  be  necessary  to  set 
aside  the  positive  law  of  the  state.  The  case 
of  Mutual  L.  Ins.  Oo.  of  Sew  York  ▼.  Arm- 
strong, 117  U.  S.  691,  29  L.  ed*.  997,  cited  for 
the  appellant,  merely  decided  that  proof  that 
the  assignee  of  a  policy  of  life  insurance 
caused  the  death  of* the  assured  by  felonious 
means  was  sufficient  to  defeat  a  recovery  on 
the  policy.  Mr,  Justice  Field,  delivering 
the  opinion,  said :  "It  would  be  a  reproach 
to  the  jurisprudence  of  the  country  if  one 
could  recover  insurance  money  payable  on 
the  death  of  a  party  whose  life  he  had  fe- 
loniously taken.  Aus  well  mieht  he  recovef 
insurance  money  upon  a  building  that  he  has 
willfully  fired,"  thus  showing  that  the  de- 
cision was  based  entirely  upon  the  ground 
of  fraud  upon  a  contract  right.  The  case  of 
Cleaver  v.  Mutual  Reserve  Phind  L.  Asso, 
[1892]  1  Q.  B.  147,  also  cited  for  appellant, 
18  of  an  entirely  similar  character.  It  was 
an  attempt  to  enforce  a  trust  in  favor  of  one 
who  had  brought  about  the  conditions  essen- 
tial to  its  fulfillment  by  killing  the  person 
whose  death  made  it  operative.  Lord  Justice 
Fry  said  in  the  ooinion :  ''If  no  action  can 
arise  from  fraud.  It  seems  impossible  to  sup- 
pose it  can  arise  from  felony  or  misdemean- 
or." In  the  argument  for  the  appellant  no 
case  is  cited  which  presents  the  verv  question 
which  arises  on  this  record.  But  there  are  at 
least  the  three  cases  above  cited  which  do  in- 
volve the  same  question  as  this,  and  they  are 
all  decided  against  the  contention  of  the  ap- 
pellant. These  authorities  appear  to  us  to 
DC  far  more  in  consonance  with  sound  prin- 
ciple than  those  which  are  seemingly,  though 
not  really,  of  an  opposite  tendency,  and  they 
certainly  harmonize  with  the  views  we  en- 
tertain. The  assignments  of  error  are  not 
sustained. 

The  decree  oj  the  court  below  is  aiHrmsdt  and 
the  appeal  is  dismissed,  at  the  coat  of  the  ap- 
pellant. 

WiUiams,  J.: 

1  concur  in  the  disposition  of  so  much  of 
the  fund  as  is  derived  from  the  estate  of  Mrs. 
Carpenter,  who  was  convicted  only  of  being 
an  accessory  after  the  fact  to  the  murder  of 
her  husband.  I  dissent  from  the  disposition 
of  so  much  of  it  as  is  derived  from  the  al- 
leged estate  of  the  son,  who  was  convicted  of 
murder,  and  whose  crime  was  committed  for 
the  purpose  of  securing  the  property  of  his 
father.  The  son  could  not,  by  his  own 
felony,  acquire  the  property  of  his  father,  and 
be  protected  by  the  law  in  the  possession  of 
the  fruits  of  his  crime. 
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Lizzie  T.  PRICE 

9. 

Heniy  PRICE  and  Wife,  AppU. 


.Iowa.. 


.) 


1.  Wronflfftdly  dvp/etvbm  awife  of  the 
aireetion»  eom|MUiioii8liip»  andsocietjr 
of  her  hnsbajid  ffivea  bar  a  riffbt  of  aotloD 
for  dama^efi,  under  Oode,  8  flOl,  which  authorfaea 
a  wife  to  maintain  aotiona  **for  the  preservation 
and  protection  of  her  riff  hta  ^d  property  aa  If 
unmarried.** 


••  ETldenoe  of  oi 
m  hnabaiid  and  his  fkbthor  and  betweeu  the 
latter  and  the  wife's  mother  may  be  proved  in 
an  action  for  alienating  the  husband's  affections 
in  order  to  show  the  weight  and  probable  effect 
of  a  property  Inducement  held  out  to  abandon 
her. 

8.  TliatlKiihdoltedaAioJoiiitlyBiiedfor 
aHfmating  »  hnsbaAd**  alTeetioiis  and 
who  are  shown  to  have  acted  In  concert  were  not 
present  at  a  conversation  with  one  of  them  ro- 
apectinff  an  inducement  held  out  to  the  husband 
will  not  prevent  the  admission  of  the  evidence  of 
Buch  conversation. 

(October  8, 18MJ 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Polk  County  In  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  alienation 
from  her  of  the  affections  of  plaintiff's  hua- 
Sand.    Affirmed. 

Statement  by  Robinson*  J.: 

Action  at  law  to  recover  damages  alleged 
to  have  been  caused  by  the  wrongful  acta  of 
defendants,  in  inluring  the  reputation  and 

food  name  of  plaintiff,  and  in  depriving 
er  of  her  husband  and  of  a  home,  in  causing 
her  husband  to  ill-use  her,  and  for  the  loss 
of  social  position,  and  for  mental  and  physi- 
cal suffering.  There  was  a  trial  by  Jury, 
and  a  verdict  for  the  plaintiff  in  the  sum  of 
14,000.  A  motion  for  a  new  trial  waa  over- 
ruled on  condition  that  one  half  the  amount 
should  be  remitted.  That  was  done,  and  from 
the  judgment  rendered  against  them  for  the 
remainder  the  defendants  appeal. 

Messri.  C.  C.  Nonrso  and  C*  Ii*  Nonrso, 

for  appellants: 

No  such  action  can  be  sustained  under  the 
laws  of  this  state.  No  right  of  action  existed 
at  common  law.  None  is  given  by  the  statute, 
therefore  none  exists. 

Peten  v.  Pet€r$,  42  Iowa.  184;  Duffies  ▼. 
Duffiee,  8  L.  R  A  420,  76  Wis.  874;  Calloway 
V.  Lmpdon,  47  Iowa.  456,  dO  Am.  Rep.  489; 
Mvlford  V.  GletMll,  21  Ohio  St.  196;  Freeee  v. 
Trifyp,  70  HI.  497;  Doe  v.  Boe,  8  L.  R.  A.  883, 
82  Me.  503;  Weetlake  v.  Westlake,  84  Ohio  St. 
682,  82  Am.  Rep.  897. 

At  common  law  an  action  based  upon  pa- 


NoTE  — In  connection  with  the  above  case,  see 
the  authorities   collected  in  Warren  v.  Warren 
(Mich.)  U  L.  K  A.  545.  and  note. 
2»  L.  H.  A. 

See  also  32  L.  R.  A.  623;  88  L.  R.  A,  242; 

L.  R.  A.  610. 


rental  influences  over  the  wife  was  discoun- 
tenanced by  the  courts. 

Hutcheeon  v.  Peek,  5  Johns.  196. 

Where  the  statute  of  the  state,  in  relation  to 
the  right  of  married  woman,  confer  upon  her 
no  additional  richts,  but  merely  relate  to  the 
form  of  action  for  the  maintenance  of  rights 
recognized  by  the  common  law,  no  action  of 
the  wife  will  lie  for  the  loss  of  the  society 
of  her  husband.  Such  is  the  character  of  our 
statute. 

Petere  v,  Petere,  42  Iowa,  184;  Calloway  v. 
Laydon,  eupra;  Miller  y.  Miller,  78  Iowa,  177; 
Tuttle  V.  Chicago,  R,  L  d  P.  R  Co.  42  Iowa. 
518,  48  Iowa,  286;  Mowry  v.  Chaney,  48  Iowa, 
609. 

Where  the  rfght  of  action  has  been  recog- 
nized in  the  wife,  it  has  only  been  sustained  in 
the  following  cases: 

1.  Where  the  husband  has  committed  adul- 
tery by  the  enticement  of  another  woman, 
thereby  justifying  a  separation,  and 

2.  Where  the  husband  has  been  induced  to 
abandon  the  wife  by  charges  of  adultery  or 
want  of  chastity,  made  by  defendant  against 
her,  and  believed  by  her  husband. 

This  is  an  action  against  defendants  for  a 
Joint  tort  No  conspiracy  or  previous  agree- 
ment to  commit  the  wrong  complained  of  is 
alleged  or  charged  in  the  petition.  The  evi- 
dence conclusively  shows  that  the  defendant, 
Mary  Price,  the  mother,  said  and  did  nothing 
in  this  interview  Saturday,  or  during  the  diffi- 
culty between  Gkorge  and  his  father  on  Sun- 
day morning,  to  which  any  objection  what- 
ever can  be  made. 

The  evidence  shows  that  whatever  was  safd 
or  done  wrongfully  on  these  occasions  was  not 
the  Joint  act  of  defendants. 

La  France  v.  Krayer,  42  Iowa,  145;  EnnU 
V.  Shiley,  47  Iowa,  652;  Engleken  v,  Wef)ber,  47 
Iowa,  558;  Richmond  v.  ShickUr,  57  Iowa,  488; 
FUnt  V.  Oauer,  66  Iowa,  696. 

The  district  court  erred  in  permitting  evi- 
dence aa  to  the  pecuniary  circumstances  of  de- 
fendant 

Quengereeh  v.  Smith,  84  Iowa,  848. 

Before  any  damages  can  be  recovered,  actual 
malice  must  be  proved,  and  it  is  not  to  be  in- 
ferred merely  from  a  wrongful  act,  however 
willfully  or  knowingly  committed. 

Curl  V.  Chicago,  R.  l.  d  P,  R.  Co.  GB  Iowa, 
417;  Jones  v.  mtrshaU,  56  Iowa,  789;  Inman 
V.  BaU,  65  Iowa,  548. 

Meisrs.  Bial^op  Sd  Wileoxen  and  Home 
A  Dawson  for  appellee. 

Robinson*  J. ,  delivered  the  opinion  of  the 
court: 

On  the  14th  day  of  April,  1888,  the  plain- 
tiff  married  George  L.  Price,  who  is  a  son 
of  the  defendants.  She  alleges  that  soon  after 
the  marriage  the  defendants,  by  means  of  con- 
versations and  letters,  communicated  to  her 
husband  false,  defamatory,  and  slanderous 
.matter  concerning  her  character  and  reputa- 
tion, and  made  threats  and  promises  to  him 
for  the  express  purpose  and  with  the  mali- 
cious intent  to  destroy  the  affection  existing 
between  them,  and  to  excite  ill-will  and  ha- 

40   L.   R.  A.   549;   43   L.   R.  A.   114;   47 
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tred  aa  his  part  for  her,  for  the  purpose  of 
causing  him  to  abandon  her ;  that  the  defend-' 
ants  offered  him  valuable  property  and  large 
nuns  of  money  if  he  woula  abandon  her,  and 
threatened  to  disinherit  him  if  he  did  not  do 
so ;  that  in  consequenoe  of  the  course  pursued 
by  the  defendants  her  husband  became  angry 
with  and  Jealous  of  her,  and  cursed,  choked, 
wounded,  and  otherwise  ill-treated  her,  and 
•bandoned  her,  in  destitute  circumstances, 
when  alone  amons  strangers  and  without 
help,  and  deprlTed  ner  of  her  home,  of  the  so- 
cial intercourse  and  confidence  of  her  friends 
and  of  her  husband,  and  his  care,  Iotc,  con- 
fidence, protection,  help,  and  support,  and 
caused  her  mental  and  physical  pain  and  suf- 
fering. 

1.  The  Judgment  in  this  case  was  rendered 
in  June,  1801,  and  the  appeal  was  taken  in 
the  next  September.  At  the  October  term, 
1803,  of  this  court,  the  appellee  filed  a  mo- 
tion to  aflOrm  the  iudionent  of  the  district 
court  on  the  around  that  the  appeal  had  been 
abandoned.  That  motion  was  sup|>orted  and 
resisted  by  affidavits  and  a  partial  transcript 
of  the  record,  and  was  submitted  with  the 
cause  for  our  determination.  It  is  claimed 
that  when  the  motion  was  filed  the  appellants 
had  neither  filed  nor  served  anv  abstract  or 
ari^ument;  but,  to  excuse  their  failure  to 
comply  with  the  rules  in  that  respect,  they 
show  that  negotiations  for  a  settlement  had 
been  pending  for  some  time,  and  that  a  stip- 
ulation of  settlement  had  been  signed  by  the 
parties  to  the  aQ|;ion.  A  complete  abstract 
has  since  been  filed,  with  an  argument  for 
each  party,  and  the  cause  is  now  ready  for 
determination  on  the  merits.  The  stipulation 
of  settlement  was  not  signed  by  all  the  par- 
ties interested  in  the  ludgment,  and  never 
became  effectual  to  end  the  case.  There  is 
now  no  reason  for  disposing  of  it  otherwise 
than  on  the  merits,  and  the  motion  to  affirm 
is  overruled. 

2.  The  court  charged  the  Jury,  in  effect, 
that  the  plaintiff  was  entitled  to  recover  "  for 
the  leas,  if  any,  she  has  sustained,  of  the  love, 
affection,  companionship,  support,  and  soci- 
ety of  her  husband, "  wrongfully  caused  by 
the  defendants.  The  appellants  insist  that  uo 
sction  for  such  loss  can  be  maintained  under 
the  laws  of  this  state,  that  no  right  of  action 
on  such  grounds  existed  at  common  law,  and 
that  none  is  given  by  the  statutes  of  this  state. 
The  authorities  are  not  in  accord  in  reganl 
to  the  rights  of  the  wife  at  common  law.  It 
was  said  in  Duffle$  v.  Duffles,  76  Wis.  874,  8 
L  R.  A.  420,  that  the  common  law  nive  to 
the  wife  no  cause  or  right  of  sction  for  the 
loss  of  the  society  and  support  of  her  husband 
in  a  case  of  this  kind.  That  conclusion  was 
iMsed  largely  upon  the  fact  that  under  the 
eommon  law  the  title  to  the  personal  prop- 
erty of  the  wife  was  vested  in  the  husband ; 
that  he  was  entitled  to  her  labor,  or  the  pro- 
ceeds of  it ;  and  that  an  injury  to  her  was, 
io  contemplation  of  the  law,  an  injury  to 
bim  alone.  In  Dm  v.  Aw,  82  Me.  608,  8  L. 
R.  A  888,  the  right  of  the  wife  to  maintain 
so  action  for  the  alienation  of  her  husband *s 
sffections,  and  for  depriving  her  of  his  com- 
fort^ society,  and  support,  was  denied.  But 
in  BiMiat  V.  JknnsU,  116  N.  Y.  684.  6  L. 
»LR.A. 


R.  A.  658,  it  was  said  that  at  common  law 
the  right  of  action  for  a  wrong  committed  on 
a  married  woman  belonged  to  her,  and,  al- 
though it  was  necessary  for  her  husband  to 
ioin  in  an  action  to  recover  damages  caused 
by  it,  yet  it  was  in  effect  her  action.  An 
elaborate  discussion  of  authorities  bearing 
on  this  question  will  be  found  in  We»Uak$  v. 
WesOaks,  84  Ohio  St.  621,  82  Am.  Rep.  897. 
The  tendency  of  legislation  in  this  country 
is  towards  making  husband  and  wife  equal 
in  law,  giving  to  each  the  rights  possessed 
by  the  other,  and  the  legislation  of  this  state 
is  designed  to  accomplish  that  end,  in  most 
respects.  Section  2211  of  the  Oode  provides 
that  **a  wife  may  receive  the  wages  of  her 
personal  labor  and  maintain  an  acBon  there- 
for In  her  own  name,  and  hold  tiie  same  in 
her  own  right,  and  she  mav  prosecute  and 
defend  all  actions  at  law  or  in  equity  for  the 
preservation  and  protection  of  her  rights  and 
property  as  if  unmarried."  Section  2662  la 
as  lollows:  "A  married  woman  may  in  all 
cases  sue  and  be  sued  without  Joining  her 
husband  with  her,  to  the  same  extent  as  if 
she  were  unmarried,  and  an  attachment  or 
ludgment  in  such  actions  shall  be  enforced 
by  or  affainst  her  as  if  she  were  a  sinfflo 
woman. '  Other  provi sions  of  the  statute  give 
to  a  married  woman  the  right  to  acquirelmd 
dispose  of  both  real  and  personal  property 
to  the  same  extent  and  in  the  same  manner 
that  the  husband  can  property  held  by  him 
in  his  own  right,  and  provide  that  either  the 
husband  or  wife  owning  property  in  the  pos- 
session or  under  the  control  of  the  other  may 
maintain  an  action  therefor  in  the  same  man- 
ner and  to  the  same  extent  as  though  unmar- 
ried. The  wife  is  liable  for  civil  injuries 
which  she  commits,  and  her  husband  is  not 
responsible  therefor,  except  in  cases  where  he 
would  be  Jointly  liable  if  the  marriage  rela- 
tion did  not  exist.  The  property  of  ea<£  is  ex- 
empt from  the  debts  of  tne  other,  excepting  in 
a  few  cases,  and  the  wife  may  contract  andin- 
cur  liabilities  which  mav  be  enforced  by  and 
against  her  as  though  she  were  unmarried. 
Code,  g§  2202,  2204,  2205,  2212,  2218.  It  ia 
said  in  Foot  v.  Card,  58  Conn.  1,  6  L.  R  A. 
829,  that  from  time  immemorial  the  law  has 
regarded  the  right  of  the  husband  ''to  the 
conjugal  affection  and  society  of  his  wife  as 
a  valuable  property,  and  has  compelled  the 
man  who  has  injured  it  to  make  compensa- 
tion," and  that  husband  and  wife  have  equal 
rights,  in  this:  that  each  owes  to  the  other 
the  fullest  possible  measure  of  conlugal  affec- 
tion and  societv.  In  this  state  toe  husband 
is  entitled  to  the  earnings  of  the  wife,  when 
she  is  not  engaged  in  business  on  her  own 
account,  and  is  required  to  provide  for  the 
wife  a  reasonable  support,  according  to  their 
rank  and  station  in  society.  Thill  v.  Pohl- 
mail,  76  Iowa,  689;  Van  Doran  v.  Mardsn, 
48  Iowa,  188.  But  the  marriage  state  is  not 
one  entered  into  for  the  purpose  of  labor  and 
support  alone.  Considerations  of  the  high- 
est character,  as  the  eomfort  and  happiness 
of  the  parties  to  the  marriage  contract,  and 
the  welfare  of  their  children,  give  to  each 
the  right  to  the  affection,  companionship, 
and  society  of  the  other,  and  whoever  wrong- 
fully deprives  either  of  that  right  may  be 


152 


Iowa  Sufbknce  Gocbt. 


Oct., 


beld  responsible.  As  it  is  a  valuable  prop- 
erty right  when  due  to  the  husband,  it  must 
be  BO  regarded  when  due  to  the  wife.  That 
being  true,  tlie  recovery  by  her  of  damages 
caused  by  its  loss,  as  well  as  for  loss  of  sup- 
port, is  authorized  by  section  2211  of  the 
Code.  Nor  is  the  right  of  recovery  by  the 
wife  limited  to  cases  where  the  loss  is  wrong- 
fully caused  by  charges  affecting  her  chas- 
tity, as  sueges'ted  by  the  appellants.  Oar 
conclusion  Is  not  only  in  harmony  with  and 
authorized  by  the  legislation  of  this  state, 
but  it  finds  support  in  numerous  decisions  of 
courts  of  other  states.  Westlake  t.  Westlake, 
and  Bennett  v.  Bennett,  supra;  Holmes  v. 
Holmes,  138  Ind.  386 ;  Haynes  v.  Navolin,  129 
Ind.  581,  14  L.  R.  A.  787 ;  Seater  t.  Adams, 
66  N.  H.  142 ;  Foot  v.  Card,  58  Conn.  1,  6 
L.  R.  A.  829 ;  Warren  v.  Warren,  89  Mich. 
123,  14  L.  R.  A.  545 ;  Cooley,  Torts,  228, 
note.  In  Peters  v.  Peters,  42  Iowa,  182,  it 
was  held  that  the  wife  cannot  maintain  an  ac- 
tion against  her  husband  for  damages  caused 
bv  an  assault  and  battery,  and  that  section 
2211  of  the  Code  refers  to  and  authorizes  ac- 
tions against  parties  other  than  the  husband. 
The  case  of  Calloway  v.  Laydon,  47  Iowa, 
456,  arose  under  a  statute  enacted  to  regulate 
the  sale  of  intoxicating  liquors.  The  facts 
involved  in  those  cases  were  in  legal  effect 
80  unlike  those  involved  in  this  case  that  the 
opinion  in  neither  of  those  cases  can  prop- 
erly be  regarded  as  in  conflict  with  the  con- 
clusion we  have  reached  In  this  case. 

8.  The  appellants  contend  that  the  verdict 
was  not  sustained  by  the  evidence,  and  that  it 
is  contrarv  to  the  charge  of  the  court.  At  the 
time  of  their  marriage  the  plaintiff  was  23 
and  her  husband  was  19  vears  of  age.  She 
was  a  dressmaker,  and  had  done  considerable 
work,  but  her  health  was  not  good.  She  had 
made  her  home  with  her  mother  and  a  younger 
brother  in  Des  Moines,  but  it  appears  that 
her  mother  was  in  debt,  her  household  goods 
mortgaged,  and  that  they  had  but  scanty 
means  of  support.  After  the  marriage  the 
plaintiff  andf  George  made  their  home  with 
her  mother,  but  in  a  short  time  they  all 
went  to  the  home  of  the  defendants,  in  the 
same' city,  with  some  expectation  of  living 
there  for  a  time.  Trouble  soon  arose  be- 
tween them  and  the  defendant  Henry  Price, 
and  thev  sought  another  place  of  residence. 
There  is  irreconcilable  conflict  in  the  evi- 
dence, but  we  are  of  the  opinion  that  the 
lury  were  authorized  to  And  that  the  mater- 
ial facts  were  substantially  as  follows :  The 
defendants  never  fully  approved  the  mar- 
riage of  the  plaintiff  to  their  son.  During 
the  few  days  that  the  two  families  were  to- 

f ether  at  the  home  of  the  defendants,  Henry 
rice  complained  that  plaintiff's  health  was 
not  good  ;  and  that  she  would  soon  be  a  bur- 
den to  his  son ;  and  that  plaintiff  and  her 
mother  had  not  disclosed  to  him  their  finan- 
cial condition,  and  the  state  of  plaintiff's 
health,  before  the  marriage.  He  stated  that 
he  thought  the  plaintiff  and  George  should 
separate ;  that  it  would  be  better  if  George 
were  free,  for  in  that  case  he  would  have  a 
part  of  the  estate,  but  he  did  not  intend  that 
any  of  his  money  should  go  outside  of  his 
family.  For  several  months  after  their  mar- 
29  L.R.  A. 


riage,  George  lived  a  part  of  the  time  with 
the  plaintiff  and  lier  mother,  and  a  part  of 
the  time  with  defendants.  He  worked  for 
several  different  firms  and  persons,  and  con- 
tributed something  to  the  support  of  the 
plaintiff,  but  he  did*  not  remain  long  with 
any  one  employer.  The  defendants  were  ac- 
tive during  that  time  in  trying  to  induce 
him  to  leave  the  plaintiff.  In  the  fall  of 
1888,  George  made  his  home  most  of  the  time 
with  the  defendants,  meanwhile  visiting  the 
plaintiff  occasionally.  About  the  Ist  of 
December  he  went  south  and  finally  to  Keo- 
kuk, and  there  secured  work  in  a  hotel.  For 
about  a  month  after  he  left  Des  Moines  the 
plaintiff  did  not  hear  from  him.  or  know 
where  he  was ;  afid  when  she  applied  to  de- 
fendants for  information  they  professed  to  be 
as  ignorant  as  she  was  in  regard  to  him,  al- 
though they  corresponded  with  him,  and 
knew  where  he  was  and  what  he  was  doing. 
On  the  2d  day  of  January,  1889,  George 
wrote  to  his  wife,  expressing  much  affection 
for  her,  and  asking  if  she  wished  to  be  with 
him.  Her  answer  appears  to  have  been 
prompt,  as  he  wrote  to  ner  again  three  days 
later  acknowledging  the  receipt  of  a  tel- 
egruin  and  a  letter  from  her.  His  second 
letter  was  affectionate  in  terms,  and  in  it  he 
expressed  a  desire  for  her  to  be  with  him, 
said  he  would  send  for  her  in  a  few  weeks, 
and  cautioned  her  not  to  tell  any  one  where 
she  was  going,  mentioning  especially  hit 
own  family.  He  wrote  other  letters  of  the 
same  character,  but  the  plaintiff  soon  joined 
him  in  Keokuk.  They  lived  together  there 
until  about  the  4th  of  February,  1889,  when 
he  left  her.  During  the  first  part  of  the  time 
they  were  in  Keokuk,  George  was  kind  and 
affectionate  to  the  plaintiff,  and  they  lived 
happily  together.  He  received  letters  from 
the  defendants  during  that  time,  and  finally 
received  one  which  the  plaintiff  did  not  read. 
When  that  was  received,  George  tdd  the 
plaintiff  he  was  going  to  leave  her.  as  the  de- 
fendants wished  nim  to  do.  He  left  the  next 
day,  but  before  going  she  obtained  from  him, 
without  his  knowl^ge,  and  kept,  several 
letters  he  had  receiveof  from  the  defendants. 
After  an  absence  of  a  few  days  he  returned, 
and  demanded  the  letters.  'She  refused  to 
surrender  them,  and  he  used  profane  language 
to  her,  seized  her,  struck  her,  choked  her, 
knocked  her  down,  threatened  to  kill  her  if 
she  did  not  produce  the  letters,  and  said  ha 
wished  he  had  minded  his  father  before  and 
left  her.  He  then  left  her  in  Keokuk,  with- 
out means,  and  with  a  board  bill  for  him- 
self and  her  unpaid.  She  finally  paid  the 
bill,  and  reached  the  home  of  her  mother,  in 
Des  Moines,  and  commenced  this  action. 
Since  that  time  he  has  called  on  her  once  or 
twice,  and  has  written  a  few  letters  to  her, 
asking  her  to  return  to  him.  Letter- press 
copies  of  them  were  taken  by  him,  and  there 
is  little  doubt  that  they  were  written  for  the 
purposes  of  this  litigation.  His  conduct 
toward  his  wife  has  b^n  most  nnmanlv,  and 
we  are  satisfied  that,  to  a  considerable  ex- 
tent, it  was  caused  by  the  unwarranted  in- 
terference of  the  defendants.  The  evidence 
in  regard  to  the  influence  which  the  defend- 
ants exercised  over  their  son  while  he  and 
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the  plaintiff  were  together  at  Keokuk,  to  in- 
dnce  him  to  leaye  her,  is  not  at  all  clear  and 
satisfactory.  But  we  are  satisfied  that  the 
defendants  had  for  months  been  endeavoring 
to  separate  the  plaintiff  and  her  husband, 
and  we  think  the  jury  were  authorized  to 
find  that  the  separation  was  accomplished  by 
letters  he  received  from  them  at  Keokuk. 
His  statements  at  the  time  he  left  her  were 
to  that  effect,  and  his  coarse  cannot  be  attrib- 
uted to  any  other  probable  cause.  Two 
juries  have  found  for  the  plaintiff,  and  the 
evidence  is  such  that  we  are  of  the  opinion 
that  we  should  not  disturb  the  judgment  for 
lack  of  evidence  to  support  it. 

4.  Objection  is  made  to  the  ruling  of  the 
court  in  admitting  evidence  in  regara  to  con- 
versations between  George  and  his  father, 
and  between  his  father  and  the  mother  of 
plaintiff,  when  the  two  families  were  to- 
gether at  the  home  of  defendants.  We  think 
the  evidence  was  properly  received  as  tend- 
ing to  explain  the  relation  of  the  parties  to 
the  suit,  and  the  motives  which  induced  them 
to  act.  Objection  is  also  made  to  evidence, 
to  show  the  property  owned  by  defendant 
Henry  Price.  The  evidence  was  properly 
admitted,  not  to  enhance  the  amount  of  re- 
covery, but  to  enable  the  juiy  to  iudge  more 
accurately  of  the  weight  and  probable  effect 


of  the  property  inducement  which  the  de- 
fendants held  out  to  their  son  to  abandon  the 
plaintiff. 

5.  It  is  said  that  a  fatal  objection  to  all 
the  evidence  is  that  this  action  is  against  the 
defendants  for  a  joint  wrong,  and  that  what- 
ever of  a  wrongful  nature  was  said  or  done 
by  the  defendants  was  not  said  or  done  joint- 
ly. We  do  not  think  this  claim  is  sustained 
by  the  evidence.  While  it  is  true  that  each 
defendant  did  not  participate  directly  in  all 
of  the  conversations  and  acts  of  the  other, 
yet  there  was  evidence  which  tended  to  show 
that  they  acted  in  concert,  and  to  accomplish 
a  common  object,  ~the  separation  of  their 
son  from  the  plaintiff. 

6.  What  we  have  said  disposes  of  the  con- 
trolling questions  in  the  case.  Others,  in- 
cluding some  based  upon  portions  of  the 
charge  given,  and  the  refusal  of  the  court  to 

f;ive  instructions  asked,  have  been  presents 
n  argument,  and  carefully  examined.  We 
do  not  regard  them  as  of  sufficient  impor- 
tance to  be  stated  at  length.  It  is  sufficient 
to  sa^  that  we  do  not  find  in  them  any  rea- 
son for  disturbing  the  judgment  of  ws  dis- 
trict court. 
It  i$  therefore  affirmed. 

Rehearing  denied. 
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Edmund  SHERWOOD,  Beept,, 

V. 

Roger  S.  POWELL,  Appt. 
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*Wliere  It  appeftm  flrom  »  eomplaint  In 
an  action  for  libel  baaed  on  an  aUeffatlon 
In  a  pleading'  in  another  aotlon,  that  the  defama- 
tory allegation  was  wholly  gratuitous,  irrelevant, 
and  immaterial:  that  It  was  well  known  by  de- 
fendant to  be  false  and  untrue;  that  it  was  pub- 
lished without  cause  or  Justification,  and  with 
express  malioe,— it  is  not  privileged. 

(June  27, 1806.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  St.  Louis  County  over- 
ruling a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  damages  for  the  alleged 
publication  of  a  libel.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Roger  S«  Powellt  appellant,  in 
propria  pereofUk: 

The  complaint  shows  on  its  face  that  the 
alleged  libelous  matter  as  published  was  a 
publication  absolutely  privileged  according  to 
the  great  weight  of  authorities. 

Townshend,  Slander  &  Libel.  8d  ed.  g  ^1; 
Thorn  V.  Etanehard,  5  Johns.  508;  WiU(m  v. 
SuVitan,  81  Gk.  288;  Strauee  v.  Meyer,  48  HI. 
885;  BaHUttY.  OhrUthilf,  69  Md.  219. 

*HeadDote  by  Gouiors,  /. 


KoTB.— Ifor  note  on  libel  in  pleadings,  see  Bandall 
▼.  Hamilton  (la.)  S  L.  B.  A.  Ma 

tQURA. 


Meetre.  J*  B*  Arnold  and  Edmund 
Sherwood*  in  propria  pereona,  for  respond- 
ent:   • 

Privilege  in  all  cases  is  subject  to  two  con- 
ditions: 

First.  The  words  must  be  spoken  or  writ- 
ten  in  good  faith. 

Hodgson  v.  Scarlett,  1  Bam.  &  Aid.  240; 
Ring -7.  Wkeeler,! Co^.  726;  JenninffST.  Paine, 
4  Wis.  861;  Bradley  v.  Heath,  12  Pick.  168, 2» 
Am.  Dec.  418:  Quinn  v.  Scott,  22  Minn.  462; 
Brook  V.  Montague,  Cro.  Jac.  90;  Smith  ▼. 
Hoioard,  28  Iowa,  51;  Mower  Y.  Wateon,  11  Vt 
586.  84  Am.  Dec.  704;  Torrey  t.  Field,  10  Vt 
858;  2  Starkie,  £v.  467, 468;  Johnson  v.  Brown, 
13  W.  Va.  71;  Warner  v.  Paine,  2  Sandf.  196;. 
Lanning  v.  Christy,  80  Ohio  Bt.  115,  27  Am. 
Rep.  481. 

Second.  The  words  must  be  relevant  or  per- 
tinent to  the  issue. 

Marsh  V.  ElUioorth,  86  How.  Pr.  582;  2" 
Saunders,  PI.  &  £v.  801.  802;  Starkie,  Slander 
&  Libel,  chap.  10;  Bradley  v.  Heath,  supra: 
Remington  v.  Congdon,  2  Pick.  810,  13  Am. 
Dec.  481;  Hoar  v.  Wood,  3  Met.  198;  Hodgson 
V.  Scarlett,  1  Holt,  621;  McLaughlin  v.  Cowley, 
127  Mass.  316;  Garr  v.  Selden,  4  N.  Y.  91. 

And  the  question  of  good  faith  and  rele- 
vancy or  perlioency  is  for  the  jury. 

WhiU  V.  mcholls,  44  U.  8.  8  How.  266,  11 
L.  ed.  591;  Smith  v.  Howard,  28  Iowa,  51; 
SomerviU  v.  Hawkins,  3  Eng.  L.  &  Eq.  508; 
Mayo  V.  Sample,  18  Iowa,  306;  Howard  v, 
Thompson,  21  Wend.  330,  34  Am.  Dec.  238; 
White  V.  Carroll,  42  N.  Y.  161,  1  Am.  Rep. 
508;  Wyatt  v.  Budl,  47  Cal.  625;  Rainbow  v. 
Benson,  71  Iowa,  801;  Cfiaffln  v.  Lynch,  84^ 
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Va.  884;  Todd  v.  Eawkin$,  8  Car.  Ap  P.  88; 
Dada  v.  Pi>?r,  41  Hun,  254;  Wi-ight  v.  Wwti- 
^ate,  2  Cromp.  M.  &  R.  578,  Tyrw.  AG.  12; 
Fairman  v.  Ivei^  6  Bam.  &  Aid.  642;  Robin- 
$on  V.  May,  2  Smith,  8;  ^in^  v.  Pike,  4  Barn. 
&  C.  484;  Bromage  v.  Promr,  Id.  247;  5toA:« 
▼.  i^7/pr(/,  1  Moody  &  R  198;  Parmiter  ▼. 
Coupland,  6  Mees.  &  W.  106;  Th<mp9on  ▼. 
fi»«cA^«,  1  Moody  &  M.  187;  OtlbertY.  People, 
1  Denio.  41,  43  Am.  Dec.  646;  Buddington  ▼. 
Davis,  6  How.  Pr.  401. 

Libels  in  pleading  are  actionable  when  the 
allef^atious  complained  of  are  false  or  made 
without  probable  cause. 

Benning  y.  RidU,  Mont.  L.  Rep.  6  Q.  B. 
865;  Weil  v.  Israel,  42  La.  Ann.  955;  Hyde  ▼. 
MeOdbe,  100  Mo.  412. 

Collinst  J.,  deliyered  the  opinion  of  the 
court: 

Appeal  from  an  order  oyerrullng  a  general 
demurrer  to  a  complaint  in  an  action  for  li- 
bel. The  language  complained  of  was  aet 
forth,  used,  and  published  of  and  concerning 
this  plaintiff  in  an  answer  interposed  by  de- 
fendant in  a  former  action  between  these  same 
fiarties.  Appellant  contends  that  the  alleged 
ibelous  matter  was  an  absolutely  privileged 
f publication,  because  it  was  set  fortn  and  pub- 
ished  in  a  pleading  in  a  Judicial  proceed- 
ing, and  that  the  rule  of  law  is  that  under 
no  circumstances  can  defamatory  words  pub- 
lished or  spoken  of  a  party  in  the  course  of 
such  a  proceeding  be  made  the  basis  of  an  ac- 
tion for  libel  or  slander.  An  efficient  admin- 
istration of  jostioe  requires  that  in  the  use 
of  language  much  latitude  must  be  given  in 
legal  proceedings,  but  we  cannot  indorse  so 
broad  a  rule,  although  it  is  not  without  sup- 
port in  the  books.  U  seems  to  be  well  estab- 
lished in  the  English  courts  that  counsel, 
parties,  and  witnesses  are  given  free  rein  in 
pending  litigation,  and  are  absolutely  ex- 
empted from  liability  to  an  action  for  defam- 
atory words  spoken  or  published  of  a  party 
in  the  course  of  legal  proceedings.    A  rule 


which  tolerates  and  encourages  grain itoua^ 
immaterial,  and  malicious  attacks  upon  a 
litigant,  and  excuses  and  justifies  them,  sim- 
ply affords  an  opportunity  for  evilly  dis- 
posed persons  to  vilify  and  calumniate,  under 
the  guise  of  an  honest  effort  to  secure  the 
proper  administration  of  Justice.  The  doc- 
trine which  prevails  abroad  has  not  com- 
mended itself  to  the  judiciary  of  this  coaDtry, 
and  it  has  been  qualified  by  the  American 
courts  so  that  statements,  verbal  or  written, 
made  in  the  course  of  Judicial  proceedings, 
must  at  least  be  pertinent  and  material  to  the 
case,  to  be  privileged.  Boar  v.  Wood^  3 
Met.  198.  This  qualified  rule  was  subse- 
quently approved  in  Biee  v.  Coolidge,  121 
Mass.  893,  28  Am.  Rep.  279 ;  McLaugUin  w. 
Cowley,  127  Mass.  816.  See  also.  White  ▼. 
mehoOe,  44  U.  8.  8  How.  266.  11  L.  ed.  591 ; 
Qilberi  v.  Petyple,  1  Denio,  41.  48  Am.  Dec. 
646 ;  Hyde  v.  McCahe,  100  Mo.  412 ;  Whitney 
V.  AlUn,  62  111.  472. 

Referring  to  some  expressions  in  the  cases 
last  cited,  as  to  the  effect  of  a  bona  fide  be- 
lief, based  on  reasonable  grounds,  in  the  per- 
tinency and  materiality  ot  a  statement  or  al- 
legation in  an  affidavit  or  pleading,  it  is  well 
to  say  that  jre  are  now  considering  a  demurrer 
to  a  complaint  from  which  it  is  apparent  that 
the  alleged  libel  was  wholly  gratuitous,  ir- 
relevant, and  immaterial,  and  m  which  com- 
plaint it  is  averred  that  the  libelous  matter 
was  well  known  by  defendant  to  be  false  and 
untrue,  that  it  was  published  without  cause 
or  justification,  and  with  express  malice  to- 
wards this  plaintiff.  We  have  stated  that  the 
allegation  or  paragraph  in  the  answer  com- 
plained of  was  irrelevant  and  immaterial. 
The  statements  did  not  relate  or  pertain  to 
any  matter  in  issue  between  the  parties,  and« 
although  purporting  to  be  pleaded  as  a  coun- 
terclaim, it  utterly  failed  to  state  even  the 
substance  of  a  cause  of  action  against  tha 
plaintiff. 

Order  affirmed. 


WASHINGTON  SUPREME  COURT. 


STATE  of  Washington,  ReepU, 
Newel  S.  BARR,  Appk 
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1     The  rigkkt  to  flx  »  loa.ded  §paak  In '» 
buildinfi^  so  that  Jt  wiU  be  discharged  on  f  oro- 


Ing  open  the  front  door  and  kfll  a  person  attempl- 
InflT  to  enter  is  a  question  of  faot  or  mixed  fact 
and  law  for  the  Jury. 

S.  An  information  ehmrglnf  that  de- 
fendant pnrpoaely  killed  »  person 
named  is  not  iDSufflolent  because  there  was  no 
intent  to  kill  any  partlonlar  person  but  merely  to 
kill  any  one  who  might  attempt  to  enter  a  oer- 


NOTB.— I/foMlity/or  MUfna  or  injuring  treqxMMrs  bg 
mtarw  ot  aprino  ffutu,  traps*  and  other  dangerous 
instruments. 
I.  The  general  doctrine  o/  liabaUy. 
n.  Liable  as  for  homicide. 
ni.  WlienctmMderedaeanuisanee. 
TV,  The  property  oumer*s  or  the  trespasser'*s  aeU 
Y.  The  question  of  notieSm 
TL  Act  held  legal 
TIL  EtigUsh  eases, 

L  The  general  doetHne  of  Uabitttv. 
When  it  is  said  that  a  man  may  rightfully  use  as 
much  force  as  is  necessary  for  the  protection  of 
»  L.  R.  A. 


his  person  or  property,  the  rule  Is  subject  to  the 
most  important  modification  that  he  shall  not,  ex- 
cept in  extreme  oases,  endanger  human  life  or 
cause  great  bodily  hann.  State  v.  Morgan  (1042)  25 
N.  C.  188, 19a,  88  Am.  Dec  714. 

Tbe  law  not  allowing  the  taking  of  human  life, 
except  for  the  necessary  prevention  of  a  orime, 
which  if  committed  would  be  punished  by  the  law 
with  death.  Gray  ▼.  Combs  (1882)  7  J.  J.  Marsh.  478^ 
28  Am.  Deo.  48L 

For  it  Is  not  erety  right  of  person  and  stOi  less  of 
property  that  can  lawf ally  be  asserted,  or  every 
wrong  that  may  rightfully  be  redressed  by  ex- 
treme remedies.   State  ▼.  Morgan,  niprar 
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tain  building,  noder  a  statute  requlrioflr  the  faet 
to  be  stated  but  making  an  Information  sufii- 
deot  against  such  an  attack  unles  the  defendant 

'  eould  be  misled  to  taJs  Injury. 

8.  ThA  ri^ht  to  prova  the  i^ood  eharme* 
ter  of  mm  acenaed  Is  properly  confined  to  a 
lev  years  previous  to  the  crime  without  allowing 
proof  of  his  reputation  long  before  In  boyhood 
days. 

aiarQh26,1806.) 

APPEAL  by  defeodant  from  a  Judgment  of 
the  Superior  Court  for  Whatcom  Oouoty 
coDvictiDg  him  of  murder  in  the  seoond  de- 
gree.   Affirmed. 
The  facts  are  stated  in  the  opinion. 


Mr.  £•  P.  Dole,  for  appellant: 

There  is  no  question  but  that  a  man  may 
lawfully  set  spring  guns  or  any  other  dangerous 
traps  in  his  dwelling  house  or  store,  to  protect 
his  house  at  night-time  from  burglars,  but  be 
must  see  to  it  that  they  are  so  arranged  as  not 
to  inflict  injuiy  upen  those  who  go  there  for 
lawful  purposes,  and  seek  ^admission  in  the 
usual  and  lawful  modes. 

Wood,  Nuisances,  3d  ed.  p.  147. 

It  is  not  easy  to  see  how  the  mere  act  of  set- 
ting spring  guns  on  his  own  premises  by  the 
defendant  can  be  holden  unlawful  in  itself. 

HoU  ▼.  Wilket,  8  Bam.  A  Aid.  804;  StaU  t. 
Moore,  81  Conn.  479, 88  Am.  Dec.  159;  Cooley. 
Torts,  2d  ed.  p.  194,  and  cases  cited. 


A  person  cannot*  because  a  wrong  has  been  done 
to  bim.  commit  some  other  wrong  for  the  purpose 
ot  repairing  the  injury,  but  must  endeavor  to  ob- 
tain redress  in  a  lawful  manner.  Ibottson  v.  Peat 
(lti85)3Hurlst  *a6ii. 6tt,84L.  J.  £xoh.  118. 

A  person  is  not  permitted,  for  the  protection  In 
bis  sbsenoe  of  property  against  a  mere  trespasser, 
to  oae  means  endangering  the  life  or  safety  of  a 
human  being,  whatever  he  may  do.  where  the  en- 
try on  his  premises  is  to  commit  a  felony  or  breach 
of  the  peace.  Loomis  v.  Terry  (1837)  17  Wend.  488. 
n  Am.  Dec.  206. 

Proper  regard  must  be  had  for  life  and  the  per- 
flons  of  others,  and  IndlvlduaJs  using  deadly  weap- 
ons and  dangerous  implements  must  so  use  them 
that  injury  to  others  may  not  be  inflicted.  Hooker 
▼.  Miller  aOTS)  37  Iowa,  618,  Ifi  Am.  Rep.  18. 

It  is  inhuman  to  catch  a  man  by  means  which 
may  maim  him  or  endanger  his  life,  and  as  far  as 
human  laws  can  go,  it  is  the  object  of  the  English 
law  to  ui^old  humanity  and  the  sanctions  of  relig- 
ion. Bird  T.Holbrook  (1888)  4  Blng.  028, 1  Moore  ft 
P.8W. 

For  human  life  is  not  to  be  sported  with  by  the 
Qse  of  fire  arms.  State  ▼•  Hardle  (1878)  47  Iowa,  647, 
28  Am.  Rep.  496,  486. 

Therefore  trespassers  and  other  inconsiderable 
violators  of  the  law  are  not  to  be  visited  by  bar- 
baroos  punishments  or  prevented  by  inhuman  in- 
flictions of  bodily  injuries.  Hooker  v.  MlUer,  sm- 
pro. 

The  wrong  or  guilt  of  the  trespasser  or  thief  if 
not  such  as  to  Justify  the  injury  if  inflicted  di- 
rectly, cannot  be  Justified  because  inflicted  indi- 
rectly and  by  the  assisting  agency  of  the  wrong- 
doer. State  V.  Moore  (1888)  81  Conn.  479,  88  Am. 
Dec  IJiO;  Johnson  v.  Patterson  (1840)  14  Ck>nn.  1, 86 
Am.  Dec  96, 97. 

If  by  the  rules  of  the  common  law  the  defendant 
could  not,  if  present,  have  discharged  the  guns 
▼bich  he  plaoed  in  his  shop  by  his  own  direct 
sgeocy,  agaiost  a  thief  who  had  broken  and  entered 
for  the  purpose  of  stealing,  he  could  not  place  and 
leave  them  so  that  the  thief,  if  he  entered,  would 
discharge  them  against  himself.  State  v.  Moore, 
tttpra. 

For  although  a  man  may  rightfully  use  as  much 
force  as  is  necessary  for  the  protection  of  his  per- 
flooal  property,  yet  he  must  not,  except  in  extreme 
<«8e^  endanger  human  life  or  do  great  bodily  harm; 
killing  being  only  Justtflable  to  rave  life  or  limb,  or 
prevent  a  great  crime,  or  to  accomplish  a  necessary 
PQbllcduty.  State  V.  Patterson  (Uni)  tfYt. 808, 12 
Am.Bep.8QB. 

The  rule  being  subject  to  the  above  important 
nodlflcation.  State  v.  Morgan  (1848) »  N.  a  186, 88 
Am.  Dec  714, 718s  OairoU  v.  State  a868)  28  Ala.  89, 
M  Am.  Dec  888»  884;  Notes  ▼.  State  (18661  86  Ala.  8U 
«  Am.  Dec  711,  718. 

"nie  preservation  of  human  life  and  of  limb  and 
BMnberfromgalevous  harm  being  of  more  im^ 


portance  to  society  than  the  protection  of  property. 
Simpson  v.  State  (1877)  69  Ala.  1, 81  Am.  Rep.  7. 

One  may  keep  and  use  such  instruments  and  no 
other  as  the  same  necessary  degree  of  force  will 
Justify.  A  dog  Is  an  instrunaent  for  protection:  a 
ferocious  one  is  a  dangerous  instrument,  and  the 
keeping  him  on  the  premises  to  protect  them 
against  trespassers  is  unlawful  upon  the  same 
principle  that  setting  spring  guns  or  concealed 
spears  or  placing  poisoned  food,  is  unlawful. 
Woolf  V.  Chalker  (1888)  81  Oonn.  UU  !&«  81  Am. 
Dec  ITS. 

And  althougrh  the  rules  of  the  oommon  law  rec- 
ognized a  right  in  every  man  to  defend  his  prop- 
erty as  well  as  person  and  habitation,  by  taking 
the  life  of  the  aggressor  as  a  natural  right,  yet  they 
limit  and  restrain  the  exeroise  of  that  right  to  the 
prevention  of  a  oenain  class  of  forcible  and  atro- 
cious crimes,  of  which  breaking  in  a  shop  in  the 
night  is  not  one  at  oommon  law.  State  ▼•  Moore 
a86B)  81  Oonn.  479. 88  Am.  Dec  169. 

If  the  act  of  the  frespassor  Is  punishable  as  a  mia. 
demeanor  that  fiust  does  not  denuind  greater 
violence  or  more  dangerous  means  to  secure  pro- 
tection than  if  the  same  act  was  regarded  as  a  mere 
trespass  and  not  a  orime.  In  other  words,  it  re- 
quires no  more  violenoe  to  protect  property  from 
a  trespasser  when  there  is  a  statute  punishing  him 
criminally  than  it  would  In  the  absence  of  such 
enactment.  Hooker  t.  MiUer  (1878)  87  Iowa,  618, 18 
Am.  Bep.  lA 

The  rule  in  pari  deUeto  affording  no  protection 
in  a  dvll  action  to  a  party  who  has  control  of 
dangerous  implementa  and  negligently  uses  them 
or  places  them  in  a  situation  unsafe  to  others, 
whereby  another  without  knowledge  thereof  is  in- 
jured, although  at  the  time  in  the  oommiasion  of  a 
trespasBw    Ihid. 

In  setting  a  spring  gun  the  defendant  violates  the 
law  and  becomes  liable  for  injuries  sustained,  un- 
der the  doctrine  that  all  injuries  inflicted  by  one 
while  acting  in  violation  of  the  law  will  support  an 
action  in  faTor  of  the  injured  party  against  the 
perpetrator,   ibid. 

In  the  absence  of  any  statntory  provision  making 
the  offense  of  breakini^  and  entering  a  shop  in  the 
night  season  burglary,  and  by  the  rules  of  oom- 
mon law,  a  man  may  not  take  life  in  prevention  of 
such  a  crime.  State  ▼•  Moore  (18BQ  81  Ck>nn.  479, 88 
Am.DeclB9. 

The  oommon  law  Independent  of  statute  not 
authorising  the  taking  of  life  for  the  purpose  of 
preventing  a  crime  such  as  the  breaking  and  enter- 
ing of  a  shop  in  the  night  for  the  purpose  of  steal- 
ing therefrom,  the  offense  not  being  a  burglary  at 
common  law;  in  Connecticut,  however,  such  action 
is  JusdDed,  the  statute  in  that  state  making  the 
offense  burglary.   IMd. 

It  being  the  duty  of  the  owner  of  the  premises 
to  prevent  the  entry  thereon  by  means  not  fatal 
if  he  can  do  so  consistently  with  his  own  safety. 
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Waahingtok  Sufrbmb  Court. 


Mab., 


To  prevent  burjBrlary  be  can  use  such  in- 
EtrumeDts,  and  homicide,  through  them,  of  a 
burglar  woald  be  justifiable. 

2  Whart.  Crim.  Law,  §  1025;  Oray^,  Combs, 
7  J.  J.  Marsh.  478,  28  Am.  Dec.  431. 

The  right  of  self-defense,  in  case  of  this 
kind,  is  founded  on  the  Uw  of  nature,  and  is 
not,  nor  can  be,  superseded  by  any  law  of  so- 
ciety. 

2  Whart.  Crim.  Law,  §  1019a. 

In  order  to  constitute  murder,  it  is  neces- 
sary that  there  must  have  been  a  specific  in- 
tent or  purpose  to  kill. 

Without  a  direct  and  positive  allegation  of 
such  purpose,  the  indictment  is  fatally  de- 
fective. 


Btanton  v.  State,  1  Wash.  268. 

The  evidence  must  conform  to  the  allega- 

tiODS. 

Distler  v.  Dabney,  8  Wash.  202. 

Messrs.  Thomas  O.  NewmaA  and  C.  'W. 
Howard,  for  respondent: 

Whether  in  setting  this  gun  defendant  did 
what  he  had  a  ri^ht  to  do  or  not  is  not  wholly 
an  abstract  question  of  law. 

AldHch  V.  Wright,  53  N.  H.  808,  16  Am. 
Rep.  347. 

Defendant  is  not  being  tried  as  to  his  ab- 
stract right  to  set  a  gun,  but  is  being  tried  for 
the  killing  of  John  Erickson,  and  to  success- 
fully defend  must  show,  not  that  he  had  aa 
abstract  right  to  set  a  gun,  but  that  he  had  a 


Brown  v.  State  OSSd)  56  Ark.  588,  citing  Pond  v. 
People  a860)  8  Mich.  177:  Carroll  v.  State  (1858)  23 
Ala.  28, 31,  58  Am.  Dec.  282;  NoJes  v.  State  a866)  26 
Ala.  81, 82  Am.  Dec.  7U,  718;  State  v.  Patterson  (1878) 
45  Vt.  808.  12Am.Kep.208. 

So  a  man  must  not  set  traps  of  a  dan^rous  de- 
scription In  a  situation  to  invite  his  neifrhk>or*8 
dogs,  and  as  it  were  to  compel  them  by  their  in- 
stinct to  come  into  the  traps.  Townsend  v.Wathen 
(1806)  9  Bast  277. 

The  malicious  intention  of  the  defendant  may 
be  considered  and  the  jury  are  not  confined  to  the 
actual  damages  sustained.  Sears  v.  Lyon  (1818)  2 
Stark.  817. 

The  English  rule  expressly  authorizes,  not  only 
the  destruction  of  all  kinds  of  animals,  but  of 
human  life.  Johnson  v.  Paterson  (1810)  U  Conn.  1, 
85  Am.  Dec.  68,  97. 

The  principles  upon  which  the  Bnglish  doctrine 
Is  established  are  the  prevention  of  intrusion  upon 
property,  every  proprietor  being  allowed  to  use 
such  force  as  Is  absolutely  necessary  to  vindicate 
his  rights.  Ilott  v.  Wilkes  (1820)  8  Bam.  ft  Aid.  304; 
Johnson  v.  Patterson,  Mipro. 

Tet  the  principles  on  which  the  decisions  in  that 
country  purport  to  rest  are  not  sustainable  orap«k 
plicable  here.  Woolf  v.  Chalker  (1863)  81  Conn. 
121. 181,  81  Am.  Dec  175. 

The  Bnglish  rule  as  established  by  the  case  of 
Ilott  V.  Wilkes  a820)  8  Barn,  ft  Aid.  804.  is  Inappli- 
eable  in  the  state  of  Connecticut,  the  ordinary 
protection  of  fences  as  required  by  statute,  and  re- 
dress by  impounding  and  suits  at  law,  being  found 
sufficiently  effectual  for  almost  any  sort  of  intrus- 
ion on  real  estate.   Johnson  v.  Patterson,  wLpra. 

Yet  the  English  act  authorizing  the  setting 
of  spring  guns  is  declaratory  as  to  a  part  and 
prohibitory  as  to  a  part,— declaratory  as  to  the 
setting  of  spring  guns  without  notice,  the  word  "de- 
claratory" t>elng  expressly  introduced;  prohibitory 
as  to  setting  spring  guns,  even  with  notice,  ex- 
cept In  dwelling  houses  by  night.  Bird  v.  Hol- 
brook  a828)  4  Blng.  ({28, 1  Moore  ft  P.  007. 

In  Aidrich  v.  Wright  (1878)  58  N.  H.  898, 16  Am. 
Rep.  339, 847,  the  court  stated  that  on  the  subject  of 
defending  a  man^s  property  in  his  absence  by 
spring  guns,  man-traps,  or  other  engines  calculated 
to  destroy  human  life,  or  inflict  grievous  bodily 
harm,  the  English  courts  turned  a  question  of  fact 
into  a  question  of  law  and  were  not  successful  in 
their  efforts  to  prescribe  adequate  'rules  for  deter- 
mining the  reasonable  necessity  of  such  engines  In 
the  varying  circumstances  of  different  cases. 

The  error  of  the  English  courts  was  partially  cor- 
rected by  the  Acts  of  7  ft  8  George  TV.,  chap.  18, 9§  1- 
4,  and  the  Act  24  ft  25  Vict.,  chap.  100,  fi  81,  making 
It  a  misdemeanor  to  set  such  engines,  except  in  a 
dwelling  house  for  the  protection  thereof  in  the 
night,  and  excepting  such  gun  or  trap  as  may  have 
been  or  may  be  usually  set  with  the  intent  of  de- 
stroying vermin.  Ibid, 
99  L.  R.  A. 


A  person  passing  with  a  dog  through  a  wood  in 
which  he  knows  dog  spears  are  set,  has  no  right  of 
action  against  the  owner  of  the  wood  for  the  death 
of  or  injury  to  the  dog,  who  by  reason  of  his  nat- 
ural instinct  and  against  the  will  of  his  nmster, 
runs  off  the  path  against  one  of  such  spears  and  is 
killed  or  injured.  Jordin  v.  Crump  (1841)  8  Hees.  ft 
W.  782,5  Jur.  1118. 

In  an  action  to  recover  damages  resulting  from 
injuries  sustained  by  the  plaintiff  from  a  gun-fihot 
wound,  received  by  him  by  meansof  a  springr  grun 
placed  by.  defendant  on  his  own  premises,  the  court 
in  Hooker  v.  Miller  (1878)  87  Iowa,  618, 18  Am.  Etep. 
18,  affirmed  the  judgment  of  the  court  below  in  fa- 
vor of  the  plaintiff. 

In  Do<)son  v.  Mock  (1888)  20  N.  a  148,  trespass 
was  brought  for  killing  the  plaintlfradoflr  by  means 
of  poisoned  meat  placed  upon  the  defendant's 
premises,  and  the  court  held  that  If  the  dog-  was 
kllied  by  the  direct  administration  of  poisoning', 
trespass  vf  st  armiB  was  the  proper  remedy,  but  if 
the  dog  was  killed  by  poisoned  food  placed  where 
the  defendant  knew  that  the  dog  would  come  alooip 
and  eat  it,  case  was  the  proper  remedy. 

But  unless  contrivances  are  placed  upon  tfao 
premises  with  an  actual  or  constructive  intent  to 
hurt  intruders,  the  owner  Is  not  liable  for  injuries 
resulting  to  persons  by  reason  of  the  condition  fa 
which  the  premises  had  been  left,  or  from  the 
prosecution  of  the  business  thereon  In  which 
the  perpetrator  has  a  right  to  engage.  Indianapolis 
V.  Emmelman  (1886)  108  Ind.  680,  68  Am.  Rep.  66. 

A  trespasser  or  mere  licensee,  who  Is  injured  by 
any  dangerous  machinery  or  oontrivanoe  on  the 
land  or  premises  of  another,  cannot  recover  dam- 
ages unless  the  contrivance  is  such  that  the  owner 
may  not  lawfully  erect  or  use,  or  when  the  injury 
is  inflicted  willfully,  wantonly,  or  through  the 
gross  negligence  of  the  owner  or  occupier  of  the 
premises.  (Hlveston  Oil  Co.  v.  Morton  (1888)  70 
Tex.  400. 

Although  it  may  be  admitted  that  the  Instra- 
ment  in  question  is  calculated  to  do  grievous 
bodily  harm  to  human  beings,  still  where  it  does 
not  appear  to  have  been  set  with  that  intention, 
there  is  nothing  to  show  that  the  setting  of  It  by 
the  defendant  is  an  Illegal  act.  Jordan  v.  Crump 
a841)8  Mees.  ft  W.  782,  6  Jur.  1118, 

n.  IrtaMsofi  for  Tkmiiefds. 

The  responsibility  of  the  defendant  is  in  many 
instances  viewed  in  the  light  of  a  crime,  and  he  is 
held  as  for  homicide,  no  matter  whether  the  tres- 
passer has  or  has  not  noUoe  of  the  danger. 

Viewed  in  this  light  the  question  of  the  intention 
of  the  property  owner  must  be  considered,  as  with- 
out  the  intention  to  take  life  the  crime  cannot 
amount  to  murder  and  will  be  extenuated  and 
amount  to  no  more  than  manslaughter. 

The  measure  of  protection  to  property  is  d^ 
Glared  with  certainty,  and  the  force  which  may  be 
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Btatb  t.  Babb. 
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right  to  take  the  life  of  John  Erickson.— that 
the  killing  was  either  Justifiable  or  excusable. 

1  Bishop,  Crim.  L.  7th  ed.  §  814. 

A  man  may  not  set  spring  guns  for  the  pro- 
tection of  his  property  against  trespassers. 

Kerr,  Homicide,  §§  m,  186;  9  Am.  &  Eng. 
Encydqp.  Law,  pp.  580,  006;  State  v.  Patter- 
rnn,  45  YL  808,  12  Am.  Rep.  908;  OarroU  t. 
State,  23  Ala.  28,  58  Am.  Dec.  284. 

What  may  not  be  done  directly,  may  not  be 
done  by  means  of  a  spring  gun  and  indirectly. 

If  the  attempted  entry  of  deceased  into  the 
house  of  defendant  was  not  such  as  under  all 
4he  circumstances  as  they  appeared  to  the  de- 
fendant acting  as  a  reasonably  prudefat  man 
would  justify  the  injury  inflicted,  the  Justifi- 


cation can  in  no  way  be  strengthened  by  the 
manner  of  its  infiiction. 

Kerr,  Homicide,  §  186;  JXmp99n  ▼.  State,  59 
Ala.  1, 81  Am.  Hep.  9;  Johnean  t.  Pattenon, 
14  Oonn.  1,  85  Am.  Dec.  100. 

Necessity  alone  can  excuse  the  taking  of 
human  life.  , 

StaU  Y.  Morgan,  25  N.  C.  186,  88  Am.  Dec. 
718;  StaU  ▼.  Patterson,^  Vt  308,  12  Am. 
Rep.  207;  OarroU  v.  State,  28  Ala.  28,  58  Am, 
Dec.  284;  Broum  ▼.  StaU,  55  Ark.  598;  Nole9 
T.  StaU,  26  Ala.  81,  62  Am.  Dec.  713;  P^opU 
▼.  WaleA,  43  Cal.  447. 

One  who  proposes  dolus  an  unlawful  act, 
by  which  the  life  of  a  fellow  being  may  be 
taken,  cannot  excuse  himself  from  the  conse- 


«iDpl07ed  in  tts  defense  Is  defined,  and  the  seoreoy 
of  the  treBi>aaB  or  the  frequency  of  the  repetition 
does  not  enlaiKe  the  one  or  the  other.  The  secrecy 
and  frequency  of  the  trespass  will  not  justify  the 
owner  in  conoeallny  himself,  and  with  a  deadly 
weapon  taking  the  life  or  grleyously  wounding  the 
treepasser  as  he  creeps  stealthily  to  commit  the  in- 
tended wrong,  and  there  Is  no  difference  in  his  con- 
cealing his  person  and  weapon  and  Inflicting  un- 
lawful violencei  and  contriving  and  setting  a  mute 
concealed  agency  or  instrumentality  which  will  in- 
flict the  same,  or  it  may  be  greater  yiolence  in  each 
«a8e  the  intention  being  the  same  and  it  Is  to  ez- 
•eeed  the  degree  of  force  which  the  law  allows  to 
l)e  exerted.  Simpson  v.  State  aSTT)  60  Ala.  1,  81 
Am.  Bep.  9. 

The  setting  of  a  spring  gun  or  other  like  en- 
ctne  may  be  harmless  tf  of  his  own  wrong  the  tres- 
IMiiirr  does  not  oome  In  contact  with  it,  and  he 
may  lose  his  right  to  recover  oompensation  for  the 
injury  sustained,  yet  the  state  does  not  lose  the 
Tljrhtnoris  Its  duty  lessened  to  demand  retribu- 
tion for  its  broken  laws  and  the  unlawful  death  or 
wounding  one  of  Its  oitisens.   Ibid, 

It  Is  criminal  homldde  to  set  ipringguns  or 
otber  weapons  capable  of  doing  mischief  on  prem- 
iaes  so  as  to  cause  death.   Ibid. 

Yet  it  is  culpable  only  because  of  the  Intent 
with  which  it  Is  done.   Ibid. 

As  in  order  to  support  a  conviction  for  assault 
with  intent  to  murder,  a  specific  felonious  intent 
must  be  proved,    ibid. 

For  an  intention  to  kill  cannot  be  implied  from 
areoeral  conduct,  or  as  a  matter  of  law,  but  must 
be  proved  as  a  matter  of  fact  and  its  existence 
must  be  determined  by  the  facts  and  circumstances 
Ineridenoe.    Ibid.  i 

The  question  whether  the  gun  set  with  the  in- 
tent to  kill  a  particular  peraon  who  was  Injured 
by  it  was  not  an  attempt  to  murder,  committed 
by  means  not  amounting  to  an  assault  and  in- 
dictable under  another  clause  of  the  Alabama 
statute,  was  a  question  not  presented  by  the  reo- 
ordL    TWd. 

Ry  the  strict  letter  of  the  common  law  a  man 
may  not  take  life  in  defense  of  property  in  a  8hop« 
and  therefore  may  not  justify  a  homicide  com- 
mitted by  placing  spring  guns  therein.  State  v. 
Jf  oore  a863)  31  Conn.  47B,  88  Am.  Dec.  ISO. 

It  is  well  settled  that  a  bare  trespass  against  the 
property  of  another,  not  his  dwelling.  Is  not  a  suffi- 
cient provocation  to  warrant  the  owner  in  using  a 
deadly  weapon  In  its  defense,  and  if  he  uses  such 
a  -weapon  and  kills  the  trespasser.  It  is  murder,  and 
this  though  the  killing  was  actually  necessary  to 
prewent  the  trespass.  State  ▼•  Vance  (1864)  17 
Iowa,  188. 14L 

A  mere  trespass  against  property  other  than  a 
dwelling  Is  not  a  suffldent  justification  to  author- 
ise the  use  of  a  deadly  weapon  by  the  owner  in  its 
defense,  and  if  death  results  In  such  a  case  It  is 
29  L.  R.  A. 


murder,  though  the  killing  be  actually  necessary 
to  prevent  the  trespass.  Hooker  v.  Miller  (1873)  87 
Iowa,  (08,  18  Am.  Bep.,  18,  dtlng  State  v.  Vance, 
supra. 

The  rule  is  based  upon  the  consideration  that  an 
act  of  violence  done  to  prevent  trespass  which 
causes  death  Is  beyond  the  provocation  and  the 
perpetrator  Is  guilty  of  murder.  Hooker  v.  Miller, 
supra. 

It  is  based,  not  on  the  Ugbt  in  which  the  law  re- 
gards the  act  and  the  punishment  provided  for; 
and  the  criminality  of  the  act  or  the  terpitude  of 
the  trespasser  is  not  the  foundation  thereof,  but  It 
Is  iMsed  uppn  the  limitation  which  the  law  Imposes 
upon  the  right  of  the  owner  of  property  in  render- 
ing it  protection.   Hooker  v.  Miller,  mnpra. 

And  is  supported  upon  the  consideration  that  the 
protection  of  one*s  property  will  not  justify  the 
resort  to  means  that  are  destructive  to  the  prop- 
erty of  another,  when  not  demanded  by  necessity 
or  the  nature  of  the  rights  of  property  ooncemed, 
and  humanity  requires  the  extention  of  the  rule  to 
the  person  of  the  trespasser.   IMd. 

If  a  man  deliberately  klUs  another  to  prevent  a 
mere  trespass  on  his  property,  whether  that  tres- 
pass could  or  could  not  be  otherwise  prevented,  he 
Is  guilty  of  murder.  State  v.  Morgan  (1842)  S5  If. 
C.  188, 198, 88  Am.  Dea  714. 

The  principles  established  In  Stete  v.  Morgan, 
tupra^  were  followed  by  the  court  in  State  v.  Mo- 
Donald  (1866)  49  N.  a  19,  and  Stete  v.  Brandon  (18n> 
63  N.  a  407. 

If  the  intention  was  not  to  take  life  but  merely 
to  chastise  the  trespasser,  and  to  deter  the  offender 
from  repeating  the  same,  the  offense  may  be  ex- 
tenuated and  no  more  than  manslaughter,  the  law 
so  far  recognizing  the  adequacy  of  the  provoca- 
tion arising  from  the  trespass.  Stete  v.  Vance  (1864) 
17  Iowa,  188, 141.  To  the  same  effect,  Glazton  v. 
Stete  (1840)  %  Humph.  181:  McGoy  v.  Stete  a848)8 
Ark.  451:  Com.  v.  Drew  (1806)  4  Mass.  881;  Ookely  v. 
Stete  am)  4  Iowa,  477;  Stete  v.  SheUedy  (1808)  8 
Iowa,  477. 

So  if  the  act  was  done  in  the  heat  of  passion. 
Hooker  v.  Miller  (1878)  87  Iowa,  818,  18  Am.  Bep. 
18. 

Where  spring  guns  or  other  weapons  calcu- 
lated to  do  mischief  are  placed  upon  premises  with 
the  general  Intention  to  kill  trespassers,  and  one  Is 
Injured  thereby,  the  owner  of  such  premises  can- 
not be  convicted  of  assault  with  intent  to  murder, 
there  being  no  intention  to  kill  snoh  particular 
person.  Simpson  v.  Stete  (1877)  i»  Ala.  1,  81  Am. 
Bep.L 

While,  because  of  the  unlawful  Intent  with  which 
the  gun  Is  set  the  owner  Is  made  criminally  liable 
for  the  consequences  he  contemplates,  it  is  not  his 
violence,  except  by  implication  of  law  which  pro- 
duces the  injury,  and  it  is  not  an  assault  which  con- 
nected with  an  intent  to  murder  Is  punishable  un- 
der the  Alabama  stetute.    ibid. 
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qiiences  thereof  by  giving  notice  of  his'evil  in- 
tention, or  of  the  danger  which  he  himself 
has  created,  and  this  is  true  although  the  per- 
son killed  thereby  may  have  received  the  no- 
tice and  was  a  trespasser  at  the  time  of  the  in- 


^"7a. 


JohfiMn  T.  Paiterion,  14  Conn.  1,  85  Am. 
Dec.  100;  CartvU  v.  State,  88  Ala.  28.  68  Am. 
Dec.  282. 

Carelessness  is  criminal,  and,  within  limits, 
supplies  the  place  of  the  direct  criminal  in- 
tent. 

1  Bishop,  Crim.  L.  7th  ed.  g  818;  9  Am.  & 
Eng.  Encydop.  Law,  p.  588;  State  r.Bardie,A7 
Iowa,  647,  29  Am.  Rep.  496;  State  v.  Emery, 
78  Mo.  77. 47  Am.  Rep.  92;  2  Hill's  Code,  §  11815. 


Hoyt»  Oh.  J.,  delivered  the  opinion  of  th* 
court: 

Defendant  was  convicted  of  the  crime  of 
murder  in  the  second  degree,  and  from  the 
Judgment  and  sentence  imposed  thereunder 
prosecutes  this  appeal.  The  circumstances 
connected  with  the  homicide  were  substan- 
tially as  follows :  Defendant  and  one  Walter 
Pixley,  a  boy  seventeen  years  of  age,  occu- 
pied a  cabin  together.  The  cabin  belonged 
to  the  defendant,  but  the  land  upon  which  it 
was  situated  was  the  property  of  the  Bellinz- 
ham  Bay  Improvement  Company.  The  cabm 
was  a  small  building,  about  ten  by  fourteen 
feet  in  dimensions,  oonstructed  of  boards  one 
inch  in  thickness,  placed  up  and  down,  and 


in.  When  eomUiered  cm  a  nuiaanee. 

The  settlnv  of  spring  (runs,  traps,  and  other  dan- 
gerons  instruments  may  amount  to  a  public  nui- 
sance and  as  such  be  Indictable  or  the  person  so  set- 
ting  tbem  may  be  liable  In  an  action  of  damages. 

If  dangerous  to  tbe  public  It  Is  Indictable  as  a 
nuisance.  Simpson  v.  State  (1877)  SO  Ala.  1, 81  Am* 
Rep.  9;  State  v.  Moore  (iSSS)  81  Oonn.  479,  88  Am. 
Dec.  IM. 

When  placed  so  as  to  be  actually  dangerous  to  the 
public  who  have  occasion  to  pass  tbe  highway. 
State  V.  Moore,  mpra. 

And  the  person  setting  them  may  be  indicted  and 
be  liable  to  an  action  at  the  suit  of  the  party  In- 
jured. Hewison  v.  New  Haven  (1887)  84  Oonn.  186« 
141,  91  Am.  Dea  718. 

It  must,  however,  be  shown  that  the  nuisance  to 
the  public  is  of  a  real  and  substantial  nature.  State 
V.  Moore,  supra. 

But  unless  the  public  safety  Is  thereby  endan- 
gered it  is  not  indictable.  Simpson  v.  State  and 
State  V.  Moore,  auprcL 

Placing  a  loaded  gun  so  as  to  range  over  a  high- 
way, cocked  and  with  strings  attached  to  the  trig- 
ger so  that  it  may  be  discharged  by  a  cat  or  a  rat, 
or  any  other  object  coming  in  contact  with  the 
string,  and  sufficiently  near  and  unprotected  to  in- 
flict Injury  if  any  one  diould  then  be  within  its 
range  upon  the  highway,  creates  a  real  and  sub- 
stantial danger  to  which  passengers  on  a  highway 
should  not  be  subjected.   State  v.  Moore,  nvpra. 

In  State  v.  Moore,  suptu,  information  was  laid 
for  nuisance  consisting  in  the  pladng  by  defendant 
of  spring  guns  in  his  shop  for  protection  against 
burglars,  so  situated  as  to  endanger  persons  pass- 
ing on  the  adjacent  highway.  The  court  held  that 
the  mere  act  of  setting  spring  guns  on  his  own 
premises  by  the  defendant  could  not  be  held  un- 
lawful in  Itself,  although  the  defendant  might  be 
responsible  for  an  Injury  occasioned  thereby  to  in- 
dividuals and  be  indictable  for  the  erection  of  a 
nuisance.  If  the  public  were  subjected  to  any  dan- 
ger and  consequent  annoyance. 

In  that  case  it  was  found  that  scattering  shot 
might  pass  between  the  cracks  in  the  boarded  walls 
of  the  defendant's  shop  which  were  one  thickness 
of  boarding,  but  it  was  not  found  that  they  would 
pass  through  with  sufficient  fOroe  to  inflict  Injury, 
or  even  to  cross  the  intervening  space  between  the 
shop  and  the  highway,  and  the  court  therefore  held 
that  it  was  not  sufficiently  found  that  the  appre- 
hended danger  to  the  public  was  real  and  substan- 
tial, and  therefore  gave  judgment  for  the  defend- 
ant. 

In  Townsend  v.  Wathen  (1808)  9  Bast,  877,  it  was 
held  that  if  a  man  places  a  dangerous  trap  baited 
with  flesh  in  his  own  ground,  so  near  to  the  high- 
way or  to  the  premises  of  another  that  dogs  pass- 
ing along  the  highway  or  kept  to  his  neighbor's 
premises  will  probably  be  attracted  by  their  In- 
stinct mto  the  trapa,  and  In  oonaequenoe  of  such 
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act  his  neighbor^  dog  Is  so  attracted  and  Injured 
thereby,  an  action  on  the  case  lies.  The  court  stated 
that  every  man  must  be  taken  to  contemplate 
the  probable  consequences  of  the  act  he  doee,  and 
therefore  when  the  defendant  caused  the  trapa 
scented  with  tbe  strongest  meats  to  be  plaoed  to 
near  to  the  plaintiff's  house  as  to  Influence  the  1n- 
sllnct  of  those  animals  and  draw  them  irmistlbly 
to  their  destruction,  he  must  be  oonsldered  as  con- 
templating  this  probable  oonsequeooe  of  his  aot» 

TV,  27m  property  oioner"*  or  the  tretpaaeer^  oeL 

In  some  cases  the  injury  has  been  oonsldered  as 
the  act  of  the  person  committing  tbe  trespaas  or 
other  wrong.  This  is  noticeably  so  in  the  Bnglisih 
decisions  upon  the  question  but  the  oourta  here 
mostly  hold  the  contrary  doctrine. 

Thus  m  Gray  v.  Oombs  (1888)  7  J.  J.  Marsh.  478, 9 
Am.  Dea  481,  the  act  was  oonsldered  as  that  of  the 
slave,  the  time  and  droumstanoes  oonstttutingaiid 
coming  of  neceosity  and  legitimately  fkom  the 
means  resorted  to. 

And  especially  is  this  so  where  the  trespasser  has 
notice  of  the  impending  danger.  Dott  v.  Wilkea 
a8a))8Bam.*  Ald.8D4. 

Resistance  by  force  to  the  setting  of  it,  by  an  t»> 
dividual  (If  not  dangerous  to  the  publlo)  the  law 
will  not  sanction  though  he  may  apprehend  Injury 
to  him  Is  Intended  If  he  trespass  on  the  premises,  the 
injury  existing  only  in  the  menace  and  being  ooo- 
dltlonaU  his  own  act  Intervening  and  putting  in  mo- 
tion the  force  from  which  the  Injury  will  proceed. 
Simpson  V.  State  a877)  80  Ala.  1, 81  Am.  Bep.  1& 

The  doctrine  of  contributory  negligence  has, 
however,  been  held  not  applicable  to  the  case. 
Hooker  v.  Miller  (187B)  87  Iowa,  818, 18  Am.  Bep.  18L 

The  court  in  Jobbson  v.  Patterson  (1840)  14  Oonn. 
1, 85  Am.  Dec  KB,  considered  that  the  argument  as 
used  by  the  judges  in  the  English  cases,  that  the 
trespasser  incurs  the  evil  which  he  suffers  by  enter* 
ing  or  permitting  his  creatures  to  enter  on  an^ 
other's  land  with  full  knowledge  of  the  impending 
injury,  and  must  attribute  the  consequence  to  his 
own  voluntary  act,  and  that  if  death  ensues  it  is 
bis  own  procurement,  would.  If  sound,  supercede 
the  necessity  of  complicated  codes  of  criminal  law, 
and  would  allow  the  punishment  of  death  for 
every  offense,  even  for  a  trespass  and  without  the 
interposition  of  an  Intelligent  jury. 

In  the  Oonnectlcut  case,  tbe  act  of  firing  off  the 
gun  was  not  considered  the  agency  of  the  trespas- 
ser, the  act  of  discharging  the  gun  being  looked 
upon  as  accidental  and  against  his  wllL  Although 
he  knew  that  by  his  own  act  he  was  exposing  him- 
self to  death,  yet  he  must  be  oonsldered  as  mean- 
ing to  avoid  that  catastrophe  if  poasible.  Johnson 
V.  Patterson,  supra. 

▼.  ThsqiieaMoiiof  fioNes. 
The  question  whether  or  not  the  defendant  has 
given  notice  of  the  impending  danger  has  been 
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battened  with  shingles.  There  was  one  door 
tnd  a  single  window.  The  lock  on  the  door 
fitted  so  loosely  that  the  door  could  be  pushed 
open  with  little  force  without  unlocking  it. 
About  December  8,  1893,  defendant  and  Fix - 
leT  went  into  the  mountains  for  a  hunting 
trip,  intending  to  be  gone  most  of  the  winter. 
Od  the  morning  they  left,  defendant  placed 
a  spring  gun  inside  the  cabin.  It  was  loaded 
with  a  double  charge  of  powder  and  shot,  and 
in  addition  thereto  a  loaded  Winchester  rifle 
45-90  cartridge  was  placed  therein,  on  top  of 
the  shot  and  powder.  It  was  aimed  directly 
at  the  casing  of  the  door,  in  such  a  way  that 
a  person  of  ordinary  height  standing  in  front 
of  the  door,  and  placing  his  hand  on  the 


knob,  would,  upon  poshing  the  door  open  a 
few  inches,  receive  the  entiie  charge  in 
his  body.  The  window  and  door  were 
then  nailed  up,  the  door  being  first  locked 
with  the  insecure  lock  aboTe  referred  to. 
The  boards  were  placed  up  and  down  oyer 
the  door,  and  fastened  by  nails  driyen 
through  a  one- inch  board.  Before  the  cabin 
was  so  fastened  up,  some  of  the  best  of  Its 
contents  were  removed  to  the  house  of  a 
neiffhbor,  and  those  remaining  were  of  but 
little  value.  On  the  day  of  the  homicide, 
and  the  preceding  day,  deceased,  with  three 
companions,  had  made  several  trips  to  a  con- 
struction campa  little  further  from  the  busi- 
ness part  of  Whatcom  than  this  cabin,  for 


made  a  special  element  In  the  Eofrlish  cases  In  ooo- 
ilderliiff  the  plalntUTs  rigbt  to  recover,  the  courts 
In  that  jarisdletlOD  holdinflr  that  If  due  notice  has 
been  given  and  the  plaintiff  in  defiance  thereof  has 
placed  himself  In  peril  the  consequences  must  be 
taken  to  be  the  result  of  hJs  own  act  and  therefore 
be  cannot  recover.  This  doctrine  has  to  some  ex- 
tent heen  followed  or  approved  of  by  the  courts  in 
some  of  our  own  Jurisdictions. 

If  the  defendant  were  present  himself  at  the 
time  of  such  trespass,  he  could  not  have  used  the 
deadly  weapon  nor  have  Inflicted  any  wound,  but 
when  absent  he  has  a  right  to  resort  to  severe 
measores,  and  although  it  is  a  maxim  of  the  law 
that  a  man  cannot  do  that  indirectly  which  he  can- 
not do  directly,  yet  such  maxim  is  not  applicable  to 
the  case  of  a  plaintiff  who  has  express  notice  and 
VTOngfully  enters,  the  act  of  firing  off  the  gun, 
vhicn  is  the  cause  of  the  injury,  being  considered 
hto  act  and  not  the  act  of  the  person  who  placed 
theronUiere.  Ilott  v.  Wilkes  (1880)  8  Bam.  ft  Aid. 
804. 

Although  it  may  be  lawful  to  pot  such  Instra- 
mectB  on  a  man*s  own  ground,  yet  as  tbey  are  oal- 
enlated  to  produce  neat  bodily  injury  to  innocent 
persons  many  trespasses  being  comparatively  in- 
Dcoent  it  is  neoesaary  to  give  as  much  notice  to  the 
public  as  possible,  so  as  to  put  people  on  their 
guard  against  the  danger.  Bird  v.  Holbrook  (1828) 
4  Bing.  SS8, 1  Moore  ft  P.  ecyr;  Uott  V.  Wilkes,  supra. 
For  he  who  sets  spring  guns  without  giving  no- 
tice IB  guilty  of  an  inhuman  act,  and  if  injurious 
consequences  ensue  is  liable  to  yield  redress  to  the 
infferer.   Bird  v.  Holbrook,  tupra. 

The  common  understanding  of  mankind  showing 
that  notice  ought  to  be  given  when  these  means  of 
protection  are  resorted  to.    ibid. 

Where  the  plaintiff  with  notice  of  the  danger 
gathered  nuts  on  the  defendants  woodland  upon 
which  nine  or  ten  spring  guns  were  concealed,  and 
was  wounded  thereby,  the  court  held  the  defend- 
int'i  conduct  justifiable.  Dott  v.  Wilkes  a80O)  8 
Barn,  ft  Aid.  804. 

In  Jordin  v.  Crump  dMD  8  Mees.  ft  W.  782, 5  Jur. 
1113.  the  declaration  alleged  that  the  defendant 
wrongfully  and  unlawfully  set  and  concealed  a 
^  spear,  an  engine  calculated  to  do  grievous 
hodily  harm  as  well  to  the  leading  subjects  of  the 
Queen  as  to  their  dogs,  among  the  bushes  near  the 
footpath,  by  means  whereof  the  plaintilTs  sheep 
dog,  which  was  passing  along  the  footpath  with 
the  plaintiff  when  a  rabbit  crossed  the  path 
which  rabbit  the  dog  pursued  against  the  will  of 
the  plaintiff,  when  in  pursuit  was  struck  and 
grievoosly  maimed  and  wounded  by  one  of  such 
spears  and  rendered  of  Uttle  value  to  the  plaintiff. 
^  defendant  pleaded  that  the  said  instrument  or 
ytoewas  so  set  and  concealed  for  the  purpose  of 
memng  faii  game,  and  for  the  purpose  of  dis- 
jwtogand  kflUng  doga  In  pursuit  thereof,  further 
^WyiBg  his  action  on  the  groond  of  notice.  The 
^  T,,  K  A. 


court  held  the  defense  good  even  wttfaont  the  al^ 
legation  of  notice. 

The  case  of  Jordin  v.  Crump,  supra,  was  disttn- 
gulshcd  from  that  of  Deane  v.  Clayton  (1817)  f 
Taunt.  480,  S  Marsh.  VTT,  IJ.  B.  Moore,  MB.  upon  the 
ground  that  in  the  former  case  the  pUiintiff  had 
express  notice  that  the  dog  speais  were  set  In  iha 
wood,  but  the  court  stated  that  even  though  there 
was  such  a  distinction,  yet  in  the  absence  of  notice 
the  court*s  decision  would  still  be  tn  favor  of  the 
defendant,  on  the  ground  that  the  setting  of  such 
spears  was  a  lawful  act  and  the  accident  occasioned 
by  them  was  the  act  of  the  dog  and  not  of  the  d^ 
fendaut,  and  that  the  plaintiff  was  bound  to  kem 
his  dog  on  the  footpath. 

In  Deane  v.  Clayton,  sufMio,  the  owner  of  a  wood 
which  was  not  divided  from  adjoining  propertj 
except  by  a  low  bank  and  a  shallow  dItOh,  not  suf- 
ficient to  prevent  dogs  passing  from  oroaring,  for 
the  purpose  of  preventing  harea  In  his  woods  from 
being  killed  by  doga  and  f  ozea,  kept  Iron  splkea 
screwed  into  trees  so  plaioed  that  each  end  wonld 
point  along  the  course  of  a  bare  path  and  at  such 
ahelght  as  to  allow  a  hare  to  pass  under  It  wlth^ 
out  Injury,  but  to  woond  and  kfll  a  dog  that  might 
happen  to  run  against  one,  the  spikes  being  In 
their  nature  and  positions  adapted  to  effect  that 
purpose.  None  of  the  spikes  were  less  than  fifty 
yards  distant  from  the  footpath,  some  being  one 
hundred  and  fifty  or  one  hundred  and  sixty  yards 
distant.  Notice  was  painted  on  boards  on  the  ont- 
side  of  some  parts  of  the  wood,  that  steel  trapa, 
spring  guns,  and  dog  apears  were  set  for  vermin. 
The  plaintiff  with  the  permisBlon  of  the  owner  of 
the  adjoining  wood  was  hunting  with  a  valuable 
pointer,  which,  when  pursuing  a  hare  which  ran 
over  the  bank  and  ditch  in  the  defendant's  wood, 
ran  against  a  spike  and  was  killed.  The  court  were 
equally  divided  In  opinion  as  to  the  liability  of  the 
defendant  for  damages  for  loss  of  the  dog. 

Where  such  means  are  used,  the  nature  and  value 
of  the  property  sought  to  be  protected  must  be 
such  as  to  justify  the  proceeding,  and  full  notice 
of  the  mischief  to  be  encountered  must  be  given 
and  the  principles  of  humanity  must  not  be  vio- 
lated, otherwise  the  owner  will  be  subjected  to 
damages  for  the  injury  sustained.  Loomis  v. 
Terry  a887)  17  Wend.  488, 81  Am.  Deo.  800. 

With  regard  to  the  question  whether  notice  to 
the  trespasser  of  the  dangerous  contrivances  laid 
for  the  protection  of  the  property  would  relieve 
the  owner  of  liability  for  injuries  received  thereby, 
the  court  in  Hooker  v.  Miller  (1878)  87  Iowa,  013, 18 
Am.  Rep.  18,  did  not  determine,  as  the  facts  did  not 
involve  that  question  and  no  such  defense  was 
raised,  but  the  court  intimated  that  the  authorities 
recognised  such  a  rule. 

In  this  case  the  defendant  was  the  owner  of  a 
vineyard  and  placed  a  spring  gun  there  for  the 
protection  of  his  fruit,  so  arranged  that  it  would 
be  dliicharged  in  the  direction  of  one  entering  his 
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the  purpose  of  securing  work  upon  a  road  in 
process  of  oqnstruction.  On  the  morning 
of  the  day  of  the  homicide  they  took  their 
blankets  and  started  for  said  camp,  but,  not 
having  completed  arrangements  for  getting 
work,  they  thought  best  not  to  carry  their 
blankets  all  of  the  way,  and  left  tnem  in 
a  tree  or  stump  a  short  distance  from  this 
cabin.  After  arriving  at  the  camp  they  found 
it  would  be  necessary  to  return  to  town  to 
find  the  man  they  wished  to  see.  Having 
done  so,  they  found  this  man,  and  completea 
arrangements  under  which  they  were  to  go 
to  work,  on  the  road.  Thereafter  two  of 
them,  deceased  and  one  Nels  Anderson,  after 
purchasing  a  loaf  of  bread  and  some  bologna 


sausage,  upon  which  to  make  a  supper, 
started  to  walk  to  camp.  It  was  then  dark, 
the  road  was  rough  and  muddy,  and  it  was 
raining.  When  they  came  near  the  cabin, 
which  they  had  passed  before,  and  which  was 
boarded  up,  and* apparently  unoccupied,  the 
deceased  stated  that  he  did  not  think  anybody 
had  lived  in  it  for  a  Jong  while ;  that  he 
would  see  if  they  could  not  get  in,  and,  if 
they  could,  they,  had  better  get  their  blank- 
ets, and  sleep  there,  instead  of  going  on  to 
camp.  In  attempting  to  make  an  entrance 
through  the  door,  secured  as  before  stated, 
the  spring  gun  was  discharged,  and  the  entire 
charge  penetrated  the  casing  of  the  door,  and 
passed  entirely  through  the  body  of  the  de- 


premises,  and  gave  no  notice  whatever  that  he  had 
ao  arranged  a  gun  or  of  his  intention  to  do  so. 

The  court  inatrncted  the  jury  in  this  case  that  if 
the  defendant  had  set  the  gun  in  such  a  way  as  to 
destroy  life,  or  do  great  bodily  harm,  of  which 
plaintiff  had  no  knowledge,  and  the  plalntiflr.  In 
entering  the  premises  for  the  purpose  of  tak- 
ing grapes  without  defendant's  permiasion,  was 
wounded  by  means  of  the  gun,  he  was  entitled  to 
recover;  that  the  act  of  the  plaintiff  in  that  case 
was  but  a  misdemeanor  and  would  not  justify  Its 
resistenoe  by  means  that  would  take  life  or  do 
great  bodily  harm;  that  the  defendant  had  no  right 
to  use  a  spring  gun  for  his  protection  against  a 
mere  trespasser  without  notice  to  hiuL,  and  the  de- 
fendant's liability  on  account  of  the  wound  caused 
by  the  spring  gun  was  the  same  as  though  he  had 
discharged  it  with  his  own  hands. 

In  Bird  v.  Holbrook  a828)  4  Bing.  SSS,  1  Moore  & 
P.  e07.  the  action  was  upon  the  case  for  shooting 
plaintiff  with  a  spring  gun  which  the  defendant 
had  set  for  the  protection  of  his  property,  some  of 
which  had  been  stolen,  the  gun  being  set  without 
notice  in  a  garden  walled  around,  the  plaintiff 
climbing  over  the  walls  in  pursuit  of  a  stray  fowl, 
and  the  court  held  the  defendant  liable  in  dam- 
ages. 

That  'case  was  distinguished  by  the  court  from 
that  of  Ilott  V.  Wilkes  aS^O)  8  Bam.  &  Aid.  804, 
In  that  the  defendant  placed  his  gun  for  the  ex- 
press purpose  of  doing  injury,  his  intention  being 
shown  by  the  fact  that  when  called  upon  to  give 
notice  he  said,  "if  I  give  notice  I  shall  not  catch 
him,"  his  intention  being  that  the  gun  should  be 
discharged  and  that  the  contents  should  be  lodged 
in  the  body  of  his  victim  if  he  could  not  be  caught 
in  any  other  way,  and  on  these  grounds  the  court 
held  the  action  clearly  maintainable,  particularly 
upon  the  latter  ground.    Bird  v.  Holbrook,  supra. 

VI.  Act  hOd  UqoL 

In  some  few  instances  the  act  of  setting  spring 
guns  and  traps  upon  onc^  own  property  has  been 
held  lawful  even  by  our  own  courts,  where  the  de- 
fendant could  not  otherwise  protect  his  property, 
the  right  to  defend  it  being  looked  upon  as  a 
necessity  to  individual  security  and  as  not  inoom- 
patiblo  with  the  public  good,  the  right  being  one 
emphatically  brought  by  the  individual  into  so- 
ciety and  not  derived  from  it,  and  one  that  the 
owner  is  not  deprived  of  where  the  obstinate  in- 
justice of  the  trespasser  would  deprive  him  thereof, 
the  act  being  considered  as  that  of  the  trespasser, 
the  party  contemplating  the  Injury  giving  the 
owner  an  indefinite  right  over  his  person  or  aright 
to  make  use  of  such  means  to  prevent  the  injury 
as  his  behavior  and  the  owner^s  situation  make 
necessary.    Thus— 

The  law  of  nature  nllows  us  to  defend  our  persons 
or  property,  and  such  a  general  allowance  implies 
that  no  particular  means  of  defense  are  prescribed 
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to  us,  whatever  means  are  necessary  must  be  law- 
ful because  it  would  be  absurd  to  suppose  that  the 
law  of  nature  allows  us  defense  and  yet  forbids  us 
at  the  same  time  to  do  whatever  ft  necessary  for 
this  purpose.  It  therefore  follows  that  he  who  at- 
tempts to  injure  us  gives  us  an  indefinite  right 
over  his  person,  or  a  right  to  make  use  of  such 
means  to  prevent  the  Injury  as  his  behavior  and 
and  our  situation  make  necessary.  Qray  v.  Combs 
(1832)  7  J.  J.  Marsh.  478,  23  Am.  Dec  481,  quoting 
Butherford^s  Institutions.  <• 

So  it  is  said  the  right  of  defense,  its  possessioii 
and  exercise,  are  necessary  to  Individual  aecurity, 
and  are  not  incompatible  with  the  public  good. 
Society  may  curtail  this  right  and  restrain  its  ex- 
ercise in  many  important  particulars,  yet  it  Is  em* 
phatically  a  right  brought  by  the  individual  with 
him  into  society  and  not  derived  from  it,  and  he 
there  retains  the  plenary  right  except  so  far  as  it 
has  been  restrained  by  the  laws  of  society.  Oray 
V.  Oombs,  wprci. 

The  right  of  defending  goods  is  an  indefinite  one, 
and  one  is  not  naturally  debarred  from  proceed- 
ing to  extremities  in  their  defense,  where  the  ob- 
stinate injustice  of  those  who  would  deprive  us  of 
them  renders  this  necessary.  Gray  v.  Combs,  aupra, 
quoting  Rutherf  ord^s  Institutions. 

It  is  lawful  for  a  person  having  valuable  prop- 
erty in  a  warehouse  secured  by  looks  and  doon,  as 
additional  security  in  the  night-time,  to  erect  a 
spring  gun  explodable  only  upon  entering  the 
premises.    Gray  v.  Combe,  supra. 

The  person  setting  a  spring  ffun  in  a  warehouse 
for  Its  defense  in  the  night-time  is  not  responaible 
to  the  owner  of  a  slave  for  the  death  of  such  slave, 
who  is  killed  by  such  gun  when  breaking  and  en- 
tering such  warehouse  in  the  night-time  to  steaL 
Ibid. 

In  the  above  case  the  court  deemed  the  defense 
used  by  the  defendant  In  the  protection  of  bis 
premises  lawful,  and  the  calamity  which  pursued 
ascribable  to  the  slave's  own  act,  the  Ume  and  cir- 
cumstances constituting  and  coming  of  necessity 
and  legitimately  from  the  means  resorted  to. 

In  McClelland  v.  Kay  (1853)  14  a  Mon.  103, 107,  the 
court  construed  the  opinion  in  the  preceding  case 
as  authority  for  the  right  of  defense  of  property 
against  depredations  to  the  extent  of  justifying 
one  in  shooting  a  slave  when  in  the  act  of  stealing. 

So  in  King  v.  Kline  (1847)  6  Pa.  318.wheie  plaintiff 
brought  trespass  to  recover  damages  for  the  killing 
of  his  dog  by  the  defendant,  who  hadset  an  iron  trap 
for  the  dog  upon  his  premises  and  shot  him  when 
caught  therein,  the  court  hold  the  defendant 
had  a  right  to  protect  and  preserve  the  conveo- 
lont  use  of  his  property  against  the  plalnUfTs  dog, 
and  If  he  could  not  otherwise  protect  it  he  was 
justified  in  killing  the  dog  when  caught  on  his 
premises  in  the  act  of  destruction. 

In  Oray  v.  Combs,  supna,  the  court  looked  upon 
the  doctrine  as  laid  down  by  Blr  William  Black- 
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ceased,  killing  him  iDstantly.  There  Ib  some 
testimoDj  as  to  statements  made  by  the  de- 
fendant tending  to  show  what  his  Intentions 
were  in  setting  the  spring  gun.  Such  testi- 
mony is  more  or  less  conflicting,  and  the 
determination  of  what  was  proved  thereby 
was  properly  left  to  the  iuiy;  and  to  our 
minds  it  appears,  from  a  fair  preponderance 
of  such  testimony,  that  the  statements  made 
by  the  defendant  were  not  such  as  would  have 
been  likely  to  have  been  made  by  one  who 
had  no  other  motive  than  to  protect  his  cabin 
and  the  property  therein  by  such  means  as 
could  be  made  use  of  without  wanton  dis- 
regard for  the  lives  of  his  fellow  men.  But 
whether  or  not  this  was  so  is,  in  our  opin- 
ion, immaterial  in  the  determination  of  the 
questions  presented  on  this  appeal.  There 
was  also  testimony  tending  to  show  that. 


after  the  door  had  been  nailed  up,  a  placard 
bearing  the  word  "danger"  was  postea  on  the 
outside  of  the  boards  nailed  over  the  door. 
But  whether  or  not  this  was  lo  is  also  im- 
material. 

The  principal  contention  of  the  defendant 
was  that  in  setting  the  gun  as  above  stated 
he  only  did  what  he  ha[a  an  absolute  right 
to  do,  and  he  asked  the  court  so  to  instruct 
the  jury,  and  now  assigns  as  error  its  refusal 
so  to  do,  which  assignment  of  error,  if  sus- 
tained, will  result  in  the  reversal  of  the  Judg- 
ment and  sentence,  and  the  discharge  of  the 
defendant.  If  the  question  as  to  what  the 
defendant  had  a  right  to  do  by  way  of  pro- 
viding for  the  defense  of  the  cabin  and  prop- 
erty  contained  therein  were  one  of  law,  un« 
mixed  withanv  question  of  fact,  there  might 
be  force  in  this  claim ;  but,  in  our  opinion, 


stone  in  Volume  4  of  bis  Oommentaries,  paire  181, 
to  the  effect  that  the  law  will  not  **  suffer  any 
crime  to  be  prevented  by  death  unless  the  same.  If 
committed,  would  be  punished  by  death,**  as  In- 
correct Btatlnff  that  in  most  civilized  countries  the 
authorized  extent  of  reeistanoe  in  the  necessary 
defense  of  the  penoo  or  property  airaiDSt  the  per- 
petrator of  crimes  mutt  flrreatly  ezoeed  the  amount 
of  punlsfament  prescribed  by  the  law  for  their 
perpetratJoo* 

Yn.   BntHUh  caam. 

In  Jay  V.  Whltlleid  (1807)  8  Bam.  ft  Aid.  806, 4  BInff. 
Mi,  Qie  plaintiff  having  entered  on  the  defendant's 
premises  for  the  purpose  of  outUng  a  stick,  was 
shot  by  a  spring  gun  and  damages  were  allowed  for 
the  injoriee  thus  inflicted. 

In  Bird  v.  Holbrook  (1888)  4  Btaig.  8E8,  1  Moore  ft 
P.  807,  the  court  looked  upon  the  plaintiff  as  a  mere 
trespasser,  and  as  the  defendant  would  not  be  au- 
thorised  in  taking  him  into  custody,  he  could  not 
do  indireotly  that  whlob  he  was  forbidden  to  do  di- 
rectly. 

[q  Evans  ▼.  Usle  a888)  7  Oar.  ft  P.  501,  the  action 
was  brought  for  placing  lighted  brimstone  in  a 
church  tower  whereby  the  plaintiff,  who  with  oth- 
ers was  ringing  the  bells,  was  annoyed  by  the  fumes, 
the  defendant  pleading  the  general  issue  and  that 
the  plaintiff  was  wrongfully  in  such  tower  creat- 
ing a  disturhanee,  and  that  the  brimstooe  was  so 
placed  there  by  the  direotlona  of  the  reotor  for  the 
purpose  of  causing  the  defendant  to  depart  there- 
tram,  after  a  request  and  refusal  on  the  plalntifTs 
part  The  ooort  held  that  in  order  to  support  such 
special  plea  a  request  to  depart  must  be  shown, 
iDd  also  the  authority  of  the  rector  to  place  the 
brimstone,  and  further  that  in  order  to  entitle  the 
plalDtlff  to  a  verdict  on  the  general  issue,  the  jury 
must  be  satisfied  that  some  substantial  damage 
from  the  fumes  had  been  sustained  by  the  plain- 
tiff. 

The  setting  of  dog  spears  is  not  in  itself  an  lUe- 
cal  act,  nor  is  it  rendered  such  by  the  Statute  7  ft 
8  Geo.  lY .,  ohap.  18,  which  prohibits  the  setting  or 
pladng  of  man  traps,  or  other  engines  calculated 
to  destroy  human  hfe  or  inflict  grievous  bodily 
liarm,  with  intent  that  or  whereby  the  same  may 
destroy  human  life  or  inilict  grievous  bodily  harm. 
Jordin  ▼.  Qnimp  0841)  8  Mees.  ft  W.  782,  5  Jur. 

im 

lQWoottonv.Dawkins(1887)  SaB.  N.8.4U,in 
vhich  the  declaration  oontalned  two  oounts,  one 
f^Mmded  upon  the  Statute?  ft  8  Geo.  IT.,  chap.  18,  f 
1,  for  unlawfully  setthig  a  spring  gun  or  engine 
eilcalated  to  inflict  grievous  bodily  harm,  the  seo- 
OQd  claiming  damages  generaUy  in  consequence  of 
•  peiBonal  injury  sustained  byjplaintU^through  the 
^  L  R.  A.  11 


wrongful  act  of  the  defendant,tbe  defendant  plead- 
ed not  guilty.  The  facts  were  that  the  plaintiff  be- 
lieving that  his  bantam  fowl  had  strayed  into  the 
defendant's  garden  obtained  permission  in  the  day- 
time to  search  for  it  and  that  not  finding  it  upon 
that  oocasBon  plaintiff  went  again  without  permis- 
sion in  the  night-time,  and  while  engaged  in  such 
search  came  in  contact  with  a  wire  which  exploded 
and  injured  him.  There  bemg  no  evidence  tq  show 
what  the  nature  of  the  engines  or  the  substance 
which  caused  the  explosion  was,  or  that  the  injury 
complained  of  iraa  oooasioned  by  a  spring  gun  or 
other  engine  calculated  to  destroy  human  life,  or 
to  inflict  grievous  bodily  barm,  or  that  it  was 
caused  otherwise  than  by  the  plaintiff's  o«rn  care- 
lesBueas.  the  plaintiff  was  nonsuited  and  upon  ap- 
peal the  court  of  queen^  bench  upheld  such  ver- 
dict, holding  that  in  the  absenoe  of  such  evidence 
the  defendant  was  not  liable,  either  at  oonunon 
law  or  under  the  statute. 

In  Daniel  v.  Janes  (1877)  L.  R.  8  a  P.  Div.  861,  the 
defendant  was  summoned  under  the  Bngilah  Stat- 
ute 24  ft  25  Vict.,  chap.  87,  f  41,  for  placing  poi- 
soned flesh  in  an  Indosed  garden  for  the  purpose 
of  dtetroyinga  dog  which  was  in  the  habit  of  stray- 
ing there.  It  was  held  that  he  was  not  liable  within 
the  provision  of  the  act  although  the  offense  might 
be  within  the  provision  of  the  Act  of  27  ft  28  Vict., 
ohap.  116, 8  8. 

In  Clark  v.  Chambers  a678)  L.  B.  8  Q.  B.  Div.  827, 
47L.J.Q.  &427,  88  L.  T.N.  8.  464,  87Week.  Bep. 
018,  the  defendant  was  the  oooupler  of  premises 
abutting  on  a  private  road  leading  to  certain  other 
premises  as  well  as  to  bia  own.  The  road  consisted 
of  a  carriage  road  and  a  foot-way  the  soil  of  both 
being  the  property  of  different  owners,  the  de- 
fendant having  no  Interest  in  it  beyond  the  right 
of  way  to  and  from  his  premises,  which  be  used  as 
a  place  where  athletic  sports  were  carried  on  by 
persons  resorting  thereto  for  that  ptnpose  for 
their  own  amusement.  The  defendant,  for  the 
purpose  of  preventing  vehicles  from  getting  as 
far  as  the  grounds  and  overlooking  aneh  sports, 
erected  barriers  across  the  road  consisting  of  a 
hurdle  set  up  lengthwise  next  to  the  foot-path  with 
two  wooden  barriers  armed  with  spikes  blocking 
the  entire  road  at  the  time  the  sports  were  carried 
on.  Part  of  the  barriers  armed  with  spikes  were 
removed  by  some  person  without  defendants  au- 
thority and  placed  in  an  upright  position  across 
the  foot-path  and  :tlie  plaintiff  while  lawfully  on 
guch  road  in  the  night-time  was  damaged  by  the 
spikes  upon  such  barrier  his  eye  coming  in  contact 
therewith,  and  the  court  held  that  the  defendant 
having  placed  such  dangerous  instrument  in  the 
roftd  was  liable  e\'en  though  the  immediate  cause 
of  the  aooident  was  the  act  of  a  third  person. 
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it  is  not.  It  is  no  doubt  true  that  in  the  old 
English  cases,  and  perhaps  in  some  of  the 
earlier  cases  in  this  country,  this  question 
was  passtsd  upon  by  the  courts  as  one  of  law ; 
but,  in  our  opinion,  in  so  deciding  this  ques- 
tion, such  courts  made  a  mistake  which  has 
led  to  most  of  the  trouble  connected  with  the 
proper  determination  of  this  and  kindred 
questions.  The  relation  of  the  English  cases 
to  this  question  is  so  well  stated  by  the 
learned  judge  who  wrote  the  opinion  in  the 
case  of  Aldrich  v.  WHght,  58  N.  H.  898,  16 
Am.  Rep.  889,  that  we  quote  therefrom: 
*'0n  the  §ub]ect  of  defending;  a  man's  prop- 
erty, in  his  absence,  by  spring  iruns,  man- 
traps, or  other  engines  calculatecT  to  destroy 
human  life  or  innict  grevious  bodily  harm, 
the  English  courts  turned  a  question  of  fact 
into  a  Question  of  law,  and  were  not  suc- 
cessful in  their  efforts  to  prescribe  adequate 
rules  for  determining  the  reasonable  necessity 
of  such  engines  under  the  varying  circum- 
stances of  different  cases. "  This  error  of  the 
courts,  and  the  trouble  and  uncertainty  aris- 
ing therefrom,  resulted  in  the  regulation  of 
this  matter  in  England  by  statute,  the  enact- 
ment of  which  was  necessary  and  proper, 
undor  the  circumstances,  but  would  have 
been  unnecessary  if  the  courts  had  treated 
this  question  as  one  of  fact,  and  left  it  to 
the  jury  to  decide,  under  proper  instruc- 
tions, in  the  li^ht  of  the  facts  of  each  par- 
ticular case.  If  the  reasonable  necessity  of 
employing  defensive  machinery  of  all  kinds 
had  been  left  to  the  Jury,  as  such  a  question 
of  fact  should  have  been,  this  judicial  and 
legislative  trouble  would  have  been  avoided, 
and  the  general  principles  of  the  common  law 
would  have  been  amply  sufficient  to  protect 
the  rights  of  all  concerned.  The  result  in 
England  of  holding  this  to  be  a  question  of 
law,  instead  of  one  of  fact,  fumisnes  a  good 
reason  for  the  courts  of  this  country  adopting 
a  different  rule.  Those  of  several  of  the 
states  have  done  so,  while  those  of  others 
have  adhered  to  the  rule  laid  down  in  Eng- 
land. By  this  decision  we  hope  to  place  this 
court  in  a  line  with  those  of  the  former  class, 
for  the  reasons  above  suggested,  and  for  many 
others  which  might  be  given. 

It  is  a  universal  principle  that  neither  in 
defense  of  person  or  property  can  one  go  fur- 
ther than  is  reasonably  necessary  for  that  pur- 
pose, and  this  single  principle,  followed  to  a 
lofi^ical  conclusion,  will  establish  the  propo- 
sition that  whether  or  not  what  was  done  in  a 
particular  case  was  justified  under  the  law 
must  be  a  question  of  fact,  or  mixed  law  and 
fact,  and  not  a  pure  question  of  law.  It  fol- 
lows that  the  contention  of  the  defendant  that 
the  court  should  have  taken  this  question  from 
the  jury,  and  decided  it  itself,  cannot  be  sus- 
tained, and  since  for  that  reason  it  was  prop- 
erly submitted  to  the  jury,  under  what  seems 
to  us  to  have  been  proper  instructions,  we 
could  content  ourselves  with  what  we  have 
said  as  sufficient  to  require  us  to  find  against 
the  above- stated  contention  of  the  defendant ; 
but  owing  to  the  importance  of  the  question, 
and  the  fact  that  it  is  claimed  that  there  was 
some  technical  error  connected  with  the  in- 
structions, we  feel  called  upon  to  make  some 
brief  additional  observations.  It  was  the 
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settled  law  in  England  that  means  which 
might  reasonably  be  expected  to  cause  death 
could  not  be  made  use  of  to  prevent  other 
crimes  than  those  classed  as  felonies.  But 
it  was  held  that,  to  prevent  felonious  crimes, 
such  means  might  be  made  use  of,  and  this 
same  distinction  has  been  adopted  by  many 
of  the  courts  of  this  country,  but  without  any 
good  reason  existing  therefor.  The  reason 
why  the  use  of  such  means  was  allowed  to 
prevent  crimes  of  that  kind  in  England  was 
that  thev  ^cre  there  punishable  by  death. 
This  being  so,  there  was  reason  for  the  rule. 
If  one  was  about  to  perpetrate  a  crime  for 
which,  under  the  law,  his  life  would  be 
forfeited,  there  was  reason  in  holding  that 
his  life  might  be  taken,  if  necessary  to  pre- 
vent his  committing  it.  But  in  this  country 
few  crimes  subject  the  ones  who  have  com- 
mitted them  to  the  death  penalty,  and  it  is 
only  as  to  those  which  do  that  the  reason  of 
the  rule  has  any  force.  What  were  felonies 
at  common  law  usually  subject  the  offender 
here  to  comparatively  light  punishment,  and 
upon  principle  it  should  be  here  held  that 
one  could  only  properly  make  use  of  means 
which  might  be  expected  to  cause  death  to 
prevent  the  commission  of  a  ca|>ital  offense. 
We  are  aware  that  courts  of  high  standing 
have  come  to  a  contrary  conclusion,  and  have 
held  that  such  means  might  be  made  use  of 
to  prevent  the  commission  of  some  felonies, 
especially  to  prevent  the  crime  of  burglary ; 
but  it  seems  to  us  that  in  so  doing  they  haye 
lost  sight  of  the  changed  condition  of  things 
in  this  country,  and  have  adhered  to  the  Eng- 
lish rule,  when  the  reason  therefor  has  no 
existence.  The  crime  of  burglary  has  been 
so  much  extended  by  the  statutes  of  this 
state  that,  excepting  m  the  case  of  burglary 
of  a  dwelling  house  when  occupied  by  the 
owner  or  some  member  of  his  family,  there 
is  no  reason  why  more  extreme  means  should 
be  allowed  for  its  prevention  than  to  prevent 
other  felonies.  As  to  what  may  properly  be 
done  to  prevent  the  burglary  of  a  dwelling 
house  when  occupied  is  another  question. 
There  it  is  not  simply  the  damage  to  the 
property  whidi  may  result  from  the  burglary, 
or  the  sanctity  connected  with  the  property 
when  so  protected,  that  it  can  only  be  reached 
by  the  commission  of  a  burglary  that  is  in- 
volved, but  in  addition  thereto  is  the  quea- 
tion  of  the  risk  to  the  lives  of  the  inmates. 
It  is  common  knowledge  that  burglaries 
under  such  circumstances  often  result  in  the 
death  of  some  of  the  inmates  of  the  dwelline 
upon  which  the  burglary  is  committed,  and 
for  that  reason  it  might  well  be  held  tiiat  a 
burglary  of  that  kind  could  rightfully   be 

S  re  vented  by  such  means  as  might  result  in 
eath. 

Applying  the  principles  which  will  nat- 
urally arise  from  the  above  suggestions  to  the 
conceded  facts  in  the  case  at  bar,  it  must 
result  that  not  only  was  the  defendant  not  en- 
titled to  the  instruction  asked  for,  but  that, 
on  the  contrary,  the  court  might  have  been 
justified  in  holding  that  the  defendant  did 
that  which  he  had  no  right  to  do.  The  un- 
disputed facts  showed  that  there  was  no  per- 
son" in  this  cabin  whose  life  could  have  been 
endangered  by  a  burglary  committed  thereon  r 
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lienoe,  if  what  we  have  said  is  correct,  it 
mieht  not  be  prevented  by  meana  which 
might  be  expected  to  destroy  the  life  of  a 
human  being.  That  the  means  used  were  of 
that  kind  is  evident,  whether  Judged  by  what 
might  reasonably  have  been  expected  to  have 
been  the  result  or  by  the  result  itself. 

It  is  not  necessary,  however,  to  go  to  the 
extent  above  suggested  in  order  to  sustain  the 
ruling  of  the  trial  court.     Even  if  it  should 
be  assumed  that  the  defendant  had  a  right 
to  protect  his  cabin  by  setting  a  ^un  to  de- 
fend the  same,  such  right  would  still  be  sub- 
ject to  the  universal  rule  that  only  such 
means  as  are  reasonably  necessary  to  prevent 
the  crime  should  be  made  use  of,  and  the  un- 
disputed facts  abundantly  warranted  the  Jury 
in  coming  to  the  conclusion  that  more  than 
the  prevention  of  the  burglary  of  the  cabin 
waa  intended  by  the  defendant  in  loading  and 
Betting  the  gun  as  he  did.    The  extreme 
charge  of  bou  powder  and  shot,  and  the  ad- 
dition of  such  a  terrible  missile  as  an  entire 
rifle  cartridge,  in  a  gun  so  placed  that  it 
would  hit  one  but  a  few  feet  from  the  muz- 
zle, furnished  abundant  reason  for  the  Jury 
to  find  that  a  vindictive  desire  to  take  the 
life  of  whoever  should  interfere  with  the 
cabin,  rather  than  the  prevention  of  the  com- 
mission of  a  crime  therein,  was  the  object 
wught  by  the  defendant.    Authorities  might 
be  given  upon  this  proposition,  but  on  ac- 
count of  the  confusion  and  want  of  harmony 
among  the  cases,  growing  in  part,  at  least, 
out  of  the  reasons  above  suggested,  their  cita- 
tion would  be  of  little  use.    In  our  opinion, 
the  court  committed  no  error  in  refusing  the 
instruction  asked,  for  the  reason  that  the 
question  to  be  decided  was  one  of  fact,  or 
mixed  fact  and  law,  and  therefore  for  the 
jury ;  and  for  the  further  reason  that,  under 
the  disputed  facts,  any  proper  interpretation 
of  the  law  applied  thereto  would  have  war- 
ranted the  court  in  instructing  the  Jury  that 
the  defendant  had  no  riffht  to  protect  his 
property  by  the  means  used.     Some  other  rea- 
sons for  reversal  have  been  urged  in  behalf 
of  the  defendant.    If  considered  as  founded 
Qpon  each  separate  exception  taken  during 
the  progress  of  the  trial,  as  they  seem  to  be 
by  the  manner  of  their  statement  in  the  brief 
of  appellant,  their  examination  would  pro- 
Ion?  this  opinion  into  a  treatise  upon  crim- 
ioal  law.     We  shall  content  ourselves  with 
considering  two  propositions  which  cover 
most  of  the  exceptions  taken,  and  with  a 
itatement  that  we  have  carefully  considered 
tbe  others,  and  find  in  regard  thereto  that  the 
rulings  excepted  to  deprived  the  defendant 
of  no  substantial  right. 

The  questions  which  it  is  necessary  to 
hriefly  discuss  are :  ''First,  as  to  the  sufB- 
cieocy  of  the  information ;  and,  second,  as  to 
the  proofs  introduced  and  offered  as  to  the 
character  of  the  defendant  In  the  informa- 
tion the  defendant  is  charged  with  having 
purposely  killed  the  deceased,  and,  since  the 
proofs  showed  that  he  could  have  had  no  in- 
tention to  kill  any  particular  person,  it  is 
claimed  that  the  information  was  insufficient, 
<^r,  if  sufficient,  was  not  supported  by  the 


proofs.  In  our  opinion,  the  statement  in  the 
information  as  to  the  intent  to  kill  the  par- 
ticular person  would  have  been  sufficient  in 
an  indictment  at  common  law,  and  would 
have  been  supported  by  proof  of  having  done 
an  act  with  intent  to  kill  another  person  than 
the  deceased,  which  resulted  in  the  death  of 
the  peraon  whom  it  was  charged  he  intended 
to  kill.  But  it  is  contended  &at  our  statute, 
which  requires  the  fact  to  be  stated  in  the  in- 
formation, controls,  and  that,  even  although 
this  information  would  have  been  good  at 
common  law,  it  was  not  good  under  our  stat- 
ute, for  the  reason  that  the  facts  were  not 
correctly  stated  therein.  The  information 
was  proof  against  this  attack  for  two  reasons : 
First,  that  the  facts  were  substantially  stat- 
ed,— the  general  intent  to  kill  became  special 
when  the  means  made  use  of  had  taken  effect 
on  a  particular  person ;  and,  secondly,  our 
statute  as  to  informations,  when  invoked, 
must  be  taken  as  a  whole,  and  when  so  taken 
an  information  is  ffood  thereunder  against  an 
attack  of  this  kind,  unless  it  were  possible 
that  the  defendant  could  in  some  manner  have 
been  misled  thereby  to  Lis  injury ;  and  it  is 
evident  that  this  defendant  could  not  have 
been  so  misled  by  the  statement  that  he  in- 
tended to  kill  the  deceased  when  the  facts 
were  that  he  had  a  general  intent  to  kill, 
which  resulted  in  the  death  of  the  deceased. 

The  other  question,  above  suggested,  arises 
upon  the  action  of  the  court  in  refusing  to 
allow  a  witness  to  testify  as  to  the  reputation 
of  the  defendant  from  his  boyhood  days  to  the 
time  of  the  homicide.  Upon  this  question 
the  court  allowed  the  defendant  to  introduce 
proof  covering  all  the  later  years  of  his  life, 
and  some  that  went  further  back.  This  be- 
ing so,  the  rights  of  the  defendant  were  not 
infringed ;  for  while  it  is  true,  as  suggested 
by  counsel  for  defendant,  that  even  boyhood 
reputation  might  in  some  degree  affect  his 
probable  action  at  the  time  ox  the  homicide, 
a  due  consideration  of  the  rule  that  testimony 
must  not  be  too  remote  will  Justify  the  action 
of  the  court  If  a  defendant  puts  in  evidence 
as  to  good  character,  it  is  competent  for  the 
prosecution  to  show  bad  character,  and,  in 
order  that  this  right  of  the  prosecution  may 
be  made  effective,  it  is  necessarv  that  the 
evidence  on  the  part  of  the  defenaant  should 
be  confined  to  a  time  not  too  remote  from  the 
date  of  the  commission  of  the  crime.  It 
would  be  imprricticable  for  the  prosecution, 
in  most  cases,  to  trace  the  life  and  habits  of 
a  defendant  for  more  than  a  few  years ;  and 
to  allow  him  to  go  back  to  boyhood,  and  put 
in  proof  which  it  would  be  out  of  the  power 
of  the  prosecution  to  contradict  or  in  any 
manner  rebut,  however  false  it  might  be, 
would  result  in  an  advantage  to  the  defend- 
ant which  the  rule  in  question  never  contem- 
plated. The  case  seems  to  have  been  tried 
carefully,  and  in  such  a  manner  as  to  protect 
everv  substantial  right  of  the  defendant. 

Tnejudgment  and  ientenee  ioiU  be  affirmed, 

Anders*  Gordon*  and  Scoit»  JJ.,  con- 
cur. 
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!•  A  reeetver  appointed  by  the  eonrte 
of  one  state  cannot  sue  in  another  state 

to  recover  property  beloofirlog  to  the  estate  which 
has  never  been  in  hispoaseaBlon. 

8.  Millifcen  *  Yertrees*  Ck>de,i  6040»pro- 
Tiding  that  residents  of  other  states 
havinc^  exhausted  their  remedies  there 
a^aioBt  debtors  resldtoff  in  such  states,  may  sub- 
ject to  the  satisfaction  of  their  claims  plroperty  sit- 
uated in  Tennessee,  gives  such  creditors  a  remedy 
to  the  same  extent,  and  in  the  same  manner,  and 
with  the  same  priority  bb  a  citizen  of  Tennessee. 

8«  A  statute  malKin^  a  Jud^^ent  con- 
fessed by  a  corporation,  after  a  petition 
has  been  filed  for  its  dissolution,  void  as  against  the 
receiver  and  creditors,  is  not  effective  to  con- 
trol the  disposition  of  property  attached  accord- 
ing to  the  laws  of  another  state  under  such  judg- 
ment. 

4.  That  a  nonresident  ere<litor  has  ez- 
hansted  his  remedy  ag^ainst  his  debtor 
in  the  state  of  his  residence*  so  as  to  be 
enabled  to  take  advantage  of  MiUiken  ft  Vertrees* 
Code,  8  6010,  permitting  him  to  subject  property 
tn  that  state  to  the  payment  of  his  daim,  is 
shown  by  the  fact  that  the  property  of  the  debtor 
In  the  state  of  his  residence  has  been  placed  in  the 
possession  of  a  receiver  under  a  statute  forbid- 
ding interference  with  it. 

(Junel7,180&) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Shelby  County  in 
favor  of  defeDdants  in  a  quit  brought  to  en- 
force collection  of  an  Ohio  Judgment  from  as- 
Bets  of  defendants  located  in  the  state  of  Ten- 
nessee.   Bewrted. 

The  facts  are  stated  in. the  opinion. 

Messrs.  William  M.  Randolph  ft  Sons 
tnd  F.  F.  D.  Albery,  for  appellant: 

It  is  immaterial  that  both  the  Commercial 
National  Bank  and  the  Matherwcll  Iron  &  Steel 
Company  are  corporations  doing  business  in 
Ohio. 

Taplar  t.  Badoux,  9d  Tenn.  249;  Gibson's 
Suits  in  Chancery,  g$  962,  968. 

The  return  of  nuUa  bona  on  an  execution  is 
not  essential  in  such  cases  as  the  present. 

Turkyy.  Taylor,  8  Lea,  178;  Montgomery  y. 
MeQee,  7  Humph.  284;  MeKddin  y.  Qovldy, 
91  Tenn.  679. 

There  is  nothing  in  the  character  of  a  Judg- 
ment entered  upon  confession  without  action 
to  prevent  it  from  being  ayailable  as  a  cause  of 
action  in  another  state,  equally  as  well  as  one 
rendered  upon  adven>ary  proceedings. 

Sipes  Y.  Whiinfy,  80  Ohio  St.  69;  2  Black. 


Nora.— See  Gilman  v.  Hudson  River  Boot  t  Shoe 
Mf «r.  Co.  ( WlB.)  28  L.  B.  A.  62,  and  tio/e,  for  riffbta  of 
receiver  as  to  property  outside  of  the  Jurisdiction 
in  which  he  is  appointed. 
29  L.  R,  A. 


Judgm.  §  868;   Filzsimmons  ▼.   J<>hn9on^  90 
Tenn.  481. 

The  Judgment  sued  on  in  this  case  was  au- 
thorized. 

2  Ohio  Rev.  Btat.  ed.  1884,  g  5824,  and  note; 
MaWiews  t.  Tfiompson^  8  Ohio,  272;  HunUnqton 
▼.  Finch,  8  Ohio  St.  448;  1  Black,  Jud^rm. 
gg  51,  52,  61;  WiUUy.  Louderback,  5  Lea,  561. 

The  appointment  of  Rochester  as  receiver 
had  no  effect  whatever  upon  the  note  of  the 
Matherwell  Iron  &  Steel  Company,  held  by  the 
Commercial  National  Bank,  nor  upon  the 
power  of  attorney  contained  in  that  note  author- 
izing the  confession  of  the  Judgment  here  sued 
on. 

Mechem,  Agency.  g§  206.  221,  241,  264, 265; 
Walt,  Insolvent  Corp.  g§  208,  215;  Pringie  t. 
WodlwfrtK  90  N.  T.  502;  Rain  v.BmitK  80  N. 
Y.  469:  Kineaid  y.  DmneUs,  59  N.  T.  648; 
High,  Receivers,  §g  204.  818. 

A  corporation  is  not  disabled  to  discharge  ita 
corporate  duties,  or  exercise  its  corporate  pow- 
ers, nor  relieyed  from  the  effect  of  judicial  pro- 
ceedings against  it,  as  long  as  it  is  agoing  con- 
cern, even  though  it  is  in  fact  insolvent. 

Moseby.v.Wmiamson,  5  Heisk.  278:  Comfort 
▼.  MeTeer,  7  Lea,  660;  City  iiatfinga  Bank  v. 
North  Alabama  Lumber  A  Mfg,  Co.  91  Tenn.  12. 

Proceedings  in  bankruptcy  are  ineffective  as 
against  attaching  creditors,  until  they  are 
either  adopted  by  domestic  process,  or  the  prop- 
erty is  realized  by  the  assignee. 

Wbarton,Confl.  L.  §§  799,800;  il^^  t.Auii, 
2  Head,  100. 

The  receiver  has  no  extraterritorial  Juris- 
diction, or  power  of  Judicial  action,  and  can- 
not go  into  a  foreign  state,  or  Jurisdiction, 
and  there  institute  a  suit  for  the  recovery  of 
demands  due  the  person  or  estate,  subject  to 
his  receivership. 

High,  Receivers,  §  239;  Booth  Y.Clark,  58  U. 
8.  17  How.  822,  14  L.  ed.  164;  Johnson  t. 
Powers,  139  U.  8. 156,  85  L.  ed.  112;  Cagill  v. 
Wooldrige,  SBaxt.  580, 35  Am.  Rep.  716;  Wait, 
Insolvent  Corp.  §^  189,  234;  Dayy. Postal  TeUg. 
Co.  of  Baltimore,  66  Md.  860;  Taylor  Y.Oolum' 
Man  Ins.  Co.  14  Allen,  353;  Dunlopv.Paterson 
F.  Ins.  Go.  12  Hun,  627:  Dunlop  v.  Patterson, 
F.  Ins.  Co.  74  N.  Y.  145.  30  Am.  Rep.  288; 
2  Morawetz,  Priv.  Corp.  ^§  958,  960,  tm,  965; 
Talm^idge  v.  North  American  Coal  db  Transp. 
Co.  8  Head,  837. 

The  Matherwell  Iron  &  Steel  Company 
made  no  voluntary  conveyance  or  transfer  of 
its  property.  This  case  comes  within  the  rule 
of  Green  v.  Van  Buskirk,  72  U.  8. 5  Wall.  810, 
18  L.  ed.  600,  74  U.  8.  7  Wall.  139,  19  L.  ed. 
109;  Eerrey  v.  Bhode  Island  LoeomotiveWorks, 
98  U.  8. 664,  28  L.  ed.  1008;  and  Walwrth  v. 
Barru,  129  U.  8.  365,  82  L.  ed.  715. 

The  Statute,  Code,  $5040  (4297)  is  not  lim- 
ited to  citizens  of  the  state. 

Lisenbee  v.  HoU,  1  Sneed,  42. 

If  we  were  to  concede  that  the  order  or 
Judffment  of  the  court  of  common  pleas  of 
Hocking  county,  appointing  Rochester  re* 
ceiver,  and  dissolving  the  Matherwell  Iron  A 
Steel  Company,  as  a  corporation,  had  the  ef- 
fect of  a  conveyance  or  transfer  by  the  Math- 
erwell Iron  &  Steel  Company  to  Rochester, 


See  also  41  L.  R.  A.  367;  42  L.  R. 


A.  706;  43  L.  R.  A,  222. 
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which  we  do  not,  still  those  orders  or  decrees, 
to  be  valid  and  effectual  in  Tctinef^see,  as 
a^iDst  the  Commercial  NalioDal  Bank's  lien, 
or  atiacbment,  were  required  to  be  recorded 
in  the  re.i^'ster's  office  of  Shelbv  county. 

Code,  §^  2887  ri030),  1J890  (2075);  Hervey  v. 
Chnmpion,  11  Humph.  569;  Bovd  v.  Roberti, 
10  Heisk.  474;  Hadley  v.  Freedman's  Sav.  4b 
T,  Co,  2  Tenn.  Ch.  122. 

A  foreign  creditor,  rightful! j  in  a  court  of 
the  state  pursuing  a  remedy  given  by  the  stat- 
utes of  the  state,  may  enforce  that  remedy  to 
the  same  extent.  In  the  same  manner,  and  with 
the  9Ame  priority  of  lien,  as  a  citizen. 

Hibernia  Nat,  Bank  v.  Lacombe,  84  N.  Y. 
867.  88  Am.  Rep.  518;  Be  WaiU,  99  N.  T.  488; 
Paine  7.  Lester,  44  Conn.  196.  26  Am.Bep.  442; 
Rhawn  T.  Fearce,  110  HI.  860,  51  Am.  Rep. 
601. 

It  is  only  those  Judgments  of  the  courts  of 
other  states  which  are  complete  and  final  in 
themselves  that  will  support  an  action  or  a 
defense  outside  the  state. 

Sodler  ▼.  Robins,  1  Campb.  258;  Whart 
Confl.  L.  §§  646,  647:  Whart.  Ev.  §§768.  781, 
801;  BrinJOey  v.  Brinkley,  60  N.  T.  186,  10 
Am.  Rep.460:  Webb  v.  Buekelete,  82  K.  T.  555; 
2  Black,  Judgm.  §§509,  846, 867, 959;  1  Black, 
Jndgm.  §g  44, 46;  ClaJUn  Y,McDerm0ttA2Fe± 
Rep.  875;  Walser  ▼.  Seligman,  18  Fed.  Rep. 
415;  Thorner  v.  Batory,  41  Md.  598,  20  Am. 
Rep.  74;  Pana  ▼.  Bateler,  107  D.  B.  646,  27  L. 
ed.  480;  Hart  t.  Sanstm,  110  U.  8. 161,  28  L. 
ed.  101;  Natumal  Tube  Works  Ch,  v.  BaHou, 
and  Qlobe  BcUing-MiU  Co.  v.  BaUou,  42  Fed. 
Rep.  749;  Davis  t.  Brune,  28  Hun,  648: 
TarhtU  ▼.  Griggs,  8  Paige.  207,  8  L.  ed.  119, 88 
Am.  Dec.  790;  QviUander  v.  EdteeU,  85  N.  Y. 
657;  Warner  v.  Jaffray,  96  N.  Y.  248.  48  Am. 
Rep.  616;  Sehindehols  v.  OuUum.  66  Fed.  Rep. 
885. 

A  foreign  bankrupt  assignment  wUl  not  be 
permitted  to  transfer  property,  whether  mov- 
able or  immovable,  as  against  domestic  attach- 
ingcreditors. 

Whart.  Confl.  L.§  890. 

The  fact  that  a  bank  has  been  declared  Ju- 
dicially insolvent  in  Rhode  Island,  where  it  is 
chartered,  and  its  effects  passed  into  the  hands 
of  a  receiver,  does  not  preclude  an  attachment 
in  niinois  by  a  creditor  of  the  property  of  the 
hank  situated  in  Illinois. 

Citv  Ins.  Co,  v.  Commercial  Bank  of  Bris- 
M,  68  m.  848;  Taylor  v.  Columbian  Ins.  Co. 
U  Ak.  868;  WmitU  V.  Waite,  26  N.  Y.  577; 
Booper  y.  Tuekerman,  88andf.  811;  Moseby  v. 
Burrow,  62  Tex.  896;  Farmers  d  Merchants 
Ins,  Co.  Y,  Needles,  62  Mo.  17:  EuntY,  Colum- 
^MA  Ins.  Co,  66  Me.  298,  92  Am.  Dec.  592; 
KeUyY,  Orapo,  45  N.  Y.  86,  6  Am.  Rep.  85. 

The  law  of  one  state  dissolving  an  attach- 
ment of  the  debtor's  property  where  he  makes 
tn  assignment  under  the  insolvent  laws  for 
the  benefit  of  aU  his  creditors,  does  not  affect 
an  attachment  of  the  debtor's  personal  effects 
in  another  state  by  one  of  his  creditors. 

South  Boston  Iron  Co.  v.  Boston  LoeomoUte 
^<frk$^  61  Me.  685;  Upton  ▼.  Hubbard,  28 
Conn.  274,  78  Am.  Dec  670;  Whart.  Confl. 
L§§347,  864.  808. 

It  is  immaterial  that  the  attaching  creditor 
<loes  not  reside  in  the  state. 

Paine  ▼.  Lester,  44  Conn.  196,  26  Am.  Rep. 
2»L.R,A. 


442:  WiUitU  v.  WaiU,  26  N.  Y.  677;  KdUr  ▼. 
Paine,  107  N.  Y.  83. 
Messrs.  Tajlor  ft  Carroll  for  appellees. 

HeAIIster,  «/.,  delivered  the  opinion  of 
the  court: 

This  bill  was  filed  in  the  chancery  court 
of  Shelby  county  by  the  Commercial  Na- 
tional Bank,  located  at  Columbus,  in  the 
state  of  Ohio,  to  enforce  the  collection  of  a 
Judgment  obtained  by  it  in  the  state  of  Ohio 
agafnst  the  Matherwell  Iron  &  Steel  Com- 
pany, a  corporation  also  domiciled  in  the 
state  of  Ohio.  The  defendant  C.  Mundinger 
was  the  agent  at  Memphis  of  the  Matherwell 
Iron  &  Steel  Company,  the  Judgment  debtor, 
and  had  in  his  possession  certain  property 
which  complainant  sought  to  subject  to  the 
payment  of  its  judgment.  The  bill  alleged 
that  the  Matherwell  Iron  &  Steel  Company 
was  insolvent,  and  that  the  judgment  could 
not  be  collected  in  the  state  of  Ohio,  where 
it  was  rendered ;  that  execution  had  issued, 
and  was  returned  bv  the  proper  officer  un- 
satisfied. In  accoroance  with  the  prayer  of 
the  amended  bill,  an  attachment  issued,  and 
was  levied  upon  certain  goods,  wares,  and 
merchandise  in  the  hands  of  Mundinger,  as 
the  agent  of  the  defendant  company  at  Mem- 
phis. The  Matherwell  Iron  &  Steel  Company 
filed  an  answer  to  the  original  and  amended 
bills,  in  which  it  was  averred  that  prior  to 
the  rendition  of  the  judgment  in  Ohio,  where 
both  corporations  were  domiciled,  certain 
creditors  filed  their  petition  against  it  in  the 
court  of  common  pleas  of  Hockins  county, 
Ohio,  to  have  it  dissolved  aa  a  corporation, 
and  its  affairs  administered  under  the  stat- 
utes of  Ohio ;  that,  in  pursuance  of  such  pro- 
ceedings, the  court,  on  the  6th  of  July,  1892, 
made  an  order  appointing  one  Frank  C.  Roch- 
ester temporary  receiver,  with  authority  to 
take  charee  of  all  the  property,  of  every 
kind  and  description,  belonging  to  said  cor- 

S oration.  The  judgment  in  favor  of  the 
ommercial  NationalBank  against  the  Math- 
erwell Iron  ft  Steel  Company,  for  the  sum 
of  $6,000,  was  confessed  on  the  20th  of  .July, 
1892,  in  the  court  of  common  pleas  for  Peck- 
away  county,  Ohio,  in  pursuance  of  a  war- 
rant of  attorney  embodied  in  the  note.  It 
further  appears  that  on  the  12th  of  October, 
1892,  the  Hocking  county  court  of  common 

aleas  pronounced  a  decree  dissolving  the 
[atherwell  Iron  &  Steel  Company  as  a  cor- 
poration, and  appointed  Rochester  permanent 
receiver,  to  wind  up  its  business  and  distrib- 
ute its  assets  among  its  creditors.  Rochester 
qualified,  and  entered  upon  the  discharge  of 
tne  duties  pertaining  to  his  receivership. 
It  is  claimed  by  defendant  that  the  confes- 
sion of  the  judgment  without  notice  to  the 
receiver,  and  the  prosecution  of  the  present 
suit,  are  an  attempt  to  evade  the  laws  of 
Ohio,  and  to  acquire  for  the  Commercial 
National  Bank  a  priority  to  which  it  is  not 
entitled,  and  that,  complainant  and  defend- 
ant being  residents  of  the  state  of  Ohio,  the 
court  will  not  lend  its  aid  to  such  purpose. 
Defendant  further  insists  that  said  confessed 
judgment  was  an  absolute  nullity  in  the 
state  of  Ohio,  where  rendered,  and  is  there- 
fore of  no  extraterritorial  validity.     Said 
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conteDtion  is  based  upon  section  5661  of  the 
Revised  Statutes  of  Ohio,  regulating  insolv- 
ent corporations,  to  wit :  **  All  sales,  assign- 
ments, transfers,  mortgages,  and  conveyances 
of  any  part  of  the  estate,  real  or  personal, 
including  things  in  action,  of  every  descrip- 
tion, made  after  the  petition  for  the  dissolu- 
tion of  the  corporation  is  filed,  in  payment 
of  or  as  security  for  any  existing  or  prior 
debt  or  for  any  other  consideration,  and  all 
Judgments  confessed  by  such  corporation 
after  that  time  shall  be  absolutely  void  as 
against  the  receiver  appointed  on  such  peti- 
tion, and  as  against  the  creditors  of  the  cor- 
poration. " 

It  further  appears  that  on  the  28th  of  Feb- 
ruary, 1893,  Frank  C.  Rochester,  the  Ohio  re- 
ceiver, filed  his  bill  in  the  chancery  court 
of  Shelby  county  a|i:ainst  the  Commercial 
National  Bank  and  McLendon,  the  sheriff  of 
said  county.  The  bill  recites  in  full  the 
proceedinffs  in  the  state  of  Ohio  for  the  dis- 
solution 01  the  Mather  well  Iron  &  Steel  Com- 
pany as  an  insolvent  corporation,  and  his 
appointment  as  temporary  receiver.  It  also 
exhibits  the  decree  of  October  12,  1892,  dis- 
solving the  Mather  well  Iron  &  Steel  Com- 
pany as  a  corporation,  and  the  appointment 
of  complainant  as  permanent  receiver.  The 
bill  then  claims  that  the  judgment  rendered 
in  Ohio  was  void,  for  the  reason  that  the 
Matherwell  Iron  &  Steel  Company  was  then 
in  the  hands  of  complainant,  as  receiver. 
The  bill  further  charges  that,  at  the  date  of 
the  filing  of  its  bill,  the  Commercial  Na- 
tional Bank  and  its  officers  knew  of  the  pro- 
ceedings in  Ohio  to  wind  up  the  Matherwell 
Iron  &  Steel  Company,  and  that  complain- 
ant had  been  appointea  receiver,  and  directed 
to  take  charge  of  all  the  assets  of  the  com- 

gany,  and  had  entered  upon  the  discharge  of 
is  duty.  It  is  then  stated  that,  by  the  laws 
of  the  state  of  Ohio,  all  creditors  are  required 
to  come  in  and  present  their  claims  to  receive 
pro  rata  distribution,  and  that  by  such  laws, 
after  the  filing  of  such  petition,  one  creditor 
could  not  obtain  priority  over  others,  but 
each  and  all  were  required  to  fare  alike. 
The  prayer  of  the  bill  is  that  a  receiver  be 
appointed  to  take  charge  of  the  goods  in  Mem- 
phis, and  sell  them,  or  that  they  be  turned 
over  to  complainant,  under  his  appointment 
as  receiver  in  the  state  of  Ohio;  so  that  in 
either  event  he  may  realize  the  proceeds 
thereof,  and  take  them  to  Ohio.  Answer 
was  filed  by  the  Commercial  National  Bank, 
in  which  it  relied  upon  the  validity  of  its 
judgment  recovered  in  Ohio.  It  submits  that 
the  appointment  of  Rochester  as  receiver  in 
Ohio  gave  him  no  title  to  or  right  to  the 
possession  of  the  property  of  the  Matherwell 
Iron  &  Steel  Company  in  Tennessee,  and  avers 
the  fact  to  be  that  Rochester  had  not  taken 
such  property  into  possession,  and  had  not 
assumed  any  control  of  it,  when  the  judg- 
ment was  recovered  in  Ohio,  and  when  the 
bill  was  filed  in  Tennessee,  and  the  property 
attached  by  the  Commercial  National  Bank. 
The  answer  then  denies  that  the  courts  of 
Tennessee  have  any  jurisdiction  to  admin- 
ister the  laws  of  Ohio  with  reference  to  its 
corporations,  and  insists  that  in  Tennessee 
the  Matherwell  Iron  &  Steel  Company,  at 
29  L.  R  A. 


the  bringing  of  this  suit,  was  only  an  in- 
dividual, owning  the  property  in  the  hands 
of  Mundinger  as  an  individual  could  own 
it. 

On  the  29th  of  March,  1898,  after  the  last 
bill  was  filed,  a  decree  was  entered  in  both 
suits,  by  agreement  of  parties,  that  all  th« 
property  in  controversy  in  Tennessee  be  turned 
over  to' Rochester,  the  Ohio  receiver,  to  be 
sold  by  him  for  the  best  price  possible,  and 
that  the  fund  arising  from  the  sale  be  held 
by  him  as  a  separate  fund,  to  be  disposed  of 
according  to  the  final  decree  made  by  the 
court  on  the  two  suits.  The  two  causes  were 
heard  together,  and  the  chancellor  decreed : 
First.  The  confession  of  the  judgment,  by 
the  Matherwell  Iron  &  Steel  Company  in  the 
state  of  Ohio  on  the  20th  of  July,  1892,  in 
favor  of  the  Commercial  National  Bank, 
was  by  the  laws  of  Ohio  absolutely  void  aa 
against  Rochester,  the  receiver;  and  he  ac- 
cordingly dismissed  the  bill  of  the  Commer- 
cial National  Bank.  Second.  That  Roch- 
ester, as  receiver  of  said  defunct  corporation, 
have  and  retain  possession  of  said  property, 
to  be  administered  by  him  as  directed  by  the 
proper  court  in  the  state  of  Ohio.  The  Com- 
mercial National  Bank  appealed,  and  has 
assigned  errors. 

The  insistence  of  complainant  is  that,  by 
virtue  of  its  original  and  amended  bills  and 
the  attachment  sued  out  thereunder,  it  ac- 
quired a  lien  upon  the  property  in  contro- 
versy, and  that  such  lien  is  superior  to  any 
claim  or  title  of  Rochester,  the  Ohio  re- 
ceiver. Complainant  bases  its  remedy  upon 
section  6040, Milliken&Yertrees' Code,  vis.  : 
**  When  a  judgment  has  been  recovered  in 
any  other  state  aeainst  a  resident  of  such 
state,  and  the  creditor  has  exhausted  his  le- 
gal remedy,  the  real  or  personal  property  of 
the  debtor  in  this  state  may  be  subjected  to 
the  satisfaction  of  such  debt  by  bill  stating 
the  facts  under  oath,  and  filed  in  the  court 
of  the  district  in  which  the  property  is  sit- 
uated." Taylor  v.  Badoux,  92  Tenn.  249. 
It  will  be  remembered  that  one  of  the  present 
bills  was  filed  by  the  receiver,  in  which  he 
prays  that  said  goods  be  turned  over  to  him 
under  his  appointment  as  receiver  in  the  state 
of  Ohio,  or  that  a  receiver  be  appointed  to 
t4ike  charge  of  and  sell  the  goods,  so  that  in 
either  event  he  may  realize  the  proofed s  of 
the  goods,  and  take  them  to  Ohio,  to  enable 
him  to  administer  his  trust,  to  the  end  that 
the  assets  of  the  corporation  may  be  divided 
pro  rata  among  all  its  creditors.  This  bill 
cannot  be  maintained  for  any  purpose,  for 
want  of  authority  in  the  receiver  to  institute 
an  action  in  a  jurisdiction  beyond  that  of  his 
appointment.  Says  Mr.  High  in  his  work  on 
Receivers  (sec.  289),  viz.  :  "Upon  the  ques- 
tion of  the  territorial  extent  of  a  receiver's 
jurisdiction  and  powers  for  the  purpose  of 
instituting  actions  connected  with  his  receiv- 
ership, the  prevailing  doctrine  established 
by  the  Supreme  Court  of  the  United  States, 
and  sustained  by  the  weight  of  authority  in 
various  states,  is  that  the  receiver  has  no  ex- 
traterritorial jurisdiction,  and  cannot  .  .  . 
go  into  a  foreign  state  or  jurisdiction  and 
there  institute  a  suit  for  the  recovery  of 
demands  due  the  person  or  estate  subject  to 
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his  reoeivenhlp.  His  functions  and  powers 
for  the  purposes  of  litigation  are  held  to  be 
limited  to  the  courts  of  the  state  within 
which  he  was  appointed,  and  the  principles 
of  comity  between  nations  and  states  whidi 
recognize  the  judicial  decisions  of  one  tri- 
bunal as  conclusive  in  another  do  not  apply 
to  such  a  case,  and  will  not  warrant  a  re- 
ceiver in  bringing  an  action  in  a  foreign  court 
or  jurisdiction.''  Booth  ▼.  Clark,  68  U.  8.  17 
How.  322,  16  L.  ed.  164;  Beach,  Receiyers, 
^$  680,  681.  We  think,  therefore,  the  chan- 
ce] lor  was  in  error  in  recognizing  the  right 
of  the  Ohio  receiver  to  sue  in  a  Tennessee 
court  to  recover  property  which  had  never 
been  in  bis  possession.  CagiU  v.  Wooldridge, 
8  Baxt.  580.  85  Am.  Rep.  716. 

The  next  question  presented  is  whether, 
in  view  of  the  proceedings  in  Ohio  and  the 
laws  of  that  state,  where  both  of  these  cor- 
porations are  domiciled,  the  Commercial  Na- 
tional Bank  is  entitled  to  enforce  its  judg- 
ment against  the  Matherwell  Iron  &  Steel 
Company  in  the  courts  of  Tennessee,  and  to 
subject  to  the  satisfaction  thereof  property 
belonging  to  the  latter  in  this  state.  It  will 
be  observed  that  the  Matherwell  Iron  &  Steel 
Company  made  no  voluntarv  conveyance  or 
transfer  of  its  property  in  Ohio.  The  pro- 
ceedings against  it  in  Ohio  were  in  invitum, 
and  under  ^statutes  autbnizing  the  dissolu- 
tion of  insolvent  corporations.  This  fact 
must  be  kept  in  view,  for  it  will  be  found 
to  be  the  differential  feature  that  marks  two 
distinct  lines  of  decisions. 

In  Ckfle  V.  Ounningham,  188  U.  8.  107,  129, 
83  L.  ed.  638,  647,  and  in  Bc^mett  v.  Kinney, 
147  U.  S.  476,  481,  87  L.  ed.  347,  249,  the 
Supreme  Court  of  the  United  States  points  out 
the  difference  between  a  voluntary  transfer 
of  property  out  of  the  jurisdiction  and  the 
transfer  of  such  property  as  the  result  of  le- 
ffi\  proceedings  at  the  place  of  his  domicil, 
saying,  viz.  :  "Although  in  some  of  the 
Slates  the  fact  that  the  assignee  claims  under 
a  decree  of  a  court  or  by  virtue  of  the  law  of 
the  state  of  the  domicil  of  the  debtor  and  the 
attAcbing  creditor,  and  not  under  a  convey- 
ance by  the  insolvent,  is  regarded  as  imma- 
terial, yet  in  most  the  distinction  between 
involuntary  transfers  of  property ,♦  such  as 
work  by  operation  of  law,  as  foreign  bank- 
rupt and  insolvent  laws,  and  a  voluntary 
conveyance,  is  recognized.  The  reason  for 
the  distinction  is  that  a  voluntary  transfer,  if 
valid  where  made,  ought  generally  to  be  valid 
everywhere,  being  the  exercise  of  the  per- 
sonal right  of  the  owner  to  dispose  of  his 
own,  while  an  assignment  by  operation  of 
law  has  no  legal  operation  out  of  the  state 
in  which  the  law  was  passed."  Says  Mr. 
Wharton  in  his  Conflict  of  Laws  (sees.  799, 
800) ,  viz.  :  "  With  regard  to  proceedings  in 
bankruptcv  or  insolvency  of  the  courts  of 
the  several  states  in  invitttm,  the  universal 
rule  is  that  such  proceedings  are  ineffective 
as  against  attaching  creditors  until  they  are 
either  adopted  by  domestic  process  or  the 
property  is  realized  by  the  assignee.  Local 
lien  creditors,  whose  liens  are  prior  to  the  act- 
ual arrest  under  local  process,  unquestion- 
ably have  precedence.  The  question  of  pri- 
ority between  them  and  the  bankrupt  assignee 


is  one  of  which  the  Isx  rei  dim  is  the  solo 
arbiter.  **  The  author  in  the  text  is  speaking 
of  state  bankrupt  or  insolvent  laws,  and  not 
in  respect  of  national  bankruptcies.  In  Bey- 
noldi  V.  Adden,  186  U.  S.  348,  84  L.  ed.  860, 
Mr.  JuBtice  Bradley  referred  to  the  same  dis- 
tinction, viz.  :  **  Every  state  exercises  to  a 
greater  or  less  extent,  as  it  deems  expedient, 
the  comity  of  giving  effect  to  the  insolvent 
proceedings  of  other  states,  except  as  it  may 
be  compelled  to  give  them  full  effect  by  the 
Constitution  of  the  United  States.  Where 
the  transfer  of  the  debtor's  property  is  the  re- 
sult of  a  judicial  proceeding,  as  in  the  pres- 
ent case,  there  is  no  provision  of  the  consti- 
tution which  re<j[uires  the  courts  of  another 
state  to  carry  it  into  effect,  and,  as  a  general 
rule,  no  state  court  will  do  this,  to  the  prej- 
udice of  the  citizens  of  its  own  state."  Our 
statute  (Milliken  &  Yertiees'  Code,  §  6040) 
is  not  limited  to  citizens  of  this  state ;  butC 
as  held  by  this  court  in  Taylor  v.  Bo/daux, 
9upra,  a  citizen  of  another  state  is  entitled 
to  pursue  the  remedy  it  affords.  LiserUtee  v. 
Holt,  1  Sneed,  42,  61.  It  was  held  by  the 
court  of  appeals  of  New  York  in  Hioemia 
Nat,  Bank  v.  Laeombe,  84  N.  T.  867,  38  Am. 
Rep.  618.  that  an  assignment  by  virtue  of  or 
under  a  foreign  law  does  not  operate  upon  a 
debt  or  right  of  action  as  against  a  person 
in  that  state,  and  that  a  foreign  creditor  right- 
fully in  a  court  of  that  state,  pursuing  a  rem- 
edy given  by  the  statutes  of  that  state,  may 
enforce  that  remedy  to  the  same  extent,  in 
the  same  manner,  and  with  the  same  priority 
of  lien,  as  a  citizen.  In  that  case  it  appeared 
that  the  plaintiff,  a  national  bank,  organ- 
ized and  having  a  place  of  business  in  JNew 
Orleans,  purchased  for  value  of  defendant  the 
Mechanics'  &  Traders*  Bank,  a  Louisiana  cor- 
poration, a  draft  drawn  on  bankers  in  the  city 
of  New  York  for  $10,000,  payable  to  plain- 
tiff's order.  The  draft  was  duly  presented 
to  the  payors  in  New  York,  and  payment 
refused.  It  was  duly  protested,  and  notice 
given  to  the  drawer.  It  further  appeared 
that,  after  the  delivery  of  the  draft  to  plain- 
tiff, the  Mechanics'  &  Traders'  Bank  was 
placed  in  liquidation,  under  the  laws  of  Lou- 
isiana, and  commissioners  were  appointed  to 
take  possession  of  and  administer  its  assets. 
The  plaintiff,  afterwards  commenced  an  at- 
tachment suit  in  the  supreme  court  of  New 
York,  which  was  served  on  M.  Morgan's 
Sons,  bankers  of  New  York,  who  had  funds 
of  the  Mechanics'  &  Traders'  Bank  of  New 
Orleans  in  their'hands.  It  was  held  that  the 
statute  of  New  York  authorized  the  proceed- 
ing, and  that  neither  the  law  of  Louisiana 
nor  the  adjudication  of  that  state  under  which 
the  commissioners  were  appointed  could  have 
any  operation  here  to  defeat  or  affect  the  lien 
of  plaintiffs'  attachment.  The  court  said, 
viz.  :  **  The  remaining  question  relates  to  the 
claim  made  by  the  commissioners  appointed 
by  the  court  in  Louisiana.  Neither  the  law 
nor  the  adjudication  under  which  they  were 
appointed  can  have  any  operation  here.  They 
are  strictly  local,  and  affect  nothing  more 
than  they  can  reach  ;  for  the  rule,  as  we  con- 
ceive, is  well  settled  that  an  assignment  by 
virtue  of  or  under  a  foreign  law  does  not  op- 
erate upon  a  debt  or  right  of  action  as  against 
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a  p«Taon  in  this  state.  The  plaintiff,  as  we 
have  seen,  although  a  foreign  creditor,  is 
rightfully  in  our  courts,  pursuing  a  remedy 
given  by  our  statutes.  It  may  enforce  that 
remedy  to  the  same  extent  and  in  the  same 
manner  and  with  the  same  priority  as  a  citi- 
zen. Any  other  construction  would  make 
the  pel  ufssion  of  the  statute  a  form  without 
benefit,  a  formality,  and  not  matter  of  sub- 
stance ;  a  mere  delusion.  Once  properly  in 
court,  and  accepted  as  a  suitor,  neither  the 
law  nor  court  administering  the  law  will 
admit  any  distinction  between  the  citizen  of 
its  own  state  and  that  of  another.  Before 
the  law  and  in  its  tribunals  there  can  be  no 
preference  of  one  over  the  other.  It  follows 
that,  however  fatal  the  adjudication  in  Lou- 
isiana may  be  to  the  existence  of  the  defend- 
ant corporation  in  that  state,  it  cannot  de- 
prive its  creditors  of  the  remedies  afforded 
by  other  forums  against  its  property.  This 
action  was  commenced  before  the  intervention 
of  the  commissioners,  and  to  it  they  have 
established  no  defense,  nor  shown  sufficient 
reason  for  defeating  the  priority  of  lien  ac- 
quired by  the  proceeding  therein.  WiUitU 
V.  WaiU,  25  N.  Y.  686 ;  Fblffer  ▼.  Columbian 
Iru.  Co.  99  Mass.  267,  96  Am.  Dec.  747.  If 
the  plaintiff  has  by  its  proceedings  obtained 
an  advantage  against  the  law  anof  adjudica- 
tions of  Louisiana,  it  is  a  resident  of  that 
state,  and,  as  such,  the  appellant's  counsel 
contends,  may  there  be  overhauled  and  made 
to  account  for  what  it  has  gained  here.  To 
that  remedy,  if  it  exist,  the  defendants  may 
properly  be  remitted."  In  the  later  C(ue  of 
Watte,  reported  in  99  K.  Y.  448,  the  court 
of  apoeals  of  that  state  held  that,  where  nei- 
ther tne  rights  of  domestic  creditors  nor  of 
foreign  creditors  proceeding  against  the  prop- 
erty under  state  laws  were  Involved,  the  for- 
eign assignees  may  be  permitted  to  sue  in 
their  courts  for  the  benefit  of  all  the  credit- 
ors, on  principles  of  national  conkity,  with- 
out a  surrender  of  the  principle  that  a  for- 
eign statutory  assignment  does  not  operate 
as  a  transfer  of  the  property  in  that  state. 
It  was  distinctly  held  in  that  case  that  a 
statutory  title  of  foreign  assignees  can  have 
no  recognition  in  that  state  solely  bv  virtue 
of  the  statute.  The  case  of  Cole  v.  Cunning- 
ham, 188  U.  8.  107,  88  L.  ed.  688,  is  not  an 
authority  aj^inst  the  principles  already  an- 
nounced. It  appeared  m  that  case  that  all  the 
parties  were  domiciled  in  the  state  of  Mas- 
sachusetts. The  debtor  had  made  a  general 
assirnment  of  all  his  property  for  the  oenef  t 
of  all  his  creditors,  as  required  by  the  la\K  s 
of  that  9tate.  A  creditor  was  proceeding  '*  ^  a 
foreign  jurisdiction  to  subject  property  o'  his 
insolvent  debtor  situated  in  the  sister  tate 
to  the  satisfaction  of  his  claim.  Upon  bill 
filed  in  the  state  of  Massachusetts,  vhere 
all  liie  parties  resided,  the  creditor  wrs  en- 
joined irom  proceeding  further  with  tin  pros- 
ecution of  his  suit  to  obtain  preferei  oe  in 
property  situated  in  such  foreign  juris^dic- 
tion.     It  is  obvious  that  case  is  entirely  dis- 


similar in  its  facts  to  this  case.  We'  have 
also  carefully  examined  the  case  of  Bagby  v. 
Atlantie,  M.  d  0.  R.  Co.,  86  Pa.  291,  cited 
in  the  brief  of  defendants'  counsel;  and, 
while  it  supports  his  contention,  Ijie  case, 
29L.aA. 


in  our  opinion,  is  opposed  to  the  great  weight 
of  authority  on  the  subject  The  other  case, 
Hadley  ▼.  htedmam  Sue.  db  T.  Co.,  2  Tenn. 
Ch.  122,  we  do  not  think  apposite. 

It  is  contended,  however,  on  behalf  of  de- 
fendants, that  complainant's  judgment  can- 
not be  enforced  in  the  state  of  Tennessee, 
because  it  was  void  in  the  state  of  Ohio, 
where  rendered.  This  contention  is  based 
upon  the  statute  of  that  state,  which  pro- 
vides, viz.  :  "And  all  judgments  confessed 
by  such  corporation  (after  the  petition  for 
the  dissolution  of  the  corporation  is  filed) 
shall  be  absolutely  void  as  against  the  re- 
ceiver appointed  on  such  petition  and  as 
against  the  creditors  of  the  corporation." 
It  will  be  observed  that  the  statute  does  not 
in  terms  declare  that  the  judgment  shall  be 
void  as  against  the  corporation,  nor  does  it  un- 
dertake to  vest  the  receiver  with  the  title  to 
property  belonging  to  the  insolvent  corpo- 
ration situated  beyond  the  limits  of  that  state. 
The  statute  only  provides  that  such  judg- 
ment shall  be  voia  as  against  the  receiver, 
and  the  creditors  of  the"  corporation.  The 
decree  dissolving  the  Matherwell  Iron  A 
Steel  Company  was  not  rendered  in  Ohio 
until  the  12th  day  of  October,  1892;  and 
until  that  time  the  corporation  was  a  going 
concern,  with  the  rieht  to  exercise  its  cor- 
porate functions,  and  was,  of  course,  sub- 
ject to  be  impleaded  at  the  suit  of  any  cred- 
itor. Moeeby  v.  WiUiameon,  6  Heisk.  278; 
Ccntfori  v.  MeTeer,  7  Lea,  660 ;  City  Savings 
Bank  v.  North  Alabama  tumber  d  Mfg.  Co, 
91  Tenn.  12 ;  Wait,  Insolvent  Corp.  §  872 ; 
Central  Nat,  Bank  of  Baltimore  v.  Connecti- 
cut  Mut.  L,  Ine,  Co,  104  U.  8.  54,  78,  2(^ 
L.  ed.  698,  701 ;  2  Morawetz,  Priv.  Corp. 
§  1010.  It  is  true,  the  petition  for  the  dis- 
solution of  the  corporation  was  filed  on  the 
6th  of  July,  1892,  and  this  judgment  was 
confessed  afterwards,  to  wit,  on  the  20th  of 
July.  It  is  only  against  the  receiver  and 
creditors  of  the  corporation  that  such  judg- 
ment is  by  the  statute  declared  void.  We 
are  of  opinion  that  this  statute  is  only  oper- 
ative in  Ohio  in  favor  of  the  receiver,  and 
in  respect  of  property  situated  in  that  state. 
The  chattels  in  controversy  were  in  the  state 
of  Tennessee,  and  subject  to  its  laws,  when 
these  attachment  proceedings  were  begun, 
and,  being  the  property  of  the  Matherwell 
Iron  &  Steel  Company,  were  subject  to  com- 
plainant's judement,  and  the  lien  of  com- 
plainant's attachment  is  in  no  wise  affected 
by  the  proceedings  that  transpired  in  Ohio. 

Finally,  it  is  Insisted  by  counsel  for  de- 
fendants that  it  does  not  appear  that  com- 
plainant has  exhausted  its  legal  remedy  in 
(he  state  of  Ohio.  This  contention  is  based 
upon  the  language  of  section  5040,  Mil  liken 
&  Vertrees'  Code,  viz.  :  **When  a  judgment 
has  been  recovered  in  any  other  state  against 
a  resident  of  such  state,  and  the  creditor 
has  exhausted  his  legal  remedy,"  etc.  It  is 
claimed  on  behalf  of  defendants  that  up  to 
the  date  of  filing  the  amended  bill  in  this 
cause,  as  shown  by  the  record,  the  only  exe- 
cution that  had  issued  on  said  judgmeut  was 
levied  upon  property  of  defendanu,  or  some 
of  them.  The  proof  in  the  record  shows  that 
the  property  levied  on  was  either  released  or 
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labjeet  to  prior  liens,  and  that  nothiDg  could 
be  made  in  aatlaf action  of  the  Judgment  It 
is,  moieover,  a  conclusiye  answer  to  this 
position  that,  at  the  date  of  the  rendition  of 
complainant's  ludnnent  in  Ohio,  all  the 
property  of  the  Matberwell  Iron  &  Steel  Com- 
paoy  was  and  has  continued  to  remain  in  the 
umda  of  Rochester,  receiver ;  and  complain- 
SDt  absolutely  had  no  remedy  in  the  state  of 
Ohio  for  the  collection  of  its  Judgment.  It 
hsd  to  all  intents  and  purposes,  in  the  lan- 


guage of  the  statute,  exhausted  its  legal  rem- 
edy. P&rter  v.  ScUnn,  140  U.  8.  479,  87  L. 
ed.  818;  Turley  ▼.  Taylor,  8  Lea,  178 :  Mont- 
gomery ▼.  MeQte.l  Uumph.  284;  Ccue  y. 
Beauregard,  101  U.  8.  800,  25  L.  ed.  1004. 
It  results  that  the  bill  of  Rocheeter,  receiver, 
fled  herein,  must  he  diemieeed,  and  complain- 
ant teiU  be  entitled  to  a  decree  for  the  amount 
of  its  Judgment  and  interest,  and  to  subject 
the  property  herein  attached,  or  its  proceeds, 
to  the  satisfaction  of  said  decree. 
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Stephen  A.  BROWNELL  et  al. 

c. 
OLD  COLONY  R.  CO.  ei  at. 
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1.  K  TwJlromdk  eompmaK^  €iwnin%  Wk  fnrj 
ft-anrhlgfi  whloh  runs  a  ferry  as  part  of  Its  line 
cuioot  while  operatinir  the  rest  of  its  line  dJsoon- 
Uoae  the  ferry  beoauae  It  la  not  profitable  and 
refuse  to  obey  a  legislative  requirement  to  oper- 
ate It. 

t.  An  order  bythe  oonrt  to  operate  a 
ferry  may  be  In  the  first  Instanoe  to  provide  a 
Buitable  ferry  without  definitely  deoidiny  what 
kind  of  a  ferry  Is  suitable. 

8.  Special  mention  of  a  tbrry  franehioe 
ii  not  necessary  to  convey  It  in  a  transfer  of  a 
lailroad  of  wbloh  the  ferry  is  practically  an  ez- 
teDsion. 

4.  Acqnleseenee  by  the  state  In  the 
abandonment  of  a  ferry  is  not  shown  by 
mere  failure  of  ofllcers  to  take  action  to  compel 
itBoperation« 

5.  Datytooperateaftorrynnderaflraa- 
cblse  mj^r  be  apecUleally  enforced  by  a 
suit  in  court  aathorized  by  statute,  and  tbe  for- 
fdnire  of  the  charter  is  not  tbe  only  remedy. 

9.  The  eafSoreement  of  a  penalty  dne  to 
the  state  under  Stat.  1801,  chap.  SHB,  for  failure 
to  operate  a  ferry  cannot  be  had  In  a  suit  on  peti- 
tion of  individuals  to  compel  tbe  operation  of 
tbe  ferry. 

(Junel9,lfiOS.) 

CASE  reserved  by  the  Supreme  Judicial 
Court  for  Bristol  County  for  the  opinion 
of  tbe  full  court  in  a  prooeediDg  to  compel  de- 
feodants  to  operate  a  ferry  between  Fairbayen 
and  Kew  Beciford  and  to  enforce  the  statutory 
penally  for  their  refusal  to  do  so.  De^ee  in 
fawr  if  complainants. 

The  facts  are  stated  in  the  opinion. 

Mestre,  T.  M.  Stetson  and  L*  Le  B« 
Holmes,  for  plaintiffs : 

Statute  18B2,  chapter  80,  authorizes  union 
of  Old  Colony  Railroad  and  said  Boston. 
ClintoD,  Fitcbburg  &  New  Bedford  Rail- 
Tosd,  under  the  name  of  Old  Colony  Railroad 
Company,  which  shall  enjoy  all  tbe  franchises 
ind  pro|)erty  belonging  to  both,  and  shiUl  as- 
sume all  the  duties  of  said  corporations. 

The  Old  Colony  Railroad  votes  union  and 

NoTB.— In  conneotiOQ  with  the  above  case,  see 
ttofe  to  State  v.  Bod^e  aty,  M.  &  T.  R.  Co.  (Kao.>  24 
L-  R.  A.  564,  on  mandamus  to  compel  operation  of 
nllroad. 
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to  be  subject  to  all  the  duties  of  a  railroad 
which  in  its  title  deed  of  ten  years  before  was 
expressly  and  in  terms  bound  to  this  ferry 
duty  ana  powers,  "as  fully  and  amply  as  if 
they  had  first  been  granted  directly  to  said 
New  Bedford  Railroad  Company."  Tbe  Old 
Colony  Railroad  was  inexcusable  if  it  did  not 
know  what  the  title  deed  of  its  grantor  set 
forth.  But  whether  it  knew  or  not,  its  duty 
to  the  public  was  the  same. 

And  that  river  crossing  was  Just  as  much  its 
duty  as  to  maintain  the  railroad  to  Taunton, 
or  any  bridge. 

Wheeler  v.  San  Franeieco  A  A,  B.  Oo,  81 
Cal.  68.  89  Am.  Dec.  147. 

A  consolidation  ''subjects  to  all  the  duties  of 
both"— defendant  became  liable  sot  only  to 
duties  owed  tbe  public,  but  eyen  to  existing 
tort  damages. 

John  Hancock  Mut,  L.  Ine.  Co,  ▼.  Worcester, 
N.  db  B.  B.  Oo.  140  Mast.  314;  Morawetz, 
Priv.  Corp.  §§  968,  942-957. 

A  privilege  is  a  duty:  if  a  charter  to  a  con- 
tract, then  tbe  railroad  owes  the  consideration, 
i,  «..  burdens  for  the  privile^  granted  It. 

Oom,  y.  Wtneoek  Free  Bridge  Corp,  2  Qray, 
64. 

This  ferry  was  more  than  an  appendage,  it 
was  the  railway  itself.  By  Act  of  1854,  -'it 
shall  exist  and-  be  known  as  the  Fairhavc^ 
Branch  Railroad." 

Fitch  y.  New  ffaoen,  K  L.  d  &  B.  €h,  9^ 
Conn.  38;  (Men  v.  WiUlnneon,  12  Beay.  126 
Wheeler  v.  San  Franeieco  dk  A.  B,  Oo,  and 
Com.  V.  Hancock  Free  Bridge  Corp,  eitpra. 

By  virtue  of  this  deed  the  Old  Colony  Rail- 
road owns  the  Fairhaven  Branch  Railroad,  in- 
cluding tbe  ferry.  Ita  answer  says  it  owns  the 
said  Fairhaven  Branch  Railroad.  It  shall  not 
be  permitted  to  say,  "We  have  violated  our 
duty,  and  so  should  not  be  held  to  such  dut^." 
The  grantee  of  a  charter  cannot  relieve  him- 
self by  violation.    That  is  not  his  right 

Barker  v.  Barrows,  188  Mass.  680;  tiawson, 
V.  Uxbridge  School  Diet.  No,  5,  7  Allen,  127, 88 
Am.  Dec.  670;  Sohier  v.  Trinity  Church,  109 
Mass.  1;  Packard  v.  Ames,  16  Gray,  827;  Epis- 
copal City  Mission  v.  Appleion,  117  Mass.  826. 

Throughout  the  chain  of  deeds  it  was  not 
necessary  ever  to  use  the  word  "duties." 

Oom,  V.  Hancock  Free  Bridge  Corp.  2  Gray, 
61. 

A  mere  transfer  of  a  franchise  carries  its  du- 
ties, as  well  as  its  privileges,  without  any  otbet 
words. 

Com,Y.  Hancock  Free  Bridge  Corp.  2  Gray,  65. 


See  also  32  L.  R.  A.  315. 
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A  Massachusetts  franchise  caDnot  be  ended 
by  "abandonment" 

Boston  Glass  Manufactory  t.  Langdon,  24 
Pick.  49,  85  Am.  Dec.  292;  Russell  v.  McLd- 
Ian,  14  Pick.  63;  2  Kent.  Com.  ♦805,  note,  311 
812. 

The  commonwealth's  remedy  is  not  limited 
to  a  forfeiture  of  charter.  Enforcement  of 
chartered  duty  has  always  been  law,  by  man- 
damus, injunction,  indictment,  action  or  tort 
for  penalty,  etc. 

2  Kent,  Com.  *290,  note;  Riddle  v.  PToprie- 
tors  of  ijocks  d  CanalSy  7  Mass.  187;  Mower  v. 
Leicester,  9  Mass.  250,  6  Am.  Dec.  68;  Mora- 
wetz.  Priv.  Corp.  §§  10755,  1076,  1182,  1188; 
Keene  ▼.  Bastem  R.  Co,  108  Mass.  259;  Re 
Fencing,  Pub.  Stat.  chap.  112,  §  115;  FUch- 
burg  R.  Oo.  v.  Grand  Junction  Railroad  <fc 
Depot  Co,  4  Allen,  205;  Raxbury  v.  Boston  db 
P.  B.  Corp.  6  Cush.  486. 

Or  by  indictment. 

2  Kent,  Com.  *290,  noU\  Com,  ▼.  Eaneoek 
Free  Bridge  Corp.  2  Gray.  67. 

No  limitation  runs  against  the  common- 
wealth unless  expressly  so  provided. 

Stoughton, Sharon  dt  Canton  t.  Baker, 4  Mass. 
528,8  Am.  Dec.  286;  Com.  v.  Alger,  7  Cush.  100; 
United  States  Y.Hoar,  2  Mason,  818;  Arundd  7. 
McCuUoch,  10  Mass.  70;  People  v.  GiXbert, 
18  Johns.  227;  United  States  t.  Tfiompson,  98 
U.  S.  486,  25  L.  ed.  194;  Com.  t.  AVmrger, 
1  Whart.  469;  Peoria  db  R.  I.  R.  Co.  v.  Coal 
Vailey  Min.  Co.  68  lU.  489;  United  States  ▼. 
Alexandria,  19  Fed.  Rep.  611;  United  States  y. 
2{ashviUe,  C.  dbSt.  L.  R,  Co.  118  U.  S.  125,  80 
L.  ed.  88;  Com.  y.  Alien,  128  Mass.  810; 
Charles  River  Bridge  Proprs.  v.  Warren  Bridge 
Proprs.  86  U.  S.  11  Pet.  544,  9  L.  ed.  822. 

Acceptance  by  stockholders  of  Act  of  1894, 
or  similar  mandatory  acts,  is  absurd. 

Com.  y.  Eastern  R.  Co.  108  Mass.  257,  4 
Am.  Rep.  555;  Worcester  y.  Norufich  db  W.  R. 
Co.  109  Mass.  108;  Atty-Gen.  y.  Old  Colony 
R.  Co.  22  L.  R.  A.  112,  160  Mass.  96:  Fitch- 
burg  R  Co.  V.  Grand  Junction  Railroad  <fe 
Depot  Co.  supra;  Mobile  d  M.  R.  Co.  v.  Steiner, 

61  Ala.  559;  Gou>en  v.  Penobscot  R.  Co.  44  Me. 
145;  State  v.  New  Haven  dh  Northampton 
Go.  48  Conn.  851;  Eastern  R.  Go.  v.  Boston  d 
M.  RaOroad,  111  Mass.  129,  15  Am.  Rep.  18. 

Profit  and  loss  are  not  important  where 
there  is  a  legislative  act. 

A  feny  is  part  of  a  unit,  like  a  bridge,  or 
rock  cut 

Com.  T.  Eastern  R  Co.  108  Mass.  257,  4 
Am.  Rep.  555;  Parker  y.  Metropolitan  R.  Co, 
109  Mass.  506;  Woodruff  y.  New  York  d  N.  E. 
R.  Co.  69  Conn.  64;  Worcester  v.  Norwich  d 
W.  R  Co.  109  Mass.  108;  Metropolitan  R  Co. 
y.  Highland  Street  R.  Co.  118  Mass.  298. 

The  lessor  is  the  one  to  proceed  against. 

Braslin  y.  SomervUle  Horse  B,  Co.  145  Mass. 
67;  Nelson  y.  Vermont  d  C.  R  Co.  26  Vt.  721, 

62  Am.  Dec.  614;  Bower  v.  B.  dS.  R.  Co.  42 
Iowa,  548;  Singleton  y.  Southwestern  Railroad, 
70  Ga.  465, 48  Am.  Rep.  574;  Central  d  M.  R. 
Co.  V.  Morris,  68  Tex.  49;  Worcester  v.  Norwich 
d  W.  R.  Go.  109  Mass.  108;  New  Bedford  R.  Co. 
y.  Old  Colony  R  Co.  120  Mass.  899;  Com.  v. 
Tenth  Massachusetts  Tump.  Corp.  5  Cush.  509; 
Langley  y.  Boston  d  M.  Railroad,  10  Gray, 
108,  Datfis  y.  Promdenee  dW.RCo.  121  Mass. 
184;  IngersoU  y.  StoeJdnidge  d  P.  R.  Go.  8  Al- 
29  L.  R.  A. 


len,  439;  Notice  in  hoe,  Fnh.  Stat  chap.  105, 
§  87;  Chiecuro  dN.  W.  R.  Go.  y.  Crane.  113  U. 
S.  424,  28  L.  ed.  Vmc\BouknigU  y.  CharMte^ 
C.  d  A.  R.  Co.  41  8.  C.  415;  BalOey  y.  8t. 
Louis,  A.  d  T.  KRCo.  119  IlL  68.  69  Am. 
Rep.  784;  ChoOette  y.  Omaha  d  R.  V.  R.  Co. 
4  L.  R.  A.  185,  26  Neb.  168;  Maeon  d  A.  R. 
Co.  y.  Mayes,  49  Ga.  855, 15  Am.  Rep.  678; 
Harmon  y.  Columbia  d  G.  R.  Co.  28  B.  0.  401; 
Gale  y.  Troy  d  B.  R.  Go.  61  Hun,  470. 

If  a  railroad  attempts  to  divest  itself  gener- 
ally of  its  personal  property,  or  the  bulk  of  its 
property,  the  act  is  ultra  vtres  and  void. 

Central  Transp.  Co.  y.  Pullman's  Palace  Car 
Co.  189  U.  S.  49, 85  L.  ed.  64;  Branchy.  Jesup, 
106  U.  8.  468,  27  L.  ed.  279;  2  Kent,  Com. 
*814,  and  notes. 

Act  of  1894.  chapter  892,  is  valid  by  legisla- 
tive competence  and  power,  without  any  prey- 
ious  duty. 

Massachusetts  General  Hospital  v.  State  Mut 
L.  Assur.  Go.  of  Wtyrcester,  4  Gray.  227;  Fitch- 
burg  R.  Co.  v.  Grand  Junction  Railroad  <ft 
Depot  Co.  4  Allen.  205;  Worcester  v.  Norwieh 
d  W.  R.  Co.  109  Mass.  108;  MobiU  d  M.  R. 
Co.  y.  Steiner,  61  Ala.  559;  Railroad  Comrs.  y. 
Portland  d  0.  Cent.  R.  Co.  68  Me.  269, 18  Am. 
Rep.  208;  Gowen  y.  Penobscot  R.  Go.  44  Me. 
145;  State  v.  New  Haven  d  Northampton 
Co.  48  Conn.  851;  StaU  v.  Hartford  d  N.  BL 
R.  Co.  29  Conn.  588;  Boston  d  M.  R.  Go.  v. 
Tork  County  Comrs.  79  Me.  886;  Pdk  t. 
Chicago  d  N.  W.  R.  Go.  94  U.  8.  164,  24  L. 
ed.  97;  Crawford  y.  Branch  Bank  of  Alabama 
at  Mobile,  48  U.  8.  7  How.  282, 12  L.  ed.  702; 
People  V.  Boston  d  A.  R.  Co.  70  N.  T.  569; 
Parker  v.  Metropolitan  R.  Co.  109  Mass.  506; 
Metropolitan  R  Co.  v.  Highland  Street  R.  Co. 
118  Mass.  298;  120  Northampton's  Petition,  158 
Mass.  801;  N<yrwood  v.  New  York  d  N.  E.  R. 
Co.  161  Mass.  264;  Woodruff  y.  New  Tork  A 
N  E.  R.  Co.  59  Conn.  68;  Keene  y.  Eastern 
R  Co.  108  Mass.  259. 

Mr.  J.  H.  Benton,  Jr.»  for  defendant. 

Mr.  H.  M.  Knowlton,  Atty-Gen.^  for  the 
Commonwealth. 

Allen,  /.,  delivered  the  opinion  of  the 
court : 

By  Statute  1854,  chapter  124,  the  proprie- 
tors of  the  New  Bedford  &  Pairhaven  Ferry 
were  authorized  to  transfer  their  charter  to 
the  Fairhaven  Branch  Railroad  Company  by- 
deed,  which  should  vest  in  the  latter  com- 
pany all  the  rights  and  powers  conferred  by 
said  charier,  with  a  provision  that  the  latter 
company  should  be  held  to  nerform  all  the 
duties  prescribed  thereby,  ana  that  from  and 
after  the  execution  and  delivery  of  the  deed 
the  name  of  the  ferry  company  should  be 
changed,  and  that  the  said  corporation  should 
afterwards  exist  and  be  known  by  the  name 
of  the  Fairhaven  Branch  Railroad  Company, 
and  should  not  be  required  to  hold  separate 
meetings  as  a  ferry  company,  but  that  all 
acts  needful  and  proper  to  be  done  should  be 
done  at  regular  or  special  meetings  of  the 
railroad  corporation,  or  by  the  directors 
thereof.  The  deed  which  was  executed  under 
the  above  statute  was  expressed  to  be  upon 
the  condition  that  the  railroad  company  and 
their  successors  should  at  all  times  discharge 
the  duties,  and  become  and  remain  subject  to 
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ihe  liabilities,  prescribed  and  set  forth  in  the 
charter  of  the  ferry  company,  and  also  in 
fitat.  1854,  chap.  124.  Various  intermediate 
tranflfers  were  made,  until,  in  1888,  by  yirtue 
4)f  Stat  1883,  chap.  80,  the  Old  Colony 
Railroad  Company  succeeded  to  all  the  fran- 
chises and  property  which  had  belonged  to 
the  Fairhayen  Branch  Railroad  Company. 
The  evidence  in  the  case  leaves  no  doubt, 
and  it  is  conceded,  that  after  the  deed  to 
the  Fairhaven  Branch  Railroad  Company  the 
nilrcMd  of  that  company  and  the  ferry  becamo 
one  line,  and  were  operated  as  such  for  a 
namber  of  years.  It  was  the  same  in  effect 
«8  if  the  railroad  company,  by  its  original 
charter,  had  been  authorized  to  establish  and 
operate  the  ferry  as  a  part  of  its  line.  The 
ferry  became  practically  an  extension  of  the 
railroad,  just  as  if  the  railroad  had  been  ex- 
tended over  a  bridge.  The  railroad  line 
having  been  thus  extended  and  operated  un- 
til 1873,  the  ferry  was  in  that  year  dis- 
continued as  unprofitable;  and  by  Stat. 
1894,  chap.  892,  the  Old  Colony  Railroad 
Company  was  expressly  required  to  provide 
and  operate  a  suitable  ferry  in  accordance 
with  the  provisions  of  the  original  ferry 
charter  and  of  SUt.  1854,  chap.  124. 

The  first  question  which  we  have  to  de- 
termine is  whether  this  statute  is  within  the 
legislative  power ;  that  is  to  say,  whether  a 
railroad  company,  which  runs  a  ferry  as  a 
part  of  its  line,  and  which  is  operating  the 
rest  of  its  line,  can  discontinue  the  ferry, 
and  refuse  to  obey  a  legislative  requirement 
to  operate  it.  A  rallrowl  company  has  by  no 
means  an  absolute  power  to  determine  what 
parts  of  its  line  it  will  operate.  Its  fran- 
chises are  granted  tot  the  public  good,  and 
in  exercising  them  it  is  largely  subject  to 
the  control  and  direction  of  the  legislature. 
Either  by  virtue  of  the  police  power  or  of 
the  reserved  power  to  alter  charters,  many 
acts  ma^  be  required  which  involve  expense, 
and  which  a  railroad  corporation,  or  other 
corporation  to  which  like  rules  would  apply, 
would  not,  if  left  to  itself,  undertake. 
}^umerou8  illustrations  of  this  are  found  in 
the  decisions  of  this  court,  as  well  as  In  those 
elsewhere.  Boasbury  t.  Boiton  d  P,  R.  Corp. 
6  Cush.  424 ;  Chm.  ▼.  Hancock  Free  Bridge 
Corp.  2  Gray,  68.  64 ;  Fitchburg  R,  Co,  v. 
(rrand  Junction  Railroad  d  Depot  Go,  4  Allen, 
198;  Com.  v.  Sast&m  B,  Co.  108  Mass.  264, 
4  Am.  Rep.  666;  Commienanere  on  Inland 
Fisheria  v.  Holyoke  Water  Power  Co.  104 
Mass.  446,  6  Am.  Rep.  247;  Worcester  v. 
litntrieh  dt  W,  R.  Co.  109  Mass.  108;  Re 
Korthampton'e  Petitum,  168  Mass.  209,  801 ; 
Unim  Pae.  R.  Co.  v.  Hall,  91  U.  8.  848,  28 
L  ed.  428 :  Bailroad  Comrtt.  t.  Pcfrtland  d  0. 
Cent.  R.  Co.  68  Me.  277,  18  Am.  Rep.  208; 
State  V.  Hartford  d  If.  H.  B,  Co.  29  Conn. 
638;  Pfeop&j  V.  Albany  d  V.  R.  Co.  24  N.  Y. 
261,  82  Am.  Dec.  295 ;  People  v,  Boetan  d  A, 
R.  Go.  70  N.  T.  669;  Montclair  Twp.  v.  New 
York  d  G.  L.  R.  Co.  46  N.  J,  Eg.  486 ; 
Peoj>le  V.  Louvtvills  d  N.  R.  Co.  120  111.  48; 
St(Ue  V.  Iowa  Cent.  R.  Go.  83  Iowa,  720.  The 
present  case  is  merely  an  instance  of  com- 
peUing  a  railroad  company  to  operate  its  en- 
tire line.  The  lej^islature  has  scon  fit  to  pass 
an  imperative  statute  to  this  effect.  In 
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view  of  this  statute,  it  is  not  open  to  the 
railroad  company  to  determine  that  the  ferry 
should  be  discontinued  while  all  the  rest  of 
its  various  lines  are  operated.  The  defend- 
ant appears  to  rely  on  Com.  v.  Fitchburg  R, 
Co.,  12  Gray,  180,  as  sanctioning  a  contrary 
doctrine ;  but  in  that  case  there  was  no  statute 
requiring  that  the  railroad  company  should 
run  the  unprofitable  trains.  There  is  nothing 
in  the  decision  which  declares  or  implies  that 
the  legislature  might  not  have  imposed  this 
as  an  absolute  duty.  The  same  thing  may 
be  said  of  People  v.  Rome,  W.  d  0.  S.  Co., 
108  N.  Y.  96,  and  PeopU  v.  New  T<yrk,  L.  E, 
d  W.  R.  Co.  104  N.  Y.  68.  68  Am.  Rep. 
484. 

The  defendant  contends  that  Stat.  1894, 
chap.  892,  did  not  impose  a  new  obligation 
on  the  defendant,  but  only  required  the  de- 
fendant to  perform  such  obligation  as  the 
ferry  company  would  have  Men  under  to 
maintain  and  operate  the  ferry,  if  it  had  not 
transferred  its  charter  in  1864 ;  and  an  elabo- 
rate argument  is  made  to  show  that  the  orig- 
inal ferry  company  was  not  bound  to  main- 
tain the  ferry  for  all  time.  But,  whatever 
may  have  been  the  obligation  of  the  orig- 
inal ferry  company,  the  Fairhaven  Branch 
Railroad  Company,  when  it  made  the  ferry 
a  part  of  its  line,  no  longer  had  the  power 
to  discontinue  the  ferry,  provided  the  legis- 
lature expressly  required  that  it  should  be 
operated.  And  we  are  unable  to  give  to  the 
Statute  of  1894  the  construction  suggested 
by  the  defendant.  This  statute  makes  it  the 
imperative  duty  of  the  defendant  to  operate 
the  ferry,  whether  It  is  profitable  or  not. 
The  defendant  contends  that  the  statute  re- 
quires it  to  proTide  and  operate  a  "suitable" 
lerry,  and  that  there  is  no  proof  before  the 
court  upon  which  it  can  be  definitely  decided 
what  kind  of  a  ferry  is  suitable.  We  think, 
however,  that  an  order  to  provide  a  suitable 
ferry  is  sufficient  in  the  first  instance,  and 
that,  if  complaint  is  made  that  a  ferry  boat 
which  may  be  provided  is  not  suitable,  a 
further  application  may  be  made  to  the 
court. 

The  defendant  further  contends  that  the  re- 
quirement to  operate  a  ferry  forces  it  into  a 
new  business,  and  that,  if  the  legislature  can 
require  it  to  operate  a  ferry  for  a  mile,  it 
could  also  require  it  to  maintain  a  line  of 
steamboats  to  Nantucket.  The  only  answer 
which  needs  to  be  given  to  this  argument  is 
that  the  ferry,  by  legislative  authority,  was 
adopted  by  the  railroad  companv  as  a  part 
of  the  line  of  the  railroad,  and  tnat  its  sub- 
sequent maintenance  is  no  more  outside  of 
the  business  of  the  railroad  company  than 
the  maintenance  of  any  other  part  of  the  rail- 
road line. 

The  defendant  further  contends  that  the 
only  liability  of  the  defendant  for  failure 
to  operate  the  ferry  is  a  liability  to  forfeit 
the  ferry  charter.  This  argument  cannot  pre- 
vail, since  the  blending  of  the  ferry  fran- 
chiae  with  that  of  the  railroad  company. 

The  defendant  also  contends  that  it  has 
never  acquired  the  franchise  to  maintain  the 
ferry.  The  ground  of  this  argument  is  that 
the  deed  of  the  ferry  franchise  to  the  Fair- 
haven Branch  Railroad  Company  was  upon 


172 


MAsaAOHUflsm  Sitfbemb  Judicial  Goubt. 


Jun^ 


condition,  and  that  the  deed  became  void  bj 
the  failure  to  perform  the  duties  required 
by  the  condition ;  and,  moreoyer,  that  in  the 
recent  transfers  no  express  mention  has  been 
made  of  the  ferrj  franchise.  But  the  deed 
of  the  proprietors  of  the  ferry  to  the  Fairhaven 
Branch  Railroad  Company  cannot  be  con- 
sidered as  technically  a  deed  upon  condition 
subsequent.  No  cl  ause  of  re-entry  for  breach 
of  condition  was  inserted,  and  the  purpose 
of  the  proviso  was  rather  to  show  tnat  the 
grantee  was  to  assume  and  perform  the  duties 
prescribed  and  set  forth  in  the  charter. 
Bawion  ▼.  Uxbridge  School  Dist,  No,  5,  7 
Allen,  126,  88  Am.  Dec.  670;  Sohier  t. 
Trinitfi  Church,  100  Mass.  1,  19 ;  JB^iscopal 
City  Minion  ▼.  AppUton,  117  Mass.  826.  No 
conyeyanoe  upon  condition  subsequent  was 
contemplated  bv  Stot.  1854,  chap.  124,  or 
by  the  vote  of  tne  stockholders  of  the  Fair- 
haven  Branch  Railroad  Company  to  make 
the  purchase.  The  effect  of  the  transaction 
was  to  transfer  the  duties  from  one  corpora- 
tion to  another,  after  which  the  original  cor- 
poration had  no  further  interest  in  the  mat- 
ter ;  but  the  railroad  company  was  bound  by 
law  to  perform  all  and  singular  the  duties 
of  the  ferry  company.  The  ferry  company 
was  not  authorized  to  make  a  conditional 
transfer.  By  section  8  of  the  statute,  its  only 
existence  after  the  transfer  was  as  the  Fair- 
haven  Branch  Railroad  Company.  Moreover, 
an  estate  on  condition  subsequent  is  not  de- 
feated except  by  re-entry  for  breach  of  con- 
dition. No  such  re-entry  has  been  made  in 
this  case,  nor  is  it  easy  to  see  how  it  could 
be,  since  the  ferry  company,  as  a  separate  cor- 
poration, has  ceased  to  exist.  In  reference 
to  the  suggestion  that  no  special  mention  of 
the  feny  franchise  has  been  made  in  the  re- 
cent conveyances,  it  may  be  said  that  none 
need  be,  since  the  provisions  of  Stat  1854, 
chap.  124,  and  the  delivery  of  the  deed  there- 
under. Since  that  time  the  ferry  corporation 
has  existed  and  been  known  by  the  name  of 
the  Fairhaven  Branch  Railroad  Company, 
and  has  been  included  in  all  transfers  of  that 
company. 

The  defendant  further  contends  that  it  can- 
not be  required  to  maintain  the  ferry  during 
the  term  of  the  lease  of  its  railroads  and 
property  to  the  New  York,  New  Haven  & 
Hartfora  Railroad  Company.  This  lease  was 
not  pleaded  in  defense,  and  we  have  no  rea- 
son to  suppose  that  the  omission  was  through 
inadvertence.  Its  admission  in  evidence  was 
objected  to  as  incompetent,  and  not  open, 
and  no  motion  was  made  to  amend  the  answer 
by  pleading  it  We  therefore  have  no  occas- 
ion to  consider  whether  the  existence  of  the 
lease  would  exonerate  the  defendant  as  lessor 
from  its  obligations  to  the  commonwealth, 
respecting  which,  however,  see  Bratilin  v. 
SomermUe  Horm  B.  Co.  145  Mass.  64 ;  BofM 
T.  Promdence  d  W.  B.  Ch.  121  Mass.  184. 

The  defendant  also  suggests  that  any  ob- 
ligation to  the  commonwealth  to  operate  the 
ferry  was  waived  by  the  acquiescence  of 
the  commonwealth  in  its  abandonment  for  a 
period  of  twenty  years  after  1878,  and  also  by 
legislation  subsequent  to  the  abuidonment  in 
l£r}8,  by  which  the  railroads  were  permitted 
to  lease  and  consolidate  upon  the  basis  of 
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such  abandonment.  But  no  such  waiver  on 
the  part  of  the  commonwealth  is  to  be  pre- 
sumed without  the  use  of  language  in  some 
statute  clearly  expressinff  or  implying  it 
The  omission  by  officers  ofthe  commonwealth 
or  by  others  to  take  steps  earlier  for  enforcing 
the  duty  siffuifles  nothing.  No  statute  has 
been  pointed  out  showing  an  intention  on  the 
part  of  the  legislature  to  waive  the  perform- 
ance of  it 

The  defendant  contends  that  the  legislature 
could  not  provide  for  the  specific  enforcement 
of  the  obligation  to  maintain  the  ferry  by  a 
suit  in  court,  such  as  is  provided  for  in  Sut 
1804,  chap.  802.  The  numerous  cases  already 
cited  in  which  resort  has  been  had  to  the 
courts  for  the  enforcement  of  similar  obliga- 
tions and  duties  show  to  the  contrary,  uid 
that  the  forfeiture  of  the  charter  is  not  the 
only  remedy. 

Finally,  It  is  contended  that  the  penalty  of 
$100  a  day  for  each  day's  delay  in  operating 
such  ferry  cannot  be  enforced  in  this  suit 
Upon  this  point  the  statute  is  not  clear,  but 
we  have  come  to  the  conclusion  that  the  bel- 
ter construction  of  the  statute  is  as  the  de- 
fendant contends.  The  principal  reasons 
supporting  this  view  are  as  follows:  The 
forfeiture  of  the  sum  prescribed  is  to  the  com- 
monwealth, but  the  statute  contains  no  pro- 
vision making  the  commonwealth  or  any  one 
of  its  officers  a  party  to  the  suit  which  ten  or 
more  citizens  may  bring  to  enforce  the  pro- 
visions of  the  act.  The  maintenance  of  the 
ferry  is  for  the  peculiar  benefit  of  New  Bed- 
ford and  Fairhaven,  but  the  citizens  of  those 
places  have  no  special  interest  in  the  enforce- 
ment of  the  penalty.  The  legislature  can 
hardly  have  intendea  that  the  penalty  should 
be  paid  to  the  ten  or  more  citizens  who  are 
authorized  to  file  a  petition  in  equity  to  en- 
force the  provisions  of  the  statute,  yet  nobody 
else  is  required  to  be  a  party  plaintiff.  The 
plaintiffs  have  made  the  attorney -general  a 
party  to  represent  the  commonwealth ;  but 
he  is  not  a  financial  officer  of  the  state,  and 
we  are  at  a  loss  to  see  how  he  can  properly 
be  made  a  party,  or  be  entitled  to  appear  in 
his  own  name  to  represent  the  pecuniary  in- 
terest of  the  commonwealth  under  this  statute. 
The  ordinary  way  of  enforcing  a  penalty 
which  is  to  go  to  the  commonwealth  is  by  pro- 
ceeding in  the  name  of  the  commonwealth, 
unlcs8  some  other  mode  is  enacted  by  statute 
or  established  by  custom.  We  have  a  diffi- 
culty in  inferring  that  the  legislature  in- 
tended that  a  heavy  pecuniary  penalty 
inuring  to  the  commonwealth  should  be  en- 
forceable by  a  suit  or  petition  in  equity  in 
this  court,  which  suit  is  instituted,  managed, 
controlled,  and  subject  to  be  discontinued 
solely  by  private  citizens,  who  have  no  in- 
terest in  such  penalty.  The  provision  of  the 
statute  that  this  court  should  have  Jurisdic- 
tion in  equity  upon  the  petition  of  ten  or 
more  citizens  of  New  Bedford  or  Fairhaven 
to  enforce  the  provisions  of  this  act  is  satis- 
fied by  holdine  that  it  means  the  provisions 
requiring  the  Old  Colony  Railroad  Company 
to  provide  and  operate  a  suitable  ferry. 
These  citizens  may  maintain  a  petition  in 
equity  to  enforce  so  much  of  the  statute  as 
concerns  the  citizens  of  New  Bedford  and 
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Fairhaven.  The  commonwealth  may  enforce 
the  penalty  which  inuree  to  its  benefit.  This 
view  deriyes  some  conflnnation  from  Pub. 
Stat,  chap.  217,  g  9,  proyiding  that  ''all 
fines  and  lorfeitnres  .  .  .  expressly  ap- 
propriated to  the  use  of  the  commonwealth 
.  .  .  may,  anless  otherwise  expressly  pro- 
Tided  by  law,  be  prosecuted  for  and  recov- 
ered by   indictment  in  the  superior  court 


...  or  the  aame  may  be  reeoyered  in  an 
action  of  tort 

The  result  is  that  the  jpMnlt#f  air^notm- 
titled  to  a  deermfar  enforcing  Mefoffeitwre  of 
$100  a  da/y  to  the  eommonweaUh,  InU,  in  tho 
opinion  of  a  me^ority  of  the  court,  they  otv  «»• 
titled  to  a  decree  requir%na  the  defendant  topnh 
tide  and  operate  a  euitaJke  fer^ 

Ordered  accordingly. 


IOWA  SUPREME  COURT. 


B.  E.  ELLSWORTH 

t. 

CHICAGO,  BURLINGTON  &  QUINCY 

R.  CO,,  Appt. 


fC-- lowa.- 


1.  TIm   crlawae    **  eontlaiioiis    _  _ 

witbtn  <Mie  day  of  date  of  sale**  on  a  rail- 
road tloket  does  not  make  the  ticket  Invalid 
on  the  day  of  sale  beoause  it  bean  a  prior 
date. 

S.  Failure  to  pay  ftn*  a  tleket  when 
iwirrliaeed  because  of  haste  to  catch  a  train, 
and  the  aooeptanoe  of  a  promise  to  pay  on  re- 
turn, win  not  defeat  the  riRht  of  the  pasMoger 
to  recover  dama«ree  for  Section  because  the 
ticket  bears  a  prior  date. 

9.  A  paasenger  le  not  called  upon  to 
■elMBlt  to  a  wrongtial  ejection  for  the 
purpose  of  eoonomizlnflr  the  damages  to  be  re- 
ooFered,  but  may  make  any  resiftance  not 
amountfaisr  to  a  erlmlnal  disturbance  of  the 
peace. 

4.  Exemplary  damai^ee  may  be  reeov- 
ered  by  a  passenger  for  an  ejection  which  was 
maUoioas  as  well  m  wrongf  uL 

(May28,]JB8K.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  District  Coart  for  Adams  County 
lu  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  plaintiff's  alleged  unlaw- 
ful ejection  from  defendant's  train.    Afflrmed. 

Statement  by  OraB^er,  J. : 

On  the  morning  of  September  27,  1898,  the 
plaintiff  procured  a  ticket  on  defendant's 
line  of  road  from  Presoott  to  Coining,  a  dis- 
tsQce  of  seven  and  one  third  miles.  Because 
o{  the  fair  at  Coming,  the  company  was  sell- 
ing round- trip  tickets  at  reduced  rates,  which 
tickets  had  to  be  filled  in  with  a  pen.  The 
plaintiff  was  late  reaching  the  depot  at  Pres- 
<^  so  tiiat  there  was  no  time  to  fill  up  a 
round-trip  ticket,  and  he  told  the  agent  to 
glTe  him  a  "^ straight  ticket."  The  train 
was  moving,  and  plaintiff  took  the  ticket 
handed  him,  and  caught  the  train,  and  got 
onto  the  rear  platform.  Because  of  his  haste, 
he  did  not  pay  for  the  ticket,  but  said  to  the 


Nors.— The  preaent  ease  seems  to  be  one  of  first 
onpraMon  In  regard  to  the  effect  of  the  wor^ 
**<]a]r  of  date  of  sale**  on  arallroad  ticket. 
^  to  ejection  of  paaaenger  for  refusal  to  pay 
are,Ke  also  Peabody  v.  Oregon  B.  AfiNav.  Go. 
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aeent  that  he  would  par  oo  his  return,  to 
which  the  agent  assented.  By  a  rule  of  the 
company,  tickets  most  be  used  on  the  day 
they  are  purchased,  and,  if  not  so  used,  they 
mav  be  returned,  and  the  purchase  money 
will  be  refunded.  The  ticket  given  plain- 
tiff was  dated  September  34,  1^8,  instead  of 
the  37th,  the  day  on  which  it  was  handed  to 
plaintiff.  The  delivery  of  the  ticket  to  plain- 
tiff was  a  mistake,  it  having  before  been 
sold,  and  not  used,  and  then  redeemed,  as 
above  stated.  The  redemption  was  by  the 
night  agent  at  Prescott,  who  put  it  in  the 
drawer  in  the  ticket  oi&ce,  and  the  day 
agent,  without  noticing  the  date,  gave  it 
to  plaintiff.  When  a  short  distance  from 
Prescott,  the  conductor  asked  for  plaintiff's 
ticket,  and  the  ticket  in  question  was  handed 
him,  which,  because  of  its  date,  he  refused, 
and  demanded  the  fare.  The  regular  fare 
to  Corning  is  twenty- two  cents,  and  by  the 
rules  of  the  company,  authorized  by  the  laws 
of  the  state,  ten  cents  above  the  regular  fare 
is  collected  by  conductors  when  uie  ticket 
office  has  been  open  for  a  reasonable  time 
before  the  departure  of  trains,  and  tickets 
are  not  secured.  After  the  refusal  of  the 
conductor  to  receive  the  ticket,  plaintiff  of- 
fered to  pay  the  regular  fare,  but  refused  to 
pay  the  adaitional  ten  cents.  The  train  was 
stopped,  and  plaintiff  ejected,  and  this  ac- 
tion is  for  damages.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed. 

Mr,  Smith  McPherson  for  appellant. 

Meetrs.  Davia  ft  Wella»  for  appellee: 

A  passage  ticket  in  the  ordinary  form  is 
merely  a  voucher  taken  or  receipt  adopted  for 
convenience  to  show  that  the  passenger  has 
paid  bis  fare  from  one  place  to  another,  and 
does  not  constitute  the  contract  of  carriage; 
although  it  may  and  often  does  have  upon  it 
some  condition  or  limitation  which  enters  into 
and  forms  a  park  of  the  contract,  accordingly 
it  is  admissible  to  prove  by  parol  evidence  the 
terms  of  the  contract  in  fact  entered  into  be- 
tween the  carrier  and  the  passenger. 

Bum/tarn  ▼.  Grand  Trunk  £  €h.  eS  Me. 
398, 18  Am.  Rep.  330;  Johneon  v.  Concord  B. 
Corp.  46  N.  H.  318,  88  Am.  Dec.  199;  Loffan 
V.  Hannibal  d  8t,  J,  R  Oo.  77  Mo.  668;  Lewis 
V.  New  York  keeping  Car.  Oo.  148  Ma8s.l367, 
68  Am.  Rep.  186;  Frank  ▼.  Ivgalls,  4  Ohio 
St.  660:  Baltimore  d  0.  R.  Oo.  v.  Campbell,  36 
Ohio  St.  647,  88  Am.  Rep.  617;  Hvfford  ▼. 
Grand  Rapids  dLRCc^i  Mich.  681;  Geor- 
gia R  d  Bkg.  Co.  ▼.  Dougherty,  86  Ga.  744; 
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Georgia  Bailroad  t.  Old»,  71  Ga.  678;  PeuTi- 
gylvanta  Co.  y.  Brap,  126  Ind.  229;  PAtTo- 
dOphia,  W.dB.R  Co.  v.  Rice,  64  Md.  68; 
Miirdock  Y.  BotUm  dhA.RCo.  187  Mass.  298,  50 
Am.  Bep.  807;  Bradshaw  v.  South  Boston  R. 
Co.  185  Mass.  407,  46  Am.  Bep.  481;  Gulf,  C. 
d  8,  F.  B,  Go,v.  Bather,  8  Tex.  av.  App.  77. 

A  passenger  is  under  no  obligation  in  order 
to  avoid  wrongful  expulsion  from  a  train  to 
pay  an  extra  fare  demanded,  and  then  sue  to 
recover  it  back. 

Texas  d  P,  B  Co,  v.  Dennis,  4  Tex.  Civ. 
App.  90;  Jeffersonville  B.  Co,  v.  Rogers,  28  Ind. 
1,  92  Am.  Dec.  276;  Chicago,  8i.  L.  d  P,  R. 
Co.  V.  Oraham,  8  Ind.  App.  28;  Chicago  d  E, 
L  B  Co.  V.  Conley,  6  Ind.  App.  9;  Lake 
Erie  d  W.  R.  Co.  v.  Fix,  88  Ind.  887,  45  Am. 
Rep.  464;  Chicago,  8t.  L.  d  P.  R  Co.  v.  Bold- 
ridge,  118  Ind.  281;  Ohio  d  M.*R  Co.  v.  Cope, 
86  111.  App.  97;  Georgia  Railroad  v.  Olds,  su- 
pra; New  York,  L.  E.  d  W.  R.  Go.  v.  Winter, 
148  U.  8.  71, 86  L.  ed.  79;  Palmer  v.  Charlotte, 
C.  d  A.  R.  Co.  8  S.  C.  580;  Burnham T.Grand 
Trunk  B.  Co.  68  Me.  299,  18  Am.  Rep.  220; 
Murdoch  v.  Boston  d  A.  B.  Co,  187  Mass.  293, 
60  Am.  Rep.  807;  Arnold  v.  Pennsylvania  B. 
Co.  115  Pa.  135;  English  v.  Delaware  d  H. 
Canal  Co.  66  N.  T.  454,  28  Am.  Rep.  69; 
Brown  v.  Memphis  d  C.  B.  Co.  7  Fed.  Rep. 
51;  Louisville,  N.  A.  d  0.  R  Co.  v.  Conrad,  4 
Ind.  App.  88. 

Ormjkgerf  J.,  delivered  the  opinion  of 
the  court : 

1.  The  court  gave  the  jury  the  following 
Instruction :  "The  ticket  introduced  in  evi- 
dence, and  which  is  admitted  as  the  one 
purchased  by  plaintiff  of  defendant's  agent, 
is  dated  September  24,  1893,  and  contains 
the  following  clause:  'Continuous  passage 
within  one  day  of  date  of  sale.  You  are  in- 
structed that  said  clause  is  a  limitation  of 
the  time  on  which  said  ticket  will  be  hon- 
ored, and,  as  such,  is  a  reasonable  limitation 
and  rule.  Tou  are  further  instructed  that, 
presumptively,  the  date  of  the  ticket  was 
the  day  of  its  sale.  But  if,  as  a  matter  of 
fact,  the  day  of  the  sale  differs  from  the  date 
of  the  ticket,  yet  the  Raid  ticket  by  its  ex- 
press terms  was  good  from  the  date  of  sale, 
and  if  you  find  from  the  evidence  that  said 
ticket  was  purchased  by  plaintiff  on  the  26th 
or  27th  day  of  September,  1893,  and  was  pre- ' 
aented  within  one  day  from  the  actual  date 
of  such  Bale,  it  was  good  for  such  passage 
between  the  points  named,  to  wit,  Frescott 
and  Corning."  The  instruction  is  said  to 
involve  error  because  it  treats  the  transaction 
between  the  agent  and  plaintiff  as  a  sale  of 
the  ticket,  when  it  appears  that  the  ticket 
was  not  paid  for  on  delivery,  but  it  was  paid 
for  afterwards  on  the  same  day.  On  that 
branch  of  the  case  the  court  gave  the  follow- 
ing instruction:  "^In  the  case  at  bar  it  is 
admitted  that  plaintiff  procured  a  ticket  from 
the  defendant's  jigent  at  Prescott  before  en- 
tering defendant's  cars.  It  is  al8<>  lulniitted 
that  payivcnt  was  not  made  until  tlicreafter. 
On  this  branch  of  the  case  you  are  insiructed 
that  a  neglect  of  plaintilT  to  pay  for  the  s  inie 
at  that  time,  under  the  circunistances  s\io\vn 
on  the  trial  of  this  cape,  wotiUl  not  alone,  or  j 
for  that  reason,  Tnva'idate  the  ticket;  and 
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an  acceptance  on  the  part  of  the  agent  of 
plaintiff's  promise  to  pay  therefor  on  his  re- 
turn, and  a  payment  thereafter,  constitute  a 
valid  consideration  and  payment  therefor.** 
It  seems  to  us  that  that  is  the  correct  rule. 
Had  there  been  a  refusal  to  accept  the  ticket 
because  not  paid  for,  the  question  might  be 
different.  It  is  not  what  could  be  called  a 
credit  sale,  nor  was  It  intended  as  such,  but 
only  a  delay  in  pavment  because  there  wna 
not  time  to  pay  and  get  the  train,  and  pay- 
ment was  expected  the  same  day,  and  so 
made. 

2.  There  is  a  further  complaint  of  instruc- 
tion  No.    6  because,    notwithstanding   the 
clause,  **  continuous  passage  within  one  day 
of  date  of  sale,''  it  holds  the  ticket  good  if 
presented  "within  one  day  from  the  actual 
date  of  such  sale."    This  contention  means 
that  the  validity  of  the  ticket  for  the  passage 
depended  upon  its  date  rather  than  the  fact 
as  to  the  sale.     We  cannot  concur  in  that 
view.     It  is  not  to  be  believed  that  the  com- 
pany ever  intended  to  sell  a  ticket  that  should 
not  be  honored  for  a  passage  on  the  day  of 
the  actual  sale.     It  is  true  that  the  intent 
is,  in  such  cases,  to  have  the  two  dates  con- 
cur, but  no  company  or  person  would  ever 
design  that  its  mistake  in  such  a  way  should 
be  to  the  prejudice  of  a  purchaser  of  a  ticket. 
It  is  not  to  be  doubted  that  both  the  company 
and  the  plaintiff  intended  that  the  ticket  in 
question  should  be  good  for  a  pasaaffc  on  the 
train  on  which  it  was  offered.     The  facts 
admit  of  no  other  conclusion.     It  is  equally 
true  that  the  plaintiff  was,  as  between  him- 
self and  the  company,  entitled  to  passage  on 
that  train,  and  that  his  ejectment  from  it 
was  wrongful.     The  more  difficult  question 
is  as  to  his  remedy  for  the  wrong  done  him  ; 
that  is,  when  the  conductor  refused  to  accept 
the  ticket  because  of  its  date,  had  the  plain- 
tiff the  legal  right  to  insist  on  a  passage  on 
that  train,  and  resist  removal  therefroir.,  or 
should  he  have  paid  his  fare,  as  demanded, 
and  sought  redress  from  the  company  on  that 
basis,  or,  not  wishing  to  do  that,  should  he, 
on  request  of  the  conductor,  to  avoid  dam- 
age, have  left  the  train  without  resistance, 
and  based  his  damage  on  the  mistake  in  sell- 
ing him  the  ticket?     Authorities  on   this 
Question  are   far  from   being  harmonious. 
Other  courts  have,  and  this  court  should,  in 
determining  these  questions,  keep  in  mind 
the  difficulties  to  be  met  with  and  overcome 
in  a  successful  management  of  the  railway 
passenger  traffic  of  the  countrv,  both  as  to 
the  public  and  the  carriers.     To  such  an  end 
it  is  clearly  important  that  there  shall   be 
rules  for  the  guidance  of  employes  in  the 
different  parts  of  the  service,  and  that  such 
rules  should  be  conclusive  as  to  their  course 
of  conduct,  even  though  at  times  the  rule 
may  operate  to  the  prejudice  of  an  individ- 
ual passenger.     We  may  instance  a  case  or 
two  as  illustrative  of  it,  as  when  a  perjson 
who  has  purchased  a  ticket   loses  it.     All 
will  at  once  s^ec  that,  although  he  has  paid 
for  the  passajje.  he  is  not  entitled  to  it  on 
the  lost  ticket,  hocaiis«.»  the  only  evidence  to 
show  the  conductor  that  he  has  purchased  a 
ticket  is  his  \\'^^r<^,  and   the  confusion  and 
consequences  to  result  from  such  a  system  of 
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management  are  too  manifest  to  deserve  com- 
ment. Take,  also,  a  case  in  which  a  ticket 
is  paid  for,  but  no  ticket  handed  to  the  pas- 
senger, through  the  neglect  of  the  agent,  and 
the  pasGODger  boards  ue  train  with  no  evi- 
dence of  a  right  to  a  passage.  The  equitable 
status  of  the  passenger  in  this  case  is  some- 
what stronger  than  in  the  other,  but  the  im- 
portance of  a  rule  of  conduct  for  the  con- 
ductor is  equally  strong.  In  such  a  case 
there  is  no  harshness  in  the  rule  requiring 
him  to  seek  his  damage,  if  any,  on  the  basis 
of  a  failure  to  deliver  the  ticket,  and  which 
excludes  him  from  any  rights  on  the  train 
because  of  his  payment  for  the  ticket.  It  is 
safe  to  state,  as  a  rule  of  passenger  traffic, 
that  no  x>er8on  has  a  right  to  passage  on  a 
train  without  paying  fare,  unless  a  ticket  or 
other  evidence  of  a  right  to  transportation 
is  presented  to  the  conductor.  This  holding, 
at  the  outset,  puts  us  to  that  extent  in  line 
with  the  authorities  on  the  subiect,  a  num- 
ber of  which  are  cited  by  appellant  in  sup- 
port of  its  contention  in  this  case.  A  case 
relied  on  by  appellant  is  Frederick  v.  Mar- 
qvetU,  B,  i:0.  k  Co.,  97  Mich.  843,  26  Am. 
Hep.  531.  We  have  examined  the  case  with 
care.  In  that  case  it  was  claimed  by  plain- 
tiff that  he  called  and  paid  for  a  ticket  from 
Ishpeming  to  Marquette,  and.  by  mistake, 
the  conductor  gave  him  one  to  Morgan,  an  in- 
termediate station.  He  rode  to  Morgan  on  the 
ticket,  and,  refusing  to  pay  his  fare  to  Mar- 
quette, he  was  ejtcteid  from  the  train,  because 
of  which  he  brought  the  action.  In  that  case 
it  will  be  seen  that  the  passenger  had  no 
ticket  from  Morgan  to  Marauette,  a  fact 
known  to  him  before  reaching  Morgan.  The 
case  in  this  respect  is  quite  in  line  with 
the  rule  we  announce,  and,  in  this  respect, 
unlike  the  case  at  bar.  The  opinion  In  that 
case  deals  somewhat  elaboratel  v  with  the  im- 
portance of  rules  to  guide  conductors,  and  of 
the  concl  usi  veness  ofthe  ticket  as  to  his  duty. 
In  the  opinion  in  that  case  it  is  said  :  "  As 
between  the  conductor  and  passenger,  the 
ticket  must  be  the  conclusive  evidence  of 
the  extent  of  the  passenger's  right  to  travel. 
No  other  rule  can  protect  the  conductor  in 
the  performance  of  his  duties,  or  enable  him 
to  determine  what  he  may  or  may  not  law- 
fully do  in  managing  the  train  or  collecting 
fares,"  With  the  proposition  we  do  not  dif- 
fer, for,  as  between  the  conductor  and  passen- 
ger, no  other  rule  can  well  obtain,  but  that 
is  not  to  say  that  a  passenger  may  not  have 
rights  on  a  train  that  a  conductor,  observing 
his  instructions,  may  not  violate  so  that  t^e 
company  will  be  liable.  The  reasoning  in 
that  case  would  carry  the  effect  of  the  rule 
further  than  we  indicate  our  approval.  It 
treats  of  the  duties  of  passengers,  even  when 
entitled  to  a  passage  on  a  ticket,  and  the  right 
is  denied  by  a  conductor,  and  when  a  wrong 
ticket  is  issued  by  mistake  of  the  agent,  so 
that  he  has  not  the  ticket  he  should  have,  and 
it  favors  a  yielding  on  the  part  of  the  passen- 
ger to  the  claims  of  the  conductor  in  either 
case,  and  his  seeking  a  remedy  otherwise  than 
for  an  ejectment  from  the  train.  The  force 
of  that  case  as  an  authority  in  the  respects 
Btated  is  much  lessened,  if  not  entirely  lost, 
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from  the  fact  that,  of  the  four  ludges,  two 
of  them  place  their  concurrence  in  an  affirm- 
ance on  a  different  ground,  and  it  does  not 
appear  that  the  reasoninir  referred  to  is  ap- 
proved by  them.  In  a  later  Michigan  case, 
that  of  Hufford  v.  Orand  Rapids  d  L  R  Co., 
53  Mich.  118,  the  language  of  the  Frederick 
Case,  that  we  approve,  is  in  substance  stated 
and  approved,  in  the  latter  case  the  ticket 
purchased  was  *a  part  of  an  excursion  ticket 
that  had,  in  part  at  least,  been  canceled,  and 
this  was  apparent  on  the  face  of  the  ticket. 
The  agent,  when  shown  the  ticket  by  the  pur- 
chaser, said  it  was  good,  but  it  really  was 
not.  In  that  case,  to  prevent  ejectment  from 
the  train,  the  passenger  paid  the  fare,  and  the 
action  was  for  damages  because  the  conductor 
laid  his  hand  on  him  to  put  him  off,  and  took 
hold  of  the  bell  rope  to  stop  the  train  for  that 
purpose.  It  is  not  necessary  for  us  to  say 
whether  or  not  we  concur  in  the  holding  in 
that  case,  for  we  understand  that  court  to  rest 
its  holding  on  the  apparent  invalidity  of  the 
ticket  on  its  face,  it  having  been  canceled. 
It  is  said  in  that  opinion :  **  But  we  are  all 
of  the  opinion  that,  if  the  plaintiff's  ticket 
was  apparently  good,  he  haid  a  right  to  re- 
fuse to  leave  the  car. "  That  is  what  we  re- 
gard as  the  situation  in  this  case.  Plaintiff's 
ticket  was  apparently  eood  on  its  face.  It 
should  have  entitled  htm  to  one  first-class 
passage  from  Frescott  to  Corning.  The  fact 
rendering  it  not  good  was  a  rule  of  the  com- 
pany as  to  the  time  in  which  it  oould  be 
used.     These  rules  are  changeable  at  the 

Eleasure  of  the  company,  and  when  a  ticket 
\  purchased  from  one  station  to  another,  and 
on  its  face  it  indicates  a  right  to  tliat  pas- 
sage, no  rule  or  regulation  of  the  company 
should  be  permitted  to  defeat  that  right.  A 
passenger  has  a  right  to  assume  that  an  agent 
placed  at  a  station  will  observe  the  rules 
with  reference  to  such  matters  as  dates  in  or 
on  a  ticket.  What  may  be  the  rule  to-day 
may  not  be  to-morrow.  Conceding  plaintiff 
to  have  known  of  the  rule  previously*  he  was 
not  called  upon  to  question  the  act  of  the 
agent  as  to  the  rule  on  the  day  he  bought 
the  ticket.  It  is  neither  reasonable  nor  prac- 
ticable for  passengers  to  take  notice  of  such 
matters,  or  attenmt  to  correct  agents  in  re- 
KBxd  to  them.  With  a  ticket  that  expressed 
his  right  to  a  passage  to  Corning,  he  waa 
not  required  to  look  behind  it  for  the  author- 
ity of  the  agent  to  issue  it.  We  do  not  un- 
derstand that  the  supreme  court  of  Michigan 
would  apply  the  rule  as  to  yielding  to  the 
directions  of  a  conductor  to  a  case  lilce  this, 
where  the  ticket  is  apparently  good,  but, 
even  if  otherwise,  we  cannot  so  hold.  It 
would  be  doing  too  much  in  favor  of  a  party 
in  the  wrong  merely  to  subserve  a  public 
convenience,  for  which  much  is  claimed.  A 
thought  in  argument  is,  and  some  language 
of  t^e  opinions  referred  to  seems  to  favor  it, 
that  it  IS  the  duty  of  the  passenger  to  not 
enhance  damages  by  resistance,  because  it  ia 
of  no  use,  but  that  he  should  submit  quietly 
to  ejectment,  and  then  seek  his  damages.  To 
say  the  least,  we  think  he  may  make  any  re- 
sistance, not  amounting  to  a  criminal  dis- 
I  turbance  of  the  peace,  as  was  done  in  this  case 
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and  that  he  is  not  called  upon  to  submit  to 
a  wrongful  ejection  for  the  purpose  of  econ- 
omizing the  damages  to  be  recovered. 

Tawnsend  ▼.  New  York  Cent,  d  R  R  B. 
Oo,,  66  N.  Y.  205,  16  Am.  Rep.  419,  is  an- 
other case  cited  and  relied  upon  by  appel- 
lant. In  that  case  the  passenger  had  surren- 
dered his  ticket  to  a  conductor  on  another 
train.  He  dianged  trains,  as  was  necessary, 
to  reach  his  destination,  but*he  had  no  evi- 
dence whatever  of  a  right  to  a  passage  on  that 
train.  He  claimed  to  the  conductor  that  he 
had  purchased  a  through  ticket,  and  that  the 
other  conductor  had  taken  it,  and  not  given 
it  back.  For  a  refusal  to  pay,  he  was  ejected, 
and  a  recovery  had  in  the  lower  court.  The 
case  was  reversed  on  two  grounds,  the  latter 
ground  being  the  part  of  the  opinion  relied 
on  by  appellant  The  rule  of  the  case  is  that 
the  remedy  was  an  action  for  the  wrongful 
act  of  the  first  conductor  in  taking  his  ticket ; 
that  the  act  of  the  first  conductor  did  not  lus- 
tify  the  violation  of  the  lawful  regulations 
of  anoUier  train ;  that  he  should  have  left  the 
train  without  resistance,  and  if  he  invited 
force,  by  resistance,  the  company  was  not 
liable  for  it.  The  rule  is  not  against  our 
conclusions.  The  conductor  was  right  in  re- 
fusing the  passage  without  a  ticket.  In  such 
a  case  the  passenger  must  pa^  or  leave  the 
train.  If  he  does  not  he  is  in  the  wrong. 
But  even  in  that  case  two  of  the  judges  based 
their  concurrence  on  the  first  ground,  and  one 
on  the  last. 

The  case  of  Hufford  v.  Qraiid  Rapids  d  L 
E.  Co.,  cited  above,  was  appealed  a  second 
time  and  is  reported  in  64  Mich.  681,  it  will 
be  remembered  that  it  is  the  case  where  the 
canceled  ticket  was  sold  and  refused  by  the 
conductor.  As  bearing  upon  the  effect  of 
such  a  ticket  when  presented  this  language 
is  used :  "The  ticket  Riven  by  the  agent  to 
the  plaintiff  was  the  evidence  agreed  upon  by 
the  parties,  by  which  the  defendant  should 
thereafter  recognize  the  rights  of  the  plain- 
tiff in  his  contract ;  and  neither  the  company, 
nor  anv  of  its  aeents,  could  thereafter  be  per- 
mittee! to  say  that  the  ticket  was  not  such 
evidence,  and  conclusive  upon  the  subject. 
Passengers  are  not  interested  in  the  internal 
affairs  of  the  companies  whose  coaches  they 
ride  in,  nor  are  tney  required  to  know  the 
rules  and  regulations  made  by  the  directors 
ML.R.A. 


of  a  company  for  the  control  of  the  actions 
of  its  agents  and  the  management  of  its  af- 
fairs.^ The  case  holds  that  even  the  canceled 
ticket,  because  issued  for  a  passage,  was  good 
and  conclusive.  In  Qeargta  dki.  B»  Co,  v. 
Dougherty,  86  Qa.  744,  which  was  an  action 
by  a  colored  woman  for  being  ejected  from  a 
train,  where  there  was  a  mistake,  her  ticket 
being  to  Asheville,  N.  C,  instead  of  Atlanta, 
Ga.,  as  she  supposed,  in  the  opinion  it  is 
said :  **  We  think  she  had  a  right  to  rely  on 
the  ticket  she  had  purchased  from  the  agent 
of  the  railroad  company  as  being  a  proper 
one,  without  an  examination  of  the  same; 
and,  nothing  else  appearing,  there  being  no 
intervening  circumstances  which  required 
her  to  look  at  the  ticket,  if  she  could  have 
read  the  same,  such  conduct  upon  the  part 
of  the  railroad  company  and  its  agents  au- 
thorized her  to  recover  damages.  See  Georgia 
Railroad  v.  0W»,  77  Ga.  673 ;  New  York,  L. 
E.  d  W.  R.  Co,  V.  Winter,  148  0.  8.  60,  86 
L.  ed.  71 ;  Lake  Erie  d  W,  R,  Co.  v.  Fix, 
88  Ind.  881,  45  Am.  Rep.  464;  Chicaao,  8L 
L,  d  R  R  Co.  V.  HMridge,  118  Ind.  281; 
Philadelphia,  W,  d  B.  R  Co.  v.  Rice,  64  Md. 
63 ;  Murdock  v.  Boston  d  A.  R  Co.  187  Mass. 
298,  60  Am.  Rep.  807;  Bumham  ▼.  Grand 
Trunk  R.  Co.  63  Me.  298,  18  Am.  Rep.  220. 

Some  importance  is  attached  to  the  fact 
that  the  plaintiff  acquiesced  in  the  demand 
of  the  conductor  by  offering  to  pay  the  reg- 
ular fare,  and  only  objected  to  the  extra  ten 
cents,  but  we  do  not  see  how  that  makes  a 
difference  as  to  his  right  of  recoverv.  It  is 
not  to  be  questioned  but  that  he  claimed  his 
right  to  a  passage  on  the  ticket,  and  made 
the  offer  to  avoid  ejectment  from  the  train. 
As  he  had  a  ticket,  he  felt  that  he  should  not 
be  called  upon  to  pay  a  penalty  for  a  neg- 
lect of  which  he  was  not  guilty.  We  cannot 
see  how  an  offer  to  pay  that  was  not  accepted 
could  excuse  his  ejectment  from  a  train  on 
which  he  was  entitled  to  be. 

The  court  authorized  the  jury  to  find  ex- 
emplary damages,  if  it  found  that  the  act 
of  defendant  was  malicious.  Complaint  is 
made  of  the  instruction  under  the  evidence, 
but  it  was  warranted.  There  was  evidence 
of  the  previous  bad  feeling  and  threats  which, 
with  what  was  done  at  the  time  of  the  eject- 
ment, made  the  question  one  for  the  Jury. 

ThejudgTnmU  ii  affirmed^ 
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1.  Smrtalnlwg  a  demvover  to  one  jMura- 
grtLph  of  aa  answer  to  not  cause  for  re  venal 
if  the  appellant  oould  avail  himself  of  the  same 
defense  under  the  paragraphs  remaining. 

8.  An  afloeasment  to  cover  lossee  and 
eqaaliflo  members  Is  properly  made 
liy  tbe  board  of  directors  of  a  building 
and  loan  association,  instead  of  by  the  assoola- 
tion  as  a  whole,  under  a  statutory  provision  tbat 
the  buainessof  the  association  shall  be  managed 
bf  a  board  of  direotors. 

8.  An  assessment  on  stock  in  a  baUding 
and  IcMUi  association  for  the  purpose  of 
ooverlng  losses  and  equalizing  the  members  so 
that  they  may  all  go  out  at  the  final  dose  on  an 
equal  footing,  is  within  the  liabilities  of  a  mem- 
ber upon  a  note  and  mortgage  which  include  a 
proTlsion  for  the  payment  not  only  of  install- 
ments of  does,  but  of  any  fees  or  assessments. 

4*  Aftmial  aooeptawce  in  writing  of 
the  protrisions  of  the  Act  of  1886,  which 
flTproanly  grants  to  building  and  loan  associations 
power  to  make  assessments  on  stock  calls  to 
oover  losses  is  not  necessary  in  order  that  such  an 
BBsnrlstton  may  exercise  the  enlarged  powers 
granted  by  that  statute,  including  the  power  to 
make  nil  aaseament  to  cover  losses,  and  thereby 


equallae  members  so  that  all  at  tbe  olofe  may  go 
out  on  an  equal  footing. 

(April ».  1881) 

APPEAL  by  defendants  from  a  Judgment  of 
tbe  Circuit  Court  for  Huntington  County 
in  favor  of  plaintiff,  in  an  action  brought  to  en- 
force payment  of  a  note  given  by  defendants  to 
plaintiff  and  to  foreclose  a  mortgage  securing 
the  same.    Affirmed, 

The  facta  are  stated  in  tbe  opinion. 

Mestn.  J.  M.  Hatfield,  M.  L.  Spencer» 
and  W,  A.  Branyan,  for  appellants: 

Section  8419,  Rev.  But.  1881,  says:  "All 
such  associations  sball  have  power  to  assess^ 
25  cents  per  month  for  expenses.  In  this  law 
no  other  power  is  given  to  make  assessments, 
and  here  it  must  be  made  by  the  association, 
not  by  the  board  of  directors,  president,  secre- 
tarv  or  any  set  of  officers. 

Section  861  of  Elliott's  Supplement  says: 
"All  sucb  corporations  shall  have  power"  to 
make  assessments  of  25  cents  per  month  to  pay 
expenses,  and  adds  the  further  authority  "to 
make  assessments  upon  the  capital  stock  to  pay 
losses." 

Section  146  of  Morawetz  on  Private  Corpo- 
rations savs:  "A  provision  in  a  charter  declar- 
ing that  the  corporation  shall  be  authorized  to 
levy  assessments  by  vote,  places  the  power  in 
the  hands  of  the  majority  in  stockholders' 
meeting;  under  such  a  provision,  the  directors 


Noxa— JXoMlttif  €f  adoaneed  member  cf  buOdlno 
and  loan  aeneiatian  to  aeBeeement  for  (oases. 

As  to  the  method  devised  by  some  of  the  courts 
for  settlbig  this  question,  that  of  oompelllng  the 
advanced  members  to  repay  their  loans  and  then 
diylding  the  surplus  assets  equally  among  all  tbe 
members,  see  note  to  Southern  Bldg.  A  Lean  Asso. 
▼.  Annlston  Loan  ft  T.  Co.  ante,  120. 

Ihe  tendency  of  the  American  cases  is  to  treat 
tbe  members  of  the  aasooiatlon,  advanced  and 
unadvanoed,  aa  in  the  relation  of  partners,  and  to 
compel  them  to  share  equally  in  loeses.  The  Eng- 
lish cases,  however,  do  not  require  this  unless  the 
rules  of  the  association  provide  for  iter  It  is 
Deoessary  to  protect  strangers.  Under  the  English 
conception  of  such  essoolatlons,  the  advanced 
members  bear  no  relation  to  them  except  as  stated 
In  their  contracts.  They  can  be  required  to  make 
all  the  payments  provided  for,  but  no  more,  so  far 
as  their  mortgage  is  concerned. 


DteitUme  proeeedino  on  the  partnership  theory. 
The  true  indebtedness  of  a  member  of  a  building 
and  loan  association  is  not  necessarily  the  dilTer- 
ence  between  what  he  has  received  and  what  be 
has  paid  back.  The  very  nature  of  such  an  institu- 
tion involves  a  profit  and  loss  account.  And 
advanced  or  borrowing  members  as  well  as  the  rest 
bold  a  relation  to  that  account  which  must  be  ad- 
Joeted  before  they  can  repudiate  their  contracts 
and  take  leave  of  the  association.  As  they  take 
tbdr  chances  for  the  profits  in  case  of  tbe  early 
closing  up  of  the  concern,  the  rule  of  equity  re- 
qolres  that  they  should  incur  tbe  hazards  fairly 
Incident  to  the  business,  and  bear  their  due  propor- 
tion of  the  same.  Patterson  v.  Albany  Bldg.  & 
iMn  Assa  83  Ga.  878. 

In  Bowland  v.  Old  Dominion  Bldg.  k  Loan  Asso. 
Ufi  N.  a8K,  It  is  said  expenses  and  losses  may  not 
ttL-RA. 


only  destroy  an  hope  of  profits  but  may  bring  tha 
deluded  borrower  to  tbe  necessity  of  payhig  back 
for  the  benefit  of  the  creditors  of  the  association 
the  loan  he  borrowed  after  he  had  settled  tbe  debt, 
as  he  thought,  by  the  payment  of  his  month  lydues 
throuffh  all  the  tedious  years  of  hlsibondage  to 
the  association,  for  however  valid  between  tha 
borrowing  member  or  stockholder  and  the  as- 
sociation may  be  their  agreement  that  his  debt 
shall  be  considered  extinguished  when  be  has  paid 
in  $100  per  share,  creditors  of  the  association  mlvht 
rise  up  and  object  to  the  consummation  of  tbia 
arrangement  upon  the  very  plaualble  theory  that 
the  assets  of  the  corporation  should  not  be  applied 
to  the  use  of  tbe  stockholders  until  the  creditors 
are  paid  in  fuU. 

While  a  person  remains  a  member  ol  the  associa- 
tion be  Is  under  obligation  to  contribute  his  share 
of  Its  expenses.  Though  as  a  mortgagor  he  wUl 
not  be  compelled  to  pay  more  than  the  sum 
actually  borrowed  by  him  with  leical  interest 
thereon:  it  was  only  as  a  member  that  he  oould 
claim  a  share  of  the  profits  of  the  association  or 
any  benefit  in  the  payments  made  by  others.  If  he 
should  now  set  oflF  against  his  mortgage  a  share  of 
the  profits  made  equal  to  the  liability  which  he  has 
incurred  for  expenses,  he  will,  in  effect,  recover 
more  than  he  has  paid  in,  and  will  throw  upon  his 
associates  the  whole  of  the  burden  which.  In  truth. 
Is  his  as  well  as  theirs.  That  cannot  be.  The  asso- 
ciation has  a  right  to  treat  his  payments  while  his 
membership  continues  as  a  contribution,  so  far  as 
they  are  needed  to  the  discharge  of  the  expenses 
Incurred  in  the  management  of  tbe  enterprise  in 
which  he  had  a  joint  Interest  with  others.  Nor  has 
he  now  any  title  to  the  premiums  paid  by  the  other 
borrowers.  McGrath  v.  Hamilton  8av.  ft  Loan 
Asso.  U  Pa.  888. 

The  inabUity  of  the  association  to  proceed  to  its 
12 


See  also  29  L.  R.  A.  184. 


178 


Indiana  Supreme  Court. 


Afb.» 


and  other  agents  of  the  company  haye  no  orig- 
inal authority  to  make  assessments,  and  It 
seems  that  the  power  cannot  be  delegated  to 
them  by  TOte  of  the  majority." 

Spelling,  Priv.  Corp.  §  566. 

Section  854  of  Elliott's  Supplement,  proyided 
that  associations  organized  prior  to  tnat  date 
could  have  the  advantage  or  its  provisions  and 
be  subject  to  Its  requirements  by  filing  a  writ- 
ten acceptance,  acknowledged  by  the  president 
and  attested  by  the  secretary. 

These  powers  could  certainly  not  be  exercised 
by  associations  organized  prior  to  that  date  un- 
til the  new  law  had  been  accepted  as  therein 
prescribed. 

When  appellee  showed  by  its  complaint  that 
it  was  incorporated  prior  to  the  passage  of  the 
act,  it  was  incumbent  on  appellee  to  prove,  by 
proper  averments,  that  it  had  done  all  that  was 
necessary  to  authorize  it  to  make  an  assess- 
ment to  pay  losses. 

Cooper  V.  Aretie  Ditehen,  56  Ind.  283. 

It  is  claimed  in  the  complaint  that  by  the 
terms  of  said  note  it  became  due  on  the  12th 
day  of  November,  1891,  and  said  note  is  there- 
fore due  and  unpaid. 

Supposinir,  at  the  time  of  the  loan,  the  offi- 
cers had  said:  "We  will  loan  you  $1,060  upon 
which  you  are  to  pay  six  per  cent  interest  until 
November  12,  1891,  pay  $180  per  year  for  eight 
years  as  dues«  and  pay  all  assessments  that  our 
board  of  directors  may  make  and  at  the  end  of 
the  lime,  November  12,  1891,  you  will  owe  us 
$2,000."  No  sane  man  would  ever  be  caught 
borrowing  money  on  such  terms  if  they  were 
made  known  to  him. 


The  member  had  to  pay  to  the  association 
for  the  loan  obtained  as  follows:  Dues  for 
eight  years  $1,040.  Assessments  for  expense* 
for  eight  years  $8.00.  Prom  February  5, 1885, 
to  November,  1891,  he  paid  six  per  cent  inter- 
est on  $1,060,  although,  he  at  no  time,  had 
more  than  $800  of  the  money  of  the  association. 
Is  it  not  about  time  that  the  note  and  stock 
were  set  off  against  each  other? 

The  borrower  who  pays  weekly  dues  and 
installments  for  a  period  of  six' years,  dis- 
charges his  obligation  to  the  association. 

Lime  Oity  Blag.  Sav.db  LoatkAsto.Y,  Wagner^ 
122  Ind.  78. 

But  if  the  board  of  directors  had  a  right  U> 
make  a  binding  assessment  against  appellants, 
was  it  done?  The  meeting  was  a  sp^ial  one 
called  by  the  secretary,  as  the  by-laws  author- 
ized, at  which  seven  members  attended. 

The  board  was  composed  of  nine  directors. 
There.is  nothing  said  of  notice  being  given 
the  other  two  du^ctors  and  it  cannot  be  pre- 
sumed that  such  notice  was  given. 

In  Doernheeher  v.  Columhia  City  Lumber  Co, 
21  Or.  578,  it  was  held  that  where  a  board  was 
composed  of  five  directors,  three  could  not  meet 
in  special  meetinj^  and  transact  the  business  of 
the  company  without  giving  notice  to  the  other 
two. 

BanKof  LiUle  Rock  v.  McCarthy,  55  Ark. 
478;  Paoia  A  F,  R.  R.  Co  v.  Anderson  County 
Comn.  16  Kan.  809;  Boyle  v.  Mizner,  42  Mich. 
882;  Spelling,  Priv.  Corp.  g  424;  Orisu>elf$ 
App.  100  Pa.  488;  People  v.  Lowe,  117  N.  Y. 

Long  after  this  concern  began  business,  the 


ezpeoted  termination  hj  reason  of  tne  impairment 
of  its  coUeotible  loans  is  attributable  alike  to  each 
stockholder.  The  ofElcersof  the  association  are 
tlieir  agents  and  the  results  of  tbelr  Inyestments 
are  alike  the  fortune  or  misfortune  of  each  stock- 
bolder  whether  it  be  borrower  or  non-borrower. 
When  a  condition  thus  brought  about  Justifies  eq- 
uity in  prematurely  terminatinpr  the  career  of  the 
association,  the  adjustment  should  be  asnearly  ui>- 
on  the  line  of  what  would  take  place  if  the  associa- 
tion lived,  out  its  life  as  possible.  Towle  v.  Am- 
erican Bldff.  Loan  ft  Investment  Soc.  tfl  Fed.  Bep. 
416. 

Where  the  association  could  not  close,  as  was  con> 
templated,  the  court  said  the  borrowing  members 
DOW  want  their  loans  canceled  and  their  liens  satis- 
fled,  althougb  their  stock  has  not  matured.  This 
would  let  them  out  without  having  paid  up  in  full 
and  throw  the  whole  loss  on  the  non-t)orrowers.  It 
needs  no  argumeat  to  show  that  this  cannot  be 
done.    Booz*B  App.  16  W.  N.  a  867. 

Wbere  the  association  was  closed  up  before  the 
shares  had  reached  the  amount  contemplated  by  the 
scheme,  the  court  held  that,  in  distribution,  each 
member,  for  each  share  held  by  him,was  entitled  to 
practically  the  same  amount  in  the  assets  of  the 
society.  Those  who  were  debtors,  if  they  owed 
more  than  their  distributive  share,  should  pay  the 
balance  to  the  society  and  upon  such  payment 
should  have  such  mortgages  canceled.  If  they 
owed  leas  than  their  distributive  shares  they  should 
have  their  mortgages  cauceled  and  receive  bal- 
ance so  as  to  make  them  equal  with  the  creditor 
members.    People  v.  Lowe,  117  N.  Y.  175. 

When  stock  matures,  the  holder  is  not  entitled 
absolutely  to  Its  par  value.  From  such  value  must 
necessarily  be  deducted  any  expenses  or  losses  in- 
curred in  winding  up  the  particular  series.  What 
the  stockholders  are  entitled  to  is  an  equal  division 
a9  L.  R  A. 


of  the  assets,  less  expenses  and  losses.    Laurel  Bun 
Bldg.  Asso.  V.  SperHng,  106  Fa.  888. 

The  mere  fact  that  the  assets  of  the  association 
were  sufiBcient  to  bring  each  share  to  par  will  not 
entitle  a  mortgagor  to  have  bis  bond  canceled  and 
mort'^age  g1  ven  up  as  a  matter  of  course.  Buist  v. 
Fitzstmons  (S.  C.)  21 S.  B.  Rep.  610. 

The  original  loan  aanoeiatUm  theory. 
If  there  is  no  provision  In  the  article  making  an 
advanced  member  liable  to  contribute  to  losses 
and  there  are  no  creditois  except  ordinary  credi- 
tors and  the  assets  are  insuificient,  the  members 
will  be  personally  liable,  whether  advanced  or  un- 
advanced,  and  will  be  settled  on  the  list  of  oon- 
trlbutarles.  This  liability  depends,  not  on  the 
terms  of  the  contract  between  the  members,  but 
on  the  fact  of  all  members  being  principals  and  of 
the  directors  being  their  agents  In  relation  to  the 
necessary  business  of  the  society.  In  regard  to 
money  borrowed  under  a  rule  of  the  society  the 
security  of  the  lenders  is  the  total  amount  of  oon- 
tributions  of  members  and  the  creditors  can  have 
no  recourse  except  against  such  funds  and  prop- 
erty. If  the  mortgage  makes  the  advanced  mem- 
bers liable  for  all  sums  of  money  payable  according 
to  the  rules  of  the  society  he  is  not  entitled  to  re- 
deem his  mortgage  without  providing  for  a  liabil- 
ity to  ordinary  or  loan  creditors.  The  advanced 
members  are  not  liable  to  make  further  contribu- 
tions to  the  losses  of  the  unadvanoed  in  the  absence 
of  any  contract  by  the  rules  or  otherwise  to  that 
effect.  Be  West  London  A  General  Permanent 
Ben.  Bldg.  Soc  [1894]  2  Ch.  86& 

Where  an  association  was  in  process  of  liquida- 
tion. It  was  contended  that  the  borrower  must  pay 
the  full  amount  of  his  loan  and  leave  the  amount 
which  he  had  paid  on  his  shares  to  be  dealt  with  in 
the  liquidation.    The  lord  chancellor  said:    '*I  am 
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officers  Induced  others,  amoDg  them  appel- 
Ignts,  to  buy  stock  and  take  out  loans,  holding 
oat  the  inducements  shown  by  a  fair  reading 
ind  interpretation  of  their  by-laws,  briefly  to 
this  effect:  The  stockholder  should  pay  25 
cents  per  week  on  each  share;  this  was  to  pay 
for  the  stock.  No  other  provision  of  any  sort 
is  found  anywhere  nor  aoy  sort  of  notice  that 
any  other  payment  would  be  required  except 
the  fixed  payment  for  expenses.  The  borrower 
would  be  charged  only  six  per  cent  on  the 
money  actually  borrowed,  to  be  paid  in  weekly 
installments,  and  at  the  expiration  of  eight 
jears  from  iocorporatioo,  if  the  borrower  made 
these  payments  as  required  by  the  bylaws,  it 
would  pay  his  stock  and  his  stock  should  can- 
cel the  note.     Appellant  did  all  of  these  things. 

The  contract  of  purchase  was  fixed  by  tiie 
law  govern  iDg.  such  as  it  then  was,  the  by-laws 
of  the  plaintiff  and  the  acceptance  of  the 
shares  by  appellant  on  the  terms  so  fixed. 

Wohlford,  then,  has  paid  for  his  stock. 

There  were  no  losses  and  the  appellee  had  a 
large  amount  of  cash  in  excess  of  the  debts. 
Why  should  Wohlford  make  up,  not  losses,  not 
debts,  not  expenses,  but  a  mere  deficiency  of 
anticipated,  speculative  profits? 

Ume  City  Bldff.  Sav.  A  Loan  Amo,  v.  Wag- 
mr,  122  Ind.  78. 

Messrs.  J.  B.  Kenner  and  U.  S.  Lesh,  for 
appellee: 

AH  former  legislation  was  repealed  by  the 
Act  of  1885.  An  association  organized  before 
could  act  under  the  latter  act.  Section  857  of 
the  Act  of  1885  provides  that  they  shall. 


McLaughlin  v.  Citizens  Bldg.  Loan  A  8av, 
Aiso.  62  Ind.  2Qi. 

Just  before  the  end  of  the  ei/iht  years,  when 
it  was  supposed  the  association  would  be  closed 
out  or  wound  up,  it  is  discovered  that  the  bor- 
rowers have  received  their  $200  per  share  in 
full,  but  that  there  is  not  enough  money  left  to 
pay  off  the  non-borrowing  stockholders  in  f  ull^  « 
and  other  debts  of  the  association.  The  corpo- 
ration thereupon  assesses  each  borrowmg 
stockholder  with  a  sum  of  money  sufficient  to 
equalize  the  borrowing  and  non-borrowing 
stockholders,  or  in  other  words  calls  for  that 
further  amount  on  his  stock.        * 

The  association  is  insolvent. 

The  insolvency  of  the  company  puts  an  end 
to  the  operations  as  a  building  association;  to  a 
certain  extent,  it  also  ends  the  contract  between 
it  and  its  members  respectively,  and  nothing 
remains  but  to  wind  it  up  in  such  a  manner  as 
to  do  equity  to  creditors,  and  between  the 
members  themselves.  As  regards  the  latter, 
care  should  be  taken  to  adjust  the  burdens 
equally,  and  not  throw  upon  either  borrowers 
or  non- borrowers  more  than  their  respective 
share.  The  result  may  be  reached  by  requiring 
the  borrower  to  repay  what  he  actuiuly  re- 
ceived with  interest.  He  would  then  be  enti- 
tled, after  the  debts  of  the  corporation  are  paid, 
to  a  pro  rata  dividend  with  the  non-borrower 
for  what  he  has  paid  upon  his  stock.  He  will 
then  be  obliged  to  bear  his  proper  share  of  the 
losses.  To  allow  him  to  credit  upon  his  mort- 
gage his  payments  on  his  stock  would  enable 
him  to  escape  responsibility  for  his  share  of  the 


totally  at  a  loss,  and  have  been  throughout,  how  to 
understand  the  argument  that  you  can  cancel  or 
treat  as  a  nullity  an  actual  payment  on  account  of 
that  transaction,  merely  because  the  society  may 
ha^e  made  bad  investments  and  lost  the  monay 
which  had  been  paid.**  This  srentleman,  on  paying 
the  full  amount  of  his  shares,  would  do  al  which, 
as  a  contrlby  tor  or  otherwise,  he  could  possibly  be 
required  to  do.  Brownlie  v.  BuaselJ,  8  App.  Oas. 
285,  48  T*.  T.  N.  8. 881,47  J.  P.  757. 

Borrowing  members  are  entitled  to  have  their 
lecuritlee  discharged  od  the  terms  of  the  rules 
when  there  are  no  outside  creditors  and  are  not 
hound  to  remain  meml)er8  to  bear  a  share  of  the 
losses  incurred  by  the  society.  Tosh  v.  North 
British  Bldg.  8oo.ll  App.  Cas.  496.  In  that  case 
the  lord  chanceilor  quotes  the  language  of  Lord 
Selbome,  in  Brownlie  v.  Bussell:  *'A  fallacy  whioh 
has  pervaded  much  of  the  argument  which  has 
heen  offered  to  your  lordships  in  support  of  the 
appeal.  Is  that  because  the  members  of  this  society 
sre  associated  together  for  a  common  purpose, 
therefore  there  must,  in  eqnity  and  reason  and  by 
impUcaf  ion  from  their  contraot,  although  not  in 
terms  expressed,  be  a  right  on  the  part  of  some  of 
the  members  to  hold  all  the  others  liable  in  tx>n- 
tribution  to  them  for  any  loss  which,  in  the  actual 
state  of  things,  Uiey  may  have  soatained.  It  ap- 
pears to  me  that  such  a  result  cannot  be  arrived  at 
by  presumptions  or  inferences  from  the  law  re- 
lating to  companies  of  a  diiferent  kind,  but  that 
we  must  look  to  this  particular  contract.** 

The  advance  made  to  a  member  of  the  society  is 
Dot  a  loan  to  be  repaid.  It  is  a  payment  in  advance 
of  the  amount  to  which  he  will  ba  entitled  at  the 
end  of  his  term.  Should  losses  occur  afterwards 
which  were  not  foreseen  when  the  advance  was 
made,the  claim  of  the  society  to  make  the  advanced 
members  contribute  will  be  in  effect,  *'We  have 
advaooed  yoa  too  much;  repay  a  portion  of  the 
29L.  K  A. 


advance.**  To  Increase  the  stipulated  monthly 
payments  which  he  must  make  to  redeem  the 
mortgage  would  only  be  a  mode  of  effecting  such 
repayment  of  part  of  the  advance.  But  the  ground 
of  such  a  claim  against  an  advanced  member  is 
not  a  mistake  of  fact;  it  is  that  losses  have  oc- 
curred after  the  advance  which  were  not  antici- 
pated at  the  time.  There  is  no  equity  arising  from 
that  fact  which  would  found  a  claim  for  recover- 
ing any  part  of  the  advance.  In  the  absence  of  a 
oontract  by  the  advanced  memberto  contribute  to 
the  deficiency  of  funds  to  pay  other  members 
arising  from  losses  incurred  after  the  advance  was 
made,  it  is  dilBcult  to  see  any  principle  on  which 
such  contribution  could  be  claimed.  Buckle  v. 
Lordonny,fi6  L.  J.  Ch.  487,  66 L.  T.  N.  8.  278,  8S 
Week.  Bep.  860. 61  J.  P.  422. 

Where  the  rules  of  the  society  did  not  make  the 
advanced  members  liable  to  contribute  to  losses,  he 
cannot  be  put  onthe  list  of  con  tributaries  although 
his  mortgage  secured  payment  of  all  moneys  what- 
soever to  be  paid  by  the  mortgagor,  pursuant  to  the 
rules  of  the  society,  in  respect  to  the  shares  re- 
ceived by  him  in  advance  or  otherwise  *'in  respect 
of  his  being  a  member  of  said  society.**  Re  Britanla 
Permanent  Ben.  Bldg.  Asso.  65  L.  T.  N.  S.  196. 

Where  there  was  a  surplus  of  assets  at  the  time 
a  winding  up  order,  was  passed  it  was  held  that  the 
advanced  members  would  be  required  to  pay  the 
amount  of  their  arrearages  at  the  time  that  the 
order  was  passed  but  could  not  be  required  to  con- 
tribute anything  beyond  that  date.  Re  Middles- 
borough.  R.  ft  8.  Bldg.  Boo.  68  L.  J.  Gh.  771. 

Where  the  rules  of  the  society  provided  that 
when  the  amount  paid  by  the  borrower  should 
equal  the  sum  advanced,  with  interest  and  other 
charges  thereon,  he  should  be  entitled  to  release, 
it  was  held  that  he  could  not  be  compelled  to  pay  a 
call  for  the  benefit  of  the  other  members  although 
he  might  have    been   compelled  to  oontribute 
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losses,  and  throw  them  wholly  upon  the  non- 
borrowers.  In  other  words,  the  borrower 
would  escape  without  loss.  It  will  not  do  to 
admlDi'ster  the  affairs  of  an  insolvent  corpora- 
tion Id  this  manner. 

Stroheny,  Franklin  8av.  Fund  ALoanAuo. 
115  Pa.  278,  approved  in  Callahan* 9  App.  124 
Pa.  189;  Laurel  Run  Eldg.  Abbo,  ▼.  Sirring, 
106  Pa.  884;  Booz'9  App.  16  W.  N.  C.  365. 

The  holders  of  matured  stock  are  not  cred- 
itors, and  can  only  share  pro  rata  with  the 
holders  of  unmatured  stock,  after  the  payment 
of  the  creditors  of  the  corporation. 

OriswelPi^pp.  100  Pa.  488. 

The  same  idea  of  equality  is  carried  out  in 
New  York,  when  it  was  held  that  each  member 
for  each  share  held  by  him  was  entitled  to  the 
same  amount,  i.  e,  a  proportionate  share  of  the 
assets;  if  a  debtor,  and  if  he  owed  more  than 
his  distributive  share,  he  was  bound  to  pa^  the 
balance,  and  upon  such  payment  was  entitled 
to  a  discharge  of  his  mortsajre. 

Psople  V.  Lav>e,  117  N.  Y.  176,  reversing  47 
Hun,  577.  See  also  Ecerman  v.  Sdimitt,  24 
Ohio  L,  J.  ^^iMcOraih  v.  Hamilton  8av.  <§ 
Loan  Auo.  44  Pa.  888. 

To  allow  a  member  to  retire  and  demand  all 
he  paid  in,  without  contributing  anything  to 
losses  which  are  manifest  and  impendmg, 
would  be  unjust  towards  his  fellow  memt>er8. 
And  it  would  be  bad  faith  in  him.  He  has  a 
right  to  share  the  profits  while  a  member,  and 
he  must  also  bear  nis  proportion  of  the  losses. 

Knoblanck  v.  Robert  Blum  Bldg.  Am»o.  25 
Pittsb.  L.  J.  89. 

A  stockholder  withdrawing  from  a  building 
association  must  bear  his  proportion  of  losses 
sustained  prior  to  notice  of  withdrawal. 

Witiman  v  Concordia  Bldg,  As9o.  No,  4,  18 
Phila.  95;  Lime  City  Bldg.  Sat.  dk  Loan  Aw>, 
V.  Wagner^  122  Ind.  78. 


It  is  the  duty  of  members  to  oontribate  to 
losses  and  expenses  of  the  society. 

Endlich.  Bldg.  Asso.  §§  88,  104-106;  Boberi- 
9on  V.  American  Hmneatead  Amo.  10  Md.  897, 
69  Am.  Dec.  145  and  note;  MeOraVi  v.  Ham- 
ilton Sat,  dk  Loan  Auo.  44  Pa.  883;  United 
8tate»  Bldg,  dk  Loan  Asao.  v.  Bilterman,  85  Pa. 
894. 

Jordan*  J.,  delivered  the  opinion  of  the 

court : 

This  action  was  commenced  by  appellee 
against  appellant  and  wife,  in  the  court 
below,  on  January  14,  1892,  upon  a  certain 
note  and  mortgage.  A  trial  resulted  in  the 
former  obtaining  a  judgment  upon  the  note, 
and  a  decree  of  foreclosure  upon  the  mort- 
gage. Appellee  is  a  corporation  duly  or- 
ganized under  the  laws  of  this  state  providing 
for  organization  and  operation  of  building, 
loan  and  savings  associations,  and  its  exia- 
tence  for  doing  business  was,  by  ita  articles 
of  association,  limited  to  eight  years  from 
and  after  the  date  of  its  organization,  which 
was  November  12,  1888 ;  and  at  the  time  of 
bringing  this  action  it  was  engaged  in  wind- 
ing up  its  business,  under  section  8006,  Rev. 
Stat.  1881  (Rev.  Stat.  1894,  g  8429),  which 
continued  its  existence  for  three  years  for  that 
purpose.  The  association  was  composed  of 
two  classes  of  members ;  namely,  **  borrowers* 
and  **  non-  borrowers.  **  Appellant  was  a  mem- 
ber of  the  association  belonging  to  the  first- 
mentioned  class,  and  was  a  holder  and  owner 
of  ten  shares  of  the  capital  stock,  of  $200 
each,  which  he  obtainea  at  the  time  he  ex- 
ecuted the  note  and  mortgage  in  question. 
Under  the  law  and  constitution  rules  and 
by-laws  governing  the  operation  of  appellee's 
association,  the  weekly  payments  on  shares 
Qf  stock,    which  are  denominated  ''dues," 


towards  iMiyment  of  the  creditors  had  there  been 
any.  Be  Doncaster  Permanent  Ben.  Bldgr.  Sc  In- 
vestment Soc.  15  L.  T.  N.  S.  270,  L.  B.  8  Bq.  158,15 
Week.  Bep.  102. 

If  there  are  outside  creditors  at  the  time  of  wind- 
ing  up  an  aBsodatlon,  an  ad  vaooed  member  will  be 
placed  on  the  list  of  con  tributaries  as  to  the 
amount  unpaid  under  the  terms  of  his  mort^a^e 
and  .compelled  to  pay  the  amount  Immediately, 
but  when  that  is  paid  he  will  be  free  from  all 
further  liability  to  the  society.  London  Provident 
Bldff.  Soc  V.  Morgan  [18881 2Q.  B.  266. 

In  Bowker  v.  Mill  Biver  Loan  Fund  Asso.  7  Allen, 
100,  It  was  held  that  the  position  of  an  advanced 
member  of  the  association  was  merely  that  of  a 
debtor  for  the  full  amount  of  his  bond  which  re- 
mained nnpaid. 

Mort«rages  are  not  assets  to  be  applied  to  the  sat- 
isfaction of  the  claims  of  unpaid  shareholders. 
Lister  V.  Loff  Cabin  Bldg.  Asso.  88  Md.  Ubw 

Xffect  of  rulee  orproviHont  in  mortoaoe. 
If  the  rules  of  the  association  provide  that  at  the 
expiration  of  six  years  the  stock  shall  be  applied 
In  cancellation  of  the  loan,  when  the  time  arrives 
the  borrower  cannot  be  required  to  do  more  and 
his  obligation  to  the  association  is  extinguished. 
Lime  City  Bldg.  8av.  &  Loan  Asso.  v.  Wagner,  122 
Ind.  78. 

Where  the  constitution  of  the  association  pro- 
vides that  **any  stockholder  desiring  to  settle  a 
loan  shaU  be  charged  with  the  actual  amount 
loaned  him  together  with  all  floes  due  and  credited 
with  the  amount  of  dues  paid  in  upon  the  stock  on 
29  L.  R.A. 


which  the  loan  has  been  made/*  any  persou  meet- 
ing these  conditions  has  a  right  to  have  his  mort- 
gaoredischnrged,  repardlemof  the  conditions  of  the 
affairs  of  the  associutlon  and  his  right  with  respect 
to  the  other  members.  Myers  v.  Scboyer,  9 
Mackey,  2M. 

Clauses  for  the  division  of  proflta  are  not  suffi- 
cient to  establish  the  liability  of  advanced  mem- 
bers. Be  West  Biding  of  Yorkshire  Permanent 
Ben.  Bldg.  Asso.  L.  B.  48  Ch.  Div.  407. 

Where  the  mortgage  provides  for  payment  of 
whatever  will  become  due  under  the  rules  and  a 
rule  provides  that  if  there  is  a  deficiency  of  Income 
by  which  the  society  may  be  prevented  from  meet- 
ing its  anticipated  expenditures  and  liabilities,  the 
amount  of  such  defleienoy  is  to  be  equitably  and 
equally  apportioned  between  the  investing  and         i 
borrowing  members,  any  ices  will   be  included 
which  arises  whereby  the  assets  will  be  insufficient         I 
for  the  payment  of  iuvesting  members  and  the         i 
borrowing  members  are  liable  to  contribute  in  fa-         ' 
vor  of  the  Investing  members  to  the  losses.    Ibid.         i 

Where  the  mortgagee  covenants  to  pay  the 
weekly  dues  and  fines  until  such  time  as  the  asso-         | 
elation  might  have  a  sufficient  fund  to  pay  all  the         , 
holders  of  unredeemed  shares  of  stock  the  sum  of         | 
$100  per  share  clear  of  all  loflses  and  liabilities,  the 
mortgagor  can  be  required  to  contribute  to  losses 
and  liabilities  of  the  association  only  in  case  of  its 
continued  existence  and  operation  and  termina- 
tion in  regular  course  and  mode,  as  provided  ia 
the  articles  of  the  association,  and  then  only  by  the 
prolonged  and  extended  payment  of  weekly  dues. 
Low  Street  Bldg.  Aaso.  No.  6  v.  Zuoker,  48  Md.  452. 
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were  loaned  to  members,  and  the  plan  was 
to  offer  the  money  on  hand  each  mouth  to  its 
members  at  a  public  bidding,  for  the  privi- 
lege of  obtaining  the  loan ;  and  the  stock- 
holder offering  the  highest  premium  was 
granted  the  loan,  provided  he  could  give  the 
required  security.  It  appears,  then,  by  this 
plan,  that  if  a  member  is  the  owner  of  one 
share  of  stock  of  $200,  and  desires  to  procure 
ft  loan,  he  bids,  say  20  per  cent  premium ;  or, 
in  other  words,  offers  to  relinquish  to  the 
association  $20  on  each  $100,  or  $40  on 
bis  share  of  $200.  He,  in  this  manner,  only 
receives  in  money  on  his  one  share  $100,  and 
is  required  to  execute  his  note  for  $200, 
and  secure  the  same  by  a  mortgage.  It  also 
appears  from  this  mode  of  procedure  that  the 
borrowing  member,  including  the  amount 
which  he  nids  as  a  premium,  receives  his  full 
share  in  advance  of  the  maturity  of  his  stock. 
He  and  all  other  members  are  required  to  pay 
25  cents  per  week  on  each  share  of  stock, 
amounting  to  $18  per  year,  or  during  the 
period  of  eight  years— the  lifetime  of  the  as- 
sociation— the  amount  so  paid  in  dues  would 
be  $104  OD  his  share  of  $200,  which,  in  other 
words,  would,  at  the  end  of  eight  years, 
leave  unpaid  upon  it  $96,  provided  he  pays 
no  further  sum  than  the  weekly  dues  of  25 
cents.  He  also  pavs  the  interest  weekly  on 
his  loan  along  witi^  his  stock  dues. 

In  February,  1885,  appellant  seems  to  have 
borrowed  from  this  association,  by  the  plan 
above  stated,  $1,000,  and  executed  to  the 
corporation  the  following  note  or  obligation, 
and  also  the  mortgage  to  secure  the  same,  in 


which  he  ezpressTy  agreed  to  pay  the  sum 
secured  thereby :  ^  $1, 060. 00.  Huntington, 
Ind.,  February,  1886.  For  value  received,  I 
promise  to  pay  to  the  order  of  the  Citizens' 
Building,  Loan  A  Savings  Association,  of 
Huntington,    Ind«,   two  thousand  dollars, 


with  interest  on  ten  hundred  and  sixty  dol* 
lars,  eight  years  after  the  date  of  incorpora- 
tion of  said  association,  viz.,  November  12th, 
1883,  or  whenever  said  association  shall  be 
declared  by  its  board  of  directors  legally 
ended ;  interest  at  the  rate  of  six  per  cenl  per 
annum,  payable  in  equal  weekly  install- 
raents  on  Saturday  of  each  weelc.  And  I  do 
further  promise  and  agree  that  should  the 
weekly  installments  of  interest  hereon  as 
aforesaid  remain  due  and  unpaid  for  tlirce 
months,  or  should  my  stock  in  said  associa- 
tion be  forfeited  for  the  nonpayment  of  the 
weekly  installments  of  dues,  or  for  any  fines 
or  assessments  thereon,  or  for  the  nonpay- 
ment of  the  taxes,  ground  rents,  or  fire  in- 
surance premium  on  the  property  mortgaged 
to  said  association  to  secure  the  payment  of 
this  note,  for  three  months  after  the  same  be- 
comes due,  as  provided  by  the  constitution 
and  by-laws  of  said  association,  then,  and 
in  either  case,  the  whole  amount  of  prin- 
cipal and  interest  of  this  note,  together  with 
all  unpaid  dues,  fines,  and  assessments  on 
the  shares  of  stock  of  said  association  owned 
by  me,  and  all  ground  rents,  fire  insurnnce 
premiums,  and  taxes  paid  or  advanced  by 
said  association  on  said  mortgaged  premises, 
shall  become  immediately  due  and  collecti- 
ble: all  without  relief  from  valuation  or 
appraisement  laws,  with  attorney's  fees. 
No  17.  John  M.  Wohlford."  It  appears 
from  the  claim  made  by  appellee  in  its  brief 
that,  shortly  prior  to  the  end  of  its  cor- 
porate existence,  it  was  ascertained  that  ita 
entire  assets,  accumulated  from  all  sources, 
would  not  be  suflScient  to  pay  all  of  ita 
debts,  claims  and  losses ;  these,  in  the  main, 
growing  out  of  the  fact  that  a  portion  of 
its  stockholders,  who  were  non-borrowers, 
had  paid  to  the  association  their  money  dur- 
ing the  entire  period  of  eight  years,  but  had 


Change  0/ rules. 

Where  the  mortgage  provided  tbat  the  borrower 
ibonld  be  governed  by  the  rules  which  should  be 
made  by  the  society  from  time  to  time,  be  will  be 
boaod  by  a  role  that  requires  the  borrower  to  con- 
trlbate  to  the  payment  of  losses  of  the  society. 
WUaon  V.  Miles  Platting  Bidg.  Co.  L.  B.  22  Q.  B. 
Div.  881,  note;  Bosenberr  v.  Northumberland  Bldg. 
See.  Id.  87S. 

Althooffh  the  mortfrage  does  not  provide  for  sub- 
mission to  change  of  rules,  yet  the  member  is 
mbject  to  them  as  stockholder  and  if,  after  his 
mortgage  is  executed,  the  rules  are  changed  so  as  to 
make  him  subject  to  a  levy  for  losses,  he  will  be 
boond  to  pay  them.  Bradbury  v«  Wild  [1808]  1  C!h. 
3881 

In  Re  Korwioh  A  Norfolk  Provident  Permanent 
Ben.  Bldg.  800.  L.  B.  1  Ol  IMv.  481, 46  L.  J.  Ch.  148, 
M  Week.  Bep.  108,  it  was  held  that  where  the  rules 
It  the  time  the  advanoe  was  made  did  not  provide 
for  the  contribution  by  advanced  members  to  loss- 
es, the  rales  oonld  not  be  changed  so  as  to  make  him 
liable,  slthough  his  mortgage  makes  him  liable  to 
the  rules,  '*f  or  the  time  being.** 

lAdbaUv  o»  memhen  aftmr  relecm  cfmortgaQe. 

If  the  mortgagor  redeems  his  mortgage,  his  lia- 
btUty  as  shaxeholder  may  be  retained.  Henning- 
baosea  v.  Tisoher,  60  Md.  668. 

If  when  the  time  is  reached  for  the  dissolution  of 
the  ssBodation,  enough  has  not  been  obtained  to 
pay  all  members  the  full  value  of  their  stock,  the 
borrowing  members  are  entitled  to  redeem  from 
98L.R.  A. 


thefar  mortgages  but  their  liability  continues  to  pay 
their  monthly  dues  until  the  shares  reach  par. 
Farmer  v.  Smith,  6  Jur.  N.  8.  533,  note,  4  Hurlst.  ^ 
N.196,28L.J.Bxch.aa. 

In  8parrow  v.  Farmer,  96  Beav.  611,  6  Jur.  N.  8. 
680.  28  L.  J.  Gh.  637,  88  Ifc  T.  KIS,  a  rule  of  the 
association  provided  that  a  borrower  may  redeem 
upon  the  subscriptions  that  would  have  become 
due  on  the  shares  up  to  the  end  of  the  thirteen 
yeara,  and  the  court  held  that  upon  paying  the 
amount  the  mortgage  must  be  satistied,  although 
the  obligation  of  the  member  to  continue  the  pay- 
ment of  dues  might  not  then  terminate.  And  the 
same  ruling  was  made  in  Handley  v.  Ftfmer, » 
Beav.8aas. 

If  the  loan  has  been  repaid  and  the  borrower  has 
received  a  receipt  and  withdrawn  ftom  the  asso- 
ciation, be  cannot  t>e  made  to  oontribute  to  losses 
subsequently  ascertained.  Re  West  Biding  of 
Yorkshire  Permanent  Ben.  Bldg.  8oa  L.  U.  46  Ch» 
Blv.463. 

But  the  equities  between  the  members  of  the  as- 
sociatioD  will  not  allow  a  borrowing  member  to  es- 
cape his  share  of  the  common  burdens  by  shielding 
himself  behind  an  improvident  and  mistaken  dis- 
charge of  his  mortgage.  Gallahan^  App.  IZi  Pa. 
188. 

Statutory  provitione. 
In  Ohio  the  borrowers  are  required  by  statute  to 
share  their  proportion  of  the  losses  of  the  associa- 
tion.   Bverman  v.  Schmltt,  24  Ohio  L.  J.  66. 

H.P.F. 
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leceived  nothini;  in  return  upon  their  stock, 
and  that  they  will  not,  unaer  the  circum- 
gtances,  reoeiye  anything  unJess  each  mem- 
ber is  compelled  to  pay,  in  addition  to  what 
he  has  paid,  a  sum  sufficient  to  equalize  all, 
so,  at  the  close  of  the  association,  the  non- 
borrower  may  be  on  an  equality  with  the 
borrower,  ana  all  go  out  alike.  In  order  to 
e£fectuate  this,  appellee's  board  of  directors 
convened  in  special  session  on  Ju\j  28,  1891, 
and  adopted  the  following  resolution,  levy- 
ing an  assessment  on  each  share  of  stock: 
''Whereas,  the  legal  limit  of  the  Citizens* 
Building,  Loan  and  Savings  Association  ends 
I^ovember  12,  1891 ;  and  whereas,  at  that  date, 
the  dues,  interest,  and  accumulations  from 
every  source  will  not  pay  every  share  of 
stock  out  in  full ;  and  whereas,  the  borrowing 
members  have  received  the  amount  of  two 
hundred  dollars  on  each  share  by  them  bor- 
rowed on,  but  the  non- borrowers  have  not, 
and  there  will  not  be  realized  from  the  dues, 
interest  and  all  other  sources,  a  sufficient  sum 
of  money  to  pay  all  stockholders  an  equal 
sum  with  the  borrower  and  other  debta  of 
the  association,  except  by  an  assessment: 
Therefore,  be  it  resolved  that  this  association 
levy  an  assessment  of  22  ^  per  cent  on 
each  dollar  of  stock  outstanding,  for  the 
purpose  of  paying  all  members  equally  on 
their  stock,  at  the  expiration  of  the  associa- 
tion. Resolved,  that  the  secretary  of  this 
association  is  hereby  ordered  to  notify  each 
stockholder  of  this  assessment,  and  said  notice 
•hall  contain  the  amount  due  from  each.  ** 

The  principal  assignments  of  errors,  and 
the  only  ones  that  we  deem  necessary  to  con- 
sider, are :  **  (1)  Overruling  the  demurrer 
to  the  complaint;  (2)  sustaining  a  demurrer 
to  the  fifth  and  sixth  paragraphs  of  answer ; 
(8)  overruling  motion  for  a  new  trial." 
We  think  the  complaint  is  substantially 
good.  One  similar  was  held  sufficient  by 
this  court  in  Barehtu  v.  Huntington  Bldg. 
Loan  A  Sao,  Amo.  97  Ind.  180. 

There  was  no  error  in  sustaining  the 
demurrer  to  the  fifth  paragraph  of  the  answer, 
even  if  we  could  hold  that  the  facts  therein 
set  up  constituted  a  defense  to  the  action, 
for  the  reason  that  appellant  could  avail 
himself  of  the  same  defense  under  other  re- 
maining paragraphs  of  his  answer.  By  the 
sixth  paragraph  of  the  answer,  appellant 
attempted  to  set  up,  as  a  defense  to  the  ac- 
tion, that  the  assessment  in  suit  was  made 
by  the  board  of  directors,  instead  of  the  as- 
sociation as  a  whole.  There  was  no  error  in 
sustaining  a  demurrer  to  this  paragraph. 
Section  3408,  Rev.  Stat.  1881  (Rev.  Stat. 
1894.  §  4445;  Blliott's  Supp.  841),  provides 
''that  tlie  business  of  the  association  shall  be 
managed  by  a  board  of  directors. "  And  sec- 
tion 14  of  appellee's  constitution  provides 
**  that  the  directors  shall  meet  at  a  time  stated 
therein  for  the  transaction  of  the  business  of 
the  association."  Where  it  is  provided  by 
the  statute  under  which  a  corporation  is 
organized  that  the  business  thereof  shall  be 
managed  by  its  directors,  the  provisions  must 
be  construed  to  vest  in  them  full  authority 
to  act  for  the  corporation  in  all  ordinary 
matters  within  the  scope  of  its  powers. 
Beach.  Priv.  Ck>rp.  g$  227,  282.  The  as- 
29  L.R  A. 


sessraent  against  appellant  upon  his  stock, 
made  by  virtue  of  tne  aforesaid  resolution, 
amounted  to  $4iK).  20.  This  he  refused  to  pay. 
which  refusal  upon  his  part  resulted  in  this 
action  being  instituted  upon  the  note  and 
mortgage  heretofore  mentioned. 

The  remaining  and  in  fact  the  controlling 
question  in  the  case  to  be  determined  is  this : 
Was  appellee  authorized  to  make  the  assess- 
ment call  in  controversy  upon  appellant's 
stock,  and,  upon  his  refusal  to  pay  the  same, 
proceed  to  collect  it  by  suit  upon  the  note 
and  mortgage?  The  contentions  of  the 
learned  counsel  for  the  appellant  upon  thia 
proposition  are:  First.  That  the  debt  em- 
braced in  the  note,  and  secured  by  appellant's 
mortgage  was  wholly  paid  by  him  before  the 
commencement  of  the  action,  Inasmuch  as 
appellee's  by-laws  provided  that  all  loans 
should  become  due  in  eight  years,  and  at  the 
end  of  that  time  the  note  and  stock  should 
be  set  off  against  each  other.  Second.  That 
the  statute  (Rev.  Stat.  1881,  §  8419)  limits 
assessments  to  26  cents  per  month,  to  be  col- 
lected with  other  installments  for  expenses; 
and  inasmuch  as  appellee  had  not  accepted 
the  provisions  of  the  Act  of  1885  (Acts  1885, 
p.  81) ,  as  provided  by  section  15  of  said  Act 
(Rev.  Stat.  1894.  §  4458),  it  could  not  be 
held  to  be  authorized  under  this  Act  to  make 
assessments  to  pay  losses.  Third.  That  the 
note  in  suit  does  not  include  assessments  to 
pay  losses,  debts,  and  expenses.  While,  on 
the  other  hand,  the  learned  counsel  for  ap- 
pellee contends  that  its  association  had  fall 
power  and  authority  to  make  the  assessmenta 
upon  its  stockholders  for  the  purpose  of  clos- 
ing up  its  business,  paying  its  debts  and 
losses,  and  adjusting  matters  among  its  mem- 
bers, in  order  that  the  **  borrowers*'  and  ''non- 
borrowers,  "  at  the  winding  up  of  the  corpora- 
tion, might  stand  on  an  equality  with  each 
other. 

The  determination  of  these  important  quea- 
tions,  which  are  new,  as  far  as  the  decisions 
of  this  court  are  concerned,  require  •a  care- 
ful examination  and  consideration  of  the 
statutes  pertaining  to  building  and  loan  asso- 
ciations. In  our  opinion,  neither  of  the  con- 
tentions of  the  learned  counsel  for  appellant 
can  be  sustained.  It  is  evident,  as  a  legal 
proposition,  that  when  appellant  became  a 
borrowing  member  of  this  corporation,  he 
did  so  subject  to  its  by-laws,  rules  and  ref- 
lations, and  also  to  the  express  and  implied 
powers  with  which  it  was  invested  by  law. 
Section  80  of  appellee's  by-laws,  among 
other  things,  provides  **that  the  notes  and 
mortgages  given  by  members  who  receive 
loans  must  secure  the  repayment  thereof,  in- 
terest and  premium  thereon,  with  all  weekly 
dues,  together  with  all  fines  and  assessments 
on  stock  held  by  the  member, "  etc.  It  wovld 
seem  that  this  by-law  contemplated  that  as- 
sessments upon  stock  might  and  would  be 
made,  and  therefore  provided  that  payment 
of  the  same  should  be  covered  by  the  bor- 
rower's note,  secured  by  his  mortgage.  By 
an  examination  of  the  several  sections  of  the 
Act  of  1875,  under  which  appellee  was  organ- 
ized, it  will  be  found  that  section  4  (being 
section  8410,  Rev.  Stat.  1881)  provides  *"  that 
every  share  of  stock  shall  be  subject  to  s  lien 
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for  the  payment  of  unpaid  installments  and 
other  charges  incurred  therein,  under  the  pro- 
▼isions  of  the  oonstitntion  and  by-laws." 
Again,  in  section  8412,  ReT.  Stat.  1881,  it 
is  stipulated  that  "good  and  ample  real  es- 
tate or  personal  security,  as  prescribed  by  the 
by-laws  of  the  corporation,  shall  be  given  by 
the  borrower  to  secure  the  repayment  of  the 
loan,  with  interest,  and  also  for 'the  payment 
of  the  dues,  fines  and  assessments  that  mav 
be  assessed  on  his  share  of  stock,  upon  which 
the  loan  is  made."  Section  8418  provides 
*that  a  borrower  who  is  not  in  arrears  for 
daes,  interest,  fines  or  assessments,  may  pay 
his  loan  at  any  time,  and  withdraw  from  the 
association, "  etc.  Section  8419  reads  as  fol- 
lows: ''All  such  associations  shall  have 
power  to  assess,  in  addition  to  section  four 
of  this  Act  [section  8410]  .  .  .  and  shall 
also  have  the  power  to  provide  in  their  by- 
laws for  the  assessment  of  fines  and  penalties, 
.  .  .  interest,  installments  and  assess- 
ments." It  is  manifest,  we  think,  that, 
givinff  a  reasonable  interpretation  to  these 
several  sections,  we  must  conclude  that  as- 
sessments such  as  the  one  in  question  were  in- 
tended to  be  and  are  authorized  to  be  levied 
by  these  corporations  upon  the  unpaid  cap- 
iUkl  stock  of  their  members.  But,  if  we  are 
WTone  in  this  conclusion,  the  law  must  still 
be  held  to  be  with  appellee  upon  the  propo- 
sition in  controversy.  Under  and  by  virtue 
of  section  12  of  the  Act  of  1885,  being  section 
4455,  Rev.  Stat.  1894,  which  is  similar  in 
some  respects  to  section  8419,  Rev.  Stat. 
1881,  an  express  warrant  is  granted  therein  to 
these  associations  to  make  an  assessment  or 
stock  call  to  cover  losses.  This  section  in 
part  reads  as  follows:  *'A11  such  corpora- 
tions shall  have  power  to  charge,  in  addition 
to  the  amount  heretofore  provided  by  tnis 
Act,  a  sum  not  exceeding  twenty -five  cents 
per  month  upon  each  share  of  stock,  for  the 
purpose  of  defraying  the  expenses  of  the  as- 
sociation, which  sum  shall  be  payable  with 
the  regular  installments ;  to  make  assessments 
upon  the  capital  stock  to  cover  losses. "  etc. 
But  it  is  insisted  by  appellant  that  appellee 
has  no  right  to  exercise  any  powers  under 
this  last- mentioned  Act,  for  the  reason  that 
it  is  not  shown  that  it  filed  its  written  ac- 
ceptance of  the  provisions  thereof,  as  pro- 
vided by  section  854,  Elliott's  Supp.  (Rev. 
Stat  1894,  §  4458) .  This  contention,  in  view 
of  the  interpretation  of  the  Act  of  1885  by 
this  court,  cannot  be  upheld. 

In  the  case  of  JBiatfleld  v.  Huntington  City 
BUig.  Loan  A  8av.  Asto.  182  Ind.  149,  this 
court,  in  passing  upon  this  question,  said: 
"Nor  do  we  think  it  was  necessary  to  allege 
that  the  appellee  had  filed  a  written  accept- 
ance provided  for  by  section  854,  Elliott's 
Supp.  It  is  evident  from  the  reading  of  the 
entire  Act,  of  which  that  section  constitutes 
a  part,  that  it  was  not  the  intention  of  the 
teneral  assembly  to  dissolve  or  abolish  ex- 
isting building  and  loan  associations,  or  to 
deprive  them  of  any  of  the  rights  they  pos- 
Kased  under  the  laws  then  in  existence.  It 
was  its  purpose  to  enlarge,  rather  than  to  re- 
itrict,  their  powers  and  pri  vi leges. "  See  also 
McLaughlin  v.  0iti2ens*  Bldg.  Loan  &  8av, 
Am.  62  Ind.  264,  and  section  4461,  Rev.  Stat. 
»L.RA. 


1894.  We  concur  in  this  construction  placed 
upon  the  Act  of  1885,  and,  in  our  opinion, 
it  was  not  necessary  for  appellee  to  formally 
accept  in  writing  the  provisions  of  this  Act, 
in  order  that  it  miffht  exercise  the  enlarged 
powers  granted  to  it  thereunder.  It,  there- 
lore,  follows  from  this  conclusion  that  it  must 
be  held  that  appNellee,  bv  section  4455,  tupra, 
was  given  the  right  and  power  to  make  the 
assessment  upon  appellant's  stock,  for  Uie 
purpose  of  covering  losses,  and  thereby 
equalizing  its  meml)ers ;  so  that,  at  the  final 
close,  all  might  go  out  on  an  equal  footing. 
Appellant,  In  support  of  his  first  conten- 
tion, relies  upon  the  case  of  Lime  City  Bldg, 
Sao.  <&  Loan  Asso.  v.  Wagner,  122  Ind.  78. 
It  is  true  that,  in  that  case,  on  the  question 
therein  involved,  this  court  held,  under  a 
by-  law  of  the  association  which  provided  that 
all  loans  should  become  due  in  six  years 
from  the  date  of  incorporation,  or  upon  the 
stock  of  the  association  becoming  of  par 
value,  and  that  then  the  stock  ana  note  of 
the  borrower  might  be  set  oil  aeainst  each 
other,  'that  a  borrower  who  had  paid  his 
weekly  dues  and  installments  for  a  period  of 
six  years  discharged  his  obligation  to  the  as- 
sociation. This  was  upon  the  theory  of  the 
by-law  that,  by  paying  the  required  dues 
and  installments  for  that  period,  he  would 
and  had  paid  the  equivalent  of  the  loan 
which  he  obtained.  The  rule  thus  stated  by 
the  learned  judge  in  the  opinion  in  that 
case,  under  the  facts  and  issues  in  the  case 
at  bar,  is  not  applicable  to  the  determination 
of  the  question  now  before  this  court.  While 
it  appears  that  the  by-law  in  the  Wagner 
Ckue,  eupra,  was  identical,  except  as  to  time, 
with  the  one  relied  upon  by  appellant,  how- 
ever, the  point  in  controversy  in  the  WagTier 
Caee  was  as  to  the  right  of  the  corporation 
to  exact  the  payment  of  the  weekly  dues  and 
interest  from  the  borrower  after  the  expira- 
tion of  the  legal  limit  of  the  association.  It 
did  not  appear  in  that  case,  as  it  does  in  this, 
that  the  corporation  was  insolvent,  and  that, 
prior  to  the  termination  of  its  existence,  the 
borrowing  member  was  in  arrears  upon  his 
stock  assessment,  made  for  the  purpose,  as 
was  the  one  now  in  question.  Had  the  same 
facts  and  theory  been  involved,  a  different 
question  would  have  necessarily  arisen.  It 
is  apparent,  therefore,  that  the  principle  of 
law  therein  enunciated  must  be  distinguished 
from  the  one  now  involved,  and  that  ap- 
pellant, under  the  facts  herein,  is  not  in  a 
gosition  to  invoke  that  decision  to  sustain 
is  contentions.  The  case  of  Litter  v.  Log 
Cabin  Bldg.  Aeeo.  88  Md.  115,  and  other  au- 
thorities cited  by  the  court  in  support  of 
the  rule  laid  down  in  the  Wagner  Caee.  do 
not  sustain  the  theory  of  appellant's  de- 
fense,— namely,  that  his  membership  had 
ceased,  and  that  he  was  under  no  ooligation 
to  pay  his  proportion  of  the  losses ;  but,  upon 
the  other  hand,  they  tend  to  support  the 
claim  of  appellee.  Appellant  was,  under 
the  law.  entitled,  with  all  the  other  members 
of  this  association,  borrowers  and  non-bor- 
rowers, to  share  in  the  common  gains  and 
profits  of  the  enterprise,  in  the  direct  ratio  of 
his  interest  therein ;  and  was  also,  in  our 
Judgment,  liable  to  contribute,  in  the  same 
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proportion,  to  the  payment  of  the  losses  and 
debts  incident  to  tne  operation  of  the  busi- 
ness of  the  association :  and  this  obligation 
he  could  not  evade  during  his  membership, 
when  sach  arrears  stood  against  him,  by  a 
transfer  of  his  stock  or  a  withdrawal  from 
the  corporation.  Section  8418,  iupra,  and 
see  authorities  cited  in  3  Am.  &  £ng.  Ency- 
clop.  Law,  pp.  618,  622. 

Appellee  was  a  corporation  organized,  as 
are  others,  for  the  purpose  of  profit  and  gain, 
and,  near  the  close  of  its  existence,  it  is  dis- 
covered that  it  is  virtually  in  a  state  of  in- 
solvency, and  that  a  certain  sum  is  necessary 
to  liquidate  losses  and  debts,  and  settle  and 
adjust  affairs  amonff  its  stockholders.  Why, 
then,  can  it  be  said  that  it  must  be  denied 
the  right,  under  the  law,  to  levy  an  assess- 
ment upon  the  unpaid  stock  of  its  members 
for  that  purpose?  We  can  see  no  reason  why 
this  may  not  be  done  under  the  statutes  to 
which  we  have  referred,  in  like  manner  as 
is  done  by  other  corporations  that  are  or- 
ganized for  manufacturing  or  other  purposes. 
It  is,  perhaps,  true  that  the  unfortunate  busi- 
ness affairs  of  appellee,  which  seemed  to 
have  led  to  its  insolvency,  and  forced  it  to 
take  the  action  which  it  did,  will,  as  con- 
tended, result  in  a  hardship  upon  its  mem- 
bers. But  we  must  presume  that  all  who 
embarked  in  this  common  scheme  did  so  upon 
their  own  volition  and  for  the  purpose  of 
pecuniary  benefit :  and  appellant  cannot  now 
be  heard  to  complain  because  the  equities  of 
the  law  will  not  permit  him  to  escape  lia- 
bility, and  cast  the  whole  burden  of  sustain- 
ing the  losses  in  question  upon  his  non- bor- 
rowing associates.  This  the  law  will  not 
tolerate.    It  appears  that  the  note  in  suit 


contained  the  stipulations  provided  for  by 
the  by-law  and  the  statute,  and  that  ap- 
pellant thereby  expressly  agreed  to  pay 
any  assessment  that  might  1m  made  upon 
his  stock.  Assessments  or  denuuidsauthoriaed 
by  the  charter  or  by-laws  of  a  building  as- 
sociation may  be  included  in  and  covered  by 
the  note  and  mortgage  of  a  borrowing  mem- 
ber, executed  by  him  upon  the  loan  obtained, 
and  in  addition  thereto;  and,  in  default  of 
payment,  an  action  nuy  be  instituted  thereon 
tor  the  recovery  thereof.  See  2  Am.  &  £ng. 
Encyclop.  Law,  p.  688,  and  other  authorities 
hereinafter  cited. 

It  follows  from  the  conclusion  reached  and 
it  is  so  adjudged,  that  appellee  was  au- 
thorized, under  the  law,  to  make  the  assess- 
ment for  the  purpose  aforesaid,  and  that 
appellant  was  liable  upon  his  note  and  mort- 
gage for  the  payment  of  the  same.  In  sap- 
port  of  the  rule  which  we  have  stated,  see 
the  following  authorities:  Strohenv.  Frank- 
lin 8av.  Fund  dk  Loan  Asio,  115  Pa.  278 ;  OO- 
la?ian*s  App.  124  Pa.  188 ;  Laurel  Bun  Bldg. 
Amo,  v.  Sperrinff,  106  Pa.  884;  OrineeU'* 
App,  100  Pa.  488 ;  F^opU  v.  Low,  117  K. 
Y.  175 ;  McQrath  y.  EamiUon  Sav.  A  Loan 
Amo.  44  Pa.  888,  and  authorities  cited  in 
note  in  Robertson  v.  American  Homestead  As». 
69  Am.  Dec.  150;  Parker  v.  United  States 
Bldg.  Land  A  Loan  Aeso,  19  W.  Va.  769 ; 
Bherluim  v.  Orientai  Sac.  d5  Loan  Aaso.  47  Pa. 
852 ;  Pattison  y.  Albany  Bldg,  db  Loan  Auo. 
68  Ga.  878;  Endlich,  Bldg.  Asso.  8d  ed. 
§S  78,  79,  104  and  528. 

The  court  did  not  err  in  denying  ap- 
pellant's motion  for  a  new  trial. 

Judgment  affirmed,  with  costs. 

All  concur. 


OHIO  SUPREME  COURT, 


George  H.  EYERSMANN,  Receiver  of  New 
Ohio  Building  Association,  Plff.  in  Err., 

V, 

Maria  Theresa  BCHMITT. 
(08  Ohio  SC—.) 

*1  The  meatbars  of  a  buildings  associi^ 

tUkn»  whether  horroweFB  or  non-borro  wera,  have 
a  mutual  interest  in  its  affaire;  and  sharing  alike 
in  Its  earnings,  must  assist  alike  in  bearing  its 


8.  ▲  borrowing  member  ie  one  who  re- 
eeivee  in  fl^vance  the  i>ar  value  of  his 
■haree  and  agrees.  In  oonsideratfon  of  such  ad- 
vance, to  pay  the  weekly  dues  on  the  shares  and 
the  interest  on  the  loan,  until  the  dues  paid  and 
the  dividends  declared  and  not  paid,  are  equal  to 
the  par  value  of  his  shares.  He  then  ceases  to  be 
a  member  and  Is  entitled  to  a  cancellation  of  the 
mortgage  given  to  secure  the  obhgations  arising 
from  the  loan. 

8.  The  mort|f ai^  executed  bj  a  bor- 

^Headnotes  by  the  Ooubt. 


Note.— As  to  liability  of  advanced  member  of 
building  and  loan  association  to  assessment  for 
losses,  see  note  to  case  immediately  preceding  this 
one. 
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rowing  member  of  a  bnilillng  aesoeia» 
tlon  contained,  among  other  condition^,  a  stip- 
ulation for  the  pasrment  of  such  '^asjeaBinents** 
as  might  be  levied  on  him  as  a  member.  JLosses 
occurred  and  the  association  became  insolvent, 
whereupon  a  receiver  was  appointed  to  wind  up 
its  affaire,  who  afioertalned  the  **Bhortage**  in  the 
assets,  and  made  a  pro  rata  aasoasment  on  the 
members  to  meet  the  same.  Held,  that  an  assess- 
ment for  such  purpose  is  within  the  above  stipu- 
lation of  the  mortgage,  and  that  the  member  is 
not  entitled  to  Its  cancellation  until  paid.  Ifeld, 
further,  that,  in  such  case,  the  receiver  Is  the 
proper  person  to  ascertain  the  amount  of  the 
losses  and  make  an  assessment  on  the  membeia 
to  meet  the  same. 

(June  11,180s.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  Judgment  affirming 
a  judgment  of  the  Court  of  Common  Pless  in 
favor  of  defendant  in  an  action  brought 
to  foreclose  a  mortgage  to  secure  payment  of 
an  assessment  upon  stock  in  an  insolvent  build- 
ing association.     Reversed, 

Statement  by  Minshall,  Oh.  J.: 
George  H.   Eversmann,  Receiver  of  the 
New  Ohio  Building  Association,  an  insol- 
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Tent  corporation,  on  March  10, 1890,  brought 
suit  in  the  Hamilton  Oommon  Pleas  to  fore- 
close a  mortgage  that  had  been  given  it  by 
the  defendant  below,  Maria  T.  Schmitt.  The 
defendant  being  a  member  of  the  association, 
and  the  owner  of  twelve  shares  of  the  ag- 
gregate value  of  $8,000,  when  paid  up,  on 
May  1,  1880,  had  received  an  advanced  loan 
of  that  amount,  bidding  therefor  $240.  To 
secure  the  obligation  to  the  association  aris- 
ing from  the  loan,  she  executed  and  delivered 
s  mortgage  to  it,  on  definitely  described 
property.  The  defeasance  clause  of  the  mort- 
gage is  contained  in  the  finding  of  facts, 
hereinafter  Inserted.  Among  other  condi- 
tions, it  stipulates  for  the  payment  of  the 
dues  on  the  stock  and  interest  on  the  loan 
"until  such  time  as  the  weekly  dues  paid 
and  dividends  declared  and  unpaid,  uiall 
amount  to  the  said  sum  of  three  thousand 
dollars,"  and  the  payment  of  such  assess- 
ments as  may  be  levied  upon  her  as  a  mem- 
ber of  the  association. 

The  petition  avers  that  by  reason  of  the 
payment  of  dividends  that  had  not  been 
earned  and  the  misappropriation  of  funds 
by  its  treasurer,  the  capital  of  the  association 
had  become  impaired  to  the  extent  of  thirty- 
one  and  a  fraction  per  cent ;  that  the  defend- 
ant had  participated  in  the  receipt  of  these 
oneamed  dividends,  that  the  plaintiff  had 
been  appointed  as  a  receiver  to  wind  up  the 
affairs  of  the  association ;  and,  as  such  re- 
ceiver, had  made  an  assessment  on  the  stock  of 
the  members  to  meet  the  losses,  that  against 
the  defendant  amounting  to  the  sum  of 
11)8117,  which  she  refused  to  pav.  The  de- 
fendant claimed  to  have  paid  in  dues  the  full 
amount  of  her  loan,  $8,000,  and  all  the  in- 
terest thereon,  and  had  performed  all  the 
requirements  .of  the  mortgage  according  to 
tbe  constitution  and  by-laws,  and  was  en- 
itled  to  its  cancellation,  and  prayed  accord- 
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injly. 


Hues  having  been  made  up,  the  case  was 
tried  In  tbe  common  pleas,  and  both  parties 
appealed  from  the  Judgment  to  the  circuit 
court. 

The  circuit  court  made  a  finding  of  facts 
which  is  as  follows : 

"The  New  Ohio  Building  Association  is 
an  insolvent  corporation.  Its  insolvencv 
is  due  partly  to  the  over-payment  of  divi- 
dends by  its  secretary,  George  R.  Topp,  and 
partly  to  a  misapplication  of  its  moneys  by 
Its  treasurer,  William  Peters.  The  amount 
of  the  shortage,  as  determined  by  the  receiver, 
is  about  thirty-one  per  cent.  George  H. 
Eyersmann  is  the  receiver  of  the  company, 
and  is  engaged  in  winding  up  its  affairs. 
The  receiver  was  appointed  December  5,  1889. 
Haria  Theresa  Schmitt  became  a  member  of 
tbe  corporation  May  6,  1880,  and  subscribed 
for  twelve  shares  of  its  stock  ($250.00,  each) 
and  bid  for  a  loan  of  money  for  the  amount 
of  her  shares,  three  thousand  ($8,000.00)  dol- 
ian.  This  sum  was  advanced  to  her,  and 
the  gave  to  the  company  her  mortgage  on 
certain  real  estate  in  Cincinnati,  described 
in  the  petition  in  this  case.  This  mortgage 
''[as  duly  recorded  May  6,  1880.  The  clause 
of  defeasance  provided :  **  That  if  said  Maria 
Theresa  Schmitt,  who  has  become  a  member 
^L.R.A- 


of  said  building  association  and  subscribed 
to  twelve  shares  therein  and  received  in  ad- 
vance from  said  association  said  sum  of  three 
thousand  ($8,000.00)  dollars,  the  par  value 
of  said  shares,  shall  pay  or  cause  to  be  paid 
to  the  said  building  association,  without  de- 
mand therefor,  according  to  its  constitution 
and  by-laws,  until  such  time  as  the  weekly 
dues  paid  and  dividends  declared  and  unpaid, 
shall  amount  to  said  sum  of  three  thousand 
($8,000.00)  dollars,  or,  in  case  of  the  dissolu- 
tion of  said  association,  until,  within  the 
meaning  of  the  constitution  and  by-laws  of 
said  association,  she  shall  be  released  there- 
from: 

'^l.  The  sum  of  six  dollars  per  week  from 
the  date  hereof,  the  same  being  the  dues  on 
said  twelve  shares ; 

"2.  The  sum  of  six  per  cent  interest  upon 
said  threo  thousand  ($8,000.00)  dollars,  pay- 
able pro  rata  in  weekly  payments,  subject 
to  rebatement  every  corporate  year ; 

''S.  The  sum  of  six  ($6.00)  per  week  from 
the  date  hereof  for  a  period  of  forty  (40) 
weeks,  the  same  beinff  in  payment  of  the 
premium  of  two  hundred  and  forty  dollars 
bid  on  fiaid  twelve  shares ; 

''4.  All  fines,  assessments,  and  penal tiea 
which  the  said  Maria  Theresa  Schmitt  shall 
incur,  and  which  m^y  be  levied  upon  her 
as  a  member  of  said  association,  ana  in  ac- 
cordance with  its  constitution  and  by-laws; 

''S.  All  rents,  taxes,  assessments,  and  pre- 
miums of  insurance  upon  the  said  mortgaged 
premises,  in  accordance  with  the  constitu- 
tion and  by-laws  of  said  association ;  then 
this  instrument  to  be  null  and  void. " 

The  constitution  of  said  association  con- 
tains the  foUowinir  sections: 
**  ARTICLE  XI. 

''I.  All  members  shall  pay  for  every  share 
fifty  (50)  cents  initiation  fee,  and  an  install- 
ment of  fifty  (50)  cents  per  week. 
"ARTICLE  XIL 

''I.  Every  shareholder  shall  be  entitled  to 
a  sum  equal  to  the  amount  of  $250.00  for 
each  share. 

*'8.  Every  share  for  which  the  money  haa 
been  drawn  shall  be  considered  as  a  'paid- 
out'  share,  and  shall  bear  six  per  cent  Inter- 
est (0  per  cent)  annually,  and  the  premium 
must  bie  paid  in  weekly  rates.  The  interesta 
and  premiums  shall  be  payable  *pro  rata,* 
as  soon  as  any  part  of  the  money  is  ready  to> 
be  paid  out.  Interest  will  only  be  charged 
on  the  amount  remaining  due  at  the  begin- 
ning of  each  year. 

••4.  Every  member,  who  wishes  to  draw 
the  amount  of  his  or  her  shares,  shall  secure^ 
the  payment  by  the  executing  of  an  accepta- 
ble mortfifage  on  real  estate,  and  this  mort- 
fage  shall  remain  in  force  until  the  weekly 
ues  and  undrawn  dividends  make  up  the- 
sum  of  $250. 00  on  each  share,  the  mortgage 
shall  then  be  canceled,  and  such  a  meml^ 
shall  then  cease,  on  the  ground  of  such  shares, 
to  be  a  member. 

"Those  members  who  have  not  yet  drawn 
money  can  have  their  dividend  paid  to  them ; 
they  may  also  draw  their  money  before  six 
months  without  the  dividends. 

*'  Maria  Theresa  Schmitt  was  a  stockholder, 
and  shared  equally  with  the  others  in  the> 
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profits  of  the  company,  and  withdrew  the 
same  from  time  to  time.  Slie  withdrew  divi- 
dends from  time  to  time  as  they  were  de- 
clared, amounting  to  nine  hundred  and  nine- 
ty-five and  92-100  ($995.92)  dollars,  with  the 
consent  of  the  association. 

**  Maria  Theresa  Schmltt  made  the  last  pay- 
ments in  her  book  on  November  27,  1889, 
which  was  the  last  regular  meeting  night 
but  one  before  the  receiver  was  appointed, 
and  demanded  cancellation  of  her  mortgage, 
which  was  refused. 

**  The  last  payment  of  dues  with  the  other 
payments  of  dues  made  the  entire  amount 
paid  in  by  her,  as  dues,  the  sum  of  $3,000.00. 
In  addition  to  the  dues,  defendant  paid  in- 
terest and  premium  in  full.  The  losses  oc- 
curred during  her  membership.  The  assets 
of  the  company  are  mortgages.  The  liabili- 
ties are  to  members  only. 

*'The  entire  premium  of  $240.00  due  under 
said  mortgage  was  paid  by  Maria  Theresa 
Bchmitt,  at  the  time  she  became  a  member 
of  the  association,  to  wit.  May  5,  1880.  The 
dues  and  interest  called  for  by  the  mortgage 
were  paid  regularly  and  according  to  the 
terms  of  the  mortgage. 

'^The  court  finds  that  the  proceedings  in 
the  superior  court  of  Cincinnati,  in  which 
plaintiff  was  appointed  receiver,  were  for 
the  dissolution  oi  the  association ;  and  that 
the  assessment  set  up  in  the  petition  herein 
was  made  by  the  said  receiver;  that  there 
are  a  great  number  of  members  of  said  asso- 
ciation, both  borrowing  and  non-borrowing, 
and  that  none  of  said  members,  including 
the  defendant,  were  parties  to  said  case  in 
which  the  receiver  was  appointed,  nor  were 
they,  or  this  defendant,  given  an  opportun- 
ity to  be  heard  in  reference  to  said  assess- 
ment; that  there  were  a  large  number  of 
members  of  said  association,  both  borrowing 
and  non- borrowing,  who  were  members  there- 
of during  the  time  said  losses  set  up  in  the 
I)etition  occurred,  and  who  withdrew  from 
said  association  prior  to  the  time  said  associa- 
tion went  into  the  hands  of  the  receiver,  and 
that  none  of  said  parties  have  been  brought 
into  said  suit  in  the  superior  court  of  Cin- 
cinnati, nor  have  the  liabilities  of  said  par- 
ties been  considered  in  making  said  assess- 
ment. " 

The  court  found  and  adjudged  that  the  de- 
fendant was  liable  as  a  member  for  her  pro- 
portion of  the  losses,  but  held  that  the  condi- 
tion of  the  mort«rage  had  been  performed  and 
that  she  was  entitled  to  have  it  canceled,  and 
decreed  accordingly. 

The  plaintiff  in  error  claims  that  the  judg- 
ment, ordering  a  cancellation  of  the  mort- 
gage is  not  sustained  by  the  findings,  and 
asks  to  have  it  reversed. 

Messri.    HnntingtoB    &   Holmes,   for 

plaintiff  in  error: 

Borrowers  and  non -borrowers  of  a  building 
association  are  stockholders. 

The  weekly  payments  made  by  stockholders 
are  payments  on  * 'stock  or  shares  subscribed." 
They  are  not  payments  on  the  mortgage. 

Sea>a  Y.  Victoria  Bldg,  Amo.  48  Ohio  St.  878. 

Where  they  share  equallv  in  the  profits  they 
must  share  equally  in  the  losses. 
29  L.R.  A. 
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Payments  on  "stock  or  shares  subscribed* 
are  subject  to  the  payment  of  the  expenses  in- 
cident to  the  management,  and  to  losses  of  aoy 
kind. 

Being  equally  entitled  with  all  the  others  in 
the  direct  ratio  of  his  interest  in  the  society  to 
share  in  the  common  gains  of  the  enterprise, 
every  member  is  liable  to  contribute,  in  the 
same  proportion  in  which  he  expects  to  profit, 
to  the  losses  and  expenses  incident  to  its  man- 
agement. 

Endlich,  Bldg.  Asso.  §  104;  MeQraih  y. 
Hamilton  Sav.  db  Loan  A$9o.  44  Pa.  983. 

He  cannot  evade  such  liability  by  a  transfer 
of  his  stock  without  the  consent  of  the  corpo- 
ration, nor  can  he  be  allowed  to  withdraw 
from  the  association  for  the  purpose  of  escap- 
inff^his  proportion  of  the  common  burden. 

Endlich,  Bldg.  Asso.  §  104;  Eetrhart  ▼. 
Westchester  A  P,  R.  Co.  28  Pa.  889;  MeOrath 
V.  Hamilton  8av,  4k  Loan  Asso.  supra. 

The  society  may  assess  the  loss  on  each 
share  pre?  ra to. 

Endlich,  Bldg.  Asso.  §  105;  United  States 
Bldg.  A  Loan  Asso.  v.  Silwrman,  86  Pa.  890; 
WiUman  v.  Building  Aim.  7  W.  N.  C.  84; 
KnoUanek  v.  Robert  Blum  Bldg.  A  Loan  Asso. 
No.  g,  8  Pitteb.  L.  J.  N.  S.  39:  Paffert  v.  Paf- 
ert,  Id.  40. 

Messrs,  TvLgmmn  &  Baker  for  defend- 
ant in  error. 

Minshall,  Oh,  «71,  delivered  the  opinion 
of  the  court : 

Mutuality  is  the  essential  principle  of  a 
buildinff  association.  Its  business  is  con- 
fined to  Its  own  members ;  its  object  being  to 
raise  a  fund  to  be  loaned  among  themselves, 
or  such  as  may  desire  to  avail  themselves  of 
the  privilege.  This  is  done  by- the  payment, 
at  stated  times,  of  small  sums  in  the  way  of 
dues,  interest  on  loans  and  premiums  for 
loans.  Each  shareholder,  whether  a  borrower 
or  non -borrower,  participates  alike  in  the 
earnings  of  the  association  and  alike  assists 
in  bearing  the  burthen  of  losses  sustained. 
It  has  what  is  called  a  capital  stock.  But 
this  is  only  true  in  a  modified  sense.  Unlike 
other  corporations  for  profit,  a  share  in  a 
building  association  has,  at  the  inception, 
only  nominal  value.  Its  value  is  expected 
to  increase  by  the  lapse  of  time  and  the  suc- 
cess of  the  association.  It  is  contrary  to  the 
purpose  and  genius  of  a  building  association 
that  a  share  In  it  should  be  paid  up  at  the 
time  of  the  subscription.  This  is  done  by 
the  payment  of  small  dues  and  the  credit- 
ing, at  stated  times,  ot  the  earnings  in  the 
way  of  dividends.  When  the  aggregate  dues, 
with  the  credited  earnings,  equal  in  amount 
the  par  value  of  a  share  of  stock,  it  is  paid 
up,  and  the  owner,  for  that  share,  ceases  to 
be  a  stockholder.  He  is  entitled  to  the  par 
value  of  his  stock,  but  can  no  longer  partici- 
pate in  the  earnings  of  the  association.  His 
relation,  then,  becomes  simply  that  of  a  cred- 
itor, until  he  is  paid.  Of  course  what  is  here 
said,  is  subject  to  the  qualification,  that  no 
losses  have  been  sustained.  Losses  are  inci- 
dent to  the  most  careful  management  of  men  ; 
they  cannot  be  wholly  avoided ;  though  It 
is  worthy  of  note  that  the  smallness  of  the 
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loflses  in  the  management  of  building  associa- 
tions, compared  with  that  of  other  monied  in- 
stitutions, is  remarkable.  Still,  agents  may 
prove  unfaithful  and  bad  loans  be  made. 
When  this  happens,  the  mutual  character  of 
the  association  prescribes  that  the  burthen 
must  be  sustained  by  the  stockholders,  accord- 
ing to  the  amount  of  their  stock  ;  for  he  who 
participates  in  the  benefit  of  a  business  must 
assist  in  bearing  the  burthen. 

As  before  observed,  borrowers  and  non- bor- 
rowers participate  alike  in  the  earnings  of 
a  building  association.  The  difference  be- 
tween them  is  simply  in  the  time  at  which 
each  class  is  paid  the  par  value  of  his  shares. 
A  borrower,  before  his  stock  is  paid  up,  re- 
ceives from  the  association  the  par  value  of 
his  shares,  in  the  nature  of  an  advance  loan. 
For  this,  he  agrees  to  pay  the  premium,  if 
any,  for  the  privilege,  the  interest  on  the 
money  advanced,  subject  to  abatements  to  be 
made  at  stated  times,  and  the  dues  on  his  stock 
until  it  matures.  In  other  words,  he  agrees 
to  keep  up  and  pay  out  his  stock,  as  if  he 
were  a  non- borrower,  in  consideration  of  the 
•mount  being  advanced  to  him  before  that 
time.  Hence  the  borrower  remains  a  stock- 
iiolder  and  participates  in  all  the  privileges 
and  benefits  of  a  stockholder :  has  a  voice  in 
the  management  of  the  association  and  par- 
ticipates m  its  earnings.  The  latter  go  to- 
ward discharging  his  obligations  arisinc  on 
the  loan,  and  to  shorten  the  time  in  which 
he  will  be  fully  discharged  therefrom.  For, 
uking  all  losses  into  account,  whenever  the 
shares  of  a  borrower  have  reached  their  par 
value  by  the  payment  of  dues  and  the  appor- 
tionment of  earnings,  the  loan  is  liquidated 
and  he  ceases  to  be  a  member,  as  he  would,  if 
be  had  not  borrowed  at  all.  In  other  words, 
with  his  shares  paid  up,  he  discharges  his 
obligations  as  a  borrower.  And  the  exact 
test  of  his  right  to  call  for  a  cancellation  of 
the  mortgage  given  to  secure  his  obligations 
as  a  borrower,  is  the  inquiry  whether  he 
would  have  been  entitled  to  receive  from  the 
association  the  par  value  of  the  shares  on 
which  the  loan  was  made,  had  he  not  become 
a  borrower. 

In  this  case,  Mrs.  Bchmitt  subscribed  for 
twelve  shares,  and  received  from  the  associa- 
tion their  par  value,  $3,000,  as  an  advanced 
loan,  at  a  premium  of  $240.  She  paid  the 
premium,  and  agreed  to  pay  the  dues  there- 
on, 16,00  per  week,  and  interest  at  the  rate 
of  six  per  cent,  subject  to  an  annual  abate- 
ment, "until  such  time  as  the  weekly  dues 
paid  and  dividends  declared  and  unpaid  shall 
amount  to  the  sum  of  three  thousand  dollars, " 
and  all  '^assessments"  that  might  be  levied 
upon  her  as  a  member  of  the  association. 
8he  paid  the  premium,  the  dues,  $8,000,  and 
the  interest  on  the  loan  to  the  appointment 
of  the  receiver.  These  facts,  standing  alone, 
would  satisfy  the  mortgage.  But  it  is  fur- 
ther found  that  the  association  is  insolvent ; 
that  its  capital  is  impaired  to  the  extent  of 
about  thirty-one  per  cent,  for  which  the  re- 
ceiver has  made  an  assessnocnt  on  the  mem- 
^,  including  the  defendant ;  that  the  losses 
occurred  during  her  membership ;  were  caused 
oj  the  payment  of  dividends  that  had  not 
1^  earned,  and  the  misapplication  of  mon- 
28L&A. 


eys  by  the  treasurer ;  and  that  she  had  with- 
drawn $096.92  of  these  unearned  dividends, 
although  the  right  to  draw  earned  dividends 
was  limited  by  the  constitution  to  those  mem- 
bers who  had  not "  drawn  money. "  Can,  then, 
a  borrower,  under  these  circumstances,  claim 
the  cancellation  of  his  mortgage?  We  think 
not.  To  do  so  would,  as  we  have  shown, 
undermine  the  principles  upon  which  these 
associations  are  organized.  By  the  terms  of 
the  constitution  of  the  association,  on  the 
cancellation  of  the  mortgage,  the  borrower 
ceases  to  be  a  member,  anuall  liability  to 
it  is  at  an  end.  We  see  no  reason  why  the 
remaining  members  should  be  left  to  bear  all 
the  burthen,  resulting  from  losses,  for  which 
they  are  no  more  to  blame  than  she  is.  It  is 
wholly  unlike  a  savings  society  where  the 
borrower  is  not  a  member  or  otherwise  inter- 
ested in  its  business.  Having  no  voice  in 
the  management  nor  interest  in  the  earning 
of  the  society,  the  borrower  and  it  sustain 
the  simple  relation  of  debtor  and  creditor. 
Here,  as  shown,  the  borrower  is  also  inter- 
ested as  a  creditor.  The  loan  is  for  no  defi- 
nite period  of  time.  It  depends  upon  the 
management  of  the  association,  in  which  he 
continues  as  a  member  and  has  a  voice.  It  is 
in  view  of  the  relation  of  the  borrower  to  the 
association  and  the  possibility  of  losses,  that 
the  mortffage  stipulates  that,  in  addition  to 
the  specific  conditions  mentioned,  the  bor- 
rower shall  pay  all  ''assessments"  that  may 
be  levied  on  nim.  The  fourth  section  of  the 
twelfth  article  of  the  Constitution,  on  which 
much  stress  is  laid,  simply  expresses  what 
would  be  true  in  a  safely  conducted  associa- 
tion. It  does  not  include  nor  apply  to  the 
case  where  there  are  no  earnings,  and  losses 
have  to  be  met  and  borne.  This  was  wisely 
provided  for  in  the  mortgage.  It  was  a  mat- 
ter about  which  the  parties  could  and  have 
contracted.  There  is  no  suggestion  of  fraud 
or  mistake  in  its  execution,  and  their  rights 
must  be  determined  by  its  stipulations,  con- 
forming as  thev  do  to  Ihe  equity  and  justice 
of  the  case.  She  has  received  from  the  asso- 
ciation, in  the  way  of  unearned  dividends,  a 
sum  greater  than  the  assessment  that  has  been 
made  on  her. 

But  it  is  insisted  that  Mrs.  Schmitt  and 
the  other  members  were  not  parties  to  the 
suit  in  which  the  receiver  was  appointed 
and  that  he  had  no  power  to  make  the  assess- 
ment and  it  is  not  binding  upon  them.  This 
objection  is  without  weight.  It  is  not  nec- 
essary that  the  members  should,  as  individ- 
uals, have  been  made  parties  to  that  suit. 
They  were  parties  in  their  corporate  name 
and  capacity,  and,  for  the  appointment  of  a 
receiver,  that  was  sufficient.  We  will  pre- 
sume that  the  receiver  was  duly  appointed, 
as  there  is  nothing  to  the  contrary.  As  re- 
ceiver, it  was  his  dutv  to  collect  the  assets 
and  wind  up  the  affairs  of  the  association. 
This  could  only  be  done  by  ascertaining  the 
loss  and  making  an  assessment  on  the  mem- 
bers to  meet  it.  It  was  simply  a  matter  of 
calculation,  involved  no  matters  of  personal 
confidence,  and  could,  therefore,  be  made  by 
the  receiver  as  well  as  by  the  members  them- 
selves or  their  chosen  agents.  Moreover,  these 
had  been  displaced  by  the  appointment  of  the 
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receiyer,  and  could  not  act  in  the  premiMS. 
It  is,  however,  found  that  a  large  number 
of  members,  borrowing  and  non-borrowing, 
who  were  such  during  the  time  the  losses  oc- 
curred, had  withdrawn  prior  to  the  time  the 
association  went  into  the  hands  of  a  receiver. 
This  does  not  affect  the  question  here.  In 
the  abseuce  of  bad  faith,  such  persons  as  had, 
according  to  the  constitution  and  by-laws  of 
tiie  association,  withdrawn  and  ceased  to  be 
memben,  cannot  again  be  brought  into  the 


association  for  the  settlement  of  losses.  Wmt 
gerien  ▼.  Atpell,  47  Ohio  St.  850,  261.  The 
withdrawal  beins  an  executed  transaction, 
can  only  be  recalled  bv  the  association,  and 
a  remedy  had,  in  conformity  to  the  rules  of 
equity  jurisdiction. 

It  follows,  as  we  think,  that  ths  jftdgmtnt 
of  the  Oireuit  Oourt,  dUmimng  the  petition  cf 
the  receiver,  ehtmld  be  reversed,  and  Judgment 
entered  upon  the  findings  as  prayed  lor  in 
the  petition. 
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City  of  FINDLAY,  Plff.  in  Err., 

V. 

John  W.  PERTZ  et  al, 
(06  Fed.  Rep.  427.) 

1*  Forty  days  after  the  ezpiratlcm  of 
the  trial  term  may  be  allowed  by  the  oourt  at 
such  term  for  fllinflr  a  bill  of  exceptions. 

8.  ▲  Mil  of  ezoeptioiie  embodylnfr  the 
ehar^e  and  immediately  following  it 
statinfir  that  one  of  the  eonnsel  said 
**the  defendant  excepts,**  with  the  ground  of 
exception,  Indudinflr  a  refusal  to  obarge  as  re- 
quested and  an  exception  to  the  charge  as  de- 
livered, sufllciently  shows  that  exceptions  to  the 
charge  were  seasonablj  taken. 

8.  The  rig^ht  of  a  eity  to  reseind  a  sale 
to  it  because  a  eommission  was  paid 
to  Its  ollleer  through  whom  It  waa  made.  Is 
not  acrected  by  the  fact  that  the  seller  did  not 
know  that  the  city  was  Ignorant  of  the  double 
relation  of  such  offloer  and  supposed  that  he 
would  give  the  city  credit  for  the  commission. 

4*  ▲  c<mtraet  Ibr  the  sale  of  property 
to  a  city  thron^h  one  of  its  ofllcers  who 
receires  a  commission  from  the  other  party  tor 
effecting  it,  is  Illegal  and  void  both  at  common 
law  and  under  Bev.  Stat.  I  6B00,  declaring  It  a 
penal  offense  for  any  -public  oCBoer,  agent,  ser- 
vant, or  employ^  to  be  directly  or  indirectly  in- 
terested in  any  contract  for  the  purchase  of  any 
property  of  the  state,  county  or  municipality. 

6.  ▲  cityt  upon  discoverini^  that  its 
ai^nt  was  paid  a  commission  upon  a  sale 
to  it,  may  either  repudiate  or  ratify  and  affirm 
the  contract,  as  it  elects. 

6.  The  use  by  a  city  of  gam  separators 
sold  to  it  for  two  months  after  discovering 
that  its  agent  was  paid  a  commission  upon  the 
sale,  is  not  so  conclusive  of  ratification  of  the  sale 
as  to  take  that  question  from  the  Jury. 

7.  Ratification  of  a  sale  to  a  city*  not- 
withstanding^ a  commission  paid  to  its 
ag:ent  by  the  seller  confirms  it,  subject  to  the 
warranties  made,  and  that  the  city  may,  when 
sued  for  the  purchase  price,  recoup  to  tbe  ex- 
tent of  any  damage  sustained  by  the  breach  of 
any  warranty. 

(February  SB,  IflOfi.) 

ERROR  to  the  Circuit  Court  of  the  United 
StateB  for  the  Northern  District  of  Ohio 


NOTX.— In  respect  to  the  conflict  of  interests  or 
double  capacity  of  officers  contracting  with  them- 
selves, see  note  to   Tippecanoe  County  Gomrs.  ▼. 
Mitchell  (Ind.)  lA  L.  EL  A.  6»). 
20  L.  R.   A. 


to  review  a  Judgment  in  favor  of  plaintiffs  in 
an  action  brought  to  recover  the  piioe  of  cer- 
tain gas  separators  alleged  to  have  been  sold 
and  delivered  by  the  plaintiffs  to  the  defend- 
ant dty.    Reversed. 

Statement  by  Lorton*  Oircuii  Judfie: 
The  facts  necessary  to  be  stated  to  an  un- 
derstanding of  the  legal   questions  to  be 
decided  are  substantially  these : 

The  plaintiff  in  error  is  a  municipal  cor- 
poration of  the  state  of  Ohio.  It  owned  and 
operated  a  plant  for  the  distribution  of 
natural  gas  to  consumers  within  the  city. 
This  plant  waa  under  the  control  of  an  arm 
of  the  city  government  called  the  **  board  of 
gas  trustees,"  composed  of  five  members, 
elected  annually  by  the  quallfled  voters  of 
the  city.  That  board  had  authoritv  to  em- 
ploy a  superintendent,  whose  duty  it  was  to 
maintain  and  operate  the  plant,  nuke  all 
necessary  improvements  and  repairs,  collect 
the  dues  from  consumers,  and  render  all  other 
necessary  services,  under  direction  and  su- 
pervision of  the  board  of  gas  trustees,  a* 
might  be  required  for  a  successful  opentloa 
of  a  natural  gas  systenL  The  duties  of  the 
superintendent  w^e  such  as  to  require  an 
expert  in  the  boring  and  nuuiagement  of 
gas  wells  and  in  the  safe  and  economical 
distribution  of  the  gas  to  consumers.  The 
position  was  that  of  an  employ 6  of  the  city 

fovemment,  and  was  one  involving  expert 
Qowledge  and  a  considerable  degree  of 
trust  and  confidence.  The  defendants  in  error 
were  partners,  doing  business  under  the  firm 
name  of  Pertz  &  Stewart,  at  Eokomo.  Ind.. 
and  as  such  were  patentees  and  manufacturera 
of  a  machi  ne  called  an  **  automatic  separator. " 
These  machines  were  adapted  to  be  attached 
to  the  orifice  of  a  natural  gas  well  and 
purported  to  separate  tbe  oil  or  water  which 
came  to  the  surface  intermingled  with  the 
gas  and  were  represented  to  operate  au- 
tomatically. This  firm  had  in  their  service 
one  Melvin  M.  Brooks,  who  acted  as  their 
agent  in  Indiana  for  the  sale  of  their  sep- 
arators, upon  a  commission.  In  thesprlD^ 
of  1890,  this  agent  went  into  tbe  Fiodlay. 
Ohio,  oil  field,  for  the  purpose  of  selling 
separators  for  the  said  Pertz  &  Stewart. 
Awhile  in  that  field  as  the  agent  of  defendantft 
in  error,  he  was  chosen  superintendent  of 
the  gas  plant  owned  and  operated  as  aforesaid 
by  the  city  of  Findlay.  July  12,  1890. 
Brooks  wrote  to  defendants  In  error  a  letter 
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oonoernlnff  sepanton  for  uae  on  the  city 
wells.  Tnat  letter  is  not  produced  by  them. 
Mr.  Stewart  states  that  the  letter  was  one  of 
inquirj  as  to  how  the  separators  woald  work 
on  oil  wells.  The  answer  to  that  letter  was 
dated  July  16,  1890,  and  was  in  these  words : 
Tertz  &  Stewart,  Manufacturers  of  Auto- 
matic Gkis  Separator  and  Drip. 

''Eokomo,  Ind.,  July  !«,  1800. 
^'Mr.  M.  M.  Brooks,  Findlay.  Ohio— Dear 
Sir :  Tour  favor  of  the  12th  received.  We 
will  be  glad  to  furnish  you  any  number  of 
separators  you  may  desire.  Ton  may  connect 
them  to  a  well  producing  oil  with  the  gas, 
and  rest  assured  that  they  will  separate  the 
oil  just  as  readily  as  the  water ;  but,  when 
you  desire  to  connect  to  a  well  producing 
oil,  please  so  state  in  your  order,  for  the  rea- 
son that  we  make  the  valve  a  little  larger 
for  oil  than  we  do  for  water.  We  sell  them 
with  the  same  guaranty  for  separating  oil  as 
we  do  for  water.  Hoping  to  bear  from  you 
soon, 

"  Tours  very  truly,  Pertz  A  Stewart " 
The  board  of  gas  trustees,  upon  representa- 
tions of  Brooks,  authorized  him  to  purchase 
for  the  city  of  Findlay  three  of  these  auto- 
matic separators.  This  was  done  by  a  letter 
dated  July  22,  1890,  in  these  words : 

**  Findlay,  Ohio,  July  83nd,  1890. 
"Pertz  A  Stewart,  Eokomo,  Ind. — (Gentle- 
men :  Please  ship  us  at  once  to  Btewarts- 
ville,  Hancock  County,  Ohio,  8  separators 
for  oil  and  gas,  and  1  for  water  and  gas. 
Stewartsville  is  on  the  Nickel  Plate  Rail- 
road. 

•Tours  truly.    The  City  Oas  Works." 
This  letter  was  written  by  Brooks,  and  de- 
fendants in  error  admit  that,  when  received, 
they  recognized  it  to  have  been  written  by 
him. 

August  11,  1890,  Brooks  ordered  sixteen 
other  separators,  by  letter  in  these  words : 
"Findlay,  Ohio,  August  11th,  1890. 
"Messrs.  Pertz  &  Stewart,  Kokomo,  Ind.— 
Oentlemen:  Please  ship  to  Stewartsville, 
Ohio,  via  Nickel  Plate  K.  R,  10  automatic 
separators,  and  to  Van  Buren  6  of  the  same. 
The  latter  is  a  station  on  the  Toledo,  Co- 
lumbus &  Cincinnati  R.  R.,  a  short  distance 
north  of  Stewartsville.  If  you  cannot  ship 
the  entire  order  at  once,  please  ship  to 
Stewarteville  first.  I  think  that  oil  is  the 
•  .  .  likely  to  come  first  in  these  wells. 
I  examined  the  ones  sent,  but  can't  detect 
any  difference  in  them. 
'"Truly  yours, 

^The  City  Gas  Works, 
"By  M.  M.  Brooks,  Supt.» 
On  September  7,  1890,  Brooks  again  made 
an  order  for  thirteen  additional  marines,  by 
the  following  letter : 

"Findlay,  Ohio. 
"Pertz  &  Stewart,  Eokomo,  Ind.— Gentle- 
men:   Please  ship  separators  as  follows:  5 
to  Stewartsville ;  8  to  Findlay.    I  had  dis- 
covered  the  error  in  your  invoice  of  Aug. 
Jia  and  had  it  corrected.      Please  send  them 
forward  as  soon  as  possible. 
Z' Truly  yours,       M.  M.  Brooks,  Sunt." 
The  first  three  separators  were  billed  at 
1105  each,  and  on  September  12,   1890,    a 
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remittance  in  full  of  bill  was  made  by  the 
following  letter : 

"Findlav,  Ohio,  September  13,  1890. 
"Pertz  and  Stewart,  Kokomo.  Ind.— Gen-' 
tlemen  :  Inclosed  find  New  Tork  Exchange 
No.  87,668,  for  three  hundred  and  fifteen 
dollars,  same  being  on  account  Please  ac- 
knowledge receipt  of  same. 
"  Respectful  ly  yours, 

^The  City  Gas  Works. 

"Per  C.  K.  Beach,  8ec'y.» 
As  these  separators  were  delivered,  they 
were  attached  to  the  gas  wells  operated  by 
the  gas  trustees,  by  their  superintendent, 
Melvin  M.  Brooks.  November  1,  1890,  de- 
fendants in  error  rendered  an  account  for 
the  29  separators  which  had  been  ordered 
by  the  letters  of  August  11th  and  September 
7th.  This  account  was  in  these  words  and 
figures: 

"Eokomo,  Ind..  November  1,  1890. 
"City  Gas  Works,  Findlay,  Ohio.  In  Ac- 
count with  Pertz  A  Stewart,  Proprietors  of 
John  W.  Pertz  Automatic  Separator. 

Aug. ».     To  Mdse. $815  00 

*•     28.  **      ^00 

»•    a.        ••     106  00 

Sept.  4.  -      880  00 

•'IS.  ••      MO  00 

••   «.       -    ^    S»oo 

18,046  00 

"Please  remit.  Unless  otherwise  advised, 
will  draw  for  $1. 050  on  the  10th  inst.  Please 
honor  draft,  and  oblige." 

To  this  the  following  reply  was  made : 
''Findlay,  Ohio,  November  6,  1890. 

"Messrs.  Pertz  A  Stewart,  Eokomo,  Ind. — 
Gentlemen :  Please  do  not  draw  on  us.  We 
note  you  have  billed  the  separators  at  the 
gross  price.  Please  send  credit  memoranda 
of  the  discount  by  return  nuiil.  We  under- 
stand the  discount  is  ten  per  cent  on  a  sale 
of  four.  We  presume  a  greater  discount  will 
be  allowed  on  the  number  we  have  purchased. 
Tour  reply  by  return  mail  will  oblige, 
"Yours  respectfully, 

"The  City  Gas  Works, 

"Chas.  K.  Beach,  Secy." 

The  ffas  trustees  denied  that  they  had  au- 
thorizes the  purchase  of  the  twenty- nine 
separators  ordered  by  the  letters  of  Brooks 
alx)ve  cited,  and,  suspecting  that  the  price 
charged  was  excessive,  began  to  make  in- 
quiry. Brooks,  when  approached  on  the  sub- 
ject, said  $105  was  the  net  price,  and  that 
no  commission  or  discount  was  allowed; 
upon  being  pressed  about  the  matter  and 
confronted  with  evidence  that  a  discount  or 
commission  had  been  allowed  other  pur- 
chasers, admitted  that  he  was  the  agent  of 
Pertz  A  Stewart,  and  that  they  bad  allowed 
him  a  commission  of  $10  on  each  of  the  sep- 
arators purchased  for  the  citv  of  Findlay.  He 
admitted  that  he  had  received  $30  as  com- 
mission on  the  three  separators  bought  by 
direction  of  the  trustees,  and  offered  to  turn 
it  over  to  the  city.  He  admitted  that  he 
would  receive  $290  on  the  other  purchases, 
and  proposed  that  these  coiuniissions  should 
be  credited  to  the  account  against  the  citv. 
Upon  these  admissions  he  was  immediately 
discharged  from  his  position. 

November  17,  1890,  the  defendant  in  error 
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wrote  the  following  letter,  and  inclosed  a 
new  account,  crediting  thereon  the  com- 
missions  due  to  Brooks: 

*'Kokomo,  Ind.,  November  17,  1890. 
"City  Gas  Works,  Findlay.  Ohio,  in  Ac- 
count with  Pertz  &  Stewart,  Proprietors  of 
John  W.   Pertz  Automatic  Separator  and 
Drip. 
1890. 

July  26.  8  eeparators,  at  |105....f815  00 

Aug.  20.    8  ' 816  00 

**     22.  6             "         "     -  ....  OaO  00 

"     28.  1             -         *•     ^  ....  105  00 

•*^    IS.    8 840  00 

*•     a.    6  -         -     -  ....  6S5  00     $8,880  00 

Sept.  IS.    By  N.  Y.  Exchange $816  00 

Nov.  18.    By  M.M.  Brooks 8000 

Mot.  la    By  each  $10.00  Oom.  on 

SMhSept. 280  00         886  00 


Balance $2,726  00 

••Pertz  &  Stewart, 
''Manufacturers  of 
Automatic  Gas  Separator  and  Drip." 
••Eokomo,  Ind.,  November  17,  1890. 
•City  Gas  Works,  Findlay,  Ohio— Gentle- 
men :    Inclosed  please  find  statement  of  your 
account  to  November  17,  1890.     We  received 
letter  from  Mr.  Brooks  the  15th,  under  date 
of  November  18th,  inclosing  $80.00  commis- 
sion, paid  him  on  three  separators  that  you 
had  paid  for  September  12.    Mr.  Brooks  re* 

auests  us  to  place  the  same  to  the  credit  of 
le  City  Gas  Works,  and  also  the  $10.00 
commission  on  each  of  the  twenty- nine  sep- 
arators not  yet  paid  for,  which  request  has 
been  complied  with,  as  you  will  notice  in 
statement.  There  seems  to  have  been  some 
misunderstanding  between  Mr.  Brooks  and 
the  company  or  gas  works  concerning  the 
$10.00  commission  on  separators.  Hoping 
the  matter  is  satisfactorily  adjusted,  we  are, 
*  Yours  verv  truly, 

"Pertz  &  Stewart. 
**By  Stewart." 
To  this  the  gas  trustees  replied,  under  date 
of  November  18,  1890,  as  follows: 

*«  Office  of  the  City  Gas  Works.    Superin- 
tendent. 

*•  Findlay,  Ohio,  November  18,  1890. 
^Messrs.  Pertz  &  Stewart,  Eokomo,  Ind.— 
Gentlemen :  Yours  of  November  17  received, 
saying  you  have  a  letter  /rom  Mr.  Brooks  on 
the  15th  inst.,  dated  18th  inst.,  returning  to 
you  $30.00  commission,  paid  by  you  to  him 
on  three  separators  that  we  had  paid  for  Sep- 
tember 12,  and  that,  at  Mr.  Brooks*  request, 
you  place  the  $80.00  to  the  credit  of  the 
City  Gas  Works,  and  that  you  also  credit  us 
with  the  $10.00  commission  on  each  of  the 
twenty -nine  separators  not  yet  paid  for,  all 
at  the  request  of  Mr.  Brooks.  Your  dealings 
with  Mr.  Brooks  were  wholly  unauthorized 
by  us,  and  without  our  knowledge,  and  we 
have  determined  that  we  have  no  contract 
whatever  with  you,  and  will  in  no  way  rec- 
ognize any  indebtedness  to  you.  Whatever 
contract  you  made  with  Mr.  Brooks  you  can 
look  to  him  alone  for  settlement.  We  can- 
not now  permit  you  by  your  letter  of  the  17th 
inst.  to  make  any  contract  with  us,  and  de- 
sire you  to  distinctly  understand  you  never 
had  any  contract  with  this  board,  and  we  have 
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no  present  intention  of  any  with  you.  You 
no  doubt  realize  the  fraudulent  character  of 
your  dealings  with  Mr.  Brooks  so  far  as  this 
board  is  concerned,  as  we  judge  from  your 
letter.  The  separators  you  sent  to  Mr.  Brooks 
are  subject  to  your  order  here,  so  far  as  we 
are  concerned  in  the  matter,  but  yon  must  aS 
once  take  care  of  them  at  your  own  expense. 
We  will  see  to  the  disconnecting  of  such  a» 
are  attached  to  wells,  but  will  have  no  further 
care  of  them.  The  account  you  inclose  us 
will  not  be  paid,  as  we  owe  you  nothing 
whatever.  We  demand  that  you  return  to  us 
the  $315.00  sent  you  on  September  12,  as  the 
same  was  sent  you  under  a  mistake.  As  to 
the  fact  of  our  being  indebted  to  you,  if  it 
is  not  returned,  we  sliall  take  legal  steps  to 
collect  it  by  attachment  on  the  separators  you 
have  here.  You  understand  we  base  our  ac- 
tion and  claim  on  the  ground  of  fraudulent 
contract  between  you  and  Mr.  Brooks. 
** Yours,  etc., 

**  Board  of  Ghu  Trustees, 
**J.  G.  Hull,  President.* 
January  19,  1891,  suit  was  begun  by  de- 
fendants in  error  in  the  circuit  court  of  the 
United  States  for  the  Northern  district  of 
Ohio  for  the  sum  of  |2,725,  with  interest, 
being  the  balance  due  as  per  account  rendered 
November  17,  1890,  and  above  set  out.  The 
pleading  was,  under  the  Ohio  Code  practice, 
a  petition,  answer,  and  reply.  The  answer 
of  the  city  of  Findlay  set  up  the  followinc 
defenses:  (1)  That  the  superintendent  oi 
the  City  Gas  Works,  Melvin  M.  Brooks,  was 
secretly  the  agent  of  the  plaintiffs,  Pertz  & 
Stewart,  and  that  they  had  illegally  and 
fraudulently  procured  him  to  procure  for 
them  a  contract  for  the  sale  of  their  separators 
by  promising  to  him  a  commission  on  each 
separator  sold.  (2)  That  the  defendant  was 
alMolutely  ignorant  of  the  dual  agency  of  the 
said  Brooks,  and  in  reliance  upon  him  as  its 
sole  and  exclusive  servant  and  employ^,  and 
in  reliance  upon  his  representations  as  to  the 
usefulness  and  value  of  the  separators  sold 
by  plaintiffs  and  as  to  the  necessity  for  par- 
chasing  same,  had  authorized  him  to  con- 
tract for  three  of  said  machines.  (8)  That 
said  Brooks,  without  authority,  had  ordered 
twenty-nine  other  separators,  and  had  placed 
them  upon  various  gas  wells  belonging  to  de- 
fendant, without  the  knowledge  of  defendant. 
(4)  That  defendant  had  not  discovered  the 
fact  that  said  Brooks  was  at  the  same  time 
acting  for  both  buyer  and  seller  until  in  No- 
vember, 1890,  and  that,  upon  that  discovery, 
it  had  discharged  him  from  its  service,  and 
repudiated  the  entire  transaction,  and  noti- 
fied plaintiffs  that  the  said  separators  were 
subject  to  their  order,  and  demanded  a  return 
of  the  $815  paid  them  for  the  three  separators 
ordered  with  its  consent.  (6)  It  alleged,  in 
addition,  that  the  said  Brooks  represented 
that  said  separators  would  effectually  sepa- 
rate either  oil  or  water  from  gas,  and  would 
automatically  eject  the  water  or  oil  thus  sepa- 
rated, and  were  reasonably  worth  $105  each, 
but  that  said  machines  were  not  capable  of 
doing  such  work  as  represented,  or  doing  it 
automatically,  and  were  of  no  practical 
value.  (6)  This  answer  concluded  with  a 
prayer  that  the  petition  might  be  dismissed* 
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and  that  defendant  haye  ludnnent  for  $815, 
and  for  other  proper  rellei.  The  reply  to  this 
answer  admitted  that  Brooks  had  acted  as 
their  aj^ent  in  Indiana,  and  that,  in  1890,  he 
went  to  the  Findlay  oil  fields  for  the  purpose 
of  selling  separators ;  that  the  first  they  heard 
from  him  was  when  they  received  from  him 
the  orders  heretofore  set  out.  They  admitted 
that  they  had  sent  him  a  commission  on  the 
separators  first  ordered.  They  say  that  they 
did  not  know  that  the  gas  trustee  of  Findlay 
were  ignorant  of  the  relations  between  Brooks 
and  the  plaintiffs,  and  supposed  the  qpmmis- 
sions  allowed  Brooks  ''would  eventually  be 
credited  to  the  city."  They  insist  that  they 
acted  in  good  faith,  and  without  collusion 
or  purpose  to  defraud  defendants;  that  the 
invariable  price  of  the  separators  was  $105, 
with  an  allowance  of  $10  on  each  sold  through 
their  agents ;  that,  at  the  request  of  Brooks, 
they  haid  finally  credited  the  city  with  the 
commissions  he  had  earned.  They  further 
insisted  that  the  said  separators  were  attached 
to  the  gas  wells  at  the  time  the  defendants 
repudiated  the  contract,  and  that  defendants 
hfld  continued  to  use  them,  and  were  using 
them  when  suit  was  begun;  that  the  use 
which  had  been  made  of  them  had  made  them 
unmarketable  by  wear  and  exposure,  and  that 
they  could  not  be  disposed  of  except  at  a 
considerable  sacrifice.  There  was  a  jury,  and 
verdict  for  the  full  amount  claimed  by  de- 
fendants in  error.  From  the  judgment  were- 
on,  a  writ  of  error  was  sued  out  by  the  city 
of  Findlay,  and  errors  have  been  assigned 
upon  the  charge  and  for  refusal  to  charge  as 
requested. 

Before  Taft  and  Lurton,  Circuit  Judget, 
and  Seyerens,  District  Judge. 

Mr.  Jason  Blackford  for  plaintiff  in  er- 
ror. 

Menrs.  HarTej*  Seribner  and  Black* 
lid^,  Shirley  A  Moon  for  defendants  in 
error. 

Lnrton,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court : 

1.  The  objection  that  the  bill  of  exceptions 
was  not  filed  during  the  term  is  not  well 
taken.  During  the  term  at  which  the  judg- 
ment was  rendered,  and  on  the  19th  of  Sep- 
tember, 1898,  leave  was  granted  to  file  a  bill 
of  exceptions  within  forty  days.  By  an  or- 
der made  December  18,  1898,  it  was  recited 
that  a  bill  of  exceptions  had  been  allowed 
and  signed  and  filed  on  the  24th  of  October, 
1893.  This  was  within  the  time  allowed  by 
the  order  made  during  the  trial  term,  and 
was  entirely  within  the  power  of  the  court  to 
permit. 

3.  The  objection  that  the  bill  of  exceptions 
does  not  show  that  exceptions  to  the  charge 
of  the  court  were  taken  before  retirement  of 
the  jury  is  equally  groundless.  The  charge 
is  made  a  part  of  the  bill  of  exceptions,  and 
follows  the  evidence,  being  preceaed  only  by 
a  request  made  for  a  peremptory  charge  for 
plaintiff,  and  by  two  requests  for  special 
charges  by  defendant.  Immediately  follow- 
ing the  charge  there  follows :  **  Mr.  Black- 
ford [one  of  the  attorneys  representing  the 
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plaintiff  in  error] :  The  defendant  excepts, " 
etc.  Then  follows  the  ground  of  exception 
including  the  refusal  to  charge  as  requested 
and  exceptions  to  the  charge  as  delivered. 
We  think  it  sufficiently  appears  that  excep- 
tions to  the  charge  were  seasonably  taken. 
The  learned  trial  judge  took  from  the  jury 
all  consideration  of  the  defenses  presented  by 
the  plaintiff  in  error,  and  instructed  them 
that  the  only  issue  for  their  determination 
was  to  determine  the  reasonable  market  value 
of  these  separators  when  delivered.  As  the 
proof  was  uniform  that  the  patentees  and 
makers  had  but  one  price,  and  that  they  were 
to  be  obtained  only  from  them  and  at  their 
price,  the  instruction  was  equivalent  to  a 
peremptory  instruction  for  the  full  amount  of 
the  account  sued  on.  This  view  of  the  court 
seems  to  have  been  in  a  large  part  due  to  the 
evidence  tending  to  show  a  continued  use  of 
these  machines  after  the  discoverv  of  the  al- 
leged dual  relation  occupied  by  its  superin- 
tendent, Melvin  M.  Brooks.  He  seems  also 
to 'have  attached  great  weight  to  the  fact  that 
the  defendants  in  error  had  not  especially  in- 
duced or  procured  Brooks  to  influence  this 
particular  sale.  The  latter  consideration 
seems  to  us  not  at  all  important.  There  was 
evidence  tending  quite  strongly  to  establish 
the  fact  that  defendants  in  error  regarded 
Brooks  as  having  acted  for  them  in  procuring 
the  order  forwaraed  by  him  for  these  separat- 
ors. 

In  support  of  the  defense  there  was  evi- 
dence: First.  That  Brooks  had  acted  as 
their  (Pertz  A  Stewart's)  agent  on  commis- 
sion for  a  long  time  before  going  to  the  Find- 
lay gas  district,  and  that  he  had  gone  into  the 
Findlay  district  for  the  purpose  of  continu- 
ing the  sale  of  these  separators.  Second. 
The  separators  delivered  to  the  city  were  all 
billed  at  $105  each,  and  no  discount  or  credit 
was  proposed,  allowed  or  mentioned  as  due 
to  the  city  by  virtue  of  the  relation  its  su- 
perintendent bore  to  them.  Third.  They  re- 
mitted to  Brooks  personally  a  commission  on 
the  first  order,  and  srave  the  city  no  notice 
of  this  fact,  and  hef^  themselves  liable  to 
Brooks  for  commissions  on  his  subsequent 
orders,  as  soon  as  their  account  was  paid. 
Fourth.  When  the  city  discovered  the  com- 
mission allowed  its  superintendent,  and  when  * 
that  superintendent  directed  the  defendants 
in  error  to  allow  the  city,  a  credit  for  these 
commissions,  then  and  only  then  did  they 
propose  such  a  credit. 

Another  undisputed  fact  is  that  Brooks 
concealed  his  relation  to  the  sellers,  and  con- 
cealed his  receipt  of  a  commission,  and, 
when  confronted  with  the  charge,  utterly  de- 
nied that  he  had  been  allowed  any  commis- 
sion or  discount  on  the  sale  or  that  the  sep- 
arators could  be  bought  with  a  discount  off 
the  market  price.  The  answer  suggested  by 
defendants  in  error  to  all  this  was  that  the 
sellers  did  not  know  that  the  buyer  was  igno- 
rant that  its  agent  was  likewise  the  agent  of 
the  sellers,  and  supposed  that  eventually  this 
double  agent  woula  give  the  buyer  for  whom 
he  bought,  the  benefit  of  the  commission  paid 
him  by  the  sellers  for  whom  he  sold.  This 
defense  is  absolutely  frivolous.  Undoubt- 
edly there  are  circumstances  under  which  the 


102 


United  States  CiRCTTrr  Court  of  Apfbals. 


Feb.. 


■ame  peraon  may  act  as  the  affent  of  two  dis- 
tinct principals  and  in  regard  to  transactions 
and  dealings  between  the  principals.  As 
said  by  Campbell,  «71,  in  Adami  Min,  Oo, 
T.  SMiUr,  26  Mich.  76:  ''The  authority  of 
agents  may,  where  no  law  is  violated,  be  as 
large  as  their  employers  may  choose  to  make 
it,  ^  etc.  **'  There  can  be  no  presumption  that 
the  agent  of  the  two  parties  will  deal  un- 
fairly with  either.  And  when  they  both  de- 
liberately put  him  in  charge  of  their  separ- 
ate concerns  and  there  is  any  likelihood  that 
he  may  have  to  deal  with  the  rights  of  both 
in  the  same  transactions,  instead  of  lessening 
his  powers,  it  may  become  necessary  to  en- 
large them  far  enough  to  disoense  with  such 
formalities  as  one  man  would  use  with  an- 
other, but  which  could  not  be  possible  for  a 
single  person  to  go  through  with  alone.*  It 
is  most  obvious  that  in  all  such  cases  of  a 
double  agency  it  is  absolutely  essential  that 
both  principals  shall  know  of  and  assent  to 
the  dual  character.  Oapener  v.  Hogan,  40 
Ohio  St.  208 ;  United  States  BoUing  Stock  Oo. 
V.  Aitantit  d  O,  W.  R  Oo,  U  Ohio  St.  450, 
82  Am.  Rep.  880;  BeU  v.  MeOonrM,  87  Ohio 
St.  400,  41  Am.  Rep.  628 ;  Mechem,  Agency, 
§67. 

The  evidence  we  have  recited,  to  say  the 
least  of  it,  strongly  tended  to  establish  the 
fact  that  Brooks  understood  himself  to  have 
an  arrangement  with  the  defendants  in  error 
by  whicn  he  would  bo  allowed  personally  a 
commission  on  each  separator  which  he,  as 
an  employ^  of  the  plaintiff  in  error,  should 
buy  from  the  defenaants  in  error,  and  it  tends 
with  equal  force  to  establish  the  fact  that 
the  defendants  in  error  recognized  that  Brooks 
was  personally  entitled,  under  an  existing 
arrangement  with  them,  to  demand  and  re- 
ceive the  same  commission  he  would  have 
earned  by  a  like  sale  to  any  other  customer. 
There  was,  therefore,  evidence  entitling  the 
plaintiff  in  error  to  go  to  the  jury  upon  the 
defense  of  fraud  invalidating  the  contract 
of  sale. 

Any  agreement  or  understanding  between 
one  principal  and  the  .agent  of  another,  by 
whicn  such  agent  is  to  receive  a  commission 
or  reward  if  he  will  use  his  influence  with 
his  principal  to  induce  a  contract  or  enter 
into  a  contract  for  his  principal,  is  perni- 
cious and  corrupt,  and  cannot  be  enforced  at 
law.  This  principle  is  founded  upon  the 
plainest  principles  of  reason  and  morality, 
and  has  heen  sanctioned  by  the  courts  in  in- 
numerable cases.  "It  has  its  foundation  in 
the  very  constitution  of  our  nature,"  says 
Judge  Dillon,  "for  it  has  authoritatively  been 
declared  that  a  man  cannot  serve  two  masters, 
and  is  recognized  and  enforced  wherever  a 
well-regulated  system  of  jurisprudence  pre- 
vails." 1  Dill.  Mun.  Corp.  §  444.  "An 
agent  cannot  be  allowed  to  put  himself  in  a 
position  in  which  his  interest  and  -his  duty 
will  be  in  conflict"  Leake,  Cont.  8d  ed. 
409.  The  tendency  of  such  agreement  is  to 
corrupt  the  fidelity  of  the  agent,  and  is  a 
fraud  upon  his  principal,  and  is  not  enforce- 
able, "even  though  it  does  not  induce  the 
agent  to  act  corruptly."  "It  would  bo  most 
mischievous  to  hold  that  a  man  could  come 
into  a  court  of  law  to  enforce  such  a  bargain 
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on  the  ground  that  he  was  not,  in  fact,  cor- 
rupted. It  is  quite  immaterial  that  the  em- 
ployer was  not  damaged. "  Wald  's  Pol  lock, 
Cont,%i6,%46,note citing HarrtngUm  v.  Vt€tan4M 
Oramng  Dock  Oo.  L.  R.  8  Q.  B.  Div.  549,  and 
other  cases.  Taussig  v.  sixrt,  58  N.  Y.  425  ; 
United  States  BoUing  Stock  Oo.  v.  Atlantic  it  G. 
TT.  R.  Oo.  84  Ohio  St.  450-460,  82  Am.  Rep. 
880;  Smiihy.  Sorby,  L.  R.  8  Q.  B.  Div.  652 ; 
Ttning  v.  Eughes,  82  N.  J.  Eq.  872 ;  Teaman 
V.  La^,  40  Ohio  St.  190.  Sucn  agreements 
are  a  fraud  upon  the  principal,  "which  en- 
title him  to  avoid  a  contract  made  through 
such  agency."  Leake,  Cont  409;  Panama 
A  8.  P.  Teleg.  Oo.  v.  India  Bvifber  Outta 
Percha  dk  Teleg.  Works  Oo.  L.  R.  10  Ch.  526. 
"  Wliere  there  are  a  principal,  an  agent  and 
a  third  party  contracting  with  the  principal, 
and  co^izant  of  the  agent's  employment, 
and  there  are  dealings  between  the  tiiird  party 
and  the  agent  which  gives  the  agent  an  Inter- 
est against  his  duty,  then  the  principal,  on 
discovering  this,  has  the  option  of  rescinding 
the  contract  altogether."  Wald's  Pollock, 
Cont.  247.  "  Any  profit  made  by  an  agent  in 
the  execution  of  his  agency  must  be  accounted 
for  to  the  principal,  who  may  claim  it  as  a 
debt  for  money  received  to  his  use.  A  gra- 
tuity given  to  an  agent  for  the  purpose  of 
influencing  the  execution  of  his  agency  viti- 
ates a  contract  subsequently  made  by  him, 
as  being  presumptively  made  under  that  in- 
fluence ;  and  a  gratuity  to  an  agent,  after  the 
execution  of  the  agency,  must  be  accounted 
for  to  his  principal ;  as  in  the  case  of  a  servant 
employed  to  make  payments  accepting  dis- 
counts or  presents  from  the  creditor. "  Leake, 
Cont.  409.  The  same  author  says :  "  If  an 
agent  stipulates  with  a  contractor  for  a  com- 
mission upon  the  work  to  be  done  for  his 
principal,  he  must  account  for  the  commis- 
sion, and  it  is  good  ground  for  his  dismissal.  * 
Page  410 ;  Boston  Deep  Sea  Fisliing  lee  Oo. 
V.  Ansell,  L.  R.  89  Ch.  Div.  839;  SUmer 
V.  Weiser,  24  Iowa,  484 ;  BM  v.  BeU,  8  W. 
Ya.  188 ;  Moore  v.  Mandiebaum,  8  Mich.  483. 
The  principle  which  prevents  an  agent  from 
contracting  with  himself,  or  from  entering 
into  any  agreement  which  gives  him  an  in- 
terest conflicting  with  his  duty,  applies  more 
strongly  to  the  oflQcers,  servants,  and  agents 
of  a  municipal  government  than  to  private 
parties.     1  Dill.  Mun.  Corp.  §  444. 

Brooks,  as  we  have  alreaay  stated,  was  an 
employe  of  the  city  of  Pindlay.  This  Pert* 
<Ss  Stewart  knew.  The  letter  heads  and  his 
official  signature  fully  advised  them  that  he 
was  the  agent  of  a  public  corporation.  Now, 
if  with  this  knowledge,  they  dealt  with  the 
city  of  Findlay,  knowing  the  relation  which 
he  bore  to  them,  they  knew  that  his  interest 
in  making  a  sale  for  them  conflicted  with  his 
duty  ancT  fidelity  as  a  public  agent.  The 
agency  of  Brooks  for  the  city  was  one  which 
required  expert  knowledge,  and  involved  a 
considerable  degree  of  trust  and  confidence. 
His  duty  was  to  give  to  the  public  service 
the  full  benefit  of  a  disinterested  judtrment 
and  the  utmost  fidelity.  Any  agreement  or 
understanding  bv  which  his  judgment  or  duty 
conflicted  with  his  private  interest  was  cor- 
rupting in  its  tendency.  We  know  of  no 
more  pernicious  influence  than  that  brought 
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about  through  a  system  of  oommiasions  paid 
to  public  agents  eugaged  in  buying  public 
sapplies.  Such  airangementa  are  a  fruitful 
source  of  public  extravagance  and  peculation. 
The  conflict  created  between  duty  and  interest 
is  utterly  vicious,  unspeakably  pernicious, 
and  an  unmixed  evil.  Justice,  morality,  and 
public  policy  unite  in  condemning  such  con- 
tracts, and  no  court  will  tolerate  any  suit  for 
their  enforcement. 

The  forcible  language  of  Mr.  Justiee  Field, 
in  speaking  for  the  court  in  Ftovidenee  Tod 
Go,  V.  ]!iorrU,  69  CT.  8.  2  Wall.  45,  17  L.  ed. 
868,  and  repeated  in  OManyan  v.  Winch/'ster 
BepeaHng  Arms  Oo,  108  U.  S.  274.  26  L.  ed.  545. 
is  quite  as  applicable  to  the  debauchery  of 
the  agent  of  a  municipal  corporation  as  it  was 
when  the  interests  of  the  Federal  government 
were  sought  to  be  affected  by  the  same  kind 
of  pernicious  influence.  In  the  case  cited  the 
learned  justice  said,  concerning  such  con- 
tracts :  ^  Considerations  as  to  the  most  effi- 
cient and  economical  mode  of  meeting  the  pub- 
lic want  should  alone  control  in  this  respect 
the  action  of  every  department  of  govern- 
ment. No  other  consideration  can  lawfully 
enter  into  the  transaction  so  far  as  the  govern- 
ment is  concerned.  Such  is  the  rule  of  pub- 
lic policy,  and  whatever  tends  to  introduce 
any  other  element  into  the  transaction  is 
against  publ ic  pol  icy.  That  agreements  1  ike 
the  one  onder  consideration  hare  this  tend- 
ency is  manifest  They  tend  to  introduce 
personal  solicitation  and  personal  influence 
as  elements  in  the  procurement  of  contracts, 
and  thus  directly  lead  to  inefficiency  in  the 
public  services  and  to  unnecessary  expendi- 
tures of  the  public  funds.  .  .  .  All  agree- 
ments for  pecuniary  considerations  to  control 
the  business  operations  of  the  government, 
or  the  regular  administration  of  justice,  or 
the  apx>ointments  to  public  offices,  or  ordi- 
nary course  of  legislation,  are  void  as  against 
public  policy,  without  reference  to  the  ques- 
tion whether  improper  means  are  contem- 
plated or  used  in  their  execution.  The  law 
looks  to  the  general  tendency  of  such  agree- 
ments, and  it  closes  the  door  to  temptation 
by  refusing  them  recognition  in  any  of  the 
courts  of  the  country. "  Oteanyan  v.  F»»- 
theiUr  Bopeating  Arm$  Oo,  supra. 

This  principle  of  public  policy  finds  full 
recognition  in  section  6069  of  the  Revised 
Statutes  of  Ohio,  by  which  it  is  provided 
that  any  public  officer,  agent,  servant,  or 
employe  who,  while  acting  as  such  public 
officer,  agent,  or  employ^,  shall  become  di- 
rectly or  indirectly  interested  in  any  contract 
for  the  purchase  of  any  property  for  the  state, 
county,  or  municipality,  shall  be  guilty  on 
conviction  of  a  penitentiary  offense.  This 
statute  has  been  construed  as  applying  to  the 
agents,  officers,  and  employ^  of  towns,  vil- 
1^^,  and  cities  of  the  state,  and  as  a  prohibi- 
tion upon  all  contractB'between  such  a  munic- 
ipality and  an  agent  or  servant  interested 
ttwrein.    IkU  y.  Sto/0,  45  Ohio  St.  445. 

The  eontract  or  arrangement  between  de- 
fendants in  error  and  Brooks,  the  servant  of 
the  plaintiff  in  error,  was  no  mors  illegal 
after  this  statute  than  it  was  under  oommon- 
law  principles  before  the  statute.  What  was 
the  effect  of  that  anangement  or  contract  on 
29L.R.A. 


the  contract  with  plaintiff  in  error?  We 
must  distinguish  between  the  bargain  for  a 
commission  between  the  defendants  in  error 
and  the  agent  of  the  city,  and  the  contract 
between  the  two  principals.  The  first  was 
clearly  illegal  and  incapable  of  enforcement ; 
the  latter  was,  on  its  face,  altogether  within 
the  contracting  power  of  the  parties,  was 
free  from  any  immorality,  ana  altogether 
legitimate.  The  means  by  which  the  city 
may  have  been  induced  to  enter  into  it  was 
the  vicious  element  in  the  trade.  The  board 
of  gas  trustees  had  no  intention  to  deal  with 
Brooks  or  any  one  else  incapacitated  under 
the  Ohio  statute,  or  under  principles  of  pub- 
lic policy,  from  contracting  with  the  city. 
That  board  was  wholly  ignorant  of  the  secret 
arrangement  between  its  agent  and  the  per- 
sons with  whom  it  proposed  to  bargain. 
Neither  that  board  nor  the  city  council  knew 
of  the  double  agency  of  Brooks.  Undoubt- 
edly, upon  the  authorities  we  have  already 
cited,  the  city,  upon  discovery  of  the  deal- 
ings between  its  agent  and  the  defendants  in 
error,  bad  a  right  to  repudiate  the  contract, 
and  sue  for  damages  sustained  by  the  fraud. 
So,  upon  the  other  hand,  if  the  buyer  had 
been  a  private  party  or  a  business  corpora- 
tion, the  fraud  might  be  waived,  and  the  con- 
tract affirmed,  notwithstanding  the  corrup.- 
tion  of  the  agent  through  whom  it  had  been 
made.  But  it  has  bMn  pressed  upon  us 
that,  inasmuch  as  the  agent  corrupted  was 
a  public  agent,  the  contract  made  through 
his  corruption  was  absolutely  void  and  in- 
capable of  ratification,  and  that  no  subse- 
quent conduct  of  the  plaintiff  in  error  in  re- 
taining and  using  the  machines  bought  can 
furnish  a  basis  upon  which  the  guilty  party 
can  maintain  a  suit  founded  upon  the  corrupt 
contract.  It  seems  to  us  that  this  argument 
confounds  the  corrupt  agreement  between  the 
agent  of  the  city  and  "the  other  principal 
with  the  contract  between  the  priucipals. 
There  can  be  no  question  about  the  ratitica- 
tion  of  the  arrangement  for  a  commission. 
No  one  pretended  to  act  for  the  city  in  bar- 
gaining for  or  receiving  an  illicit  commis- 
sion. "The  principle  of  ratification  only 
applies  where  the  agent  had  professed  to  con- 
tract for  the  person  who  afterwards  ratifies.  ** 
Leake,   Ck>nt.  891. 

The  question  we  have  to  deal  with  is  this : 
Can  the  city,  notwithstanding  the  surrepti- 
tious dealing  between  its  agent  and  the  seller, 
waive  the  fraud  as  a  private  individual  might 
and  ratify  the  purchase?  This  is  not  a  pur- 
chase of  property  from  an  agent  or  officer  of 
the  city.  Neither  is  it  a  purchase  of  prop- 
erty in  which  any  such  agent  or  officer  has 
an  interest.  It  is  simply  a  case  of  where  an 
agent  for  the  purchase  of  property  from  ona 
capacitated  to  deal  with  the  city,  is  given  a 
gratuity,  reward,  or  commission  by  the  seller, 
which  tended  to  give  that  agent  an  interest 
conflicting  with  fidelity  to  his  principal. 
Upon  this  discovery  of  the  improper  induce- 
ment operating  upon  its  agent,  the  city  had 
a  right  to  repudiate  the  purchase  and  return 
the  property  bought.  This  right  it  might  ex- 
ercise without  regard  to  any  actual  injury  It 
had  sustained,  and  without  regard  to  the  ef- 
fect of  the  allowance  of  the  oommiasion  apos 
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the  integrity  of  its  ageDt.  Harrington  v. 
Tietoria  Gfcmng  Dock  Oo,  cited  above,  and 
Luter  ▼.  8ttihbs,  L.  R.  46  Ch.  Div.  1.  Under 
such  circumstances,  a  contract,  neither  im- 
moral nor  prohibited,  between  private  par- 
ties, would  not  be  incapable  of  aDirmance 
and  enforcement  by  the  principal  who  had 
been  defrauded.  The  innocent  principal 
would  have  an  option  to  affirm  or  avoid  it, 
on  discovery  of  the  facts.  The  authorities 
upon  this  are  clear  and  nu/nerous.  Wald's 
Pollock,  Cont.  247;  Leake,  Cont.  409. 

The  learned  trial  judge  was  of  opinion, 
and  so  instructed  the  iurv,  that,  upon  dis- 
coverv  of  the  improper  dealing  with  its  agent, 
the  city  might  repudiate  or  affirm  the  con- 
tract as  it  should  elect.  We  entirely  agree 
with  him  in  this.  The  contract  it  made  was 
neither  malum  in  m  nor  malum  prohibitum. 
No  question  of  public  policy  is  involved  by 
a  ratification  of  the  bargain.  That  involves 
no  affirmance  or  adoption  of  the  corrupt  agree- 
ment for  illicit  commissions.  Upou  the  con- 
trary, it  would  have  the  right  to  hold  the 
agent  liable  as  for  money  had  and  received 
to  its  use.  It  miffht  go  still  further  and 
sue  the  seller  for  tne  fraud  and  recover  all 
damages  consequent  upon  an  improper  deal- 
ing with  the  buyer's  aj^ent.  It  would  be  no 
answer  to  a  suit  by  the  city  for  a  bveach  of 
the  contract,  as  to  the  automatic  operation 
of  these  separators,  to  say  that  the  agent  of 
the  plaintiff  had  been  corrupted  by  the  de- 
fendant, and  induced  to  make  the  contract 
through  improper  considerations.  The  buv- 
er.  not  being  a  party  to  the  corruption  of  its 
own  agent,  has  the  undoubted  right  to  en- 
force the  contract.  Clearly,  the  court  would 
not  be  aiding  in  the  enforcement  of  an  il- 
legal or  corrupt  contract  if  the  city  was  not 
in  pari  delicto  and  the  agreement  in  itself 
was  unobjectionable.  The  fact  that  unlaw- 
ful means  were  adopted  to  induce  a  contract 
which  is  lawful  itself  and  capable  of  being 
lawfully  performed,  does  not,  of  itself,  make 
the  contract  unlawful  as  to  the  innocent 
party,  nor  does  any  principle  of  public  pol- 
icy forbid  the  enforcemeut  thereof  by  the 
defrauded  principal.  The  unlawful  means 
by  which  the  seller  induced  the  buyer  to 
deal  with  him  is  a  matter  collateral  to  the 
pri  nci  pal  a  greemen t.  We  recogn  i  ze  the  gen- 
eral rule  that  money  or  property  paid  or  de- 
livered on  an  unlawful  agreement  cannot  be 
recovered  back.  That  principle,  as  stated 
by  Lord  Mansfield,  in  HiUman  v.  Johnmn^  1 
Oowp.  348,  is  this :  "The  principle  of  pub- 
lic policy  is  this :  *Bab  ddCo  malo  non  oritur 
actio.  *  1^0  court  will  lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon  an  im- 
moral or  illegal  act.  If  from  the  plaintiff's 
own  stating,  or  otherwise,  the  cause  of  ac- 
tion appears  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  positive  law  of  this  coun- 
try, there  the  court  says  he  has  no  right  to 
be  assisted.  It  is  upon  that  ground  the  court 
goes ;  not  for  the  sake  of  the  defendant,  but 
because  they  will  not  lend  their  aid  to  such 
a  plaintiff.  8o,  if  the  plaintiff  and  defend- 
ant were  to  change  sides,  and  the  defendant 
was  to  bring  his  action  against  the  plaintiff, 
the  latter  Would  then  have  the  advantage  of 
it;  for,  where  both  are  equally  in  fault, 
"potior  est  conditio  defendentis, '  " 
29L.  R.  A. 


''The  test  for  the  application  of  this  rule 
is  whether  the  plaintiff  can  make  out  his 
case  otherwise  than  through  the  medium  and 
by  the  aid  of  an  illegal  transaction  u>  which 
he  was  himself  a  party."  Wald's  Pollock, 
Cont.  882. 

This  principle  has  no  application  here. 
The  city  was  not  a  party  to  any  illegal  or 
unlawful  or  immoral  agreement.  If  if  were 
a  plaintiff  suing  upon  a  breach  of  warrantv 
contained  in  the  contract  in  question,  it 
would  not  be  obliged  to  make  out  its  case 
"through  the  medium  and  by  the  aid  of  any 
illegal  transaction  to  which  it  itself  was  a 
party.**  The  contract  between  the  city  and 
the  sellers  of  these  chattels  was  neither  malum 
in  se  nor  malum  prohibitum.  It  is,  therefore, 
enforceable  by  either  party,  unless  the  un- 
lawful dealings  between  the  agent  of  one  of 
the  parties  ana  the  other  principal  is  a  ground 
for  rescission.  If  the  contract  was  one  which 
the  city  could  have  lawfully  made  or  author- 
ized in  the  first  instance,  then  it  is  one  which, 
if  made  by  an  unauthorized  agent  or  through 
the  fraud  of  its  agent,  to  which  the  other 
party  was  alone  privv,  it  may  ratify  upon 
full  knowledge  of  all  the  facts.  btcUe  ▼. 
Buttles,  8  Ohio  St.  809.  The  case  last  cited 
affords  an  interesting  instance  of  the  power 
of  a  principal  to  ratify  an  act  of  an  agent 
wholly  unauthorized,  and  which  the  agent 
was  by  law  prohibited  from  doing.  Certain 
agents  for  the  state  of  Ohio  had  loaned  the 
state's  money,  and  taken  a  bond  therefor, 
payable  to  them  as  agents  for  the  state.  Tlie 
lending  of  the  state's  money  was  prohibited 
under  a  penal  statute.  The  state,  through 
its  legislature,  ratified  this  unlawful  act,  and 
sued  at  law  on  the  bond.  The  opinion  was 
by  Ranney,  «/.,  who,  among  other  things, 
said  that  the  state  had  a  perfect  right  to 
waive  the  wronff  and  adopt  the  contract  made 
in  her  name:  ^If,  when  adopted,  the  con- 
sideration upon  which  it  was  made,  or  its 
performance  oy  the  other  party,  is  found  to 
be  illegal  or  immoral,  it  will  no  sooner  be 
enforced  for  her  than  for  the  most  obscure 
citizen  ;  but,  if  it  then  stands  without  objec- 
tion in  both  these  particulars,  it  is  no  defense 
to  say  she  was  wronged  by  her  agents,  when 
they  assumed,  without  authority,  to  act  in 
her  name.  That  is  a  matter  between  her  and 
her  agents.  The  option  whether  she  wil) 
make  herself  a  party  to  their  acta,  and  be 
bound  by  the  contract  they  have  made,  be- 
longs to  her,  and  not  to  those  who  have  not 
and  could  not  have  been  injured.  In  short, 
any  contract  that  an  individual  or  body  cor- 
porate or  politic  may  lawfully  make,  they 
may  lawfully  ratify  and  adopt,  when  made 
in  their  name  without  authority  ;  and,  when 
adopted,  it  has  its  effect  from  the  time  it  was 
made,  and  the  same  effect  as  though  no  agent 
had  intervened.  The  state  could  lawfully 
have  loaned  this  money,  and  the  defendant's 
testator  could  lawfully  have  bound  himself 
to  repay  it.  If  the  contract  has  been  ratified 
and  adopted  by  the  state,  in  judgment  of  law, 
the  state  did  loan  the  money,  and  the  defend- 
ant's testator  did  promise  the  state  to  repay 
it.**    State  V.  Buttles,  8  Ohio  St.  822,  823. 

The  case  of  Milford  ▼.  Milford  Water  Oo. 
124  Pa.  610,  8  L.  R.  A.  122.  has  been  cited  as 
entertaining  an  opposing  doctrine.    Rightly 
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Moderstood,  it  has  no  very  forcible  bearing 
a  >on  this  case.  A  statute  of  the  state  abso- 
lately  prohibited  any  municipality  from  en- 
terng  Into  any  contract  in  which  members 
of  t'>e  city  council  were  concerned,  and  made 
par  icipation  in  such  a  contract  by  members 
04  .ue  city  government  a  penal  offense.  The 
city  council  contracted  with  a  water  company 
for  a  supply  of  water  for  a  term  of  years.  A 
m&jority  of  the  council  constituted'  a  major- 
ity of  the  directors  of  the  water  company. 
Sabsequently,  when  the  council  contained 
none  of  the  directors  of  the  water  company, 
rents  were  paid,  and  use  of  the  wicter  con- 
tinued. The  water  company  relied  upon  this 
sft  a  ratification,  and  sued  for  other  rents. 
It  was  held  that  the  contract  was  void  and 
incapable  of  ratification.  The  case  seems  to 
stand  upon  the  principle  that  the  party  to  be 
bf  Id  by  ratification  must  be  capable,  not  only 
of  doing  the  act  at  the  time  it  is  ratified,  but 
at  the  time  the  act  ratified  was  done.  Wald*s 
Pollock,  Cont.  108 ;  Cook  v.  TuUu,  86  U.  8. 
18  Wall.  338,  21  L.  ed.  986.  ''Ratification 
relates  back  to  the  original  making  of  the 
contract,  and  confirms  it  from  that  time." 
Leake,  Cont  898.  The  town  was  incapable 
uf  making  a  contract  with  that  water  com- 
pany when  it  was  made,  and  while  it  might, 
at  the  date  of  ratification,  have  made  a  new 
contract,  it  was  held  Incapable  of  confirming 
the  old  one. 

We  do  not  agree  with  the  trial  judge  that 
the  eyidenoe  of  ratification,  after  full  dis- 
covery of  the  fraud,  was  so  clear  as  to  leave 
no  issue  for  Uie  jury.  The  city  did,  by  letter, 
repudiate  the  agreement,  and  notify  the  sell- 
ers to  remove  the  machines.  This  it  had  a 
clear  right  to  do.  But  it  is  said  that,  while 
the  city  said  it  would  not  be  bound  by  the 
bargain,  its  acts  in  retaining  and  using  them 
thereafter  was  inconsistent  with  rescission, 
and  amounted  to  ratification.  Undoubtedly, 
the  subsequent  retention  and  use  of  these 
machines  was  evidence  tending  to  contradict 
the  letter  repudiating  the  purchase.  Dodn- 
fBorth  y.  Hercules  Iran  Worki  (Feb.  5,  1895) 
66  Fed.  Rep.  488.  In  the  case  last  cited,  a 
like  repudiation  of  an  aflrreement  for  failure 
of  macninery  to  comply  fully  with  precedent 
conditions  was  held  to  have  been  rendered 
nugatory  by  subsequent  conduct.  But,  in 
that  case,  there  was  a  subsequent  continued 
nse  for  more  than  two  years,  in  the  ordinary 
coarse  of  the  buyer's  business,  which  was 
held  such  clear  evidence  of  an  intention  to 
accept  as  to  leate  no  issue  of  fact  for  the 


lury.  The  city  could  not  be  held  estopped 
by  ratification  until  after  full  discovery  of 
the  fraud.  A  mere  suspicion  was  not  enough 
to  put  it  to  an  election.  MudnU  Min,  Go. , 
Limited  y.  WtUroue,  9  0.  C.  A.  415,  61  Fed. 
Rep.  163.  The  letter  of  November  18,  1890, 
was  written  as  soon  as  any  satisfactory  evi- 
dence of  the  improper  dealing  with  its  agent 
came  to  its  knowledge.  There  was  evidence 
tending  to  show  that  between  that  date  and 
the  bringing  of  this  suit  (January  16,  1891) 
the  city  had  continued  to  use  at  least  some  of 
these  machines.  Such  use  would,  of  course, 
be  evidence  of  an  intention  to  affirm  a  con- 
tract other w  ise  avoidable  for  fraud.  But  this 
use  was  for  less  than  two  months,  and  falls, 
in  that  respect, far  short  of  a  like  retention  and 
use  held  to  be  conclusive  in  Dodtvoorih  y.  Her- 
eulee  Iran  WarJte,  which  we  have  before  cited, 
and  was  not  an  act  determining  the  intention 
to  ratify  so  conclusively  as  to  leave  no  ques- 
tion for  the  jury.  Slight  acts  of  use  will  not 
bar  rescission.  Bigefow,  Frauds,  484,  485. 
In  a  case  of  this  kind,  where  a  public  mu- 
nicipality has  been  defrauded,  there  ought 
to  be,  where  mere  acts  are  relied  upon  as  evi- 
dence of  ratification,  such  clear  evidence  of 
an  intentional  exercise  of  the  rifht  of  owner- 
ship as  would  be  inconsistent  with  |my  other 
theory  than  that  of  an  intention  to  waive  the 
right  of  rejection.  The  question  of  ratifica- 
tion should  have  been  submitted  to  the  jury. 

Finally,  if  the  city  is  found  to  have  rati- 
fied the  contract,  it  would  operate  as  a  con- 
firmation of  the  trade,  as  originally  made. 
If  representations  were  made  by  Brooks  as  to 
the  automatic  operation  and  general  capaci^ 
of  these  machines  to  perform  tne  work  needed, 
and  thus  induced  the  purchase,  these  repre- 
sentations, in  case  a  right  to  rescind  is  found 
to  have  been  waived,  may  be  treated  as  war- 
ranties made  by  the  aeent  of  defendants  in 
error.  Ratification  operatcb  as  an  adoption 
of  the  entire  agreement  and  all  of  its  parts. 
If  the  sale  was  upon  a  guaranty,  or  under 
representations  amounting  to  a  warranty,  rat- 
ification confirms  it  subject  to  the  guarantiea 
of  warranty,  and  the  buyer  may,  when  sued 
for  the  purchase  price,  recoup  to  the  extent 
of  any  damage  sustained  by  breach  of  the 
contract  with  respect  to  any  warranty  con- 
cerning the  capabilities  of  the  machine.  The 
case  of  Dadswarih  y.  Herculee  Iran  Warke, 
heretofore  cited,  controls  this  aspect  of  the 
case. 

For  the  error  indieated,  the  Judgment  muei 
be  revereed. 
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LASS   SHORE   A  MICHIGAN   SOUTH- 
ERN R.  CO.,  Appt,, 
e. 
City  of  GRAND  RAPIDS  et  al 

Om  Mioh.  874.) 

I»  Tlie  gpeeimlegeinptloiiafm  railroad 

Nozi.— See,  on  the  sobjeot  of  the  above  ease,  the 
noeot  nau  to  OhJoaffo,  M.  *  St.  P.  B.  Go.  v.  MU^ 

Yankee  (Wis.)  S8L.  B.  A-MA. 
29L.R.A. 


from  taxation  by  its  eharter  does  not 
extend  to  lines  whicb  it  operates  under  a  lease 
and  wbioh  were  organized  under  the  general 
laws  of  the  state. 

8.  A  tax  on  a  railroad ''la  lien  of  aU 
other  taxes**  does  not  exempt  it  from  assees- 
ments  for  local  improvements. 

8.  The  salo  of  the  tp%ifflkt  hoose  aad  a 
portion  of  the  rlgpht  of  way  and  tracks  of 
a  railroad,  although  at  tts  termlnos,  cannot  be 


See  also  44  L.  R.  A.  716. 
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suBUined  u  a  mode  of  eoUeotlDff  an  asscssmeDt 
for  .ocal  improvemeDta. 

(November  7. 1894.) 

APPEAL  by  complaiDaDts  from  a  decree  of 
the  Superior  Court  of  Grand  Rapids  refus- 
ing to  enjoin  defendants  from  enforcing  an 
aasessment  for  streel  improvement  by  sale  of 
complainant's  property.     Setersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Francis  A.  Stace*  with  Messn.  C*  E. 
Weaver  and  FitBserald  A  Barry*  for 
appellant: 

Complainant,  as  now  organized,  is  taxable 
only  under  the  provisions  of  the  charter  of  the 
Michigan  Southern  Railroad  Company  (Laws 
1846,  p.  170)  and  the  act  under  which  that  com- 
pany and  the  Northern  Indiana  Railroad  Com- 
pany were  consolidated.    Laws  1855,  p.  800. 

/Stottf  Treasurer  Y,  Auditor  Oeneral,  46  Mich. 
224. 

The  provision  of  the  charter  exempts  the 
property  and  effects  of  the  complainant  "from 
all  and  every  other  tax,  charge  or  exaction  by 
virtue  of  any  laws  of  this  state  now,  or  here- 
after to  be,  in  force,  except  penalties  by  this 
act  imposed." 

The  words,  "tax,  charge,  or  exaction"  cover 
every  kind  of  assessment  which  can  be  made 
under  the  taxing  powers  of  the  government. 

Olive  Cemetery  Co.  v.  Pkiladefphia,  93  Pa. 
129,  89  Am.  Rep.  782;  Washington  Avenue,  69 
Pa.  862, 8  Am.  Kep.  255;  McM<uters  v.  Com,  8 
Watts,  292. 

Assessments  have  uniformly  been  regarded 
and  treated  as  taxes,  and  the  power  to  make 
such  assessments  is  referred  to  the  power  of 
taxation. 

Hoyt  V.  Ekist  Saginaw,  19  Mich.  89;  Mots  v. 
Detroit,  18  Mich.  496;  Whitney  v.  Hudson,  69 
Mich.  189;  Lyon  v.  Grand  Rapids,  80  Mich. 
268;  Orand  Rapids  School  Furniture  Co.  v. 
Grand  Rapids,  92  Mich.  564;  Davies  v.  ^^'- 
naw,  87  Mjch.  489;  Auditor  General  ▼.  Maier, 
96  Mich.  127;  Big  Rapids  v.  Mecosta  County 
Suvrs.  99  Mich.  861. 

The  words  In  a  charter,  "shall  not  be  sub- 
ject to  taxes  and  assessments,"  are  held  to  ex- 
empt the  corporation  from  assessments  for 
opening,  curbing  and  flagging  a  street. 

Staie  v.  JSfewark,  86  K  J.  L.  478,  18  Am. 
Rep.  464.  See  also  Codman  v.  Johnson,  104 
Mass.  491;  Blake  v.  Baker,  116  Mass.  188; 
LeRoy  v.  Blast  Saginaw  City  Railway,  18  Mich. 
284,  100  Am.  Dec.  162;  Brightman  ▼.  Eimer, 
22  Wis.  64. 

The  charter  of  the  complainant  is  a  contract 
made  by  it  with  the  state,  and  the  state  cannot, 
by  any  subsequent  legislation,  change  its  terms 
without  the  consent  of  the  complainant 

New  Jersey  v.  Yard,  96  U.  S.  104,  24  L.  ed. 
862;  Dartmouth  College  Trustees  v.  Woodward, 
17  U.  8.  4  Wheat.  618.  4  L.  ed.  629. 

Under  the  general  railroad  laws  of  this  state, 
the  complainant  cannot  be  taxed  for  municipal 
improvements  of  this  character. 

The  per  centage  directed  to  be  paid  to  the 
state  treasurer  "in  lieu  of  all  other  taxes"  pre- 
cludes the  levying  of  the  assessment  in  ques- 
tion. 

St.  Paul  A  P.  R.  Co.  First  Div.  v.  St.  PHul, 
81  Minn.  626;  St.  Ptiul  y.  St.  Paul  dS.  C.R. 
Co.  28  Minn.  469. 
29  L.  R.  A. 


!  A  railroad  is  a  public  highway  and  the  land 
occupied  by  it  and  used  solely  for  its  franchises, 
is  taken  and  used  for  public  use  and  it  is  a<;at09t 
public  policy  to  tax  one  public  highway  for 
the  support  of  another. 

Philadelphia  v.  Philadelphia.  W.  dB.  R,  Cb. 
88  Pa.  41;  Junction  R.  Co.  v.  Philadelphia 
88  Pa.  424;  Worcester  v.  Western  R.  Corp.  4  31et. 
664;  StaU  v.  Middle  Twp.  CoOecior,  88  N.  J.  L. 
270;  Detroit  Union  R.  Depot  Jb  Station  Co.  ▼. 
Detroit,  88  Mich.  847. 

A  railroad  is  an  entirety  and  cannot  be  cut 
up  and  taxed  and  sold  for  taxes  in  parcels. 

2  Rorer,  Railroads,  1499,  §  14;  Detroit  t. 
Detroit  City  R.  Co.  76  Mich.  421;  Hackley  v. 
Mack,  60  Mich.  591;  Applegate  t.  Ernst,  8 
Bush,  648,  96  Am.  Dec.  272;  Georgia  v.  At- 
lantic db  G.  R.  Oo.  8  Woods,  G.  C.  434;  Porter 
V.  Rockford,  R.  1.  d  St.  L.  R.  Oo.  76  111.  581; 
Big  Rapids  v.  Mecosta  County  Suprs.  99  Mich. 
361;  Worcester  County  v.  Worcester,  116  Mass. 
193,  17  Am.  Rep.  159;  Polk  County  Sae.  Bank 
V.  StatCy  69  Iowa,  29;  New  York  d  K  R.  Oo. 
V.  Morrisania  Trustees,  7  Hun,  652. 

The  land  being  occupied  by  complainant 
solely  in  the  exercise  of  its  franchises  is  not 
susceptible  of  benefit  by  the  paving  of  the 

Philadelphia  ▼.  Philadelphia,  W.  d  B.  R. 
Co.,  Junction  R.  Oo.  v.  Philadelphia,  and  New 
York  d  H.  R.  Co.  v.  Morrisania  IVustees, 
supra;  New  York  d  N.  H.  R.  Oo.  ▼.  New 
Eaten,  42  Conn.  279,  19  Am.  Rep.  534;  StaU 
V.  Jersey  Oity,  86  N.  J.  L.  66;  Illinois  Cent.  R. 
Co.  V.  Decatur,  1  L  R.  A.  613,  126  111.  92; 
Bridgeport  v.  New  York  d  N.  E.  R.  Oo.  d$ 
Conn.  255,  4  Am.  Rep.  68. 

Mr.  William  Wisner  Taylor  for  appel- 
lees. 

LoBiT*  J,,  delivered  the  opinion  of  the 

court: 

On  April  24,  1891,  the  common  council  of 
the  city  of  Grand  Rapids  determined,  by  reso- 
lution, to  pave  a  part  of  West  Bridge  street, 
including  the  part  which  passes  the  com- 
plainant's railroad  and  freight  house.  The 
pavement  was  constructed,  and  on  January 
11,  1892,  the  common  council  designated  the 
district  benefited,  which  included  the  north 
100  feet  of  complainant's  premises,  and  as- 
sessed complainant  for  benefits  therefor  the 
sum  of  $846.50,-  the  premises  being  valued 
at  $1,600.  From  this  assessment  complain- 
ant appealed  to  the  common  council,  ou  the 
ground  that  its  lands  were  not  liable  to  assess- 
ments for  such  improvements.  This  claim 
was  denied  by  the  common  council,  and  the 
assessment  was  confirmed  on  March  21,  1892. 
The  assessment  was  to  be  paid  in  flye  annual 
installments.  The  first  was  not  paid,  and 
the  land  was  sold  by  the  city  marshal  for  the 
amount  of  the  tax  and  costs  of  sale,  on  No- 
vember 4,  1892.  The  second  installment  not 
being  paid,  it  was  returned  by  the  treasurer 
to  the  city  clerk.  The  city  charter  provides 
(title  6,  gi§  88,  41)  for  the  execution  of  a  deed 
by  the  mayor  at  the  expiration  of  one  year 
from  date  of  sale.  This  bill  was  filed  Sep* 
tember  29,  1898,  for  the  purpose  of  vacating 
the  assessments  as  illegal,  on  the  ground  that 
the  complainant  is  not  liable  to  assessments 
for  this  municipal  gtreet  improvement,  and 
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that  Its  premlsefl  are  not  benefited  or  suscepti- 
ble to  benefit  thereby,  and  to  enjoin  the  mayor 
from  executing  a  deed  on  the  first  assess- 
ment, and  the  marshal  from  selling  on  the 
second.  The  defendants  demurred  generally 
to  the  bill.  The  court  sustained  the  demur- 
Tsr  and  dismissed  the  bill.  The  contentions 
of  the  complainant  are  (1)  that,  under  the 
special  acts  of  the  legislature  by  which  it  is 
incorporated,  it  cannot  be  assessed  nor  taxed 
for  municipal  street  improvements ;  (3)  that, 
under  the  general  railroad  law,  it  cannot  be 
assessed  nor  taxed :  (8)  that  the  charter  of 
the  city  of  Grand  Rapids  does  not  authorize 
the  assessment  of  such  tax  on  the  lands  of 
complainant  used  and  operated  in  the  exer- 
cise of  its  franchise ;  (4)  that  the  lands  of 
complainant  so  used  are  not  susceptible  of 
benefit  from  a  street  improvement,  and  for 
that  reason  cannot  be  assessed. 

Tlie  Michigan  Southern  Railroad  Company 
was  originally  organized  under  a  special 
cliartcr.  Laws  1846,  p.  170.  By  iU  charter 
it  is  provided  :  **  The  said  company  shall  pay 
to  the  state,  on  demand,  an  annual  tax  of  one 
half  of  one  per  cent  upon  the  capital  stock 
paid  in,  including  the  five  hundred  thousand 
dollars  of  purchase  money  paid  or  to  be  paid 
to  the  state,  until  the  first  day  of  February, 
1851,  and  thereafter  an  annual  tax  of  three 
fourths  of  one  per  cent  upon  its  capital  stock 

Said  in,  including  the  five  hundred  thousand 
ollars  purchase  money  aforesaid,  and  also 
upon  all  loans  made  to  said  company  for  the 
purpose  of  constructing  said  railroad,  or  pur- 
chasing, constructtnj^,  chartering  or  hiring 
of  steamboats  authorized  by  this  act  to  be  held 
by  said  company,  which  tax  shall  be  paid  in 
the  last  week  in  January  in  each  year  to  the 
state  treasurer ,  and  the  property  and  effects 
of  said  company,  whether  real,  personal  or 
mixed,  shall,  in  consideration  thereof,' be  ex- 
empt from  all  and  every  other  tax,  charge  or 
exaction  by  virtue  of  any  laws  of  this  state 
now  or  hereafter  to  be  in  force,  except  penal- 
ties by  this  Act  imposed."  Afterwards,  in 
the  year  1855,  an  Act  was  passed  by  the  leg- 
islature to  authorize  the  Michigan  Southern 
Railroad  Company  to  consolidate  with  the 
Northern  Indiana  Railroad  Company.  Laws 
1855,  p.  800.  This  Act  contains  the  follow- 
ing provision :  "  The  said  corporation  to  be 
organized  by  virtue  of  this  Act  shall  continue 
subject  to  the  same  rate  of  tax  as  though  such 
consolidation  should  not  take  place,  and  the 
amount  of  its  capital  and  loans  hereafter  upon 
which  such  taxation  shall  be  paid  shall  be 
lach  portion  of  the  whole  of  its  capital  and 
loans  as  is  actually  employed  in  the  state  of 
Michigan."  It  is  contended  that  the  words 
"tax,  charge  or  exaction,"  employed  in  the 
statute,  cover  every  kind  of  assessment  which 
can  be  made  under  the  taxing  power  of  the 
fltate,  and  that,  under  this  special  Act  by 
which  complainant  was  incorporated,  it  can- 
not be  assessed  nor  taxed  for  municipal  street 
improvement.  The  Act  of  1846,  for  the  or- 
ganization of  the  Michigan  Southern  Rail- 
road Company,  also  provided  for  the  sale 
of  the  Southern  Railroad,  and  for  the  right 
of  the  newly  organized  company  to  purchase 
it.  The  new  company  was  authorized  to 
build  a  road  from  the  city  of  Monroe,  pass- 
ad  L  R.  A, 


ing  through  Petersburg,  Adrian,  Hillsdale, 
thence  to  Cold  water,  and  thence  to  Lake 
Michigan,  on  the  line  theretofore  established 
as  the  line  of  the  Southern  Railroad  by  the 
state,  or  anywhere  further  southward  than 
said  line ;  and  also  from  the  junction  of  the 
Tecumseh  branch  with  the  Southern  Rail- 
road, to  pass  through  the  villages  of  Tecum-  • 
seh  and  Clinton,  to  the  village  of  Mancliester 
in  the  county  of  Washtenaw.  The  Michigan 
Southern  Railroad  was  to  construct  and  put 
in  operation  its  road  from  Hillsdale  to  Cold- 
water  within  four  years,  and  from  Coldwater 
to  St.  Joseph  river  within  four  years,  and 
from  St.  Joseph  river  to  Niles  within  twelve 
years,  and  within  three  years  put  in  opera- 
tion the  Tecumseh  Branch  to  tiie  village  of 
Jackson,  along  the  line  of  railroads  formerly 
authorized  to  be  constructed  by  the  Jackson- 
bur^  &  Palmyra  Railroad  Company.  The 
act  further  provided  that  the  line  of  railroad 
thus  completed  should  constitute  a  continu- 
ous line  of  railroad  from  the  waters  of  Lake 
Erie,  in  the  city  of  Monroe,  to  Lake  Mich- 
igan. The  scope  of  the  Act,  therefore,  was 
to  build  a  line  of  railroad  across  the  state 
from  east  to  west,  through  the  several  places 
named,  and  to  complete  the  branch  from  Te- 
cumseh to  Jackson.  It  was  this  company, 
organized  to  construct  and  operate  this  road, 
to  which  the  Act  of  1846  applies.  The  Act  of 
1855  authorizes  the  Michigan  Southern  Rail- 
road Company  to  consolidate  with  the  North- 
em  Indiana  Railroad  Company,  but  in  no 
manner  changed  the  rate  of  taxation.  State 
T^recuurer  v.  Auditor  General,  46  Mich.  224. 
Afterwards,  the  consolidated  company  organ- 
ized under  the  name  of  the  Lake  Shore  &  Mich- 
igan Southern  Railway  Company.  There- 
after the  complainant  company  leased  or 
otherwise  acquired  the  control  of  the  rail- 
road extending  from  White  Pigeon,  St.  Jo- 
seph county,  to  the  city  of  Grand  Rapids, 
and  has  since  operated  it  in  its  own  name. 
It  was  no  part  of  its  original  line,  and  it  is 
not  disputed  that  the  portion  from  Kalama- 
zoo to  Grand  Rapids  was  originally  known 
as  the  ^Gardner  Road,"  and  was  organized 
under  the  general  law  of  this  state. 

Whatever  the  rights  of  the  complainant 
company  may  be  under  the  Act  of  1846  as  to 
taxation,  that  Act  cannot  be  made  applicable 
to  this  leased  road,  it  being  organized  under 
the  general  railroad  law.  The  exemption 
from  taxation  under  the  Act  of  1846  was  a 
special  privilege  granted  to  the  Michigan 
Southern  Railroad  Company,  but  it  cannot 
be  extended  to  such  lines  as  that  company 
might  thereafter  lease  and  operate,  which 
were  organized  under  the  general  railroad 
laws  of  the  state.  In  fact,  the  rule  seems  to 
be  much  narrower  than  this ;  that  is,  that  the 
exemption  from  taxation  must  be  construed 
to  have  been  the  personal  privilege  of  the 
very  corporation  specifically  referred  to.  In 
a  note  to  Cooley  on  Taxation,  2d  cd.  p.  212, 
it  is  said :  **This  statutory  rule  of  interpre- 
tation is  founded  upon  an  obvious  public 
policy,  which  regards  such  exemptions  as  in 
derogation  of  the  sovereign  authority  and  of 
common  right,  not  to  be  extended  beyond  the 
exact  and  express  requirement  of  the  grants 
construed  etrieiUHmi  juru,^    In  Memphis  t^ 
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L.  B.  R.  Co.  ▼.  Berry,  112  U.  S.  609,  28  L. 
ed.  887,  It  appears  that  the  railroad  com- 
pany, exempt  from  taxation,  had  attempted 
to  transfer  its  franchises  to  another  corpora- 
tion, which  therefore  claimed  the  exemption, 
and  filed  its  bill  to  restrain  taxation.  The 
bill  was  dismissed,  the  court  saying :  *'The 
exemption  from  taxation  must  be  construed 
to  have  been  the  personal  privilege  of  the 
very  corporation  specifically  referr^  to,  and 
to  have  perished  with  that,  unless  tbe  express 
and  clear  intention  of  the  law  requires  the 
exemption  to  pass  as  a  continuing  franchise 
to  a  successor.''  No  such  intention  can  be 
found  in  the  Statute  of  1846. 

It  is  claimed,  however,  that,  under  the 
general  railroad  law  of  this  state,  this  prop- 
erty cannot  be  made  liable  for  local  improve- 
ments of  this  character.  It  is  provicied  by 
the  general  railroad  law  (How.  Anno.  Stat. 
S  3860)  that  a  tax  shall  be  paid  by  every 
railroad  coiDpany  to  the  state  treasurer,  based 
upon  a  percentage  of  the  gross  income  of  the 
company,  and  that  ^the  tax  so  paid  shall  be 
in  lieu  of  all  other  taxes  upon  the  properties 
of  such  companies,  except  such  real  estate  as 
is  owned  and  can  be  conveyed  by  such  corpo- 
ration under  the  laws  of  this  state  and  not 
actually  employed  in  the  exercise  of  its  fran- 
chises and  not  necessary  or  in  use  in  the 
proper  operation  of  its  road. "  It  is  contended 
that  the  words  '^in  lieu  of  all  other  taxes** 
preclude  the  levying  of  such  assessment  for 
local  improvements.  We  are  satisfied  that 
this  contention  cannot  be  sustained.  As  said 
by  Mr,  Justice  Cooley:  "It  is  a  very  just 
rule  that,  when  an  exemption  is  found  to 
exist,  it  shall  not  be  enlarged  by  construc- 
tion. On  the  contrary,  it  ought  to  receive 
a  strict  construction  ;  for  the  reasonable  pre- 
sumption is  that  the  state  has  granted  in 
express  terms  all  it  intended  to  grant  at  all, 
and  that,  unless  the  privilege  is  limited 
to  the  very  terms  of  the  statute,  the  favor 
would  be  extended  beyond  what  was  meant. " 
Cooley,  Taxn.  2d  ed.  p.  205.  Speaking  of 
local  assessments,  the  learned  author  says, 
on  paee  207:  "The  most  striking  illustra- 
tion of  the  rule  of  strict  construction  of  ex- 
emptions ia  seen  in  the  case  of  special  assess- 
ments for  local  improvements,  such  as  the 
paving  and  repair  of  streets,  etc.  It  is  al- 
most universally  held  that  a  general  exemp- 
tion from  taxation  will  not  extend  to  such 
assessments.  In  the  leading  case,  the  words 
of  the  exemption  were  that  no  church  or 
place  of  public  worship  should  be  taxed  by 
any  law  of  this  state.  Upon  this  the  court 
remarked :  *  The  word  **  taxes"  means  bur- 
dens, charges  or  impositions  put  or  set  upon 
f persons  or  property  for  public  uses,  and  this 
s  the  definition  which  Lord  Coke  gives  of 
the  word  "talliage**  (2  Inst.  232)  :  and  Lord 
Holt,  in  [Brewster  v.  KilfjeU\  Carth.  488, 
gives  the  same  definition,  iii  substance,  of 
the  word  "tax.**  The  legislature  intended 
by  that  exemption  to  relieve  religious  and 
literary  institutions  from  these  public  bur- 
dens, and  the  same  exemption  was  extended 
to  the  real  estate  of  any  minister,  not  exceed- 
ing in  value  $1,500.  But  to  pay  for  the 
opening  of  a  street  in  the  ratio  of  the  benefit 
or  advantage  derived  from  it  is  no  burden. 
29  L.  R.  A. 


It  is  no  "talliage"  or  "tax."  within  the 
meaning  of  the  exemption,  and  has  no  claim 
upon  the  public  benevolence.'  "  Judge  Dil- 
lon, in  his  work  on  Municipal  Corporations, 
speaking  of  the  strictness  with  which  these 
statutes  are  construed,  says :  "  Although  an 
assessment  is  in  the  nature  of  a  tax,  and  is 
authorized  by  or  is  a  branch  of  the  taxing 
power,  yet  a  general  statute  exempting  cer- 
tain property — for  example,  churches— from 
taxation  'bv  any  law  of  the  state*  does  not 
exempt  it  from  liability  for  a  street  assess- 
ment. "  Be  Improvement'  of  Ifaeeau  Street,  11 
Johns.  77.  It  was  held  in  SUUe  v.  yew- 
ark,  27  N.  J.  L.  185,  that  a  railroad  charter 
exempting  the  company,  in  consideration  of 
the  payment  of  a  certain  tax,  from  "  any  other 
or  further  tax  or  imposition  upon  it, "  does 
not  exempt  it  from  liability  for  an  assess- 
ment  upon  houses  and  lots  owned  by  it,  and 
benefited  by  the  opening  and  widening  of  a 
street ;  but  the  corporation  cannot,  for  such 
a  purpose,  be  assessed  without  reference  to 
the  special  benefit  conferred  upon  property 
owned  by  it,  and  such  an  assessment  would 
be,  in  fact,  a  tax  from  which  it  is  exempt. 
See  also,  Neto  York,  N.  E.  d  E.  R.  Go,  v. 
New  Britain,  49  Conn.  40 ;  Ludlow  v.  Cincin- 
nati Southern  Railway's  Trustees,  78  Ky.  a57. 
But  Judge  Dillon  savs  (sec.  778)  :  "  Aside 
from  the  rule  of  strict  construction  which 
applies  to  exemptions  from  taxation,  the 
cases  cited  in  this  and  in  the  previous  section 
will  show  that  there  is,  in  their  ordinary  use, 
a  recognized  difference  between  the  words 
'tax*  and  'assessments,'  and  that  the  one 
does  not  always  include  the  other.  Thus,  a 
constitutional  provision  that  taxation  shall 
be  equal  and  uniform  throughout  the  state 
does  not  apply  to  local  assessments  upon  pri- 
vate propertv  to  pay  for  local  improvementa. 
So,  a  provision  of  the  constitution  of  a  state 
which  requires  'the  rule  of  taxation  to  be 
uniform,  *  .in  connection  with  another  pro- 
vision that  Mt  shall  be  the  duty  of  the  legis- 
lature to  provide  for  the  organization  of  cit- 
ies, and  to  restrain  their  power  of  taxation, 
assessments,  *  etc. ,  so  as  to  prevent  abuses  in 
assessments  and  taxation,  is  construed  not  to 
apply  to  special  assessments  by  municipal 
corporations  made  by  authority  of  the  legisla- 
ture for  local  improvements,  "—citing  Weeks 
V.  MUwaukee,  10  Wis.  186.  It  is  evident 
that  the  great  weight  of  authority  upholds 
the  doctrine  that  assessments  for  local  im- 
provements are  not  within  the  general  ex- 
emption from  taxation.  Under  the  general 
railroad  law  of  this  state,  the  taxes  mentioned 
are  such  burdens,   charges   or  impositions 

F»ut  or  set  upon  persons  or  property  for  pub- 
ic uses ;  and  this  law  has  no  reference  to 
special  assessments  for  local  improvements 
in  the  ratio  of  the  benefit  or  advantage  to  be 
derived  from  them.  It  is  apparent  from  the 
statements  in  the  bill  that  certain  benefits 
are  derived  tx)  this  property  by  the  improve- 
ments made.  The  proportion  of  these  bene- 
fits are  determined  by  tlie  local  ofiicers. 

But  a  more  serious  question  is  raised  by 
counsel  for  complainant.  It  is  insisted  that 
the  mode  of  collection  of  the  tax  fixed  by  the 
charter  cannot  be  adopted  and  carried  out  as 
against  the  complainant,  a  railroad  corpora- 
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tion.  The  proceedings  prescribed  by  the 
eharter  for  the  collection  of  the  taxes  are  as 
follows :  After  the  assessment  roll  has  been 
made  and  confirmed  by  the  common  council, 
it  shall  be  delivered  to  the  city  clerk  or  the 
treasurer  of  the  city.  Ninety  days  after  the 
receipt  of  the  assessment  roll,  the  treasurer 
shall  return  it  to  the  city  clerk,  with  the  list 
«f  the  real  estate  on  which  the  assessment 
has  not  been  paid,  stating  the  amount  of  the 
tax  and  collection  fees  on  each  parcel,  and 
the  names  of  the  persons  to  whom  assessed. 
Within  thiitT  days  after  the  return  of  such 
list,  the  clerk  shall  cause  the  list  to  be  pub- 
lished in  a  newspaper,  with  a  notice  of  sale. 
The  marshal  shall  attend  the  sale,  and  act 
as  auctioneer.  If  no  person  bids  the  amount 
of  the  assessment,  the  lands  shall  be  struck 
off  to  the  city  of  Grand  Rapids.  No  bids 
for  less  than  the  assessment,  fees,  and  ex- 
penses, with  interest,  shall  be  received ;  and 
the  land  may  be  redeemed  within  one  year 
on  payment  of  the  amount  for  which  it  was 
solo,  with  interest  from  date  of  sale,  at  25 
per  cent.  If  not  redeemed,  the  mayor  shall 
execute  a  deed  to  the  purchaser.  The  city 
is  empowered  to  hold,  occupy,  enjoy,  use 
and  possess,  lease,  incumber,  and  convey 
lands  bid  off  to  it  at  such  sales  as  fully  and 
completely  aa  a  natural  person.  At  the  time 
of  this  assessment,  no  oUier  means  were  pro- 
vided by  the  charter  for  the  collection  of 
such  assessments.  It  is  claimed  by  counsel 
that  a  railroad  is  an  entirety,  and  cannot  be 
cut  up  and  taxed  and  sold  for  taxes  in  par- 
cels ;  that  such  a  prooeedine  would  result  in 
a  destniction  of  the  franchises,  and  destroy 
the  availability  of  the  road  to  the  public, 
who  are  entitled  to  its  benefits  as  a  means  of 
transportation.  In  Detroit  v.  Detroit  Oity  R, 
(Jo,  76  Mich.  421,  it  was  said :  *'But  these 
tracks  are  only  special  adaptations  for  a  par- 
ticular use  of  the  surface  of  the  public  high- 
wavs;  and,  under  our  laws  concerning  levy 
and  sale  on  execution,  each  track  would  l>e 
sold  as  a  whole  to  the  bidder  for  the  short- 
est term  of  years  to  collect  taxes  for  the  use 
of  it  The  right  to  use  the  tracks  is  insepar- 
able from  the  franchise,  and,  it  not  being 
taxable  as  land,  it  should  properly  be  taxed 
as  an  entirety  to  the  corporation. "  In  Hack- 
ley  V.  Mack,  60  Mich.  591,  it  was  said  :  **  We 
have  no  law  that  we  have  yet  discovered, 
and  certainly  none  has  been  pointed  out  to 
us,  which  authorizes  the  sheriff  to  levy  upon 
the  track  or  roadbed  of  a  railway,  even 
against  the  corporation.  If  any  levy  can  be 
made  upon  the  property  of  the  company, 
aside  from  such  goods  and  chattels  as  may 
be  found  and  seized  and  taken  into  custody 
by  the  sheriff,  it  is  only  on  the  franchise  of 
eaminir  tolls,  as  provided  by  the  corporation 
laws."  In  Apptegate  v.  Ernst,  8  Bush,  648, 
96  Am.  Dee.  272,  the  court  said :  *«The  rail- 
road, from  one  end  to  the  other,  is  an  en- 
tirety, and  as  a  whole  only  may  be  subject 
to  taxation  or  coercive  sale.  Fragmentary 
taxations  or  sales  might  be  unjustly  vexa- 
tious and  injurious  to  the  owners,  pervert 
the  destination  of  the  road,  and  disturb  the 
public  use  and  interest.  To  avoid  such  evils 
and  absurdities,  the  law  treats  a  railroad  and 
all  its  appurtenances  aa  one  entire  thing,  not 
^LRA. 


legally  subject  to  ooercive  severanoe  ox  dis- 
location. Iji  that  consolidated  diaracter  it 
must  be  taxed  for  state  revenue,  and  cannot 
be  a  fit  subject  for  taxation  by  the  separate 
counties  through  which  it  runs. "  la  the  case 
of  Georgia  v.  Atlantic  d  O.  R.  €h,  8  Woods, 
C.  0.  484,  Fed.  Gas.  No.  5,851,  Mr.  Juetice 
Bradley,  speaking  in  reference  to  a  tax  levy 
made  on  the  depots,  freight  houses,  passenger 
houses,  and  omces  of  the  company  for  taxes 
due  the  state,  says :  "It  cannot  be  supposed 
tliat  the  legislature.  In  authorizing  its  con- 
struction, and  granting  peculiar  franchises 
for  its  operation  and  use,  ever  intended  that 
execution  creditors  might  levy  upon  parcels 
of  it,  and  cut  it  up  into  sections,  and  aestroy 
it  as  a  great  public  thoroughfare.  Such  a 
proposition  is  preposterous.  Suppose  a  mile 
of  the  road  should  be  levied  on  and  sold. 
Would  the  purchaser  liave  the  risht  to  fence 
it  in,  and  take  up  the  rails  and  cross- ties, 
and  plant  it,  and  thereby  destroy  the  rail- 
road? Could  this  be  done  without  contem- 
ning the  power  of  the  state  bv  which  it  was 
created  and  made  a  public  h iff h way  7  We 
think  not."  In  Porter  v.  Bockford,  R.  I.  A 
St.  L.  R.  Co.  76  111.  661,  it  was  held  that, 
if  a  railroad  was  to  be  assessed  at  all,  it 
must  be  as  an  entirety.  These  cases  arose 
under  a  claimed  power  of  taxation  by  the 
state  or  counties,  or  attempted  liens  under 
executions,  and  not  for  local  assessments; 
but  the  reasoninff  against  sales  for  local  as- 
sessments is  equally  applicable  where  the  at- 
tempt is  made  to  collect  bv  sale  of  the  road- 
bed, or,  as  in  this  case,  the  freight  house, 
roadbed,  and  right  of  way.  It  is  said,  how- 
ever, that  this  was  a  terminal  of  the  road, 
and  the  rights  of  the  public  could  not  be 
affected  by  sale  of  such  terminal.  We  can- 
not accede  to  this.  The  freight  houses  and 
terminal  of  right  of  way  and  tracks  might 
seriously  affect  the  business  of  the  company 
and  the  rights  of  the  public.  In  New  York 
A  H.  R.  do.  V.  Morrieania  Tru$tee$,  7  Hun, 
652,  assessment  was  made  upon  a  part  of  the 
roadbed  of  plaintiff  for  benefits  in  opening  a 
street.  Proceedings  were  had  to  set  aside  the 
assessment ;  and  it  was  held  that  the  trustees 
could  not  sell  the  entire  roadbed,  nor  any 
lands  necessarily  used  by  it  for  the  purpose 
of  its  franchise.  The  case  was,  however, 
ruled  as  coming  within  section  60,  chapter 
277,  Laws  1864,  defining  and  limiting  the 
powers  of  the  trustees. 

It  is  suggested,  though  not  strenuously 
contended,  bv  counsel  for  defendants,  that 
though  no  sales  may  be  made  of  the  real  es- 
tate assessed,  for  the  purpose  of  paying  this 
tax,  yet  the  assessment  against  the  property 
is  valid,  and  may  now  be  collected  from  the 
personal  property  of  the  defendant,  under 
and  by  virtue  of  the  amendment  to  the  city 
charter  in  1898,  contained  in  title  6,  section 
10,  Local  Acts  1898.  That  section  provides : 
"At  the  time  of  the  delivery  of  the  assess- 
ment roll  to  the  city  treasurer,  the  ma^or 
shall  attach  his  warrant  thereto  commanding 
him  to  collect  the  assessment  therein  con- 
tained, together  with  the  fees  hereinbefore 
prescribed,  within  ninety  davs  from  the  date 
thereof ;  and  further  commanding  and  author- 
izing said  treasurer,  when  he  may  deem  it 
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necessary  so  to  do,  to  levy  and  collect  the 
same  by  distress  and  sale  of  any  personal 
property  upon  such  premises  belon>(in>(  to  the 
premises,  chargeable  to  such  assessment." 
Just  w^at  personal  property  there  may  be 
upon  such  premises,  belonging  to  the  prem- 
ises chargeable  to  said  assessment,  it  is  diffi- 
cult to  perceive ;  or  lust  what  this  provision 
means,  is  difficult  of  ascertainment.  If  there 
were  a  general  clause  in  the  charter  author- 
izing the  collection  from  the  personal  prop- 
erty of  the  corporation,  we  could  see  no  diffi- 
culty in  enforcing  the  collection,  as  we  are 
of  the  opinion  that  though  the  lands  and 
premises  assessed  cannot  be  sold  for  the  tax, 
for  the  reason  before  stated,  yet  the  assess- 
ment for  the  local  improvement  is  valid. 
The  only  question  in  this  case  is  the  mode 
of  collection.  Whether  there  is  any  law  un- 
der which  the  city  can  now  proceed  for  the 


enforcement  of  the  payment  of  the  tax  \m 
doubtful.  None  has  been  pointed  out,  and 
it  may  need  further  legislation  on  the  sub- 
ject to  enable  the  city  to  collect. 

The  decree  of  the  court  must  be  revernetU  and 
decree  entered  here  In  favor  of  complainant, 
setting  aside  the  sales  of  the  premises,  and 
releasing  the  levies  under  the  tax  warrant  a» 
to  the  other  years.  The  assessments  for  l>cn- 
efits  will  not  be  disturbed,  but  will  stAnd  a» 
valid  and  subsisting  assessments  upon  the 
properties  for  the  improvements  thus  made. 
The  relief  granted  is  without  prejudice  to 
the  defei^dant  to  proceed  to  the  enforcement 
of  the  assessment  in  such  mode  as  it  may 
deem  best. 

Moiitgt>mery,  J. ,  did  not  sit.  The  other 
Justices  concurred. 

Rehearing  denied. 
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1.  A  labcir  milcm  may  be  protected  by  ap. 

proprlate  state  legislatloD  in  the  use  of  a  label  for 
the  deeignation  of  articles  manufactured  by  its 
members  and  use  of  the  label  prohibited  to  per- 


sons other  than  members  of  the  union  or  pencil* 
who  employ  such  members. 

8*  Labels,  symbols  or  advertisements 
adopted  by  any  association  or  nnion 
of  workin^^en  as  a  trade-mark  to  distin- 
guish articles  manufaotured  by  their  memberv 
from  those  manufaotured  by  other  persons  are 
protected  by  Laws  1808,  p.  860,  when  they  ar» 
adopted  in  aooordance  with  its  provisions. 


KOKB.— ProteetCon  cf  trade  union  Ia()elt  or  trade- 
marker 

I.  In  oeneraL 
n.  Contents  of  UML 
in.    EffeU  of  sUsJtutee, 

I.  In  QeneroJL 

The  leading  cases  on  the  question  of  the  right  of 
a  trade  union,  suoh  as  a  cigar  makers*  union,  to  pro- 
tection in  the  exclusive  use  of  a  label  which  it 
adopts,  have  been  reported  in  this  series.  The  cases 
In  the  courts  of  last  resort  have  generally  but  not 
quite  unanimously  agreed  in  denying  that  a  trade- 
union  label  could  be  protected  as  a  trade- mark  on 
goods  which  did  not  belong  to  the  union  but  were 
manufactured  by  the  members  of  the  union.  But 
quite  a  large  number  of  lower  court  cases  have  sus- 
tained suoh  labels.  In  the  case  of  Allen  v.  McCar- 
thy, 87  Minn.  818,  tlie  oourt  was  equally  divided  on 
the  question. 

But  in  Oigar  Makers*  Proteetive  Union  No.  96  v. 
Oonhalm,  8  L.  B.  A.  IISS,  40  Minn.  )S48,  the  court,  by 
a  bare  majority,  decided  that  a  cigar  makers*  union 
was  not  entitled  to  protection  in  the  use  of  the 
trade-mark. 

To  the  same  effect  were  the  decisions  in  Weener 
y.  Brayton,  8  L.  B.  A.  640,152  Mass.  101.  and  McVey 
▼.  Brendel,  18  L.  B.  A.  877, 144  Pa.  286. 

In  Schneider  v.  Williams,  44  N.  J.  Bq.  891,  a  suit 
by  three  members  of  a  cigar  makers*  union  on  be- 
half  of  their  fellow  membcors,  as  well  as  themselves, 
to  restrain  the  use  or  imitation  of  their  alleged 
trade-mark,  was  denied,  because  they  did  not  show 
any  property  in  the  label  or  mark,  or  any  applica- 
tion of  it  to  goods  actually  on  the  market  of  which 
the  complainants  were  the  owners  or  in  which  they 
traded. 

But  in  Oarson  y.  ITry,  5  L.  B.  A.  614,  80  Fed.  Bep. 
777,  it  was  held  that  while  the  label  of  the  cigar 
makers*  union  was  not  a  vaUd  trade-mark,  the 
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fraudulent  use  of  such  label  by  a  person  who  haA 
no  right  to  it  was  held  to  be  a  wrong  which  equity 
oould  prevent  at  the  suit  of  a  member  of  the  nnion 
who  was  actually  selling  cigars  of  his  own  mana* 
facture  with  such  label  thereon,  and  whoee  bosi- 
nesB  was  injured  by  the  fraudulent  use  of  the  label 
by  the  defendant. 

In  Weener  v.  Brayton,  supra,  the  suit  to  enjoin 
an  alleged  unlawful  use  of  a  cigar  makers*  trade- 
mark  was  brought  by  officers  and  members  of  the 
union,  but  there  was  no  allegation  that  the  plain- 
tiifs  were  themselves,  on  their  own  account  or  with 
others,  manufacturers  or  dealers  in  cigars  as  a  busi- 
ness, or  even  actually  employed  by  others  in  their 
sale  or  manufacture,  or  that  the  union  of  which 
they  were  members  and  officers  was  engaged  iu  any 
business  of  that  description,  or  that  they  had  ap> 
plied  the  label  to  any  vendible  commodity  of  which 
they  were  the  owners  or  manufacturers,  or  in 
which  they  dealt.  For  this  reason  the  court  denied 
the  applicability  of  the  principle  on  which  the  in- 
Junction  was  granted  in  Csrson  v.  Ury,  saying, 
"whether,  if  the  bill  had  contained  allegations  aim- 
ilar  to  those  which  were  found  in  the  case  of  Carson 
V.  Ury  (8upm),  it  might  have  been  maintained,  we 
have  no  occasion  now  to  consider.** 

In  McTey  v.  Brendel,  supra,  it  was  said  that  the 
plaintiffs  represented  neither  the  cigar  makers*  in- 
ternational union,  the  alleged  owners  of  the  label, 
nor  the  officer  whoee  name  appeared  upon  it.  but  a 
subordinate  local  organization  which  did  not  de- 
vise or  register  the  label,  and  did  not  claim  to  own 
it.  The  decision  was  that  the  local  union  could  not 
maintain  a  bill  to  protect  the  label  which  belonged 
to  the  national  union,  but  the  oourt  went  further 
and  declared  that  the  national  union  was  nut  a 
trader,  manufacturer  or  dealer  so  as  to  be  entitled 
to  protection  in  the  use  of  a  trade-mark. 

In  Bloete  v.  Simon,  19  Abb.  N.  a  88,  a  complaint 
by  members  of  a  cigar  makers*  union  on  behalf  of 


See  aUo  39  L.  R.  A.  211,  508;  43     L.  U.  A.  80,  858. 


l^o. 


State  y.  Bishop. 


Mi 


8.  ABtatateproTidliii^fbrtheiiroteetloii 
of  tnUte-BUurks  adopted  by  afisociatioiia  or 
nntons  of  worklngmen  is  not  Toid  as  class  leirls- 
latioa  or  aa  gnjottng  speotel  privileges  or  immu- 


4.  EzeliislTe  ownerahtp  of  &  label  need 
not  be  aUeiped  in  an  information  under  a 
statute  makinff  it  a  misdemeanor  to  vend  or  keep 
for  sale  ffoods  upon  which  any  forged  imitation 
or  ooanterfeit  label  shall  be  placed  to  represent 
the  goods  as  those  of  some  other  person,  associa- 
tion or  union  of  workingmen. 

6.  Proof  of  groilty  knowled^  is  necee 
amry  to  sustain  a  conviction  under  Act  of  1888,  p. 
no,  making  it  a  misdemeanor  to  have  for  sale 
goods  bearing  counterfeit  labels  representing 
that  they  were  made  by  a  certain  person,  assod*- 
tk>a  or  union  of  workingmen. 

(Hay  21, 189S.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  St.  Louis  Court  of  Orimina]  Correction 
ooovictiDg  him  of  selling  cigars  with  a  coun- 
terfeit label,  contrary  to  the  provisions  of  the 
statute.     Bevened. 

The  facts  are  stated  in  the  opinion. 

Mr,  Ensene  McQnillin,  for  appellant: 

The  label  of  the  Cigar  Makers*  International 
Union  of  America  is  not  a  trade  mark,  aad  is, 
Uierefore,  not  entitled  to  protection  under  the 
laws  of  Missouri  relating  to  the  registration  and 
piracy  of  trademarks. 

MeVey  t.  Brendd,  18  L.  R.  A.  877,  144  Pa. 
285:  Weener  v.  Brayton,  8  U  R.  A.  840,  152 
Mass.  101;  Schneider  v.  Willianu,  44  N.  J.  ^ 
891;  Carion  r.  Ury,  6  L.  R.  A.  814,  89  F< 


Rep.  777;  Tratk  FM  Co.  T.  Wooster,  28  Mo. 
App.  408;  Liggett  A  Mwn  Tobaceo  Co.  t.  Sam. 
Beid  Tobacco  Co,  104  Mo.  68. 

Because,  1.  The  cigars  are  not  ''manufac- 
tured or  prepared"  by  the  union  as  an  organi- 
zation. 

Mo.  Laws.  1888,  §  1,  p.  260. 

(a)  The  union  is  not  a  manufacturer  or  dealer 
in  cigars,  or  engaged  in  trade  or  commerce  of 
an^  kind;  and  tne  right  to  atrademark  canaot 
exist  as  a  mere  abstract  right,  independent  of, 
and  disconnected  from,  a  business.  It  is  not 
proper^  as  distinct  from,  but  only  as  incident 
to,  the  business. 

Cigar  Makenf  Proteetite  Union  No,  98  v. 
Conhaim,  3  L.  R.  A.  125,  40  Minn.  248;  St. 
Loui8  Piano  Mfg.  Co.  v.  Merkel,  1  Mo.  App. 
805;  Skinner  v.  Oakee,  10  Mo.  App.  45. 

(b)  There  is  and  can  be  no  tnudemark  in 
labor,  either  at  common  law  or  under  the 
Missouri  statute. 

2.  It  does  not  point  out  the  source  and  origin 
of  tbe  cigars,  the  place  of  manufacture,  the 
name  of  the  manufacturer  or  dealer,  nor  the 
name  of  the  maker. 

FWey  V.  Fassett,  44  Mo.  168,  100  Am.  Dec. 
275;  Liggett  d  Myer%  Tobacco  Co.  v.  Sam.  Beid 
Tobacco  Co.  eupra. 

8.  Our  statute  does  not  protect  labels,  etc., 
as  such,  but  only  such  names  terms,  devices, 
eta,  as  may  be  adjudged  to  be  trade- marlLS. 
It  is  designed  to  protect  "trade-marks"  a-s  con- 
tradistinguished from  mere  names,  terms,  de- 
vices and  labels. 

Mo.  Laws,  1898,  g  1,  p.  860;  Aiden  v.  Orou, 


tbemselvee  and  their  associates  for  an  injunction 
•gainst  the  wrongful  use  of  a  label  on  goods  not 
maaufactured  by  tbe  union  was  sustained  against 
demurrer.  The  court  says:  **We  have  admitted  in 
tbe  case  at  bar  ownership  by  plalntiftB  of  tbe  trade- 
mark or  label  as  designatiDg  the  cigars  made  by 
tbem  and  tbeir  •i^wttf^te^^  the  geoeral  recognition 
of  such  trade-mark  as  guaranteeing  tbatfact;  tbe 
nie,  Umitaton,  and  use  of  that  trade-mark  by  de- 
fendant with  frauduleut  intent  to  induce  purchas- 
en  to  believe  that  the  cigars  sold  had  been  made  by 
tbe  plalntifB^  whereas  they  had  not  been  so  made ; 
and  irreparable  damage  to  plaintiffto  therefrom.** 
But  it  does  not  appear  whether  p]aint1il&  were  tbe 
owners  of  or  dealers  in  any  goods  on  wblcb  such  la- 
bel was  properly  used,  or  whether  they  were  merely 
employed  by  others  in  manufacturing.  It  would 
Eeem  that  tbeir  right  to  sue  was  sustained  solely 
on  the  ground  that  they  represented  tbe  union 
and  not  on  the  ground  that  they  were  manufact- 
urers or  dealen  in  dgars  on  which  the  label  was 
used. 

In  Strasser  v.  MooneJIs,  28  Jones  ft  8. 1S7,  a  simi- 
lar decMion  was  made.  The  oomplaiot'alleged  that 
plaintiffs  were  several  cigar  makers  and  members 
of  tbe  Cigar  Makers'  International  Association, 
while  the  answer  alleged  that  the  plaintiffs  were 
not  manufacturers  in  a  proprietary  sense,  or  in  any 
rbrht  of  proprietorship  and  had  no  right  of  prop- 
erty, p^issession,  or  control  in  cigars  made  by  its 
alleged  members  or  otherwise.  And  in  an  affidavit 
read  on  a  motion  tocontinue  an  injunction,  the  de- 
fendant said  tlmt  the  plaintiffs  were  working  cigar 
makeis  and  that  neither  they  nor  tbe  union  had 
any  factory  or  made  any  cigars  except  as  work- 
men for  others,  and  transacted  no  business  or  trade 
In  ciiran  as  makers,  dealers  or  otherwise,  but  the 
court  said:  **I  am  of  the  opinion  that  tbe  plaintiffs 
being  members  of  a  cigar  makers*  intemntlonal 
union  bad  an  interest  in  the  proper  use  of  the  ia- 
29L.R  A, 


bels  of  the  union,  which  mirht,  upon  sufficient 
grounds,  be  protected  by  injunction  against  the  In- 
equitable use  of  those  labels.**  This  was  tbe  lan- 
guage of  the  opinion  at  general  term  afDrming  the 
order  of  Dugro,  Jl,  at  special  term.  In  bis  opinion, 
which  is  Included  in  tlie  report,  be  says:  **It  needs 
no  deep  study  to  perceive  that  the  laborer  has  the 
same  valuable  interest  in  the  good- will  of  his  labor 
as  a  manufacturer  has  in  the  good- will  of  bis  trade.** 
He  also  says  it  is  needless  to  discuBs  the  question 
whether  the  iBbel  constitutes  a  trade-mark  or  not, 
as  the  right  to  its  exclusive  use  may  be  Bustalned,al- 
though  it  fail  to  be  a  trade-ooark,  as  the  property 
right  in  the  label  is  entitled  to  the  protection  of 
equity  oh  the  same  principle  as  that  upon  which 
courts  protect  trade- marks  and  good- will. 

The  court  of  appeals  in  dismissing  an  appeal 
from  an  order  grantinir  a  preliminary  injunction 
in  the  above  case  on  the  ground  that  this  was  a  dis- 
cretionary matter  which  could  not  be  reviewed, 
said  that  tbe  denial  of  any  proprietary  interest  by 
the  plaintiffs  in  tbe  cigars  made  and  the  allegation 
that  their  pecuniary  Interests  were  not  affected  by 
the  use  of  the  labels,  presented  a  serious  question 
of  law  which  tbe  court  was  not  prepared  to  dcter^ 
mine  in  this  preliminary  proceeding,  and  in  tbeal^ 
sence  of  findings  of  f^ct  showing  the  particular 
gronnds  upon  which  the  Judgment  was  based. 
Strasser  v.  Moonelis,  108  N.  Y.  611. 

The  right  of  a  cigar  makers*  union  to  tbe  exclu- 
sive use  of  its  label  has  also  been  sustained  In  sev- 
era]  other  lower  court  decisions  which  do  not  seem 
to  have  been  reported  in  law  reports.  In  Moe  v. 
Alter  (Ohio  C.  P.,  Lucas  County),  as  reported  In  tbe 
Clfrar  Makers*  Official  Journal  of  February.  1888,  an 
injunction  was  allowed  in  favoriof  tbe  plaintiffs, 
suing  for  themselvcfl  and  other  meml>ers  of  the 
union,  against  defoodanrs  use  of  the  label  of  the 
Cigar  Makers*  International  Union,  or  any  imita- 
tion thereof,  or  interfering  with  the  rights  of  tho 
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t5  Mo.  App.  123;  Trofk  Fm  Co.  v.  Wooster,  38 
Mo.  App.  408;  Snodgran  v.  WeUe,  11  Mo.  App. 
«90. 

4.  The  right  to  uae  the  Uhel  in  question  is 
not  a  property  right,  without  which  there  can 
l)e  no  trade-niar£ 

(a)  It  is  a  mere  personal  privilege  contingent 
upon  membership  in  the  union. 

rb)  Its  object  is  simply  to  indicate  member- 
ship in  the  union;  when  membership  ceases,  the 
personal  privilege,  the  right  to  use  the  label, 
ceases. 

Cigar  Makent  ProteHite  Union  No,  98  ▼. 
Conhaim,  3  L.  R.  A.  125.  40  Minn.  248. 

5.  There  is  no  exclusive  use  in  the  label. 
Rogers  v.  Taintor,  97Mas9.  291;  CTiadwicky, 

Cotell,  6  L.  R.  A.  839,  151  Mass  190;  Weener 
V.  Brayton,  8  L.  R.  A.  640.  152  Mass.  101. 

The  Act  of  1898  is  illegal  and  void  against 
the  public  policy  of  the  state  of  Missouri, 
productive  of  oppression,  illegal  conspiracies, 
combinations  and  boycotts. 

MeVey  v.  Brendd,  18  L.  R.  A.  877, 144  Pa. 
285. 

The  Act  of  1898  is  unconstitutional,  is  class 
legislation. 

The  Cigar  Makers'  International  Union  of 
America  not  being  composed  ezclusivelv  of 
citizens  of  Missouri,  cannot,  under  our  laws 
relating  to  the  registration  of  trademarks,  ac- 
quire any  rights  in  said  label  as  against  citizens 
of  Missouri. 

State  V.  Hagen,  6  Ind.  App.  167. 

The  information  is  insufficient  because  it 
fails  to  aver  exclusive  ownership  of  the  label 


in  question  in  the  orpnization  known  as  the 
Cigar  Makers'  International  Union  of  America. 

United  States  v.  Braun,  89  FedL  Rep.  775. 

Mr,  R,  F.  Walker*  AttyOen,,  for  re- 
spondent: 

It  was  held  in  Indiana,  under  a  statute  which 
limited  the  use  of  a  labd  to  citizens  of  that 
state,  that  a  label  may  be  adopted  and  registered 
by  a  trade  unioxi  (the  same  as  the  one  named 
in  this  proceeding)  to  indicate  work  done  by 
those  belonging  to  it,  and  although  not  a  tech- 
nical trade-mark,  it  will  be  protected  in  equity 
against  those  attempting  to  fraudulently  use  it 
without  right. 

Ind.  Laws,  1891,  p.  817;  State  ▼.  Hoffen,  6 
Ind.  App.  167. 

It  has  been  held  in  Illinois,  in  construing  a 
statute  similar  to  the  Missouri  law  now  under 
consideration,  that  the  punishment  of  imitators 
or  counterfeiters  of  trade-marks  may  be  pro- 
vided for  under  an  act  to  protect  associations, 
unions  of  workingmen  and  persons  in  their 
labels,  trade  mariLs  and  forms  of  advertising. 

Cohn  V.  PeopU,  28  L.  R  A.  821,  149  111.  486. 

A  term,  name  or  device  may  be  protected  as 
a  trade  mark  by  an  express  statute. 

FaUcinburgy,  Luey,  85  Cal  52,  95  Am.  Dec 
76. 

The  rule  that  a  trade- mark  must  indicate  or- 
igin and  ownership  does  not  require  the  pro- 
prietor's name  or  place  of  business  to  accom- 
pany the  device,  symbol  or  design. 

Aurrung  v.  Ccmpton,  6  Ohio  G.  Ot.  Rep. 
488. 

A  statute  which  gives  the  right  to  a  trade- 


union  and  its  members  or  branobes  In  the  use  of 
such  label.  It  was  found  that  the  Cigar  Makers* 
International  Union  had  the  sole  and  exclusive 
right  to  the  use  of  the  label. 

In  Renkert  v.  Bamberger  (Ohio  a  P.,  Hamilton 
County),  as  reported  in  the  Clfrar  Makers*  Official 
JournHi  of  April,  1887,  a  similar  injunction  was 
(EruDted  in  favor  of  plaintilfs  suing  for  themselves 
and  other  members  of  the  local  union  at  Cincin- 
nati. The  court  said:  *'It  is  not  necessary  that  the 
plaintiffs  have  on  exclusive  right  in  th?  label.  If 
they  have  a  common  property  right  with  othets 
the  wrong  done  to  them  by  the  defendant  is  entire 
—at  least  so  far  as  the  right  to  an  injunction  goes. 
If  the  number  of  the  members  of  the  union  is  so 
great  as  that  they  cannot  all  be  brought  into  court 
then  the  officers  of  the  union  can  sue.  .  .  .  They 
say  there  is  no  property  right  here  because  the 
makers  of  cigars  do  not  sell  them  and  cannot  have 
a  property  right  in  a  label  affixed  to  them.  They 
claim  that  the  label  is  only  an  incident  to  the  cigars. 
That  might  be  so  if  it  was  separate  from  the  cigars 
and  never  applied  to  them  at  alL  It  is  admitted 
that  the  union  cigars  are  better  than  others.  Sup- 
pose a  union  working  together  makes  a  large  quan- 
tity of  excellent  cigars,  sells  them  to  a  dealer,  and 
he  agrees  to  put  its  label  on  them.  He  disposes  of 
them  readily  and  at  a  profit  to  himself.  Does  not 
the  label  have  a  value?  Yet  the  digars  belong  to 
the  dealer  and  the  label  to  the  union.  If  other 
dealers  make  an  Inferior  cigar  and  seU  them  under 
a  counterfeit  label  would  it  not  injure  the  business 
of  the  .unions  and  impair  the  chances  of  employ- 
ment and  of  getting  good  wages?  Therefore, 
while  there  may  be  no  property  right  in  the  bare  la- 
bel which  the  court  would  be  bound  to  protect  yet 
when  attached  to  an  article  of  merchandise  there 
might  be  separate  interests  which  the  court  might 
protect.  The  fraud  in  this  case  is  of  the  worst 
kind.  It  is  Uke  a  counterfeit  bilL  The  general 
39  L.  a  A. 


public  have  such  an  interest  in  suppressing  It  Uiat 
the  court  might-almoet  do  it  on  a  mere  informa- 
tion.   The  dem  unrer  is  overruled.** 

In  Todd  V.  Brener  (Chancery  Division  Toronto, 
Canada,)  as  reported  in  the  Cigar  Makers*  Official 
Journal  of  March,  1891,  the  union  was  held  to  bo 
within  the  provisions  of  the  Trade-mark  and  De- 
sign Act  (B.  S.  C.  chap.  88)  and  entitled  to  relief  un- 
der the  Trade-mark  and  Offenses  Act,  section  23 
(R.  S.  C),  and  an  injunction  was  granted,  against 
the  contention  of  the  defendant  that  there  was  no 
ownership  in  the  plaintiffs  of  the  label  as  a  trade- 
mark and  that  the  Trade- mark  and  Design  Act  ap- 
plies only  to  those  who  manufacture  or  sell, 
and  that  this  association  cannot  be  classed  Or  de- 
scribed as  manufacturers  or  vendors  of  cigars,  but 
merely  employ^  of  manufacturers  and  vendors. 
The  court  said  that  if  identity  of  proprietorship  in 
the  mark  and  the  article  to  which  it  was  affixed,  or 
if  identity  in  the  quality  of  the  goods  were  re- 
quired to  passport  it  as  such,  the  plaintiffs  had  no 
cause  of  action  because  the  international  union 
neither  manufactures  or  owns  cigar  labels,  etc. 
The  court  said  further:  "  It  is  admitted,  however, 
that  the  association  consists  wholly  of  cigar 
makers,  and,  as  I  understand  It,  the  word  'maker* 
means  ^manufacturer,*  and  the  word  'manufac- 
turer* means  *^maker,*  or  one  who  works  raw  ma- 
terial into  wares  suitable  for  use,  or  one  wbo  em- 
ploys workmen  for  manufacturing;  it  includes 
both.  In  my  opinion  these  ciga r  'makers*  are  cigar 
^manufacturers,* **  etc.  And  further,  ''The  con- 
clusion I  have  come  to  is,  that  these  plaintiffs,  and 
the  members  of  this  association  in  behalf  ot  whom 
those  plaintiffs  sue,  have  a  property  right  in  this 
label  or  trade-mark,  and  are  entitled  to  apply  to 
the  court  to  interfere  by  injunction.** 

In  Cigar  Makers*  Union  No.  1  of  Baltimore  v. 
Lhik  (Bait,  a  Ct.),  as  reported  in  the  Cigar  Makers* 
Official  Journal  of  November,  188S,  Jud0e  Phelps 
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:  in  ft  label  adopted  bj  anj  persoo,  associa- 
Hon  or  union  of  workingmen,  it  not  a  local  or 
medal  law  granting  ap«sial  privileges,  immn- 
nitiea  or  fnncfaiaea,  because  it  is  not  limited 
to  aflsociationa  of  any  particular  class  of 
persona. 

Cohnr.  Pbi9>fe,28L.R.iu8Sl,  140in.  486. 

This  court  will  presume  that  sufficient  evi- 
dence was  introduced  to  support  the  finding  of 
the  trial  court. 

StaU  Y.  Fritterer,  65  Mo.  428. 

Wben  an  inference  of  miilt  can  be  reasonably 
drawn  from  the  evidence,  the  verdict  will  not 
be  disturbed  on  the  ground  of  insuffldencj  of 
the  testimony. 

State  ▼.  Bankt,  118  Mo.  117. 

Burgees**  J.,  delivered  the  opinion  of  the 
court: 

Defendant  was  convicted  and  fined  $100  in 
'  the  St.  Louis  court  of  criminal  correction  un- 
der an  information  filed  against  him  in  said 
court  by  the  assistant  prosecuting  attorney, 
charging  him  with  having  sold  a  box  of  ci- 
gars to  one  David  Kreyling,  on  June  26, 
1894,  upon  which  there  was  a  counterfeit 
label  of  the  Cigar  Makers'  International  Union 
of  America,  contraiy  to  and  in  violation  of  an 
Act  of  the  general  assembly  of  the  state  of 
Missouri  entitled  "An  Act  to  Repeal  Sections 
8569,  8570,  8571,  8572,  8578,  8574,  8575.  8576, 
8577,  of  the  Revised  Statutes  of  1889,  Entitled 
'Trade-Marks,'  and  to  Enact  eight  new  Sec- 
tions in  Lieu  thereof."  Laws  1893,  p.  260. 
The  case  ii  in  this  court  on  defendant's  ap- 
peal. 


Sections  1  and  4  of  the  Act  under  considera- 
tion are  as  follows : 

*^  Section  1.  Any  Person  may  Adopt  a 
Trade-Mark— To  be  Recorded.  If  any  me- 
chanic, manufacturer,  association  or  union 
of  workingmen,  or  other  person,  shall  wish 
to  adopt  any  particular  name,  term,  desii^n 
or  device  as  his  or  their  trade- mark,  to  desig- 
nate, make  known  or  distinguish  any  goods, 
wares  or  merchandise  by  him  or  them  man- 
ufactured or  prepared,  he  or  they  may  write 
out  a  description  of  such  name,  term,  design 
or  device,  describing  the  same  accurately, 
and  sign  and  acknowledge  the  same  before 
some  otficer  competent  to  take  the  acknowl- 
edgment of  deeds,  and  file  the  same  for  rec- 
ord in  the  office  of  tlie  secretary  of  state,  by 
leaving  two  copies,  counterparts  or  fac-sim- 
iles  thereof,  with  the  secretary  of  state ;  said 
secretary  shall  deliver  to  such  mechanic,  man- 
ufacturer, association  or  union  of  working- 
men,  or  otiber  person,  so  filing  the  same,  a 
duly  attested  certificate  of  the  record  uf  the 
same,  for  which  he  shall  receive  a  fee  of  one 
dollar:  such  certificate  shall,  in  all  suits 
and  prosecutions  under  this  Act,  be  sufficient 
proof  of  the  adoption  of  such  label,  trade- 
mark or  form  of  advertisement,  and  of  the 
right  of  such  mechanic,  manufacturer,  as- 
sociation or  union  of  workin^men,  or  other 
person,  to  adopt  the  same.  No  label,  trade- 
mark or  form  of  advertisement  shall  be  re- 
corded that  in  any  way  resembles  or  would 
probably  be  mistaken  for  a  label  or  trade- 
mark already  of  record. " 

<*Sec.  4.  Penalty  for  Eeeping  or  Selling 


granted  an  injunction  in  favor  of  the  looal  union 
aicHioBt  unauthorized  use  of  tlie  union  hibel. 
Since  the  opinion  is  an  interesting  one  and  is  not 
found  in  other  law  reports,  it  is  here  quoted  at 
length  as  follows:— 

**  There  can  be  no  doubt  as  to  the  right  of  the 
plaintifCS  to  maintain  a  proper  bill,  suing  as  well 
in  their  own  behalf  as  in  behalf  of  numerous  other 
parties  aaBOdated  with  them  in  a  common  interest. 
(Smith  V.  dwormstedt,  87  U.  &  16  How.  802. 14  L. 
«d.  948>.  The  doctrine  of  representation  so  plainly 
applies,  that  the  defendant's  counsel  conceded,  in 
argument*  that  his  demurrer  could  not  be  sus- 
tained either  upon  the  ground  that  the  Intema- 
tiooal  Qgar  Makers*  Union  was  a  voluntary  asso- 
clatioa  unincorporated  or  that  all  its  numerous, 
members,  amounting  to  several  thousands,  were 
cot  parties  by  name. 

''Conceding  that  the  plaintiffs  have  a  standing 
in  court,  do  they  show  such  a  property  interest  in 
themaelves  and  their  associates  in  the  sublect-mat- 
ter  as  is  entitled  to  the  recognition  and  protection 
of  a  court  of  equity?  Is  this  label  and  the  right  to 
use  it  a  subject  of  property  at  all?  It  is  objected 
that  the  parties  drawing  the  benefit  of  the  label 
are  not  manufacturers,  but  employ^  or  laborers, 
not  owners  of  the  article  upon  which  the  label  is 
permitted  to  be  aflized,  but  simply  hired  to  make 
it.  And  it  is,  therefore,  contended  that  they  and 
their  label  are  not  within  the  ertablished  princi- 
ples which  govern  courts  of  equity  in  the  applica- 
tion of  the  law  of  trade-marks  and  labels,  hereto- 
fore exclusively  applied.  It  is  said,  to  the  protec- 
tion of  the  invested  capital  of  manufacturers  and 
merchants. 

*"  Although  the  point  thus  raised  is  a  novel  and 
interesting  one,  but  little  difficulty  should  be 
found  In  disposing  of  it  upon  prlnelpie.  The  idea 
of  property  is  necessarily  a  progressive  one  and  is 
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capable  kOf  development  corresponding  to  the 
changes  in  the  reUitions  of  men  in  a  growing  so- 
ciety. 'Distinct  properties,*  says  Puffendorf,  'were 
not  pettied  at  the  same  time,  nor  by  one  single  act, 
but  by  successive  degrees,  not  in  all  places  alike,but 
property  was  gradually  Introduced,  according  to 
either  the  condition  of  things,  the  number  and 
genius  of  men  required,  or  as  it  appeared  requi- 
site to  the  common  peace.*  Lib.  4,  chap.  4,  H8, 
U.  It  has  been  Justly  observed  that  the  rules  at- 
tending property  must  keep  pace  with  its  increase 
and  improvement  and  most  be  adapted  to  every 
case.  Millar  v.  Taylor.  4  Burr.  2840.  The  essen- 
tials of  property  are  a  'distinguishable  existence 
in  the  thing  claimed  as  property,  and  an  actual 
value  hi  that  thing  to  the  true  owner.*    Ibid, 

*"  The  bill  claims  that  the  object  and  effect  of 
this  label,  as  used  by  the  plaintiffs  and  their  asso- 
ciates, is  to  increase  the  value  of  their  labor  by  m- 
creasing  the  demand  for  it  ss  members  of  the 
union.  That  is,  in  substance,  what  they  daim,  and 
at  this  stage  of  the  case  must  be  taken  as  true.  It 
will  not  be  denied  that  every  freeman  has  a  prop- 
erty iright  in  his  own  labor,  whether  present  or 
prospective.  From  this  broad  general  principle  it 
is  easy  to  develop  the  particular  proposition,  that 
an  association  of  men  who  combine  for  the  pur- 
pose of  Increasiog,  by  legitimate  means,  the  gen- 
eral demand  for  their  common  labor,  have  a 
property  right  in  whatever  lawful  Instrumentality 
tbey  can  succeed  in  creating  and  controlling  for 
that  purpose. 

'*  To  apply  the  test  already  mentioned,  if  such  an 
instrumentality  has  a  distinguishable  existence,  if 
it  has  an  actual  value  to  tbose  claiming  to  be  its 
owners,  it  is  property.  The  fact  that  this  label  in 
tbls  case  is  valuable  to  the  plaintiffs  and  their  as- 
sociates is  admitted  by  the  demurrer.  The  de- 
fendant has  sought  to  appropriate  it  and  by  that 
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Goods  with  False  Brand.  Any  person,  per- 
sons, association  or  union  of  workingmen 
or  body  corporate  or  politic,  who  shall  vend 
or  keep  for  sale  any  goods,  wares,  merchan- 
dise, compounds  or  preparations  upon  which 
or  in  connection  with  which  any  forged.  Im- 
itation or  counterfeit  label,  brand,  stamp, 
wrapper,  imprint,  engraving,  bottle  or  trade- 
,mark  shall  be  placed,  affixed  or  used,  and 
'intended  to  represent  the  said  goods,  wares, 
implements,  merchandise,  compounds  or 
preparations  as  the  genuine  goods,  wares,  im- 
plements, merchandise,  compound,  or  prep- 
aration of  any  other  person  or  persons,  as- 
sociation or  union  of  workingmen,  or  body 
corporate  or  politic,  knowing  the  same  to  be 
imitation  or  counterfeit,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars  nor  more 
than  five  thousand  dollars,  or  by  imprison- 
ment in  the  county  jail  not  less  than  one 
month  nor  more  than  twelve  months,  or  both, 
and  shall  also  be  liable  in  a  civil  action  to 
the  person  or  persons,  association  or  union  of 
workingmen,  or  body  corporate  or  politic, 
whose  goods,  wares,  implements,  merchandise, 
compounds  or  preparations  is  imitated  or 
counterfeited,  or  whose  label,  stamp,  wrap- 
per, engraving,  imprint,  bottle,  or  trade- 
mark is  imitated,  forged  or  counterfeited, 
placed,  aiBxed  or  used,  for  all  damages  such 
person  or  persons,  association  or  union  of 
workingmen,  or  body  corporate  or  politic, 
may  or  shall  sustain,  both  by  virtue  of  the 
loss  of  profits  and  the  damage  done  to  the  rep- 
utation of  the  said  genuine  urticle.  goods, 
wares,  implements,  merchandise,  compound 
or  preparation,  by  reason  of  any  of  the  acts 
in  anv  section  of  this  chapter  mentioned,  and 
may  be  restrained  or  enjoined  by  any  court 
of  competent  jurisdiction  from  doing  or  per- 
forming any  of  the  acts  herein  mentioned. " 


The  only  objection  to  the  information  is 
that  it  does  not  aver  exclusive  ownership  of 
the  label  in  question  in  the  Cigar  Makers' 
Union.  Defendant  was  a  dealer  in  cigaiB  in 
the  city  of  St.  Louis,  and  on  the  26th  day 
of  June  sold  to  one  David  Kreyling  a  box  of 
cigars,  upon  which  there  was  a  counterfeit  la- 
bel of  the  Cigar  Makers'  International  Unioo 
of  America,  which  is  as  follows,  to  wit: 


act  has  demonstrated  that  the  label  Is  at  all  events 
worth  BteallDir.  It  is  true  that  it  is  not  tangible 
l>ropert7,  like  a  trade-mark,  or  a  frood-wlll,  and  as 
readily  distinguishable.  Browne,  Trade  Marks, 
§  581,  etc.  It  is  not  the  corporate  property  of  a 
corporation  but  the  common  property  of  a  vol- 
untary apsociation,  in  which  all  its  members  have 
a  common  interest. 

**  A  voluntary  association  can  own  property  in  a 
certain  sense  Just  as  well  as  a  partnership.  Mears 
V.  Moulton,  ao  Ifd.  140.  Notwithstanding  no  pre- 
cedent can  be  found  among  the' reported  cases  in 
the  highest  courts  .of  Bngland,  or  this  couotry.  it 
seems  sufficiently  eiear  npon  principle  that  the 
device  of  the  label  which  the  union  has  originated 
as  its  instrumentality  for  the  purpose  indicated 
and  which  the  demurrer  admits  has  effectually  ac- 
complished its  object  in  the  increasing  demand  for 
the  labor  of  the  members  and  thereby  increasing 
the  value  of  their  labor,  it  is  a  property  right  of 
the  union  in  which  all  the  members  have  a  com- 
mon interest. 

**  If  the  combination  for  that  purpose  be  legiti- 
mate, and  the  label  itself  as  used  be  a  lawful  in- 
strumentality and  contains  no  fraudulent  mis- 
representation, the  label  is  entitled  to  the  recogni- 
tion of  a  court  of  equity  as  a  property  right,  and 
any  fraudulent  imitation  of  it  will  be  suppressed. 
Counsel  for  defendant  was  not  understood  as  con- 
tending either  that  the  union  itself  was  an  unlaw- 
ful  combination,  or  that  the  label  in  question  was 
an  unlaw  J  ol  device.  He  did  contend,  however, 
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that  the  label  contains  a  misrepresentation  of  fact, 
in  stating  that  the  cigars  under  it  were  made  by 
"a  first-dsM  workman.* 

''  The  argument  is,  that  these  labels  are  put  upon 
each  box  of  cigars  made  by  a  union  workman, 
without  discrimination,  and  that  it  is  not  possible, 
in  the  nature  of  things,  that  all  the  members  of 
union  are  first-class  workmen.  But  this  argu  ment 
goes  outside  of  the  bill,  and  it  is  the  nature  of  a 
^speaking  demurrer.*  There  is  nothing  in  the  bill 
from  which  it  may  be  legitimately  inferred  that 
the  statement  in  the  label  was,  in  point  of  fact, 
untrue  in  any  particular,  and  there  is  certainly  no 
presumption  that  the  statement  is  substantially 
untrue  in  general. 

**The  attempt  has  been  made  to  deny  that  the 
defendants*  label  is  a  counterfeit  throughout,  even 
to  the  signature.  It  was,  in  fact,  admitted  in  argu- 
ment that  if  the  plaintiffs  and  those  they  repre- 
sent could  be  held  to  have  a  property  right  in  the 
label,  then  the  defendants*  label  was  a  clear  in- 
fringement. It  follows  from  the  foregoing  views 
that  the  plaintiffs,  upon  the  face  of  the  bill,  are  en- 
titled to  an  injunction,  and  the  demurrer  will, 
therefore,  be  overruled.** 

In  Maher  v.  Iowa  Fruit  ft  Produce  Co.  (Diet.  Ct. 
of  Iowa,  Polk  County)  as  reported  in  the  Cigar 
Makers*  Official  Journal  of  April,  1891,  a  temporary 
injunction  was  granted  restraining  the  defendants 
from  using  labels  in  imitation  of  union  labels,  or 
from  selling  cigars  bearing  such  imitations.  In 
this  case  two  of  the  defendants  had  purchased  imi- 
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The  label  of  which  the  one  introduced  in 
evidence  was  a  counterfeit,  was  duly  regis- 
tered. Said  union  was  a  voluntary,  unincor- 
porated association  of  cigar  makers,  having 
members  and  lodges  or  branches  in  the  vari- 
ous states  of  the  Union  and  Canada ;  was  not 
a  dealer  or  manufacturer  in  cigars ;  nor  wi^ 
its  object  trade  or  commerce,  but  merely  for 
the  purpose  of  promoting  the  intellectual, 
moral  and  social  qualities  of  its  members. 
A  member  of  the  union  has  the  right  to  use 
the  label,  but  no  other  person  has,  except 
those  who  or  firms  which  employ  members 
of  the  union  in  the  capacity  of  cigar  makers 
or  packers,  who  are  also  permitted  to  use  the 
label  so  long  as  they  employ  members  of  the 
union.  The  label  is  not  the  exclusive  prop- 
erty of  citizens  of  the  state  of  Missouri,  but 
the  ri^ht  to  use  it  is  sliared  alike  by  all  per- 
sons, members  of  the  union,  and  by  them 
who  employ  union  men.  At  the  time  of  the 
sale  of  the  box  of  cigars,  defendant  stated 
that  the  label  thereon  was  the  genuine  label 
of  the  union,  and  there  was  no  evidence  tend- 
ing to  show  that  he  knew  to  the  contrarv. 

The  first  contention  is  that  the  label  of  the 
Cigar  Makers'  International  Union  of  Amer- 
ica is  not  a  trade- mark,  and  is,  therefore,  not 
entitled  to  protection  under  the  law  quoted. 
It  may  be  conceded  that  the  label  is  not  what 
is  generally  understood  by  law  writers  to  be 
a  technical  trade- mark,  because  it  does  not 
pretend  or  intimate  that  the  cigars  are  owned, 
prepared  or  manufactured  by  the  union  as  an 
organization,  or  that,  as  such  union,  it  has 
aoy  interest  or  property  therein,  nor  by  what 
particular  firm  or  person  the  cigars  to  which 
it  may  be  attachea  were  manufactured ;  the 
only  ri^ht  conferred  on  members  of  the  or- 
ganization and  firms  which  employ  members 
of  the  union  in  the  capacity  of  cigar  makers 
or  packers  being  to  use  the  same,  the  object 
and  purpose  being  to  designate  tlie  cigars 


thus  labeled  from  cigars  manufactured  by 
persons  other  than  members  of  the  union. 
The  same  label  was  held  not  to  be  a  valid 
common- law  trade-mark  in  Me  Vey  v.  Brendsl, 
144  Pa.  285,  18  L.  R.  A.  877;  Weener  v. 
Brayton,  152  Mass.  101,  8  L.  R.  A.  640 ;  and 
by  a  divided  court  in  Oigar  Mdkert]  ProUdite 
Union  No.  B8  v.  Oonhaim,  40  Minn.  248,  8 
L.  R.  A.  125.  In  Weener  v.  BrayUm  it  was 
said:  ^The  right  to  a  trade-mark  cannot 
exist  as  a  mere  abstract  right,  independent 
of  and  disconnected  froiA  a  business.  It  ii 
not  property  as  distinct  from,  but  only  as  in- 
cident to,  the  business.  It  cannot  be  trans- 
ferred except  with  the  business,  mav  be  sold 
with  it,  ana  ordinarily  passes  with  if  The 
law  not  only  protects  the  owner  in  the  use  of 
a  technical  trade- mark,  but  it  protects  him  in 
the  use  of  other  insignia,  by  label,  symbol 
or  otherwise,  which  he  may  attach  to  mer- 
chandise to  distinguish  it  from  all  other  ar- 
ticles of  merchandise  in  the  market ;  and  this 
protection  may  t)e  had  by  injunctive  proceed- 
ings at  the  instance  of  a  member  of  an  unin- 
corporated association  which  has  adopted  a 
label,  purporting  to  be  issued  by  the  associa- 
tion, to  be  placed  on  boxes  of  merchsndise 
made  by  members  of  the  association  who 
have  the  sole  right,  under  their  articles  of 
association,  to  use  the  same,  against  any  per- 
son not  authorisEed  to  make  use  thereof,  and 
who  is  making  fraudulent  use  of  such  label. 
Car»on  v.  Ury,  89  Fed.  Rep.  777,  5  L.  R. 
A.  614,  and  authorities  cited.  If,  then,  the 
unlawful  use  of  the  label  under  consideration 
could  be  restrained  by  injunctive  proceedings 
instituted  by  a  member  of  the  union  against 
a  competitor  in  business  using  the  label  with- 
out authority,  it  would  seem  to  follow,  as  a 
sequence,  that  the  state,  by  appropriate  leg- 
islation, might  protect  the  use  of  such  label, 
and  prohibit  its  use  by  persons  other  than 
members  of  the  union  or  persons  who  employ 


tatlon  labels  and  used  some  of  them,  but  on  protest 
of  membeis  of  the  union  had  destroyed  the  re- 
mainder.  Subsequently  they  purchased  clffars 
from  PennsylTanla  bearinir  what  they  supposed 
were  genuine  union  labels,  but  which  were  In  fact 
Imitations,  and  the  court  held  that  neither  igno- 
nnce  nor  good  faith  excused  the  use  of  such  labels. 
See  also  Bulena  v.  Newman,  infra. 

In  Hudson  v.  Bed-Rook  Cigar  Company  (Circuit 
Ct  of  Kansas,  Dist.  No.  1),  as  reported  in  Cigar 
Makers*  Official  Journal  of  June,  18d7,  a  temporary 
Injunction  previously  granted  restraining  defend- 
ants from  using  label  of  the  union,  was  made  per- 
manent, against  the  contention  of  defendants  that 
the  onion  was  an  illegal  organiation  and  had  no 
ciirhttothe  labeL  The  court  said:  ''Bven  admit- 
ting that  the  union  is  not  a  legal  organization,  I 
cannot  help  but  recogniae  the  union  label  as  their 
trade-mark;  and  no  one  has  a  right  to  counterfeit 
H  in  any  way,  so  as  to  mislead  the  publio,  or  to  use 
It  on  any  cigars  not  made  by  members  of  the  or- 
ganization.** 

In  Meyer  v.  fiaak  (8coU  County  Dist.  Ct,  Iowa), 
SB  reported  by  the  Cigar  Mlakers*  Official  Journal 
of  February.  ISSOi,  the  court  granted  an  injunction 
on  the  application  of  the  plaintifls  for  themselves 
and  others.  Defendants,  besides  claiming  an  estop- 
pel which  the  court  did  not  peas  upon,  contended 
that  the  label  was  simply  and  purely  a  trade-mark 
and  that  the  protection  allowed  by  law  to  trade- 
niarks  was  confined  to  dealers  and  manufacturers: 
that  the  plaintifls  were  only  workmen  and  not 
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owners  of  the  dgars  they  made:  and  that  the  union 
had  no  goods.on  the  market  in  oompetltion  with 
defendant;  and  that  plaintiffs  being  neither  manu- 
facturers nor  dealers,  had  no  such  proprietary 
interest  in  the  label  as  to  warrant  interference  of 
court.  The  court  held  the  label  was  the  property 
of  the  union,  and  it  had  the  right  to  aay  to  whom 
and  under  what  circumstances  and  for  what  pur- 
poses it  should  be  delivered  and  used. 

In  Perkins  v.  Boedel  (Buffalo  Super.  OL),  as  re- 
ported in  the  Cigar  Makers*  Official  Journal  of 
September,  18M,  an  injunction  was  granted  re- 
straining defendants  from  using,  or  fumiahlng  to 
be  used  by  others,  imitation  or  counterfeit  labels, 
and  from  putting  up  and  selling  dgars  not  made 
by  union  men,  in  boxes  bearing  union  trade-mark 
or  imitation  of  it.  Defendants  were  ordered  to 
surrender  for  destruction  all  counterfeits  or  im^ 
tatlons  of  labels  then  in  his  possession. 

InGailbreathv.  Philllpson  a4th  Jud.  Dist.  Ct., 
Dallas  County,  Texas),  as  reported  in  the  Cigar 
Makers*  Official  Journal  of  April,  1091,  an  injunc- 
tion was  granted  on  appUcation  of  plaintiflls  for 
themselves  and  others,  restraining  defendant  from 
using  union  labels  or  imitations  thereof,  other 
than  upon  or  in  connection  with  dgars  made  by 
members  of  the  union. 

As  supporting  the  right  of  a  dgar  makers*  union 
to  the  exclusive  use  of  its  label,  a  brief  in  Straaser 
v.  Moonelis,  28  Jones  ft  S.  SOS,  cites  Frantz  v.  Miller 
(unreported)  Dwyer,  J.  (Ohio  Super.  Ct.)  of  which 
we  have  found  nothing  elsewhere. 
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memben  thereof  in  the  mantifactore  and  sale 
of  clean.  Certain iy,  no  personal  T\g;hts  or 
principles  of  pablic  policj  are  Tiolated  bv 
such  legislation,  and  Uiis  is  true  even  though 
the  legislature  may  have  used  the  word 
"trade- mark**  in  the  sense  that  it  is  ordinar- 
ily understood  and  used  by  text- writers  and 
defined  by  judicial  decisions. 

In  FeopU  v.  Fisher,  60  Hun,  662,  the  de- 
fendant was  convicted,  under  a  statute  of  the 
state  of  New  York,  of  counterfeiting  and 
imitating  a  trade-mark,  and  affixing  the  same 
to  an  article  of  merchandise  in  violation  of 
the  statute.  The  trade- mark  was  devised 
bv  the  Cigar  Makers'  International  Union 
of  America,  and  is  the  same  one  involved 
in  this  controversy.  In  that  case  it  was  held 
"that  the  members  of  the  organization  might 
lawfully  devise,  as  they  had  done,  a  trade- 
mark label  to  designate  the  products  of  their 
labor,  and  that  a  person  counterfeiting  and 
imitating  such  trade-mark,  and  affixing  the 
same  to  an  article  of  merchandise,  not  the  prod- 


uct of  the  labor  of  members  of  the  unioo, 
was  properly  convicted  of  the  offense  of  oonn- 
terfeiting  and  imitating  a  trade- mark.*  la 
the  course  of  the  opinion  it  is  said :  **Tfae 
only  recognized  indiication  of  a  trade- mark 
is  the  source,  origin,  or  ownership  of  the 
article  of  merchandise  on  which  it  is  placed. 
GMu>eU  V.  Davi$,  68  N.  Y.  223,  17  Am.  Uep. 
288.  This  means  that  the  mark  is  calcula:<fd 
to  distinguish  the  articles  which  bear  it  from 
those  of  other  makers  or  vendors.  It  need 
not  indicate  any  particular  person  as  maker, 
manufacturer  or  vendor,  or  give  the  name 
or  address  of  either.  When  the  mark  has 
become  recognized  by  purchasers  as  a  distinc- 
tive designation  of  a  particular  maker,  man- 
ufacturer or  seller  of  a  certain  quality  of 
goods,  it  will  bo  sufficient  indication  of  the 
origin  or  ownership,  within  the  rule  requi- 
site to  its  protection  as  such,  although  pur- 
chasers may  not,  from  the  worka  or  other- 
wise, be  able  to  tell  who  is  the  particular 
i  maker  or  seller  of  the  article.      GodiUat  v. 


It  also  appears  from  the  report  in  the  Clffar 
IfakeiB*  Official  Journal  of  Marob,  1801,  that  in- 
Juoctlons  were  granted  in  Martin  v.  Reiohardt, 
Michiiran  (Grand  Bapids  Super.  Ct),  and  Weis  v. 
GuDst  (Circuit  Ct.  Multnomah  Gounty,  Oregon)  re- 
strain Ids' use  of  union  label  or  imitations  thereof, 
but  the  report  is  only  a  memorandum  of  the  fact 
of  the  dedaion. 

In  Strauss  V.  Schelnman  (Circuit  Ct.  Chancery, 
Wayne  County,  Ohio),  as  reported  in  Ci^ar  Makers* 
Official  Journal  of  June,  1896,  an  injunction  was 
granted  on  blJl  of  complaint  taken  as  confessed  by 
defendant  and  upon  proof  of  complaint  taken  In 
open  court,  enjoining  use  l)y  defendant  in  any  way 
of  union  label  on  cigars  manufactured  by  him. 

An  injunotion  in  favor  of  the  treasurer  of  the 
Intemational  Union  was  also  sustained  in  the  case 
of  Stirmel  v.  Berrlman  (Circuit  Ct.  of  Cook  County, 
111.),  and  another  in  favor  of  Gaddes  and  all  mem. 
bers  of  the  Pawtucket,  R.  I.,  Union  v.  Waterhouse, 
a  dealer  in  cigars,  for  using  a  counterfeit  labeL 
These  decisions  are  announced  in  the  Cigar  Makers* 
Official  Journal  of  November,  1886. 

Another  kindred  decision  announced  in  the  Cigar 
Mokers^  Official  Journal  of  February,  1888,  is  that 
of  an  injunction  against  Samuel  Poeka  a  dealer  in 
Chinese  made  cigars,  granted  infavor  of  the  Sacra- 
mento Cigar  Makers*  Union  to  compel  him  to  re- 
move a  sign  displaying  the  words:  **Flr8t  Interna- 
tional Union  Shop  of  Sacramento**  ^'only  union 
men  employed,**  and  bearing  a  fac  simile  of  the 
stamp  of  the  Cigar  Makers*  Intemational  Union  of 
America.  The  court  required  him  to  refrain  '^rom 
exhibiting  or  causing  to  be  exhibited,  the  stamp 
or  label  above  described,  or  any  facsimile  thereof, 
in  any  store  or  public  place  used  as  a  cigar  store, 
and  used  by  or  under  the  control  of  defendant, 
without  first  obtaining  the  permission  of  said  union 
to  exhibit  it.** 

n.   OonUnUofldbeL 

In  McVey  v.  Brendel,  13  L.  B.  A.  877, 144  Pa.  fl», 
another  point  decided  was  that  the  clause  in  the 
label  declaring  that  the  organization  was  opposed 
to  inferior,  rat  shop,  ooolte.  prison,  or  filthy  tene- 
ment house  workmanship,  showed  a  purpose  to  do 
harm  to  non-union  men  and  would  prevent  equity 
from  protecting  the  label. 

A  dilferent  view  of  this  feature  of  the  case  was 
taken  in  Cohn  v.  People.  23  L.  R.  A.  821. 149  IlL  486, 
which  disapproved  McVey  v.  Brendel,  Rupr<L,  on 
this  point  and  regarded  this  clause  in  the  label  as  a 
mere  assurance  to  customers  that  the  cigars  bear. 
29  L.  R.  A. 


Ing  that  label  were  not  the  product  of  such  filthy 
estabUshments.  and  not  as  saying  in  effect  that  all 
non-union  cigars  belonged  to  the  classes  described. 

To  simlJar  effect  it  is  said  in  State  v.  Hagen,  S 
Ind.  App.  167,  in  respect  to  this  clause  In  the  label 
and  the  construction  put  upon  it  by  McVey  v. 
Brendel,  *^we  do  not  think,  however,  that  the  lan- 
guage fs  fairly  susceptible  of  the  oonstraotlon  put 
upon  lt,~that  It  is  an  open  attack  on  the  products 
of  all  other  laborers  and  a  ofaaraoteriaattOB  of  their 
products  as  unfit  for  use  ...  to  construe  this 
language  by  Innoendo,  as  claimed  by  appellee,  is 
to  hold  every  intendment  against  the  aasodatioa,. 
and  we  see  no  reason  for  doing  this  in  favor  of 
those  who  it  is  admitted  have  no  moral  rights  u> 
use  the  labeL** 

So  In  Straaser  v.  Moonells,  28  Jones  *  8.  197, 
where  such  label  was  Invoked,  the  court  refused  to 
deny  an  Injunction  on  the  ground  that  the  obtect 
of  the  union  was  illegal  or  against  public  policy, 
but  without  discussing  that  clause  which  was  re- 
garded as  objectionable  in  McTey  v.  Brendel. 

Llkewijie  disapproving  of  McTey  v.  Biendel,  su- 
pra, on  this  ground  and  agreeing  with  Cohn  v. 
People.  Is  the  common  pleas  decision  tn  Cigar 
Makers*  Protective  Onion  v.  Lindner,  8  Ohio  Dec 
844.  2  Ohio  N.  P.  llfi,  where  it  Is  said  *nhe  label  an- 
nounces the  organization  to  be  opposed  to  inferior 
goods  of  certain  classes,  classes  known  to  the  trade 
as  inferior.  This  is  essentially  Its  position  If  it  fa- 
vor superior  goods.  This  should  be  its  position. 
.  .  .  The  statement  that  the  organiaation  is  op- 
posed to  Inferior,  rat  shop,  coolie,  prison,  and 
filtbly  tenement  house  workmanship  is  the  state- 
ment of  a  policy,  a  policy  that  we  think  lawful." 

ni.  Wffeel€f«Uitut€». 

In  a  considerable  number  of  states,  statutes 
similar  to  the  Missouri  Act  upheld  In  the  above 
case  have  been  enacted.  And  in  several  states 
these  statutes  ha  \  e  n  o  w  been  before  the  oou  rts.  in 
Cohn  V.  People.  23  L.  R.  A.  821,  149  IlL  188,  such  a 
statute  giving  the  right  to  a  trade- mark  in  a  label 
adopted  by  **any  person,  association  or  union  of 
workingmen*^  Is  held  constitutional,  denying  that 
it  is  a  local  or  special  law  granting  special  privi- 
leges. Immunities  or  franchises,  since  it  to  not  lim- 
ited to  associations  of  any  particular  doss  of  per- 
sons. The  case  further  decides  that  the  title  of  the 
Act  to  protect  associations,  unions,  etc..  tn  their 
labels,  trade-marks  and  forma  of  advertising,  is 
gufBcient  to  uphold  a  provision  in  the  Act  for  the 
punishment  of  those  who  counterfeit  such  trade- 
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Earrii,  81  N.  Y.  MS;  Imuranee  Oa  Tank 
€h,  ▼.  Scott,  88  La.  Ann.  M6,  89  Am.  Rep. 
286.  Abfltrsctly  and  apart  from  Its  applica- 
tion and  use,  a  trade-mark  has  no  recognized 
ownership.  Its  Yalne  is  in  its  employment  in 
marking  the  goods  upon  which  it  is  placed. 
This  gives  it  the  character  of  property.  It 
is,  tMn,  a  symbol  of  reputation  or  good- 
will. DerHnger  ▼.  Plate,  20  Cal.  899,  87 
Am.  Dec.  170;  Bradlejf  Y.  Norton,  88  Conn. 
157.  87  Am.  Dec.  200.*  In  (John  t.  PaopU, 
28  L.  R.  A.  821.  149  111.  486,  defendant  was 
coDTicted  nnder  the  statute  of  Illinois  for 
using  on  boxes  of  cigars  sold  by  him  a  coun- 
terfeit of  the  label  of  the  **  Cigar  Makers'  In- 
ternational Union  of  America;"  and  it  was 
held  that  punishment  of  imitators  or  coun- 
terfeiters of  trade- marks  was  properly  pro- 
dded for  under  the  lawfluof  that  state  under 
which  the  conviction  was  had.  See,  also, 
State  T.  Hagon,  6  Ind.  App.  167. 

The  question  then  recurs.  Was  the  defend- 
ant guilty  of  a  misdemeanor,  under  the  stat- 


ate,  if  he  knowingW  placed  a  eoonterfeit 
label  of  the  Cigar  Makers'  International  Un- 
ion of  America  on  the  box  of  cigars  sold  by 
him  to  the  witness  Kreyling?  In  a  recent 
decision  by  the  St.  Louis  court  of  appeals 
in  the  case  of  Btate  y.  Beriingheeiner  (not 
yetlrepoTted)  it  was  held  that  the  label  in 
question  was  not  protected  by  the  Act  of 
1893,  and  that  a  conviction  thereunder  for 
knowingly  placing  a  counterfeit  of  the  label 
upon  a  box  of  cigars,  and  then  selling  tho 
cigars,  could  not  be  upheld.  The  decisioa 
is  predicated  upon  the  fact  that,  prior  to  1898, 
the  statute  was  designed  alone  for  the  pro- 
tection of  foreign  and  domestic  trademarks, 
and  that  nothing  was  added  thereto  by  tho 
repeal  of  certain  sections  and  the  enactment 
in  lieu  thereof  of  sections  1  and  4.  typra;  in 
other  words,  that  the  law  was  not  so  amended 
as  to  include  a  label  like  the  one  in  question. 
Prior  to  that  time,  the  statute  law  was  only 
intended  for  the  protection  of  foreign  and 
domestic  trade-marks.    State  ▼.  Gibb$,  66  Mo. 


ms  case  was  one  of  a  prosecution  for 
Tiolatliiff  the  statute. 

In  Ohio,  the  Aotof  Maioh  80,  18B8.  Ukewtae  pro- 
Tided  that  unions  or  associatlODB  of  warkimrmen 
might  adopt  a  label,  mark,  name,  hrand  or  deTloe 
for  the  pfodnots  of  the  labor  of  its  memben.  wlilch 
label  mlfirht  be  registered  and  protected  hy  injuno- 
tlon  bo  a  soit  bj  the  anion  or  aflsodatlon.  In  Cigar 
Makers*  I^oteotlTe  Union  t.  Lindner,  8  Oblo  Deo. 
S44,  S  Oblo  K.  P.  114.  suH  for  an  Injonotion  was 
brouffht  by  an  unincorporated  association  of  olffar 
makers  whloh  bad  adopted  a  label  for  cigars  made 
b7  its  members  and  oom piled  with  the  require- 
ments by  registration.  The  oourt  without  dlscuas- 
iBg  the  ooostitntionallty  of  the  statute  enforces  it 
b7  granttaff  an  Injnnotion. 

In  Goyle  v.  Halffht  (Ohio,  Stark  C  P.)  as  reported 
In  tbe  Qgar  Makers*  Official  Journal  of  September, 
UBQ,  tbe  action  was  brought  by  the  plaintiffs  for 
thfinselTes  and  other  members  of  the  union  ag^alnst 
tbe  defendant  for  tbe  nse  of  close  Imitations  of  tbe 
union  label.  Tbe  defendants  demurred.  It  was 
contended  by  defendants  that  tbe  label  was  not  a 
legal  trade-mark,  and  that,  if  it  was,  tbe  plaintiffs 
had  no  proprietary' interest  in  the  property.  Tbat 
neither  tbe  international  nor  local  unions  were  en- 
gaged In  manufacture  or  trade,  or  formed  for  that 
poipose.  and  that  tbe  members  of  tbe  unions  were 
not  engaged  In  businees  together  but  tbat  tbelr 
boslneas  interests  were  distinct  and  separate. 
Tbey  also  claimed  that  *^e  rlgbt  to  adopt  a  trade- 
mark, label,  or  deyloe  does  not  exist  In  laborers 
and  employ^  but  in  tbe  manufacturers.**  Tbe 
ooart  said:  '*Is  not  tbe  laborer  as  Justly  entitled  to 
the  protection  of  his  skill,  as  the  manufacturer  to 
the  protection  of  his  wares?  Has  not  tbe  laborer 
is  much  interest  in  his  labor,  in  its  protection.  In 
getting  the  best  possible  price  for  tbe  articles  he 
manufacturesT*  Tbe  court  states  that  tbis  matter 
hss  been  set  at  rest  by  Ohio  Laws,  vol.  87.  p.  141, 
gnmtJng  such  rights  to  such  organisations. 

Tbe  case  of  People  y.  Flsber,  fiO  Hun,  fifiB,  was  a 
oae  of  a  prosecution  under  N.  Y.  Penal  Code,  1864, 
making  it  a  misdemeanor  to  counterfeit  or  imluite 
a  trade-mark,  or  alBz  a  trade-mark  known  to  be 
false  or  counterfeit  to  any  article  of  merchandise. 
The  contention  of  the  defendant  was  tbat  tbe  label 
of  tbe  cigar  makers  union  could  not  be  treated  as 
a  trade-mark  because  of  the  lack  of  any  proprietary 
right  in  its  relotion  to  tbe  merchandise  upon  which 
It  was  affixed  in  respecteltber  to  tbe  workmanship 
or  ownership  of  such  merchandise,  and  t  bat  neither 
the  maker,  owner  or  seller  was  indicated  by  tbe 


hfcbeL  But  the  court  held  that  the  Cigar  Makers* 
Intemadonai  Union  might  have  a  trade- murk 
;abel  entitled  to  protection,  and  that  this  Ubel  bad 
features  wblob  oolght  properly  charaoterlae  it  as  a 
trade-mark  as  It  purported  to  be  issued  by  the 
Cigar  Makers'  International  Union  of  America  and 
waasubscribed  by  the  name  and  title  of  the  person 
described  as  its  president  and,  when  issued  for  use, 
had  upon  It  the  stamp  of  tbe  local  union.  See 
further  quotation  from  this  case  In  the  main  casa 
of  Stati  ▼.  Bishop. 

The  penalty  under  New  York  Laws  of  189B,  chap. 
2ljR,  for  using  a  counterfeit  label  on  goods,  was  re- 
covered in  Bulena  v.  Newman,  10  Misc.  460,  In  an 
action  by  membera  of  a  local  branch  of  the  Cigar 
Makers*  International  Union  from  tbe  seller  of  » 
box  of  cigars  with  a  counterfeit  label  thereon,  al- 
though he  believed  tbe  label  to  be  genuine.  Tb» 
union  label  had  been  adopted  pursuant  to  tbe  Act 
of  New  York.  Laws  of  1888,  chap.  886,  which  pro- 
vides for  the  adoption  and  protection  of  trade- 
union  labels. 

In  State  v.  Hagen,  SInd.  App.  197,  an  indictment 
under  tbe  Indiana  Act  of  1881,  p.  817,  for  unauthor* 
ized  use  of  tbe  union  label  on  cigars  was  not  sus- 
tained because  the  statute  giving  the  rlgbt  to  tb» 
exclusive  use  of  trade-marks,  labels,  etc.,  to  any 
firm,  person,  corporation  or  voluntary  associa- 
tion, expressly  limited  tbis  right  to  ^'citizens  of  tbe 
state**  who  were  also  entitled  to  tbe  exclusive  use 
of  the  labeL  This  statute  did  not,  therefore,  by  its 
terms  oover  tbe  case  of  a  lat>el  adopted  by  tbe  In- 
ternational agar  Makers*  Union,  since  tbe  exclu- 
sive use  of  tbat  label  did  not  Iwlong  to  citizens  of 
the  state.  As  to  the  propriety  of  such  a  statu t» 
the  court  says;  **Tbe  moral  and  equitubic  right  of 
such  a  union  to  such  protection  as  is  here  claimed 
seems  to  have  been  very  generally  conceded  and, 
in  recognition  of  this  right,  laws  have  been  passed 
in  numerous  states  to  accomplish  tbe  results.*** 
The  court  regarded  the  law  as  defective  but  said 
tbe  remedy  rested  with  tbe  supreme  legislative 
body  of  the  atate  and  not  with  tbe  judiciary. 

Tbe  case  of  SzAxa  v.  Bishop,  like  all  the  other 
cases  in  which  these  statutes  have  been  construed, 
sustains  tbe  validity  of  such  legislation.  In  a  con- 
siderable  number  of  states,  similar  laws  have  been 
enacted  but  not  yet  passed  upon  or  brought  lnto> 
question  before  tbe  courts. 

But  with  tbe  courts  thus  far  agreed  In  upholding 
such  statutes,  it  seems  practicnlly  certain  tbat  trade 
unions  are  to  be  generally  protected  in  their  trade- 
marks or  labels.  &  A.  R. 
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188.  While  all  statutea  pertaining  to  crimes 
and  their  punishmentB  should  be  strictly  con- 
strued, and  nothing  left  to  intendment,  they 
should  not  be  so  construed  as  to  thwart  the 
evident  will  and  intention  of  those  who  en- 
acted them,  when  that  intention  is  plainly 
and  fairly  deducible  from  the  law  itself. 
When  that  is  done  in  this  case,  we  can  but 
conclude  that  the  purpose  and  intent  of  the 
leffislature  was  to  amend  the  law  so  as  to 
protect,  and  that  it  does  protect,  labels  as 
trade*  marks  when  adopted  by*  associations 
or  unions  of  workingmen  to  make  known  and 
distinguish  ffoods,  wares  and  merchandise 
manufactured  or  prepared  by  them  from  those 
manufactured  or  prepared  by  other  persons, 
unions  or  associations.  Wherever  the  law 
was  amended,  it  was  so  as  to  include  ''asso- 
ciation or  union  of  workingmen,"  which  is 
very  persuasive,  at  least,  uiat  the  purpose 
was  to  protect  them  in  any  label,  advertise- 
ment or  symbol  that  they  might  adopt  as 
their  trade- mark.  Moreover,  under  the  Law 
of  1889,  a  trade- mark  was  required  to  be  re- 
corded in  the  office  of  the  recorder  of  deeds 
of  the  county  where  the  goods,  wares  and 
merchandise  were  manufactured ;  while,  by. 
the  Act  of  1898,  It  is  required  to  be  recorded 
in  the  office  of  secretarv  of  state,  whose  cer- 
tificate is  made  proof  of  the  adoption  of  such 
label,  trade-mau  or  form  of  advertisemefHt, 
and  of  the  right  of  such  association  or  union 
of  workingmen  to  adopt  the  same.  The  law, 
as  amendea,  expressly  conferred  upon  any 
association  or  union  of  workingmen  a  right 
that  they  did  not  possess  under  the  statute 
before ;  that  is,  the  right  to  adopt  as  a  trade- 
mark a  label  such  as  the  one  In  question. 
Our  conclusion  is  that  the  act  not  only  em- 
braces technical  trade- marks,  but  that  it  in- 
cludes any  label,  symbol,  or  advertisement 
whidi  may  be  or  has  been  adopted  by  any 
''association  or  union  of  workio^men^  as  a 
trade- mark,  in  accordance  with  its  provis- 
ions ;  hence  our  disapproval  of  the  case  last 
cited. 

It  is  next  contended  that  the  Act  of  1893 
is  unconstitutional,  is  class  legislation,  and 
in  violation  of  section  58,  article  4,  of  the 
State  Constitution,  which  inhibits  the  leg- 
islature from  ''granting  to  any  corporation, 


association  or  individual  any  special  or  ex- 
clusive right,  privilege  or  immunity."  We 
are  unable  to  see  the  force  of  this  contention. 
It  is  well-settled  law,  in  this  state  at  least, 
that  a  statute  relating  to  persons  or  things 
as  a  class  is  a  general  law.  JSteUe  v.  Herr- 
mann,  75  Mo.  840;  8kUe  v.  ToUe,  71  Mo. 
645 ;  Lynch  v.  Murphy,  110  Mo.  168.  The 
law  does  not  relate  to  particular  persons  or 
thines  of  a  class,  but  embraces  within  ita 
provisions  all  associations  or  unions  of  work- 
ingmen, and  clearly  does  not  fall  within  the 
inhibition  of  the  constitution.  Oohn  t.  Bso- 
pie,  supra. 

A  further  contention  is  that  the  informa- 
tion is  insufficient  because  it  fails  to  aver 
exclusive  ownership  of  the  label  in  question 
in  the  organization  known  as  the  Ci^ar  Mak- 
ers* International  JJnion  of  America.  No 
such  averment  seems  to  be  required  under 
the  law,  which  makes  it  a  misdemeanor  for 
any  person,  persons,  association  or  union 
of  workingmen  or  bodv  corporate  or  poli- 
tic, to  vend  or  keep  for.  sale  any  goods, 
wares,  merchandise,  compounds,  or  prepara- 
tions  upon  which  or  in  connection  with  which, 
any  forged,  imitation,  or  counterfeit  label 
shall  be  placed,  affixed,  or  used,  and  intended 
to  represent  the  said  goods,  wares,  and  mer- 
chandise as  the  genuine  goods,  wares,  im- 
plements and  merchandise  of  any  other  per- 
son or  association  or  union  of  workingmen. 
The  information  is  in  the  language  of  the 
statute  and  is  well  enoueh. 

A  final  contention  is  that  the  state  failed 
to  prove  guilty  knowledse  upon  the  part  of 
the  defendant;  that  is,  that,  at  the  time  he 
sold  the  box  of  ci^rs  containing  a  counter- 
feit label,  he  knew  the  label  to  be  counter- 
feit. This  contention  is  not  without  merit. 
The  record  before  us  is  barren  of  proof  as  to 
guilty  knowledge  on  the  part  of  defendant, 
in  the  absence  of  which  he  was  not  guilty 
of  any  offense  under  the  law,  which  ex- 
pressly provides  that  the  label  must  have 
been  used  knowing  it  to  be  an  imitation  or 
counterfeit. 

For  failure  of  proof  in  this  regard,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

All  concur. 


MINNESOTA  SUPREME  COURT. 


Annie  FUNK,  Admx.,  etc.,  of  Henry  Funk, 
Deceased,  Bespt, 

ST.  PAUL  CITY  R.  CO..  Appi. 
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*1.   Chapter    18   General    Iiaws  1887* 
provides  that  every  railroad  corporis 

*HeadDote9  by  Buck,  J, 

NOTX.— The  deoision  that  the  meanlDflr  of  the 
word  **  railroad  **  in  a  statute  must  be  reatrloted  to 
railroads  of  the  ordinary  kind  and  ezolualve  of 
street  rafiways  is  in  agreement  with  that  in  Thomp- 
son-Houston Bleotrio  Oo.  y.  Simon  (Or.)  10  L.  B.  A. 
an.  Bee,  also,  other  oases  otted  hj  counsel  in  the 
report  of  the  above  oastti 
S9L.R.A. 


tlon  owning  and  operating  a  railroad 

in  this  state,  shall  be  liable  for  damages  sustained 
by  an  agent  or  servant  by  reason  of  the  neglt- 
genoe  of  any  other  afrent  or  servant,  field,  that 
this  law  is  not  applicable  to  a  street  railway  cor- 
poration, although  its  line  is  operated  by  cable. 

8.  Where  the  lanfl^oacre  of  a  statute  is  in 
any  manner  obseure  or  of  douhtfiil 
meanin|t»  we  may  recur  to  the  history  of  the 
time  when  It  was  enapted,  and  seek  in  that  his- 
tory for  the  mischief  and  defect  which  the  statute 
was  intended  to  remedy:  and  when  the  words  of 
a  statute  are  not  explicit,  the  intention  is  to  be 
collected  from  the  context,  from  the  occasion 
and  necessity  of  the  law,  from  the  mischief  felt« 
and  the  object  and  remedy  In  view, 

8.  Where  there  are  several  material  is- 
sues tried  and  the  verdict  is  a  general  one.  It 


See  also  30  L.  R.  A.  626. 
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cannot  he  apheld  If  the'  trial  court  gave  the  Jury 
an  erroneous  charge  upon  any  one  ot  the  iasues. 

(June  27,  UOSJ 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Ramsey  County  over- 
fuling  a  morion  for  a  new  trial' after  verdict  iD 
fHVor  of  plaintiff  in  an  action  to  recover  dam- 
i^TS  for  the  killing  of  plaintiff's  intestate  by 
nedigence  of  defendant's  employes.     Bevened. 

the  facts  arc  slated  in  the  opmion. 

Messrs.  Mann,  Boyesen  Ss  Thygesont 
for  ap (pliant: 

Chapter  13  of  the  Laws  of  1887  should  re- 
ceive a  strict  construction  and  should  not  be 
held  to  apply  to  a  case  unless  it  clearly  falls 
within  the  peculiar  hazards  and  dangers  of 
railroading. 

UvaUee  v.  8t.  P^tU,  M,  A  M.  B.  Co.  40 
Minn.  249;  Johnson  Y.  St.  Paul  A  D.  R.  Cot  8 
L.  R.  A.  419,  43  Minn.  222. 

The  word  ^'railroad"  aa  used  in  the  Fellow 
Servant  Law,  chap.  18  of  the  Laws  of  1887, 
does  not  mean  "street  railway.*' 
•  Carii  v.  t^iUwater  Street  &  <£  7¥ansfer  Co. 
28  Minn.  878,  41i  Am.  Rep,  290;  IfeweU  v. 
Minneapolis,  t.  db  M,  R.  Co.  85  Minn.  112,  59 
Am.  Rep.  808;  WUHams  v.  City  Elee^ic  Street 
R  Co.  41  Fed.  Sep.  656;  Front  Street  CabU  R 
Cb.  V.  Johnson,  11  L.  R.  A.  698.  2  Wash.  112; 
ThompKn'Rouslon  Electric  Go,  v.  Simon,  10  L 
R  A  261,  20  Or.  80;  LouismlU  A  P.  R.  Co.  v. 
Louisville  City  R  Co.  2  Duv.  178;  Detroit  v. 
Detroit  GityR.  Co.  58  Fed.  Rep.  867;  Byrne  y, 
Kansas  City,  Ft.  S.  dt  M.  R.  O?.  24  L.  R  A. 
093,  61  Fed.  Rep.  605;  Freiday  v.  SUmx  City 
Rapid  Transit  Co.  (Iowa)  26  L.  R.  A.  246; 
Sears  y.  MarshaUtoton  Street  R  Co.  (i6  Iowa, 
742. 

Statutes  which  are  not  inconsistent  with  one 
another,  which  relate  to  the  same  subject-mat- 
ter, are  in  pari  materia  and  should  be  consid- 
ered together  and  effect  given  to  them  all,  al- 
though they  contain  no  reference  to  one  another 
and  were  passed  at  different  times. 

28  Am.  Si  Eng.  Encyclop.  Law,  p.  811. 

In  coDstruing  a  given  act  the  meaning  of 
words  or  terms  as  used  therein  may  be  gath- 
ered from  the  construction  of  other  acts  in 
fnri  materia,  in  which  such  words  or  terms 
were  also  useid. 

23  Am.  &  Eng.  Encyclop.  Law,  p.  816; 
Beiehe  v.  Smythe,  80  U.  8.  18  Wall.  162,  20  L. 
ed.566. 

Wliere  two  acts  are  in  pari  materia,  a  word 
used  in  a  certain  sense  in  the  first  act  will  be 

£  resumed  to  have  been  used  in  the  same  sense 
1  the  subsequent  one,  unless  there  be  some- 
thing in  the  context  or  the  nature  of  things  that 
a  different  meanine  is  intended. 

County  Seat  of  Linn  County,  15  Kan.  879. 

In  order  to  understand  the  subject-matter, 
■cope  and  object  of  an  enactment  of  the  legis- 
lature, the  interpreter  must  ascertain  what 
is  the  mischief  or  defect  for  which  the  prior 
law  had  not  provided. 

23  Am.  &  Eng.  Encyclop.  Law,  p.  836,  par. 
f;  Taylor  v.  Taylor,  10  Minn.  107;  Oreen  v. 
Oraws,  1  Dougl.  (Mich.)  351;  People  v.  Col- 
umhia  County  Suprs.  48  N.  Y.  180:  United 
StatesT.  Union  Pac  R  Co.  91  U.  8.  72,  28  L. 
ed.234. 

i9L.B.A. 


Messrs.  WiUrieh  A  Laaibert  for  respon* 
dent. 

Buck*  J.,  delivered  the  opinion  of  the 
court: 

The  material  and  difficult  question  for  us 
to  determine  is  whether  chapter  13  of  thQ 
General  Laws  of  1887,  in  regard  to  damages 
arising  by  reason  of  a  fellow  servant,  is  ap- 
plicable to  the  case  under  consideration. 
That  law  reads  as  follows :  "Every  railroad 
corporation  owning  or  operating  a  railroad 
in  this  state  shall  be  liable  for  all  damages 
sustained  by  any  agent  or  servant  thereof  by 
reason  of  the  negligence  of  any  other  agent 
or  servant  thereof,  without  contributory  neg- 
ligence  on  his  part,  when  sustained  in  this 
state." 

The  defendant  is  the  St.  Paul  City  Railway 
Company,  and  in  the  complaint  It  is  de- 
scribed as  the  Seventh  Street  Cable  Line  in 
the  city  of  St.  Paul,  which  said  line  of  cable 
railway  extends  from  Wabasha  street  east- 
ward to  a  point  on  Dayton's  bluff,  in  said 
city,  and  that  the  cars  and  grip- cars  running 
thereon  are  operated  by  means  of  a  cable, 
which  cable  runs  in  a  conduit  underneath  the 
tracks  of  the  car  line.  It  is  also  alleged  that 
the  plaintiff's  intestate  was  a  plasterer  by 
trade  and  employed  by  the  defendant  to  plas- 
ter the  inner  walls  of  the  conduit  through 
which  the  cable  runs,  and  that,  while  so  en- 
gaged, he  was  killed,  wholly  through  the 
negligence  of  the  defendant.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $2,500,  and  the  defendant  ap- 
pealed. The  defendant  is  a  street  railway 
corporation,  but  whether  it  is  included  in  the 
term  **  railroad''  as  used  in  the  Law  of  1887 
is  a  debatable  question.  The  common  un- 
derstanding of  the  word  **  railroad**  is  that  it 
is  a  graded  rcKad  or  way  on  which  rails  of  iron 
or  steel  are  laid  for  the  wheels  of  the  cars  to 
run  upon,  carrying  heavy  loads  usually  pro- 
pel lea  by  steam.  Railroads,  in  a  rude  form, 
were  in  use  as  early  as  1676,  but  it  was  not 
until  1829  when  successful  experiments  in 
the  use  of  locomotives  were  made,  that  they 
first  began  to  be  extensively  constructed,  and 
it  is  only  within  recent  years  that  another 
class  of  railroads,  namely,  those*laid  down  in 
the  streets  of  towns  and  cities,  have  become 
very  numerous. 

Judge  Robertson,  in  LouisnUe  A  P.  R  Oe 
V.  LouisviUe  City  R  Go,  2  Duv.  175,  says 
''A  railroad  is  for  the  use  of  the  uni versa, 
public  in  the  transportation  of  all  persons 
baggage  and  other  freight.  A  street  railway 
is  dedicated  for  the  more  limited  use  of  the 
local  public  for  the  more  transient  transpor- 
tation of  persons  only  within  the  limits  of 
the  city.  In  a  more  technical  sense,  there- 
fore, a  street  railway  is  not  a  railroad.  A 
'railroad*  and  a  'street  railroad*  or  way  are 
in  both  their  technical  and  popular  import 
as  distinct  and  different  things  as  a  road  and 
a  street  or  as  a  bridge  and  a  railroad  bridge, 
and  it  has  been  authoritatively  adjudged  that 
the  simple  term  **  bridge"  means  a  viaduct  in 
a  road  dedicated  to  the  common  use,  and  that 
the  qualified  phrase  'railroad  bridge*  means 
a  viaduct  constructed  for  the  use  of  railroau 
transportation. "  This  decision  was  made  in 
14 
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1865  and  inYolTed  the  construction  to  be 
given  to  a  provision  in  a  railroad  charter 
which  provided  that  no  other  railroad  should 
be  constructed  between  two  named  points  in 
a  city,  the  court  holding  that  such  provision 
did  not  prohibit  the  construction  oi  a  street 
railway  between  the  points  named. 

Perhaps  it  may  be  conceded  that,  tech- 
nical Iv  speaking,  the  term  "railroad**  would 
include  a  street  railway  so  far  as  its  road-bed 
is  made  of  iron  or  steel  rails  for  wheels  of 
cars  to  run  upon,  but  where  there  is  doubt 
about  the  true  meaning  of  the  word  or  term 
used  in  the  law,  the  legislative  intent  is  not 
to  be  determined  from  tiiat  particular  ezpres- 
sioD,  but  from  the  general  legislation  upon 
the  same  subject-matter.  It  is  claimed  by  ap - 
pellant's  counsel,  and  not  denied  by  tl^e  coun- 
sel for  the  respondent,  and  such  we  believe 
the  fact  to  be,  tJiat  on  February  24,  1887, 
when  the  general  law  of  that  year  was  passed, 
there  were  no  cable  or  electric  street  railways 
in  existence  in  this  state.  If  so,  what  was 
the  legislative  intent  in  using  the  word  "rail- 
road" in  the  Law  of  1887,  to  be  deduced  from 
the  whole  or  from  part  of  the  statute  taken 
together,  upon  the  subject  of  railroads? 

When  the  words  of  a  statute  are  not  ex- 
plicit, the  intention  is  to  be  collected  from 
the  context,  from  the  occasion  and  necessity 
of  the  law,  from  the  mischief  felt  and  the  ob- 
ject and  remedy  in  view. 

Potter's  Dwarr.  Stat.  195,  noU  IS, 

What  was  the  mischief  felt  which  resulted 
in  the  passage  of  this  law?  Was  it  a  danger 
known  or  one  unknown?  Was  it  a  danjirer 
then  felt  or  realized,  or  one  that  might  pos- 
sibly arise  in  the  future?  We  must  assume 
that  it  was  dealing  with  and  acting  upon 
existing  facts  within  its  knowledge. 

Of  course,  if  the  thing  was  so  entirely  free 
from  ambiguity  and  broad  enough  to  include 
unknown  things  which  might  spring  into  ex- 
istence in  the  future,  they  would  be  deemed 
to  come  within  and  be  subject  to  the  evident 
meaning  of  the  terms  used.  Following  this 
line  of  thought,  we  auote  the  case  of  Propri- 
etors of  Bii(fges  over  Rivers  Paseaio  dt  ffaeken- 
each  V.  Hohoken  Land  A  Imp,  Co.  68  U.  8.  1 
Wall.  116,  17  L.  ed.  571,  in  which  Mr.  Jus- 
tice  Miller  uses  this  language :  "It  does  not 
follow  that  when  a  newly  invented  or  dis- 
covered thing  is  called  by  some  familiar  word 
which  comes  nearest  to  expressing  the  new 
idea,  that  the  thing  so  styled  is  really  the 
thing  formerly  meant  by  the  familiar  word. 
The  track  on  which  the  steam  cars 


now  transport  the  traveler  or  his  property  is 
a  railroad.     The  term  *road*  is  applied  to  it, 


called  a  road,  sometimes,  perhaps  general 


no  doubt,  because,  in  some  sense,  it  is  used  for 
the  same  purpose  that  roads  had  been  used.  But 
'intil  the  thing  was  made  and  seen,  no  imagina- 
tion, even  the  mostfertile,  could  have  pictured 
it,  from  any  previous  use  of  the  word  *  road. ' 
Bo  we  call  the  enclosure  in  which  passengers 
travel  on  a  railroad,  a  coach ;  but  it  is  more 
like  a  house  than  a  coach,  and  is  less  like  a 
coach  than  are  several  other  vehicles  which  are 
rarely,  if  ever,  called  coaches.  It  does  not, 
therefore,  follow,  that  when  a  wonl  was  used 
in  a  statute  or  a  contract  seventy  years  since 
that  it  must  be  held  to  include  everything  to 
B9  L.  R.  A. 


which  the  same  word  is  applied  at  the  present 
day." 

And  where  the  language  of  a  statute  is  ia 
any  manner  obscure  or  of  doubtful  meaning, 
we  may  recur  to  the  history  of  the  time  when 
it  was  enacted  and  seek  in  that  history  for 
the  mischief  and  defect  which  the  statute  was 
intending  to  remedy.  In  the  cate  of  Uniud 
atatee  v.  Union  Pac  R,  Co.  91  U.  8.  72,  23  L 
ed.  224,  the  court  said :  "  Courts,  in  constru- 
ing statutes,  may,  with  propriety,  recur  to  the 
history  of  the  times  when  it  was  passed  ;  and 
this  is  frequently  necessary  in  order  to  ascer- 
tain the  reason  as  well  as  the  meaning  of  the 
particular  provision  in  it."  See  also  Smith 
V.  Toionsend,  148  U.  8.  490,  37  L.  ed.  533; 
Aldridge  v.  Williams,  44  U.  8.  8  How.  24, 
11  L.  ed.  476 ;  Preston  v.  Browder,  14  U.  8.  1 
Wheat.  120,  4  L.  ed.  51. 

3at  if  we  assume  that,  at  the  time  of  the 
passage  of  the  Law  of  1887,  the  history  of 
street-cars  was  generally  known  and  Uieir 
use,  method  of  operation  and  dangers  Uiere- 
from  well  understood,  can  it  be  lairly  and 
reasonably  held  that  it  was  a  legislative  in- 
tent to  apply  the  term  "railroad**  to  street* 
railways?  It  is  a  matter  of  common  knowl- 
edge that  street-cars  operated  by  cable  or 
electricity  are  more  readily  managed  than 
those  operated  by  steam,  where  long  passen- 
ger and  freight  trains,  with  their  weight  and 
momentum,  are  not  so  easily  controlled.  A 
street-car  is  generally  run  separately,  rarely 
with  more  than  two  or  three  coupled  to- 
gether, and  there  is  but  little  danger  of  col- 
lision. They  do  not  run  so  rapidly,  their 
movements  are  easily  and  quickly  decked, 
and  the  road-beds  are  constructed  upon  level 
or  graded  streets,  without  deep  cuts,  and  gen- 
erally lighted.  Nor  do  street  railways  carry 
freight.  The  greatest  railroad  hazard  and 
danger  of  personal  injury  to  railroad  em- 
ployes arise  from  operating  their  trains. 
There  is  no  such  danger  in  operating  street 
railways,  whatever  may  be  the  motive  power, 
because  they  do  not  carry  freight.  Espec- 
ially is  the  danger  in  coupling  their  cars  en- 
tirely absent.  They  get  their  business  from 
the  street  usually,  in  populous  cities,  where 
passenger  travel  is  the  only  business  carried 
on.  Street- cars  do  not  usually  run  beyond 
the  city  limits  and  none  beyond  the  state 
boundary.  The  words  in  the  Law  of  1887 
make  a  railroad  corporation  operating  the 
railroad  in  this  state  liable  for  damages 
"when  sustained  within  this  st-ate."  Tliey 
undoubtedly  aim  at  the  railroads  operated 
by  steam  where  their  lines  extended  beyond 
the  jurisdiction  of  the  state.  It  is  true  these 
restrictive  words  would  include  railroads 
operated  by  steam  wholly  within  the  state, 
but  they  were  inserted  to  prevent  the  bring- 
ing of  suit  where  the  injury  was  sustain^ 
upon  railroads  out  of  tliis  state,  but  where 
the  lines  of  the  same  railroad  came  within 
the  boundary  of  our  own  state.  Hence  the 
words  "when  sustained  within  this  state*^ 
evidently  referred  to  railroads  operated 
by  locomotives,  and  it  was  such  railroads 
the  legislature  had  in  contemplation  when 
this  term  was  used.  Through  our  territorial 
and  state  legislation,  the  term  "railroad"  has 
acquired    a    definite    and    well-understood 
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meanlDff,  mod  It  has  oeTer  been  understood 
to  inclode  street  railroads.  It  Is  usaally  ap- 
plied to  the  ordinary  steam  railroad  of  com- 
merce, and  when  there  has  been  legislation 
Id  regard  to  street  railways  they  have  been 
BO  designated. 

In  Elliott  on  Roads  and  Streets  it  is  said 
that  **the  distinctive  and  essential  feature 
of  a  street  railway,  considered  in  relation 
to  other  roads,  is  that  it  is  a  railway  for 
the  transportation  of  passengers  and  not  of 
freight  As  we  employ  the  term  and  desire 
it  to  be  understood,  it  excuses  the  idea  of 
the  carriage  of  freight,  for  we  do  not  believe 
that  a  railroad  over  which  heavilv  laden' 
freight  trains  are  drawn  can  be  considered  a 
street  rai  1  way. "  We  const der  the  words  **  ral  1  - 
road"  and  ^railway"  as  synonymous,  and 
that  they  are  generally  used  interchanffeably, 
as  this  court  has  heretofore  decided  in  State 
V.  Brin,  80  Minn.  522. 

If,  in  the  future,  street  railways  shall 
be  used  for  carrying  freight,  as  they  un- 
doubtedly will  be,  with  all  of  its  attendant 
hazards  and  dangers,  it  will  be  within  the 
province  and  discretion  of  the  losislature  to 
make  the  Law  of  1887  applicable  to  street 
railways,  or  if,  before  that  time,  It  considers 
the  application  of  that  law  to  the  present 
method  of  operating  street  railways  a  nec- 
essary, wise  and  jfudicious  one,  it  can  do 
so  by  such  specific  and  definite  terms  that 
there  can  be  no  need  of  construction  or  In- 
terpretatioD. 

If  we  were  to  hold  that  the  term  ^railroad, " 

in  the  Law  of  1887,  applied  to  street  railways 

because  the  word  is  broad  enough  to  cover 

all  roads  constructed  of  iron  or  steel  rails  for 

wheels  of  cars  to  pass  upon,  we  see  no  reason 

why  it  should  not  be  so  construed  whenever 

found  in  the  other  legislation  of  this  state. 

This  would  require  street  railways  to  build 

depots  and  waiting  rooms  for  passengers, 

for  there  is  just  as  much  reason  to  make  the 

word  ** railroad"  applicable  in  this  respect 

SB  to  personal  injury  cases.    This  is  but  one 

of  the  very  manv  instances  where,  by  the 

use  of  the  word  *^railroad, "  the  company  is 

required  to  perform  certain  duties  to  which 

it  cannot  reasonably  be' said  that  the  meaning 

of  such  words  includes  street  railways.     To 

10  construe  in  such  instances  would  lead  to 

confusion  and  be  a  palpable  violation  of  the 

legislative  intent. 

The  respondent  claims  that  there  is  suffi- 
cient evidence  to  justify  the  finding  of  the 
jury  without  reference  to  the  Fellow  Servant 
Act  of  1887.  The  verdict  was  a  general  one. 
ud  this  court  cannot  say  whether  the  jury 
based  its  finding  upon  the  ground  that  the 
death  of  Henry  Funk  was  caused  by  the  neg- 
vP^^  of  a  fellow  servant  or  not.  It  may 
be  that  the  jury  founded  their  verdict  upon 
tbe  erroneous  instruction  of  the  court  uiat 
uie  defendant  would  be  liable  for  the  negli- 
fj^ce  of  a  fellow  servant  under  the  Law  of 
1887 

/^^re  were  several  issues  tried,  and  where 
"tere  was  such  an  erroneous  instruction  in 
jewrd  to  a  vital  one,  it  cannot  be  disregarded 
oy  this  court  upon  the  ground  that  possibly 
^be  jury  might  have  founded  their  verdict 
iipon  some  other  issue.  As  to  whether  the 
«>LRA. 


defendant  was  guilty  of  negligence  in  op- 
erating its  railroiads,  we  express  no  opinion. 
That  issue  can  be  determined  in  a  new  trial, 
which  must  be  granted,  by  reason  of  the  er- 
roneous ruling  of  tbe  court  below  upon  the 
q  t'stion  we  have  discussed. 
The  order  appealed  from  ie  revereed, 

Hitehellt  J.  : 

In  concurring  in  the  foregoing  opinion, 
my  only  excuse  for  adding  anything  is  the 
importance  of  the  question  involved.     The 

auestion  is  wholly  one  of  legislative  intent, 
^id  the  legislature  intend  to  include  street 
railroads  within  the  provision  of  the  Actf 
In  its  original  literal  sense  the  word  ** rail- 
road" means  a  road  with  rails  upon  it  upon 
which  wheels  of  carriages  or  vehicles  run. 
In  this  sense  it  would,  of  course,  include 
street  railroads.  But  acoordine  to  the  com- 
mon, popular  usage,  the  word  **  railroad, " 
without  any  qualiQring  or  explanatory  pre- 
fix, is  generally  understood  as  referring  ex- 
clusively to  ordinary  commercial  railroads 
used  for  the  transportation  of  both  passengers 
and  freight,  and  whenever  street  railroisds 
are  referred  to,  the  word  "  street"  is  prefixed. 
This  is  also  a  seneral  legislative  use  of  the 
words.  In  all  legislation  of  this  state  I  have 
found  no  Act  (unless  this  be  an  exception) 
in  which  the  word  ** railroad"  or  *•  railway," 
standing  alone,  was  not  evidently  intended  to 
be  applied  exclusively  to  ordinary  commer- 
cial railroads.  Neither  have  I  found  an  Act 
(unless  this  be  an  exception)  which  has  refer- 
ence to  street  railroads  in  which  the  word 
^  street"  was  not  prefixed .  I  do  not  cl aim  that 
there  might  not  be  a  law  enacted  where  it 
would  be  evident,  from  its  sublect- matter 
and  object,  that  the  word  **  railroads"  was  in- 
tended to  include  street  railroads.  But,  in  my 
opinion,  this  is  clearly  not  such  a  case.  The 
occasion  for  enacting  tbis  law  was  the  pecu- 
liar risks  incident  to  tlie  operation  of  rail- 
roads, and  especially  those  resulting,  from 
negligence  of  fellow  servants.  The  remedy 
sought  to  be  obtained  was  better  protection  to 
railroad  employes  from  those  peculiar  haz- 
ards. The  pecul iar  conditions  which  we  con- 
sider to  require  peculiar  legislation  for  the 
protection  of  employes  engaged  in  the  opera- 
tion of  railroads  are  too  famil  iar  toreo uire  rep- 
ot i  ci  on.  General  1  y ,  i  t  may  be  statea  that  the 
most  coeent  ones  were  the  high  rate  of  speed 
at  which  trains  were  run,  the  great  momen- 
tum acjjuired  by  long  and  heavy  trains  where 
an  accident  to  one  car  is  liable  to  wreck  the 
entire  train,  the  peculiar  dangers  incident 
to  the  operation  of  freight  trains,  that  the 
roads  are  often  built  upon  an  embankment 
or  trestle  where  an  accident  would  be  pe- 
culiarly dangerous,  the  danger  of  collisions 
owing  to  the  f^t  that  numerous  trains  are 
operated  over  the  same  tracks,  the  vast  num- 
ber of  employes  of  different  grades  engaged 
in  different  lines  of  work,  many  of  whom  are 
necessarily  personally  unknown  to  tbe  others. 
The  mere  fact  that  steam  was  used  as  a 
motive  power  was  not,  in  itself,  either  tiie  oc- 
casion or  the  justification  for  the  enactment 
of  tbe  law  established  for  railroad  companies, 
and  subjecting  them  to  liability  for  the  neg- 
ligence of  its  servants.     If  one  of  these  com 
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panles  were  to  sabstitute  electricity  for  steam 
as  its  motive  power,  it  would  be  still  sub- 
ject to  the  provisions  of  the  Act.  In  the  case 
of  street  railroads,  whatever  be  the  motive 
power,  the  pecul  iar  conditions  above  referred 
to  either  do  not  exist  at  all  or,  at  most,  only 
in  a  very  modified  decree.  This  is  a  fact  of 
such  common  knowledge  that  it  need  not 
be  more  than  stated.  The  question  is  not 
whether  the  legislature  had  the  power  to 
place  street  railroads  in  the  same  class  with 
ordinary  commercial  railroads,  but  wlicther 
they  have,  in  fact,  done  so.  The  difTerence 
in  conditions  affecting  the  risks  to  which 
employes  are  exposed  is  sufficiently  sub- 
stantial to  authorize  the  legislature  to  make 
the  law  applicable  to  ordinary  commercial 
railroads  alone,  and  furnishes,  in  my  Judg- 
ment, ample  reason  for  concluding  that  they 
•o  intended,  and  that  they  used  the  word 
''railroad"  in  its  ordinary  and  peculiar  sense, 
and  in  the  sense  in  which  they  themselves 
had  generally  used  it  in  other  statutes.  It 
may  be  said  that  in  the  case  of  some  other 
line  of  railroad  exceptionally  situated,  the 
conditions  involving  dangers  to  employes 
might  be  exactly  similar,  Doth  in  kind  and 
degree,  to  those  existing  on  some  lines  of 
street  railway.  It  Is  dimcult  to  conceive  of 
such  a  case.  But  it  is  suflacient  answer  to 
the  suggestion  that  it  simply  shows  that  a 
classification  of  this  sort,  like  everything 
else  huDian,  cannot  be  wholly  perfect,  and 
that,  in  a  case  which  is  marked  by  substantial 
characteristics  in  varying  degrees,  it  will 
often  happen  that  those  of  one  member  may 
Bcarcelv  differ  at  all  from  those  of  some  mem- 
bers 01  another  class.  But  the  line  must  be 
drawn ;  and  if  the  difference  in  conditions 
generally  existing  between  ordinarj^  com- 
mercial railroads  and  street  railroads  is  sub- 
stantial, that  is  all  that  constitutional  rules 
require  as  a  basis  of  classification.  Neither 
can  I  see  any  middle  ground  between  exclud- 
ing all  street  railways  from  the  operation  of 
the  Act,  and  including  them,  that  would  be 
maintainable  on  principle  or  capable  of  con- 
▼enient  practicable  application. 


CENTRAL  TRUST  CO.  of  New  York, 
Bespt,, 

John  J.  MORAN  et  al,  AppU, 
(88  Minn.  188.) 

*1.   Under  Gen.  Iiaws  1868t  ehap.  66* 

M  1-8  (Oen.  Stat.  1878.  chap.  84,  69  71-73)  a  rail- 
road, with  its  rolling  stoclc ,  and  personal  prop- 
erty properly  belonffioff  to  the  road  and  apper- 
talDing  thereto,  is  in  favor  of  mortgairees  under 
mortgages  or  deeds  of  trust  executed  and  re- 

^Headnoteaby  Gilfzllan,  C7L  J. 


Note.— In  respect  to  the  sale  of  railroad  prop- 
erty under  exeoution,  see  also  Stewart  v.  Wheeling 
&  L.  E.  B.  Co.  (Ohio)  potst,  p.  438,  and  the  note  to 
Brady  ▼.  Johnson  (M<L)  20  L.  EL  A.  737. 

Ab  to  the  power  of  equity  to  grant  mandatory 
injunctiona,  see  naU  to  Moundsville  ▼.  Ohio  River 
B.  Go.  (W.  Ya.)  20  L.  B.  A.  IftL 
29L.R.A. 


corded  pursuant  to  those  sections,  one  propecij. 
tbe  different  items  of  which  cannot,  aa  to  wadt 
mortgaffees,  be  levied  on  separateljr.  Tbe  rem- 
edy of  crediton,  in  such  a  case,  airaliisttbe  road, 
its  roUinff  stock  and  appertaining  penonal  pro]>- 
erty.  must  be  against  it  as  an  entirety,  and  not 
agaiost  its  several  parts. 

8.  In  sneh  a  case  tbe  »artgnggiM  aaay 
have  injunction  to  restrain  a  levy  on  a  put 
of  tbe  property. 

8.  Courts  may*  ia  proper  raees,  ^r^aX 
injunctions  in  substance  mandatory;  tbat  is. 
requiring  some  act  to  be  done. 

4.  A  court  may,  under  Gen.  Stat.  1878» 
chap.  66t  title  1 !»  ^rant  in  a  proper 
case*  a  temporary  iajvaction*  manda- 
tory in  substance:  but  it  ought  not  be  dooe.  ex- 
cept under  peculiar  circumstancee,  and  where  it 
is  dear  the  plaintiff  will  bave  a  final  decree,  and 
the  court  can  impose  such  conditions  that  the 
defendant  shall  sustain  no  detriment. 

6.  Execution  on  a  Judgment  of  tbe  state 
court  issued  and  was  levied  by  the  sheriff. 
Afterwards,  the  Judgment  was  removed  ^gy  writ 
of  error  to  the  Supreme  Court  of  tbe  United 
States,  and  a  stay  bond  was  executed.  JBdd,  tbat 
an  action,  the  purpose  of  which  ia,  in  effect,  to 
vacate  the  levy,  does  not  interfere  with  tlie  Joiw 
isdiction  of  the  Federal  court. 

(ObOins  and  DikA,  J  J.  dfssentj 
(January  12,  UOU 

APPEAL  by  defendants  from  an  order  of  tbe 
District  Court  for  Ramsey  County  award- 
ing an  injunction  to  restrain  the  enforcement 
of  a  judgment  recovered  against  the  Eastern 
Railway  Company,  on  whose  property  plain- 
tiff held  the  mortgage.    A  firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  W.  Baldwin  and  J.  M.  JKar- 
tin  for  appellant. 

Messrs.  Youn^^  Sb  Li^htner  for  respond- 
ent. 

OilfiUan*  Ch.  J,,  delivered  the  opinion 
of  the  court: 

The  first  and  moat  important  question  in 
the  case  is  whether,  as  against  the  mort- 
gagees in  a  railroad  mortgage  or  deed  of 
trust  covering  the  railroad,  its  rolling  stock, 
and  personal  property,  an  execution  can  be 
levied  on  an  item  of  the  rolling  stock,  say  a 
locomotive,  and  the  property  sold  to  satisfy 
the  execution.  In  the  absence  of  any  statute 
on  the  subject,  there  has  been  much  diversity 
of  decision,  some  courts  (notably,  the  Su- 
preme Court  of  the  United  States)  basing 
their  decisions  that  the  levy  cannot  be  made 
on  the  proposition  that  the  rolling  stock  is 
part  of  the  realty, — fixtures,  as  it  were; 
others,  of  which  Susquehanna  Canal  Go.  v. 
Bonham,  0  Watts  &  8.  27,  43  Am.  Dec.  315, 
is  an  instance,  arriving  at  the  same  result 
upon  considerations  of  public  policy,  because 
the  road  and  its  appurtenances  are  necessary 
to  the  exercise  of  tJie  franchises  granttnl  by 
the  state;  and  others  holding  that  the  levy 
can  be  made,  the  same  as  upon  the  personal 
property  of  any  other  owner.  It  is  difficult 
to  conceive  of  rolling  stock,  which  one  day 
may  be  running  on  the  road  of  its  owner,  and 
the  next  on  some  other  road,  perhaps  hun- 


See  also  39  L!  R.  A.  711. 
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dreds  of  miles  away,  aa  real  estate  or  as 
fixtures,  though,  no  doubt,  the  legislature 
may  clothe  it  with  some  of  the  legal  attri- 
butes of  that  kind  of  property ;  and  while 
considerations  of  public  policy  may  be  at- 
tributed to  the  legislature,  as  a  reason  for 
its  acts,  we  do  not  think  they  would  justify 
a  court  in  applying  to  the  kind  of  property 
in  question  any  other  than  the  rules  apuii'^ 
to  other  property,  real  or  personal,  at  com- 
mon law.  We  shall  assume,  therefore,  that, 
but  for  the  statute,  the  rolling  stock  covered 
by  a  railroad  mortgage  might  be  levied  on 
as  other  mortgaged  personal  property  may 
be. 

The  statute  applicable  to  the  case  is  Gten. 
Laws,  1868,  chap.  56,  gg  1-8 ;  the  same  being 
sections  71-73.  chap.   84.  Qen.    Stat.    1878. 
Tbe  first  section  authorizes  railroad  compan- 
ies to  mortgage  or  execute  deeds  of  trust  of 
the  whole  or  any  part  of  their  property  and 
franchises  to  secure  money  borrowed  by  them 
for  the  construction  and  equipment  of  their 
roads.    The  second  section  authorizes  to  be 
iDcluded  in  such  mortgages  or  deeds  of  trust 
property,  both  real  and  personal,  to  be  after- 
wards acquired.    The  last  section  has  a  more 
direct  bearing  on  the  question  involved,  and 
reads:    ''Said  mortgages  or  deeds  of  trust 
shall  be  recorded  in  the  office  of  the  register 
of  deeds  of  each  county  through  which  the 
road  mortgaged  or  deeded  may  run,  or  wher- 
ever it  may  hold  lands,  and  shall  be  notice 
to  all  the  world  of  the  rights  of  all  parties 
under  the  same ;  and  for  wis  purpose  and  to 
secure  the  right  of  mortgagees  or  parties  un- 
der deeds  of  trust  so  executed  ana  recorded, 
the  rolling  stock  and  personal  property  of 
the  compan^r  properly  belonging  to  the  road 
and  appertaining  thereto,  shall  be  deemed  a 
part  of  the  road,  and  said  mortgages  and 
deeds  so  recorded  shall  have  the  same  effect, 
both  as  to  notice  and  otherwise,  as  to  the 
personal,  as  to  the  real  estate,  covered  by 
them.    In  determining  the  effect  of  this  Act, 
it  is  proper  to  refer  to  the  facts,  for  they  are 
part  of  the  histoiT  of  the  state,  that  it  was 
passed  In  the  infancy  of  railroad  construc- 
tion in  the  state,  when  It  was  the  state's 
public  policy  to  encourage  and  promote  such 
construction,  and  when  it  was  known— in- 
deed, was  as  certain  as  a  mathematical  dem- 
onstration—that such  construction  could  be 
done  only  bv  railroad  companies  borrowing 
money  for  the  purpose  on  mortgages  of  their 
roftds  and  property.     These  considerations 
^  to  be  borne  in  mind  as  probable  reasons 
influencing  the  legislature  in  those  parts  of 
the  Act  apparently  intended  to  strengthen  the 
Becurity  of  the  mortgages.     That  the  section 
above  quoted  means  something  more  than 
merely  to  provide  what  shall  be  notice  of 
ttie  mortgagee's  rights,  is  evident.     Had  that 
been  the  only  purooee,  the  section  would 
have  ended  at  the  semicolon.    The  remainder 
^ould  have  been  superfluous.    The  provision 
that  the  rolling  stock  and  personal  property 
properly  belonging  to  the  road,  and  apper- 
taining thereto,  shall  be  deemed  a  part  of 
the  road,  has  no  tendency  to  give  notice  of  the 
nghts  of  mortgagees ;  and  it  must  have  been 
inserted  for  the  purpose  specified  in  it,  to 
^it,  '*to  secure  the  right  of  mortgagees  or 


parties  interested  under  deeds  of  trust.  *  How 
could  it  secure,  or  tend  to  secure,  their  rights, 
except  by  placing  that  property  on  a  differ- 
ent footing  from  other  personal  property  on 
which  there  is  a  chattel  mortgage?  H  that 
property  remains  just  as  though  that  provis- 
ion were  not  in  the  Act,  and  on  the  same  foot- 
ing with  personal  property  general Iv,  and 
subject  to  the  same  incidents  and  liabilities, 
(hen  the  provision  does  not  add  anything  to 
the  security,  and  is  nugatory.  Assuming, 
as  we  have  done,  that  by  the  rule  of  the  com- 
mon law  the  movable  property  of  a  railroad 
company  is  like  the  pereonal  property  of  any 
other  person,  and  that  any  piece  of  it  may, 
by  levy  and  sale,  be  separated  from  the  other 
property  of  the  company,  we  can  conceive  of 
no  other  purpose  of  a  provision  that  movable 
property  shall  **  be  deemed  a  part  of  the  road" 
but  to  change  that  rule,  and  to  make  the 
road,  with  its  rolling  stock  and  personal 
property  proper  and  necessary  for  its  opera- 
tion, one  property,  like  the  different  parts 
constituting  one  machine,  and  inseverable, 
so  far  as  the  rights  of  mortgagees  are  con- 
cerned. Qiving  this  meaning  to  the  pro- 
vision, it  adds  to  the  mortgagees'  security. 
Qiving  it  any  other,  it  does  not.  It  needs 
no  argument  to  show  that  the  mortgagees* 
security  would  be,  so  far  as  the  movable 
property  is  concerned,  precarious,  if  each 
Item  of  it  is  liable  to  be  levied  on,  sold,  and 
separated  from  the  road  to  which  it  apper- 
tains. To  prevent  this  was  the  purpose  of 
the  clause  making  the  property  part  of  Che 
road. 

The  divereity  in  decisions  we  have  referred 
to  turned  on  the  proposition  that  the  per- 
sonal property  is,  or  that  it  is  not,  part  ol 
the  road ;  those  courts  which  hold  it  to  bo 
part  of  the  road,  either  as  part  of  the  realty, 
or  as  fixtures  or  appendages,  all  agreeing 
that  it  cannot  be  separately  levied  on,  and 
only  those  holding  it  not  part  of  the  road 
deciding  that  it  may  be.  As  it  is  not  to  be 
supposed  that  the  legislature  intended,  in 
passing  the  Act  referr^  to,  to  deny  adequate 
remedies  to  unsecured  creditore  of  railroad 
companies,  whose  property  is  under  mort- 
gage, we  would  hesitate  to  arrive  at  tbe 
above  construction  of  It,  even  though  appar- 
ently required  by  its  terms,  if  we  did  not 
see  that  with  that  construction  the  remedies 
of  such  creditors,  though  affected,  are  not 
really  impaired.  They*"can  still  levy  their 
execution  on  any  real  estate  not  part  of  the 
road, 
ing 

road  I  _ 
perty  not  properly  and  necessarily  used  in 
operating  the  road.  Their  remedy  against 
the  road,  and  what  properly  appertains  to  it, 
must,  as  to  the  mortgagees,  be  against  it  aa 
an  entirety,  and  not  against  the  several  parts 
of  it.  If  their  executions  are  returned  un- 
satisfied, a  very  sharp  remedy  is  afforded  by 
Gen.  Stat.,  1878,  chap.  76,  and  other  ade- 
quate remedies  are  readily  suggested.  That 
these  mortgagees  may  maintain  a  suit  for  an 
injunction  to  prevent  acts  tending  to  disperse 
the  property,  there  can  be  no  doubt.  They 
have  no  adequate  remedy  in  an  action  at  law. 
As  they  are  not  entitl^  to  the  immediate 
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possesaion  of  the  property,  bat  only  to  have 
It  kept  together,  they  caoDot  maintain  re- 
pleTin.  To  put  them  to  an  action  for  dam- 
ages would  be  really  requiring  them  to  ac- 
cept, to  the  extent  of  the  damages  recovered, 
payment  of  the  mortgage  before  it  is  due. 
But  a  mortgagee  may  always,  by  injunction, 
restrain  any  wrongful  acts,  the  effect  of 
which  will  be  to  impair  his  security.  The 
injunction  ordered  in  the  case  was  interlocu- 
tory, and  to  enjoin  the  defendants  (other  than 
the'  railway  company)  from  further  depriv- 
ing the  company  of  the  possession  or  use  of 
the  property,  or  from  interfering  with  the 
taking  possession  thereof  by  the  company. 
It  reallv  required  the  defendants  to  do  an 
affirmative  act,  to  wit,  allow  the  company 
to  retake  the  property  levied  on.  That  courts 
of  equity  may  issue  injunctions  in  effect 
mandatory  is  now  well  settled,  though  they 
have  been  chary  in  exercising  the  power,  so 
much  so  as  to  usually  put  the  injunction  in 
the  prohibitory  form.  Ab  said  by  the  vice 
chancellor  in  Oreat  Ncr^  of  England,  6'. 
d  H,  Junction  B,  Co,  v.  Olareiiee  R.  Go. 
1  Ck>lly.  Ch.  Rep.  607,  on  a  motion  for 
an  interlocutory  injunction :  ''That  injunc- 
tions, in  substance  mandatory,  though  in 
form  merely  prohibitory,  have  been  and  may 
be  granted  bj  the  courts,  is  clear.  This 
branch  of  its  jurisdiction  is  not  fit  to  be  ex- 
ercised without  particular  caution,  but  cer- 
tainly is  one  fit  and  necessary  under  certain 
circumstances.  *  See  also,  Lane  v.  Newdigate, 
10  Yes.  Jr.  103 ;  Oreatras  v.  Qreatrex,  1  De 
O.  A  S.  692;  Bmii  v.  Price,  1  Sim.  488; 
Broome  ▼.  I^ew  York  dh  N,  J,  TeUph.  Oo,  42 
N.  J.  Eq.  141 ;  Whiteman  v.  Fayette  Fuel-Oas 
Oo,  189  Pa.  492,— all  cases  of  interlocutory 
injunctions,  mandatory  in  substance.  Where 
the  complaint  makes  a  case  for  a  final  injunc- 
tion, mandatory  in  substance,  we  do  not  sec 
why.  under  Gen.  Stat.,  1878,  chap.  66.  title 
11,  a  temporary  injunction,  similar  in  effect, 
may  not  issue,  if  the  continuance  of  the  state 
of  things  brouffht  about  bv  the  defendant's 
alleged  wrongful  acts  will  produce  injury 
to  the  plaintiff.  The  administration  of  jus- 
tice would  be  defective,  if  the  court  could 
not,  in  a  proper  case,  restore  the  stattis  quo 
pending  the  action.  The  power,  however, 
ought  not  to  be  exercised,  except  under  pecul- 
iar circumstances,  and  where  it  is  clear  the 
Slaintiff  will  have  a  final  decree  for  a  man- 
atory  injunction,  and  where  the  court  may 
impose  such  conditions  upon  the  issuance  of 
the  writ  aa  that  the  defendant  shall  sustain 
no  detriment.  In  this  case,  the  circumstances 
were  such  as  to  justify  the  exercise  of  the 
power.  The  complaint,  no  allegation  of 
which  was  denied  on  the  motion,  shows  a 
right  to  a  final  decree,  and  the  court  required 
such  security  from  the  plaintiff  as  to  insure 
that  defendants  will  suffer  no  harm. 

There  is  nothing  in  the  point  that  the  court 
is  interfering  with  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States.  The 
property  was  not  in  poflsession  of  its  officers. 
nor  held  under  its  process.  The  sheriff,  and 
the  writ  of  execution  issued  from  the  state 
coart,  did  not  become  the  officer  and  writ  of 
the  sapreme  court,  by  the  issuance  of  a  writ 
of  error  from  that  court,  with  a  stay  bond 
39  L.R  A. 


upon  the  judgment,  after  the  levy  by  the 
sheriff.    The  effect  of  the  stay  bond  was  to 
prevent  further  proceedings  to  enforce  the 
judgment. 
Order  affirmed, 

Collins  and  Buck*  JJ.,  dissenting: 
We  dissent  from  that  part  of  the  foregoing 
opinion  in  which  it  is  held  that,  as  against 
the  mortgagees  in  a  railroad  mortgage  or  deed 
of  trust  covering  the  railroad  rolling  stock 
and  personal  property,  an  execution  issued 


upon  a  Judgment  against  the  company  can- 
not be  levied  upon  an  item  of  the  rolling 
stock,  say  a  locomotive,  and  the  interest  of 


the  debtor  therein  sold  to  satisfy  said  execu- 
tion. This  conclusion  of  a  majority  of  the 
court  is  squarely  and  exclusively  placed  upon 
a  construction  of  section  78,  chapter  34.  Gen. 
Stat.,  1878.  Said  section  was  originally  sec- 
tion 8,  chapter  56,  Gen.  Laws,  1868.  The 
sole  intent  and  purpose  of  the  chapter  last 
referred  to  were,  we  think,  clearly  indicated 
by  its  title,  which  was,  ''An  Act  to  author- 
ize railroad  companies  to  execute  mortgages 
or  deeds  of  trust  and  to  provide  for  the  re- 
cording of  the  same.**  The  first  section  au- 
thorized the  issuance  and  sale  of  bonds  to 
obtain  money  with  which  to  construct  and 
equip  the  roads,  and  the  execution  of  mort- 
gages or  deeds  of  trust  upon  the  property  or 
franchises  of  the  railroad  companies  to  secure 
said  bonds.  The  second  section  provided  that 
said  mortgages  or  deeds  might  include  and 
cover  not  only  the  present  property  of  the 
companies,  but  propertv,  both  real  and  per- 
sonal, afterwards  acquired.  The  difference 
of  opinion  now  existing  between  the  mem- 
bers of  this  court  grows  out  of  the  construc- 
tion to  be  placed  upon  section  3  (sea  73), 
already  quoted  in  full  in  the  majority  opin- 
ion. The  first  part  of  this  section  provides 
that  these  mortgages  or  deeds  shall  be  re- 
corded in  the  office  of  the  register  of  deeds 
of  each  countv  through  which  the  road  mort- 
gaged or  deeded  may  run,  or  in  which  it  has 
lands.  As  to  this  class  of  mortgaires  or  deeds, 
this  part  of  the  section  was  simply  a  change 
from  an  existing  statute  (Gen.  liaws,  186i, 
chap.  58),  which  provided  for  the  recording 
of  railroad  mortgages  and  deeds  of  trust  in 
the  office  of  the  secretary  of  state.  It  fixed 
the  place  or  places  of  record  for  such  instru- 
ments in  the  offices  of  the  register  of  deeds 
of  the  several  counties  wherein  the  real  es- 
tate was  situated,  as  was  required  in  case 
real  property  was  mortgaged  or  deeded  by 
other  corporations  or  by  private  individuals. 
This  provision  was  followed  in  the  section 
by  this  language:  ''And  for  this  purpose 
and  to  secure  the  rights  of  mortgagees  or 

f parties  interested  under  deeds  of  trust, "  roll- 
ng  stock  and  personal  property  of  the  com- 
pany properlv  belonging  or  appertaining  to 
the  road  *^  shall  be  deem^  a  part  of  the  rosrii. " 
For  years  prior  to  the  enactment  of  this  stat- 
ute, and  at  that  time,  there  had  been,  and 
was,  much  difference  of  opinion  In  the  courts 
as  to  the  real  character  of  rolling  stock,  and 
whether,  when  the  rights  of  mortgagees  and 
trustees  were  involvea,  it  should  oe  regarded 
as  part  of  the  road, — some  courts  calling 
it  ^Mixtures,"  and  others  *'xeal  estate,'' 
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should  be  regarded  m  penonal  property.  We 
do  not  see  that  any  part  of  chapter  56  covered 
that  open  qaestion  until  the  language  now 
being  coDsidered  was  used.  Had  it^  and  that 
whicn  followed,  been  omitted,  we  are  quite 
wire  that  the  controversy  as  to  the  character 
of  rolling  stock,  and  as  to  whether  a  mort- 
£age  or  trust  deed  upon  the  same  sliould  be 
n\&l  as  a  cliattel  mortgage,  to  render  it  valid 
as  against  subsequent  mortgagees,  creditors, 
and  purchasers  in  good  faith,  might  easily 
have  arisen.  In  our  opinion,  this  or  similar 
language  was  essential,  and  was  simply  in- 
tended to  set  this  question  at  rest.  It  had 
the  effect  to  fix  the  diaracter  of  rolling  stock 
and  other  personal  property  for  but  one  pur- 
pose,—that  indicated  by  the  title  of  the  Act, 
—for  the  purpose  of  recording  and  placing  a 
mortgage  or  trust  deed  thereon  upon  a  differ- 
ent footing  from  the  ordinary  chattel  mort- 
gage, with  respect  to  filing.  As  the  major- 
ity opinion  rests  upon  a  construction  of  that 
part  of  the  aection  we  have  }ust  referred  to, 
we  need  not  consider  the  concluding  para- 
gnph  of  the  section. 

We  observe  what  has  been  said  in  the  main 
opinion  conceminff  the  precariousness  of  the 
mortgagees'  security,  if  each  item  of  the 
mortgaged  movable  property  were  liable  to 
be  levied  on,  sold,  and  separated  from  the 
road  to  which  it  appertains;  and  we  have 
also  noticed  what  has  been  suggested  as  the 
proper  course  or  remedy  for  a  creditor  to  pur- 
sue, in  case  an  execution  issued  upon  a  Judg- 
ment against  a  railroad  company  is  retumai 
nnsatisfled.  After  many  years'  observation 
we  are  unable  to  recall  a  single  instance  in 
which  mortgagees  of  railway  property  have 
been  unable  to  take  care  of  themselves,  and 
to  adequately  protect  their  interests,  when- 
ever their  rights  were  jeopardized  or  their 
securities  impaired.  A  levy  and  sale  of  roll- 
ing stock,  although  resulting,  probably,  in 
very  little  to  the  creditor,  might  be  annoy- 
ing to  the  mortgagee,  but  it  would  not  ren- 
der the  mortgage  lien  more  precarious  than 
would  a  levy  and  sale  of  a  common  farm 
wsgon  on  which  there  was  a  mortgage.  It 
teems  to  ns  that  this  point  is  fully  answered 
hj  saving  that  a  sale  upon  execution  of  mort- 
giged  property  does  not  deprive  the  mortga- 
fee  of  his  lien.  Such  sale  may  be  made  and 
is  always  subject  to  the  rights  of  a  mortga- 
gee.   Gien.  Laws,  1888,  chap.  60,  g  U 


It  is  true,  as  urged  in  the  majority  opin- 
ion, that  the  judgment  creditor  of  a  corpora- 
tion may  have  a  remedy  in  case  an  execution 
in  his  favor  is  returned  unsatisfied,  under 
the  provisions  of  Gksn.  Stat.,  1878,  chap.  76, 
$  9.  He  may  sequestrate  its  property,  and 
have  a  receiver  appointed.  But  this  section 
applies  only  to  corporations  organized  under 
the  laws  of  this  state,  and  is,  at  best,  a  very 
cumbersome  and  protracted  proceeding.  It 
is  not  readily  available  to  the  ordinary  cred- 
itor. Other  remedies  may  be  suggested  as 
within  reach,  but  we  fear  they  will  be  found 
impracticable.  That  they  have  been  fuuad 
insufficient  in  other  states  is  evidenced  by 
the  fact  that  in  the  year  1870  it  became  nec- 
essary, in  the  state  of  Illinois,  to  adopt  con- 
stitutional amendment  providing  *'that  roll- 
ing stock  and  all  movable  property  belongiuff 
to  railway  corporations  shall  be  considered 
personal  property  and  liable  to  execution  and 
sale  in  the  same  manner  as  personal  property 
of  individuals,  and  that  the  legislature  shall 
pass  no  laws  exempting  any  such  property 
from  execution  and  sale. "  This  same  provis- 
ion has  since  been  ingrafted  into  the  funda- 
mental law  of  the  states  of  Arkansas,  Mis- 
souri, Nebraska,  Texas  and  West  Virginia. 

In  conclusion,  we  say  that  a  statute,  the 
purpose  and  scope  of  which  are  so  clearly 
expressed  in  its  title  as  the  one  in  question, — 
being  merely  to  authorize  the  execution  of 
mortgages  and  deeds  of  trust,  and  to  provide 
for  the  record  thereof,— ought  not  to  be  con- 
strued, in  the  absence  of  apt  words,  so  as  to 
deprive  a  creditor  of  a  common- law  remedy 
to  col  lect  a  j  udgment.  The  resul  t  here  is  that 
a  purpose  not  Indicated  by  the  title  to  the 
Act,  and  wholly  foreign  to  that  title,  is  given 
to  it.  Had  the  legislature  itself,  in  express 
language,  made  the  exemption  now  read  into 
section  8  by  the  court,  the  title  would  have 
failed  to  express  the  subject  of  the  legisla- 
tion. Certainly,  there  is  nothing  in  it  to 
intimate  that  the  legislature  designed  to  pro- 
hibit a  seizure  and  sale  upon  execution  of  the 
interest  of  the  railroad  mortgagees  in  and  to 
rolling  stock  and  other  personalty,  nor  waa 
it  so  Claimed  by  respondent's  counsel,  when 
presenting  their  case. 

We  think  the  order  appealed  from  should 
be  reversed. 


SOUTH  CAROLINA  SUPREME  COURT. 


John  8.  FAIRLY,  Betpi., 

e. 

WAPPOO  mLLB,Appi. 
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ing  of  certain  terms  used  hi  the  eontraot  wblob 
have  by  well-established  custom  or  looff  uaaire 
acquired  a  meaning  different  from  that  which 
they  primarily  bear. 
8,  Liability  fin*  brokerage  upon  a  eon- 
tract  for  the  sale  of  a  certain  quantity  of  a 
commodity,  '^seller  paying  brokerage  at  10  cents 
per  toiL.**  cannot  be  reduoed  by  proof  of  a  custom 
to  pay  brokerage  only  on  the  amount  actually 
delivered. 

.    8.   The  right  of  a  br<^ttr  to  commiMJoiM 

If^^Vor  effeoft  of  taOan  to  procure  a  license  on  a  contract,  the  Biirnature  of  which  he  has  pro- 
**  iMafaMss  on  the  validity  of  a  oontraot  made  In  cured.  Is  not  affected  by  the  f aot  that,  as  agent  for 
•oohtaBliMaB,  see  also  note  to  Bnekley  v.  Humason  the  buyer,  be  subsequent^  seeks  to  procure  from 
(lQDn.)lSL.B.A.tfiL  the  seUer  some  modlileatlon  of  the  terms  of  sale. 

»  L.  R.  A. 

See  also  37  L.  R.  A.  609;  38  L.  R.  A.    143;  45  L.  R.  A.  510;  4G  L.  R.  A.  181. 


1*  EvideBOo  of  onstom  and  tusai^  is  not 
admleelhlo  to  explain  or  vary  the  terms  of  an 
•zpresi  oontraot  whether  written  or  verbal,  un- 
■mUgnons  In  its  terms,  unless  to  show  tbe  mean- 
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4*  That  a  purchaser  was  not  able  to 
Ihlflll  hia  eontract  so  as  to  entitle  the  broker 
to  commiBSloiis  on  the  sale,  is  not  shown  by  an  al- 
leeration  that  an  extension  of  time  for  payment 
after  the  first  draft  was  due,  was  requested  be- 
cause the  purchaser  was  not  able  to  pay  it  **at 
that  time.** 

6.  The  burden  is  on  the  seller  to  show 
the  porchaser*s  inability  to  cany  out  his 
contract  in  order  to  avoid  tbe  payment  of  the 
broker*8  fees  where  be  accepted  him  without  any 
misrepresentation  or  suppression  of  knowledge 
by  the  broker  as  to  the  purcha8er*8  financial  abil- 
ity. 

6.  The  recovery  of  commissions  by  a 
broker  is  not  prevented  by  failure  to  pro- 
cure a  license  under  an  ordinance  Imposing  a 
penalty  for  such  failure  where  the  object  of  the 
ordinance  was  simply  to  enforce  payment  of  a 
tax. 

(May  80, 1806.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  for  Berk- 
eley County  in  fa^or  of  plaintiff  in  an  action 
brought  to  recover  commissions  upon  the  sale 
of  certain  fertilizer  which  plaintiff  had  sold  for 
defendant.    Affirmed. 

The  plaintiff  complaining  of  defendant  al- 
leges as  follows: 

"First.  That  the  plaintiff  is  a  broker  in 
the  city  of  Charleston,  state  of  South  Caro- 
lina, carrying  on  a  brokerage  business  in 
fertilizers,  phosphate  rock,  and  similar  pro- 
ducts, and  was  so  at  the  times  hereinafter 
mentioned,  and  that  the  defendant,  Wappoo 
Mills,  was,  at  the  times  hereinafter  men- 
tioned, and  now  is,  a  corporation  created  by 
and  under  the  laws  of  the  state  of  South 
Carolina,  and  having  its  principal  office  and 
place  of  buiness  in  the  county  of  Berkeley. 
Second.  That  the  plaintiff,  as  such  broker, 
sold  for  account  of  said  defendant,  on  June, 
5, 1890,  2,000  tons  dissolved  bone  to  the  Caddo 
Fertilizer  Company,  the  brokerage  on  which, 
at  the  accustomed  rate  agreed  upon,  was $200, 
and  was  to  be  paid  by  the  defendant.  That 
the  plaintiff  has  received  from  the  defendant 
$68  on  account  of  said  brokerage,  but  the 
balance  of  $182  is  still  due  and  unpaid,  al- 
though demanded  of  the  defendant.  All  of 
which  will  more  fully  appear  on  reference 
to  the  broker's  memorandum  of  sale,  bill,  and 
account  heretofore  rendered  defendant,  and 
copies  of  which  are  hereto  annexed,  as  Exhib- 
its A,  B,  C,  and  made  part  of  this  complaint. 
Wherefore,  the  plaintiff  demands  judgment 
against  the  defendant  in  the  sum  of  $132  and 
costs." 

Exhibit  A,  referred  to  in  the  coniplaint,  is 
as  follows:  "Charleston,  S.  C,  June  6th, 
1890.  Sold  for  account  of  Wappoo  Mills,  of 
Charleston,  S.  C,  to  the  Caddo  Fertilizer 
Co.,  of  Shreveport,  La.  (2,000)  two  thousand 
tons  dissolved  bone,  guaranteed  minimum 
analysis  (13^)  thirteen  and  one-half  per  cen- 
tum available  phosphoric  acid,  in  bulk,  f. 
o.  b.  cars  here,  at  ($9.85)  nine  and  -f^ 
dollars  per  ton  of  2,000  lbs.  Terms :  Sight 
draft  against  B/L.  Shipments :  Four  hun- 
dred tons  per  month  during  September,  Oc- 
tober, November  and  December,  1890,  and 
January,  1891.  Seller  paying  brokerage  at 
M  L.  R  A. 


10  cents  per  ton.  Accepted  (Fire,  storm,  and 
other  unforeseen  events  excepted).  Wappoa 
Mills,  C.  C.  Pinckney,  Jr.,  Pres't.  Acoepv^ 
ed.     Caddo  Fertilizer  Co." 

The  defendant,  the  Wappoo  Mil  Is,  answer- 
ing the  complaint  herein,  for  a  first  defense, 
says-  "(1)  That  it  admits  the  allegations 
made  in  the  first  paragraph  of  the  complaint 
herein.  (2)  That  it  denies  each  and  every 
allegation  of  the  second  paragraph,  except 
as  is  specifically  admitted  in  this  paragraph. 
(8)  This  defendant  admits  that  the  contract 
of  sale  attached  to  the  complaint  as  Exhibit 
A,  and  made  a  part  thereof,  was  brought 
about  by  the  plaintiff ;  but  this  defendant  al- 
leges that  there  existed  at  the  date  thereof  a 
custom  in  this  business  to  pay  brokerage  or 
commission  onlv  on  the  amount  of  stufT act- 
ually sold  and  aelivered  under  such  oontmct. 

For  a  second  defense,  this  defendant  al- 
leges :  "  (1)  That  some  time  in  the  early  part 
of  the  year  1890  the  plaintiff,  representing 
the  Caddo  Fertilizer  Company,  offered  to  pur- 
chase from  the  defendant,  for  said  companv, 
2,000  tons  of  dissolved  bone.  That  the  de- 
fendant agreed  to  sell  the  said  2,000  tons  dis- 
solved bone  to  the  Caddo  Fertilizer  Company 
upon  the  following  terms,  and  no  other,  that 
is  to  say,  for  the  price  of  $9.85  per  ton  of 
2,000  lbs.,  f.  o.  b.  cars,  Charleston;  terms, 
sight  draft  against  bill  of  lading ;  shipments, 
400  tons  per  month  during  September,  Oc- 
tober, November  and  December,  1890,  and 
January,  1801 ;  seller  paying  brokerage  at 
10c.  per  ton,  fire,  storm  and  other  unforeseen 
events  excepted.  ^2)  That  about  the  time 
designated  for  the  nrst  shipment  of  400  tons 
of  dissolved  bone,  the  plaintiff,  still  repre- 
senting the  Caddo  Fertilizer  Company,  re- 
quested the  defendant  not  to  ship  the  said  400 
tons,  which,  according  to  the  terms  of  sale, 
ouglit  to  have  been  shipped  at  that  time.  (8) 
That  about  the  time  designated  for  the  sec- 
ond shipment  of  400  tons  the  plaintiff,  still 
representing  the  Caddo  Fertilizer  Company, 
requested  the  defendant  not  to  ship  said  400 
tons,  which  ought  to  have  been  shipped  at 
that  time.  (4)  That  about  the  time  desig- 
nated for  the  third  shipment  of  400  tons,  viz. 
some  time  in  November,  1890,  the  plaintiff, 
still  representing  the  Caddo  Fertilizer  Com- 

gany,  requested  the  defendant  to  ship  to  the 
addo  Fertilizer  Company  a  cargo  of  dis- 
solved bone,  by  vessel,  for  the  price  of  $9.50 
per  ton  f.  o.  b.  vessel.  That  the  defendant 
shipped  by  vessel  684.21  tons  dissolved  bone 
to  said  company,  drawing  upon  them,  at  the 
request  of  the  plaintiff,  at  thirty  days,  for 
the  purchase  money  for  same.  (5)  That  when 
the  said  draft  became  due  and  payable  the 
plaintiff,  still  representing  the  Caddo  Fer- 
tilizer Companv,  urged  the  defendant  to  re- 
new and  extend  the  said  draft  for  sixty  days 
longer,  for  the  reason  that  the  Caddo  Fertil- 
izer Company  was  not  able  to  pav  the  first 
draft  at  that  time.  That  this  defendant, 
having  negotiated  said  first  draft,  was  com- 
pelled to  take  up  same,  and  accept  the  note 
of  the  Caddo  Fertilizer  Company,  payable  at 
sixty  days.  (6)  That  sliortly  after  the  fail- 
ure of  the  Caddo  Fertilizer  Company  to  pay 
the  said  first  draft  the  plaintiff,  still  repre- 
senting the  said  Caddo  Fertilizer  Company. 
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reqaested  the  defendant  to  send  another  ahip- 
ment  of  dlssolyed  bone  to  said  company,  hut 
this  defendant,  considering  the  said  agree- 
ment of  sale  broken,  by  reason  of  the  sev- 
ers! breaches  hereinabove  mentioned,  refused 
to  make  the  desired  shipment.  (7)  This 
defendant  therefore  alleges  that  the  en- 
tire amount  of  dissolved  bone  sold  by  it  to 
the  Caddo  Fertilizer  Company,  as  above  set 
forth,  is  684.21  tons,  and  admits  that  the 
plaintiff  herein  became  entitled  to  a  broker- 
age thereon  of  $68.48.  But  this  defendant 
further  alleges  that,  of  this  brokerage,  the  sum 
of  sixty-eight  dollars  has  already  been  paid 
to  the  said  plaintiff,  at  his  request,  and  that 
there  remains  due  to  Uie  said  plaintiff  on  the 
said  transaction  the  sum  of  forty-three  cents, 
which  said  sum  of  forty- three  cents  this  de- 
fendant has  always  been  willing,  and  is  now 
willing,  to  pay. 

For  a  third  defense  to  the  alleged  cause  of 
action,  this  defendant  alleges :  *"  (1)  That  in 
pursuance  of  the  power  in  them  vested  by  an 
Act  of  the  general  assembly  passed  Decem- 
ber 17,  1881,  and  entitled  *An  Actto  author- 
ize the  city  council  of  Charleston  to  impose 
a  license  tax  on  all  persons  engaged  in  any 
business,  trade  or  profession,  in  the  city  of 
Charleston,'  the  city  council  of  Charleston 
on  the  23d  day  of  December,  A.  D.  1889,  en- 
acted a  law  entitled  'An  ordinance  to  reg- 
ulate licenses  for  the  year  1890,  *  requiring 
all  persons,  firms,  or  corporations  engaged 
In,  or  intending  to  engage  in,  any  trade, 
business  or  profession  therein  mentioned  to 
obtain,  before  January  20,  1890,  a  license 
therefor,  and  imposing  a  penalty  for  each 
offense  on  those  who  should  carry  on  such 
business,  trade  or  profession  without  first 
taking  out  the  required  license.  (2)  That 
the  plaintiff  herein,  the  said  John  8.  Fairly, 
failed  to  obtain,  durins  the  year  1890,  the 
proper  license  prescribed  by  said  ordinance 
for  the  business  conducted  by  him." 

**  An  ordinance  to  regulate  licenses  for  the 
year  1890  provided : 

**  Section  1.  That  every  person,  firm,  com* 
pany  or  corporation  engaged  in,  or  intending 
to  engage  in,  any  trade, ^business  or  profes- 
sion hereinafter  mentioned,  shall  obtain  on 
or  before  the  20th  day  of  January,  A.  D.  1890, 
a  license  therefor,  in  the  manner  hereinafter 
prescribed.  Every  person,  firm,  company  or 
corporation  commencing  business  after  the 
said  20th  day  of  January.  A.  D.  1890,  shall 
obtain  a  license  therefor  before  entering  upon 
such  trade,  business  or  profession. 

**  Sec.  8.  If  any  person  or  persons  shall  ex- 
ercise or  carry  on  any  trade,  business  or  pro- 
fession, for  the  exercising,  carrying  on  or 
doing  of  which  a  license  is  required  by  this 
ordinance,  without  taking  out  such  liceuse 
as  in  that  behalf  required,  he,  she  or  they 
shall,  for  e.ach  and  every  offense,  be  subject 
to  a  penalty  not  exceeding  $100,  as  may  be 
adjudged  by  the  recorder  or  court  trying  the 
case.  And  the  same  shall  be  entered  up  as  a 
iudgment  of  the  court,  and  execution  shall 
issue  against  the  property  of  the  defendants 
as  for  we  collection  of  other  taxes  and  pen- 
alties. 
»  J4.R.A. 
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Townaend,  P.  /.,  delivered  the  opinion 
of  the  lower  court  as  follows : 

''In  June,  1890,  John  8.  Fairly,  a  broker 
doing  business  in  Charleston,  S.  G.,  sold  for 
Wappoo  Mills,  a  South  Carolina  corporation 
having  its  office  and  chief  place  of  business 
in  Berkeley  county,  2,000  tons  of  dissolved 
bone,  to  the  Caddo  Fertilizer  Company,  of 
Shreveport,  La.  The  copy  of  the  broker's 
contract,  niade  a  part  of  the  complaint,  shows 
that  the  sale  was  'for  account  of  Wappoo 
Mills,'  and  that  the  'seller paying  brokerage 
nt  ten  cents  per  ton. '  Fairiy  sent  in  his  bill 
xur  $200  brokerage,  as  per  the  memorandum 
of  sale,  but  the  defendant  would  pay  only 
$68,  disputing  the  balance.  The  plaintiff 
tiien  sued  for  the  balance,  $188,  and  to  the 
complaint  the  defendant  filed  a  lengthy  an- 
swer. Plaintiff's  counsel  gave  written  notice 
that  on  the  trial  they  9rould  move  to  strike 
out  the  respective  defenses  (first,  second  and 
third)  of  the  answer,  on  the  ground  that  they 
did  not  constitute  grounds  of  defense  or  coun- 
terclaim ;  and  that  they  would  ask  for  judg- 
ment by  default  if  all  the  defenses  were  so 
stricken  out.  Code,  ^  174 :  Mobley  v.  OureUm, 
6  S.  C.  N.  S.  69.  The  demurrer  came  on  to 
be  heard  at  the  trial ;  and  the  simple  ques- 
tion is,  admitting  the  truth  of  all  the  facta 
set  out  in  the  answer,  do  they  constitute 
any  valid  defense  or  counterclaim  to  the 
plaintiff's  claim  for  brokerage?  No  coun- 
terclaim is  set  up,  10  that  we  are  only  to 
deal  with  defenses.  Three  defenses  are  set 
up.  The  answer  admits  that  the  broker  made 
the  contract  sued  on,  but  states  that — First, 
there  is  a  custom  in  the  fertilizer  trade  by 
which  brokerage  is  only  allowed  on  such 
stuff  as  is  actually  delivered  on  the  contract ; 
second,  that  only  680  tons  were  delivered,  as 
the  terms  of  the  contract  were  subsequently 
modified  by  the  parties ;  and,  thirdly,  Fairly 
had  no  license,  as  required  by  the  license 
ordinance  of  the  city  of  Charleston,  for  the 
year  1890,  and  theretore  the  contract  he  made 
was  unlawful,  illegal  and  void,  and  he 
could  not  sue  for  and  recover  his  brokerage 
for  making  it.  If  the  making  of  the  original 
contract  is  admitted,  as  it  is  in  the  answer, 
then  none  of  these  defenses  are  good,  even  if 
they  are  all  true. 

"  First.  As  to  the  license,  which  seems  the 
most  serious  question.  It  is  admitted  that, 
if  the  law  requiring  a  license  or  other  regu- 
lation of  this  character  actually  and  in  terms 
declares  that  the  act  or  calling  is  unlawful 
unless  and  until  the  license  or  requiremeul 
is  complied  with,  then  the  act  or  calling  is 
prohibited,  and  a  contract  made  under  it  can- 
not be  sued  on.  If,  however,  there  is  no  ex- 
press and  specific  prohibition,  then  it  is  nec- 
essary to  construe  the  act  or  ordinance,  and 
see  if  the  intent  is  to  prohibit.  2  Benjamin, 
Sales,  536 ;  Ilarris  v.  Runnels,  53  U.  8.  12 
How.  84,  18  L.  ed.   903;  13  Am.   &  £ng. 
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leading  canons  of  conttractlon  In  cases  of 
this  sort  is  the  test  whether  or  not  the  license 
or  exaction  is  a  police  regulation,  or  'a  tax 
assessment  for  the  security  and  collection  of 
the  revenue. '  If  the  former,  the  cal  I  i n g  i  tsel  f 
is  invalid,  unless  the  requirement  is  com- 
plied with  ;  but,  if  it  is  a  'tax  for  revenue. ' 
then  the  act  done  is  valid.  The  law  does  not 
operate  on  the  business  or  calling,  and  affect 
that,  but  on  the  person,  and  punishes  him 
witli  penalty  or  otherwise.  McConnell  v. 
Kitchens,  20  8.  G.  486,  47  Am.  Rep.  845 ;  2 
Benjamin,  Sales,  825;  Harris  v.  Runnels, 
supra;  Injarmatian  v.  Jager,  29  8.  C.  445. 
Under  such  license  and  tax  laws  for  'reve- 
nue, '  in  cases  almost  identical  with  the  pres- 
ent, the  contract  has  been  held  valid,  and 
the  parties  entitled  to  enforce  it,  and  the 
agent  to  demand  compensation  for  making 
iL  Ames  V.  Oilman,  10  Met.  848 ;  Lat-ned 
▼.  Andrews,  106  Mass.  486,  8  Am.  Rep.  846 ; 
Mandlebaum  y.  Oregavieh,  17  Nev.  87,  46 
Am.  Rep.  488,  and  cases  last  cited  above. 
If  these  be  the  laws  of  construction,  then 
what  is  the  character  of  the  Charleston  Li- 
cense Ordinance  of  1890?  It  is  not  pretended 
that  it  contains  any  provision  that  business 
conducted  without  license  shall  be  illegal 
and  unlawful  until  and  unless  a  license  is 
obtained,  and,  as  a  matter  of  fact,  it  contains 
no  such  provision.  But  the  defendant  con- 
tends it  should  be  so  construed.  Now,  the 
Ordinance  of  1890  is  stated  in  the  answer  to 
have  been  passed  in  pursuance  of  a  power 
Tested  in  the  city  of  Charleston,  by  the  Act 
of  the  general  assembly  passed  December  17, 
1881,  entitled  'An  Act  to  authorize  the  city 
oouncil  of  Charleston  to  impose  a  license  tax 
on  all  persons  en&raged  in  any  business,  trade 
or  profession  in  the  city  of  Charleston. '  17 
Stat  at  L.  682.  The  ordinance  obtains  its 
authority  from,  and  is  limited  in  its  scope 
and  intention  by,  the  Act.  Without  the  Act, 
or  beyond  the  scope  of  the  Act,  the  ordinance 
is  TOid.  CJiarlesUm  v.  Oliver,  16  8.  C.  58. 
Now,  does  this  Act  and  ordinance  intend  to 
prohibit  the  business  or  calling,  or  is  it  an 
Act  and  ordinance  for  'raising  a  city  reTen* 
ue?'  We  are  left  in  no  doubt  as  to  this.  In  a 
whole  series  of  cases  affecting  this  very  ques- 
tion and  ordinance,  and  otiiers  similar  to  it, 
the  courts  of  South  Carolina  have  held,  after 
argument  on  argument,  that  this  was  a  tax 
for  the  purpose  of  raising  revenue.  State  v. 
Hayne,  4  8.  0.  N.  8.  403 ;  StaU  v.  Columbia, 
6  S.  0.  N.  8.  1 ;  GltarUston  v.  Oliver,  16  8. 
C.  60 ;  Information  t.  Oliwr,  21  8.  C.  825 ; 
Information  t.  Jager,  29  8.  C.  444.  If,  then, 
this  be  the  construction  placed  on  the  or- 
dinance by  the  highest  court  of  the  state,  and 
it  is  a  'reTenue  tax.  *  the  case  comes  distinctly 
under  the  principle  of  construction  already 
pointed  out,  and  the  business  is  not  unlawful 
without  the  license.  The  defendant  contended 
that,  as  there  was  a  recurring  penalty  in  the 
ordinance,  this  showed  the  callinfr  was  pro- 
hibited. This,  of  course.  Is  also  another  test 
adopted  to  ascertain  the  meaning  of  the  ordi- 
nance. But  this  yields  to  the  other  rule,  as 
to  the  'revenue*  character  of  the  act  and  or- 
dinance, so  often  declared  by  the  supreme 
court,  and  need  not  be  considered.  But  one 
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clause  of  the  ordinance  itjelf  is  concluslTie 
of  this  question.  The  defendant  contends 
that  the  intention  of  the  ordinance  is  as  if  it 
read.  *it  shall  be  unlawful  to  engage  in  busi- 
ness unless  and  until  a  license  is  obtained.  * 
Now,  the  ordinance  grants  a  license  for  the 
year  1890.  The  license  for  1889  expired  De- 
cember 81st,  1889.  Section  1  proTides  that 
'all  engaged  in  business  .  .  .  shall  obtain 
a  license  on  or  before  the  20th  January,  1890. ' 
They  are  allowed  until  January  20th  to  do 
so.  But,  if  the  construction  of  the  defendant 
be  adopted,  then  all  the  business  transactions 
in  Charleston  between  January  1,  1890,  and 
JanuarT  20,  1890,  were  unlawful  and  illegal 
and  void,  for  the  granting  of  a  license  after- 
wards could  not  cure  them.  This  construc- 
tion courts  could  not  adopt.  The  plain  mean- 
ing of  the  ordinance  is  otherwise.  It  says 
parties  can  do  business  lawfully,  but  they 
must  pay  taxes  for  revenue.  This  tax  can  l>6 
paid  any  time  by  January  20th,  but  then, 
after  that,  penalties  will  be  laid  on  those 
parties,  personally,  who  do  not  pay  the 
tax.  In  addition  to  this,  an  examination  of 
the  contract  and  o leadings  shows  the  seller, 
the  Wappoo  Mills,  residing  in  Berkeley 
county,  and  the  buyer,  the  Caddo  Fertilizer 
Company,  in  Louisiana.  Tlie  contract  can- 
not be  held  a  Charleston  contract  because  a 
Charleston  broker  made  it.  It  is,  therefore, 
not  affected  by  the  Charleston  ordinance,  and 
is  valid,  and  the  broker  could  sue  for  his 
services.  In  discussing  this  license  matter, 
it  should  also  be  remembered  that  the  direct 
question  here  is  not  between  the  taxing  power 
and  the  citizen,  but  between  a  broker  and  a 
customer  who  would  SToid  the  payment  for 
services  by  pleading  the  license  ordinances 
of  a  city  not  partv  to  the  suit.  The  words 
of  Chief  Justice  Snaw  in  Ames  v.  Oilman^ 
10  Met.  243,  are  singularly  apposite  here: 
'Whatever  other  disabilities  a  person  may 
incur,  who  attempts  to  practice  law  irre- 
gularly, ...  we  think  he  does  not  so 
violate  any  express  provision  of  statute  as  to 
enable  one  who  has  employed  him,  and  had 
the  benefit  of  his  services,  to  refuse  paying 
him  a  reasonable  compensation. ' 

"  The  other  questions,  of  custom  and  chanse 
of  contract,  require  much  less  discussion.  So 
far  as  the  custom  is  concerned,  the  rule  of 
law  is  that  where  there  is  a  written  contract, 
unambiguous  in  its  terms,  custom  and  usage 
cannot  vary  it.  Clarke's  Browne.  Usages  & 
Customs,  168,  164,  169 :  Edwards,  Brokers  A 
Factors,  p.  149.  Usaf^e  cannot  control  the  clear 
and  unequivocal  stfpulations  of  a  contract, 
but  will  be  controlled  by  them.  Clarke*i 
Browne,  Usages  &  Customs,  164 ;  Globe  Mill. 
Go.  V.  Minneapolis  Elevator  Co.  44  Minn.  163. 
Now,  the  parties  here  boand  themselves  by  a 
plain,  written  contract,  in  which  the  plain- 
tiff, as  broker,  sold  'for  account  of  the  Wap- 
poo Mills*  2,000  tons  of  dissolTed  bone,  for 
which  his  compensation  is  to  be,  in  the  lan- 
guage of  the  contract,  'seller  paying  broker- 
age at  10  cents  per  ton. '  This  is  clear  and 
unnmbignous,  and  no  custom  could  Tary  it, 
and  no  evidence  as  to  such  custom  allowed 
to  control  it.  The  plain  tiff  cites  cases  directly 
in  point,  in  which  the  very  question  is  con- 
sidered, and  the  custom  not  al lowed  to  clianxe 
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ilie  oontnct  and  rule  of  law :  Mcrdeeai  ▼. 
JacM,  12  Rich.  L.  648 ;  Bower  t.  Janes,  8 
BiDg.  W;  War*  ▼.  Haytoard  Rubber  Co.  8 
Allen,  85;  EiggifiM  ▼.  Mowe,  84  N.  T.  425; 
J^uUm  T.  DaUeU,  8  Daly,  40 ;  Oook  ▼.  FUhe, 
12  Gray,  498.  Even  if  there  was  a  custom, 
the  parties  gave  the  strongest  eTidenoe  of  de- 
parting from  it  by  a  contract  in  writing  di- 
ffectlr  m  the  teeth  of  it,  by  its  very  terms. 

**The  last  defense  is  that  the  principals 
afterwards  varied  the  contract,  ana,  finally, 
that  the  defendant  declined  to  ship  the  entire 
2.000  tons  to  the  Caddo  Company,  for  some 
reasons  set  out  in  the  answer,  aud  that  the 
broker  acted  for  the  Caddo  Company  when 
the  changes  were  made.  An  inspection  of 
the  pleading  will  show  that  the  changes  were 
the  act  and  agreement  of  the  principals  them- 
selves, and  to  suit  their  mutual  convenience. 
The  changes  referred  to  were  shipping  by 
boat  insteiui  of  cars,  and  a  slicbt  cnange  of 
price  to  meet  this  variance,  and  some  modi- 
fication as  to  the  time  of  shipment  and  mode 
of  payment.  But  the  principals  agreed  to 
this  themselves,  and  the  contract,  in  the  two 
*particulars  affect! og  the  broker,  is  not  pre- 
tended to  have  been  altered.  The  number  of 
tons  bought  and  sold  was  still  2,000  and  the 
seller  was  still  to  pay  the  broker  10  cents  per 
ton.  None  of  the  changes,  therefore,  affected 
him.  It  was  also  contended  that  the  Caddo 
Company  did  not  pay  one  draft  at  maturity, 
but  arranged  an  extension  with  the  seller, 
«nd  therefore  it  was  argued  that  the  Caddo 
Company  could  not  complete  the  contract. 
The  pleading  does  not  show  that  thev  could 
not  complete  it.  A.nd.  even  if  it  did,  the 
broker  is  not  responsible  for  that.  Cases 
were  cited  to  show  that  the  broker  must  bring 
a  customer  not  only  willing,  but  able,  to 
complete  the  contract.  But  this  rule  refers 
only  to  real  estate,  where  specific  perform- 
ance is  the  remedy,  and  not  uniformly  held, — 
«ven  as  to  real  estate,  the  courts  being  di- 
vided. But  as  to  personal  property,  where 
the  breach  of  the  contract  sounds  in  damages, 
it  has  never  been  followed.  There  is,  there- 
fore, nothing  in  subsequent  changes  which  is 
shown  could  have  affected  the  broker^s  com- 
pensation. But  with  all  the  subsequent 
modifications  and  non-  performance  or  other- 
wise, the  broker  has  nothing  to  do  at  all,  in 
the  absence  of  fraud  and  bad  faith  on  his 
part.  And  this  is  nowhere  alleged.  What 
are  the  duties  and  business  of  a  broker,  and 
the  law  as  to  it?  A  broker  for  sale  is  a 
mere  negotiator  or  middlenum  between  th^ 
seller  and  purchaser.  2  Am.  &  Eng.  En- 
cyclop.  Law,  p.  571 ;  Biggiiu  v.  Moore,  84  N. 
Y.  424 ;  Vinton  v.  Baldwin,  82  Ind.  102,  45 
Am.  Rep.  448.  His  duty  is  ended,  when  he 
brings  the  parties  together,  and  furnishes  a 
purchaser.  He  is  then  entitled  to  his  com- 
missions, whether  the  property  is  actually 
delivered  and  the  money  paid,  or  not.  Ed- 
wards, Brokers  &  Factors,*  p.  148:  Biggins 
T.  Mo^n-e,  84  N.  Y.  424 ;  noUto  Walker  v.  Oi- 
ifood,  08  Am.  Dec.  177 ;  2  Am.  &  Eng.  En- 
cyclop.  Law,  p.  578,  and  i*otes  and  cases. 
Where  he  effects  a  contract,  binding  on  both 
parties,  and  which  may  be  enforced,  his  brok- 
erage is  earned,  even  if  the  contract  be  not 
carried  out.  This  is  no  concern  of  bis.  (^ee 
i9  L.  R.  A 


cyclop.  Law,  pp.  580,  581.  This  lawls  rec- 
ognized in  every  court,  including  the  Unitei 
States  Supreme  Court.  In  2  Am.  &  Eng. 
Encvclop.  Law,  p.  580,  and  cases,  it  is  sum- 
marized thus:  *Where  a  broker  has  bound 
the  parties  by  authorized  contract,  any  ina- 
bility or  refusal  of  the  principal  to  fulfill 
the  contract  he  had  authorized  should  not  af- 
fect the  agent's  right  to  compensation.  *  Cites 
fxwY.  Miller,  5S  Ind.  294.  21  Am.  Rep.  192, 
and  numerous  other  cases.  Among  al  1  these 
cases  agreeing  on  this  subject,  the  following 
are  directly  in  point,  and  control  the  present 
discussion:  Locev.  Miller,  supra;  Vinton v, 
Baldwin,  82  Ind.  102,  45  Am.  Rep.  447 ;  Ckwk 
V.  mke,  12  Gray,  498 ;  Paulsen  v.  DtUlett,  2 
Daly,  40. 

The  plaintiff  brought  the  parties  together 
by  a  valid  contract.  He  did  his  whole  duty, 
and,  in  the  absence  of  fraud  or  improper  con- 
duct, earned  his  brokerage.  Whether  the  sel- 
ler and  buyer  afterwards  changed  the  contract 
in  some.particulars,  or  whether  one  of  them — 
the  defendant  in  this  case— saw  fit  to  decline 
to  complete  the  same,  for  reasons  stated  in 
his  answer,  is  no  concern  of  the  broker.  He 
Doade  the  contract  his  principals  wanted,  and 
for  which  the  defendant  agreed  to  pay,  and 
should  have  his  compensation.  Thus,  care- 
fully considered,  the  answer,  even  if  admit- 
ted to  be  true,  really  shows  no  valid  defense 
nor  counterclaim  to  the  plaintiff's  suit.  All 
of  its  three  defenses  are  without  merit  on 
their  face,  and  should  therefore  be  stricken 
out.  This  being  so,  the  plaintiff  should  be 
allowed  to  have'Judgment  bv  default  for  his 
nundred  i 


claim,  to  wit,— one  nundred  and  thirty-two 
dollars  and  costs." 

Defendant  appealed  on  the  following 
grounds:  ''First.  Because  the  presiding 
Judge  erred  in  holding  that  the  answer  of  the 
defendant  contained  no  defense  to  the  action. 
Second.  Because  the  presiding  Judge  erred 
in  striking  out  the  first  defense  contained  in 
the  said  answer,  and  in  holding  that  no  cus- 
tom can  vary  the  contract  set  out  in  the  com- 
plaint herein,  and  that  no  evidence  as  to  a 
custom  which  would  vary  the  said  con- 
tract can  be  allowed  to  control  the  contract. 
Third.  Because  the  presiding  Judge  erred  in 
striking  out  so  much  of  the  second  defense  set 
out  in  tne  answer  as  alleges  that  the  plaintiff 
himself  proposed  and  brought  about  changes 
in  the  original  contract  which  resulted  in  a 
reduction  of  the  amount  of  material  sold  by 
the  plaintiff,  and  that  he  further  erred  in  con- 
struing said  defense  to  allege  that  the  said 
changes  were  the  acts  and  agreements  of  the 
principals  themselves,  and  that  they  did  not 
affect  the  plaintiff.  Fourth.  Because  the 
presiding  judee  erred  in  striking  out  so  much 
of  the  second  defense  of  the  answer  as  alleges 
that  the  party  for  whom  the  plaintiff  pur- 
chased was  not  able  to  pay  for  the  material 
according  to  the  terms  agreed  upon.  Fifth. 
Because  the  presiding  judge  erred  in  holding 
that  the  rule  which  requires  a  broker  to  pro- 
duce a  customer  able,  as  well  as  willing,  to 
complete  the  contract,  in  order  to  entitle  him 
to  commissions,  applies  only  to  contracts  for 
the  sale  of  real  estate,  and  docs  not  apply  to 
contracts  for  the  sale  of  personal  property 
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Sixth.  Because  the  presiding  judge  erred  in 
striking  out  from  the  answer  the  third  de- 
fense therein  set  forth,  and  in  not  holding? 
that  the  plaintiff  could  not  recover  commis- 
sions in  this  action,  in  consequence  of  his 
failure  to  take  out  his  license  to  carry  on  his 
business  as  required  by  an  ordinance  of 
the  city  of  Charleston,  S.  C,  entitled  'An 
ordinance  to  regulate  licenses  for  the  year 
1890. '  Seventh.  Because  the  presiding  judge 
erred  in  holding  that,  under  the  s.ii  J  license 
ordinance,  it  was  not  unlawful  for  the  plain- 
tiff to  carry  on  his  business  without  first  ob- 
taining a  license  under  said  ordinance. 
Eighth.  Because  the  presiding  judge  erred 
in  construing  the  contract  set  out  in  the  com- 
plaint as  not  made  in  the  city  of  Charleston, 
and  therefore  not  affected  by  the  said  license 
ordinance,  when  it  is  plainly  alleged  in  the 
pleadings  that  the  said  contract  was  made  in 
the  said  city  of  Charleston." 

ItessTB,  Fieken  4^  Hagfhes  for  appellant. 

Menn,  Smytlie  &  Lee,  for  respondent: 

Usage  and  custom  are  never  permitted  to 
give  the  lie,  as  it  were,  to  the  plain,  deliberate, 
and  written  contract  of  the  parties  themselves, 
nor  could  testimony  be  admitted  to  prove  this. 

Clarke's  Browne,  Usages  <&  Customs,  168, 
164,  169;  Edwards,  Brokers  &  Factors,  p.  149; 
Globe  Mill,  Go.  v.  Minneapolis  Elevator  Co, 
44  Minn.  168;  Bowery.  Jones^  8  Bing.  65;  Cook 
V.  Fiske,  12  Gray,  498;  PauUen  v.  Dallett,  2 
Daly,  41;  Higgim  v.  Moore,  84  N.  Y.  422; 
Ware  ▼.  Hayward  Rubber  Oo.  8  Allen,  86. 

The  broker  was  not  responsible  for  the  abil- 
ity of  the  party  to  complete. 

Lote  ▼.  Miller,  53  Ind.  294,  21  Am.  Rep.  192; 
Yinton  t.  Baldwin,  88  Ind.  104,  45  Am.  Rep. 
448. 

With  the  amount  delivered,  change  of  terms 
and  ability  of  purchaser  to  comply,  the  broker 
has  nothing  to  do. 

2  Am.  <&  Eng.  Encyclop.  Law,  pp.  571, 578, 
580,  581;  Edwards,  Brokers  &  Factors,  p.  148; 
Lofoe  V.  Miller,  Vinton  v.  Baldwin,  Cooky. 
Fieke,  Eiggine  v.  Moore,  Ware  v.  Hayward 
Rubber  Co.  and  Paulsen  v.  Dallett,  su^a. 

If  the  license  under  the  ordinance  is  a  "tax 
assessment  for  the  security  and  collection  of 
the  revenue,"  then  the  carrying  on  of  the  call- 
ing without  the  license  is  not  unlawful.  The 
law  operates  on  the  person,  not  on  the  business. 

2  Benjamin,  Sales,  §  825;  HarrisY.  Runnels, 
58  U.  S.  12  How.  84.  18  L.  ed.  908:  McConneU 
V.  Kitchens,  20  S.  C.  436,  47  Am.  Rep.  845; 
Infoitnation  v.  Jager,  29  S.  C.  445;  18  Am.  & 
Eng.  Encyclop.  Law,  p.  516. 

The  license  law  has  been  held  to  be  for  '*rev- 
enue"  and  the  contract  without  license  valid, 
and  the  agent  entitled  to  compensation  for 
making  it. 

Ames  V.  Oilman,  10  Met.  248;  Larnedy.  An- 
drews, 106  Mass.  486,  8  Am.  Rep.  846;  Mand- 
kbaum  y.  Gregovicfi,  17  Nev.  87,  45  Am.  Rep. 
488. 

The  Charleston  ordinance  is  a  provision  for 
"raising  a  city  revenue." 

JHtate  y.  Hayne,  4  S.  0.  N.  S.  408;  SlaU  v. 
Columbia,  6  S.  C.  N.  S.  1;  Charleston  y.  Oliver, 
16  S.  C.  50;  Information  v.  Oliver,  21  S.  0. 825; 
Information  v.  Jager,  supra. 
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Melver*  Ch.  J.,  delivered  the  opinion  of 

the  court : 

The  plaintiff  brings  this  action  to  leoover 
the  amount  of  its  commissions  as  a  broker, 
agreed  upon  by  the  special  contract,  as  he 
claims,  upon  the  amount  of  a  sale  of  2,000 
tons  of  a  certain  fertilizer,  negotiated  by  the 
plaintiff  for  the  defendant  to  the  Caddo  Fer- 
tilizer Company,  the  commissions  being  10 
cents  per  ton.     The  defendant,  in  its  answer, 
admits  the  allegations  contained  in  the  first 
paragraph  of  the  complaint,  which,  in  sab- 
stance,  are  that  the  plaintiff  is  a  broker  in 
the  city  of  Charleston,  8.  C,  carrying  on  a 
brokerage  business  in  fertilizers,    etc,  and 
that  defendant  is  a  duly -chartered  corporation 
under  the  laws  of  this  state,  having  its  office 
and  place  of  business  in  the  county  of  Berke- 
ley.  Defendant  denies  ekch  and  every  allega- 
tion in  the  second  paragraph  of  the  complaint, 
except  such  as  is  specifically  admitted  in  the 
answer,  to  wit,  "that  the  contract  of  sale  at- 
tached to  the  complaint  as  Exhibit  A,  and 
made  a  part  thereof,    was  brought  about  by 
the  plaintiff ;  but  this  defendant  alleges  that 
there  existed  at  the  date  thereof  a  custom  in  * 
this  business  to  pay  brokerage  or  commission 
onl^  on  the  amount  of  stuff  actually  sold  and 
del  1  vered  under  such  contract. "   The  cx>n tract 
of  sale  thus  referred  to  is  a  contract  for  the 
sale  of  3,000  tons  of  the  fertilizer  mentioned, 
by  defendant  to  the  Caddo  Fertilizer  Com- 
pany,  upon  the  terms  therein   mentioned, 
among  which  were  that  the  fertilizer  should 
be  delivered  **f.   o.  b.  cars  here*  (^Charles- 
ton), and  shipment  to  be  made  of  *'fonr 
hundred  tons  per  month  during  September, 
October,  November  and  December,  1890,  and 
January,  1891.     Seller  paying  brokerage  at 
10  cents  per  ton."    This  contract  is  dated 
*«  Charleston,  S.  C,  June  5th,  1890,"  and  is 
signed  by  the  defendant  company,  through 
its  president,  and  **  Accepted.     Caddo  Ferti- 
lizer Co."    The  defendant,   in  its  answer, 
sets  up  a  second  defense,  alleging  that  the 
purchase  was  made  by  the  plaintiff,    ''rep- 
resenting the  Caddo  Fertilizer  Company, "  on 
the  terms  above  stated ;  that  about  the  time 
designated  for  the  first  shipment  of  400  tons, 
the  plaintiff,   still  representing  the  Caddo 
Fertilizer  Company,  requested  defendant  not 
to  make  said  shipment ;  that  about  the  time 
designated  for  the  second  shipment  the  plain- 
tiff, still  representing  the  Caddo  Fertilizer 
Company,  requested  defendant  not  to  make 
said  second  shipment;  that  about  the  time 
designated  for  the  third  shipment  the  plain- 
tiff still  representing  the  Caddo  Fertilizer 
Company,  requested  defendant  to  ship  to  said 
companv  a  careo  of  the  fertilizer,  "  by  vessel, 
for  the  price  of  $9.50  per  ton  f.  o.  b.  vessel." 
and  that  defendant  did  ship  by  vessel  684.21 
tons  of  said  fertilizer  to  the  said  company, 
''drawing  upon  them,  at  the  request  of  the 
plaintiff,  at  thirty  days,    for  the  purchase 
money  for  same ;"  that  when  this  araft  be- 
came payable  the  plaintiff,  still  representing 
the  Caddo  Fertilizer  Company,   "urged  the 
defendant  to  renew  and  extend   said  draft 
for  sixty  davs  loneer,  for  the  reason  that  the 
Caddo  Fertilizer  Company  were  not  able  to 
pay  the  draft  at  that  time,"  and  the  defend- 


18Mu 


Fairly  ▼.  Wappoo  Milia 


221 


ant,  haying  negotiated  said  draft,  was  com 
pel  led  to  take  up  the  same,  and  accept  the 
note  of  the  Caddo  Fertilizer  Company,  paya- 
ble at  sixty  days;  that  shortly  after  the 
failure  of  the  Caddo  Fertilizer  Company  to 
{>ay  the  first  draft,  the  plaintiff,  still  rep- 
resenting the  said  company,  requested  de- 
fendant to  send  them  another  shipment,  but 
defendant,  **  considering  the  said  agreement 
broken  by  reason  of  the  several  breaches  here- 
inabove mentioned,  refused  to  make  the  de- 
eired  shipment."  The  defendant  therefore 
alleges  that  the  entire  amount  of  fertilizers 
eold  by  it  to  the  Caddo  Fertilizer  Company 
is  684. 21  tons,  upon  which,  it  is  admitted, 
defendant  became  liable  to  pay  the  brokerage 
aneed  upon,  to  wit,  the  sum  of  $68.43,  all 
of  which  has  been  paid,  except  the  sum  of 
48  cents,  which  defendant  has  alwavs  been, 
and  is  now,  willing  to  pay.  For  third  de- 
fense the  defendant  alleges  that  the  plaintiff 
never  obtained  a  license  as  broker  for  the 
year  1890,  as  required  by  an  ordinance  of  the 
city  council  of  Charleston.  This  ordinance 
was,  by  consent,  incorporated  in  the  case,  and 
is  printed  in  the  record,  and  its  terms  will 
hereinafter  be  more  particularly  referred  to. 
While  we  have  thus  endeavored  to  state  sub- 
stantially the  pleadings,  it  will  be  necessary 
for  a  more  full  understanding  of  the  ques- 
tions involved  in  this  appeal  that  the  reporter 
should  embrace,  in  his  report  of  the  case, 
copies  of  the  complaint  with  the  exhibit 
thereon,  the  answer  and  the  ordinance  re- 
ferred to  in  the  third  defense. 

The  plaintiff  gave  notice  that  on  the  trial 
of  the  case  he  would  move  to  strike  out  the 
first,  second  and  third  defenses  set  up  in  the 
answer,  upon  the  ground  that  the  allegations 
therein  made  do  not  state  facts  sufficient  to 
coDstitute  either  a  defense  or  counterclaim, 
and  also  for  judgment  by  default.  This 
motion  was  heard  bv  his  honor,  Judge  Town- 
send,  who  granted  this  motion,  and  held  that 
the  plaintiff  was  entitled  to  judgment  by 
default  of  the  amount  of  his  claim,  to  wit, 
the  sum  of  $182.  From  this  judgment  de- 
fendant appeals,  on  the  several  grounds  set 
out  in  the  record,  which  need  not  be  repeated 
here,  as  they,  together  with  the  decree  of  the 
circuit  judge,  should  be  incorporated  in  the 
report  of  the  case. 

While  the  controversy  presented  bv  this 
appeal  arose  upon  the  molion  to  strike  out 
the  several  defenses  set  up  in  the  answer.  It 
is  practically  nothing  more  nor  less  than  a 
demurrer  to  the  answer,  and  will  be  so  con- 
sidered. It  follows,  therefore,  that  all  the 
facts  well  pleaded  in  the  answer  must  be 
regarded  as'  true ;  and  the  general  question 
is,  conceding  the  facts  stated  in  the  answer, 
whether  they  are  sufficient  to  sustain  any  one 
or  more  of  the  defenses  relied  upon.  Counsel 
for  appellant.  In  their  argument  here,  while 
^needing  that  the  answer,  in  form,  sets  up 
out  three  defenses,  yet  claim  that  the  answer 
really  sets  up  four  distinct  defenses,  inas- 
j&uch  as  two  of  them  have  been  somewhat 
inartistically  united  together  as  one.  We 
«e  no  objection  to  so  regarding  the  answer, 
Md  will,  therefore,  consider  the  several  de- 
lenaes  as  sfated  in  the  arjrument  of  counsel 
for  appellant.  The  first  istiius  stated  :  **  That 
2»LRa. 


there  exists  a  custom  in  the  fertilizer  trade 
by  which  brokerage  is  only  allowed  on  the 
amount  of  material  actually  delivered  under 
a  contract,  whatever  may  be  the  amount 
named  in  the  contract.**  The  question  raised 
by  this  defense  has  been  before  the  courts  of 
the  several  states,  as  well  as  those  of  Eng- 
land, in  very  many  cases,  most  of  which,  we 
suppose,  have  been  cited  by  the  counsel 
in  their  elaborate  arguments.  We  have  ex- 
amined all  of  the  cases  cited,  to  which 
we  have  been  able  to  obtain  access,  and  in 
the  light  of  these  authorities,  without  under- 
taking to  cite  all  of  them,  we  propose  to  con- 
sider the  question  which  we  are  called  upon 
to  decide.  It  seems  to  us  that  the  very  decided 
weight  of  authority  is  in  favor  of  the  proposi- 
tion that  evidence  of  custom  and  usage  is  not 
admissible  to  explain  or  vary  the  terms  of 
an  express  contract,  whether  written  or  ver- 
bal, unambiguous  in  its  terms,  unless  to  show 
the  meaning  of  certain  terms  used  in  such 
contract,  which,  by  well-established  custom 
or  long  usage,  acquired  a  meaning  different 
from  that  which  they  primarily  bear,  for  the 
reason  that  when  parties,  in  making  a  con- 
tract, use  terms  which,  by  usage  or  custom, 
have  acquired  a  certain  meaning,  they  must, 
in  the  absence  of  any  evidence  to  the  contrary, 
be  assumed  to  have  used  such  terms  in  such 
acquired  sense.  In  the  absence  of  any  au- 
tiiority  in  this  state  upon  this  question  (tor 
we  do  not  think  the  case  of  Mordecai  v. 
JacM,  12  Rich.  L.  647,  throws  any  lieht 
upon  the  question),  we  are  compelled  to 
resort  to  the  authorities  elsewhere.  In  Globe 
MiU,  Co.  V.  MinneapolU  Elevator  Co?  44 
Minn.  168,  the  question  waa  whether  the  title 
to  certain  grain  sold  vested  in  the  vendee. 
By  the  terms  of  the  contract  of  sale  the  grain 
was  sold  for  "cash  on  delivery,"  which  had 
not  been  complied  with ;  but  vendee  sought 
to  sustain  his  claim  by  proof  of  a  custom  pre- 
vailing  in  that  locality,  wherebv  the  title 
was  regarded  as  having  passed  when  certain 
things  were  done,  whatever  might  be  the 
terms  of  the  sale  agreed  upon  by  the  parties. 
But  the  court  said :  **  A  local  usage  cannot 
be  proved  to  contradict  a  contract.  .  .  . 
If,  by  the  contract  of  sale  of  this  wheat,  it 
was  for  cash  on  delivery,  the  usage  cannot 
make  it  a  sale  on  a  credit. "  In  Page  v.  CoU^ 
120  Mass.  87,  the  action  was  to  recover  dam- 
ages for  the  breach  of  a  contract  for  the  sale 
of  a  *'milk-route, "  and  evidence  as  to  the 
meaning  and  effect  which  that  term  had  ac- 
quired by  usage  prevailing  in  that  locality 
was  held  competent.  In  WaUe  v.  Bailey,  49 
N.  T.  464,  10  Am.  Rep.  407,  the  action  was 
to  recover  the  amount  due  plaintiff  for  plas- 
tering which  he  had  contracted  to  do  at  so 
much  per  square  yard,  and  it  was  held  com- 
petent to  prove  that  the  custom  was  to  meas- 
ure the  openings  for  windows  and  doors,  aa 
well  as  the  solid  walls.  In  that  case  it  waa 
said  that :  **  Every  legal  contract  is  to  be  in- 
terpreted in  accordance  with  the  intention  of 
the  parties ;  and  usage,  when  it  is  reasonable, 
uniform  and  well  settled,  not  in  opposition 
to  fixed  rules  of  law,  not  in  contradietion  to 
the  expreeti  terme  of  (he  eontraet  [italics  ours], 
is  deemed  to  form  a  part  of  the  contract,  and 
to  enter  into  the  intentions  of  the  parties.* 
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In  HirUan  v.  Loeke,  6  Hill,  487,  the  action 
was  on  a  contract  to  pay  the  plaintiff  so  much 
per  day  for  his  services,  and  it  was  held  com- 
petent to  show  that  the  universal  custom  in 
that  locality  was  to  count  a  day  as  ten  hours. 
Of  course,  the  term  ''day"  could  not  be  re- 
garded as  meaning  twenty -four  hours,  and 
hence  it  was  competent  to  show  how  many 
hours  were  regarded  as  a  day.  In  that  case, 
however,  Branson,  «7. ,  in  delivering  the  opin- 
ion of  the  court,  expressly  disapproves  of  the 
case  of  Smith  y.  WiUan,  8  Barn.  &  Ad.  728, 
where,  upon  a  contract  to  pay  so  much  a 
thousand  for  all  the  rabbits  in  a  certain  war- 
fen,  it  was  held  competent  to  show  that  in 
that  part  of  the  country  the  custom  was  to 
construe  the  term  **  thousand"  as  meaning  100 
dozen  or  1,200,  because  he  said  that  would 
be  allowing  the  custom  to  contradict  the  ex- 
press terms  of  the  contract.  His  language  is : 
^No  usage  or  custom  can  be  set  up  for  the 
purpose  of  control  1  ing  the  ru les  of  la w.  Nor 
is  such  evidence  admissible  where  it  contra- 
dicts the  agreement  of  the  parties. "  In  Ware 
v.  Eayward  Rubber  Co.  8  Allen,  84,  the 
plaintiff  claimed  one  half  commissions  on 
goods  consigned  to  him  for  sale,  but  not  sold, 
and  turned  over  to  consignor,  basing  his 
claim  upon  a  custom  prevailing  in  that  lo- 
cality. Held,  that  evidence  of  such  a  custom 
was  incompetent.  Chapman, «/.,  in  deliver- 
ing the  opinion  of  the  court,  used  this  lan- 
guage :  ^  This  being  a  written  and  express 
contract,  the  evidence  offered  in  respect  to 
the  usage  of  commission  merchants  to  charge 
one-Jialf  commissions  when  goods  consigned 
to  them  in  the  ordinary  way  for  sale  are  taken 
back,  is  not  applicable  to  this  case,  for  an  ex- 
press contract  cannot  be  controlled  or  varied 
by  usage."  And  this  was  the  point  upon 
which  the  case  turned.  In  Ford  v.  TirreU,  9 
Gray,  401.  69  Am.  Dec.  297,  the  action  was 
upon  a  contract  to  build  an  octagon  cellar 
wall  at  11  cents  per  foot,  and  the  question 
was  as  to  the  mode  of  measurement  to  be 
adopted  in  order  to  ascertain  the  amount  of 
work  done.  The  court  seems  to  have  held 
that,  as  the  contract  was  silent  as  to  the  mode 
of  measurement,  it  was  competent  to  intro- 
duce evidence  as  to  the  custom  or  usage  in 
such  cases  by  which  the  mode  of  measurement 
should  be  determined ;  citing  1  Greenl.  Ev. 
$  292.  In  Barton  v.  MeKelway,  22  K.  J.  L. 
165,  the  action  was  on  a  written  contract  for 
the  delivery  of  a  specified  number  of  morus 
multicaulie  trees,  of  not  less  than  one  foot  in 
height,  and  the  question  was  as  to  the  mode 
of  measuring  the  height  of  the  trees.  Held, 
that  it  was  competent  to  show  that  it  was  the 
universal  custom  prevailing  among  dealers 
in  such  articles  to  measure  only  the  ripe, 
hard  wood,  rejecting  the  green,  immature 
top.  The  court,  in  its  opinion,  says  that  the 
true  office  of  such  evidence  Is  "to  interpret 
the  otherwise  indeterminate  intention  of  the 
parties,  and  the  nature  and  extent  of  their 
contract,  and  fix  and  explain  the  meaning  of 
words. "  In  Wilcox  v.  Wood,  9  Wend.  846,  the 
question  was  as  to  when— at  what  hour — a 
lease  from  the  1st  of  May  to  the  1st  of  May 
in  a  succeeding  year  terminated  ;  and  it  was 
held  competent  to  show  that,  hj  universal 
custom,  such  a  lease  would  terminate  at  12 
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M.  on  the  1st  of  May.  In  Orant  y.  Maddox, 
15  Mees.  &  W.  787,  the  court  went  as  far  as 
in  any  other  case  which  we  have  examined. 
In  that  case,  the  action  was  upon  a  contract 
to  pay  the  plaintiff  for  her  services  as  an 
opera  singer,  so  much  per  week  for  each  week 
in  the  three  years  for  which  she  engaged  ;  and 
the  controversy  was  as  to  whether  plaintiff 
was  entitled  to  receive  the  stipulated  sum 
for  each  week  during  the  whole  of  the  three 
years,  or  only  for  each  week  during  the 
theatrical  season  of  those  years.  The  court 
held  that  it  was  competent  to  prove  a  custom 
by  which  a  year  was  regarded  as  only  the 
theatrical  season,  and  not  the  whole  calendar 
year.  In  Etggins  v.  Moore,  84  N.  Y.  417, 
the  Question  was  whether  a  purchaser  of  grain 
in  the  city  of  New  York,  negotiated  by  a 
broker,  would  be  discharged  by  the  payment 
of  the  purchase  price  to  the  broker.  Held, 
that  he  would  not,  as  the  broker's  agency 
terminates  when  he  makes  the  sale,  and  he 
has  no  authority  to  receive  the  purchase 
money,  and  that  evidence  of  any  local  usage 
in  New  York  to  the  contrary  was  not  admis- 
sible to  control  the  general  rule  of  law.  In 
Botoer  y.  Jones,  8  Bing.  66,  it  was  held  that, 
where  there  was  an  express  agreement  that  the 
principal  should  be  responsible  for  bad  debts, 
proof  that  the  custom  of  the  trade  was  that 
commissions  should  not  be  allowed  on  bad 
debts  could  not  be  received,  because  in  viola- 
tion of  the  express  terms  of  the  agreement. 

I^m  this  review  of  the  cases  cited  above^ 
as  well  as  from  the  examination  of  others, 
which  we  have  not  deemed  it  necessary  to 
cite,  it  is  obvious  there  is  not  entire  harmony 
in  the  decisions ;  but  we  are  of  opinion  that 
the  proposition  laid  down  at  the  oatset  of 
this  discussion  is  supported  by  the  weight 
of  authority,  as  well  as  by  reason. 

Our  next  inquiry  is  whether  the  contract 
which  constitutes  the  basis  of  this  action  ia 
of  such  a  character  as  to  require  or  warrant 
a  resort  to  evidence  of  custom  or  usage  in 
order  to  explain  any  ambiguity  therein,  or 
to  interpret  the  meaning  of  terms  used  therein 
which  have  acquired  some  secondary  mean- 
ing. We  are  unable  to  discover  any  ambigu- 
ity in  the  terms  of  the  contract.  The  amount 
of  the  article  sold  and  price,  the  times  of 
delivery  and  the  time  and  mode  of  payment, 
are  all  distinctly  specified;  and  we  are 
equally  unable  to  discover  any  terms  used 
therein  which  require  any  interpretation. 
Wc  do  not  see,  therefore,  how  the  first  defense 
can  be  sustained. 

The  second  defense  set  up  in  the  answer  ia 
thus  stated  in  the  argument  of  counsel  for  ap- 
pellant :  **  That  the  plaintiff  himself  brought 
about  such  changes  In  the  original  contract 
of  sale  as  precluded  his  right  to  commissions 
under  it.**  An  examination  of  the  answer 
will  show  that  this  defense,  as  above  stated, 
is  not  therein  stated,  for  all  the  allegations 
in  reference  to  the  several  chanftes  In  the 
terms  of  the  contract  of  sale  are  stated  to  have 
been  proposed  or  insisted  upon  by  the  plain- 
tiff as  agent  of  the  purchaser,  and  not  as 
broker ;  the  language  of  the  answer,  in  each 
instance,  being  that  the  several  alterations 
were  requested  by  the  plaintiff,  "represent- 
ing the  Caddo  Fertilizer  Company,"  and  not 
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by  him  as  broker.  Now,  it  is  conceded  that 
tLe  plalDtiif  had  effected  a  valid  contract  for 
the  sale  of  the  fertilizers,  assented  to  in  writ- 
ing by  both  vendor  and  vendee,  as  evidenced 
by  the  signatures  of  both  of  these  parties.  It 
seems  to  us  that  the  plaintiff's  connection 
with  the  matter,  as  broker,  terminated,  and 
he  was  then  entitled  to  his  commissions.  If, 
afterwards,  acting  as  the  agent  or  the  rep- 
resentative of  the  purchaser,  the  plaintiff 
sought  to  procure  from  the  defendant  some 
modification  of  the  terras  of  the  sale,  we  do 
not  see  how  this  could  affect  his  right  to  com- 
missions which  had  previously  been  earned. 

The  third  defense  set  up  in  the  answer  is 
stated  in  the  argument  of  counsel  for  appel- 
lant in  these  words:  *'That  the  customer  or 
purchaser  produced  by  the  plaintiff  was  not 
able  to  pay  for  the  material  according  to 
the  terms  agreed  upon."  In  the  first  place, 
we  do  not  find  any  allegation  in  the  answer 
that  the  purchaser,  the  Caddo  Fertilizer  Com- 
pany, was  not  able  to  pay  for  the  fertilizer 
purchased,  and  there  is  no  allegation  of  in- 
solvency. The  nearest  approach  to  such  an 
allegation  is  that  the  purchaser  did  not  meet 
the  draft  drawn  upon  it  when  it  became  pay- 
able, and  requested  an  extension  **  for  the  rea- 
son that  the  Caddo  Fertilizer  Company  were 
not  able  to  pay  the  first  draft  at  that  time.'* 
(Ital  ics  ours. )  This  al  legation  does  not  usu  - 
ally  or  necessarily  imply  insolvency.  Aken 
▼.  Bowin,  83  8.  C.  461,  10  L.  R.  A.  705. 
And  something  more  is  necessary  to  establish 
a  charge  of  insolvency.  It  only  implies  an 
inability  to  meet  the  draft  at  maturity,  and 
not  an  inability  to  pay  the  debt,  or  a  want 
of  sufficient  assets  to  do  so.  The  case  Just 
cited  shows  that  the  interpretation  placed 
upon  the  words  **  insol  vent"  and  **  insolvency, " 
as  used  in  the  United  States  Bankrupt  Act, 
by  the  Supreme  Court  of  the  United  States,  is 
not  recognized  here  in  cases  not  arising  under 
such  Bankrupt  Act.  but  that  those  terms  must 
be  interpreted  as  signifying  **that  condition 
in  which  a  debtor  is  found  when  his  property 
is  insufiicient  to  yield  a  fund  sufficient  to 
pay  his  debts,  through  the  agency  of  the  pro- 
cess of  law."  It  is  very  manifest  that  tiiere 
is  no  allegation  in  the  answer  which  would 
bring  this  case  within  the  rule  above  stated, 
and  hence,  upon  this  ground,  the  allegations 
of  the  answer  are  not  sufficient  to  sustain  this 
third  defense. 

In  addition  to  this,  while  it  may  be  true, 
as  a  general  proposition,  that  a  broker,  before 
he  is  entitled  to  his  commissions,  must  pro- 
duce a  purchaser  willing  and  able  to  comply 
with  the  terms  of  the  contract  of  sale,  vet  if 
the  purchaser  produced  by  the  broker  is  ac- 
cepted by  the  seller  without  any  misrepre- 
sentation on  the  part  of  the  broker  as  to' the 
financial  ability  of  the  proposed  purchaser, 
and  without  the  suppression  by  the  broker  of 
any  knowledge  he  may  have  as  to  the  finan- 
cial condition  of  such  purchaser,  then  the 
burden  of  proof  is  upon  the  seller  to  show 
that  the  proposed  purchaser  is  not  able  to 
comply  with  the  terms  of  the  contract.  It 
seems  to  us,  after  a  careful  examination  of  the 
cases  cited  upon  this  point,  some  of  which 
we  will  notice  below,  that  the  true  rule  upon 
this  subject  fa  well  stated  in  Coleman  v. 
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Meade,  18  Bush,  8SR,  as  follows :  "The  bro- 
ker undertakes  to  furnish  a  purchaser,  and  is 
bound  to  act  in  good  faith  in  presenting  a 
person  as  such,  and  when  one  is  presented, 
the  employer  is  not  bound  to  accept  him  or 
to  pay  the  commission,  unless  he  (the  pur> 
chaser)  is  ready  and  able  to  perform  the 
contract  on  his  part  according  to  the  terms 
proposed ;  but  if  the  principal  accepts  him, 
either  upon  the  terms  then  .  .  .  agreed 
upon,  and  a  valid  contract  is  entered  into  be- 
tween the  principal  and  the  person  presented 
bv  the  broker,  the  commission  is  earned.  But 
if,  as  was  the  case  in  McGarock  v.  Woodliet, 
61 U.  S.  20  How.  221,  15  L.  ed.  884.  the  prin- 
cipal rejects  the  purchaser,  and  the  broker 
claims  his  commission,  he  must  show  not  only 
that  the  person  furnished  was  willing  to  ac- 
cept the  offer  precisely  as  made,  but,  in  addi- 
tion, that  he  was  an  eligible  purchaser  [by 
which  we  understand,  was  a  person  able  to 
carry  out  the  contract],  and  such  as  the  prin- 
cipal was  bound,  as  Mtween  himself  and  the 
broker,  to  accept. "  This  distinction  between 
a  case  in  which  the  sel  ler  accepts  the  purchaser 
offered  by  the  broker  and  a  case  in  which 
the  seller  rejects  such  purchaser,  which  we 
think  is  a  just  and  proper  distinction,  ap- 
pears to  be  ignored  in  some  of  the  cases, 
but  disregarded  or  rejected  in  others.  In 
Kimberly  v.  Eendereon,  29  Md.  612,  it  was 
held  that  a  broker  is  not  entitled  to  his  com- 
missions unless  he  finds  a  purchaser  able  and 
willing  to  carry  out  this  contract,  and  a  sale 
is  actually  made.  In  that  case  the  broker 
did  find  a  purchaser,  who  was  accepted  by  tlia 
seller,  and  the  contract  was  actually  ex- 
ecuted ;  but  as  the  contract  contained  a  stip- 
ulation that,  if  either  partv  failed  to  comply 
with  the  contract,  he  should  pay  to  the  other 
the  sum  of  $1,Q00,  and  as  the  proposed  pur- 
chaser failed  to  comply  and  paid  the  forfeit, 
the  court  held  that  the  broker  could  not  re> 
cover  his  commissions  on  the  purchase  price 
agreed  upon,  but  only  to  the  amount  of  the 
forfeit  received  by  the  vendor.  That  case  is 
not,  therefore,  exactly  in  point.  The  cases 
of  Dudoi  V.  Gunningham,  102  N.  Y.  678 ; 
laeliii  V.  Orijpth,  62  Iowa,  668 ;  MeLauahlin 
V.  Wheeler,  1  S.  Dak.  407,— simplv  hola  the 
general  doctrine  that  a  broker,  before  he  can 
claim  his  commissions,  must  produce  a  pur- 
chaser able  and  willing  to  comply,  ana  do 
not  go  into  the  question  of  the  effect  of  the 
seller's  accepting  the  proposed  purchaser. 
The  case  of  ButUr  v.  Baker,  17  K.  I.  682, 
in  its  dicta,  is  the  strongest  cited  by  appel-, 
lant  upon  this  point.  In  that  case,  the  broker 
found  a  purchaser,  and  presented  him  to  the 
owner  of  tlie  land,  who  accepted  him,  and  en- 
tered into  a  contract  upon  the  terms  proposed. 
But  when  the  last  payment  was  to  be  made, 
the  purchaser  was  unable  to  do  so,  and  the 
court  held  that  the  broker  was  not  entitled 
to  his  commissions.  The  conclusion  reached 
in  that  case  seems  to  have  been  rested  partly 
upon  the  ground  that  the  vendor  knew  noth- 
ing of  the  financial  condition  of  the  pur- 
chaser, and  was  not  informed  as  to  his  con- 
dition by  the  broker,  which  the  court  said  it 
was  his  duty  to  do.  It  is  also  there  said  that 
the  cases  differ  as  to  the  question  upon  whom 
the  burden  of  proof  rests  as  t«  the  financial 
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condition  of  the  purchaser— some  holding 
that  the  burden  of  proof  is  upon  the  broker, 
upon  the  ground  that  he  undertakes  to  And  a 
purchaser  able  and  willing  to  buy, — and  cites 
the  cases  among  which  we  find  the  case  of 
Coleman  t.  Meade,  supra,  which,  as  we  have 
seen,  does  not  so  hold,  when  the  vendor  ac- 
cepts the  purchaser,  but  Just  the  contrary, 
and  then  cites  other  cases  showing  that  the 
burden  of  proof  rests  upon  the  vendor,  con- 
cluding that  portion  of  the  opinion  in  these 
words :  **  It  is  not  necessary  for  us  to  decide 
this  question  for  the  reason  that  no  testimony 
was  ojBPered  by  the  broker  to  show  the  pur- 
chaser's financial  ability,  while  the  defend- 
ant did  offer  such  testimony  as  would  justify 
the  jury  in  finding  that  the  purchaser  was 
unable  to  comply  with  the  contract."  It  is 
obvious,  therefore,  that  the  case  of  Butl&r  v. 
Baker  affords  no  authority  as  to  the  question 
of  the  burden  of  proof.  In  Love  v.  MiUer, 
53  Ind.  294,  21  Am.  Rep.  192,  it  was  held 
that,  where  a  broker,  employed  for  that  pur- 
pose, produces  a  purchaser  who  enters  into  a 
valid  contract  with  the  owner  of  certain  real 
estate  for  the  purchase  of  the  same,  the  bro- 
ker has  earned  his  commissions,  notwith- 
standing the  fact  that  the  purchaser  after- 
wards declines  to  perform  his  part  of  the 
contract.  In  that  case,  nothing  is  said  as  to 
the  financial  ability  of  the  proposed  pur- 
chaser. In  Vinton  v.  Baldwin,  88  Ind.  104, 
45  Am.  Rep.  447,  it  was  held  that  a  person 
employed  to  procure  a  loan,  for  a  commission, 
is  entitled  to  his  commission  on  finding  a 
person  able  and  willing  to  make  the  loan, 
although  the  proposed  borrower  afterwards 
declined  to  accept  the  loan.  In  that  case,  the 
court  likened  the  case  to  that  of  a  broker  em- 
ployed to  sell  real  estate,  in  which  case,  the 
court  said,  **It  is  uniformly  held  that  the 
commissions  are  earned  when  a  purchaser  is 
found,  able  and  willing  to  buy,  on  the  terms 
proposed,  .  .  .  and  does  not  depend  upon 
the  ultimate  consummation  of  the  sale.  ** 

From  this  review  of  the  authorities,  and 
after  due  consideration  of  the  reasons  upon 
which  they  are  based,  we  are  of  the  opinion 
that  the  facts  stated  in  the  answer  are  not 
sufficient  to  sustain  the  third  defense,  and 
therefore  there  was  no  error  in  sustaining  the 
demurrer  to  that  defense. 

It  only  remains  for  us  to  consider  what  is 
stated  in  the  answer  as  to  the  third  defense, 
but  styled  in  the  argument  the  **  fourth  de- 
fense.^ That  defense,  it  is  claimed  in  the 
argument  of  the  counsel  for  appellant,  raises 
'the  following  question  :  "Can  a  broker  who 
has  not  procured  a  license  to  do  business,  re- 
quired by  a  valid  city  ordinance,  maintain 
an  action  to  recover  his  commissions ?**  It 
is  alleged  in  the  answer,  and  the  demurrer 
admits  it  to  be  true,  that  the  plaintiff  had 
failed  to  procure  a  license  to' do  business  as 
a  broker  in  the  city  of  Charleston  for  the 
year  1800,  during  which  the  transnction  here 
in  question  took  place,  as  required  by  an  or- 
dinance passed  by  the  city  council  of  Charles- 
ton under  the  authority  conferred  upon  said 
city  council  by  an  Act  of  the  general  assem- 
blv  of  this  state.  (Acts,  1881 ;  17  Stat,  at  L. 
582) .  This  Act  simply  invests  the  city  coun- 
cil with  authority  to  require  the  payment  of 
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a  license  fee  from  any  person  engaged  in  anj 
calling,  business  or  profession  within  the 
limits  of  the  city  of  Charleston,  with  certain 
exceptions,  which  need  not  be  stated,  and 
authorizes  the  city  council  to  pass  such  or- 
dinances as  may  be  necessary  to  carry  the  in- 
tent and  purposes  of  the  act  into  full  effect. 
The  intent  and  purpose  of  the  act.  as  de- 
clared in  its  title,  is  to  authorize  the  city 
council  to  impose  "a  license  tax"  on  persona 
engaged  in  any  business  in  the  said  city. 
But  there  is  nothing  in  the  act  declaring  'it 
to  be  unlawful  for  a  person  to  engage  in  anj 
business  for  which  a  license  may  be  required, 
without  obtaining  such  license.  In  pursu- 
ance of  the  authority  thus  conferred,  the  city 
council  of  Charleston,  in  December,  1889, 
passed  an  ordinance  (set  out  in  the  record) 
which  provides  substantially  as  follows: 
Section  1 :  "  That  every  person  .  .  .  en- 
gaged in,  or  intending  to  engage  in,  anj 
trade,  business  or  profession  hereinafter  men- 
tioned, shall  obtain,  on  or  before  the  20th  daj 
of  Januar]^,  A.  D.  1890,  a  license  therefor,* 
etc.  Section  2  provides  that  "  if  any  person 
or  persons  shall  exercise  or  carry  on  anj 
trade,  business  or  profession,  for  .  .  . 
which  a  license  is  required  by  this  ordinance 
without  taking  out  such  license  .  .  .  he, 
she  or  they  shall,  for  each  and  ever^  offense, 
be  subject  to  a  penalty  not  exceeding  $100, 
.  .  .  and  the  same  shall  be  entered  up  as 
a  judgment  of  the  court,  and  execution  shall 
issue  against  the  property  of  the  defendant, 
as  for  Uie  collection  of  other  taxes  and  pen- 
alties." The  other  provisions  of  the  oixiin- 
ance  do  not  seem  to  be  pertinent  to  the  ques- 
tion made  in  this  case,  except  that  broken 
are  mentioned  as  amenable  to  the  provisions 
requiring  a  license.  It  will  be  observed 
that  the  ordinance  contains  no  express  pro- 
vision making  it  unlawful  for  a  person  to 
engage  in  business  as  a  broker,  but  simply 
imposes  tt  penalty  upon  a  person  who  does 
not  obtain  a  license.  It  is  conceded,  and 
properly  conceded,  that  if  the  law  requiring 
a  license  actually,  and  in  terms,  declares  that 
the  business  in  question  is  unlawful  unless 
the  requirement  of  a  license  is  complied 
with,  then  the  carrying  on  of  the  business 
without  such  license  is  prohibited,  and  a 
contract  made  under  it  cannot  be  enforced  in 
a  court  of  justice ;  for,  as  is  said  in  one  of 
the  cases  hereinafter  cited,  it  would  be  ''al- 
together anomalous,  not  to  use  any  harsher 
term,  to  bold  that  a  court  of  justice  should 
enforce  a  contract  founded  upon  an  act  which 
is  absolutely  forbidden  by  the  lawmaking 
department  of  the  government,"  or,  as  is 
said  in  another  case,  ^'it  would  indeed  be  a 
strange  anomaly  if  a  contract  made  in  viola- 
tion of  a  statute,  and  prohibited  by  a  pen- 
alty, could  be  enforced  in  the  courts  of  the 
same  country  whose  laws  are  thus  trampled 
upon  and  set  at  defiance."  See  McGcnneU  v. 
Kitchens,  20  S.  C.  489,  47  Am.  Rep.  845. 
and  O'DonneU  v.  Sweeney,  5  Ala.  468.  89 
Am.  Dec.  886.  It  seems  to  us,  however,  that 
even  where  the  statute  does  not,  in  express 
terms,  declare  the  act  unlawful,  or  prohibit 
the  carrying  on  of  the  business  in  question 
without  a  license,  yet  if  it  appears,  from  a 
consideration  of  the  terms  of  the  legislation 
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in  question,  that  the  legisUtiTe  intent  waa 
to  declare  the  act  unlawful,  or  to  prohibit 
the  carrying  on  of  the  business  without  a 
license,  then  no  contract  io  pursuance  of  such 
business  can  be  enforced.  In  other  words, 
the  inquiry  is  as  to  the  legislative  intent, 
«nd  that  may  be  found,  not  only  in  the  ex- 
press terms  of  the  statute,  but  also  may  be 
implied  from  the  several  provisions  thereof. 
See  Morris  v.  BunnsU.  58  U.  S.  12  How.  79, 
13  L.  ed.  901,  and  Niemey&r  ▼.  Wright,  75 
Ya.  280,  40  Am.  Rep.  720.  An  important 
element  which  enters  into  the  inquiry  as  to 
the  legislative  intent  seems  to  be  whether 
the  license  is  required  simply  as  a  mode  of 
raising  revenue, — a  tax,  pure  and  simple, — 
«nd  that  the  penalty  is  imposed  as  a  means 
of  enforcing  the  payment  of  such  tax,  and 
not  for  the  purpose  of  prohibiting  the  busi- 
ness ;  for,  while  some  of  the  cases  do  lay 
down  the  broad  |iroposition  that  the  imposi- 
^on  of  a  penalty  implies  a  prohibition,  we 
do  not  think  that  such  is  the  necessarv  im- 
plication, as  it  mav  be  imposed  slmplv  for  the 
purpose  of  enforcing  the  payment  of  the  li- 
cense tax,  and,  if  so,  Uien  prohibition  is 
not  to  be  implied.  We  will  next  notice  the 
cases  cited  in  the  argument,  which,  we  think, 
show  that  the  weight  of  authority,  as  well 
«8  of  reason,  supports  the  views  hereinbefore 
«et  forth. 

The  case  of  Westmoreland  y,  Bragg,  2  Hill, 
L.  pt.  2,  p.  414.  is  not  in  point,  for  the 
reason  that  the  statute  not  only  forbids  the 
carrying  on  of  the  business  of  an  apothecary 
without  a  license,  but  also  expressly  declares 
all  contracts  made  by  an  unlicensed  apothe- 
cary in  the  course  of  his  business,  '^utterly 
Toid  and  of  no  effect."  In  MeOtmnell  v. 
Kitelmu,  20  8.  C.  480,  47  Am.  Rep.  845.  the 
action  was  upon  a  contract  for  the  sale  of 
fertilizers,  which  the  court  hold  illegal  and 
Toid  because  the  act  regulating  the  sales  of 
each  articles  had  not  heeu  complied  with, 
and  that  such  act  was  not  designed  simply 
for  the  collection  of  revenue,  but  to  protect 
the  public  from  imposition  and  fraud,  and 
hence  a  sale  of  any  such  article  without  a 
compliance  with  the  requirements  of  the 
statute  wa^  illegal  and  void.  It  is  obvious 
that  the  case  does  not  applv  to  the  case  now 
under  consideration.  In  Miller  v.  Amtnon, 
145  U.  8.  421,  80  L.  ed.  759,  the  action  was 
on  a  contract  for  the  sale  of  wine,  held  to 
be  ** spirituous  or  vinous  liquor,"  by  a  per- 
son not  having  a  license  so  to  sell,  and  the 
court  held  that  the  contract  could  not  be  en- 
forced. But,  in  that  case,  the  ordinance  of 
the  city  of  Chicago  requiring  a  license  ex- 
pressly forbade  the  sale  of  spirituous  or  vin- 
ous liquor  without  a  license,  and  did  not, 
as  in  this  case,  simply  require  a  person  en- 
l^ged  in  such  business  to  obtain  a  license. 
That  case,  therefore,  differs  from  the  case 
now  under  consideration.  In  MoU  v.  Oreen, 
78  Pa.  198,  18  Am.  Rep.  787,  it  was  held 
by  a  divided  court  (Sharswood  and  Williams 
dissenting)  that  a  commercial  broker  who 
had  not  procured  a  license  as  required  by 
the  act  of  congress  is  not  entitled  to  recover 
his  commissions  upon  a  sale  made  by  him. 
The  court,  in  Its  opinion,  admits  that  there 
is  a  conflict  of  authority  upon  the  question. 
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In  Johnson  v.  BuUngs,  108  Pa.  498,  49  Am. 
Rep.  181,  the  court  simply  follows  ffoU  ▼. 
Oreen.  BuMoy  v.  Humasony  16  L.  R.  A. 
428.  50  Mino.  195,  simply  decides  that, 
where  a  statute  or  an  ordinance  duly  author- 
ized, makes  a  particular  business  unlawful 
for  unlicensed  persons,  any  contract  made  in 
such  business  by  one  not  authorized  is  void." 
In  the  notes  to  that  case  a  eood  many  au- 
thorities are  collected  whicn  seem  to  show 
that  the  weight  of  authority  is  in  favor  of 
the  view  that  the  mere  requirement  of  a  li- 
cense does  not  make  the  business  unlawful 
without  such  license,  unless  the  statute  or 
ordinance  either  expressly  or  impliedly  de- 
clares the  business  to  be  unlawful,  if  carried 
on  by  a  person  without  a  license;  and  this 
implication  ma^  arise  from  the  fact  that  the 
statute  has  in  view  the  protection  of  the  pub- 
lic health  or  morals,  or  the  prevention  of 
frauds  upon  the  public.  In  the  case  of  Man- 
dUbaum  v.  Oregovich,  17  Nev.  87,  45  Am* 
Rep.  488,  the  true  distinction  in  cases  of  this 
kind  is  well  pointed  out  in  the  following 
language :  ^'JNumcrous  authorities  are  cited 
by  respondent's  counsel  which  announce  the 
general  doctrine  'that  a  penalty  implies  a 
prohibition,  though  there  oe  no  prohibitory 
words  in  the  statute,  and  that  the  agreement 
in  violation  of  the  statute  prohibiting  or  en- 
Jpining  an  act  absolutely,  or  only  under  a 
penalty,  cannot  be  enforced.'  This  princi- 
ple is  applied  in  all  cases  where  the  subject- 
matter  of  the  contract  is  forbidden  by  the 
statute  [citing  the  cases],  or  Is  in  violation 
of  a  statute  for  the  protection  ot  the  public 
against  imposition  or  fraud  [citing  cases, 
but  omitting  the  case  of  MeConneli  v.  Kiteh- 
ens,  supra,  which  is  on  that  line],  or  for  the 
protection  of  the  public  health  or  morals  [as 
in  the  case  of  sales  of  spirituous  liquors^,  or 
where  the  contract  is  against  public  policy." 
But  the  court  goes  on  to  show  that  the  con- 
tract there  in  question  did  not  fall  within 
either  of  those  classes,  and  hence  there  was 
no  illegality  in  the  sale,  but  simply  an  il- 
legal itv  in  the  conduct  of  the  seller,  in  not 
procuring  a  license,  for  which  he  may  be^ub- 
Jected  to  a  penalty,  but  the  sale  itself  was  not 
unlawful.  In  ahippey  v.  East^cood,  9  Ala. 
200,  the  action  was  on  a  note,  to  which  the 
defense  was  that  the  note  was  given  on  8un- 
day,  in  violation  of  the  statute  forbidding 
the  transaction  of  any  worldly  business  on 
Sunday,  with  certain  exceptions,  and  sub- 
jecting the  offending  party  to  a  penalty ;  and 
It  was  .held  that  the  contract,  made  on  Sun- 
day, was  void.  The  court  does  go  on  to  say : 
''It  has  been  repeatedly  held  that  a  penalty 
inflicted  by  a  statute  upon  an  offense  implies 
a  prohibition,  and  a  contract  relating  to  it  is 
void,  even  where  it  is  not  expressly  declared 
by  the  statute  that  the  contract  shall  be  void. " 
But  this  is  a  mere  dictum,  for  in  that  case 
the  statute  did,  in  express  terms,  forbid  the 
making  of  any  contract,  except  as  excepted, 
on  Sunday,  and  hence  there  was  no  necessity 
for  implying  a  prohibition  from  the  imposi- 
tion of  a  penalty.  The  case  of  Woods  v. 
Armstrong,  54  Ala.  150,  is  very  much  like 
our  own  case  of  McGonnell  v.  Kitchens,  supra, 
and  falls  under  that  class  of  cases  mentioned 
in  Mandlebaum  v.   Oregotich,  supra,   where 
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the  sale  oC  the  fertilizers  was  made  in  viola- 
tion of  a  statute  intended  to  prevent  imposi- 
tion or  fraud.  The  cases  of  Johnson  v.  Hud- 
ton,  11  East,  180 ;  Cope  v.  Rowlands,  2  Mees.  <& 
W.  149;  and  Smith  v.  Matohood,  14  Mces. 
&  W.  452,— show  that  the  true  inquiry  in  all 
•cases  of  this  kind  is  wliether  the  legislative 
intent  was  to  declare  the  husioess  unlawful, 
if  carried  on  without  a  license,  or  simply  to 
impose  a  penalty  upon  the  person  who  en- 
gages in  such  business  without  a  license.  If 
the  former,  then  no  contract  made  in  the  pur- 
suit of  such  business  can  be  enforced ;  but  if 
the  latter,  then  it  may  be,  and  the  penalty 
is  simply  for  the  purpose  of  requirinir  the 
person  engaginii:  in  the  business  to  pay  the  li- 
cense tax  imposed. 

Looking  at  this  case  in  the  light  of  these 
authorities,  it  seems  to  us  that  there  is  noth- 
ing either  in  the  statute,  or  in  the  ordinance 
f^sssed  in  pursuance  of  such  statute,  which 
ndicates  an  intention  to  declare  the  business 
of  broker  unlawful,  if  carried  on  without  a 
license,  but  that  the  real  object  was  to  enforce 
the  payment  of  the  license  tax  by  imposing 
a  penalty  on  the  person  who  may  engage  in 
■uch  business  without  paying  the  license  tax. 
The  history  of  the  Act  of  1870,  under  which 
the  city  council  of  Charleston  undertook  to 
impose  license  taxes  on  certain  occupations 
pursued  within  the  city  of  Charleston,  as 
well  as  that  of  the  Act  of  1881-82,  above  re- 
ferred to,  which  was  passed  to  repair  the 
defect  in  the  Act  of  ]870,  may  be  traced  in 
the  case  of  CffuxrUBton  v.  OUver,  16  S.  C.  47, 
tad  the  case  between  th«  same  parties,  prac- 


tically, in  21  8.  0.  818,  and  shows  veiy 
clearly  that  the  sole  object  of  this  legislation 
was  simply  to  enable  the  city  council  of 
Charleston  to  impose  license  taxes  in  aid  of 
the  revenue  of  the  city,  and  not  for  the  pur- 
pose of  making  any  business  or  occupation 
unlawful.  Indeed,  the  very  terms  of  the  city 
ordinance  show  that  it  was  not  the  object  to 
make  the  business  of  a  broker  unlawful,  for 
it  expressly  contemplates  that  the  business 
of  a  broker  may  be  lawfully  carried  on  in  the 
city  of  Charleston  for  a  part  of  the  year — un- 
til the  20th  of  January  of  that  year — without 
a  license,  which  is  a  clear  indication  that  it 
was  no  part  of  the  legislative  intent  to  con- 
demn the  business  of  a  broker,  as  contrary  to 
the  public  policy  of  the  city,  and  that  the 
imposition  of  a  penalty  on  a  person  who  en- 
gages in  the  business  of  a  broker  after  that  date, 
without  obtaining  a  license,  was  solely  for  the 
purpose  of  enforcing  the  payment  of  the  li- 
cense tax  imposed  on  brokers,  and  not  for  the 
purpose  of  declaring  such  business  unlawful. 
We  do  not  think,  therefore,  that  there  was 
any  error  in  sustaining  the  demurrer  to  what 
is  stated  in  the  answer  as  a  third  defense, 
which  is,  however,  claimed  in  the  argument 
to  be  a  fourth  defense. 

Under  this  view,  the  other  questions  dis- 
cussed in  the  argument,  as  to  the  place  of  the 
contract,  and  as  to  the  eJGFect  of  the  interstate 
commerce  law,  do  not  arise,  and  need  not» 
therefore,  be  considered. 

The  judgment  of  this  court  is  that  thejud^ 
ment  of  the  CHrcuit  Gourt  be  affirmed. 
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1.  The  ri^rl^t  of  a.  state  or  a  mmdelpality* 

If  any  exists,  to  priority  or  preferenoe  of  pay- 


ment from  an  insolvents  estate,  cannot  be  a^ 
serted  after  a  general  assifirnment  for  oreditors, 
which  passes  the  title. 

8*  A  statute  provldiiis^  for  a  release  of  a 
claim  in  ftill  by  a  creditor  who  accepts  a  divi- 
dend under  an  assiirnment,  cannot  apply  to  the 
state  or  a  municipiility,  under  a  constitutional 
provision  that  such  liability  can  be  extinRuished 
only  by  payment  into  the  proper  treasury. 

8.  Pnblie  moneys  placed  by  g^eneral  de- 
IKMdt  in  a  bank,  do  not  establish  a  trust  in  the 
estate  of  the  t>anker  oo  his  insolvency,  except  so 
far  as  they  can  be  traced  into  some  spedflo  fund 
or  property. 


NOTB.— Priortty  of  state  or  United  StcUes  4n  pay- 
ment from  assets  of  a  debtor. 

I.  Seope  of  note  generally. 
n.  Prforftv  of  the  United  States. 

a.  Uvon  what  based, 

b.  ConstilutionalUy  of  provisions  for. 
a  Superiorttv  over  state  laws, 

6.  Construction  and  seope  of. 

1.  Oenerdny. 

2.  Who  are  debtors  of  t?ie  UnitedStates, 
&  What  debts  are  within  the  statute, 
4.  What  constitutes  inaoloencv, 

6.  auffloieney  of  oMstonment  to  confer 

priortty, , 
0.  Sufficiency  of  attxu^menl  %o  confer 
priority^ 
e.  When  and  to  whaiil  attaches, 
t,  Kature  and  extesiL 
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fir.  Mariihallna  assets. 

ta.  Liability  of  assignee  or  representative. 
i.  Subrogation  of  sureties. 
j.  What  amounts  to  a  deveetiture  of  theriffiSU 
k.  How  asserted. 
HL  Priority  of  the  states, 

a.  Upon  what  based. 

b.  CwuitUutionality  of  provisions  for. 
e.  Naltwe  ami  extent. 

d.  To  what  indebtedness  it  applUes, 

e.  Subrogation  of  surety  making  paymonL 

f .  When  U  attaches  and  how  devested, 
TV,  Priority  of  claims  for  taxes, 

I.  Scope  of  note  generaXliy. 

While  the  riflrbt  of  government  to  priority  of 
payment  of  debts  due  it  is  held  by  the  courts  of  a 
number  of  the  states  to  have  become  a  part  of  our 
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4.  Fundfl  in  the  luuids  of  %  trustee  1H10 
has  become  inaolveot,  whioh  are  leas  than  the 
amount  of  the  trust  funda,  are  presumed  to  be- 
long to  the  trust. 

5.  Money  remaining  in  the  vaults  of  a 
bank  and  on  depoe  it  by  itin  other  banks,  when 
the  banker  becomes  Inaolyeac,  wUl  be  held  to 
constitute  part  of  a  trust  fund  of  greater  amount, 
which  bad  been  received  by  the  banker;  but  it  is 
otherwise  with  commercial  paper  representing 
loans  made  by  him  before  assignmonu 

(January  &•  18W>) 

RESERVATION  by  the  District  Oonrt  for 
Laramie  County  for  the  opinion  of  the 


Bupreme  Court  of  questions  arising  in  actions 
brought  by  the  State  and  the  County  of  Lara- 
mie to  establish  priority  for  their  claims  upon 
the  estate  in  possession  of  defendant  as  assignee 
of  an  insolvent  debtor.  TrtLit  declared  as  I0 
money  on  hand. 

The  facts  are  stated  in  the  opinion. 

Messrs,  4.  A.  Van  Oredel*  Frank  H. 
Clark,  and  A.  C.  CampbelJU  for  plain- 
tiffs: 

The  funds  received  by  John  Roberts,  treas- 
urer, and  by  him  deposited  with  T.  A.  Kent, 
banker,  belonged  to  and  were  the  property  of 
the  county  of  Laramie,  Wvoming.   ■ 

Wyo.  Laws  1890-91,  chap.  46,  p.  177;  Mo- 


jurisprudence  by  the  adoption  of  the  common  hiw 
and  the  policy  which  governed  the  royal  preroga- 
tive has  been  supposed  to  be  traceable  in  the  doc- 
trine as  adopted  in  this  country,  the  numerous 
departures  from  the  rules  of  the  common  hiw  inci- 
dent to  our  different  institutiona,  toiretber  with  the 
thorouffhness  with  which  our  courts  have  treated 
the  subject  and  its  extent,  has  prompted  the  con- 
finement of  this  note  to  the  American  cases  on  the 
sabject. 

XL  Priority  of  the  UnUed  Statss, 
a.  Upon  what  hosed. 

The  riffht  olthe  United  States  to  priority  of  pay- 
ment of  debts  due  it  does  not  stand  upon  any  sot- 
ereiffn  prerogative,  but  is  exclusively  founded 
upon  the  actual  provisions  of  its  statutes.  United 
States  V.  State  Bank  of  North  Carolina  aS8S)  81 U. 
&aFet20,8L.ed.808. 

The  first  enactment  on  the  subject  win  be  found 
Id  the  Doty  Ooilectlon  Act  of  Oongrees  of  August 
4 1T90,  providing  that  when  any  t>ond  for  the  pay- 
ment of  duties  shall  not  be  satisfied  on  the  day  it 
becomes  due,  the  oolleotor  shall  forthwith  cause  a 
prosecntion  to  1w  commenced  for  the  recovery  of 
the  money  thereon  by  action  or  suit  at  law  in  the 
proper  court  having  cognizance  thereof,  and  in  all 
cases  of  insolvency,  or  where  the  estate  in  the  hands 
of  the  executors  or  administrators  shall  be  InsutB- 
dent  to  pay  all  the  debts  due  from  the  deceased. 
the  debt  due  to  the  United  States  on  any  such  bond 
shall  be  first  satisfied.    Ibid. 

This  was  foUowed  by  the  Act  of  Congress  of 
March  ft,  1797,  providing  that  when  any  revenue  of- 
ficer or  other  person  hereafter  becoming  indebted 
to  the  United  States,  by  bond  or  otherwise,  shall 
become  Insolvent,  or  when  the  estate  of  any  de- 
ceased debtor,  in  the  hands  of  executors  or  admin- 
istratora,  shall  be  insufficient  to  pay  all  the  debts 
dne  from  the  deceased,  the  debt  due  to  the  United 
States  shall  be  flrat  satisfied;  and  the  priority  thus 
established  shall  be  deemed  to  extend  as  well  to 
cases  in  which  a  debtor,  not  having  sufficient  prop- 
erty to  pay  all  his  debts,  shall  make  a  voluntary 
Msigrnment  thereof,  or  In  which  the  estate  and  ef- 
fects of  an  absconding,  concealed,  or  absent  debtor 
shall  be  attached  by  process  of  law,  as  to  cases  in 
whioh  an  act  of  legal  bankruptcy  shall  be  commit- 
ted. United  States  v.  State  Bank  of  North  Caro- 
lina, mq>ra. 

The  Statute  of  August  4,  1790,  was  substantially 
re-enacted  in  the  Act  of  Congress  of  March  2,  1799, 
section  6S,  whioh  provided,  in  addition  thereto,  that 
any  executor,  administrator,  or  assignee  or  other 
person,  who  shall,  pay  any  debt  due  by  the  person 
or  estate,  for  whom  or  for  which  they  are  acting, 
previous  to  the  debt  or  debts  so  due  to  the  United 
States,  from  such  person  or  estate  being  first  duly 
satisfied  and  paid,  shall  become  answerable  in  their 
own  person  or  estate  for  the  debt  or  debts  so  due 
to  the  United  States,  or  so  mnch  thereof  as  may 
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remain  due  and  unpaid,  and  actions  or  suits  at  law 
may  be  commenced  against  them  for  the  recovery 
of  the  said  debt  or  debts,  in  the  proper  court  hav- 
ing cognizance  thereof,  adding  a  clause  substan- 
tially  the  same  as  the  last  clause  of  the  Act  of  March 
8,  vm,  as  above  set  forth,  except  that  it  requires 
the  voluntary  assign  moot  to  be  one  for  the  beneflc 
of  creditors,  and  providing  that  if  the  principal  in 
any  bond  given  for  duties  shall  be  insolvent  or  if 
he  be  dead  and  his  estate  and  effects  are  insufficient 
to  pay  his  debts  and  a  surety  on  such  bond  or  the 
executor,  administrator,  or  assignee  of  such  surety 
shall  pay  the  money  due  on  such  bond,  such  surety 
or  bis  representative,  or  assignee  shall  have  and 
enjoy  the  like  advantage,  priority  or  preference 
for  the  recovery  of  such  moneys  out  of  the  estate 
of  the  insolvent  or  deceased  principal  as  are  re- 
served and  secured  to  the  United  States. 

These  statutes  continued  to  govern  the  question 
untU  the  enactment  of  the  revised  statutes,  in 
which  the  whole  was  revised  and  re-enacted,  the 
Act  of  March  8, 1797,  as  above  set  forth,  reappear- 
ing with  substantially  no  changes  except  that  it 
was  made  applicable  to  ^'any  person  indebted,** 
etc.,  instead  of  ^*any  revenue  officer  or  other  per- 
son,** as  section  8466. 

Which  was  followed  by  section  8467,  providing 
that  every  executor,  administrator,  or  assignee  or 
other  person  who  pays  any  debt  due  by  the  person 
or  estate  for  whom  or  for  which  he  acts,  before  he 
satisfies  and  pays  the  debts  due  to  the  United  States 
from  such  person  or  estate,  shall  become  answer- 
able, in  his  own  person  and  estate,  for  the  debt  so 
due  to  the  United  States,  or  for  so  much  thereof 
as  may  remain  due  and  unpaid. 

And  by  section  8648  providing  that  when  the 
principal  in  any  bond  given  to  the  United  Statea 
is  insolvent,  and  his  estate  and  effects  are  insuf- 
ficient to  pay  the  United  States  the  money  due  on 
the  bond,  any  surety,  or  his  representatives,  who 
pays  to  the  United  States  the  money  due  on  the 
bond,  has  a  like  priority  for  the  recovery  and  re- 
ceipt of  the  money  out  of  the  estate  of  the  insolv- 
ent as  is  secured  to  the  United  States,  and  may 
bring  and  maintain  a  suit  upon  the  bond,  in  law  or 
in  equity  in  his  own  name  for  the  recovery  of  all 
moneys  paid  thereon. 

And  the  provisions  of  the  revised  statute  remain 
in  force  and  were  not  repealed  or  affected  by  the 
bankruptcy  laws. 

Thus  in  Lewis  v.  United  States  (1875)  9»  U.  S.  618, 
23  L.  ed.  613,  it  was  said  that  the  provision  of  the 
Bankruptcy  Act  of  March  2. 1867  ai  Stat,  at  L.  517) 
for  priority  of  all  debts  due  the  United  States  is 
<n  pari  materia  with  the  several  acts  giving  pri- 
ority of  payment  to  the  United  States,  and  was 
doubtless  put  In  to  recognise  and  reaffirm  the 
rights  which  those  statutes  give  and  to  exclude  the 
possibility  of  a  different  conclusion. 

But  the  provision  of  the  act  for  the  formation  of 
national  banks  for  the  distribution  of  the  entire 
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Olw4  ▼.  La  Plata  County  Comn.  19  Colo. 
122. 

John  Roberts,  treasarer,  being  simply  the 
cofltodianof  these  fands  belong]  ne  to  Laramie 
county,  and,  as  such  custodian,  depositing  the 
same  with  T.  A.  Kent,  banker,  and  the  said 
T.  A.  Kent,  banker,  receiving  the  same  at  the 
time  and  at  all  times  well  knowing  them  to  be 
the  funds  of  Laramie  county — such  deposits 
became  trust  funds  in  the  hands  of  T.  A  Kent 
as  trustee.  ' 

McGoU  V.  F^a$er,  40  Hun,  118;  WeUs,  Fargo 
d  Co.  y.  Bobinion,  18  Cal.  184. 

The  funds  of  the  estate  of  T.  A.  Kent, 
banker,  at  the  time  of  his  failure,  and  by  him 


transferred  to  Joel  Ware  Foster,  aasfgnee.  are 
charged  with  a  trust  as  a  part  of  the  funds  of 
Laramie  county. 

Peaks  V.  Ettieott,  80  Kan.  166,  48  Am.  Kepi 
00;  PeopU  v.  Oity  Bank  &f  BoehesUr,  96  N.  T. 
85;  FreUnghuysen  ▼.  Nugent,  86  Fed.  Bep. 
289;  Be  Amutrang,  88  Fed.  Rep.  405;  FltrU 
Nat,  Bank  of  Montgomery  ▼.  Armitrong,  36 
Fed.  Rep.  69;  PeapU  ▼.  Bank  of  DanetnUe,  39 
Hun,  187:  MeCoUy,  Fraeet.  mpra;  FffthNoL 
Bank  of  St,  Louis,  Mo.,  y.  ArmOrong,  40  Fed. 
Rep.  46;  Central  Nat.  Bank  of  Baliimare  ▼.  Gm> 
neeiieut  Mut.  L,  Ins.  Co.  104  U.  8.  54,  26  L. 
ed.  698;  First  Nat,  Bank  of  Central  City  v. 
Hummel,  8  L.  R  A.  788, 14  Colo.  259,  affirmed 


aisets  of  the  bank  in  ease  of  Insolyenoy  frlvioff  no 
preferenoe  to  any  claim  exoept  for  moneys  to  re- 
imburse the  United  States  for  adyances  in  redeem- 
Inff  the  notes,  is  Inoonsistent  with  and  repuflmant 
to  IT.  8.  Bev.  SUt.  1 6408,  giving  priority  to  de- 
mands of  the  United  States  acrainst  Inaol  veots,  pre- 
Yiounly  enacted  as  applied  to  demands  against  na^ 
tlonal  banks,  and  supersedes  tbe  latter  to  the 
extent  of  the  repuarnancy,  although  the  United 
States  Is  not  expressly  mentioned  in  it,  as  it  is 
clearly  deeUcned  to  prescribe  the  only  rules  which 
should  govern  on  the  sobject  Cook  County  Nat. 
Bank  of  Chicago  t.  United  States  (188S)  107  U.  & 
4lft.27L.ed.687. 

b.  Constitutionality  ofprovisUynsfor. 

Congress  has  a  constitutional  right  to  claim  pref- 
erence in  the  payment  of  claims  due  the  United 
States  out  of  the  estate  of  the  public  debtor.  Com. 
V.  Lewis  (1814)  6  Binn.  268. 

And  the  constitutionality  of  the  acts  of  congress 
providing  therefor  has  been  upheld  on  different 
grounds. 

Thus  the  Act  of  Congress  of  March  8, 1797,  is  held 
to  be  constitutional  and  valid,  as  failing  within  the 
power  to  provide  for  tbe  common  defense  and 
general  welfare,  in  United  States  v.  Clason  (1806)  2 
Brev.118. 

And  it  was  held  to  t>e  a  valid  exercise  of  legis- 
lative power  under  the  constitutional  provision 
authorizing  congress  to  make  all  laws  which  shall 
be  necessary  and  proper  to  carry  Into  execution 
the  powers  vested  by  the  constitution  In  the  gov- 
ernment of  the  United  States  or  any  department 
thereof. in  United  States  v. Fisher  (1804) 6  U.  &2 
Cranch,868,2L.ed.804. 

So  it  is  not  subject  to  the  objection  that  it  inter- 
feres with  the  right  of  state  sovereignty  respecting 
the  dignity  of  debts  and  defeats  the  measures  tbe 
states  have  a  right  to  adopt  to  secure  themselves 
against  delinquencies,  on  the  part  of  their  own 
revenue  offices,  as  that  is  the  necessary  conse- 
goence  of  the  supremacy  of  the  laws  of  the  United 
States  on  all  subjects  to  wlilch  the  power  of  con- 
gress extends,  the  object  being  an  objection  to 
the  constitution  itself.   IMd. 

So  in  Alkln  v.  Dunlap  (1819)  16  Johns.  77,  it  was 
said  that  it  cannot  be  doubted  that  congress  has 
the  right  to  stipulate  for  preference  in  their  con- 
tracts for  securing  the  public  revenue. 

e.  Qupsrtority  over  state  kniw. 

The  law  of  congress  giving  the  right  of  priority 
of  payment  of  an  indebtedness  due  it  to  the  United 
States  supersedes  all  state  laws  upon  the  subject  of 
the  distribution  of  those  estates  that  come  within 
its  provisions.  United  States  v.  Duncan  (1860)  4 
McLean.  607, 12  liL  627. 

And  the  local  laws  of  a  state  oannot  create  a 
priority  in  favor  of  other  creditors  which  wiii 
supersede  that  of  the  United  States.  Field  v. 
United  SUtes  (1886)84  U.  S.  9  Pet.  182. 9  L.  ed.  94. 

So  the  oonstroction  of  the  act  of  congress  giv- 
89L.R.A. 


Ing  the  United  States  the  right  of  priority  of  pay- 
ment of  an  indebtedness  due  itover  other  creditois 
cannot  depend  upon  the  proyisions  of  any  par^ 
tioular  statutes  of  a  state  which  does  not  fall  with- 
in its  very  terms.  United  States  v.  Mol^ellan  (1888) 
8  Sumn.  816. 

And  when  property  subject  to  a  lion  for  a  tax 
due  the  United  States  to  which  priority  is  given  Is 
sold  under  process  issued  from  a  state  court,  that 
court  wlU  distribute  the  proceeds  and  reoogni» 
the  priority  of  the  claim  of  the  United  States 
Dungan's  App.  a871)  66  Pa.  204, 8  Am.  Bep.  169. 

In  Alkln  v.  Dunlap  (1819)  16  Johns.  77,  the  court 
declined  to  dedde  whether  the  preferenoe  given  by 
the  act  of  congress  controlled  tbe  rule  of  dlatribo- 
tion  adopted  by  the  statutes  of  the  states,  upcm  the 
ground  that  the  question  was  not  immediately  be- 
fore it  but  stated  that.  Infits  opinion,  the  insolvency 
law  must  be  considered  as  subject  to  the  para- 
mount law  of  congress  and  must  be  so  oonatrued 
as  to  give  it  effect. 

d.  Construction  and  scope  of* 

1.  OenenOly. 

**The  statutes  giving  the  govemxneot  a  priority 
are  presumed  to  have  for  their  object  the  publie 
good,  and  are,  therefore,  to  be  Uberally  oonstrued.** 
United  States  v.  Duncan  asSO)  4  McLean.  607. 12 
lU.  528;  United  States  v.  State  Bank  of  North  Guo- 
llna  (ISBSt)  81  U.  S.  6  Pet.  29, 8  L.  ed.  806;  Beaaton  v. 
Farmers*  Rank  of  Delaware  (1888)  87  U.  S.  12  Pet. 
184,9L.ed.l029. 

And  ought  to  receive  a  fair  and  reasonable  Inter- 
pretation according  to  the  just  Import  of  their 
terms.  United  States  v.  State  Bank  of  North  Caro- 
lina, supra. 

In  that  case,  it  was  said  that  the  same  policy 
which  governed  in  the  case  of  the  royal  preroga- 
tive may  be  clearly  traced  in  these  statutes.   Dffd. 

In  Com.  y.  Phoenix  Bank  (1846)  11  Met.  128,  how- 
ever, it  was  said  that  claims  to  a  preference  and 
payment  In  full  are  not  favored  by  any  oonsidera- 
tions  of  equity,  and  that  the  general  rule  is  that 
when  several  creditors  are  entitled  to  payment 
from  a  fund  insufficient  to  satisfy  the  wholOi.  they 
shall  share  in  proportion,  and,  in  order  to  establish 
such  preferenoe.  it  must  be  made  plainly  to  appear 
that  the  case  is  within  the  rule  of  law  that  aecores 
it. 

These  statutes  provide  for  four  classes  of  cases: 
First,  cases  where  the  estate  and  effeoto  of  any  de- 
ceased debtor  In  the  hands  of  his  executors  or  ad- 
ministrators are  insufficient  to  pay  hto  debts:  sec- 
ondly, cases  where  the  debtor,  not  having  property 
sufficient  to  pay  all  his  debts,  has  made  a  volun- 
tary assignment  thereof  for  the  benefit  of  his  credi- 
tors; thirdly,  oases  where  tbe  estate  and  effects  of 
an  absconding,  concealed  or  absent  debtor  have 
been  attaohed  by  process  of  law;  and  fourthly, 
cases  where  the  debtor  has  committed  a  legal  act 
of  bankruptoy.  Conard  v.  NichoU  a880)  29  U.  8. 4. 
Pet.  291,  7  Ued.  862;  United  States  v.  Gauai  Bank 
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J^nmd  ▼.  FiniNai.  Bank  of  Central  Oi^L  2 
Colow  App.  571;  Smith  ▼.  Omb§,  49  N.  J.  £q. 
420;  Orijln  t.  Cfkate,  86  Neb.  828;  Anheunr- 
^uieh  Bremng  Ano,  y.  Morris,  Id.  18;  8an 
Diego  County  ▼.  California  Nat.  Bank,  52  Fed. 
Hep.  59. 

The  said  T.  A.  Kent,  banker,  having  min- 
gled the  funds  of  Laramie  county  entrusted  to 
bim,  with  his  own  funds  and  used  the  same 
for  the  benefit  of  bis  estate  whicb  tbeieafter 
passed,  by  bis  assignment,  into  tbe  hands  of 
Joel  Ware  Foster,  assignee,  such  estate  gener- 
ally is  now  charged  wttb  tbe  trust,  and  tbe 
said  Laramie  county  is  entitled  to  the  repay- 
ment of  its  funds  out  of  the  said  estate  before 


any  use  of  the  same  for  tbe  payment  of  the 
general  indebtedness  of  tbe  estate. 

MeClure  v.  La  Plata  Covnty  Comr$.  19  Colo. 
122;  Myers  v.  Clay  Center  Board  of  Education, 
51  Kan.  87;  Btttibard  v.  Alamo  Irrigating  d 
Mfg.  Co,  68  Kan.  687;  San  Diego  County  t. 
California  Nat.  Bank,  supra;  Independent 
Diet,  of  Bayer  ▼.  King,  80  Iowa,  497;  McLeod 
V.  Boans,  66  Wis.  401,  57  Am.  Rep.  287; 
Francis  v.  Evans,  69  Wis.  115;  Bowers  t.  Eo- 
ans,  71  Wis.  188:  Nonotuek  Silk  Co.  v.  Flan- 
ders, 87  Wis.  287;  Davenport  Plow  Co.  v. 
Lamp,    80  Iowa,  722. 

Messrs,  Clutrles  H.  Potter,  Atty,-Oen., 
and  J.  F.  Vaile*  also  for  plaintiffs: 


(1844)  8  Story,  a  C  79;  United  States  y.  McLellan 
(1838)  3  Sumn.  84S;  United  States  v.  Grlswold  (1881) 
8  Fed.  Rep.  496. 

The  United  States  bas  no  Hen  apon  tbe  real  es- 
tate of  a  penon  Indebted  to  It  until  suit  la  brouffbt, 
unless  a  notorious  Insolvency  or  bankruptcy  bas 
taken  place,  or  being  unable  to  pay  hia  debts,  the 
debtor  has  made  a  voluntary  aasifrnment  of  all  his 
property,  or  the  debtor,  having  absconded,  con- 
cealed or  absented  himself,  his  property  baa  been 
attached  on  that  ground,  by  process  of  law.  United 
States  ▼.  Hooe  (1805)  7  U.  S.  8  Granoh,  78, 2  L.  ed. 
870. 

To  entitle  the  United  States  to  preference  over 
other  creditors.  It  must  be  shown  that  the  debtor 
was  Insolvent  and  had  voluntarily  assigned  all  his 
property  for  the  benefit  of  creditors,  or  that  an 
attachment  had  been  taken  out  against  his  prop- 
erty as  an  absconding  and  absent  debtor,  and  prose- 
cuted to  effeoL  McLean  v.  Bankin  (1806)  3  Johns. 
aSB. 

So  in  Beaston  v.  Fiumers*  Bank  of  Delaware 
0888)  87  U.S.  12 Pet.  lOe,  9L.  ed.  1017,  In  construing 
the  Act  of  Congress  of  1707,  chap.  74 1  &.  providing 
for  piioilty  of  payment  of  the  United  States  In  oases 
of  Insolvency,  the  court  said:  *"  First,  that  no  lien 
la  created  by  the  statute;  secondly,  the  priority  es- 
tablished can  never  attach  while  tbe  debtor  con- 
tinnes  the  owner  and  in  possession  of  the  property, 
although  he  may  be  nnable  to  pay  all  his  debts; 
thirdly,  no  evidence  can  be  received  of  the  in- 
solvency of  the  debtor  until  be  has  been  devested 
of  his  property  In  one  of  the  modes  stated  in  the 
section:  and  fourthly,  whenever  he  is  thus  devested 
of  his  property  the  person  who  becomes  invested 
with  the  title  is  thereby  made  a  trustee  for  the 
United  States,  and  is  bound  to  pay  their  debt  first 
out  of  the  proceeds  of  tbe  debtor's  property." 

And  In  United  States  v.  Crookshank  (1882)  1  Bdw. 
Cb.  288. 6  L.  ed.  Ul,  it  was  said  that  the  precedence 
of  payment  to  which  tbe  United  States  is  entitled 
can  only  arise  when  the  property  of  the  debtor  has 
passed  Into  the  hands  of  assignees  in  the  case  of 
insolvency,  or  when.  In  the  event  of  the  death  of 
the  debtor,  his  estate  bas  passed  to  ezeootois  or 
administrators. 

t.  Who  are  debtors  of  the  UnUed  States. 

It  Is  to  be  observed  that  the  provision  of  the  re- 
vised statute  includes  **  any  person  indebted,"  eta 

Tbe  previous  Statute  of  1797.  however,  where 
the  expression  used  was**  any  revenue  ofllceror 
other  person."  was  held  to  Include  all  debtors  of 
tbe  United  States  and  not  to  be  confined  to  revenue 
ofllcers  and  persons  accountable  for  public  money. 
Id  the  United  States  v.  Fisher  (1804)  6  U.  S.  2  Crancb, 
85a,2L.ed.a04. 

And  in  Beaston  ▼.  'Farmers*  Bank  of  Delaware 
0838)  37  U.  &  12  Pet  IQS,  9  L.  ed.  1017,  in  construing 
tbe  Act  of  Congress  of  March  8,  1797,  it  was 
laid  that  **  all  debtors  to  the  United  States,  what- 
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ever  their  character,  and  by  whatever  modCLtxrand, 
may  be  fabrly  Included  within  the  language** 
and  *'that  it  is  manifest  that  congress  intended 
to  give  priority  of  payment  to  tbe  United  SUtes 
over  aU  other  creditors  in  the  cases  stated  therein.** 

So  It  extends  to  debtors  of  tbe  United  States  gen- 
erally, or  at  any  rate  to  receivers  of  tbe  public 
money  whether  oflloers  or  not,  if  entrusted  by  the 
United  States  with  the  receipt  or  application  of 
public  moneys,  though  the  debtor  be  a  foreigner 
resident  within  the  United  Sutes.  United  States 
V.  Clason  (1806)  2  Brev.  118. 

And  the  United  States  is  entitled  to  priority  of 
payment  of  an  indebtedness  due  it  out  of  the  as- 
sets of  an  Insolvent  debtor  under  the  acts  of  con- 
gress providing  therefor  though  the  contract  by 
which  the  Indebtedness  was  Incurred  was  made 
with  a  foreigner,  In  a  foreign  country.  Harrison 
T.  Sterry  (1800)  0  U.  S.  5  Oranoh,  289. 8  L.  ed.  104. 

And  an  agent  of  the  United  States  in  Bngland 
cannot,  by  oontormlng  to  the  Rnglish  bankrupt 
laws,  lessen  or  affect  the  right  of  the  United  States 
to  priority  of  payment  of  an  indebtedness  doe  it 
ont  of  his  estate.    Harrison  v.  Sterry  (1807)  Bee,  248. 

A  firm  of  bankers  in  London  appointed  by  the 
United  States  government  disbursing  agents  of 
the  navy  department,  some  of  the  members  of 
which  are  residents  of  Great  Britain  and  some  of 
the  United  States,  and  all  the  American  mem- 
bers of  which* were  adjudicated  bankrupts,  the 
firm  there  being  indebted  to  the  United  States  for 
moneys  placed  in  its  hands  by  the  department  for 
disbursement,  is  within  the  meaning  of  the  Act  of 
Congress  of  Haroh  8, 1797,  section  6,  providing  for 
priority  of  payment  of  the  United  States  when  any 
revenue  otBoer  or  other  person  indebted  to  the 
United  States  shall  become  Insolvent.  Lewis  ▼• 
United  States  a875)  92  U.  8.  618, 28  L.  ed.  108. 

So  one  who,  with  a  fraudulent  purpose  to  secure 
to  himself  tbe  use  of  public  money,  receives  It 
with  full  knowledge  that  It  belongs  to  the  United 
States,  is  Indebted  to  the  United  States  within  the 
meaning  of  the  Act  of  Congress  of  March  3, 1797. 
Bayne  v.  United  States  a876)  96  U.  S.  642, 28  L.  ed. 
907. 

And  corporations  are  persons  within  the  meaning 
of  that  act.  Beaston  v.  Farmera*  Bank  of  Dela- 
ware (1888)  87U.  a  l2Pet  10C9L.  ed.  1017. 

In  Com.  V.  Pbosnix  Bank  a846)  11  Met.  129,  how- 
ever. It  was  held  without  referring  to  Beaston  v. 
Farmers*  Bank  of  Delaware,  above  set  forth,  that 
an  Incorporated  bank  Is  not  a  person  from  which 
the  United  States  would  be  entlUed  to  priority  of 
payment  of  a  debt  due  it  within  the  provisions  of 
that  act,  the  couri  saying  that  It  was  of  the  opin- 
ion that  by  a  fair  construction  of  the  act  it  did 
not  extend  to  corporations. 

Tbe  burden  rests  with  persons  claiming  exemp- 
tion from  the  provision  of  the  act  providing  for 
priority  uf  payment  to  the  United  States  where 
any  revenue  officer  or  other  person  indebted  to  it 
shall  become  insolvent,  to  show  that  they  are  not 
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A  debt  due  to  the  state  is  entitled  to  a  pref- 
erence over  debts  due  to  individuals. 

The  king^'s  "debt  shall  be  preferred  before  a 
debt  of  any  of  his  subjects." 

1  Bl.  Cora.  p.  240;  2  Bl.  Com.  p.  400;  8  31. 
Com.  p.  420;  Broom;  Legal  Maxims,  p.  69; 
GUet  V.  Graver,  1  Clark  &  F.  72. 

Various  English  statutes  declared  and  af- 
firmed this  right,  from  Magna  Charta  down. 

Magna  Charta,  A.  D.  1225.  9  Hen.  IIL, 
chap.  18,  (1  Stat.  atL.  p.  7);  25Edw.  III.,  chap. 
19,  (2  Stat,  at  L.  59v,  88  Hen.  YIII.  chap.  89. 
§  74,  (6  Stat,  at  L.  127);  18  Eliz.  chap.  4.  (6 
Stat,  at  L.  pp.  262.  268). 

The  principle  has  been  frequently  applied  in 
the  United  States. 


State  V.  Rogers,  2  Harr.  &  M'H.  198;  Mnr- 
ray  v.  Bidley,  8  Harr.  &  M'H.  175;  ConUe  v. 
Chew,  1  Harr.  &  J.  417;  ^'/attf  v.  Bank  of  Marw- 
land,  6  Gill  &  J.  205.  26  Am.  Dec  561;  Sfr^ttA 
V.  State,  5  Gill,  45;  Be  Greeners  E*taU,  4  Md. 
Ch.  856;  State  v.  Baltimore,  10  Md.  615;  Onm 
V.  Wrightson,  51  Md.  42,  84  Am.  Rep.  2^6; 
Bobineon  v.  Bank  o/Darien,  18  Ga.  96;  Com, 
V.  Cook,  8  Bush,  224:  State  v.  Bovse,  49  Mo. 
586;  Com,  v.  Leins,  6  Binn.  270. 

A  voluntary  assignment,  under  the  Wyo 
ming  statute,  does  not  defeat  the  state's  right 
to  a  preference,  as  between  the  state  and  oiber 
creditors  not  having  specific  liens. 

In  the  construction  of  a  statute,  if  the  sover- 
eign (the  state)  is  not  spedflcally  and  expressly 


wltbln  its  provisions.    Beaston  v.  Farmers*  Bank 
of  Delaware,  supra. 

I  8.    What  debts  are  within  the  statute. 

In  Lewis  v.  United  States  a976)  flS  TJ.  8. 618. 28  L. 
ed.  618,  the  court  construed  the  provision  of  the 
Bankruptcy  Act  of  March  2. 1867  (14  Stat,  at  L.  517). 
providiDflT  for  priority  of  all  debts  due  the  United 
States  and  all  taxes  and  aesessmentB  under  the  laws 
thereof,  and  the  Act  of  Gongress  of  March  8, 1798, 
1 6  (1  Stat,  at  L.  515),  providing  for  priority  of  debts 
due  to  the  United  States  from  any  revenue  oflBoer 
or  other  person,  saying  that  the  form  of  the  Indebt- 
edness is  immaterial.  It  may  be  by  simple  contract, 
specialty,  judgment,  decree  or  otherwise  by  record. 
The  debt  may  be  legal  or  equitable,  and  have  been 
Incurred  in  this  country  or  abroad;  a  valid  indebt- 
edness is  as  effectual  in  one  form  as  another,  and 
the  debtors  may  be  joint  or  several,  and  principals 
or  sureties.  No  distinction  is  made  by  the  etatutes, 
all  are  included. 

And  in  Howe  v.  Sheppard  (1835)  2  Sumn.  138,  it 
was  held  that  the  Act  of  Congress  of  1797  applies  to 
equitable  as  well  as  legal  debts. 

Thus  the  United  States  as  holder  of  a  protested 
bill  of  exchange  which  has  been  negotiated  in  the 
ordinary  course  of  trade,  is  entitled  to  be  preferred 
to  the  general  creditors  of  the  person  liable  thereon 
under  the  Act  of  Congress  of  1T97,  fi  5.  United 
States  V.  Fisher  (180i)  6  U.  S.  2  Cranch,  858, 2  L.  ed. 
804. 

And  a  judgment  in  favor  of  the  United' States 
atrainst  a  bankrupt  in  an  action  for  the  recovery 
of  penalties  for  violation  of  the  internal  revenue 
laws  m  selling  cigar  lights  without  tax  stamps  is  a 
debt  provable  in  bankruptcy  proceedings  against 
the  debt-or  so  far  as  It  did  not  consist  of  costs  of  the 
suit  and  of  which  the  United  States  is  entitled  to 
priority  of  payment  to  that  extent,  althouKh  the 
judgment  was  obtained  after  the  adjudication. 
Re  Rosey  (1873)  6  Ben.  607, 8  Nat  Bankr.  Beg.  508. 

And  a  claim  of  an  insolvent  debtor  against  the 
principal  in  a  bond  for  duties  which  he  had  been 
compelled  to  pay  as  surets*  passes  to  his  assignee 
and  the  right  of  the  United  States  to  priority  of 
payment  of  a  judgment  debt  due  It  attaches  thereto 
and  the  claim  is  payable  out  of  the  avails  of  a 
claim  by  the  piincipal  on  the  bond  against  the  gov- 
ernment of  Spain  which  was  afterwards  paid,  under 
the  Florida  tieaty,  and  came  to  the  hands  of  the 
assignee.  Hunter  v.  United  States  (1831)  80  U.  S.  5 
Pet.l78,8L.ed.86. 

So  a  claim  of  the  United  States  against  the  estate 
of  a  deceased  insolvent  marshal  is  entitled  to  prior- 
ity under  U.  B,  Bev.  Stat.  6S  8466.  3467,  over  a  claim 
by  a  deputy  marshal  against  the  marshal  for  serv- 
foes.    Gregory's  Estate  (1876)  11  Phila.  DBS. 

The  United  States  is  not  entitled  to  priority  of 
payment  of  a  claim  against  an  insolvent  national 
bank,  out  of  its  assets  over  other  creditors  under  U. 
8.  Bev.  Stat  1 5466,  giving  priority  to  demands  of 
29L.RA. 


the  United  States  against  insolvents,  however,  as 
the  act  authorizing  the  formation  of  national  banks 
is  a  separate  code  by  itself,  neither  UmitPd  nor  en- 
larged  by  other  statutory  provisions  with  respect 
to  the  settlement  of  demands  against  insolvents  or 
their  estates  and  giving  no  preference  to  iiny  claim 
except  for  moneys. to  reimburse  the  United  Sutes 
for  advances  in  reclaiming  notes.  Oook  Countv 
Nat  Bank  of  Chicago  v.  United  States  (1882)  107  U. 
S.  446, 27  L.  ed.  637,  reversing  United  States  v.  COok 
County  Nat.  Bank  (1879)  9  Biss.  66. 

And  it  is  not  given  a  right  of  priority  of  payment 
of  a  claim  due  it  out  of  the  assets  of  an  Inaolveoc 
national  bank  over  other  creditors  by  the  Bank- 
rupt Act  (14  Stat  at  L.  517)  giving  priority  to  the 
demands  of  the  United  States  against  the  states  of 
bankrupts,  as  that  enactment  deals  with  the  estates 
of  persons  adjudged  to  be  insolvent  under  that  law 
and  covers  only  the  distribution  of  their  estatea 
Cook  County  Nat  Bank  of  Chi<»go  v.  United 
States,  suprck 

So  in  Howe  v.  Sheppard  0886)  2  Sumo.  183,  it  was 
said  that  the  United  States  cannot  enforce  its  right 
of  priority  in  a  suit  at  law  as  assignee  of  a  judg- 
ment of  a  private  creditor  of  an  insolvent  debtor 
when  the  suit  is  brought  in  the  name  of  the  creo- 
itor,  but  that  theassignmentof  the  judgment  iniD«- 
fers  the  debt,  and  that  the  government  might  en- 
force the  judgment  against  the  debtor  by  bill  m 
equity,  but  the  court  stated  that  this  was  not  ttie 
question  intended  to  be  raised. 

And  in  Com.  v.  Phoenix  Bank  a846)  11  Met  129. 
the  opinion  was  expressed  that  deposits  made  hj 
persons  and  recruiting  officers  in  a  bank,  in  their 
own  names,  though  designating  the  capacity  in 
which  they  act  do  not  constitute  the  bank  a  debtor 
of  the  United  States  so  as  to  entitle  it  to  prioritj 
of  payment  when  the  officers  themselves  are  made 
the  absolute  debtors  of  the  United  States. 

See,  also,  as  to  debts  due  to  officers  and  agencies 
of  government  infra^  heading.  Priority  of  tkt 
states,  subhead,  To  what  indebtedness  it  applies. 

Nor  does  the  Act  of  Congress  of  March  3, 1797, 
§5,  apply  to  a  debt  which  was  due  before  the  act 
was  passed,  though  the  balance  was  not  adjusted 
at  the  treasury  until  after  its  passage.  United 
States  V.  Bryan  0815)  18  U.S.  9  Cranch,874,  3  L.  ed.76i. 

But  a  debt  due  to  the  United  States  from  a  de- 
ceased revenue  officer  is  entitled  to  priority  of  pay- 
ment out  of  the  assets  in  the  bands  of  his  adminis- 
trators in  Pennsylvania,  whether  the  debt  aroM 
before  or  after  the  passage  of  the  Act  of  Oongrera 
of  March  8,  1797,  as  it  would  have  been  entitled  to 
such  priority  under  the  laws  of  that  state  pre- 
viously existing.    Com.  v.  Lewis  (1814)  6  Binn.  901 

The  priority  to  which  the  United  States  is  en- 
titled under  that  act  comprehends  a  bond  for  the 
payment  of  duties  executed  anterior  to  the  date  of 
the  assignment  but  payable  afterwards.  United 
States  V.  State  Bank  of  North  Carolina  (1882)  31 1. 
S.6Pet»,8L.ed.a08. 
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mentioned  la  the  ftotate,  It  will  not  be 
bonnd. 

WiUion  ▼.  BerJOep,  1  Plowd.  289  a. 

(a).  As  to  the  statute  of  limitations. 

United  States  ▼.  Boar,  2  Mason,  811.  See 
also  People  y,  Gilbert,  18  Johns.  227;  Com.  v. 
Johneoih,  6  Pa.  186;  Joudyn  ▼.  Stane^  28  Miss. 
753. 

(b).  As  applied  to  questions  of  Jurisdiction. 

United  States  v.  Oreene,  4  Mason,  427.  See 
also  United  States  v.  Heices.  Crabbe.  807,  818; 
Sfate  V.  Garland,  29  N.  C.  48;  The  Dollar  Sod. 
Bank  ▼.  United  States,  86  U.  S.  19  Wall.  227, 
22  L.  ed.  80. 

(c).  As  applied  to  grants  by  the  sovereiin^. 


F'eather  v.  Queen,  6  Best  <&  S.  257;  Diron  v. 
London  Small  Arms  Cb.  L.  R  1  App.  Cas. 
682. 

(d).  As  applied  to  claims  asserted  against  the 
state. 

Divine  v.  Harvie,  7  T.  B.  Mon.  489.  18  Am. 
Dec.  194. 

(e).  As  to  claims  of  creditors  on  lands  es- 
cheated to  the  state. 

Den  V.  aHanlon,  21  N.  J.  L.  582. 

(f).  As  to  taxes  against  property  held  in 
public  interests. 

Public  Schools  Truitees  v.  Trenton,  80  N.  J. 
Eq.  667. 

(g).  As  to  state's  liability  for  ofDcial  fees. 


4.  What  constUutes  insolvency. 
The  mere  inablUtyof  a  debtor  to  pay  his  debts 
does  not  entitle  the  United  States  to  priority  of  pay- 
ment of  an  indebtedness  dae  it  under  tbe  Act  of 
Congress  proTiding  for  such  priority  in  case  of  tbe 
insolFency  of  the  debtor.  Earmers*  Bank  of  Dela- 
ware V,  Beaston  a8a6)7Glll  ft  J.  421,  £8  Am.  Deo. 
SB:  United  States  y.  Griswold  aSSl)  8  Fed.  Rep.  486; 
Tbelnaeon  ▼.  Smith  (1817)  15  U.  6.  8  Wbeat.  808, 4  L. 
ed.  271;  Com.  ▼.  Pbosnlx  Bank  (1846)  U  Met.  129. 

And  it  is  not  entitled  to  priority  of  payment  of 
an  indebtedness  on  t>onds  jriven  for  duties  when  tbe 
debtor  has  not  sufBdent  property  to  pay  his  debts, 
bat  has  made  no  general  aRSifrnmcnt  for  tbe  Dene- 
flt  of  creditors  either  voiuntarily  or  by  procea^of 
hiw.   Smith  ▼.  Tinker  (1806)  2  Day.  286. 

Nor  is  it  sufficient  that  tbe  winding  up  of  his  af- 
faire to  effected  in  whole  or  In  part  by  legal  proceed- 
ing9.  It  must  be  accompanied  by  a  voluntary  gen- 
eral assignment  or  a  legal  bankruptcy.  Oom.  y. 
Phoenix  Bank,  supra. 

It  must  be  a  legal,  actual  and  known  insolvency 
maolfested  by  some  notorious  act  of  the  debtor 
purenant  to  law.  Prince  v.  Bartlett  (1814)  12  U.  St 
8  Ctaach.  431, 8  L.  ed.  614;  MarsbaU  v.  Barclay  (1828) 
lPaige,15e,  2Ii.ed.60O. 

The  word  **io8olvency**  in  tbe  acts  of  congress 
providing  for  tbe  priority  of  payment  of  an  indebt- 
edness to  the  United  States  means  a  Legal  insolvency 
and  does  not  apply  to  an  inability  on  the  part  of  the 
debtor  to  satisfy  all  bis  debts  where  his  Insoh-enoy 
wa<  not  notoriously  known.  Tbelusson  v.  Smith 
0817. 15  U.  a  2  Wheat.  306. 4  L.  ed.  27L 

Some  overt  and  notorious  act  is  meant  which  tbe 
laws  of  tbe  state  recognize  as  an  insol  vency.  Bart- 
let  V.  Prince  (1812)  9  Mass.  431:  Marshall  v.  Barclay 
(1823;  1  Paige,  150, 2  L.  ed.  600. 

And  it  relates  to  such  a  general  divestment  of 
property  as  would.  In  fact,  be  equivalent  to  insolv- 
ency in  its  technical  sense.  It  supposes  that  all  the 
debtor's  property  has  passed  from  blm.  Conard  v. 
Atlantic  Ins.  Co.  of  New  York  (1838)  26  U.  8. 1  Pet. 
886.TL.ed.189. 

Thus  the  Act  of  Congress  of  1707,  providing  that, 
lo  case  of  insolvency,  debts  due  to  the  United  States 
shall  be  first  paid,  is  oonflned  to  cases  of  declared 
ioaolvenoy,  when  the  effects  of  the  debtor  are  to  be 
appropriated  to  the  payment  of  his  debts,  and  does 
Dot  apply  to  a  case  of  a  prior  conveyance  by  the 
debtor  to  a  bona  fide  purchaser,  as  no  1  ten  is  created 
by  tbe  statute.    Otis  v.  Warren  (1819)  16  Mass.  68. 

"^Its  Insolvency,  if  not  established  by  legal  pro- 
ceedings resulting  in  the  appointment  of  an  official 
assignee,  must  be  accompanied  by  a  voluntary  as- 
dRnment  of  substantially  all  the  debtor^s  property; 
•0  long  as  it  remains  in  his  own  bands,  any  partial 
nie.  transfer,  or  pledge  of  It  does  not  bring  the  case 
within  the  statute."  United  States  v.  Griswold 
(1881)  8  Fed.  Eep.  4WJ. 

And  the  Act  of  Mnrch  2, 1799.  only  gives  prefer- 
ence to  tbe  United  J^tates  on  custom-house  bonda 
u  against  other  creditors,  after  a  notorious  act  of 


insolvency,  as  where  the  debtor  has  assigned  for 
the  benefit  of  creditors,  when  be  has  absconded 
and  bis  property  is  attached,  etc  United  States  ▼. 
King  asOl)  WaU.  C.  C.  12. 

And  the  United  States  is  not  entitled  to  priority 
of  payment  of  custom-house  bonds  due  it  over  an- 
other creditor  of  the  debtor  firm  to  whom  an  assign- 
ment of  certain  property  had  been  made  in  satis- 
faction of  his  debt,  though  at  the  time  of  such 
assignment  the  house  was,  in  fact,  insolvent,  where 
it  continued  in  business,  though  embarrassed,  and 
no  act  of  bankruptcy  had  been  committed  and  no 
assignment  for  creditors  made  or  attachment  is- 
sued,  ibid. 

Thus  the  concealment  of  a  debtor,  while  Insolr- 
ent  to  avoid  arrest  by  his  creditors  Is  not  a  legal 
act  of  bankruptoyf  which  will  give  tbe  United 
States  the  right  of  priority  of  payment  of  a  debt 
due  it  from  tbe  insolvent,  the  right  of  priority  not 
attaching  while  the  property  remalus  in  the  banda 
of  the  debtor  and  subjcrat  to  his  control.  United 
States  V.  Clark  a82B;  1  Paine,  a  C.  620. 

And  a  mortgage  made  while  tbe  mortgagor  was 
not  legally  a  bankrupt  or  insolvent,  though  in  fact 
unable  to  pay  his  debts,  as  a  security  for  an  ordi- 
nary loan  and  which  did  not  amount  to  and  was 
not  pretended  to  be  a  voluntary  assignment  of  all 
his  property  for  the  benefit  of  hto  creditors,  does 
not  constitute  an  act  of  bankruptcy  and  does  not 
give  the  United  States  a  right  of  priority  of  pay- 
ment of  an  indebtedness  due  it  under  U.  S.  Rev. 
Stat.  1 8466.  United  States  v.  Griswold  (1881)  8  Fed. 
Bep.4M. 

Nor  is  the  United  Statea  entitled  to  priority  of 
payment  of  an  indebtedness  out  of  tbe  assets  of  a 
bank  under  Act  of  Congreas  of  1797,  chap.  74.  fi  6, 
where  the  assets  of  the  bank  are  put  in  the  bands 
of  receivers  under  process  issued  by  the  bankconu 
missioners  pursuant  to  U.  S.  Stat.  1888,  chap.  14, 1 S* 
for  the  purpose  of  the  adjustment  of  its  affairs  ao- 
cordlog  to  the  provisions  of  U.  S.  Rev.  Stat.,  chap. 
44,  such  proceedings  not  constituting  a  legal  bank- 
ruptcy or  insolvency  within  the  meaning  of  the  act. 
Com.  V.  Phoenix  Bank  (1846)  11  Met.  129. 

A  deed  executed  by  a  person  indebted  to  the 
United  States  conveying  all  tbe  property  in  hia pos- 
session to  trustees  for  tbe  payment  of  bis  debts,  not 
Including  the  debt  to  the  United  States,  Is  an  act  of 
insolvency  within  the  provisions  of  the  act  of  con- 
gress, however,  and  such  priority  attaches  at  the 
instant  the  deed  is  executed  and  cannot  be  defeated 
by  a  subsequent  decision,  in  bis  favor,  in  an  action 
for  tbe  recovery  of  property  which  had  never  been 
in  his  possession  upon  an  unascertained  claim  of 
the  debtor^s  wife.  United  States  v.  Tbe  Marshal 
of  Dist.  of  North  Carolina  (1888)  2  Brock.  488. 

And  a  reservation  of  a  female  slave,  with  her 
three  children,  worth  between  three  and  four  hun- 
dred dollars,  from  a  deed  of  assignment  for  the 
benefit  of  creditors  conveying  a  hirge  property,  is 
but  a  trivial  portion  of  the  estate,  and  does  not 
prevent  the  deed  from  conetituting  an  act  of  in- 


Wtomii^o  Sufrbmb  Court. 


JA27.» 


state  ▼.  Kelieg,  44  N.  J.  L.  1. 

The  state  is  not  affected  by  bankruptcy  or 
inaolvent  laws. 

BexY,  PUley,  Banb.  202;  Ex  parte  Temple, 
9  Yes.  &  B.  806;  Ptaple  t.  Somter,  4  Cow. 
148;  PeapU  ▼.  Herkimer,  4  Cow.  845,  16  Am. 
Dec.  879.  See  also  8aund£r%  ▼•  (km..  10  Gratt. 
494;  Com.  y.  Butehineon,  10  Pa.  466;  Publie 
SehooU  TrutUee  v.  2>vn<0n,  80  N.  J.  Eq.  684; 
State  V.  Gamden  County  Common  Pieas  Ct.  51 
N.  J.  L.  426;  Oreel^  ▼.  iVewMisnf  8av,  Bank, 
98  Mo.  458. 

The  laDgoaffe  of  the  assignment  act  of  Wyo- 
ming shows  that  it  was  not  intended  to  apply 
to  the  state. 


See  The  Dollar  Sat.  Bank  v.  United  States,  86^ 
U.  S.  19  Wall.  389,  22  L.  ed.  82;  Den  t.  CHan- 
Ion,  21  N.  J.  L.  590.  See  also  £ing  v.  Alkn, 
15  East,  838. 

Under  the  assignment  law,  the  assignee 
takes  the  property  of  his  assignor,  subject  to- 
tbe  equitable  lien  of  the  state  for  the  amount 
due  to  it. 

State  V.  Bovm,  49  Mo.  586;  Ored^  ▼.  Provi- 
dent Sav.  Bank,  98  Mo.  460;  Dunlap  v.  QaUa- 
tin  County,  15  III.  7;  Be  Fulton's  Estate,  51 
Pa.  211;  Ludington's  Petition,  6  Ahh.  N.  C. 
818;  GiffordY.  Black,  22  Ind.  444. 

In  Eie  Gavin's  Petition  v.  Qleason,  105  N.  Y 
256,  the  court  says  upon  an   accounting  Ia 


solvency  whioh  will  entitle  a  debt  due  to  tbe  United 
States  to  priority  of  payment,  especially  when  they 
were  not  reduced  to  possession  untU  after  the  as- 
siffmnent.    Ibid. 

An  assignment  by  a  partnership  of  all  the  part- 
nership effects  for  the  payment  of  its  debts  for 
which  the  partnership  fund  is  inadequate,  is  an  act 
of  insolvency  which  wiU  entitle  the  United  States 
to  priority  of  payment  of  a  debt  due  it  from  the 
firm,  though  one  of  the  partners  remained  solvent. 
United  States  ▼.  Sbetton  (1821)  1  Brock.  617. 

And  the  United  States,  having  obtaincMl  a  joint 
judgment  against  all  the  obligors  on  a  joint  and 
several  l>ond  given  for  duties,  both  principal  and 
sureties,  and  one  of  the  obligors  having  died  and 
the  others  having  become  insolvent,  may,  by  virtue 
of  its  right  of  priority  in  case  of  Insolvency,  main* 
tain  a  suit  in  equity  for  the  recovery  of  the  debt 
out  of  the  assets  of  the  deceased  judgment  debtor 
whose  estate  was  also  insolvent*  United  States  v. 
CushmaD  (1836)  t  Sumn.  428. 

6.  Sufficiency  of  oesiQnment  to  eonfer  prforCty. 

There  must  be,  in  some  way,  an  assignment  of  the 
debtor^B  property  to  a  third  person  for  distribution 
among  liis  creditors  before  the  statute  giving  pri- 
ority to  a  debt  due  to  the  United  States,  can  be  in- 
voked. Bush  V.  United  States  (1882)  8  Sawy.  822, 15 
Cent  L.  J.  427;  Smith  v.  Tinker  (180d)  2  Day,  288. 

Thus  a  consignment  of  goods  by  a  debtor  abroad, 
though  insolvent,  with  directions  to  have  them  sold 
and  the  proceeds  paid  to  bis  creditors  in  tbe  state,  is 
not  such  an  assignment  of  his  property  as  will  en- 
title the  United  States  to  priority  of  payment  of  a 
claim  due  it  out  of  tbe  assets  of  the  debtor  under 
the  act  of  congress  providing  therefor  in  case  of  a 
voluntary  assignment.  McLean  v.  Etankin  (180^)  8 
Johns.  809. 

*^Nor  is  a  sale  or  mortgage  for  a  present  consid- 
eration, and  not  on  account  of  a  pre-existing  debt 
or  obli>ration,  an  assignment,  actually  speaking,  or 
within  the  spirit  or  meaning  of  the  statute  which 
contemplates  that  the  debtor  shall  thereby  devest 
himself  of  his  property  for  the  benefit  of  one  or 
more  of  his  creditors.**  United  States  v.  Griswold 
a881)8Fed.Rep.48a. 

And  the  election  of  trustees  to  wind  up  the  busi- 
ness of  a  debtor  bank  under  a  special  statute  passed 
upon  the  bank's  upplication,  la  not  such  an  assign- 
ment of  ail  its  property  as  will  sntitle  the  United 
States  to  priority  of  payment  of  a  debt  due  it  out 
of  tbe  funds  of  the  bank  under  the  Act  of  Con- 
gress of  March  8, 1797,  where  tbe  trustees  refused 
to  accept  the  trust.  Beaston  v.  Farmers*  Bank  of 
Delaware  (1888)  37  U.  S.  12  Pet.  102.  9  L.  ed.  1Q17. 
8 (firming  Farmers*  Bank  of  Delaware  v.  Beaston 
(1886)  7  Gill  Sl  J.  4^1,  28  Am.  Dec.  228. 

Or  where  they  were  not  selected  after  notice  as 
required  by  the  special  act,  and  did  not  accept  the 
trust.    Farmers*  Bank  of  Delaware  v.   Beaston, 
supra. 
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And  the  appointment  of  receivers  of  a  debtor 
banking  corporation  is  not  such  a  transfer  and 
possession  of  the  property  of  the  bank  as  will  en- 
title the  United  States  to  priority  of  payment  of  a 
claim  due  it  within  the  meaning  of  the  Act  of  Con- 
gress of  March  3, 1797.  providing  for  such  priority, 
especially  where  it  does  not  appear  that  the  power 
conferred  upon  them  was  ever  executed.  Beaston 
v!  Farmers*  Bank  of  Delaware,  supra. 

Nor  is  the  United  States  entitled  to  priority  of 
payment  of  an  indebtedness  due  it  under  the  acta 
of  congress  providing  therefor  where  tbe  debtor 
has  made  an  assignment  of  his  property,  unless  the 
assignment  covered  all  his  property.  United  States 
V.  Howland  a819)  17  U.  S.  4  Wheat.  108,  4  L.  ed.  £28; 
United  States  v.  Mott  a822)  1  Paine,  a  a  188. 

It  must  appear  that  the  assignment  was  of  all  hia 
property,  or  that  it  was  made  with  a  view  to  defeat 
the  claim  of  the  United  Statea.  Marshall  ▼.  Bar- 
day  a828)  1  Paige,  lfi»,  2  L.  ed.  800. 

An  assignment  for  tbe  benefit  of  creditors  which 
is  partial  on  its  face  and  partial  in  fact,  not  includ- 
ing all  the  assignor's  property,  Is  not  one  which 
will  entitle  the  United  States  to  priority  of  pay- 
ment of  a  claim  due.  United  States  v.  Bank  of 
United  States  il844)  8  Rob.  (La.)  262;  United  Statea 
▼.  Amory  (1880)  5  Mason,  468. 

An  omission  of  portions  of  the  debtor's  property 
not  by  accident  or  for  the  purixMe  of  evading  the 
statute,  but  to  pay  particular  creditors,  renders 
the  assignment  InefTective  to  give  priority  to  tbe 
United  States,  though  the  omitted  portion  did  not 
extend  one-twentieth  of  the  whole.  United  Statea 
V.  Amory,  9v.vra> 

So  when  an  assignment  for  the  benefit  of  credit- 
ors purports  upon  Its  face  to  convey  specific  prop- 
erty only  and  not  to  be  universal  in  its  operation. 
It  is  necessary  In  a  proceeding  by  the  United  Statea 
to  establish  a  right  to  priority  of  payment  of  an 
indebtedness  due  it  upon  the  ground  of  a  general 
asBiirnment  to  expressly  aver  that  the  assignment 
conveys  all  the  property  of  the  debtor.  United 
States  V.  Munroe  (1830)  5  Mason,  572. 

And  an  assignment  of  all  the  debtor's  property 
in  a  schedule  referred  to.  which  enumerates  only 
spedflc  property  and  does  not  purport  tobealU 
affords  no  presumption  that  it  isall  thedebtor^s 
property,  and  is  not  such  an  assignment  as  will 
entitle  the  United  States  to  priority  of  payment  of 
a  debt  due  it  when  there  is  no  proof  that  it  oon- 
tained  all  or  that  there  was  a  suppression  of  fact 
with  the  fraudulent  design  to  evade  the  rights  of 
the  United  States.  United  States  v.  Langton  (1820) 
6  Mason.  280. 

And  the  burden  of  proof  rests  with  the  United 
States  to  establish  that  an  assignment  for  the  bene- 
fit of  creditors  not  purporting  on  its  face  to  be  of  all 
the  debtor*s  property  does  in  fact  contain  all  of  it, 
where  it  insists  on  priority  of  payment  of  an  in- 
debtedness due  it  under  the  Act  of  Congress  of 
1799.  chap.  128,  fi  8S.  United  States  v.  Langton. 
mipra;  United  States  v.  Howland  (1819)  17  U.  &  4 
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bankraptcy  or  losolvency  «  trust  creditor  is 
not  eDtit)ed  to  a  preference  over  general  cred- 
iton  of  the  insolvent,  merely  on  tne  ground  of 
the  nature  at  his  claim,  that  is.  that  he  is  a 
trust  creditor  as  distinguished  from  a  general 
creditor. 

See  also  Atkinson  v.  Rochester  Printing  Oo, 
Hi  K  Y.  168. 

Menrt.  Laoey  Sb  Van  Dermater  and 
Baird  *  CharehlU,  for  defendant: 

Wherever  the  property  of  a  party  has  been 
wrongfully  misapplied,  or  a  trust  fund  has 
been  wrongfully  converted,  if  its  identitv  can 
be  traced,  it  will  be  held,  in  its  new  form,  liable 
to  the  rights  of  the  original  owner  ee^ui  qtte 


trust;  and  oonversely,  if  its  identity  cannot  be 
traced,  the  remedy  of  the  cestui  que  trust 
against  any  specific  property,  is  lost . 

2  Story,  Eq.  Jur.  ^  1258,  and  authorities 
cited;  2  Pom.  Eg.  Jur.§  1051.  and  authorities 
cited;  ^2  Perry,  Tt,^88Set  esq.,  and  authori- 
ties cited;  1  Beach,  Eq.  Jur.  g§  284,  286. 

In  LittU  V.  Chadwick,  7  L.  R.  A.  570,  151 
Mass.  109,  the  court  says:  "When  trust  money 
becomes  so  mixed  up  with  the  trustee's  indi- 
vidual funds  that  it  is  impossible  to  trace  and 
Identify  it  as  entering  into  some  specific  prop- 
erty, the  trust  ceases.^ 

In  Nonotuck  Silk  Co,  v.  Flandert,  87  Wis. 
287,  the  court  holds  that  the  right  to  follow 


Wheat  108,  4  L.  ed.  6BBB;  United  Btates  v.  Clark  a8») 
1  Paine.  C.  C.  829. 

Bat  an  amiffnment  for  the  benefit  of  creditors,  to 
give  the  United  States  the  rlflrht  of  priority  of  pay- 
ment of  an  indebtednefls  due  it  from  the  asslRnor, 
most  be  of  all  the  debtor^  property  as  oontradto- 
tlngulsbed  from  a  partial  aMignment  or  profess- 
edly an  as8i«rnment  of  part  of  the  debtor^  property 
only.   United  States  v.  Clark,  aupra. 

And  the  omiaslon  by  aoddent  or  mistake  of  an 
article  of  property  from  an  assignment  for  the 
benefit  of  creditoca  which  purports  to  be  firenerai 
and  does  not  show  that  the  Intention  was  that  it 
should  be  partial  as  opposed  to  a  general  one  will 
not  defeat  the  rigfat  of  the  United  States  to  priority 
of  payment  of  a  debt  due  it  out  of  the  assets.  Tbid, 

And  a  smaJl  portion  of  tbe  property  of  a  debtor 
left  out  of  an  aasignmeot  for  the  benefit  of  credit- 
ors made  by  him  will  not  defeat  the  right  of  the 
United  States  to  priority  of  payment  of  a  debt  due 
it.  United  States  v.  Langton,  miprcL. 

An  asaignee  for  the  benefit  of  creditors  is  eon- 
eluded  from  disputing  the  generality  of  the  as- 
signment and  setting  up  the  omission  of  an  item  of 
property  therefrom  for  the  purpose  of  defeating 
the  right  to  priority  of  payment  of  the  United 
Btates,  when  the  assignment  was  general  in  form 
and  given  out  to  be  general  and  so  understood  and 
declared  by  the  parties.  United  States  v.  Clark, 
supra. 

In  United  States  v.  Hooe  (1806)  7  U.  S.  8  Cranch,  78. 
2L.  ed.  370.  however,  it  was  said  that  'if  a  trivial 
portion  of  an  estate  should  be  left  out,  for  tbe  pur- 
pose of  evading  the  act,  it  would  be  considered  as 
a  fraud  upon  the  law.  and  the  parties  would  not  be 
enabled  to  avafl  themselves  of  such  a  contrivance.** 

So  an  assignment,  though  it  must  be  of  all  the 
debtor*s  property,  need  not.  under  the  Act  of  Con- 
gress of  March  8, 1797.  be  lor  the  benefit  of  all  his 
creditors.  United  States  v.  Mott  (1822)  1  Paine,  a 
C.188. 

And  the  rule  would  undoubtedly  be  the  same  un- 
der section  8406  of  tbe  Revised  Statutes  as  the  Ian- 
ruajre  of  the  Act  of  Harch  8, 1797.  **a  voluntary  a»- 
rignment  thereof*  is  there  reproduced. 

But  an  assignment  by  a  debtor  of  his  property 
for  tbe  benefit  of  a  single  creditor  providing  for 
the  payment  of  no  debts  except  such  as  were  due 
bim,  or  uDon  which  he  was  liable  as  surety,  or  for 
tbe  benefit  of  one  or  more  creditors  to  discharge 
tbe  debta  due  them.  Is  not  such  an  assignment  as 
will  give  tbe  United  States  the  right  of  priority  of 
payment  of  a  debt  due  it  under  the  Act  of  Congress 
of  ITQOi,  chap.  128,  •  86.  providing  therefor,  where  the 
debtor  shall  make  a  voluntary  assignment  of  his 
property  for  the  benefit  of  his  creditors.  Bouchaud 
T.  Dias  (1848)  1  N.  Y.  201,  reversing  10  Paige,  446,  4 
L.  ed.  1044.  as  to  this  point.  United  States  v.  Mc- 
Unan(1888)8Snmn.846. 

Unless  it  was  given  for  the  purpose  of  evading 
the  right  of  priority  given  by  the  statute.    United 

States  V.  McLellan,  supra. 
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And  U.  &  Bev.  Stat  1 8848,  providing  for  the  pri- 
ority of  payment  of  an  indebtedness  due  the  United 
Statee,  is  only  applicable  to  cases  where  the  debtor*s 
estate,  either  by  his  death,  legal  bankruptcy  or  in- 
solvency has  passed  into  the  hands  of  an  adminis- 
trator or  assisnaee  for  the  benefit  of  creditors  or 
where  the  debtor  himself  has  voluntarily  made 
such  disposition  of  it,  and  not  to  a  oonveyanoe,  as- 
signment or  transfer,  by  whatever  means  accom- 
plished, to  a  real  or  pretended  creditor  or  creditors 
in  payment  or  satisfaction  of  a  debt  or  claim. 
Bush  V.  (Jnited  States  (1882)  15  Gent.  L.  J.  427,  8 
Sawy.SSBL 

But  *'an  assignment  may  be  made,  within  the 
statutes,  by  one  or  more  instruments  to  one  or 
more  persons  at  different  dates,  provided  that  the 
circumstances  warrant  the  condualon  that  they 
are  ail  the  result  of  a  pre-eziating  purpose  to  as' 
sign  the  insolvent's  property  for  the  benefit  of  his 
creditors.**  United  States  v.  Griswold  (1881)  8  Fed. 
Rep.  488. 

An  insolvent  debtor  who  assigns  all  his  property 
by  different  acts  cannot  thereby,  under  the  pre- 
text that  the  assignmeot  was  partial  and  not  gen- 
eral, defeat  the  right  of  tbe  United  States  to  prior- 
ity of  payment  of  a  claim  due  it.  United  States  v. 
Bank  of  United  States  (1844)  8  Bob.  (La.)  282. 

And  when  one  who  has  oeased  to  do  business  and 
Is  clearly  insolvent,  with  the  intent  to  assign  bis 
whole  estate  for  tbe  benefit  of  creditors,  first  as- 
signs a  part  for  the  benefit  of  one  s  ;t  of  creditors 
and  af  tetwards  assigns  the  residue  for  the  benefit  of 
another  set,  the  two  assign ments  will  be  regarded 
as  one  transrtCtion,  constituting  an  assignment  of 
all  the  debtor's  property  which  will  entitle  tha 
United  Btatea  to  priority  of  paymentof  a  debt  due 
it  under  the  acts  of  congress  providing  therefor. 
Downing  v.  Kintzlng  (1816)  2  Serg.  &  B.  386;  MaiahaU 
V.  Barelay  a888)  1  Paige,  160, 2L.  ed.  60a 

So  judgments  confessed.by  a  person  indebted  to 
the  United  States,  which,  when  docketed,  operate 
to  transfer  to  the  creditoia  therein  substantially 
all  the  property  owned  by  him  after  satisfying 
specific  liens  thereon,  may  constitute  a  voluntary 
assignment  within  the  meaning  of  the  statute  giv- 
ing priority  of  payment  to  the  United  Statea. 
United  States  v.  Griswold  assi)  8  Fed.  Rep.  486. 

But  the  confession  of  judgments  by  a  debtor 
unable  to  pay  his  debts,  to  sundry  persons,  for  an 
aggregate  sum,  which,  together  with  his  indebted- 
neas  to  the  United  States  and  sundry  mortgage 
oredltora,f  ar  exoeeded  the  value  of  his  assets,  most 
of  which  were  based  upon  fictitious  claims  and 
made  with  intent  to  hinder,  delay  and  defraud  the 
United  States  in  the  collection  of  Itsclaira.does  not 
amount  to  an  assignment,  within  the  purview  of 
the  act  of  coogrefls  giving  priority  to  tbe  (Jnited 
States.  Bush  v.  United  States  (1882)  16  Cent.  L.  J. 
427.8Sawy.322. 

So  tbe  right  of  priority  of  the  United  States  at- 
tflcbes  in  case  of  an  assignment  by  an  agent  of  the 
United  States  in  England  who  is  indebted  to  it 
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tnifit  moneys  into  other  property  has  its  basis 
in  the  right  of  property,  and  never  was  based 
upon  the  theory  of  preference  by  reason  of  un- 
lawful conversion,  and  that  the  guidioff  prin- 
ciple Is  that  a  trustee  cannot  assert  a  title  of 
bis  own  to  trust  property. 

In  Peten  v.  Bain,  188  U.  S.  670,  671,  693, 
88  L.  ed.  696,  704,  the  court  held  that  before 
the  bank  could  claim  a  lien  upon,  or  prefer- 
ential payment  out  of,  any  particular  piece  of 
property,  the  funds  of  the  bank  must  be  dis- 
tinctly and  directly  traced  into  that  particular 
piece  of  property. 

See  also  Commercial  Nat,  Bank  v.  Arm- 
strong, 89  Fed.  Rep.  684;  Philadelphia  Nat. 


Bank  v.  Dowd,  3  L.  R.  A.  480,  88  Fed.  Repu 
172;  Multnomah  CourUy  v.  Oregon  Nat.  Bank, 
61  Fed.  Rep.  912;  lUinois  Trust  d  Sav.  Bank 
of  Chicago  v.  FKrst  Nat.  Bank  of  Buffalo,  15 
Fed.  Rep.  858;  Phelany.  Iron  Mountain  Bank^ 
4  Dill.  88. 

In  Shields  t.  JTiomai,  71  Miss.  260.  the 
court  says,  "The  principle  of  foUowixie:  trust 
funds  in  equity  is  fully  .discussed  in  Knateh- 
buU  V.  HaMeit,  L.  R.  18  Ch.  Div.  696,  and 
Central  Nat.  Bank  of  Baltimore  v.  ConTieetieitt 
Mut.  L.  Ins.  Co.  104  U.  S.  54,  26  L.  ed.  693. 
The  rule  announced  in  these  cases,  as  we  un- 
derstand it,  is  that  trust  property  will  be  fol- 
lowed by  a  court  of  equity  through  all  its 


where  the  property  of  the  debtor  is  within  the  Jur 
tediotion  of  our  courts.  Harrison  v.  Sterry  (1807) 
Bee,84A. 

And  an  assiffDment  made  by  a  debtor  when  his 
property  was  about  to  be  levied  upon  under  Judg- 
ments  in  favor  of  a  creditor.  In  trust,  first  for  the 
debt  of  such  creditor  and  then  for  a  debt  to  the 
United  States,  is  a  voluntary  asslffoment  which 
will  entitle  the  United  States  to  preference  under 
the  Act  of  Congress  of  March  8, 1797,  but  it  is  fraud- 
ulent and  void  asagalnst^he  United  States  though 
the  creditor  gave  up  his  Intention  of  levying  in 
consideration  thereof,  andfthe  property  could  be 
sold  thereunder  for  Ithe  benefit  of  the  United 
States.  United  States  v.  Mott  (182S)  1  Paine,  a  a 
188. 

6.  Svffleieney  of  attachment  to  confer  priority. 

There  are  two  dasses  of  attachment  In  the  United 
States:  In  the  one  the  effect  Is  to  vest  the  property 
In  trustees  for  the  benefit  of  all  the  debtor's  cred- 
itors; In  the  other  cLass  the  attachment  is  for  the 
axclusive  benefit  of  the  attaching  creditor,  and  the 
provision  of  the  United  States  statutes  giving  pri- 
ority in  case  of  the  attachment  of  the  estate  and 
effects  of  an  absconding,  concealed  or  absent 
debtor  applies  only  to  the  former  class.  United 
States  V.  Wilkinson  (1878)  6  Dili.  275. 

Thus  the  right  of  the  United  States  to  priority  of 
payment  of  debts  due  it  given  by  U.  S.  Bev.  Stat. 
6  8466,  when  the  estate  and  effects  of  an  abecondlng, 
concealed  or  absent  debtor  are  attached  by  process 
of  law,  does  not  attach  where  the  estate  and  effects 
of  the  debtor  are  attached,  as  under  the  Missouri 
laws,  for  the  exclusive  benefit  of  the  attaching 
creditor.    IMd. 

And  the  seizure  of  the  property  of  a  person  In- 
debted to  the  United  States  under  attachments  and 
executions  on  private  claims  does  not  constitute 
such  an  insolvency  as  will  give  priority  of  payment 
to  the  United  States  when  it  does  not  appear  that 
the  property  was  attached  as  that  of  an  absconding, 
concealed  or  absent  debtor,  or  that  the  debtor  had 
made  a  voluntary  assignment  of  his  property  for 
tbe  benefit  of  creditors  or  committed  any  act  of 
bankruptcy,  though  the  property  seized  was  insuf- 
ficient to  pay  the  claims  exhibited,  and  the  debtor 
was  unable  to  pay  bis  debts.  Prince  v.  Bartlett 
<18U)  12  U.  S.  8  Crancb,  481, 8  L.  ed.  614. 

So  a  foreign  attachment  under  the  Massachusetts 
statute  establishing  the  trustee  process  which  does 
not  require  that  the  debtor  whose  goods  or  effects 
are  attached  should  have  absconded,  concealed 
himself,  or  should  be  absent.  Its  principal  olfice 
being  to  attach  credits  or  effects  which  cannot  be 
reached  by  ordinary  process,  is  not  an  attachment 
of  the  effects  of  an  absconding,  concealed,  or  absent 
debtor  within  the  provisions  of  the  Act  of  Ck)ngre8s 
of  1797,  chap.  74, 1 6,  providing  for  priority  of  pay- 
ment to  the  United  States  in  such  case.  Watklns  v. 
Otis  (1824)  2  Pick.  88. 

And  an  attachment  which  is  taken  out  and  after- 
29  L.  R.  A. 


wards  withdrawn  by  oqpsent  of  creditors  without 
any  proceedings  under  it  is  not  such  an  attachment 
as  will  give  tbe  United  States  priority  of  payment 
of  a  debt  due  it  out  of  the  assets  of  the  debtor 
under  theract  of  congress.  McLean  v.  Bankin  (1806) 
8  Johns.  889. 

e.  When  and  to  vjhat  it  attaches. 

The  right  of  the  United  States  to  priority  of  pay- 
ment of  debts  due  it  attaches  at  the  time  of  the 
death  of  the  debtor  or  the  completion  of  the  act  of 
bankruptcy  or  Insolvency,  and  extends  to  the 
whole  fund  available  for  the  payment  of  debts. 

Thus  the  right  takes  effect  from  tbe  date  of  a 
Judgment  confessed  Iv  a  person  Indebted  to  the 
United  States,  which  when  docketed,  will  operate  to 
transfer  to  the  creditors  therein  named  substan- 
tially all  the  property  owned  by  him  after  satisfy- 
ing specific  liens,  thus  being,ln  effect,an  assignment 
for  the  benefit  of  creditors.  United  States  v.  0rls- 
wold  assi)  8  Fed.  Rep.  4M. 

And  It  attaches  at  the  instant  of  tbe  execution  of 
a  deed  of  conveyance  by  the  debtor  of  all  the  prop- 
erty In  bis  possession  to  irustees  for  the  payment 
of  his  debts,  and  is  not  defeated  by  a  subeequent 
decision  in  his  favor  in  an  action  for  the  recovery 
of  property  which  had  never  been  In  his  possession, 
upon  an  unascertained  claim  of  his  wife.  United 
States  V.  The  Marshal  of  Dist.  of  North  Carolina 
(1888)  2  Brock.  488. 

So  the  priority  of  the  United  States  In  case  of  an 
assignment  by  one  Indebted  to  it  to  a  syndic,  at- 
taches by  virtue  of  the  assignment  and  notice  to 
the  syndic  of  its  claims.  Field  v.  United  States 
(1885)  84  U.  S.  9  Pet  182, 9  L.  ed.  94. 

And  the  surety  on  the  bond  of  a  paymaster  be- 
comes a  debtor  of  the  United  States  within  the  pro- 
visions of  the  Act  of  Congress  of  1797  when  the 
paymaster  fails  to  account  as  required  by  law  and 
not  from  the  time  of  the  striking  of  a  balance  on 
the  treasury  books.  United  States  v.  Clark  (1826)  1 
Paine,  C.  C  629. 

So  the  right  of  the  United  States  to  priority  of 
payment  of  a  debt  due  under  the  act  of  congress 
providing  therefor  in  case  of  Insolvency  extends  to 
the  whole  of  the  property  of  the  Insolvent  until  the 
debt  is  paid.  Hunter  v.  United  States  (1831) 80  U.  S. 
6  Pet.  178, 8  L.  ed.  86. 

And  where  the  debtor  commits  an  act  of  bank- 
ruptcy It  extends  to  all  his  estate  which  comes  to 
the  hands  of  his  assignee.  United  States  v.  Barnes 
a884)  81  Fed.  Bep.  TOS. 

And  the  fact  that  the  fund  arose  and  the  trustee 
thereof  was  appointed  under  the  bankruptcy  act 
does  not  affect  the  right  of  the  United  States  to 
pursue  both  and  assert  its  right  to  priority  of  pay- 
ment in  the  circuit  court  where  it  had  lurlsdiction 
of  tbe  subject-matter.  Lewis  v.  United  States  (1875) 
92U.  S.6l8,28L.ed.51& 

So  where  a  debtor  makes  an  assignment  of  all  the 
property  in  bis  possession  for  the  benefit  of  cred- 
itors and  subsequently  recovers  possession  of  other 
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transmtiUtions  and  fonns,  and  that,  whether 
its  identity  and  individuality  Is  preaerTed,  or 
Is  merged  in  a  mass  of  which  it  forms  a  part; 
but  that  the  right  rests  upon  the  equitable 
title  of  tbe  beneficiary,  who.  seeking  to  recover 
specific  property  or  to  fix  a  charge  upoxl  a 
mass,  mast  trace  his  estate,  and  show  that  the 
specific  thing  claimed  is,in  equity,his  property, 
or  that  hia  estate  has  gone  into  and  remains  in 
the  mass  he  seeks  to  charge,"  citing  authorities. 
In  Evreka  JDist.  Twp,  ▼.  Farmer'i  Bank  of 
FonianeUe,  88  Iowa,  194,  the  court  says: 
"  We  do  not  think  it  is  necessary  to  trace  the 
deposit  into  any  spedflc  property  in  the  hands 
of  the  assignee  in  order  to  establish  a  trust, 


but  it  should  be  shown  preBnnu>tively,  at  least, 
that  the  estate  in  his  hands  has  been  aug- 
mented by  the  trust  fund." 

See  also  PhiUip9  v.  OvtrftOd,  100  Mo.  460. 

A  court  of  equity  regards  no  debt  as  su- 
perior in  sacred uess  to  any  other. 

That  one  has  fraudulently  used  trust  estate 
gives  to  the  ce§tui  aue  trust  no  general  lien 
upon  the  property  of  the  trustees. 

McAfee  v.  Bland  (Ky.)  11  S.  W.  Rep.  439; 
Broeehut  v.  Morgan  (Tenn.)  5  Cent  L.  J.  53; 
Akin  V.  Jonei,  25  L.  R  A.  598,  93  Tenn.  353; 
St.  Louis  Brewing  Asso,  v.  Austin^  100  Ala. 
818;  Parker  v.  Jones,  67  Ala,  284;  Slater  v. 
Oriental  MiUs,  18  R.  L  — ;  Neely  v.  Rood, 


property  wbicb  bad  never  previously  been  in  his 
posBeaston  upon  an  unasoertained  olalm  of  his  wife, 
the  right  of  the  United  States  to  priority  of  pay- 
ment of  a  debt  due  it,  which  attached  by  virtue  of 
the  assignment,  extends  also  to  snob  subsequently 
acquired  property.  United  States  v.  The  Marshal 
of  Dist.  of  North  Carolina  (1888)  2  Brock.  488. 

And  when  a  debt  due  from  an  assignee  for  the 
benefit  of  creditors  to  the  assignor  growing  out  of 
a  previous  partnership  between  them  Is  omitted 
from  the  aaslgnment  and  the  assignee  subsequently 
glres  his  bond  for  the  debt,  the  amount  of  the  bond 
may  be  recovered  by  the  United  States  In  an  action 
of  aasumpelt  against  the  assignee  under  the  act  of 
ooDgrees  charging  the  assignee  with  the  duty  of 
first  paying  an  indebtedness  due  the  United  States 
out  of  the  assets  of  the  insolvent  if  the  bond  was 
given  for  moneys  In  the  hands  of  the  assignee  at  the 
time  of  the  assignment,  but  not  if  It  grew  out  of 
nniettled  partnership  concerns.  United  States  v. 
Qark  (1885)  1  Paine,  0.  a  fi». 

The  ezpenees  of  the  recovery  of  a  sum  of  money 
doe  an  insolvent  estate  by  the  assignee  in  Insolv- 
ency* however,  are  to  be  first  deducted  from  the 
groes  amount  recovered,  and  the  right  of  the 
United  States  to  priority  of  payment  of  an  Indebt- 
ednees  due  it  from  the  estate  attaches  to  the  bal- 
SDoe  remaining  after  such  payment  only.  Unit^ 
States  V.  Hunter  (18S8)  6  Mason,  289. 

^nd  taxes  and  funeral  charges  are  not  debts  due 
from  the  deceased  over  which  an  Indebtedness 
due  the  United  States  has  priority  In  the  distribu- 
tion of  the  estate  but  charges  Imposed  by  law 
which  the  administrator  Is  bound  to  discharge  in 
the  performance  of  his  trust,  before  satisfying  a 
claim  of  the  United  States.  United  States  v.  Eg- 
gleston  a877)  4  Sawy.  189. 

Bat  the  costs  and  expenses  of  defending  an  ac- 
tion brought  by  the  United  States  to  establish  Its 
rlglit  of  priority  of  payment  out  of  the  assets  of  a 
deceased  person,  of  a  prima  facie  just  claim  which 
ibould  have  been  allowed,  are  not  a  part  of  the  ne- 
cevary  expenses  of  administration  which  should 
be  paid  before  paying  the  claim  of  the  United 
States,   ibid. 

And  the  expenses  of  the  last  sickness  of  a  de- 
ceased person  is  a  debt  due  from  the  deceased  over 
which  a  claim  due  to  the  United  States  Is  entitled 
to  priority  of  payment.    JWd. 

Nor  does  the  Act  of  Oongress  of  March  8, 1797, 
ei\iDg  the  United  States  the  right  of  priority  of 
payment  of  an  Indebtedness  due  It  In  the  distribu- 
tion of  the  estate  of  a  deceased  person  over  all 
debts  due  from  htm,  entitle  it  to  receive  Its  debt 
frorj  the  administrator  prior  to  his  payment  of  the 
aDowance  to  the  widow  made  by  the  Judge  of  pro- 
bate under  Maine  Laws,  vol.  1,  chap.  51,  fi  30.  pro- 
viding that  In  the  settlement  of  estates,  whether 
•olvent  or  insolvent,  the  widow  shall  be  entitled  to 
her  wearing  apparel  and  so  much  of  the  penonal 
estate  aa  the  judge  of  probate  shall  determine  to 
^  necessary,  regard  being  had  to  the  family  un- 

28  L.  R.  A. 


der  her  care.  Postmaster  General  v.  Bobbins  (1829) 
1  Ware,  18K. 

So  the  preference  of  the  United  States  as  a  credi- 
tor of  a  partnership  applies  to  the  separate  and  in- 
dividual estates  of  the  bankrupt  partners.  Lewis 
V.  United  States  (1875)  «  U.  &  (08, 28  L.  ed.  513. 

And  an  indebtedness  due.the  United  States  from 
a  firm  is  entitled  to  priority  of  payment  out  of  the 
separate  estates  of  the  partners  and  will  not  be 
postponed  to  claims  of  Individual  creditors,  the 
rule  that  the  joint  estate  must  be  applied  to 
pay  jdnt  debts  and  the  separate  estate  to  pay  in- 
dividual debts  applying  only  when  both  estates  are 
before  the  court  for  distribution.  United  States 
V.  Lewis  a874)  18  Nat.  fiankr.  Beg.  881 

And  an  indebtedness  due  the  United  States  from 
a  firm,  some  of  the  members  of  which  are  residents 
of  a  foreign  country,  is  entitled,  upon  the  resi- 
dent partners  becoming  bankrupt,  to  priority  of 
payment  out  of  their  separate  estate.    IMd. 

Nor  is  the  United  States  under  any  obligation  to 
pursue  the  partnership  effects  of  a  firm  indebted 
to  It,  which  is  located  In  London,  a  part  of  its  mem- 
bers being  residents  of  Great  Britain  and  a  part  of 
the  United  States,  where  the  American  members 
have  all  been  adjudicated  bankrupts,  but  may  pro- 
ceed against  the  American  members  and  claim  its 
right  of  priority  of  payment  out  of  their  separate 
estates.  Lewis  v.  United  SUtes  (1875)  (tt  U.  S.  618, 
28L.ed.5ia 

Likewise  a  claim  of  the  United-  States  against  a 
bankrupt  firm  for  a  forfeiture  of  the  value  of 
goods  Incurred  by  the  entry  of  goods  at  the  cus- 
tom house  upon  fraudulent  under- valuations  la 
joint  and  several,  upon  which  the  United  States  is 
entitled,  under  U.  S.  Be  v.  Stat^  M  8466,  5601,  to 
priority  of  payment,  upon  proof  of  claim  showing 
the  facts,  out  of  the  proceeds  of  the  separate  es- 
tates of  the  bankrupt  partners  as*  well  as  out  of 
those  of  the  joint  estate.  As  Vetterlein  (1684)  20 
Fed.  Bep.  109. 

And  the  appropriation  by  the  executors  of  a  de- 
ceased partner  who  died  insolvent  and  indebted  to 
the  United  States,  of  partnership  property  to  the 
payment  of  the  expenses  of  administration  and  of 
taxes  on  his  property,  does  not  affect  tiie  right 
of  the  United  States  to  priority  of  payment,  or  the 
lien  of  the  judgment  obtained  on  such  indebted- 
ness, or  prevent  it  from  enforcing  them  against 
the  real  estate  of  the  deceased  partner.  United 
States  V.  Duncan  (1850)  4  McLean,  607, 12  111.  523. 

So  the  United  States  Is  entitled  to  priority  of  pay- 
ment of  a  judgment  obtained  by  it  against  three 
persons,  two  of  whom  had  been  partners,  for  the 
Individual  debt  of  one  of  them,  the  other  two  being 
his  sureties,  out  of  the  partnership  as  well  as  the 
Individual  assets  of  the  partners  over  all  creditors 
whether  partnership  or  IndlvlduaL  Be  Strass- 
burger  (1877)  4  Woods,  O.  G.  567. 

And  in  United  States  v.  Shelton  (1821)  1  Brock. 
517,  in  which  a  partnership  made  an  assignment  of 
its  property  for  the  benefit  of  creditors  and  one 
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64  Mich.  184;  Sherwood  v.  Milford  State  Bank, 
94  Mich.  78:  Union  Nat  Bank  of  Chicago  v. 
OoeU^  188  III.  127;  WeihereU  ▼.  (yBrien,  140 
HI.  146;  Mutual  Aee.  Aseo,  cff  the  NoHhmst  v. 
Jacobe,  16  L.  R.  A.  516,  141  Dl.  261;  Thomp- 
mm'i  App,  22  Pa.  16;  Columbian,  Ban^t  Be 
iate,  147  Pa.  422;  Bopkin^  App.  (Pa.)  8  Cent 
Rep.  860;  Peopl^i  Banhfe  App.  98  Pa.  107,  89 
Am.  Rep.  728;  Freiberg  t.  Stoddard,  161  Pa. 
259:  Third  Nat.  Bank  cff  St.  Paul  v.  StiU- 
water  Qa$  Co.  86  Minn.  75;  Be  Seven  Cor- 
ner^  Bank  (Minn.)  59  N.  W.  Rep.  684:  Fer- 
ehen  v.  Amdt,  26  Or.  121;  EnglarY.  Ofut, 
70  Md.  78;  Lathrop  t.  Bampton.  81  Cal.  17,  89 


Am.  Dec.  141;  QoodeU  y.  Suck,  67  Me.  514; 
P^nHand  d  H.  S.  B.  Co.  v.  Locke,  73  Me.  370; 
Dyer  t.  Jacowag,  42  Ark.  182;  Firet  yat.  Bardt 
of  Bicftmond  Y.  Davie,  114  N.  C.  843. 

T'be  United  States  is  not  enUtled  to  prefer- 
ence as  a  prerogaciTe.  nor  entitled  to  any  pref- 
erence beyond  what  is  expressly  given  by 
statute. 

See  Middleeex  County  Board  of  Choeen  Free- 
hotdtre  v.  State  Bank  at  New  Bruneuick,  29  N. 
J.  Eg.  268,  80  N.  J.  £q.  811;  State  y.  Harris^ 
2  Bail.  L.  598. 

The  kill's  priority  was  not  a  lien.  The 
king's  right  existed  only  while  the  property 


of  the  members  of  the  firm  also  aesi^ed  for  tbe 
benefit  of  bis  private  creditors,  the  court  on  appU- 
catloi)  by  tbe  United  States  for  priority  of  pay- 
ment of  a  debt  due  it,  from  the  firm,  without  de- 
oidinir  whether  tbe  act  of  Insolvency  of  tbe  firm 
subjects  the  private  property  of  the  individual 
partners  to  tbe  United  States*  rl^ht  of  priority,  di- 
rected tbe  trustees  under  tbe  partnersbip  deed  to 
pay  tbe  debts  due  the'  United  States,  with  liberty 
to  apply  to  the  court  should  the  fund  prove  Insuffl- 
oient. 

But  the  priority  of  tbe  United  States  In  tbe  pay- 
ment of  an  indebtedness  due  It  out  of  the.assets  of 
an  insolvent  ffiven  by  tbe  Act  of  OonfirresB  of  March 
8. 1T97.  does  not  authorlae  It  to  take  the  property 
of  a  partner  from  partnership  effects  to  pay  a  sep- 
arate debt  due  by  such  partner  to  the  United  States, 
where  tbe  partnership  effects  are  not  sufficient  to 
satisfy  tbe  creditors  of  tbe  partnership.  United 
Statesv.Haok  (1884) 88 U.S.  8 Pet. 271, 8 L. ed. Ml: 
United  States  v.  Duncan,  supra. 

And  tbe  United  States  Is  not  entitled  to  pviorfty 
of  payment  of  an  indebtedness  due  It  from  a  mem- 
ber of  a  partnership  out  of  tbe  partnership  assets 
over  Joint  creditors  upon  an  assignment  of  all  the 
Joint  and  several  property  of  tbe  partners  for  tbe 
benefit  of  creditors.  United  States  v.  Bvaos  0886) 
Crabhe,  60. 

But  when  property  bas  ceased  to  be  partnership 
property  and  become  the  separate  property  of  tbe 
debtor  partner,  the  rule  Is  different,  tbe  test  being 
whetber  the  property  belonged  to  the  firm  or  the 
indivlduaL    United  States  v.  Duncan,  supra. 

f.  Nature  and  aoststit. 

It  has  been  the  uniform  construction  of  the  acts 
of  congress  providing  for  priority  of  payment  of 
debts  due  tbe  United  States  tbat  whether  in  case 
of  insolvency,  death  or  assignment,  the  property 
of  tbe  debtor  passes  to  the  assignee,  execu- 
tor or  administrator,  tbe  priority  of  tbe  United 
States  operating  not  to  prevent  tbe  transmission  of 
the  property  but  giving  a  right  of  preference  in 
payment  out  of  tbe  proceeds.  Brent  v.  Bank  of 
Washington  (1836)  86  U.  S.  10  Pet.  606, 9  L.  ed.  647. 

Tbe  priority  given  to  tbe  United  States  is  a  mere 
right  of  prior  payment  out  of  tbe  general  funds  of 
tbe  debtor  in  the  bands  of  sssignees.  It  is  not  a 
right  which  supersedes  or  overrules  the  assign- 
ment of  the  debtor  as  to  any  property  which  tbe 
United  States  may  afterwards  elect  to  take  in  exe- 
cution, so  as  to  prevent  such  property  from  passing 
by  virtue  of  the  assignment  to  the  assignees.  Oon- 
ard  V.  Atlantic  Ins.  Oo.  of  New  Fork  (1888)  86  U.8. 1 
Pet.886,7L.ed.l89. 

And  where,  before  the  right  of  preference  of  the 
United  States  accrues  under  tbe  act  of  congress 
providing  therefor,  the  debtor  makes  a  bona  fide 
conreyanoe,  in  the  ordinary  course  of  business,  of 
his  estate  to  a  third  person,  it  is  divested  out  of  the 
debtor  and  cannot  be  subjected  to  the  claim  of  the 
United  States.  Tbelusson  v.  Smith  (1817)  15  U.  &  8 
29L.R.  A. 


Wheat.  806, 4  L.  ed.  271:  Brent  y.  Bank  of  WashiBg*- 
ton,  supra. 

And  the  rule  is  the  same  where  the  debtor  mort- 
gages it  to  secure  a  detyt  before  tbe  right  of  the 
United  SUtes  attaches.   Tbelusson  v.  Smith*  supra. 

Or  where  it  is  seiied  under  execution.    Ibid. 

Thus  a  mortgage  of  a  part  of  bis  property  made 
by  a  collector  of  revenue  to  bis  surety  on  his  official 
bond  to  Indemnify  him  against  his  responsibiUty 
as  such  surety,  and  to  secure  him  against  liability 
on  existing  and  future  indoisements  for  the  mort- 
gagor, is  valid  andeffeotual  as  against  the  claim  of 
the  United  States  of  a  right  of  prior  payment  of  an 
indebtedness  due  It  though  the  collector  was  un- 
able to  pay  all  his  debts  at  tbe  time  when  the  mort- 
gage was  given  and  the  mortgagee  knew  at  that 
time  tbat  the  mortgagor  was  fauvely  indebted  to 
tbe  United  States.  United  States  y.  Hooe  (UOi)  7 
U.&  8  Oraneb,  78, 8  L.  ed.  flTO. 

And  property  of  a  debtor  to  the  Unttsd  States, 
wliich  has  passed  to  an  assignee  for  the  benefit  of 
creditors  by  a  bona  fide  assignment,  is  not  subject 
to  levy  under  execution  issued  on  a  judgment  ob- 
tained on  the  indebtedness  due  the  United  States. 
Oonard  v.  Atlantic  Ins.  Oa  of  New  York  a8S8)S6U. 
S.1  Pet.  888,7  L.ed.  180. 

Nor  is  the  assignment  of  a  chose  In  action  a  mere 
contract  rather  than  a  transfer,  but  an  equitable 
assignment  which  will  defeat  the  right  of  tbe 
United  States  to  priority  of  payment  of  an  indebU 
edness  due  it  out  of  tbe  avails  thereof,  upon  tfte 
subsequent  Insolvency  of  the  assignor.  Harrison 
v.Sterry  (1800)0U.a6Oranoh,880,  8L.ed.104. 

And  an  assignment  by  one  partner  to  whom  the 
whole  commercial  business  of  the  partnership  was 
committed  and  who  was  tbe  only  partner  residing 
in  tbe  country,  made  in  the  name  of  the  firm,  of 
partnership  effects  and  credits,  is  valid  and  con- 
stitutes such  a  transfer  of  title  as  will  prevent  the 
right  of  priority  of  the  United  States  of  payment 
of  an  indebtedness  due  it,  from  attaching  upon  tbe 
subsequent  Insolvency  of  the  firm.   Ibid. 

And  a  loan  on  respondentia  accompanied  by  an 
agreement  that  the  outward  and  homeward  car- 
goes should  be  collateral  secmrity  for  the  loan,  and 
that  the  outward  bill  of  lading  should  be  assigned  to 
the  lender  for  tbat  purpose,  and  that  tbe  homeward 
should  be  to  order  with  a  blank  indorsement,  vests 
an  equitable  Interest  in  tbe  lender  which  cannot  be 
defeated!  by  a  claim  of  priority  of  payment  in- 
terposed \yy  the  United  States.  Atlantic  Ins.  Go.  v. 
Oonard  (18S7)  4  Wash,  a  0. 888,  affirmed  Oonard  v. 
Atlantlclns.  Oo.  of  New  York  (1888)26  U.  S.  1  Pet. 
386,7L.ed.l80. 

But  an  assignment  of  property  and  choses  In  ac- 
tion made  by  a  person  indebted  to  tbe  United  States 
immediately  before  and  in  contemplation  of  Insov- 
ency  afterwards  occurring,  is  not  such  a  transfer 
as  will  defeat  tbe  right  of  tbe  United  States  to  pri- 
brlty  of  payment  out  of  the  avails  of  the  property 
and  choses  in  action  assigned.  Harrison  v.  Starry, 
supra. 

So  the  right  of  priority  of  the  United  States  does 
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temained  in  the  king's  debtor,  and  the  right 
itself  was  lost  upon  any  alienation  of  the  prop- 
erty. 

2  Tidd.  Pr.  §  1068;  OiU9  ▼.  GfW)er,  9  Bing. 
128. 

If  the  state  has  a  preference  in  the  natore  of 
the  crown's  prerogative,  that  right  of  prefer- 
ence itself  is  therefore  lost  by  any  alienation 
of  The  property. 

State  ▼.  Bank  of  Maryland.  6  GUI  Sc  J.  226. 
26  Am.  Dec.  561. 

An  assi^ee  for  benefit  of  creditors  does  not 
take  subject  to  priorities  and  preferences. 

2  Tidd.  Pr.  1058;  8taU  ▼.  Bank  of  Mary- 
land, supra,'  King  v.  WcUaon,  8  Price,  6. 


By  a8^iffnment  for  benefit  of  crediton,  th« 
title  passed  from  the  debtor. 

Burrill,  Assignm.  g  6;  Laws  1890.  8  1,  p^ 
84,  Form  qf  Conveyance. 


Groesbeek*  Oh.  J.,  delivered  the  opinion 
of  the  court: 

These  actions  were  brought  in  the  district 
court  for  Laramie  county,  and  by  that  court 
were  reserved  to  this  court  for  decision  upon 
certain  important  and  difficult  questions  aris- 
ing in  them.  They  were  consolidated  in  the 
trial  court  for  the  purposes  of  argument  and 


not  constitute  a  Hen  upon  tbe  property  of  the 
debtor  In  tbe  hands  of  his  aaslfrDee  or  repreten- 
Caii  ve.  It  merely  irivesa  riflrtat  of  prior  payment  out 
of  tbe  funds  in  his  bands.  Forsyth  v.  Clark  (1820)  8 
Wend.  S37:  Ctonard  y.  Atlantic  Ins.  Co.  of  New  York 
a828)  26  U.  8. 1  Pet.  480,  7  L.  ed.  812;  Otlsv.  Warren 
aSlO)  16  Mass.  63. 

And  it  does  not  supersede  or  oveneach  prior 
Hens  on  such  property. 

Thus  the  right  of  priority  of  the  United  States 
in  the  payment  of  a  debt  due  it  from  an  insolyent 
or  deceased  penon*s  estate  iriven  by  the  Act  of 
OoDffresB  of  1787,  section  6,  does  not  attach  as 
a«aiaBt  the  holder  of  a  mortgage,  whether  title  be 
regarded  as  in  the  mortgagor  or  mortgagee. 
United  States  .▼.  Hawkins  (VSSS&)  4  Mart.  N.  a  817. 

And  where  a  mortgagor  in  good  faith  procures 
tbe  satisfaction  of  his  mortgages  without  payment 
upon  the  understanding  that  he  is  to  give  new 
mortgagee,  hut  dies  before  doing  so,  after  wblch 
Us  heirs  give  them,  tbey  should  be  given  the  same 
effect  as  tbe  old  securities,  subject  to  Interreniog 
rlKhts,  and  the  Ifnited  SUtes  will  not  be  permitted 
to  come  in  either  for  priority  of  payment  of  duties 
secured  hy  bond  due  from  the  deceased  or  to  share 
ratably  with  the  mortgagees.  United  States  v. 
Crookshank  (1838)  1  Edw.  Ch.283,  6L.  ed.  m. 

And  in  Field  v.  United  States  (1885)  84  U.  S.  0  Pet 
182,  0  I«.  ed.  84,  in  oonsidering  the  right  of  the 
United  States  to  priority  of  payment  under,  the 
Duty  CoUectlon  Act  of  1790.  obap.  128,  tbe  court  said 
there  Is  no  doubt  that  the  mortgages  upon  par- 
ticular estates  sold  must  be  first  paid  out  of  the 
proceeds  of  the  sales  of  those  estates.  But  If  there 
be  any  defidenoy  of  the  proceeds  of  any  particular 
estate,  to  pay  the  mortgages  thereon,  tbe  mort- 
gagees thereof  cannot  come  in  upon  the  funds  and 
proceeds  of  the  sales  of  the  other  estates  except  ss 
general  creditors. 

So  the  preference  in  the  payment  of  debts  due  it 
to  which  the  United  States  Is  entitled  over  other 
eredltors.  wiU  not  attach  as  against  persons  from 
whom  tbe  debtor  borrowed  money  on  respoTidentia 
upon  goods  laden  on  board  a  vessel  and  to  whom 
he  indorsed  the  bill  of  lading  as  security  for  the 
debts,  before  tbe  right  of  preference  had  accrued 
by  the  oommisslod  of  an  act  of  Insolvency.  Ck>n- 
ard  V.  Atlantic  Ins.  Oo.  of  New  York  (1888)  86  U.  S 
IPet.  886,  7  L.  ed.  180;  United  Statesv.  DeUwate 
Ins.  Co.  (1888)4  Wash,  a  G.  418. 

Unless  it  appears  that  the  right  of  the  responden- 
tia holders  is  reduced  to  a  mere  genial  lien.  Con- 
ard  V.  Atlantic  Ins.  Oo.  of  New  York,  supra. 

And  in  Brent  v.  Bank  of  Washington  (1886)  86  U. 
6.10Pet.»a,0  L.ed.  647,  it  was  said  to  be  a  well- 
setUed  rule  that  the  priority  of  payment  given  the 
United  States  by  the  Aot  of  Congress  of  March  8, 
17V7.  does  not  attach  to  property  legally  transferred 
to  a  creditor  on  raspondentfo,  though  he  may  hold 
it  subject  to  account,  equity  or  trust,  for  the  bor- 
rower. 
And  an  assignment  made  tky  the  owner  of  goods 


consigned  to  a  factor  indorsed  upon  the  bill  of  lad- 
ing, of  the  within  bill  of  lading,  and  the  goods,  eta, 
to  be  procured  thereon  and  thereby,  and  any  return 
cargo  to  be  obtained,  etc.,  by  the  proceeds  thereof, 
and  all  the  return  cargo  to  be  taken  on  board  on 
the  assignor's  account,  as  collateral  security  for  the 
payment  of  a  retpondentia  tx>nd,  is  not  a  mere  as- 
signment of  the  bill  of  lading  itself,  operating  as  an 
equitable  assignment  of  the  interest  of  the  owner 
in  tt,  but  an  assignment  of  tbe  goods  contained  in 
it  which  WiU  defeat  a  subsequent  levy  on  the  goods 
under  execution  issued  on  a  judgment  against  the 
owner.  In  favoriof  the  United  States,  upon  a  claim 
for  the  payment  of  which  the  United  States  claims 
priority  under  the  Act  of  Congress  of  1788,  chap. 
188,  the  owner  having  become  insolvent.  Conard 
V.Atlantic  Ins  Go.  of  New  York  (1888)  86  U.  8.  1 
Pet.  886, 7  L.  ed.  180,  afflrming  (1887)  4  Wash,  a  a 
668. 

And  the  doctrine  of  Oonard  v.  Atlantle  Ins.  Co. 
of  New  York,,sttpro,  was  followed  and  reafBrmed 
in  Conard  v.KicoU  (1880)  88 U.  &  4 Pet.  881,  7  L.  ed. 
868. 

A  loan  on  respondenCto  **upon  tbe  goods  to  the 
amount  of  the  loan,  laden  or  to  be  laden  on  board 
tbe  vessel,  or  which  may  be  laden  on  board  at  any 
time  during  the  voyage,**  gives  the  lender  a  mere 
lien  on  the  homeward-bound  goods,  however, 
which  cannot  be  opposed  to  a  claim  of  priority  of 
payment  Interposed  by  the  United  States.  Atlan- 
tic Ins.  Co.  V.  Conard  (1887)  4  Wash,  a  C.66B. 

So  workmen  and  materialmen  having  a  lien  on  a 
vessel  which  has  been  taken  and  sold  under  execu- 
tion issued  on  a  judgment  in  favor  of  the  United 
States,  are  entitled  to  payment  out  of  the  proceeds 
of  sale  in  preference  to  the  United  States.  Phil> 
lips  V.  Tbe  Thomas  Scattergood  (1888)  Gilp.  1. 

And  a  sale  of  steamers  by  creditors  of  a  steamship 
company  under  execution  issued  out  of  a  state 
court  will  not  be  enjoined  by  a  federal  court,  on 
motion  of  the  United  States,  oo  the  ground  that  it 
had  liens  on  the  steamers  under  chattel  mortgages 
for  advances  made  to  build  them,  a  sale  under  the 
mortgages  requiring  a  prior  notice  of  six  months, 
the  right  of  tbe  execution  creditors  being  superior 
to  those  of  the  government  so  far  at  least  as  to  allow 
them  to  sell,  subject  to  the  lien  of  the  government. 
United  States  v.  Collins  (1880)  4  Oatchf  .  142, 

Nor  has  the  United  States  any  lien  for  a  penalty 
for  violation  of  the  Act  of  Congress  of  July  7, 1888, 
to  provide  for  the  better  security  of  the  lives  of 
passengers  on  board  of  vessels  propelled  in  whole 
or  in  part  by  steam,  which  will  overreach  a  claim 
of  materialmen  who  have  acquired  title  to  tbe  ves- 
sel, no  forfeiture  of  the  boat  being  declared  and  no 
express  lien  given  for  the  penalty.  United  Statoa 
V.  The  Steamboat  Laurel  aSGS)  Newb.  Adm.  860. 

Neither  does  the  Aot  of  Congress  of  March  2, 17B0, 
give  a  right  of  priority  of  payment  out  of  real  es- 
tate or  the  proceeds  of  real  estate  belonging  to  or 
vested  in  the  heirs  of  tbe  debtor.  United  States  v. 
Crookshank (1888)  IBdw.  Ch. 838, 6 L.  ed.  12L 
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determination,  and  are  so  considered  here, 
as  they  present  substantially  the  same  ques- 
tions. The  relief  sought  is  of  an  equitable 
nature,  to  impress  a  trust  in  favor  of  the  state 
of  Wyoming  and  the  countr  of  Laramie,  to 
the  amount  of  certain  public  funds  by  the 
respective  treasurers  of  the  state  and  county 
deposited  in  the  banking  house  of  Thomas 
A.  Kent,  an  insolvent  debtor,  at  Cbevenne, 
in  this  state,  upon  the  estate  of  such  insolv- 
ent, in  the  hands  of  the  defendant,  as  as- 
signee. The  court  below  entered  findings  of 
fact  in  each  case,  which  disclose  the  follow- 
ing important  facts :  The  assignor,  Thomas 
A.  Kent,  was  engaged  in  a  general  banking 


business  prior  to  his  assignment  While  do- 
ing business  as  a  banker,  he  received  depos- 
its from  the  treasurer  of  each  of  the  plain- 
tiffs, all  of  which  were  placed  to  the  credit 
of  such  treasurer,  as  treasurer,  and  which 
were  from  time  to  time  checked  upon.  At 
the  time  of  the  assignment,  there  was  a  bal- 
ance due  upon  the  account  with  the  treasurer 
of  the  state  of  Wyoming,  in  the  sum  of  $56,  - 
454.70,  and  a  balance  due  to  the  treasurer  of 
the  county  of  Laramie,  in  the  sum  of  $16. 
158.98.  The  balance  in  favor  of  the  staU 
treasurer  was  funds  belonging  to  the  state  of 
Wyoming,  and  the  balance  in  favor  of  the 
treasurer  of  Laramie  county  was  the  property 


Nor  does  the  rlerht  of  the  UnUed  States  to  prior. 
Ity  of  payment  given  by  the  Act  of  Ck>Dgree8  of 
Marcb  8, 1797,  attach  so  as  to  authorize  the  appro- 
pilation  of  stock  In  a  bank  owned  by  a  deceased 
debtor  to  the  satisfaction  of  a  claim  of  the  United 
States  as  affalnst  an  iDdebtedness  to  the  bankr  where 
the  charter  of  the  bank  frlves  it  a  lien  on  the  stock 
held  by  a  debtor  for  the  payment  of  the  debts  due 
It.  Brent  v.  Bank  of  Washington  aS86)  86  U.S.  10 
Pet.6Q0,9L.ed.647. 

So  the  United  States  has  no  priority  or  privHege 
with  respect  to  debts  due  it  over  debts  due  to  pri- 
vate persons  which  will  entitle  it  to  prior  satis- 
faction out  of  property  attached  before  other 
attaching  creditors  whose  attachments  are  of  ear- 
Uerdate.  United  States  v.  Oanal  Bank  (1844)  8  Story, 

a  a  79. 

And  the  Uen  acquired  by  an  attachment  issued 
against  an  Insolvent  det>tor  at  the  suit  of  a  private 
creditor  which  Is  in  the  nature  of  an  execution,  is 
not  defeated  or  displaced  by  virtue  of  the  Act  of 
OongresB  of  March  8, 1797,  by  a  subsequent  attach- 
ment inued  at  the  suit  of  the  United  States  and  hiid 
upon  the  same  property  as  the  former  attachment. 
Beaston  v.  Earmers*  Bank  of  Delaware  (1888)  87  U. 
&  12  Pet  102, 9  L.  ed.  1017. 

But  the  priority  given  to  the  United  States  by 
the  Act  of  Congress  of  March  2, 1T99,  In  the  payment 
of  debts  due  upon  custom-house  bonds  out  of  the 
estates  of  Insolvents  attaches  as  against  and  super- 
sedes a  foreign  attachment  laid  on  the  property  of 
the  Insolvent,  prior  to  the  Insolvency,  and  must  be 
first  paid  out  of  the  funds  attached  in  the  hands  of 
the  garnishee,  the  Uen  of  the  attachmeot  being  of  a 
■pedal  nature  liable  to  be  defeated.  Wilimg  v. 
Bleeker  (1816)  2  Serg.  ft  R.  221. 

And  In  South  Carolina  a  private  creditor  of  an 
insolvent  person  Indebted  to  the  United  States  does 
not,  by  the  service  of  an  attachment,  acquire  a  prior 
Uen  upon  the  effects  of  the  debtor  which  cannot  be 
devested  or  impaired  by  the  operation  of  tbe  Act 
of  Congress  of  March  8,  1797.  United  States  v. 
dason  a806)  2  Brev.  118. 

So  a  Judgment  and  execution  against  an  Insolvent 
debtor  is  entitled  to  priority  of  payment  out  of  his 
assets  In  the  hands  of  his  assignee  for  the  benefit  of 
creditors  over  a  Judgment  against  him  lo  favor  of 
the  United  States  for  duties  subsequently  rendered, 
and  a  mortorage  subsequently  executed  by  him. 
United  States  v.  Sheriff  of  Charleston  Dist.  (1808) 
Bee.  106;  Wllcocks  v.  Wain  (1828)  10  Berg.  &  R.  380. 

And  the  taking  out  of  tL  fieri  facias  and  levying 
it  on  the  lands  of  a  Judirmentdebtorand  condemn- 
ing them  by  an  Inquest  are  sufficient  without  a  scire 
fadasto  keep  the  Judgment  upon  which  it  was 
issued  alive  apd  preserve  its  lien  on  the  real  estate 
so  as  to  prevent  a  Judgment  subsequently  rendered 
against  the  debtor  in  favor  of  the  United  States 
from  coming  in  and  taking  priority  over  it. 
United  States  v.  Mechanics'  Bank  of  Philadelphia 
City  &  County  (1829)  Gilp.  61. 

With  reference  to  ordinary  Judgments  without 
29  L.  R.  A 


execution  it  was  held  in  the  early  case  of  Theluasoa 
V.  Smith  (1817)  15  U.  S.  2  Wheat  896, 4  L.  ed.  2;i« 
afllrming  (1815)  1  Pet  C.  C  196,  that  tbe  right  of 
priority  of  payment  of  the  United  States  of  a  debt 
due  it  in  case  of  Insolvency  of  the  debtor,  takes 
precedence  over  and  cuts  out  a  prior  Judgment. 

But  In  Conard  v.  Atlantic  Ins.  Co.  of  New  York 
(1888)  26  U.  8. 1  Pet.  888,  7  L.  ed.  189;  Thelusson  v. 
Smith,  15  U.  S.  2  Wheat.  806, 14  L.  ed.  2n,  was  limited 
and  explained,  the  court  saying  tnat  that  case 
turned  upon  Itaown  particular  circumstances,  tliat 
It  did  not  decide  that  the  priority  of  the  United 
States  cut  out  the  lien  of  the  parilcular  creditor 
and  that  the  real  ground  of  tbe  decision  was  that  the 
Judgment  creditor  had  never  perfected  his  title  by 
an  execution  and  levy  on  the  estate  and  had  ac- 
quired no  title  on  the  proceeds  as  his  property,  and 
that,  if  the  proceeds  .were  to  be  deemed  general 
funds  of  the  debtor,  the  priority  of  tbe  United 
States  had  attached  against  all  other  creditors  and 
that,  a  mere  potential  lien  on  land  did  not  carry  a 
legal  title  to  the  proceeds  of  a  sale  made  under  an 
adverse  execution. 

And  Johnson,  J.  in  a  concurring  opinion  in 
Conard  v.  Atlantic  Ins.  Co.  of  New  York,  mtpn^ 
said  that  it  would  be  vain  to  endeavor  to  reconcile 
the  decision  with  that  of  Thelusson  t.  Smith,  mpra, 
disapproving  of  that  decision,  and  claiming  that  it 
was  thereby  overruled. 

And  In  the  subsequent  case  of  Brent  t.  Bank  of 
Washington  (1886)  36  U.  S.  10  Pet.  Wa,  9  L.  ed.  547.  it 
was  stated  that  It  had  never  been  decided  that  the 
right  of  the  United  States  to  priority  of  payment 
of  debts  due  it  affects  any  lien,  general  or  spedflc, 
existing  when  the  event  took  place  which  gave  it  a 
claim  of  priority. 

And  that  a  Judgment  in  favor  of  the  United 
States  is  not  entitled  to  priority  of  payment  out  of 
tbe  estate  of  an  Insolvent  debtor  over  an  earlier 
Judgment  against  the  debtor  which  existed  and 
was  a  lien  before  the  debtor  became  insolvent,  was 
held  in  Cottreil  v.  Pierson  (1881)  2  McCrary,  800L 

A  claim  of  the  United  States  for  an  unpaid  tax  on 
distilled  spirits,  however,  is  entitled  to  priority  of 
payment  out  of  the  proceeds  of  a  sberiiTB  sale 
under  execution,  on  a  Judgment  in  favor  of  a  third 
person,  of  property  used  in  the  distillery  and  id 
distilUng  over  a  claim  of  the  landlord  of  the  dis- 
tiller for  rent,  under  the  Act  of  Congreaa  of  July 
20. 1868  (15  Stat,  at  L.  126,  9  1)  making  such  tax  a 
first  lien  upon  the  spirits  distilled,  and  the  dis- 
tillery and  the  stills,  vessels,  flxturee  and  tools 
therein.  I)ungan*B  App.  (1871)  68  Fa.  204,  8  Am. 
Rep.  100. 

g.  JtfanTkalina  assets. 

The  right  of  the  United  States  to  priority  of  pay- 
ment of  debts  due  it  is  not  affected  by  the  rule  that 
a  party  having  a  lien  upon  two  funds  while  anotbtr 
has  a  lien  upon  but  one  of  them  will  be  obliged  to 
resort,  in  the  first  instance,  to  the  one  upon  which 
the  other  has  no  lien.    United  States  v.  Duncan 
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of  said  county,  and  these  moneys  had  been 
leceived  by  said  Kent  with  knowledge  of 
audi  ownership.  Neither  of  the  treasurers 
had  authority  to  deposit  any  of  the  funds 
with  said  Kent,  as  banker,  unless  such 
authority  is  to  be  presumed  by  reason  of  the 
fact  that,  for  at  least  18  years  last  past, 
the  treasurers,  both  of  the  territory  and  the 
state,  with  the  knowledge  of  the  people  and 
of  the  officials  of  the  state,  had  been  accus- 
tomed to  deposit  the  funds  of  the  territory 
mod  of  the  state  in  the  manner  that  the  funds 
in  question  were  deposited,  and  that  in  like 
manner,  for  the  same  period  of  time,  the 
treasurers    of    Laramie    county,    with  the 


knowledge  of  the  people  and  officials  of 
the  county,  had  likewise  deposited  the  county 
funds  in  the  custody  of  such  treasurers,  aa 
such,  with  bankers,  in  the  same  manner  aa 
was  done  in  the  present  instance.  The  mon- 
eys belonging  to  each  of  the  plaintiffs,  and 
all  other  moneys  of  said  Kent,  as  banker, 
were  paid  out  to  depositors,  on  checks,  in  the 
ordinary  course  of  business,  excepting  that 
there  remained  in  the  vaults  at  the  bank,  at 
the  time  of  the  araiffnment,  the  sum  of 
$2, 058. 72  in  cash,  and  also  on  deposit  in  other 
banks,  the  sum  of  tl,  684. 82.  None  of  the  real 
and  personal  property  assigned  by  the  said 
Kent  to  the  defendant,  as  assignee,  was  either 


0860)  4  MoLeaiu  807,  U  BL  6E8;  United  States  v. 
If  ott  asm  1  Paine,  a  a  188L 

Or  by  the  New  York  role  that  lands  oonsistlnflr 
of  dUTerent  paroels  subject  to  a  general  incum- 
branoe  are  to  be  charged  in  the  inverse  order  of 
their  alienation.    United  States  y.  Duncan,  tupra. 

Ttaus  Judgments  in  tavor  of  the  United  States, 
binding  all  the  lands  of  a  deceased  Insolvent  debtor, 
made  perfect  by  a  levy,  prior  in  point  of  time,  to 
Judgments  in  favor  of  individuals  which  had  also 
been  made  perfect  by  the  issue  of  execution,  and 
which  were  binding  upon  lands  iq  a  particular 
ooon^  an|y<.  will  not  be  thrown  upon  the  lands 
upon  which  the  judgments  of  the  private  creditors 
were  not  binding  and  be  required  to  be  paid  out  of 
the  lyrooeeds  of  the  sale  thereof  leaving  the  other 
land  for  the  satisfaction  of  the  judgments  of  the 
privatB  creditors,  as  the  United  States  had  the 
older  lien.   ibid. 

And  the  United  States  having  a  judgment  against 
three  persons,  two  of  whom  had  been  partners  for 
the  Indtyidoal  debt  of  one  of  them,  and  against  the 
others  as  sureties,  cannot  be  required  to  pumue  its 
remedy  and  assert  its  right  of  priority  first  against 
the  surety  who  was  not  a  member  of  the  firm,  be- 
fore oomtng  on  the  partnership  assets.  Be  Btrass- 
bnrger  (1877)  4  Woods,  (X  C.  557. 

Nor  can  the  United  States  be  required  to  exhaust 
collaterals  held  by  it  before  claiming  iSrIorlty  of 
payment  out  of  a  bankrupt  estate.  Lewis  v.  United 
States  (1875)  9B  U.  S.  818,  28  L.  ed.  518, .  affirming 
United  States  y.  Lewis  (1874)  18  Nat.  Bankr.  Reg.  83. 

And  a  decree  in  fayor  of  the  United  States  against 
assigned  property  will  not  be  suspended  on  bill 
filed  txy  the  United  States  to  obtain  its  right  of 
priority  against  a  creditor  and  sureties  on  the 
debtor^bond  who  were  joint  assignees  of  the  debt- 
or's estate  until  it  should  have  proceeded  to  execu- 
tion upon  a  judgment  against  the  sureties  and  no 
decree  win  be  made  in  favor  of  the  creditor,  the 
sureties,  though  the  assignment  had  been  made  for 
their  benefit  and  at  their  request,  and  they,  by  be- 
eominir  parties  to  it  had  covenanted  for  the  execu- 
tion of  its  trusts.  United  States  v.  Mott  (1822)  1 
Palne,aai88L 

But  the  question  whether  such  relief  would  have 
been  aiforded  the  creditor  had  the  sureties  been 
properly  before  the  eoort  for  that  purpose,  was 
Dotdeoided.   Ibid. 

h.  lAaMiUy  cf  attionee  or  repreaentative. 

The  statutes  providing  for  priority  of  payment 
of  debts  due  the  United  States  operates  upon  the 
doing  of  an  act  of  Insolvency  by  the  debtor,  directly 
upon  the  assignee  by  requiring  him  to  first  pay  the 
elaim  of  the  United  States  and  making  him  per- 
sonally habie  tJierefor  if  he  does  not.  Bush  y. 
United  States  (188n  16  Gent  L.  J.  427, 8  Sawy.  822. 

The  assignee  becomes  a  trustee  for  the  United 
States  and  Is  bound  to  pay  its  debts  first  out  of  the 
proceeds  of  such  estate.  And  when  he  has  notice 
of  such  debt  he  cannot  escape  personal  liability  for 
29  L.aA. 


its  amount  to  the  extent  of  the  value  of  the  assets 
that  come  to  his  hands,  if  he  fails  to  provide  for  it 
before  making  distribution  to  other  creditors. 
CTnited  States  y.  Barnes  (1887)  81  Fed.  Rep.  706; 
United  States  v.  Duncan  (1860)  4  McLean,  607,  IS 
111.523. 

Claims  of  the  United  States  against  the  estate  of 
a  deceased  person  must,  if  known  to  the  adminis- 
trator, be  paid  out  of  the  funds  applicable  thereto 
pursuant  to  U.  8.  Rev.  Stat.  9  8460.  without  any  al- 
lowance or  classification  thereof  by  the  probate 
court  though  the  statutes  of  the  state  haye  made 
no  provision  therefor.  United  States  v.  Hahn 
a888)  87  Mo.  A  pp.  580. 

And  it  is  the  duty  of  a  syndic  to  whom  an  insoly* 
ent  debtor  has  assigned  his  property  for  the  bene- 
fit of  creditors  who  owed  debts  to  the  CTnlted  States 
In  the  payment  of  which  it  was  entitled  to  priority 
under  the  Duty  Collection  Act  of  1700,  chap.  128,  to 
make  known  such  debts  in  his  tableau  of  distribu- 
tion as  having  such  priority,  where  they  had  been 
brought  to  his  notice,  though  the  United  States 
was  not  a  party  to  the  proceeding  in  the  parish 
court.  Field  v.  United  States  0885)  84  U.  &  0  PeC 
182. 9  L.  ed.  94. 

Nor  is  it  necessary  that  the  debt  of  a  surety  on  a 
bond  to  the  United  States  should  be  ascertained  by 
a  judgment  against  him  in  order  to  render  his 
assignee  for  the  benefit  of  creditors  chargeable 
with  its  payment,  as  he  would  have  the  right.  In  an 
action  against  him  therefor  to  show  any  reduction 
of  the  debt  in  the  same  manner  as  his  afisignor 
might  have  done  in  an  action  against  him.  United 
States  V.  Clark  (1826)  1  Paine,  C.  a  629. 

And  where  a  debt  due  from  an  assignee  for  the 
l)enefit  of  creditors  to  the  assignor,  growing  out  of 
a  previous  partnership  between  them.  Is  omitted 
from  the  assignment  and  the  assignee  subsequently 
gives  his  bond  for  the  debt,  the  amount  of  the  bond 
may  be  recovered  by  the  United  States  in  an  ac- 
tion of  assumpsit  against  the  assignee  under  the 
act  of  congress  charging  the  assignee  with  the 
duty  of  first  paying  an  Indebtedness  due  the  United 
States  out  of  the  assets  of  the  insolyent,  if  the  bond 
was  given  for  moneys  in  the  hands  of  the  assignee 
at  the  time  of  the  assignment,  but  not  if  it  grew 
out  of  unsettled  partnership  matters.    Ibid, 

And  neither  the  assignee  of  an  insolyent  debtor 
nor  his  personal  representatives  can  object  to  the 
priority  of  the  United  States  in  the  payment 
of  a  debt  due  it  out  of  the  assets  of  the  debtor 
upon  the  grounds  that  the  assignment  was  fraudu- 
lent as  against  the  other  creditors  of  the  assignor* 
Dias  V.  Bouchaud  a848)  10  Paige,  446,  4  L.  ed.  1044. 

And  the  assignee  is  concluded  from  disputing  the 
generality  of  the  assignment  and  setting  up  the 
omission  of  an  item  of  property  for  tiie  purpose  of 
defeating  the  right  of  the  United  States  to  prior- 
ity where  the  assignment  was  general  iu  form  and 
given  out  as  such  and  so  understood  and  declared 
to  be  by  the  parties.  United  States  y.  Clark  (1826) 
1  Paine,  a  a  688. 
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bought  or  paid  for  subiequcDtly  to  any  of  the 
deposits  of  the  public  fund  by  either  of  the 
plaintiffs  with  Uie  said  Kent.  Loans  were 
made  by  him,  aggregating  about  $15,000, 
while  the  greater  part  of  said  public  moneys 
were  on  deposit  in  the  said  bank ;  but,  at  the 
time  when  each  of  the  said  loans  was  made, 
said  Kent,  as  banker,  had,  after  deducting 
the  amount  of  said  loans.  In  cash,  a  sum 
largely  in  excess  of  the  aggregate  due  to  both 
of  the  plaintiffs.  None  of  the  money  of  either 
of  the  plaintiffs  came  into  the  hands  of  the 
defendant,  unless  the  moneys  remaining  in 
the  vaults  of  the  bank,  and  on  deposit  with 
other  bankers,  are  presumed  to  be  moneys  of 


plaintiffs;  and  the  estate  that  came  to  hit 
hands  has  not  been  increased  by  said  moneys, 
or  their  use  in  paying  debts  by  the  insoiyent. 
Upon  these  finaiugs  the  court  made  the  fol- 
lowing order,  reserving  the  causes  for  decis- 
ion to  this  court:  *'And  the  court  and  the 
Judge  thereof  do  now,  after  due  considera- 
tion, believe  and  find  that  important  and 
difficult  Questions  arise  in  this  action,  which 
render  it  both  proper  and  necessary  that  this 
cause  should  be  reserved,  and  sent  to  the  su- 
preme court,  for  its  decision  upon  such  im- 
portant and  difficult  questions.  And  the 
court  and  the  judge  thereof  believe  and  find 
that  the  said  important  and  difficult  questions 


And  the  Judflrm^nt  of  a  oourt  though  of  oompe- 
teot  jurisdiction,  dlreotin?  an  BBBignee  in  bank- 
ruptcy to  distribute  the  estate  of  the  bankrupt  to 
specified  creditors,  cannot  be  invoked  as  a  def euse 
to  an  action  by  the  United  States  against  the  as- 
signee to  recover  moneys  paid  out  by  him  under 
such  Judgment  based  upon  the  theory  that  he 
should  have  retained  them  and  paid  them  to  the 
Fnlted  States  as  a  creditor  having  a  right  of  prior- 
ity of  payment,  where  it  does  not  appear  that  the 
United  States  was  a  party  to  the  proceeding  or 
that  the  asBlgnee  took  proper  meesores  to  secure 
its  priority.  United  States  v.  Barnes  (1887)  81  Fed. 
Bop.  70S. 

And  the  United  States  does  not  lose  Its  right  to 
proceed  against  the  assignee  by  omitting  to  prove 
Its  daim  In  bankruptcy  proceedings  against  the 
debtor  until  after  the  distribution  of  a  part  of  the 
assets  leaving  a  portion  insulBclent  to  pay  its 
olalm,  where  the  assignee  had  notice  thereof. 
United  States  v.  Barnes,  supra. 

But  an  administrator  is  not  liable  to  the  United 
States  under  t,  S.  Bev.  Stat.  9  8466,  for  assets 
which  he  had  disbursed  in  good  faith  before  notice 
of  its  claim.  United  States  v.  Bggleston  (1877)  4 
Sawy.lW. 

The  payment  of  the  debts  of  an  Intestate  by  an 
administrator  disposing  of  all  the  assets  before  no- 
tioe  of  a  claim  In  favor  of  the  United  States,  is  not 
a  devastavtL  United  States  v.  Bicketts  (1826)  2 
Oranob,  0,  C.  668. 

And  where  all  the  property  of  an  Intestate  has 
been  exhausted  In  paying  debts,  which  was  done 
without  notice  of  a  debt  due  the  United  States  and 
entitled  to  priority  as  such,  the  absence  of  notice 
should  be  specially  pleaded  in  an  action  brought 
by  the  United  States  against  the  administrator 
therefor.    United  States  v.  Hoar  (1821)  2  Mason,  811. 

But  notice,  to  bind  an  assignee  for  the  benefit  of 
oredltors,  of  an  Indebtedness  due  to  the  United 
States,  under  the  act  of  congress  making  the  as- 
signee a  trustee  for  the  payment  thereof,  need 
not  be  given  by  the  United  States  and  need  only 
be  such  as  is  required  In  ordinary  cases  of  trustees 
and  enough  to  put  a  prudent  man  on  inquiry. 
United  States  v.  Clark  (1826)  I  Paine,  G.  C.  629. 

And  an  assignee  of  an  insolvent  debtor  Indebted 
to  the  United  States  on  bonds  given  for  duties  and 
the  personal  representatives  of  such  assignee  who 
have  notice  of  the  several  bonds  and  of  the  parties 
thereto,  have  legal  notice  of  the  rights  of  the 
sureties  in  such  bonds  to  substitution  to  the  rights 
of  the  United  States,  Including  that  of  priority  In 
esse  such  bonds  are  not  paid  out  of  the  funds,  as  to 
which  a  right  of  preference  is  given.  Diss  v. 
Boucbaud  (1848)  10  Paige,  446.  4  L.  ed.  1044. 

And  a  statement  of  an  assignor  for  the  benefit  of 
oredltors  to  the  assignee  at  the  time  of  tbe  assign- 
ment tbaJt  he  was  a  surety  on  a  bond  to  the  Umted 
States  and  that  he  believed  tbe  bond  was  broken,  is 
suflcient  notloe  to  ohsrge  him  with  tbe  duty  which 
the  law  Imposed  upon  him  to  give  a  preferenoe  to 
»L.R.A. 


the  United  States  in  the  distribution  of  tbe  assign- 
or's estate.  United  States  v.  Clark  (18201)  1  Paine, 
a  a  629. 

Neither  a  syndic  nor  other  representative  to 
whom  an  insolvent  debtor  has  assigned  his  prop- 
erty for  the  benefit  of  creditors,  who  has  sold  the 
property  assigned  upon  credit,  is  liable  to  tbe 
United  States  with  respect  to  an  indebtedness  of 
the  debtor  to  the  United  States  in  tbe  payment  of 
which  it  Is  entitled  to  priority  under  tbe  Duty  Col- 
lection Act  of  1799,  cbap.  128,  unless  funds  have 
actually  come  into  its  bands.  Field  v.  United 
States  a83S)  84  U.  S.  9  Pet,  182,  9  L.  ed.  94. 

And  the  United  States,  In  an  aetlon  against  an 
assignee  for  tbe  benefit  of  creditors  for  money  had 
and  received  under  the  act  of  congress,  must  show 
that  the  assignee  had,  in  fact,  received  money  to 
which  It  Is  entitled,  or  such  facts  must  be  proved 
as  to  afford  a  fair  and  reasonable  presumption  that 
money  has  been  received.  United  States  v.  Clark, 
supra. 

But  evidence  in  an  action  by  tbe^Unlted  States 
against  an  assignee  for  tbe  benefit  of  creditors 
based  upon  the  act  of  congress  charging  the  as- 
signee with  the  duty,  to  first  pay  an  Indebtedness 
to  the  United  States  out  of  the  assets  coming  Into 
his  hands,  of  the  sale  of  property  of  the  estate,  is 
prima  fade  sufficient  to  establish  the  receipt  by 
the  assignee  of  tbe  price  thereof,  and  casts  the  bur- 
den of  rebutting  the  presumption  upon  tbe  a^ 
signee,  by  proof  upon  bis  part.    Ibid. 

And  it  win  be  presumed  that  a  solvent  adminis- 
trator Indebted  to  the  estate  at  the  time  of  the 
issue  of  letters  to  him,  performed  his  duty  of 
collecting  the  claim  by  transferring  the  amount  to 
himself  as  administrator,  and  It  will  be  regarded 
as  assets  In  bis  bands  applicable  to  the  payment  of 
a  debt  due  the  United  States  from  the  estate,  under 
the  provisions  of  the  act  of  congress  charging  him 
with  the  duty  to  first  pay  such  debt  out  of  the  as- 
sets in  his  bands.  United  States  v.  Eggleston  (1877) 
4  Sawy.  199. 

Tbe  amount  recoverable  In  an  action  of  assump- 
sit by  tbe  United  States  against  an  assignee  for  tbe 
benefit  of  creditors,  based  upon  the  act  of  congress 
charging  the  assignee  with  the  duty  of  first  paying 
an  Indebtedness  due  to  tbe  United  States  out  of 
the  monesrs  coming  Into  his  hands,  is  the  amount 
proved  to  have  been  received  by  him,  less  commis- 
sion and  expenses  of  the  sale  of  the  property  when 
that  does  not  exceed  the  amount  of  the  debt. 
United  States  v.  Clark  (1826)  1  Paine,  a  a  628. 

I.  BubrogaUon  of  tur^Ue*. 

The  same  right  of  priority  which  belongs  to  the 
government  attaches,  under  the  acts  of  congress, 
to  the  claim  of  an  Individual,  who,  as  surety  on  a 
custom-house  bond,  has  paid  money  to  the  govern- 
ment. Hunter  v.  United  States  (1881)  80  U.  a  5 
Pet.  178, 8  L.  ed.  81 

And  it  is  Immaterial  whether  the  payment  was 
made  by  the  surety  before  or  after  the  bankruptoy 
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ftrising  in  this  action  are  as  follows :  First. 
Do  the  facts  that  the  treasurer  of  the  plain- 
tiff deposited  the  public  funds  of  the  plain- 
tiff with  T.  A.  Ivent.  banker,  in  the  manner 
aboTe  found,  and  with  no  authority  except 
as  above  found,  and  that  said  Kent,  as  bank- 
er, paid  out  the  sums  upon  checks  of  his  de- 
positors, in  the  ordinary  course  of  business,  — 
said  depositors  being  creditors  to  the  amounts 
of  the  checlLS  so  drawn,— and  that  said  Kent, 
thereafter,  being  insolvent,  made  and  exe- 
cuted a  general  assignment  for  the  benefit  of 
all  his  creditors,  under  the  Assignment  Law 
of  the  state  of  Wyoming,  entitle  the  plaintiff 
to  a  lien  upon,  and  a  prior  payment  out  of, 


any  of  the  assets  In  the  hands  of  the  defend- 
ant, as  assignee  for  the  benefit  of  the  credit- 
ors of  the  said  Kent,  as  against  said  defen- 
dant, as  assignee,  and  as  against  the  general 
creditors  of  said  assigi^ed  estate,  said  assigned 
estate  being  insolvent,  to  the  extent  above 
found?  Second.  If  question  number  one 
shall  be  answered  in  the  affirmative,  against 
which  particular  assets  is  the  plaintiff  en- 
titled to  such  lien,  and  out  of  which  par- 
ticular assets  is  the  plaintiff  entitled  to  such 
prior  payment?" 

After  the  submission  of  the  questions  to 
this  court,  a  reargument  was  ordered  upon 
the  question  of  the  priority  or  preference  of 


of  tbe  piincipaL   Mott  v.  Marls  (1808)  2  Wash,  a  a 

ue. 

Aod  the  soretlee  are  entitled  to  priority  of  pay- 
ment out  of  tbe  bankrupt  prlndpalV  estate,  t>otb  of 
priodpal  and  interest.  Cbampneys  v.  Lyle  0808)  1 
Blnn.327. 

Sucb  preferenoe  riven  by  the  Act  of  March  1, 
17W.  to  sureties  on  a  custom-house  bond,  wbo  pay 
tlie  tame  to  tbe  United  States,  is  not  taken  away, 
and  that  act  is  not  repealed  by  tbe  bankrupt  act, 
firovidlDflr  for  pro  rata  payment  of  all  creditors. 
Mott  V.  Maris  and  Cbampneys  v.  Lyle,  supra. 

And  the  riffht  of  the  United  States  to  priority  of 
pajibent  under  tbe  act  of  oongreas  for  tbe  regula- 
tion of  the  collection  of  duties  attaches,  not  only 
■8  against  tbe  debtor  and  bis  asslflrnee  for  tbe  bene- 
fit of  creditors,  but  also  as  airainst  tbe  assigrnee  in 
bankruptcy  of  such  aasiiroee  who  bad  mixed  tbe 
funds  arising  from  tbe  assignment  with  his  own 
and  afterwards  became  a  bankrupt,  but  in  sucb 
oaoe  the  rights  of  a  surety  of  tbe  original  debtor  on 
a  oustom-house  bond,  wbo  bad  paid  tbe  indebted- 
ness to  the  United  States,  are  confined  to  the  es- 
tate and  efleots  of  his  insolvent  principal  so  that  he 
oannot  claim  priority  of  pajrment  from  the  as* 
■isnee  in  bankruptcy  where  no  part  of  the  estate 
of  bis  principal  ever  comes  to  the  hands  of  such 
■asignee.   Pollock  v.  Pratt  (1811)  2  Wash.  C.  C.  480. 

But  a  surety  wbo  has  paid  money  for  a  bankrupt 
to  discharge  of  a  bond  for  duties  has  not  tbe  right 
off  the  United  States  to  proceed  against  tbe  person 
off  the  bankrupt,  but  only  against  bis  effects.  Kerr 
w.  Hamilton  a800)  1  Craoch,  a  a  648. 

And  a  surety  on  a  custom-house  bond  who  has 
paid  tbe  debt  due  to  the  United  States  Is  merely 
entitled,  where  tbe  principal  Is  afterwards  dis- 
obarged  In  bankruptcy,  to  preference  out  of  the 
estate  of  tbe  bankrupt,  and  cannot  resort  to  an 
AOtion  against  him  for  the  recovery  of  tbe  amount 
paid.    Beed  v.  Emory  (1815)  1  Serg.  k  R.  880. 

Tbe  preference  given  to  a  surety  on  a  bond  for 
datles  Is  only  a  right  to  be  first  satisfied  out  of  tbe 
effects  of  the  insolvent  in  the  bands  of  his  assignees, 
and  not  a  right  to  maintain  an  action  thereon 
against  the  Insolvent  himself,  notwithstandinir  his 
discbarge,  and  tbe  discharge  may  be  set  up  in  de- 
fense of  sucb  action,  though  a  debt  due  to  the 
United  States  for  duties  Is  not  barred  by  sucb  a 
tiacbarge.    Aikin  v.  Dunlap  0819)  IB  Johns.  77. 

And  a  surety  on  a  custom-house  bond,  wbo  has 
paid  tt.  Is  not  entitled,  under  the  Act  of  Congress  of 
17W  providing  for  the  subrogation  of  the  surety  to 
tbe  rights  of  the  United  States  in  case  of  payment 
by  him.  to  be  subrogated  to  such  rights  as  against  a 
oo-surety  so  as  to  give  his  claim  for  eontrlbation 
pref erenoe  over  other  creditors,  and  be  Is  not  en- 
titled to  such  snbrogation  on  general  principles  of 
eqnity.  Bank  of  South  Oardina  v.  Adger  (1886)  2 
Hill,Bq.flK. 

And  a  purohaser  of  goods  sold  by  tbe  collector  of 
levenne  upon  which  the  duties  had  been  paid  by  a 
aorety  on  a  bond  given  for  tbe  payment  thereof, 
»  L.R.  A. 


wbo  Includes  in  the  purchase  price  the  amount  of 
the  duties  thereon,  is  not  entitled  to  preference  in 
payment  out  of  tbe  assets  of  tbe  principal  debtor 
in  the  hands  of  his  assignee  for  the  benefit  of  cred- 
itors under  the  act  of  congress  providing  tbeiefor 
in  case  of  payment  by  a  surety,  or  even  to  subroga- 
tion to  any  of  the  rights  of  tbe  United  States  at 
common  law.  Dlas  v.  Bouoband  0848)  10  Paige, 
446,  4  L.  ed.  1044. 

When  a  bill  is  filed  by  sureties  on  a  oustom-bouss 
bond  which  has  been  paid  by  them  for  substitution 
In  the  place  of  the  obligees  therein  and  to  settle 
their  rights  to  priority  of  payment  out  of  tbe  estate 
of  the  principal  debtor,  all  persons  standing  in  a 
like  situation  with  tbe  complainants  should  be 
made  parties  or  the  bill  should  be  filed  in  behalf  of 
tbe  complainants  and  of  all  otbers  who  were  sure- 
ties on  bonds  given  by  tbe  principal  debtor  for  du- 
ties and  who  had  paid  such  bonds  so  as  to  be  en- 
titled to  tbe  rights  and  remedies  of  tbe  United 
States  against  the  assigned  fund.    IbUL 

J.  What  auMunU  to  a  dnettUure  of  the  righL 

The  faUure  of  tbe  United  States  to  prove  its 
claim  against  a  bankrupt  m  bankruptcy  proceed- 
ings does  not  affect  its  right  to  priority  of  pay- 
ment. Lewis  V.  United  States  (1875)  SB  U.  S.  618,  a 
L.  ed.  613. 

It  does  not  waive  its  right  of  priority  of  payment 
out  of  the  assets  of  an  insolvent  by  proving  its 
chiim  before  the  commi^ioners  of  the  bankrupt 
and  voting  in  tbe  choice  of  assignees.  Harrison  v. 
Sterry  (1809)  9  U.  S.  6  Oranch,  OS,  8  L.  ed.  104. 

And  it  is  not  required  to  prove  a  debt  due  it  from 
the  estate  of  a  bankrupt  before  filing  a  bill  to  en- 
force Its  right  of  priority  of  payment.  United 
BUtes  V.  Lewis  a874)  18  Nat  Bankr.  Beg.  88. 

AlthouRh  it  may  prove  a  debt  due  it  and  assert 
its  right  of  priority  of  payment  In  a  bankruptcy 
proceeding  against  the  debtor,  it  la  not  obliged  to 
do  so,  but  stands  in  tbe  category  of  creditors  wbo 
are  not  affected  by  the  proceedings.  United  States 
V.  Barnes  (1887)  81  ITed.  Bep.  TO;  Re  Huddell  a89D 
47  Fed.  Kep.  208. 

It  is  not  bound  by  tbe  bankruptcy  acts,  and  is  en- 
titled to  recover  the  full  amount  of  its  claim  irre- 
spective of  the  rights  of  oreditorB  under  such  pro- 
oeedings.    Bs  Huddell,  cupno. 

An  assignment  in  bankruptcy  made  under  and 
by  direction  of  the  bankrupt  law  does  not,  under 
the  proviso  thereof  that  nothing  therein  contained 
shall  affect  the  right  of  priority  of  the  United 
States,  bind  tbe  United  States  or  prevent  it  from 
claiming  priority  of  payment  of  an  Indebtedness 
due  it  out  of  tbe  assets.  United  States  v.  Fisher 
(1804)6  U.  S.S Oranch,  868, 8 L.  ed. 804. 

And  a  United  States  district  attorney  has  no 
power  by  any  step  on  his  part  under  tbe  commis- 
sion of  bankruptcy  to  waive  tbe  right  of  priority 
of  the  United  States  In  tbe  distribution  of  the  aa- 
aets  of  an  insolvent  debtor,  as  sucb  power  is  not 
wttbin  the  scope  of  the  authority  delated  to  blm 
16 
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payment  of  the  state  and  the  county  of  Lara- 
mie, and  able  and  exhaustive  arguments  were 
made  upon  this  question.  Owing  to  the  lim- 
ited time  within  which  the  delicate  Questions 
to  be  disposed  of  must  be  determined,  caused 
by  an  impending  change  in  the  personnel  of 
this  court^  the  discussion  of  the  points  in- 
volved will,  of  necessity,  be  limited ;  but  it 
is  desirable  that  a  speedy  determination  of 
the  matters  presented  by  the  district  court 
should  be  had,  owing  to  the  reason  above  as- 
signed, the  magnitude  of  the  case,  the  im- 
portance of  the'questions  involved,  and  the 
necessity  of  facilitating  the  settlement  of 
the  estate  of  the  insolvent 


1.  It  is  ureed  with  great  force  that  under 
the  common  law  and  the  constitution  of  thi* 
state,  the  state  and  the  coun^  of  Laramie 
have  a  preference  or  priority  oi^^ payment  over 
the  general  creditors  of  the  insolvent  debtor, 
in  the  distribution  of  his  estate  in  the  hand* 
of  his  assignee  by  a  deed  of  assignment  ex- 
ecuted bv  the  debtor  in  trust  for  all  his  cred- 
itors, without  preference  or  priority,  under 
the  provisions  of  the  voluntary  assignment 
statute  of  this  state.  Sess.  Laws  1890,  chap. 
51.  It  is  asserted  that  the  state  of  Wyoming 
and  her  municipality,  the  county  of  Lara- 
mie, as  a  subdivision  thereof  for  certain  gov- 
ernmental purposes,  has  succeeded  to  the  pre- 


aod  as  It  woald  be  directly  oontrary  to  the  provi- 
sion of  the  National  Bankruptcy  Act  that  nothing 
therein  contained  ahaU  in  any  manner  affect  the 
rlgrht  to  prior  satisfaction  of  debts  due  the  United 
States.    United  States  v.  Clason  (1806)  2  Brev.  118. 

So  tbe  rlerbt  of  the  United  States  to  prior  satis- 
faction of  a  claim  due  It  from  an  insolvent  surety 
on  a  custom-boupe  bond  out  of  tbe  avails  of  a 
Judgment  obtained  by  him  airainst  the  principal  In 
the  bond,  who  was  also  insolvent,  for  moneys 
which  be  was  compelled  to  pay  thereon,  is  not  af- 
fected by  tbe  discharge  of  the  principal  from  im- 
prisonment under  a  special  act  of  oongress  provid- 
ing tbat  any  estate  wbioh  be  ml«rbt  subsequently 
acquire  sbould  be  liable  to  be  taken  In  the  same 
manner  as  if  be  bad  not  been  Imprisoned  and  dis- 
charged, though  tbe  act  omitted  tbe  usual  pro- 
vision tbat  jthe  Judgment  sbould  remain  good  and 
sufficient  la  law.  Hunter  v.  United  States  (1881)  80 
U.  S.  5  Pet.  178,  8L.  ed.  88. 

A  decree  in  a  state  court  declaring  a  partnership 
and  directing  tbe  payment  of  the  partnership 
debts  out  of  tbe  assets  in  tbe  bands  of  tbe  admin- 
istrator of  one  of  tbe  partners  who  bad  died  in- 
solvent indebted  to  tbe  United  States,  obtained  in 
a  proceeding  instituted  by  tbe  creditors  of  tbe 
partnership  in  which  tbe  United  States  was  not 
made  a  party  and  did  not  appear,  is  not  binding 
upon  tbe  United  States  and  does  not  Impair  its 
rights,  though  tbe  administrator  took  objection 
based  upon  tbe  indebtedness  to  It  and  its  right  of 
priority;  and  notwithstanding  such  decree  the 
priority  of  the  government  attaches  and  the  ad- 
ministrator becomes  a  trustee  for  tbe  United 
States  whenever  assets  come  to  his  bands.  United 
States  V.  Duncan  (1830)  4  McLean,  007, 12  111.  608. 

Nor  can  the  assertion  of  a  joint  claim  against  the 
proceeds  of  the  estate  of  a  bankrupt  firm  delMir 
the  effect  of  a  proof  of  claim  which  entitles  tbe 
United  States  to  priority  of  payment  out  of  the 
separate  estates  of  the  partners  also.  lU  Vetter- 
lein  (1884)  20  Fed.  Bep.  109. 

And  the  payment  by  the  secretary  of  the  treas- 
ury of  the  whole  of  a  sum  awarded  to  an  insolvent 
principal  on  a  bond  for  duties  upon  a  claim  against 
a  foreign  nation,  to  bis  assignee,  where  be  bad 
been  authorized  to  deduct  therefrom  a  sum  due 
from  the  principal  to  a  surety  on  such  bond  for  a 
payment  which  he  had  been  required  to  make 
thereon,  and  retain  tbe  same  by  virtue  of  the  right 
of  the  United  States  to  priority  of  payment  of  a 
claim  due  it  from  tbe  surety  who  was  also  insolv- 
ent, docs  not  bar  the  claim  of  the  government  or 
prevent  proceedings  against  tbe  assignee  to  re- 
cover thereon.  Hunter  v.  United  States  (1881)  30 
U.  S.  5  Pet.  173, 8  L.  ed.  88. 

But  the  right  of  the  United  States  to  priority  of 
payment  of  an  indebtedness  due  it  out  of  a  fund 
In  tb:>  bands  of  a  bankruptcy  court  must  be  worked 
out  through  the  bankruptcy  act,  and  while  it  Is 
not  bound  to  go  into  a  bankruptcy  court,  and  is 
not  concluded  by  a  ceitlflcate  of  discbarge,  if  it 
29  L  K.  A. 


claims  priority  out  of  the  fand,  it  must  assert  it* 
claim  Just  as  the  state  and  operatives  and  persona 
subrogated  to  the  rights  of  the  government  are  re- 
quired to  do.  United  States  v.  Murphy  (1888)  IS 
Eed.  Rep.  680. 

And  when,  knowing  that  the  estate  of  Its  detitor 
is  being  administered  upon  in  a  bankruptcy  court; 
it  stands  by  and  asserts  no  claim  to  tbe  fund  and 
suffers  the  settlement  to  proceed  and  final  dlstribn- 
tion  to  be  made,  under  the  terms  of  tbe  bankmptoiy 
act,  it  waives  its  right  of  priority  of  payment  oat 
of  the  bankrupt  estate.    IMd, 

Thougb,  by  omitting  to  prove  its  daim  in  bank- 
ruptcy proceedings  against  tbe  debtor  until  after 
tbe  distribution  of  a  part  of  the  assets  of  the  estate, 
leaving  a  portion  insufficient  to  pay  its  claim,  tbe 
United  States  does  not  loee  its  right  to  proceed 
against  the  assignee  therefor  where  he  had  notloo 
of  its  clalnuaUnlted  States  v.  Barnes  (1887)  81  Ved. 
Bep.  TOfi. 

k.  JBow  assorted. 

While  it  is  not  required  to  do  so.  tbe  United 
States  may  prove  a  debt  due  It  and  assert  its  right 
of  priority  of  payment  in  a  bankruptcy  proceeding 
against  the  debtor.  United  States  v.  Barnes  (1887) 
81  Fed.  Rep.  706;  He  HuddeU  (1801)  47  f^d.  Rep.  a06L 

So  tbe  United  States  when  entitled  to  priority  of 
payment  of  an  indebtedness  due  it  out  of  the  as- 
sets of  an  insolvent  debtor,  may  maintain  an  action 
of  assumpsit  against  tbe  assignee  for  the  recovery 
of  money  received  by  him  under  the  assignments 
United  States  v.  Clark  OSSA)  1  Paine,  a  a  OiO. 

Or  for  the  recovery  of  the  amount  of  a  bond 
given  for  an  indebtedness  by  the  assignee  to  tbe 
assignor,  which  was  omitted  from  the  assignments 
IMd. 

For  instances  of  actions  against  assignees,  exeo- 
utors  and  administrators  to  establish  the  right  of 
priority  of  tbe  United  States,  see  aupra^  under 
beading.  Liability  of  asstgnee  or  repregentntivt. 

So  where  a  fund,  out  of  which  the  United  States 
claims  priority  of  payment  of  a  sum  due  It,  is  in  the 
hands  of  an  assignee  of  an  insolvent,  proceedings 
at  law  to  establish  tbe  right  might  be  Inadequate, 
and  therefore  proceedings  in  equity  are  proper. 
Hunter  v.  United  States  (1881)  80  U.  &  6  Pet.  17»,  S 
L.ed.88. 

And  in  United  States  v.  Olark  (18S6)  1  Paine,  C.  GL 
620,  it  was  said. that  when  necessary  to  obtain  the 
aid  of  a  court  of  equity  to  carry  its  right  of  priority 
of  payment  out  of  the  assets  of  an  Insolvent  debtor 
in  the  hands  of  a  trustee,  into  effect,  the  United 
States  could  file  its  bill  as  in  compelling  tbe  execu- 
tion of  a  trust. 

The  United  States  circuit  court  has  Jurisdiction 
of  a  bill  in  equity  brought  by  the  United  States 
against  a  debtor  of  an  Insolvent  indebted  to  it, 
claiming  priority  of  payment  under  tbe  Aot  of 
Ck)ngreBs  of  1799,  chap.  128,  S  65,  thougb  the  local 
laws  where  the  suit  is  brought  allow  a  creditor  to 
proceed  against  a  debtor  of  his  debtor  by  a  peou- 
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rogative  of  the  British  aoverelgn;  that  his 
debt  should  be  preferred  to  that  of  his  8ub> 
ject ;  and  that  this  prerugative  has  become,  to 
the  states  of  the  American  republic,  ao  at- 
tribute and  incident  of  sovereignty.  Two 
familiar  maxims  are  quoted  as  the  quintes- 
■ence  of  the  British  law :  **  Quandojw  dom- 
ini  regit  et  iubtUti  innmul  eancurrunt,  jtu 
r^U  praferri  debet, "  and  **  Theeaunu  regie  eet 
vinatlum  paeie  ei  bellorum  nervue,^  These 
maxims,  it  is  said,  should  apply  to  the  state. 
and  her  revenues  should  be  protected  with  as 
much  solicitude  as  those  of  the  British  king, 
as,  though  her  treasury  may  not  be  the  *^  bond 
of  peace  and  the  sinew  .of  war, "  yet  she  stands 


in  the  attitude  of  parene  patrim,  charged,  as 
she  is,  directly,  through  her  municipal  sub- 
divisions, with  the  government  of  the  people, 
in  the  enforcement  of  the  law  and  the  rights 
of  her  citizens,  through  her  tribunals  of  jus- 
tice;  in  the  maintenance  of  the  public  order, 
and  the  execution  of  the  laws ;  in  the  educa- 
tion of  the  voung ;  in  the  support  of  the  in- 
digent ;  in  the  work  of  internal  improvement ; 
and  in  the  various  agencies  of  government 
that  the  state  controls  in  the  interest  of  her 
citizens.  As  1  iens  are  created  by  her  positive 
statute  upon  both  realty  and  personalty  on 
which  they  are  imposed,  it  is  contended  that 
at  much  concern  sliould  be  manifested  in  the 


liar  process  of  law.  United  States  v.  Rowland  (ISIO) 
17  U.  S.  4  Wheat.  IDS,  4  L.  ed.  6M. 

And  the  UDited  States,  after  having  filed  a  bill  in 
the  circuit  court  olalmiDg  the  payment  of  a  debt 
due  It  from  a  debtor  who  had  previously  been  dls- 
oharflred  under  the  Insolvent  law  of  Bhode  Island, 
on  tbe  ground  of  an  assUmment  made  to  it  by  the 
debtor  who  was  dlscharsred  from  imprtoonment  on 
tbe  condition  that  be  should  make  such  an  asBlffn- 
meot.  may  file  an  amended  bill  claimlDflr  priority 
ander  the  act  of  oonsrresB  giving  the  right  against 
debtors  who  have  become  insolvent;  and  on  the 
bearing  it  may  rely  upon  the  whole  ease  made  by 
tbe  bill  or  it  may  abandon  some  of  the  special  pray- 
ers contained  in  it.  Hunter  v.  United  States  (1881) 
80  U.  B.  6  Pet  178. 8  L.  ed.  80. 

So  a  sale  of  lands  under  execution  on  oonfeswd 
Judgments  wbich  amounted  to  a  voluntary  trans- 
fer of  all  the  debtor*B  property  so  as  to  entitle  the 
United  States  to  priority  of  payment  of  an  indebt- 
edness ot  the  Judgment  debtor  to  it,  may  be  de- 
clared null  and  void,  and  it  may  be  disregarded  so 
■8  to  enable  the  Umte<f  States  to  sell  the  same  to 
enforce  tbe  Judgment  obtained  on  the  Indebted- 
ness doe  it  and  thus  work  out  Its  right  of  priority 
of  payment.  United  States  v.  Griswold  (1881)  8 
Ved.  Rep.  488. 

And  when  the  United  States  has  obtained  a  Joint 
Judgment  against  all  the  obligors  in  a  Joint  and 
several  bond  given  for  duties,  both  principal  and 
■aretiee,  and  one  of  the  obligors  dies  and  the  other 
becomes  insolvent,  it  may  by  virtue  ot  its  right  of 
priority  in  case  of  insolvency,  maintain  a  suit  in 
equity  for  the  recovery  of  the  debt  out  of  the  as- 
sets of  the  deceased  Judgment  debtor  whose  estate 
was  also  insolvent.  United  States  T.  Gushman 
(1838)  2Sumn.  tfS. 

All  persons  standing  in  a  like  situation  with  the 
oomplainant  should  be  made  parties  to  a  bill  filed 
by  sureties  in  a  custom-house  bond  which  bad  been 
peid  by  them,  for  substitution  in  the  place  of  the 
obligee  therein  and  to  settle  their  rights  to  priority 
<vf  payment  out  of  the  estate  of  the  prinoipal 
debtor,  or  the  bill  should  be  filed  in  behalf  of  tbe 
complainants  and  of  oil  others  who  were  sureties 
on  bonds  given  by  the  prmctpal  debtor  for  duties, 
and  who  had  paid  such  bonds  so  as  to  be  entitled  to 
the  rights  and  remedies  of  the  United  States 
against  the  assigned  fund.  Diss  v.  Douchaud  (1843) 
]0Fa]ge,4iS,4  lled.1044. 

in.  Priortby  c/  iJu  states. 

a.  Upon  what  hOKd, 

•  The  right  of  the  state  to  priority  of  payment  of 

debts  due  it  is  placed  by  the  courts  of  the  different 

states  recognising  it  upon  diiferent  grounds. 

Thus  in  Maryland  the  state  Is  held  entitled  to 
priority  of  payment  of  a  debt  due  it  out  of  the  as- 
■ets  of  tbe  estate  of  a  deceased  person  as  a  preroga- 
tive right  from  the  common  law.  Orem  v.  Wright- 
■on  (18789  fil  Md.  84, 84  Am.  Bep.  880;  As  Greenes  Es- 
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tate(I84B)  4Md.  Oh.  8S0(  State  v.  Baltimore  (UBT)  10 
Md.604. 

The  state  Is  given  priority  by  virtue  of  the  third 
article  of  the  Declaration  of  Bights  made  on  the  8d 
of  November,  1770,  declaring  that  the  mhabitants 
are  entitled  to  tbe  common  law  of  England  aooofd^ 
Ing  to  the  course  of  that  law  and  to  the  benefit  of 
suoh  Bnglish  statutes  as  existed  at  the  time  of 
their  first  emigration,  eto^  and  also  to  all  the  aots 
of  assembly  In  force  on  tbe  1st  of  June,  1774.  where 
no  Individual  creditors  have  prior  liena  State  v. 
Bank  of  Maryland  (1834)  0  GiU*  J.  888,  88  Am.Bep. 
601. 

So  in  Jones  v.  Jones  (1887)  1  Bland,  Ob,  444, 18  Am. 
Deo.  887,  holding  that  a  debtor*s  real  estate  is  liable 
under  the  Maryland  statute  to  be  taken  ta  execu- 
tion, it  was  said  that  in  England  the  king*s  debt  In 
execution  and  In  the  adndnlstration  of  a  deceased^s 
estate  is  preferred  to  that  of  a  citiaen,  which  right 
of  preference  was,  in  Maryland,  extended  to  the 
lord  proprietary,  and  after  our  Revolution  it  was 
held  to  have  devolved,  according  to  the  principles 
of  the  common  law  upon  the  state,  and  it  has  been 
expressly  declared  that  all  lands  and  tenements  be- 
longing to  any  public  debtor  after  the  commence- 
ment of  suit  against  him  shall  be  liable  to  execu- 
tion in  whatever  hands  or  possession  they  may  be 
found  (March,  1778,  chap.  9, 9  0;  Nov.,  1787,  chap.  40, 
by  which  legislative  enactment  the  state's  lien  as 
In  England  relates  not  merely  to  the  date  of  the 
Judgment  but  to  the  commencement  of  the  action), 
whence  it  follows  that  tbe  liability  of  the  real  es- 
tate of  a  debtor  to  tbe  state  to  be  taken  m  execu- 
tion and  the  lien  of  the  state  incident  to  suoh  lia- 
bility are  founded  upon  tbe  common  law  and  the 
acts  of  assembly  passed  in  express  relation  to  debts 
dueto  the  state. 

In  New  York  it  was  held  In  Beoeiver  of  Taxes  v. 
Yonkers  ft  N.  Y.  Ftare  Ins.  Go.  (1872)  cited  in  article 
in  18  Alb.  L.  J.  296,  that  the  state  is  a  preferred 
creditor  upon  the  ground  that  it  had  succeeded  to 
the  common-law  prerogative  of  the  king. 

And  in  Wendell  v.  Jackson  (1881)  8  Wend.  188,  £8 
Am.  Dec.  085:  Lansing  v.  Smith  (1888)  4  Wend.  9,  21 
Am.  Dec.  89.  and  People  v.  Herkimer  (1885)  4  Ctow. 
845, 16  Am.  Deo.  879,— each  turning  upon  a  question 
foreign  to  this  note,  it  was  said  that  the  people  of 
the  state,  as  successors  of  its  former  so vereigo,  the 
king,  are  entitled  to  all  the  rights  which  formerly 
belonged  to  him  by  virtue  of  his  prerogative. 

The  time  of  such  succession  to  the  rights  of  the 
crown  being  placed  upon  the  declaration  of  inde- 
pendence, in  Wendell  v.  Jackson,  euprcu 

So  in  Pennsylvania  the  rule  appears  to  haveorig- 
inallT  been  the  same,  though  It  was  subsequently 
modified  by  statute. 

Thus  In  Com.  v.  Baldwin  (1888)  1  Watts,  64, 20  Anu 
Dec.  88,  holding  that  the  commonwealth  is  not 
bound  by  a  statute  limiting  the  duration  of  the  lien 
of  a  Judgment  unless  expressly  named  therein,  it 
was  adjudged  that  the  oommonwealth  bad  suoi 
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preservation  intact  of  the  public  moneys 
which  are  the  fruits  of  taxation.  The  source 
of  this  power  and  right  of  preference,  it  is 
asserted,  is  grounded  mainly  on  the  common 
law,  and  upon  certain  proviilons  of  our  con- 
stitution. 

Whatever  of  the  common  law  is  in  force 
in  this  jurisdiction  Is  here  bj  the  terms  of 
the  statute  adopting  It,  enacted  at  an  early 
day,  and  incorporated  in  section  498  of  the 
Revised  Statutes  of  Wyoming.  It  reads  as 
follows:  "The  common  law  of  England  as 
modified  by  judicial  decisions,  so  far  as  the 
same  is  of  a  general  nature,  and  not  inap- 
plicable, and  all  declaratory  or  remedial  acts 
or  statutes  made  in  aid  of,   or  to  supply  the 


defects  of,  the  cuniTiion  law  prior  to  the  fourth 
year  of  James  tiie  First  (excepting  the  second 
section  of  the  sixtii  chapter  of  forty -third 
Elizabeth,  the  eighth  chapter  of  the  thir- 
teenth Elizabeth  and  the  ninth  chapter  of 
thirty-seventh  Henry  Eighth)  and  which  are 
of  a  general  nature  and  not  local  to  England, 
shall  be  the  rule  of  decision  In  this  territory 
(state)  when  not  inconsistent  with  the  laws 
thereof,  and  shall  be  considered  as  of  full 
force,  until  repealed  by  legislative  author- 
ity. "  The  British  statutes  excepted  from  this 
act  of  adoption  are :  **  An  act  for  avoiding 
trifling  and  frivolous  suits  in  her  majesty's 
courts  at  Westminster"  (Stat.  48  Eliz..  chap. 
6,  g  2)  ;    ''An  act  against  usury"  (Stat.  18 


oeeded  to  so  much  of  the  preroffatlve  of  the  klnff 
as  belonged  to  htm  in  the  capacity  ot  parens  patriw 
or  universal  trustee,  and  the  rule  was  laid  down 
that  the  legislature  shall  not  be  taken  to  hare  post- 
poned a  public  right  to  that  of  an  individual  unless 
such  an  Intent  be  manifested  by  explicit  terms  or 
at  least  by  necessary  and  irresistible  implication. 

But  in  Ck)m.  v.  Lewis  (18U)  6  Btnn.  266.  it  was  said 
that  'the  state  of  Pennsylvania  always  took  pref- 
erence to  Individuals  until  the  Act  of  April,  1704, 
which  directs  that  debts  due  to  the  state  from  de- 
ceased persons  shall  be  laat  paid.** 

This  modification,  it  will  he  observed,  applies  to 
deceased  debtors  only.  The  state  still  takes  prefer- 
ence in  the  estates  of  living  debtors  and  an  account 
settled  by  the  accounting  olBoers  of  the  common- 
wealth becomes  a  lien  on  all  the  real  csluv;  of  the 
debtor.  Dictum  in  Com.  v.  Lewis,  tupra:  and  see 
Forney  v.  Com.  nstf)  10  Pa.  406,  set  forth  under 
headings.  Nature  omd  extent,  and  Wlien  U  altaches 
and  how  devested ;  Commonwealth's  App,  .1846)  4 
Pa.  104:  and  Re  Arnold's  Estate  (1863)  46  Pa.  277,— 
set  forth  under  first  heading  above  named;  and  in 
Be  Mitoheirs  Bstate  (1888)  2  Watts,  87,  set  forth  un- 
der  heading.  When  it  aftoe/ies  and  how  devested. 

And  in  Georgia  the  prerogative  right  of  the  state 
to  preference  or  priority  in  the  payment  of  debts 
was  held  to  have  constituted  a  branch  of  the  com- 
mon law  in  England  and  as  such  to  have  been 
adopted  by  the  state  by  the  Act  of  1874  which  Intro- 
duced into  the  Jurisprudence  of  that  state  the 
whole  body  of  the  common  law  so  far  as  it  was  not 
Inconsistent  with  its  frame  of  government,  in  Bob- 
Inson  V.  Bank  of  Darien  (1856)  18  Qa.  66. 

In  that  case  it  was  said  that  the  right  of  priority 
of  payment  of  public  debts  is  given  because  it  is 
necessary  to  enable  the  state  to  accomplish  the  end 
of  its  institution;  that,  as  the  government  was  es- 
tablished for  the  good  of  the  whole  and  can  only 
be  su  pported  by  means  of  its  revenue,  this  revenue 
ought  to  be  protected  for  the  benefit  of  the  whole. 

But  the  right  of  the  state  to  priority  of  payment 
does  not  exist  with  all  the  incidents  to  the  royal 
prerogative  right  In  England.  The  priority  of  the 
states  is  a  rule  only  in  the  distribution  of  the  prop- 
erty of  the  debtor  requiring  the  debt  due  the  state 
to  be  Qrst  paid  when  the  individual  creditor  has  no 
antecedent  lien  overreaching  it.    Ihid, 

And  in  Kentucky,  in  Com.  v.  Logan  (1800)  1  Bibb, 
680,  the  decision  that  a  specialty  to  an  Individual 
has  priority  over  a  simple-contract  debt  to  the 
commonwealth,  is  decided  upon  common-law  prin- 
ciples and  authorities,  though  the  coiurt  nowhere 
holds  that  the  state  Is  pofisessed  of  the  common- 
law  prerogative  and  right  of  priority  of  the  king. 

The  state  of  New  Jersey,  however.  Is  held  not  to 
possess  the  common-law  prerogative  of  the  crown 
to  have  debts  due  it  paid  in  preference  to  debts 
due  to  other  creditors.  Middlesex  County  Board 
«f  Chosen  Freeholders  v.  State  Bank  at  New  Bruns- 
wick (1878)  80  N.  J.  Bq.  8U,  affirming  20  N.  J.  Eq.  268. 
29  L.  R.  A. 


And  in  South  Carolina  it  Is  held  that  the  state  Is 
not  entitled  to  priority  over  other  creditors  ezoept 
in  cases  provided  by  statute.  State  v.  Gieary  (1633) 
2Hill,L.pt.2.  P.600. 

And  that  the  common-law  prerogative  of  the 
king  to  be  paid  in  preference  to  all  other  creditors 
does  not  apply  to  the  state.  The  right  of  the  state 
depends.  In  this  respect,  altogether  upon  the  stat- 
ute law.    Kllnck  v.  Keckley  (1835)  2  Hill,  Eq.  250. 

So  in  State  v.  Harris  (1832)  2  Bail.  L.  508.  It  was  held 
that  the  king^s  prerogative  of  preference  In  the  pay- 
ment of  debts  due  the  crown  has  not  been  extended 
to  that  state  so  as  to  entitle  the  state  to  priority  of 
payment  of  a  debt  which  does  not  oonstltute  a  spe- 
dflc  lien  upon  the  property  of  the  debtor,  as  the 
prerogative  right  has  been  so  modified  as  to  de- 
pend upon  statute  and  none  of  the  statutes  wltli 
relation  thereto  have  been  adopted  in  that  state. . 

And  in  Commissioners  of  Public  Accounts  v. 
Greenwood  (1705)  1  Desauss.  Bq.  450,  it  was  held  that 
the  state  of  South  Carolina  has  not  retained  the  com- 
mon-law prerogative  of  the  king  of  an  unlimited 
priority  of  payment  of  deUts  due  it  before  those  of 
a  citizen  so  as  to  give  it  a  right  to  priority  of  pay- 
ment out  of  the  estate  of  a  deceased  commissioner 
of  the  treasury  of  a  claim  for  a  breach  of  his  oflk- 
cial  bond  over  claims  upon  Judgment  and  mort> 
gflges  due  to  private  creditors. 

Baxter  v.  Baxter  (1884)  23  6.  a  114,  however,  ciitU 
olses  State  v.  Harris,  and  Kllnck  v.  Keckley,  supra, 
the  court  saying  that  the  preference  of  the  state  Is 
not  based  upon  the  ground  of  prerogative  and 
therefore  confined  to  such  debts  as  are  due  to  the 
state  as  a  sovereign,  as,  for  Instance,  taxes,  but  that 
it  rests  solely  upon  the  terms  of  the  act,  and  the 
only  question  is  as  to  the  proper  construction  of  the 
language  there  used. 

In  that  case  it  was  said  that  all  that  was  decided 
by  State  v.  Harris,  supra,  was  that  the  state  was  not 
entitled  at  common  law  on  the  ground  of  preroga- 
tive to  any  preference  over  other  creditors. 

The  proviso  to  the  fifth  subdivision  of  the  section 
regulating  preferences  of  the  bankruptcy  aut  that 
nothing  contained  in  the  act  shall  Interfere  with  the 
assessment  or  collection  of  taxes  by  authority  of 
the  United  States  or  of  any  state,  does  not  create  a 
preference  in  favor  of  a  state,  other  than  that  in 
which  proceedings  in  bankruptcy  are  pending, 
which  has  faUed  to  collect  taxes  due  it  from  ttie 
bankrupt.    Be  Ambler  (187B)  8  Ben.  ITS. 

b.  OofistittiMofiaUfi/  of  provisions  for. 

As  a  general  rule,  the  constitutionality  of  pro- 
visions for  priority  of  the  states  In  the  payment  of 
debts  due  them  has  remained  unquestioned,  but  the 
right  has  been  so  repeatedly  upheld  when  ques- 
tioned upon  other  grounds,  as  to  tend  strongly 
toward  placing  it  In  the  list  of  settled  questions. 

In  State  v.  Dickson  (1868)  88  Ga.  171,  however,  the 
Georgia  Act  of  1868,  aothoriidng  prioiltr  of  pay- 
ment of  olaims  due  the  state,  was  claimed  to  be 
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£li2.,chap.  8)  ;**  A  bill  against  usury"  (Stat. 
87  Hen.  VlII..  chap.  9).  The  period  fixed 
for  transplanting  the  common  law  into  this 
countrT,  and  the  time  in  which  it  is  con- 
sidered as  having  effect  over  this  Jurisdic- 
tion»  is  the  fourth  year  of  James  I.,— the 
period  when  the  first  territorial  or  colonial 
government  was  established  in  America,  and 
with  it  the  common  law  of  England,  at  it 
then  existed.  Penny  v.  Little,  4  111.  804. 
The  charter  to  Gates,  Somers,  and  others  for 
the  colony  of  Viririnia,  was  granted  in  the 
fourth  year  of  that  monarch,  on  the  10th 
day  of  April,  1006 ;  and  by  it  provision  was 
muile  for  the  establishment  of  a  government  in 
the  wilds  of  America,  which  should  rest  upon 


the  reason,  the  experience,  and  the  luster  of 
the  British  jurisprudence.  By  our  statute, 
the  common  law  is  adopted,  with  ^all  de- 
claratorv  and  remedial  acts  or  statutes  made 
in  aid  of,  or  to  supply  the  dcfecta  of,  the  com- 
mon law,"  prior  to  the  time  when  the  first 
colonial  irovemment  was  established  by  Eng- 
land upon  American  soil,  with  the  exception 
of  certain  statutes  mentioned ;  and  these  cura- 
tive and  remedial  statutes  must  be  as  well 
consulted  as  the  common  law,  in  order  to  as- 
certain the  body  of  law  adopted  here. 

The  right  of  the  crown  to  have  its  debts 
preferred  was  of  very  ancient  origin,  and  was 
recognized  in  Magna  Charta.  It  was  held  to 
be  an  incident  to  sovereignty,  and  not  as  a 


unconstitatlonal  as  a^aloBt  debts  to  iDdlviduato  fn- 
curred  before  its  eoactmeDt,  as  violating  the  obllffa- 
tlon  of  the  contract  between  debtor  and  creditor, 
but  the  court  SHld  tbnt  it  tbouirbt  the  statute  to  be 
merely  declaratory  of  whattbc  law  previously  was, 
but  tbat,  if  it  were  otberwise,  it  did  not  see  how  the 
obllifation  of  the  contitect  could  be  impaired  by  the 
assert ioD  by  the  state  of  a  priority  which  she  claims 
and  exerdaee  In  all  oases,  in  the  ooUeodon  of  her 
reyenues. 

o.  Nature  tmd  eaUftiL 

Wbere  the  rlfpht  of  a  state  to  priority  of  iMiyment 
of  debts  due  it  rests  solely  upon  statutes  providing 
therefor,  its  extent  and  nature  depend  entirely 
upon  tbe  proper  construction  of  the  laniruaire  used 
m  tbe  enactment.  Baxter  v.  Baxter  (1884)  28  8.  0. 
114. 

And  it  is  not  entitled  to  priority  except  in  the 
cases  provided  by  the  statute.  State  v.  deary  0888) 
2  HiU,  U  pt.  2.  p.  800. 

Thus  the  priority  of  payment  of  debts  due  to  the 
public  directed  by  the  South  GaroUna  Act  of  1788, 
in  the  administration  of  the  assets  of  a  deceased 
person*  does  not  extend  to  the  preference  of  a  debt 
due  to  the  state  in  distributing  the  estate  and 
effects  aasifrned  by  a  debtor  under  the  insolvent 
debtor's  act.   State  v.  Harris  (1882)  2  Bail  L.  fioa 

And  tbe  state  has  no  rlffht  of  priority  in  the  pay- 
ment of  debts  due  it  under  the  Act  of  the  Province 
of  Maryland  of  1660,  chapter  28,  srivinfc  such  priority 
to  the  lord  proprietary  of  Maryland,  as  that  act  was 
confined  to  the  proprietary  and  his  Heirs,  and  was 
not  in  existence  at  the  time  of  the  Revolution. 
State  V.  Bank  of  Maryland  (1834)  6  Gill  &  J.  206. 228, 
26  Am.  DecfiSL 

Where  the  right  of  the  state  to  priority  is  based 
'ipon  tbe  preroflrative  riirht  of  the  kintj,  its  former 
sovereign,  its  nature  and  extent,  of  course,  depend 
upon  the  prerogative  right  as  exercised  at  common- 
law  subject  to  the  modifications  necessitated  by  our 
different  and  differing  forms  of  government. 

**Aooiently  tbe  king  might,  by  bis  writ  of  protec- 
tion, prevent  any  subject  from  suing  his  debtor 
until  bis  debt  was  paid.**  Middlesex  County  Board 
of  Choeen  Freeholders  v.  State  Bank  at  New 
finioawick  (1878)  28  N.  J.  Bq.  28& 

**  Debts  due  the  crown  by  record  or  upon  specialty 
are  entitled  to  preference  over  debts  of  the  same 
class  due  to  subjects,  but  simple-contract  debts  due 
to  tbe  crown  are  not  entitled  to  preference  over 
debts  of  record  due  to  subjects,  but  where  both  are 
simple-contract  debts,  that  dne  to  the  crown  must 
be  preferred.**    ibkt 

And  the  state  is  entitled  to  priority  at  common 
law  whenever  she  and  a  citizen  have  claims  of 
equal  degree  and  a  confiict  arises  by  death  or  tbe 
act  of  the  party,  the  debtor  not  havin»r  enougb  to 
pay  his  debts.  B€  Green*B  Estate  (1848)  4;  Md.  Ch. 
856. 

The  priority  of  the' state,  however,  is  a  rule  only 
»9L.R  A. 


in  the  distribution  of  the  property  of  the  delytor, 
requiring  the  debt  due  the  state  to  be  first  paid 
when  the  individual  creditor  has  uo  antecedent  Ilea 
overreaching  it.  Robinson  v.  Bank  of  Darien  (1866) 
18<}a.6& 

And  the  state  is  entitled  to  priority  of  payment  of 
a  debt  due  it  out  of  the  aasets  of  the  estate  of  a  do- 
ceased  person,  except  where  some  antecedent  lien 
stands  in  the  way.  Orem  v.  Wrightson  (1878)  51  Md. 
84, 84  Am.  Bep.  286. 

Debts  due  tbe  state  have  priority  in  the  distribu- 
tion of  the  estate  of  an  insolvent  over  debts  due 
private  individuals  without  reference  to  the  re- 
spective dates  of  the  liens.  Seay  v.  Bank  of  Bomo 
(1881)  66  Ga.  61&. 

And  the  state  is  entitled  to  priority  of  payment 
out  of  property  in  the  hands  of  an  beir.  of  a  bond 
passed  to  it  by  the  ancestor  in  his  lifetime,  over  a 
bond  given  by  the  ancestor  to  an  IndividuaL  State 
V.  Sogers  (1786)  2  Harr.  k  M*H.  196. 

And  out  of  the  proceeds  of  binds  sold  for  the 
payment  of  debts  because  of  the  insufficiency  of 
the  personal  property  of  a  deceased  debtor  for  that 
purpose,  as  against  other  general  creditors,  neither 
the  state  nor  the  creditors  having  any  lien.  Smith 
v.8Utea847)  6  0111,46. 

80  where  two  Judgments  are  rendered  against 
the  same  party  on  tbe  same  day,  one  in  favor  of 
the  state  and  the  other  In  favor  of  an  individual* 
that  in  favor  of  the  state  standing  first  on  the 
docket,  tbe  state's  Judgment  Is  entitled  to  priority 
of  payment  out  of  the  estate  of  the  deceased  Judg- 
ment debtor.  Be  Oreene*s  Bstate  (1848)  4  Md.  Clu 
866. 

And  In  Oontee  v.  Chew  (X9XSi  1  Harr.  k  J.  417.  It 
was  held  that  a  Judgment  in  favor  of  the  Btat» 
against  a  person  since  deceased  has  preference  over 
and  should  be  paid  before  a  Judgment  against  hloL 
In  favor  of  an  Individual. 

And  the  state  is  entitled  to  a  preference,  under 
Maryland  Act  of  1786,  March  11,  providing  that  in 
the  payment  of  debts  of  deceased  persons,  no  cred- 
itor shall  be  entitled  to  any  priority  except  snob 
as  have  Judgments  against  tbe  deceased,  nor  shall 
any  preference  be  given  to  creditors  in  equal  de- 
gree in  the  payment  of  a  debt  over  all  debts  not 
on  record.  Murray  v.  Ridley  (1783)  8  Harr.  ft  M'H. 
171. 

But  the  state  is  entitled  to  preference  in  the  dis- 
tribution of  the  estate  of  a  deceased  person  only 
wbere  the  intestate  is  indebted  to  the  state  and 
the  citizen  in  equal  degree;  a  Junior  Judgment  in 
favor  of  the  commissioners  of  the  poor,  there- 
fore, is  not  entitled  to  be  paid  in  preference  to 
senior  Judgments  in  favor  of  private  creditors, 
Klinck  V.  Keckley  (1886)  2  KiU,  Bq.  26a 

And  a  debt  due  by  specliiity  to  a  citizen  is  en» 

titled  to  preference  in  the  course  of  administration 

over  a  simple- con  tract  debt  due  the    common* 

wealth.    Com.  v.  Logan  aSOlf)  1  Bibb,  629. 

Nor  is  a  debt  due  by  an  Intestate  as  aurety  00 
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rsonal  right  attaching  to  the  king's  person, 
was  modified  by  a  number  of  statutes 
which  were  incorporated  in  the  body  of  the 
common  law  by  our  act  of  adoption.  These 
were  the  statutes  of  9  Hen.  III. ,  Stat.  1,  chap. 
18,  of  25  £dw.  m.,  chap.  19.  and  of  38  Hen. 
VIII.,  chap.  89.  By  them,  the  prerogative 
of  the  crown  was  shorn  of  its  original  op- 

Eressive  character.  Anciently,  the  subject 
ad  first  to  pay  ^  gree"  or  satisfaction  to  the 
king  of  the  king's  debt,  before  he  could  have 
execution  against  the  king's  debtor ;  and,  if 
he  sued  the  king's  debtor  without  first  satis- 
fying the  king's  debt,  the  writ  of  protection 
ran  against  the  subject  seeking  his  remedy 
or  process  against  the  king's  debtor.     The 


last  statute  in  point  of  time  <88  Hen.  Vm., 
chap.  89),  as  construed  in  the  case  of  OUa 
V.  Qraner^  in  the  house  of  lords  (decided  in 
1882),  as  appears  from  the  opinions  of  the 
judges  (9  Bing.  128),  permitted  the  subject 
to  secure  judgment,  ana  obtain  process  there- 
on, against  the  king's  debtor,  without  first 
making  gree  or  satisfaction.  But  the  king 
had  the  right  to  pursue  his  remedy  concur- 
rently with  the  debtor,  even  after  the  judg- 
ment of  the  latter,  and  even  if  process  had 
been  issued  and  executed  thereon,  if  the  title 
to  the  property  remained  unaltered  in  the 
debtor;  and  the  king's  process,  in  such  a 
case,  although  issued  after  the  process  of  the 
subject,    was  entitled  to  preierence.    The 


the  bond  of  &  county  treasurer,  under  South  Caro- 
Hna  Aot  of  1780,  providing  for  priority  of  payment 
of  debts  due  to  the  public,  entitled  to  preference 
over  antecedent  liens  either  general  or  special. 
Baxter  v.  Baxter  (1884)  28  S.  a  Hi. 

And  the  same  rule  waB  applied  to  a  claim  against 
the  estate  of  a  deceased  commissiooer  of  the  treas- 
ury for  breach  of  bis  official  bond  as  against  Judg- 
ments and  mortgagee  due  to  private  creditors,  in 
Commissioners  of  Public  Accounts  v.  Greenwood 
(1795)  1  Desauss.  Bq.  i50. 

And  when  a  judgment  is  obtained  against  a  per- 
son in  his  lifetime,  his  executor  or  administrator 
must  satisfy  It  out  of  his  estate  In  preference  to  a 
debt  of  specialty  in  favor  of  the  state  created  after 
Its  rendition.  Hollingsworth  v.  Fatten  (1793)  8 
Harr.  &  M'H.  126. 

In  Pennsylvania  a  daim  of  the  commonwealth 
against  a  surety  of  a  defaulting  collector  of  du- 
ties is  payable,  under  the  Act  of  May  80,  1811, 
providing  that  the  amount  of  balances  settled 
agreeably  to  the  aot,due  the  common  wea1th,sha]l  be 
a  lien  upon  the  real  estate  of  the  persons  Indebted 
and  their  sureties  from  tbe  date  of  the  settlement, 
out  of  the  proceeds  of  the  sureties*  lands  sold  under 
a  decree  of  the  orpban*8  court  for  tbe  payment  of 
his  debts,  paramount  to  a  mortgage  subsequently 
executed  and  the  claims  of  other  creditors.  For- 
ney V.  Ck)m.  (1848)  10  Pa.  MS. 

But  the  commonwealth  has  no  lien  for  the 
balance  of  an  account  settled  with  a  county 
treasurer  upon  his  real  estate  or  that  of  his 
sureties  under  that  act  which  will  entitle  it  to 
preference  over  Judirment  creditors  in  the  distri- 
bution of  tbe  proceeds  of  the  treasurer's  real  es- 
tate unless  a  certlfled  copy  of  the  account  has  been 
transmitted  to  the  protbonotary  of  the  county  in. 
which  he  resided  and  entered  of  record  as  required 
by  the  Act  of  1807.    22s  Amold*s  Estate  (1863)  46  Pa. 

m. 

Nor  for  an  account  settled  with  a  brigade  inspec- 
tor which  will  entitle  it  to  preference  in  payment 
out  of  the  proceeds  of  real  estate  of  such  inspector 
sold  under  Judgments  entered  by  bis  sureties  on  his 
bond  of  Indemnity  as  against  such  Judgments  un- 
der that  act,  where  tbe  account  has  not  been  trans- 
mitted to  the  protbonotary  of  tbe  county  where 
the  inspector  resided  for  entry  of  record  as  re- 
quired by  such  Act  of  April,  18S7.  Commonwealth's 
App.a846)4Pa.l64. 

In  Forney  v.  Com.,  st^^ra,  however,  it  was  held 
that  the  lien  of  the  oommonwealth  is  not  lost  be- 
cause no  entry  or  notice  of  the  lien  was  made  In 
the  docket  of  the  common  pleas  of  a  county  in 
which  a  surety  of  a  defaulting  collector  resided,  of 
a  claim  against  him,  as  the  Act.of  April  16, 18S7,  ap- 
plies to  principals  only  and  not  to  sureties. 

d.  To  what  Indebtednestit  oppHes. 

As  a  general  mle  the  right  of  a  state  to  priority 
«f  payment  of  a  debt  dae  It  is  deemed  to  anoly  to 
V  L.  R.  A. 


I  every  species  of  Indebtedness  due  it  or  to  tbe  pab> 
lie  as  such. 

Debts  due  to  the  public  which  by  South  GaroUna 
Act  of  1789  are  to  be  preferred  in  the  order  of  pay- 
ing the  debts  of  a  deceased  person  are  said  m  State 
V.  Harris  (1832)  2  Ball.  L.  G96,  to  include  debts  whiob 
are  due  to  the  state  as  a  sovereign  and  for  the  pro- 
tection of  citizens  and  property,  but  that  debts 
which  arise  ex  ctmlmeiu  and  which  are  therefore 
due  to  her  In  her  corporate  capacity,  or  debts 
which  arise  ex  dAiclo,  and  which  are  tbe  punish- 
ment of  the  law  for  misdemeanors,  cannot  be  en- 
titled to  any  preference  over  debts  due  to  ottlaena. 

But  in  Baxter  v.  Baxter  a88i)  28  S.  a  114.  to 
construing  the  South  Carolina  Statute  of  1788, 
providing  for  priority  of  payment  of  debts  doe  to 
the  public,  the  court  overruled  State  v.  Harris, 
aupra^  stating  that  the  preference  of  the  state  is  not 
confined  to  such  debts  as  are  due  to  the  state  «b  a 
sovereign  but  depends  upon  the  proper  constmo- 
tlon  of  the  statute,  and  saying  that  *^wbere  we  find 
that  there  is  a  debt  and  that  it  is  due  to  the  publlo 
we  are  bound  to  place  it  in  the  class  which  the  leffia- 
lature  has  declared  shall  be  entitled  to  preference.** 

And  it  was  held  m  that  case  that  a  debt  due  by 
an  Intestate  as  surety  on  tbe  bond  of  a  ooanty 
treasurer  is  a  debt  due  to  the  public  and  entitled  to 
priority  as  such  within  tbe  meaning  of  the  aot. 

In  Bs  Southwestern  Car  Co.  (1879)  0  Biss.  76,  tt  was 
held  that  a  claim  of  the  state  upon  a  contract  for 
tbe  employment  of  conviotB  is  a  debt  due  to  the 
state  which  is  entitled  to  priority  of  payment  out 
of  the  assets  of  the  bankru  pt  under  tbe  bankmptoy 
act.    U.  S.  Bev.  Stat.  S  5101,  sub.  8l 

In  Pennsylvania,  however,  the  right  of  prefer- 
ence of  the  state  applies  to  indebtedness  of  Ilvlnir 
debtors  only  and  not  to  debts  due  from  the  estates 
of  deceased  persons.  See  Pennsyl  vania  cases  cited 
tuprOs  under  beading.  Upon  what  Zxxsed. 

So  where  a  bank  is  appointed  a  state  depositary 
in  Georgia  and  gives  bond  as  such,  a  lien  is  created 
on  the  property  of  the  principal  and  sureties  which 
will,  upon  default  of  the  depositary,  entitle  tbe 
state  to  priority  of  payment  out  of  the  proceeds  of 
the  sale  of  lands  owned  by  a  surety  at  tbe  time  tbe 
bond  was  vXvexx  under  execution  Issued  agamst  the 
depositary  and  bis  sureties,  as  against  a  claim  for 
improvements  made  by  a  subsequent  purchaser 
from  the  surety,  without  knowledge  of  the  lien. 
Simpson  v.  Mathls  (1887)  79  Gku  U9. 

And  the  commissioners  of  tosolvenoy  have  no 
Jurisdiction  over  a  claim  against  an  insolvent  estate 
for  a  debt  due  on  state  prison  account,  as  it  is  a 
preferred  claim  under  Me.  Bev.  Stat^  chap.  06,  S 1, 
providing  that  public  rates  and  taxes  and  money 
due  the  state  have  priority  over  the  general  credit- 
ors of  an  insolvent  estate.  State  v.  Rlohbom  (IBID 
67  Me.  504. 

But  the  proceeds  of  lands  of  a  testator  sold  for 
tbe  payment  of  debts  under  a  direction  in  tbe  will 
are  equitable  assets  which  should  be  dlstiibiifeed 
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proceedings  between  sovereign  and  subject 
are  aptly  termed,  in  the  opinion  of  one  of 
the  judges,  '*a  race  with  the  crown."  It  was 
held  that  the  sheriff  holding  the  property  of 
the  king's  debtor,  seized  under  ^  fieri  faeias, 
but  not  sold,  could  not  defeat  the  subsequent 
process  of  the  king,  either  by  extent  in  chief 
or  in  aid,  which  were,  in  effect,  deemed  the 
■ame,  for  the  reason  that,  before  the  sale  of 
the  property  seized  under  the  fl.  fa. .  the  title 
to  the  property  had  not  been  devested  from 
the  debtor,  and  the  king's  process  should 
have  preference,  although  subsequent  to  that 
of  the  subject  creditor.  It  was  conceded  upon 
the  argument  in  the  ease,  and  so  held  by  the 
court,   that  the  crown  eould  not  avoid  an 


equitable  mortgagf"^  or  the  lien  of  a  factor 
or  of  a  wharfinger,  o^  of  ^a  bona  fide  assign- 
ment in  trust  for  creditors. "  See  opinion  of 
Patteson,  J.,  page  ld9.  This  is  stated  in 
Tidd,  Pr.  1052,  1058 ;  King  t.  WaUon,  8 
Price,  6, — and  it  is  undoubtedly  the  rule  in 
England  that  the  transfer,  bona  fide,  of  the 
debtor's  property,  while  he  has  absolute  do- 
minion over  it,  defeats  the  king's  prerogative 
right,  and  his  preference  and  prioritv  are 
lost.  So  it  was  held  in  the  much-cited  case 
of  State  V.  Bank  ef  Maryland,  8  QUI  A  J. 
228,  28  Am.  Dec.  681,  and  in  a  state  that 
recognizes  this  common- law  prerogative  ef 
the  king  as  in  force  and  applying  to  the  state. 
So,   at  fi  valid  deed  of  assignmeat  for  the 


amonflraUtaieoreditorB  port  pattu  and  cannot  be 
appropriated  in  whole  by  the  commonwealth  Id 
nilsfaction  of  a  claim  held  by  it  against  the  testa- 
tor. Kimmo  v.  Com.  (1800)  4  Hen.  &  M.  67,  4  Am. 
I>ee.488. 

And  payment  of  taxes  by  a  lessor  upon  bis  own 
lands  occupied  by  a  lessee  under  contract  to  pay  all 
taxes  assessed  on  the  demised  premises,  who  had 
become  a  bankrupt,  does  not  entitle  the  lessor  to 
claim  the  amount  of  such  payment  as  a  preferred 
debt  aj^ainst  the  estate  of  the  lessee  under  seodon  28 
at  the  Bankruptcy  Aot.  Be  Parker  k  Feck  (IBTIO  6 
%en.  288. 

8o  the  deposit  by  the  warden  of  a  penitentiary  of 
funds  entrusted  to  him  by  the  state  in  his  own 
name  as  warden,  does  not  constitute  the  bank  in 
which  it  was  made  a  debtor  of  the  state  so  as  to 
Cive  the  state  a  right  of  prior  payment  of  its  claim 
therefor  upon  the  subsequent  bankruptcy  of  the 
bank.  Re  Com  Bxchange  Bank  0877)  7  Bias.  400, 15 
Nat.  Bankr.  Befr.4aL 

Be  Com  Bxchange  Bank,  tiipra,  dlstingulsbes 
Bayne  v.  United  States  fl870)  08  U.  S.  642,  28  L.  ed. 
B07,  set  forth  under  beading.  Who  are  debtort  of  the 
VnUed  States^  upon  the  ground  that  that  decision 
was  rendered  because  tbe  money  was  received  by 
Ibe  persons  with  whom  it  was  deposited  in  pursu- 
ance of  a  fraudulent  conspiracy  knowing  that  it 
was  the  money  of  the  government  held  by  tbe  de- 
positor as  public  money. 

In  Be  Mellor  (1788)  10  Ben.  68,  however,  it  was  held 
that  a  debt  for  merchandise  which  was  tbe  prop- 
er^ of  the  state  sold  by  the  warden  of  a  prison  to 
persons  who  became  bankrupts,  for  which  the 
warden  filed  proof  of  debt  stating  it  to  be  due  him 
■a  agent  and  warden  of  the  state  prison,  is  a  debt 
dae  to  tbe  state  aiid  entitled  to  priority  of  pay- 
ment as  such. 

Be  Mellor,  ntpra,  dlstingulsbes  Re  Com  Exchange 
Bank,  eupra^  and  Oom.  v.  Pboanlx  Bank  (1846)  11 
Met*  129.  set  forth  under  beading.  Priority  of  the 
UnUed  Stdtss,  subhead.  What  deitte  are  within  the 
iCattits,  upon  the  ground  that  they  were  decided 
npon  tbe  assumption  that,  under  tbe  statutes  regu- 
lating the  rights  and  responsibilities  of  wardens  of 
state  prisons,  the  warden  was,  in  effect,  a  contractor 
with  tbe  state  and  chargeable  as  sooh  with  all 
moneys  that  came  to  bis  bands  and  not  responsible 
as  an  agent  to  bis  principal,  while  the  law  under 
which  this  ease  arose  imposes  no  personal  liability 
upon  the  warden  for  oontracts  made  officially  and 
bis  duty  with  raterenoe  to  moneys  of  tbe  state  is 
that  of  a  mere  agent. 

Nor  aredebts  duetoaoorporation  created  by  the 
state  for  banking  purposes  entitled  to  prior  pay- 
ment out  of  the  assets  of  an  insolvent  debtor  under 
Xtonessee  Aot  of  1888,  obap.  86,  9  4,  and  1862.  chap. 
isa.  •  12,  giving  priority  of  payment  of  debts  and 
arrearages  due  tbe  state,  though  the  whole  in- 
terest in  SQOh  corporation  Is  owned  by  tbe  state, 
as  snob  provlslODS  refer  to  debts  and  airearages 
89  L.R  A. 


due  the  state  in  its  sovereign  character  as  revenos, 
fines,  forfeitures,  penalties,  and  the  Uke.  Fields  y. 
Wbeatley  aSBOl  1  Sneed,  86L 

And  where  a  state  Inoorporatesabank  and  plaoss 
the  public  funds  In  it  to  be  controlled  and  managed 
by  tbe  officers  thereof,  she  devests  herself,  so  far 
as  the  operations  of  the  bank  are  concerned,  of 
her  sovereign  character  and  assumes  that  of  a  pri- 
vate individual,  and,  though  the  sole  owner  of  the 
capital  stock  of  the  bank,  she  is  not  entitled  te 
claim  priority  of  payment  of  a  debt  due  to  the 
bank  by  virtue  of  her  sovereign  prerogative,  out  of 
a  decedent*s  estate.  Oentral  Bank  of  Gtoorpb  y. 
Little  0882)  U  Ga.  846;  Bank  of  the  State  v.  Gibbf 
a826)8MoOord,L.877. 

Such  a  bank  Is  a  mere  corporation  possessing  the 
same  powers  and  privileges  as  other  corporations 
only.    Bank  of  the  State  y.  Gibbs,  supra. 

And  tbe  state  by  giving  tbe  bank  tbe  capacity  to 
sne  and  be  sued,  voluntarily  strips  Itself  of  its  sov- 
ereign character  so  far  as  respects  the  transactions 
of  the  bank  and  waives  all  the  privileges  of  that 
character.  Central  Bank  of  Georgia  v.  little, 
supra,  quoting  Bank  of  United  Butes  v.  Planters 
Bank  of  Georgia  a824>  9  U.  8,9  Wheat.  604.6  1.. 
ed.244. 

So  In  Moore  y.  Wabash  *  Erie  Osnal  f&ustees 
assS)  7  Ind.  M2,  holding  that  a  state  which  creates 
a  corporation  and  transfers  her  property  to  it,  in 
which  she  becomes  an  associate,  loses  her  exemp- 
tion from  suit  BO  far  as  that  corporation  is  con- 
cerned, it  was  said,  quoting  from  Bank  of  United 
States  V.  Planters  Bank  of  Georgia,  eupra^  that  **as 
a  member  of  a  corporation,  a  government  never 
exercises  its  sovereignty;  it  acts  merely  as  a  ooiw 
porator  and  exercises  no  other  powers  in  tbe  man- 
agement of  the  affairs  of  the  corporation  than  are 
expressly  given  by  tbe  Incorporating  aot** 

And  in  Governor  v.  Woodworth  (1872)  68  HI.  264, 
holding  that  the  fact  thaCtbe  state  has  an  interest 
as  a  creditor  in  a  bond  running  to  the  governor 
for  the  use  of  the  people  and  all  others  Interested 
does  not  take  an.  action  thereon  out  of  tbe  statute 
of  limitations,  it  was  said  that  a  state  becoming  a 
partner  in  business  witb  corporations  or  Individ- 
nala,  devests  itself  of  its  sovereign  character,  and 
the  same  rules  must  be  applied  where  tbe  company 
or  corporation  is  a  party  aa  if  it  were  composed 
alone  of  private  individuals. 

And  in  Bank  of  the  State  y.  Gibsoa  0814)  6  Ala. 
614,  holding  that  a  bank  of  which  the  state  is  the 
exclusive  proprietor  must  cause  a  claim  held  by  It 
to  be  presented  to  tbe  administrator  of  tbe  de- 
ceased debtor  witbln  the  time  prescribed  for  ordi- 
nary debts,  it  was  said  that  the  legislature  cannot 
confer  upon  a  monied  corporation  established  by 
itself  any  portion  of  the  sovereign  power  which  Is 
inherent  in  tbe  body  poMtlc.   Bat  see  next  case. 

A  statute  regulating  tbe  order  in  which  tbe 
debts  due  by  a  testator  or  intestate  are  to  be  paM 
which  indudes^uid  refers  to  debts  doe  tbe  paUla, 
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by  implication,  a  preference  or  priority  In 
favor  of  either  the  state  or  its  municipality, 
as  against  its  citizen,  in  the  payment  of  the 
debts  of  a  common  debtor,  and  has  no  refer- 
ence to  the  question  of  such  priority  or  pref- 
erence. It  seems  that  if  Kent,  the  insoiyent 
assignor,  is  a  debtor  to  the  state  and  to  the 
county  of  Laramie,  his  debt  to  either  of  them 
cannot  be  extinguished  by  a  partial  payment. 
A  payment  or  dividend  out  of  the  insolvent 
estate  might  be  made,  pro  ianto^  but  could 
not  operate  as  a  release  of  the  unpaid  portion 
of  the  debt,  as  the  assignment  law  provides, 
because  the  constitution  expressly  forbids  the 
extinction  of  such  a  debt,  except  by  payment 
into  the  proper  treasury. 

2.  The  remaining  question  to  be  decided  is 
that  of  following  the  trust  moneys  belonging 
to  the  state  and  the  county  into  the  estate  of 
Kent,  the  insolvent  debtor.  Upon  the  de- 
posit of  these  public  funds  in  his  bank,  he 
became  a  quasi  trustee,  as  he  stood  in  the 
.  shoes  of  the  depositing  treasurers ;  having 
knowledge  of  the  trust  character  of  the  funds, 
and  having  kept  his  accounts  with  the  re- 
spective treasurers,  as  such.  Under  our  con- 
stitutional and  statutory  proyisions,  it  is 
clear  that  the  state  and  the  county  treasurers 
are  but  custodians  of  the  public  funds  com- 
ing into  their  hands  by  yirtue  of  their  ofQce, 
and  that  such  moneys  remain  at  all  times 
public  moneys,  while  in  their  official  pos- 
session, or  in  the  hands  of  their  depositaries. 
The  statutes  of  this  state  are  similar  to  those 
of  Colorado,  and  in  that  state  it  is  held  that 
county  moneys  received  and  collected  by  a 
county  treasurer  belong  to  the  county,  which 
may  maintain  an  action  to  recover  the  same. 
McClure  y.  La  Plata  CoutUy  Comn,  19  Colo. 
122 ;  Sauer  y.  NetadatUU,  14  Colo.  64.  See 
8taU  y.  McFUridae,  84  Wis.  478,  20  L.  R. 
A.  228.  In  Michigan  it  was  held  that  a  state 
treasurer,  at  to  state  funds,  held  a  different 
relation  to  the  state  than  a  county  treasurer 
bean  to  his  county,  under  the  peculiar  pro- 
yisions of  the  statutes  of  that  state  {Fei-Uy  y. 
MutJugon  Oounty,  82  Mich.  182,  20  Am.  Rep. 
687),  bat  we  think  no  such  distinction  exists 
here.  In  the  Michigan  case  1  ust  cited,  it  was 
intimated  that,  in  the  case  of  the  death  of  the 
county  treasurer,  the  moneys  held  by  him  in 
his  official  capacity  would  go  to  his  admin- 
istrator, and  not  to  his  successor  in  office ; 
but  our  statute  requires  the  executor  or  ad- 
ministrator of  a  deceased  county  treasurer, 
under  severe  penalties  and  increased  liabili- 
ties, to  deliver  up,  on  demand,  the  books, 
moneys,  and  papers  of  the  deceased  official. 
Rev.  Stat.  %  1828.  Then,  as  is  ordinarily  the 
case  under  like  statutory  provisions  to  ours, 
it  appears  the  moneys  received  by  either  a 
state  or  a  county  treasurer,  in  this  state,  by 
virtue  of  the  o£&ce,  are  considered  as  public 
moneys;  and  the  state  or  the  county  may 
maintain  an  action,  like  the  ones  at  bar,  to 
charge  with  a  trust  the  property  purchased 
with  such  public  moneys,  or  the  moneys,  in 
whatever  form  or  transmutations  they  may 
have  undergone,  provided  tbey  can  be  traced 
or  identified.  A  difficulty  arises  under  the 
findings  of  the  district  court,  in  these  cases, 
as  it  does  not  appear  that  the  public  funds 
deposited  with  Kent  can  be  traced,  or  have 
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been  traced,  into  any  specific  fund  or  prop- 
erty. Their  deposit  is  found  to  be  a  general, 
and  not  a  special,  deposit,  and  they  wero 
evidently  not  to  be  returned  in  tpecie,  but  in 
equivalents.  They  can  be  traced  to  the  pos- 
session of  the  insolvent,  the  assignor,  and 
into  his  estate,  but  not  further.  No  particu- 
lar property  is  discovered,  into  which  tbej 
were  converted  or  found  their  way,  or  for 
which  they  were  substituted ;  but  the  find- 
ings, on  the  contrary,  are  that  they  went  into 
the  mass  of  the  funds  of  the  bank,  and  were 
applied  generally  to  the  payment  of  the  debt- 
ors, including  the  mass  of  depositors,  in  tlie 
usual  course  of  business.  There  is  no  prop- 
erty of  the  insolvent  ^tate,  ether  than  the 
moneys  on  hand,  and  the  balances  due  and 
owing  to  Kent  from  other  banks  at  the  time 
of  his  assignment  which  can  be  considered  to 
represent  any  portion  of  the  trust  moneys. 
Some  loans  were  negotiated  by  Kent,  and 
passed  by  the  assignment ;  but  at  the  time  of 
that  assignment  there  was,  in  the  vaults  of  the 
bank,  only  the  sum  of  $2,058.72  in  cash,  and 
on  deposit  in  other  banks  the  sum  of  $1,6S4.  - 
82. 

In  following  trust  funds,  they  must  first 
be  traced  to  the  estate  of  the  trustee  or  quasi 
trustee,  and  the  corpus  of  the  fund  must  bo 
found.  It  must  be  in  ette,  in  some  form,  or 
it  cannot  be  identified.  Where  the  trust  mon- 
eys are  minsrled  with  tliose  of  tbe  trustee,  the 
trust  may  be  impressed  upon  such  fund  or 
property  with  which  it  is  mingled ;  but.  if 
It  appears  that  the  trust  moneys  are  dissipated 
or  lost,  there  is  no  fund  to  impress  with  the 
trust,  and  the  sole  remedy  of  the  beneficiary 
is  a  proceeding  against  the  trustee,  person- 
ally. Where  he  is  solvent,  this  is  the  usual 
remedy  pursued,  as  by  Judgment  and  execu- 
tion the  whole  estate  can  be  impressed  with 
the  amount  of  the  Judgment.  Some  of  the 
courts  have  held,  as  the  "modern"  equity 
doctrine,  that  all  that  is  necessary  is  to  trace 
the  trust  moneys  into  the  estate  of  the  trustee, 
which  then  becomes  impressed  with  the  trust. 
This  was  the  rule  established  by  a  number  of 
cases  in  the  supreme  court  of  Wisconsin,  un- 
til a  return  to  the  general  rule  was  announced 
in  Nonotuck  Silk  Co.  y.  Flanders,  87  Wis. 
237,  and  the  former  cases  were  overruled. 
The  leading  cases  on  the  subject  are  those  of 
Bs  Oavin*»  Petition  v.  Qleason,  105  N.  Y.  256, 
262 :  Little  v.  Gliadwick,  161  Mass.  109,  7  L. 
R.  A.  570,  and  SUUer  v.  Orimtal  MilU,  18  R. 

That  the  money  constituting  the  trust  may 
have  been  wrongfully  convened  by  the  de- 
faulting or  delinquent  trustee  does  not  seem 
to  alter  the  situation,  as  some  of  the  courta 
hold.  There  is  no  peculiar  sanctity  that  sur- 
rounds an  action  ex  delicto,  as  distinguished 
from  an  action  ex  eontraolu,  at  law,  so  far  as 
the  obtaining  satisfaction  of  any  judgment 
is  concerned ;  and  when  equity  la  invoked  in 
the  former  cases,  equitable  rules  must  be  ap- 
plied. Where  no  specific  lien  is  created  by 
contract,  or  the  acts  of  the  parties,  none  ex- 
ists. The  only  course  open  is  in  equity,  to 
discover  the  corpus  of  the  trust  fund,  or  to 
follow  the  changes  and  transmutations  of  the 
trust  moneys  into  some  particular  property 
thai  can  be  charged  with  the  trust,  saving  the 
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li  ehia  of  Innocent  purcbAsers  for  ral  ne.  The 
coiirts  geoemlly  have  gone  as  far  m  it  seems 
possible,  in  holding  that  the  presumption 
always  is  that  the  trustee  has  used  his  own 
funds  In  his  business  operations ;  and,  if  there 
be  any  money  on  hand  at  the  time  the  trust 
is  sought  to  be  enforced,  that  presumption 
controls.  So  the  trustee  who  has  blended 
trust  moneys  with  his  own  is  not  permitted 
to, say  that  he  has  used  trust  moneys  when  he 
had  a  right  to  use  his  own.  This  appeai-s  to 
be  one  of  the  principles  that  governed  the 
decision  in  the  famous  case  of  KnatchbuU  ▼. 
JJaUett,  L.  R.  18  Oh.  DIt.  696,  which  over- 
ruled some  prior  English  decisions.  It  is  to 
the  effect  that  if  a  person  who  holds  money 
as  a  trustee,  or  in  a  fiduciair  character,  pays 
it  to  his  account  at  his  banker's,  and  mixes 
it  with  his  own  money,  and  afterwards  draws 
out  sums  by  checlss  in  the  ordinary  manner, 
the  drawer  must  be  taken  to  have  drawn  ^ut 
his  own  moneys  in  preference  to  the  trust 
money.  This  principle  pervades  some  of  the 
cases  which  adopt  the  rule  that  the  entire  es- 
tate of  the  trustee  is  impressed  with  the  trust 
monovs  traced  to  it  In  Kimmel  v.  Diekaon 
(8.  Dak.)  25  L.  R.  A.  809.  the  moneys  found 
in  a  defunct  bank  amounted  to  $259.71,  while 
the  amount  left  there  by  plaintiff  before  it 
fa i  led,  to  be  used  for  the'payment  of  his  note, 
was  $265.  The  case  was  decided  u))on  the  au- 
thor! ty  of  EUieoU  V.  Barnes,  31  Kan.  170; 
PMk  V,  EUieoU,  80  Kan.  156,  46  Am.  Rep. 
90. — and  upon  the  case  of  McLeod  v.  Ecaju, 
66  Wis.  401,  67  Am.  Rep.  287,  which  had 
then  been  overruled  by  ifonotuek  Silk  Co.  v. 
Ptanderg,  tupra.  But  the  order  of  the  trial 
court  was  affirmed,  and  that  was  that  the 
receiver  of  the  insolvent  bank  pay  to  the 
plaintiff  the  sum  found  in  the  bank  at  the 
time  of  its  failure,  although  it  was  less  than 
the  sum  left  there  for  the  specific  purpose  of 
paying  the  note.  So  it  was  in  the  case  of 
Massey  v.  Fither,  62  Fed.  Rep.  958,  very 
lecently  decided.    In  the  course  of  the  opin- 


ion, the  court  remarks :  *It  is  not  important 
that  the  plaintiff's  money  bore  no  mark,  and 
cannot  be  identified.  It  is  sufficient  to  trace 
it  into  the  bank's  vaults  and  find  that  a  sum 
equal  to  it,  and  presumably  representing  it, 
remained  continuously  there  until  the  re- 
ceiver took  it.  The  modem  rules  of  < 
require  no  more. "  Some  of  the  cases  cit 
by  the  learned  judge  go  further  than  he,  but 
his  conclusion,  though  reached  at  the  extreme 
limits  of  the  rule,  seems  correct.  The  trust 
moneys  here  are  traced  to  the  bank  vaults, 
and  to  deposits  made  elsewhere,  and  the  sum 
found  there  represents  a  portion  of  them. 
The  amount  of  moneys  on  hand  at  the  time 
of  the  assignment  to  the  defendant  for  the 
benefit  of  the  creditors  of  Kent  constitutes 
the  only  portion  of  the  trust  moneys  that  can 
be  traced  and  identified  as  trust  moneys ;  and 
these  only  under  the  fiction  or  presumption, 
that  seems  to  be  a  well-established  rule  of 
equity,  that  the  trustee  is  presumed  to  have 
paid  out  his  own  moneys,  and  kept  those  be- 
longing to  the  trust.  This  was  tacitlv  con- 
ceded upon  the  argument  bv  counsel  for  tha 
defendant.  The  commercial  paper  represent- 
ing loans  made  to  different  parties  before  the 
assignment,  and  passing  by  it  to  the  assignee, 
as  the  court  below  finds,  were  severally  ex- 
changed for  moneys  when  there  was  sufficient 
funds  of  Kent  on  hand  out  of  which  the  loana 
were  made.  Upon  the  presumption  as  estab- 
lished in  eouity,  and  referred  to  above,  it 
must  be  held  that  these  loans  were  made  &t>m 
the  moneys  of  the  trustee,  and  not  from  the 
trust  funds,  and  abould  not  be  impressed 
with  the  trust. 

As  the  inquiries  of  the  district  court  have 
been  answered  generally  by  this  opinion,  it 
will  not  be  necessary  to  specifically  answer 
the  questions  propounded. 

Com  and  Blmkep  J/.,  eoncor. 
J.  W.  BUke,  Judffe  of  District  Court, 
sat  in  lieu  of  Con»w»7«  J.,  dhM^ualifled. 
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Henry  BISSELL,  Appt,^ 

V. 

Edward  H.  DAVISON  et  al. 
(86  Oonn.  188.) 

!•  The  exlstenee  of  small-poz  la»  town 

or  an  indioation  that  an  epidemic  of  that  disease 
is  likely  to  present  Itself  is  not  neoeasary  to  per- 
mit school  committees  to  require  Taccinatton  of 
pupils  before  attending  pubUc  sohools,  under 
Gen.  StaL  U  2187  and  2197. 
8*  A  statate  MitliorlBiiiif  sehool  au- 
thorities to  make  ▼acetnatioii  a  eon. 
dltiOB  of  the  privilege  of  attending  pubJie 
schools  is  essentlallF  a  police  regulation  and  does 
not  violate  the  constitutional  guaranties  of  due 
process  of  law  or  equal  protection  of  the  law. 

Koia.— In  oonneotlon  with  the  above  ease,  see 
Dolllekl  T.  Wllliamsport  School  Dlst.  (Pa.) »  L.  B. 
A  ise,  and  note,  also  the  hiter  case  of  Ito  Smith 

ai.T.)aKR.A.8n. 

»  Ti.  R.  A. 


(December  1,  ISOL) 

APPEAL  hy  plaintiff  from  a  fadgment  of 
the  Superior  Court  for  Hartford  County 
in  favor  of  defendants  in  a  proceeding  for  a 
writ  of  mandamus  to  compel  defendants  to 
admit  plaintiff's  son  into  the  public  schools. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  L.Barbour  and  Oeor|pe 
W.  Andrew,  for  appellant: 

In  Lake  View  School  TrustsesY,  Psople,  87 
ni.  808. 29  Am.  Rep.  55,  the  trustees  had  sUt- 
utory  authority  to  airect  what  branches  should 
be  taujcht.  and  to  adopt  and  enforce  all  aeoes- 
aaiT  rules  and  regulations  for  the  management 
and  government  of  schools.  A  candidate  for 
admission  passed  a  satisfactory  examination  in 
all  the  required  branches  except  grammar, 
which  his  father  did  not  wish  him  to  study. 
The  court  held  that  he  was  unjustly  refused 
admission  and  compelled  the  trustees  to  admit 
him  to  study  the  other  branchesL 


See  also  37  L.  R.  A.  157;  39  L.  R.  A.  152;  42  L.  R.  A.  175. 
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In  Morrmd  v.  Wood,  85  Wis.  59,  17  Am. Rep. 
471,  the  court  decided  that  a  teacher  bad  no 
right  to  punish  a  pupil  for  refusing  to  pursue 
the  study  of  geography,  the  parent  having  di- 
rected, such  refusa]. 

The'  advuntages  or  benefit  Touchsafed  to 
each  child,  of  attending  a  public  school,  is 
one  derived  and  secured  to  It  under  the  highest 
sanction  of  positive  law.  It  is,  therefore,  a 
right,  a  legal  right,  as  distinctively  so  as  the 
vested  right  In  property  owned  is  a  legal  right, 
and  as  such  it  is  protected,  and  is  entitled  to 
be  protected,  by  all  the  guaranties  by  which 
other  legal  rights  are  protected  and  secured  to 
the  oossessor. 

Ward  V.  FU)od,  48  Cal.  86, 17  Am.  Rep.  412. 

Expelling  a  child 'from  school  is  depriving 
him  of  a  right  withio  the  meaning  of  the  law. 

Perking  v.  West  Ves  Moines  Independent 
School  Dist,  Directors,  66  Iowa,  476. 

It  does  not  avail  to  say  that  the  statute  in 
question  authorizes  the  action  of  the  school 
committee  and  that  therefore  they  are  acting 
by  due  process  of  law.  The  phrase  "due  pro- 
cess of  law,"  means  more  than  a  special  act 
passed  for  the  very  purpose  of  authorizing 
the  deprivation. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  714;  Ban 
Mateo  County  v.  Southern  Pae.  B.  Co,  13  Fed. 
Rep.  751;  Chicago,  M,  dSt.  R  R.  Co.  v.  Minne- 
sota, 184  U.  S.  418,  88  L.  ed.  970,  8  Inters. 
Com.  Rep.  209;  People  v.  Essex  County  Suprs, 
70  N.  T.  284;  leek  v.  Anderson,  57  Cal.  251. 
40  Am.  Rep.  115;  Mead  v.  Larkin,  66  Ala. 
87;  Varden  v.  Mount,  78  Kv.  86,  89  Am.  Rep. 
208;  Stuart  v.  P^rmr,  74  N.  T.  188,  80  Am. 
Rep.  289:  Zeigler  ▼.  South  d  North  Ala.  B.  Co. 
58  Ala.  594. 

The  children  who  attend  private  or  parochial 
schools  and  there  receive  an  education  are  ex- 
empt from  submission  to  an  operation  which 
may  be  attended  with  disastrous  results,  while 
those  who  cannot  attend  such  schools  are  de- 
prived of  educational  advantages  unless  they 
submit. 

San  Mateo  County  v.  Southern  Pae.  B.  Co, 
18  Fed.  Rep.  788:  Tick  Wo  v.  Hopkins,  118  U. 
6.  856,  80  L.  ed.  220. 

It  cannot  be  Justly  claimed  that  this  law  is  a 
police  regulation. 

Be  Tie  Loy,  26  Fed.  Rep.  614. 

The  police  power  of  the  state  is  not  above 
and  beyond  the  constitution. 

PoicellY.  Pennsylvania,  127  U.  S.  678, 82  L. 
ed.  258;  Mugler  v.  Kansas,  123  U.  8.  633.  31 
L.  ed.  205;  Pe<ypU  v.  GiUson,  109  N.  Y.  400; 
Be  Jacobs,  98  N,  Y.  108,  50  Am.  Rep.  686; 
Pe4>ple  V  Marx,  99  N.  Y.  877,  52  Am.  Rep.  34; 
Toledo,  W.AW.B,  Co.  v.  Jacksonville,  67  111. 
37,  16  Am.  Rep.  611. 

It  is  not  within  the  province  of  the  legisla- 
ture to  arbitrarily  include  within  the  police 
power  of  the  state  that  which  does  not  legiti- 
mately come  under  its  operation. 

18  Am.  &  Eng.-  Encyclop.  Law,  p.  746; 
Be  Jacobs,  88  Hun,  874,  98  N.  Y.  98,  50  Am. 
Rep.  636. 

Messrs.  Frank  L.  Hang^erford  and 
Philip  J.  Markley,  for  appellee: 

The  constitution  is  a  mere  limitation  of  the 
powers  of  the  legislative  department.  Noth- 
ing should  be  regarded  as  prohibited  which  is 
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not  so,  either  expressly  or  by  fair  and  reasona- 
ble implication. 

LoiPrey  v.  Gridley,  80  Conn.  450;  Wheelefg 
App.  45  Conn.  815. 

The  legi$*lature  is  the  sole  judge  of  the  jus- 
tioe  and  policy  of  its  own  acts. 

Bishop's  Fund  Trustees  v.  Rider,  18  Conn. 
108;  ^te  V.  Brennan's  Liquors,  25  Conn. 
288;  Cooley.  Const.  Lim.  159. 

A  legislative  act  will  not  be  declared  uncon- 
stitutional unless  the  fact  clearly  appears. 

Hartford  Bridge  Co.  v.  Union  Ferry  Co.  29 
Conn.  227;  WhiU  v.  Stanford,  87  Conn.  587. 
See  also  Lothrop  v.  Stedman,  42  Conn.  588. 

While  education  is  a  fundamental  privilege^ 
it  is  not  a  right;  public  schools  are  instituted 
by  the  legislattire  and  sustained  by  public 
money,  and  they  may  and  should  be  regulated 
by  the  power  that  created  them. 

OrandaU  v.  State.  10  Conn.  847. 

The  privilege  of  obtaining  a  common-school 
education  is  a  liberty  or  property  right  vrithiu 
the  meaning  of  the  language  of  the  couAiitu- 
tion,  and  there  has  been  no  deprivation  thereof 
so  far  as  the  son  of  the  petitioner  is  concerned. 

Miller,  U.  8.  Const.  664;  Barbier  v.  Connol- 
ly, 118  U.  8.  81,  28  L.  ed.  924;  Soon  Hing  v. 
Chrowley,  118  U.  8.  708.  28  L.  ed.  1145;  Leeper 
V.  Texas,  189  U.  8.  462,  86  L.  ed.  225. 

The  privileges  and  immunities  referred  to 
in  the  14th  Amendment  are  the  privileges  and 
immunities  arising  out  of  the  nature  and  es- 
sential character  of  the  national  government 
and  granted  or  secured  by  the  Constitution  of 
the  tlnited  States. 

Miller,  U.  8.  Const.  668;  Be  Kemmler.  186 
D.  8.  486.  84  L.  ed.  519;  Slaughter-House 
Cases,  83  U.  8.  17  Wall.  86,  21  L.  ed.  894. 

The  amendment  does  not  prevent  a  state 
from  framing  such  laws  to  regulate  the  privi- 
leges and  immunities  of  its  own  citizens  as  do 
not  abridge  the  privileges  and  immunities  as 
citizens  of  the  United  States. 

Miller,  U.  8.  Const.  662;  Presser  v.  lUinois, 
116  U.  8.  252.  29  L.  ed.  015;  People  ▼.  Qalr 
lagher,  93  N.  Y.  488,  45  Am.  Rep.  282;  Abeei 
V.  Clark,  84  Cal.  226. 

The  14th  Amendment  did  not  and  was  not 
intended  to  impair  the  police  powers  of  the 
state. 

BarUer  v.  Connolly,  supra;  PouxU  v.  P^iifi- 
sylvania,  127  U.  8.  688.  82  L.  ed.  256. 

Torraneef  </.,  delivered  the  opinion  of 
the  court : 

On  the  10th  of  March,  1894,  the  school 
committee  of  the  town  of  New  Britain  passed 
the  following  vote:  "That  every  pupil  at- 
tending the  public  schools  shall,  at  or  before 
the  beginning  of  the  school  term  of  this  year, 
present  to  their  teachers  satisfactory  evidence 
of  vaccination,  before  he  or  she  shall  be  al- 
lowed to  attend  school ;  and  hereafter  every 
pupil,  upon  entering  school,  shall  conform 
to  this  requirement.  That,  after  the  begin- 
ning of  the  spring  term  of  this  year,  all  pu- 
pils shall  be  excluded  from  the  schools,  unlesb 
they  have  been  properly  vaccinated,  and  it 
shall  be  the  duty  of  the  superintendent  to 
see  that  this  order  shall  be  enforced.  Free 
vaccination  shall  be  provided  for  all  those 
unable  to  pay  for  the  same. "    Under  the  pro- 
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visions  of  this  vote,  the  plaintiff's  minor 
son,  a  pupil  in  the  high  school  of  New  Bri- 
tain, was  excluded  from  said  school,  solely 
because  he  refused  and  neglected  to  be  vac- 
cinated.  Upon  ihe  application  of  the  plain- 
tiff, the  superior  court  issued  an  altenmtive 
writ  of  mandauuis  to  the  school  committee 
of  New  Britain,  in  substance,  requiriu>;  them 
to  admit  said  minor  as  a  pupil  in  the  high 
school,  or  to  show  cause  to  the  contrary  to 
said  court.  In  their  return  to  this  writ  the 
school  committee  ffave,  in  substance,  at  their 
reasons  for  excluding  said  minor  from  the 
high  school,  the  fact  of  the  existence  of  said 
vote,  and  the  further  fact  that  the  minor  neg- 
lected and  refused  to  comply  with  its  terms. 
To  this  return  the  plaintiff  demurred  upon 
the  grounds—First,  that  the  vote  was  not 
warranted  by  law ;  second,  because  it  is  in 
violation  of  the  constitution  of  this  state; 
and,  third,  because  it  is  in  yiolation  of  the 
Fourteenth  Amendment  to  the  Constitution  of 
the  United  States.  The  superior  court  held 
the  return  to  be  sufficient,  and  overruled  the 
demurrer,  and  the  action  of  the  court  in  so 
doing  is  the  sole  error  assigned  on  this  ap- 
peal. 

Under  the  provisions  of  sections  2187  and 
2197  of  the  General  Statutes,  the  school  com- 
mittee of  New  Britain  is  invested  with  the 
power  to  require  that  every  child  shall  be 
vaccinated,  before  being  permitted  to  attend 
the  public  sclmols.  The  vote  in  question 
waa  passed  in  pursuuiico  of  the  power  so 
given.  It  is  one  way  of  exercising  that 
power,  and,  so  far  as  we  can  now  see,  it 
was  an  unobjectionable  way  of  exercising  it. 
If,  then,  the  statute  conferring  this  power 
upon  the  committee  is  a  valid  one,  It  would 
leem  that  the*  vote  was  warranted  by  law. 
But  the  plaintiff  urges  tliat  the  vote  was  not 
warranted  by  law,  because,  at  the  time  it 
was  passed,  "it  does  not  appear  that  there 
waa  a  aini^le  case  of  small- pox  in  the  town 
of  New  Britain,  nor  any  indication  that  an 
epidemic  of  that  disease  was  likely  to  present 
itself."  This  claim  assumes  that  the  power 
in  question  cannot  be  exercised  by  the  school 
committee  unless  at  the  time  of  its  exercise 
one  or  more  cases  of  small -pox  exist  in  town, 
or  an  epidemic  of  the  disease  is  reasonably 
to  be  apprehended.  But  the  statute  confer- 
ring the  power  has  imposed  no  such  condi- 
tions upon  its  exercise,  and  we  see  no  good 
reasons  whyany  such  conditions  should  be 
implied.  We  think  the  vote  was  clearly 
warranted  by  law,  provided  the  statute  in 
question  is  a  valid  one,  which  is  the  next 
point  to  be  considered. 

This  proceeding  may  be  regarded  either  as 
one  brought  to  vindicate  some  right  of  the 
plaintiff,  or  some  riglit  of  his  minor  son. 
The  right,  as  it  is  called,  to  attend  the  pub- 
lic school,  is  one  belonging  to  the  minor, 
and  not  to  the  plaintiff,  and  should  properly 
be  vindicated  in  a  proceeding  brougnt  by  or 
on  behalf  of  the  minor.  Stephenson  v.  Hall, 
14  Barb.  222  ;  Spear  v.  Gummings,  23  Pick. 
224,  84  Am.  Dec.  53 ;  Donahoe  v.  lUdiardi, 
38  Me.  876,  61  Am.  Dec.  256.  On  the  other 
hand,  the  plaintiff  is  the  natural  guardian 
of  the  minor,  charged  by  law  with  the  duty 
of  sending  him  t«  school,  and.  to  enable  him 
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to  perform  that  duty,  is,  perhaps,  entitled, 
on  his  own  behalf,  to  bring  a  proceeding  of 
this  kind.  People  v.  Detroit  Board  of  Ednea- 
tion,  18  Mich.  400.  In  discussing  the  valid* 
ity  of  the  statute,  it  will,  perhaps,  make  the 
discussion  briefer  and  clearer  if  we  treat  the 
proceedini? — aa  was  done  in  the  argument— 
as  if  it  were  brought  to  vindicate  the  right 
of  the  minor  to  attend  the  public  school. 

The  plaintiff  contends  that  the  statute  con- 
ferrinff  the  power  to  require  vaccination  aa 
a  condition  of  admittance  to  or  attendance 
at  the  public  schools  violates  certain  provis- 
ions of  the  constitution  of  this  state,  and  of 
the  Fourteenth  Amendment  to  the  National 
Constitution.  He  says,  in  effect,  that  it  al- 
lows the  privilej^es  of  the  common  school! 
to  those  who  believe  in  vaccination,  and  de- 
nies it  to  those  who  do  not ;  that  it  deprives 
him  of  his  rights,  without  due  course  or  pro- 
cess of  law,  and  denies  to  him  the  equal  pro- 
tection of  the  laws.  These  objections  to  the 
validity  of  the  statute,  and  the  reasons  and 
arguments  urged  in  support  of  them,  seem 
to  proceed  upon  a  misconception  or  misap- 
prehension of  the  real  nature  and  object  of 
the  statute.  The  statute  in  question  forms 
a  part  of  the  laws  relating  to  our  common- 
school  system,  and  must  be  read  as  a  part  of 
those  laws.  The  duty  of  providing  for  the 
education  of  the  children  within  its  limits, 
through  the  support  and  maintenance  of  pub- 
lic schools,  has  alwavs  been  regarded  in  this 
state  in  the  light  of  a  governmental  duty 
resting  upon  the  sovereign  state.  It  is  a 
duty  not  imposed  by  constitutional  provis- 
ion, but  has  always  been  assumed  by  the 
slate;  not  only  because  the  education  of 
vouth  is  a  matter  of  great  public  utility, 
but  also,  and  chiefly,  because  it  is  one  of 
great  public  necessity  fi>r  the  protection  and 
welfare  of  the  state  itself.  In  the  perform- 
ance of  this  duty,  the  state  maintains  and 
supports,  at  ^at  expense,  and  with  an  ever- 
watchful  solicitude,  public  schools  through- 
out its  territory,  and  secures  to  its  youth  the 
privilege  of  attendance  therein.  This  Is  a 
privilege  or  advantage,  rather  than  a  right, 
in  the  strict  technical  sense  of  the  term. 
This  privilege  is  granted,  and  is  to  be  en- 
joyed, upon  such  terms  and  under  such  rea- 
sonable conditions  and  restrictions  as  the  law- 
making power,  wilhin  constitutional  limits, 
may  see  fit  to  impose ;  and,  within  those  lim- 
its, the  question,  what  terms,  conditions,  and 
restrictions  will  best  subserve  the  end  sought 
in  the  establishment  and  maintenance  of  pub- 
lic schools,  is  a  question  solely  for  the  legis- 
lature, and  not  for  the  courts.  The  statute 
in  question  authorizes  the  committee  to  im- 
pose vaccination  as  one  of  those  oonditions. 
It  does  not  authorize  or  compel  compulsory 
vaccination.  It  simply  reauires  vaccination 
as  one  of  the  conditions  of  the  privilege  of 
attending  the  public  school.  Its  object  is  to 
promote  the  usefulness  and  efficiency  of  the 
schools  by  caring  for  the  health  of  the  schol- 
ars. It  is  of  the  same  general  nature  as  the 
power  given  in  the  same  section  to  exclude 
from  the  schools  children  of  school  a^e,  under 
the  age  of  five  years,  whenever,  in  the  judg- 
ment of  the  board  or  committee,  the  inter- 
ests of  the  school  will  be  thereby  promoted. 
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The  statute  is  essentially  a  police  regula- 
tion,— as  much  so  as  would  be  one  giving 
the  power  to  exclude  temporarily  scholars 
afllicted  with  infectious  or  contagious  dis- 
eases, or  coming  from  homes  or  districts 
where  such  diseases  were  prevalent.  -  In  Gal  i  - 
fomia  a  statute  gave  to  the  trustees  of  the 
general  common- school  districts  the  power 
to  exclude  from  the  schools  scholars  who  had 
not  been  vaccinated,  and  this  was  upheld  as 
a  valid  exercise  of  the  police  power.  Abeel 
v.  Clark,  84  Cal.  226.  In  Duffleld  v.  Will- 
iammort  Behool  IHst,  162  Pa.  476,  25  L.  R. 
A.  162  (a  recent  case),  the  resolution* of  a 
school  board  requiring  vaccination  as  a  con- 
dition of  the  right  of  attending  the  public 
school,  was  upheld  as  a  reasonable  health 
regulation  for  the  benefit  of  the  pupils  and 
the  general  public.  In  the  case  at  bar  the 
required  condition  Is  made  to  operate  im- 
partially upon  all  children  alike.  It  affects 
all  in  the  same  way,  and  reasonable  provis- 
ion is  made  for  providing  free  vaccination 
where  necessary.  It  is  a  reasonable  exercise 
of  the  power  to  require  vaccination,  If  such 
requirement  ever  can,  in  the  nature  of  things, 
be  a  reasonable  one.  If  vaccination  is  a 
preventive  of  small -pox,  as  claimed  by  what 
appears  to  be  the  great  majority  of  the  medi- 
cal profession,  the  requirement  would  seem 
to  be  a  reasonable  one.     Public  opinion, 


also,  upon  this  question,  as  crystallized  Into 
law,  seems  to  regard  it  as  such  a  preventive. 
It  is  a  question,  however,  about  which  medi- 
cal men  differ  greatly,  and  upon  which  pub- 
lic opinion  at  the  present  day  may  be  said 
to  be  divided.  However  this  may  be,  we 
think  that,  in  a  case  like  the  one  at  bar,  touch- 
ing the  terms  and  conditions  of  attendance 
at  the  public  schools,  the  question  of  the  rea- 
sonableness, in  this  sense,  of  snch  a  require- 
ment, is  one  exclusively  for  the  legislature. 
The  question  before  us  is  not  whether  the 
legislature  ought  to  have  passed  such  a  law. 
It  is  simply  whether  it  had  the  power  to  paM 
it.  In  no  proper  sense  can  thU  statute  be 
s^id  to  contravene  the  provisions  of  section 
1  of  the  first  article  of  our  State  ConBtlta- 
tion,  as  claimed  bv  the  plaintiff.  It  may 
operate  to'  exclude  his  son  from  school,  but» 
ii  so,  it  will  be  because  of  his  failure  to  com- 
ply with  what  the  legislature  regards,  wisely 
or  unwisely,  as  a  reasonable  requirement 
enacted  in  good  faith  to  promote  the  pablic 
welfare.  iMor,  in  any  proper  sense,  can  the 
statute  be  said  to  deprive  the  plaintiff  of  any 
right,  without  due  process  of  law,  or  to  deny 
to  him  the  eaual  protection  of  the  law. 

We  think  the  demurrer  toot  properly 
ruled.    There  is  no  error. 

The  other  Judges  concur. 
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Noah  W.  SHAFEB 

9. 

A.  J.  LACOCE  et  aL,  AppU. 

\  aes  Fa.  487.) 

L  Deelaratlone  of  the  workmen  of  one 
employed  in  repairing:  a  house  which  is 
burned  during  suob  employment,  as  to  the  cause 
of  the  fire,  are  admissible  to  charsre  him  with  li- 
ability when  made  while  the  fire  is  in  progress. 

8.  One  eng^aeed  in  repairing  a  house 
is  not  relieved  from  liabill^  for  injury  thereto 
C7  are,  through  the  negligence  of  his  workmen, 
because  be  furnished  proper  appliances  and  com- 
petent workmen.  • 

8*  Thebominsof  a  honee  throng^h  fire 
set  from  the  spanu  of  a  fire-pot  placed  uponits^, 
roof  by  workmen  engaged  in  repairing  it  will  be 
presumed  to  have  been  caused  by  their  negli- 
gence. 

(May80,U96.) 

APPEAL  by  defendants  from  a  Judmnent  of 
the  Court  of  Common  Pleas  No.  2  for 
Allegheny  County  in  favor  of  plaintiff  in  an 
action  brought  to  hold  defendants  liable  for 


NOTB.~On  the  question  of  the  presumption  of 
negligence  arising  from  an  accident,  see  note,— 
eoveriug  several  classes  of  cajses  of  this  kind,*-to 
Barnowski  v.  Helson  (Mioh.)  15  L.  B.  A  88,  also 
BpeUman  ▼.  Lincoln  Bapid  Transit  Oo.  (Neb.)  20  L. 
B.  A816;  Haynes  v.Baleigh  Ctas  Ck>.  (N.a)80L. 
B.  A  S10;  Howser  v.  Cumberland  ft  P.  B.  Oo.  (Md.) 
07  L.  B.A  154;  Bodd  v.  United  Oarriage  Go.  (Or.)  27 
L.  B.  A  270,  and  other  cases  there  dted. 
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the  destruction  of  plaintiiTs  hoose  l^  tx% 
which  was  alleced  to  have  been  caused  by  the 
negHfi;ence  of  aefendanfs  servants  while  en- 
gaged in  making  repairs  upon  the  house.    Af- 

The  assignments  of  error  were  as  follows: 

*"  First.  The  court  erred  in  admitting  the 
following  evidence,  testimony  of  plaintiff: 
*A,  Then,  as  soon  as  I  got  into  the  gate,  one 
of  the  tinners  came  to  me,  and  he  said —  A. 
He  said,  '^  I  owe  you  an  apology  for  burning 
your  house  down, "  and  then  he  said  to  me,— 
told  me  how  it  occurred.  He  said,  "I  waa 
working  up  on  the  roof,  and  I  had  exposed 
it.  A  spark  got  into  the  sheathing,  and  I 
thought  I  had  put  it  out,  and  when  I  came 
back  I  found  that  the  fire  had  such  a  start 
that  we  couldn't  control  it"  What  I  said  to 
him,  I  don't  mind.' 

''Second.  The  court  erred  in  admitting 
the  following  evidence,  testimony  of  Rose 
Shelton :  *  Q.  What  did  they  say?  A.  Why, 
Mary  Shafer  asked  them  whether  they  were 
hunting  for  something.  Tbev  were  talking 
to  themselves,  and  she  asked  them  what  it 
was  about,  and  they  said  a  spark  had  caught, 
and  they  wanted  some  water. ' 

"Third.  The  court  erred  in  admitting  the 
following  evidence,  testimony  of  Charles  F. 
Swift :  ^Q.  Did  you  hear  any  conversation 
between  the  tinner  and  other  persons,  or  your- 
self, that  day,  and,  if  so,  when  did  you  hear 
it?  A,  After  the  fire  got  well  under  head- 
way, so  far  that  nothing  more  could  be  done 
to  carry  articles  from  the  house,  the  wind 
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shifted  to  the  south,  I  think,  and  the  cinders 
came  in  a  northwesterly  direction,  falling  on 
n&any  of  the  articles  tnat  had  been  removed 
from  the  house.  They  were  lying  in  the 
upper  part  of  the  yard,  and  a  number  of  ua 
commenced  carrying  a  number  of  those  arti- 
cles across  the  road,  in  Mr.'  Collenbaugh's 
yard,  and  during  the  time  of  carrying  of  these 
articles  the  conversation  between  the  group 
of  persons  who  were  there  and  the  tinner  oc- 
curred there.  Q.  Well,  now,  just  state  what 
the  conversation  was.  A.  As  we  were  stand- 
ing Uiere,  he  pointed  at  an  opening  at  the 
foot  of  the  window  casing  or  mullion,— I 
don't  know  just  exactly  what  you  call  it. 
1%  was  resting  on  the  window  stool  outside, — 
a  hole  large  enough  to  enter  my  fist  through. 
He  said  that  his  pot  was  sitting  out  on  the 
roof,  and  that  sparks  from  that  pot  drew 
around  the  mansard  and  the  comer  of  the 
casing  into  that  hole,  and  he  discovered  it 
was  on  Are ;  and  he  said  he  extinguished  it, 
as  he  supposed,  spit  in  it,  rubbed  it  with 
bis  hand,  put  it  out,  and  1  can't  say  posi- 
tively whether  he  said  he  put  it  out  as  far 
as  he  could  see  or  not.  Q.  He  srave  that  as 
the  way  the  fire  occurred?  A.  That  was  the 
only  theory  he  could  give  at  that  time.  Q. 
Did  he  say  when  that  occurred?  A,  During 
the  time  that  he  was  on  the  roof,  mending  a 
hole  in  the  roof  near  the  window,  opening 
from  the  roof, — what  time  of  day,  do  vou 
mean?  Q.  Yes.  A.  I  can't  say  as  he  did. 
I  don't  remember  as  he  said  just  what  time  of 
day  it  was. ' 

^Fourth.  The  oourt  erred  in  admitting  the 
following  evidence,  testimony  of  Milton 
Kerns:  ^Q,  Did  Mr.  Reese  tell  you  that  he 
expected  to  be  discharged  or  bounced  on  Sat- 
uraay  for  the  burning  of  Mr.  Shafer's  house, 
and  that  it  had  caught  from  a  spark  from  his 
charcoal  stove?    A.  Tes,  sir.' 

"Fifth.  The  court  erred  in  its  answer  to 
the  fourth  point  submitted  by  defendants, 
which  ix>int  and  answer  are  as  follows :  'If 
the  jury  believe  that  the  workman  sent  by 
defendants  to  do  the  work  upon  plaintiff's 
house  was  a  competent  and  careful  workman, 
and  that  the  fire  pot  furnished  to  him  by  de- 
fendants, and  used  by  him,  was  a  safe  and 
proper  appliance,  then  the  defendants  were 
not  guilty  of  the  want  of  reasonable  and  or- 
dinary care,  and  their  verdict  should  be  for 
the  defendants.'    'Refused.' 

**  Sixth.  The  oourt  erred  in  its  answer  to  the 
fifth  point  submitted  by  defendants,  which 
point  and  answer  are  as  follows:  'Fifth. 
iJnder  all  the  evidence,  the  verdict  should 
be  for  the  defendants. '    '  Refused. ' 

"Seventh.  The  court  erred  in  its  oral 
charge,  as  follows:  'Now,  the  contention 
of  the  defendant  is  that  the  fire  did  not  origi- 
nate from  sparks  from  this  fire  pot,  and  he 
has  suggested  this  theory  to  account  for  the 
fire, — and  mainly  on  that  contention  they  dif- 
fer,— ^that  the  fire  burst  out  at  the  side  of  the 
dormer  window.  Now,  I  allowed  tne  testi- 
mony to  be  given  of  what  the  young  man 
said  at  the  time  the  building  was  burned,  as 
a  part  of  the  res  geita.  He  admitted  to  Mr. 
Bhafer  that  the  fire,  according  to  Mr.  Shafer's 
testimony,  originated  from  a  spark  from  his 
fire  pot,  and  that  he  tried  to  put  it  out,  and 
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failed.  The  colored  girl,  and  also  Mary, 
heard  him  admit  that  the  fire  caught  fr<fli 
a  spark.  A  man  down  in  the  yard  while  tlie 
house  was  burning  said  he  explained  where 
it  caught ;  pointea  up ;  caught  from  a  spark. 
Then,  the  next  day,  be  admitted,  according 
to  the  testimony  of  those  two  witnesses  who 
were  called  to  contradict  him,  that  the  fire 
caught  from  a  spark.  To  one  of  them  he 
expressed  the  fear  that  he  would  be  dismissed 
from  the  employment  of  the  defendants  for 
burning  the  house,  and  to  the  other  one  ad- 
mitted that  it  caught  from  a  spark,  and  that 
he  thought  he  had  extinguished  it,  and,  when 
he  returned,  found  it  had  got  beyond  con- 
trol. Now,  the  young  man,  when  first  called 
as  a  witness,  explaining  what  he  said  to 
Mr.  Shafer,  d lifers  materially  from  ^hat  Mr. 
Shafer  says  he  said.  He  said  that  he  told 
Mr.  Shafer  he  owed  an  explanation,  and  that 
he  told  him  he  thought  tiie  house  caught  from 
a  spark.  But  his  testimony  here  is  that  it 
did  not  catch  from  a  spark.  He  has  so  tes- 
tified, or  rather  explained  his  declaration  to 
Mr.  Shafer  at  that  time,  because  he  then  sup- 
posed it  caught  from  a  spark.  Now,  as  I  say, 
gentlemen,  the  first  question  is.  How  did  that 
fire  take  place?  If  it  took  place  from  a  spark 
or  sparks  from  the  fire  pot  he  was  using,  then 
the  next  question  would  be,  was  it  negli- 
gence? Was  it  because  of  his  negligence  in 
handling  it,  or  doing  something  which  he 
ought  not  to  have  done,  or  not  being  as  care- 
ful as  he  ought  to  have  been?  The  fair  pre- 
sumption is,  if  it  caught  from  sparks,  that  it 
was  negligence.  That  is  the  lair  presump- 
tion. He  denies  here  that  it  caught  from 
sparks,  and  denies  that  he  said  so  to  these 
others.  Now,  I  say,  if  you  find  from  the 
evidence  that  the  fixe  originated  from  the 
sparks,  the  fair  presumption  would  be  that  it 
was  through  some  negligence  of  his.  The 
plaintiff  cannot  explain  the  exact  circum- 
stances of  the  case,  but  the  young  man  knows 
all  about  it  If  it  was  not  through  negli- 
gence—that is,  if  this  spark  set  fire  to  the 
house  without  negligence  on  his  part, — he 
could  explain  it,  because,  if  it  was  purely 
accidental,  without  any  negligence  on  his 
part,  there  would  be  no  responsibility  on  him 
or  his  employer.  By  way  of  illustrating  it, 
what  I  mean,  gentlemen,  I  will  say  this :  If 
he  was  handling  the  fire  box  very  carefully, 
as  he  ought  to  have  been  doing,  upon  a  roof 
where  there  would  be  danger  from  sparks, 
and  if,  with  that  care  and  caution  that  hs 
ought  to  have  exercised,  there  was  a  sudden 

gun  of  wind  that  sent  sparks  into  the  house, 
e  would  not  be  responsible ;  there  would  not 
be  negligence  there.  He  denies  that  the  fire 
took  place  from  sparks,  and  you  have  the  dec- 
larations of  the  various  witnesses.  If  you 
find  that  the  fire  did  occur  from  sparks,  the 
fair  presumption  would  be  that  he  was  in 
some  way  negligent,  as  he  only  could  explain 
how  it  occurred,  and  why  he  was  not  guilty 
of  negligence,  if  it  occurred  from  sparks. '  " 

Meurs.  J.  S.  Ferfi^nsoii,  James  S. 
Yoxaigt  ant  Lewis  McMuIlin,  for  ap- 
pellants: 

I>ecIarations  are  not  competent  as  part  of 
the  res  gesUs  unless  made  at  the  time  of  the  so* 
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•cident  and  directly  connected  with  the  main 
fact 

21  Am.  A.  Bnff.  Encydop.  Law,  p.  106. 

Declarations  of  a  servant  causing  an  injury, 
nade  after  hia  act  is  entirely  finiahed,  are  in- 
•dmiasible  as  original  eyidence  against  his 
master  in  an  action  for  such  injury. 

VoMar  ▼.  Knickerbocker  Ice  Co.  28  Jones  & 
8.  118;  LfOif  ▼.  ffudaon  BherB.  Go.  17  N.  Y. 
131;  WiUiaiman  ▼.  Cambridge  R.  Co.  144 
Mass.  148;  Lane  ▼.  Bryant,  9  Gray,  245,  69 
Am.  Dec.  282;  Lund  v.  Tpr^tborough,  9  Cush. 
86;  Story,  Agency,  §  134;  Northwtetern  Union 
Packet  Co.  v.  OougK  87  U.  8.  20  Wall.  640, 
22  L.  ed.  408;  Vieksburg  db  M.  R,  Oo.  v. 
O'Brien,  119  U.  S.  99,  SOL.  ed.  299. 

Negligence  is  not  to  be  presumed  upon  the 
fact  of  an  occurrence,  the  statement  of  which 
sugirest^  itself,  an  anomalous,  exceptional,  and 
eztruordinary  character. 

Bvcklei/  V.  6uUa  Percha  db  Rubber  Mfg.  Co. 
118  N.  Y.  540;  AUieon  Mfg.  Co.  v.  McCormick, 
118  Pa.  619. 

The  burden  of  proof  of  negligence  was  upon 
the  plaintiff,  and  the  law  will  not  presume  it 
for  him. 

McCully  Y.  Clarke,40  Pa.  399, 80  Am.Dec.684. 

The  jury  shall  not  be  permitted  arbitrarily 
•nd  without  evidence  to  infer  that  there  was 
negligence. 

B<Jcer  V.  Fehr,  97  Pa.  72. 

Where  the  measure  of  duty  Is  not  unvarying, 
where  a  higher  degree  of  care  Is  demanded  un- 
der some  circumstances  than  under  others, 
where  both  the  duty  and  the  extent  of  perform- 
ance are  to  be  ascertained  as  facts,  a  jury  alone 
can  determine  what  is  negligence  and  whether 
it  has  been  proved. 
^ McCully  V.  Clarke,  tupra, 

Mesere.  J.  M.  Garrison  and  John  8* 
Robb  for  appellee. 

MeCollnm,  •/.,  delivered  the  opinion  of 

the  court; 

If  the  destruction  of  the  plaintiff's  prop- 
erty was  the  direct  result  of  the  negligence 
of  the  defendants'  servants  in  the  perform- 
ance of  the  work  their  employers  had  under- 
taken to  do  for  him,  this  judgment  must 
stand,  unless  it  plainly  appears  that  the  court 
below  erred  in  its  rulings  on  offers  of  evi- 
dence, or  in  its  instructions  to  the  jury.  It  is 
contended,  in  support  of  the  appeal,  that  the 
declarations  of  the  workmen,  made  while  the 
fire  was  in  progress,  to  the  effect  that  it  was 
caused  by  their  carelessness,  were  not  admis- 
sible to  charge  their  employers  with  liabil> 
ity  for  the  consequences  of  it.  We  think  this 
contention  is  sufhcicntly  answered  by  the  de- 
cisions of  this  court  in  Hanover  R.  Co.  y. 
Coyle,  55  Pa.  396 ;  Tompkins  v.  Saltmarsh,  14 
8erg.  &  R.  275 ;  Elkins  v.  McKean,  79  Pa. 
493,  and  Pennaylcania  R,  Go.  v.  Lyons,  129 
Pa.  113.  We  accordingly  overruled  the  first, 
second,  and  third  specidcatlons  of  error. 

As  the  evidence  complained  of  in  the  fourth 
specification  was  received  in  rebuttal,  and 
manifestly  for  the  purpose  of  contradicting 
the  defendants*  principal  witness  in  a  ma- 
terial matter,  it  was  clearly  relevant,  and 
its  admission  afforded  no  ground  for  revers- 
ing the  judgment.  The  proposition  that  if 
the  defendants  furnished  a  proper  fire  pot, 
and  competent  and  careful  workmen,  they  are 
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not  responsible  to  the  plaintiff  for  the  Ion 
he  sustained  tiirough  the  negligence  of  their 
servants,  is  not  applicable  to  the  case.  The 
relation  between  the  parties  is  not  that  of 
master  and  servant,  and  the  duties  which  the 
former  owes  to  the  latter  need  no  considera- 
tion in  the  decision  of  the  questions  involved 
in  this  issue.  For  these  reasons  the  fourth 
and  fifth  specifications  are  oyerruled. 

There  are  cases  in  which  a  fair  presump- 
tion or  inference  of  negligence  arises  from 
the  circumstances  under  which  the  injury 
occurred,  and  this,  we  think.  Is  one  of  thenL 
The  defendants,  by  their  servants,  were  in 
possession  of  the  roof  of  the  plaintiff's  house, 
and  engaged  in  repairing  It.  For  the  pur- 
poses of  their  work,  they  had  a  fire  pot  there, 
and  it  is  established  by  the  verdict  that  the 
fire  which  destroyed  his  property  was  caused 
by  a  spark  or  sparks  from  it.  The  workmen, 
while  the  fire  was  in  progress,  acknowledged 
that  it  was  so  caused ;  but  on  the  trial  they 
set  up,  in  the  interest  of  their  employers,  a 
theory  respecting  the  origin  of  it  which  was 
discredited  bv  their  previous  declarations 
and  other  testimony,  and  was  rejected  by  the 
jury.  It  was  a  theory  bom  long  after  the  fire, 
and  opposed  to  their  observation  at  the  time 
of  it.  It  was  speculative  and  conjectural, 
and  it  was  justly  condemned.  The  defend- 
ants, by  their  servants,  were  in  exclusive  pee- 
session  of  the  roof,  and  the  destruction  of  the 
property  was  due  to  fire  brought  there  by 
them,  and  under  their  control.  The  occur- 
rence was  not  in  the  ordinary  course  of  things, 
and  the  circumstances  connected  with  and 
surrounding  It  put  on  them  the  duty  of  show- 
ing that  it  was  at  least  consistent  with  the 
exercise  of  proper  care  in  the  performance  of 
their  work.  If  it  was  capable  of  an  explana- 
tion which  repelled  an  inference  that  it  re- 
sulted from  their  negligence,  they  could  and 
ought  to  have  made  it,  because  they  were  in 
a  position  to  do  so,  while,  from  the  nature 
of  the  case,  it  was  not  In  the  power  of  the 
plaintiff  to  show  expressly  In  what  manner 
their  work  w*as  performed,  or  the  cause  of  the 
escape  from  the  fire  pot  of  the  sparks  by  means 
of  which  his  house  was  burned.  In  Shear- 
man &  Rediield  on  Negligence,  §g  69,  60,  the 
rule  applicable  to  the  case  is  thus  stated: 
**The  accident,  the  injury,  and  the  circum- 
stances under  which  they  occurred,  are  in 
some  cases  sufficient  to  raise  a  presumption 
of  negligeuce,  and  thus  cast  upon  the  defen- 
dant the  burden  of  establishing  his  freedom 
from  fault.**  "When  a  thing  which  causes 
the  injury  is  shown  to  be  under  the  manage- 
ment of  the  defendant,  and  the  accident  is 
such  as  in  the  ordinary  course  of  things 
does  not  happen,  if  those  who  have  the  man- 
agement use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from 
a  want  of  care."  See  also,  on  this  point, 
Thomp.  Neg.  pp.  1227-1235 ;  Cooley,  Torts, 
706;  and  16  Am.  &  £ng.  Encyclop.  Law, 
p.  448, —and  cases  there  cited. 

In  the  light  of  the  evidence,  and  the  prin- 
eiples  applicable  to  it,  we  cannot  convict  the 
learned  court  below  of  error  In  the  instruc- 
tions. We  tlierefore  overrule  the  sixth  and 
seventh  specifications. 

Judgment  afflrmed. 


Btatb  v.  Julow. 
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STATE  of  Missouri,  fieipl., 

George  JULOW,  Appi. 
( Mo. ) 

1.  A  rlur^  ^  insist  that  employes  shall 
withdraw  from  or  refrain  from  Joinlnic 
any  trade  union  or  labor  union  as  a  condL. 
tlon  of  employment  or  continued  employment,  is 
wtthln  the  oonstitutlonal  rigbta  of  an  employer 
and  protected  by  the  oonstitotlonal  sruaranty  of 
dne  prooen  of  law  against  a  statute  which  at- 
tempts to  make  it  an  offense  for  an  employer  to 
Impose  snch  conditions. 

8*  Astatvte  restricting  the riyht  todis< 
diarg^  laborers  beeanse  of  member. 
siiip  In  lalMur  "«<«-■  is  within  a  oonstita- 
tional  provision  against  special  lawB. 

8.  The  poUee  power  does  not  extend  to  a  stat- 
utory prohibition  of  the  exercise  by  employers 
of  the  right  to  insist  that  employ^  shall  not  be- 
long to  labor  unions. 

(Jane  18.  lB96i) 

APPEAL  by  defendant  from  a  Jn^raent  of 
the  St  Louis  Court  of  CriminsI  Correc- 
iioB  oonyicting  defendant  of  violating  the  stat- 
ute making  it  unlawful  for  an  employer  to 
prohibit  an  employ^  from  belonging  to  %  labor 
union.    Bntned. 

Statement  by  Sherwood,  J,: 

The  defendant,  being  tried  upon  an  Infor- 
mation, was  fined  $50  and  appeals  to  this 
court.  The  informiition  bad  for  its  origin 
the  following  statute: 

**  Section  1.  No  employer,  superintendent, 
foreman,  or  other  person  exercising  superin- 
tendence or  authority  OTer  any  mechanic, 
miner,  engineer,  fireman,  switchman,  bag- 
gageman, brakeman,  conductor,  telegraph 
operator,  laborer,  or  other  workingman,  shall 
enter  into  any  contract  or  agreement  with  any 
such  employ^,  to  withdraw  from  any  trade 
union,  labor  union,  or  other  lawful  organ- 
ization of  which  said  employ^  may  be  a 
member,  or  requiring  said  employ^  to  re- 
frain from  joining  any  trade  union,  labor 
union,  or  other  lawful  organization,  or  re- 
quiring any  such  employ^  to  abstain  from 
attending  any  meeting  or  assemblage  of 
people  called  or  held  lor  lawful  purposes, 

mnif  empicpS  into  mthdrawal  from  any  lawful 
mr^anUation  or  90€iety, 

"Sec.  2.  Corporations,  and  the  managers, 
inperintendents,  overseers,  master  median- 
Ics,  foremen,  officers,  and  directors,  and  oth- 

NooL^The  above  case  deddes  a  new  oonsti- 
tntlODal  question  in  the  law  of  master  and  servant. 

As  to  hoois  of  labor,  see  note  to  People  y .  Phyf  e 
(9.  T.)  19  li.  B.  A.  141,  also  Be  House  BUI  No.  1»0 
<lla8S.^aLB.A.8AA. 

As  to  payment  of  waires  In  money,  see  nolU  to 
AyentF^eattyyflle  Goal  Oa.  y.  Oom.  (Ky.)S8  I..  B. 
A.fnL 

flee  also,  oo  tlie  subject  of  statutory  restrio- 
ttans  on  oontracts  between  master  and  servant,  the 
notai  to  Com.  y.  Perry  (Mass.)  14  L.  B.  A.  SB,  and 
State  y.  Loomis  (MoJ  XL  L.  &  A.  Ttt. 
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ers  exercising  authority  for  and  on  behalf  of 
corporations  doing  business  in  this  state, 
shall  be  subject  to  the  provisions  of  this 
act,  and,  upon  conyiction  of  the  violation  of 
any  of  its  proyisions,  to  the  punishment  pre- 
scribed by  it. 

"See.  i.  Any  person  or  corporation  vio- 
lating any  of  the  provisions  of  this  act  shall, 
upon  conviction,  be  punished  by  a  fine  of  not 
less  than  fifty  dollars  nor  more  than  one  thou- 
sand dollars,  or  imprisonment  in  the  county 
Jail  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment.' 

The  particular  portion  of  section  1,  on 
which  the  information  is  bottomed  is  that 
in  italics.  The  information,  in  substance, 
charged  that  George  Julow  was  on  the  d8d 
of  May.  1894,  a  foreman  or  superintendent 
of  the  Hamilton-Brown  Shoe  Company,  and 
as  such  exercised  authority  oyer  one  Richard 
C.  Simmonds,  then  a  mechanic  or  workman 
and  employ 6  of  said  Hamilton-Brown  Shoe 
Company,  but  not  under  contract  for  any 
definite  period  of  time ;  that  at  the  same  time 
Simmonds  was  a  member  of  the  Lasters'  Pro- 
tectiye  Association  of  America,  a  lawful 
labor  organization  or  society ;  that  on  the 
date  last  aforesaid  Julow  notified  Simmonda 
that  unless  he  withdrew  from  membership  of 
said  association  he  could  no  lonirer  work  for 
or  be  employed  by  said  shoe  company ;  that 
Simmonas  refused  to  withdraw  from  said  as- 
sociation, and  thereupon  he  was  on  said  date, 
for  the  reason  aforesaid,  by  Julow  discharged 
from  the  service  of  said  shoe  company,  etc. 
The  evidence  supported  the  charge  contained 
in  the  information.  The  defendant  intro- 
duced no  evidence  on  his  part,  nor  did  he 
make  any  admission  as  to  the  truth  of  such 
charge,  but  having  previously  demurred  to 
the  sufficiency  of  the  information,  without 
success,  at  the  close  of  the  testimony  of  the 
state  he  unsuccessfully  renewed  his  attack 
on  the  information,  and  the  eyidence  offered 
in  support  thereof,  by  moving  for  his  dis- 
charge, which  motion  being  denied,  and  he 
found  guilty  and  Judgment  rendered  against 
him,  as  aforesaid,  for  $50,  he  moved  for  a 
new  trial  and  in  arrest,  but  without  avail ; 
hence  this  appeal. 

Mean,  S.  B.  Jones  lb  WOlIaJMi  for  ap- 
pellant. 

Mr,  B.  F.  Walker,  AttyQen,,  for  the 
State: 

In  discussing  an  Ohio  statute,  similar  to  the 
one  under  consideration  in  this  case,  Sayler,  </., 
says:  "I  construe  it  to  mean  that  an  employer 
shall  not  coerce,  or  attempt  to  coerce,  his  em- 
ploy^  from  belonging  to  a  lawful  labor  organ- 
ization, f.  s.,  shall  not  coerce  him  to  quit  such 
organization  by  discharging  such  employe.  I 
do  not  think  this  takes  away  from  the  employer 
the  right  to  discharge  his  employe;  he  may 
discharge  him  for  any  reason,  but  he  shall  not 
attempt  to  coerce  him  to  quit  the  labor  organi- 
zation. I  think  the  legislature  has  power  to 
enact  that  the  coercion  of  one  person  by  an- 
other may  be  an  offense." 

Davit  v.  State,  80  Ohio  L.  J.  848. 
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While  the  state  cannot,  under  the  guise  of 
the  police  power,  overthrow  rights  which  the 
coDstitutioD  guarantees,  yet  the  legislature  may 
do  many  thmss  in  the  legitimate  exercise  of 
this  power  which,  however  injudicious  they 
may  seem,  are  not  obnoxious  to  the  objection 
of  being  beyond  the  scope  of  legislative  action. 

State  V.  Addington,  Tt  Mo.  110;  8t.  Louis 
County  Ct.  v.  QrimM,  68  Mo.  176;  PhiUips 
V.  Misaauri  Pae.  B.  Oo.  86  Mo.  640;  8taU  v. 
New  Madrid  County  Ct.  61  Mo.  82,  Bmng  v. 
EobliizeUe,  86  Mo.  64. 

Sherwood*  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  alleges  various  grounds  why 
the  act  under  which  he  was  convicted  is  un- 
constitutional, among  them  these :  **  Because 
the  act  of  the  legislature  under  which  the 
said  information  was  drawn  is  unconstitu- 
tional and  void,  because  it  violates  the  fol- 
lowing provisions  of  the  constitution  of  the 
state  of  Missouri:  (1)  ''That  all  persons 
have  a  natural  right  to  life,  liberty,  and  the 
enjoyment  of  the  gains  of  their  own  indus- 
try.* Section  4,  article  2.  (2)  "That  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  aue  process  of  law. "  Sec- 
tion 80,  article  2.  (8)  TJiat  the  act  of  the 
legislature  foresaid  violates  the  constitu- 
tional provision  forbidding  the  legislature 
to  erant  to  any  corporation,  association,  or 
individual  anv  special  or  exclusive  ri^ht, 
privilege,  or  immunity.  Section  68,  article 
4.  That  the  act  aforesaid  violates  the  14th 
Amendment  to  the  Constitution  of  the  United 
States,  which  provides:  **Nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 

Sroperty  without  due  process  of  law,  nor 
eny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. " 

For  the  present  purpose  it  will  be  assumed 
that  defendant  attempted  to  do  the  act  with 
which  he  is  charged  and  that  it  lay  in  his 
power  to  compel  or  coerce  Simmonds  to 
withdraw  from  a  lawful  organization  with 
which  he  was  connected ;  because  by  so  do- 
ing all  discussion  of  matters  merely  prelim- 
inary to  the  main  question  herein  involved 
will  be  avoided.  A  similar  provision  to 
that  contained  in  section  80,  article  2,  supra, 
is  found  in  the  6th  Amendment  to  the  Con- 
stitution of  the  United  States,  providing, 
among  other  things,  ''nor  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law."  In  section  80,  tupra,  as  well  as  in 
the  section  in  the  Federal  Constitution  just 
recited,  it  will  be  noted  that  the  rights  of 
life,  liberty,  and  property  are  grouped  to- 
gether in  tne  same  sentence :  they  constitute 
a  trinity  of  rights,  and  each,  as  opposed  to 
unlawful  deprivation  thereof,  is  of  equal 
institutional  importance.  With  each  of 
those  rights,  under  the  operation  of  a  famil- 
iar principle,  every  auxiliaiy  right,  every 
attribute  necessary  to  make  the  principal 
right  effectual  and  valuable  in  its  most  ex- 
tensive sense,  pass  as  incidents  of  the  orig- 
inal crant.  "The  rights  thus  guaranteed  are 
something  more  than  the  mere  privileges  of 
locomotion;  the  guaranty  is  the  negation 
of  arbitrary  power  in  every  form  which  re- 
sults in  a  deprivation  of  a  right. " 
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These  terms,  "life,"  liberty,"  and  "prop- 
erty," are  representative  terms  and  cover 
every  right  to  which  a  member  of  tlie  body 
politic  is  entitled  under  the  law.  Within 
their  comprehensive  scope  are  embraced  the 
right  of  self-defense,  freedom  of  speech,  re- 
ligious and  political  freedom,  exemption 
from  arbitrary  arrests,  the  right  to  buy  and 
sell  as  others  may, — all  our  liberties,  i>er- 
sonal,  civil  and  political,— in  short,  all 
that  makes  life  worth  living ;  and  of  none 
of  these  liberties  can  any  one  be  deprival 
except  by  due  process  of  law.  2  Story, 
Const.  5th  ed.  §  1960.  Now,  as  before  stated, 
each  of  the  rights  heretofore  mentioned  car- 
ries with  it,  as  its  natural  and  necessary 
coincident,  all  that  effectuates  and  renders 
complete  the  full,  unrestrained  enjoy  mem 
of  that  right.  Take,  for  instance,  that  of 
property.  Necessarily  blended  with  th&t 
right  are  those  of  acquiring  property  by  la- 
bor, by  contract,  and  also  of  terminating 
that  contract  at  pleasure,  being  liable,  how- 
ever, civilly,  for  any  unwarranted  termina- 
tion. In  the  case  at  bar,  as  will  be  remem- 
bered, the  contract  was  not  made  for  any 
definite  period.  From  these  premises  it  fol- 
lows that  "depriving  an  owner  of  property 
of  one  of  its  essential  attributes  is  depriving 
him  of  his  property  within  the  oonstitutionu 
provision.''  People  v.  Otu,  90  N.  Y.  48,  In 
StaU  V.  Ooodtoill,  88  W.  Va.  179,  6  L.  R. 
A.  621,  relative  to  the  subject  under  consid- 
eration, it  is  said :  "The  right  to  use,  buy, 
and  sell  property,  and  contract  in  resi>ecl 
thereto,  including  contracts  for  labor,  which 
is,  as  we  have  seen,  property,  is  protected  by 
the  constitution."  In  ^he  present  instance, 
does  the  act  in  question  seek  to  deprive  the 
owner  or  the  representative  of  the  owner  of 
one  of  the  essential  attributes  of  his  prop- 
erty, to  wit,  the  right  to  terminate  any  con- 
tract made  by  him,  and  does  it  profess  to  do 
this  by  force  of  its  own  terms,  and  without 
opportunity  of  being  heard?  If  it  does,  then 
it  falls  under  the  ban  of  the  orohibitory  pro- 
visions of  both  the  state  and'Federal  ODUSti- 
tutions. 

The  "law  of  the  land"  and  "due  process 
of  law"  are  the  legal  equivalents  of  each 
other.  Touching  this  topic,  a  distirguished 
jurist  observes:  "Perhaps  no  definition  is 
more  often  quoted  than  thut  given  by  Mr. 
Webster  in  the  Dartmouth  CoiUge  Case:  *  By 
the  law  of  the  land  is  most  clearly  intended 
the  general  law,  a  law  which  hears  before 
it  condemns,  which  proceeds  upon  inquiry 
and  renders  judgment  only  after  trial.  *  The 
meaning  is  that  every  citizen  shall  hold  his 
life,  liberty,  property,  and  immunities  un- 
der the  protection  of  the  general  rules  which 
govern  society.  Everything  which  may  pass 
under  the  form  of  an  enactment  is  not,  there- 
fore, to  be  considered  the  law  of  the  land.* 
Cooley,  Const.  Lim.  6th  ed.  481.  Comstock, 
c/.,  when  discussing  a  constitutional  prohibi- 
tion such  as  ours,  said :  "  No  doubt,  it  seems 
to  me,  can  be  admitted  of  the  meaning  of 
these  provisions.  To  say,  as  has  been  sug- 
gested, that  'the  law  of  the  land'  or  'due 
process  of  law, '  may'  mean  the  very  act  of 
legislation  which  deprives  the  citizen  of  his 
rights,  privileges,  or  property,   leads  to  a 
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simple  abeurditj.    The  constitution  would 
then  mean  that  no  person  shall  be  deprived 
of  his  property  rights  unless  the  legislature 
shall  pass  a  law  to  effectuate  the  wrong ;  and 
this  would  be  throwing  the  restraint  entirely 
awa^^.     .     .     .    Where  rights  of  property  are 
admitted  to  exist,  the  legislature  cannot  say 
they  shall  exist  no  longer ;  nor  will  it  make 
any  difference  although  a  process  and  a  tri- 
bunal are  appointed  to  execute  sentence.     If 
this  is  the  'law  of  the  land'  and  'due  process 
of  law'  within  the  meaning  of  the  constitu 
lion,  then  the  legislature  is  omnipotent.     It 
may,  under  the  same  interpretation,  pass  a  law 
to  take  away  liberty  or  life  without  a  pte-ex- 
isting  cause,  appointing  judicial  and  execu- 
tive agencies  to  execute  its  will.    Property  is 
placed  by  the  constitution  in  the  same  cate- 
gory wiui  'liberty  and  life.'  "     Wynehamer 
V.  People,  18  N.  t.  878.     Here  the  law  un- 
der review  declares  that  to  be  a  crime  which 
consists  alone  in  the  exercise  of  a  constitu- 
tiooal  right,  to  wit,  that  of  terminating  a 
contract,— one  of  the  essential  attributes  of 
property,   indeed  of  property  itself,    under 
preceding  definitions.     Brought  to  the  bar 
of  a  court  on  such  a  charge  the  accused  would 
have  been  prejudged  in  so  far  as  the  crimi- 
nality of  the  act  charged  is  concerned.     No 
question  could  there  be  made  or  admitted  as 
to  the  quality  of  the  act.    That  would  have 
been  settled  by  the  previous  legislative  dec- 
laration, and  it  would  only  remain  to  find  the 
fact  as  charged  in  order  to  declare  the  guilt 
as  charged.     But  the  fact  as  charged,  as  al- 
ready seen,  is  not  a  crime,  and  will  not  be 
a  crime  so  long  as  constitutional  guaranties 
and  constitutional  prohibitions  are  respected 
and  enforced.     If  an  owner,  etc.,  obeys  the 
law  on  which  this  prosecution  rests,  he  is 
thereby  deprived  of  a  right  and  a  liberty  to 
contract  or  terminate  a  contract  as  all  others 
may ;  if  he  disobeys  it,  then  he  is  punished 
for  the  performance  of  an  act  wholly  inno- 
cent, unless,  indeed,  the  doing  of  such  act, 
guaranteed  by  the  organic  law,— the  exercise 
of  a  right  of  which  the  legislature  is  for- 
bidden to  deprive  him,— can  by  that  body  be 
conclusively  pronounced  criminal.    We  deny 
the  power  of  the  legislature  to  do  this,  to 
brand  as  an  offense  uat  which  the  constitu- 
tion designates  and  declares  to  be  a  right, 
and  therefore  an  innocent  act;   and  conse- 
quently we  hold  that  the  statute  which  pro- 
fesses to  exert  such  power  is  nothing  more 
nor  less  than  a  **  legislative  judgment, "  and  an 
attempt  to  deprive  all  who  are  included  with- 
in iu  terms  of  a  constitutional  right  with- 
out due  process  of  law.    In  support  of  these 
▼iewg,  see  8UUe  y.  Loamii,  115  Mo.  807.  21 
L.  R  A.  789;  Otm,  v.  Btrry,  155  Mass.  117, 
14  L.  K.  A.  825 ;  Qodeharla  v.  Wigeman,  118 
Pa.  431;  State  y.  QoodwiU,  88  W.  Va.  179,  6 
L.  R.  A.  821 ;  Be  Jaeobe,  98  N.  T.  98,  50 
Am.  Rep.  638;  PeopU  v.  OiUeon,  109  N.  Y. 
^;  MUktt  y.  iVopte,  117  111.  294,  67  Am. 
Kep.  869 ;  RiteMe  v.  F^opU,  155  111.  98,  ante, 
p.  79.  ^ 

2.  But  the  statute  is  obnoxious  to  criticism 
on  other  grounds.  It  does  not  relate  to  per- 
sonsor things  as,a class, —to  all  workingmen, 
?f'"7}>^t  only  to  those  who  belong  to  some 

lawful  organization  or  society,"  evidently 
»  f^R-A. 


referring  to  a  trade  union,  labor  onion,  etc. 
Where  a  statute  does  this,— where  it  does  not 
relate  to  persons  or  things  as  a  class,  bat  to 
particular  persons  or  things  of  a  class, — it  is 
a  special,  as  contradistinguished  from  a  gen- 
eral, law.  State  v.  ToUe,  71  Mo.  Mi;  State 
y.  Eerrmann,  75  Mo.  840.  Here  a  non-trade- 
union  man  or  a  non- labor- union  man  could 
be  discharged  without  certmony,  without 
let  or  hindrance,  whenever  the  employer  so 
desired,  with  or  without  reason  therefor, 
while,  in  the  case  of  a  trade-union  or  labor- 
union  man,  he  could  not  be  discharged  if 
such  discharge  rested  on  the  ground  of  his 
being  a  member  of  such  an  organization. 
In  other  words,  the  legislature  have  under- 
taker ^o  limit  the  power  of  the  owner  or  em- 
ployer M  to  his  right  to  contract  with  or  to 
terminate  a  contract  with  particular  persons 
pf  a  class  and  therefore  the  statute  which 
does  t:  '.s  is  a  special,  not  a  general  law, 
and  therefore  violative  of  the  constitution. 
JudQe  Cooley  says :  ''A  statute  would  not  be 
constitutional  which  should  select  particular 
individuals  from  a  class  or  locality  and  sub- 
ject them  to  peculiar  rules,  or  impose  upon 
them  special  obligations  or  burdens,  from 
which  others  in  the  same  class  or  locality  are 
exempt.  Every  one  has  a  right  to  demand 
that  he  be  governed  by  general  rules,  and  a 
special  statute  which,  without  his  consent, 
sineles  his  case  out  as  one  to  be  regulated  by 
a  different  law  from  that  which  Is  applied 
in  all  similar  cases  would  not  be  legitimate 
legislation,  but  would  be  such  an  arbitrary 
mandate  as  is  not  within  the  province  of 
free  government. "  Cooley,  Const.  Lim.  891. 
The  legislature  may  legislate  in  regard  to  a 
class  01  persons,  but  they  cannot  take  what 
may  be  termed  a  natural  class  of  persons, 
split  that  class  in  two,  and  then  arbitrarily 
designate  the  dissevered  fractions  of  the  orig- 
inal^unit  as  two  classes,  and  enact  different 
rules  for  the  government  of  each.  This  would 
be  a  mere  arbitrary  classification,  without  any 
basis  of  reason  on  which  to  rest,  and  would 
resemble  a  classification  of  men  by  the  color 
of  their  hair  or  other  individual  peculiarities, 
something  not  conipetent  for  the  legislature 
to  do.  State  /.  Herrmann,  75  Mo.  loe.  cU, 
358. 

8.  The  litigated  statute  is  also  in  conflict 
with  section  1,  article  14,  of  the  Federal 
Constitution,  aforesaid,  forbidding  that**  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law, "  as  to 
which  the  same  consiaerations  as  heretofore 
announced  apply. 

4.  Nor  can  the  statute  escape  censure  by  as- 
suming the  label  of  a  **  police  regulation. "  It 
has  none  of  the  elements  or  attributes  which 
pertain  to  such  a  regulation,  for  it  does  not, 
in  terms  or  by  implication,  promote  or  tend  to 
promote  the  public  health,  welfare,  comfort, 
or  safety ;  and  if  it  did,  the  state  would  not 
be  allowed,  under  the  guise  and  pretense  of 
a  police  regulation,  to  encroach  or  trample 
upon  any  of  the  just  rights  of  the  citizen, 
which  the  constitution  intended  to  secure 
against  diminution  or  abridgment.  Be  Ja- 
eobs,  98  N.  Y.  98,  50  Am.  Rep.  686,  and  cases 
cited. 

6.  In  conclusion,  it  may  be  said  that  there 
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i9  a  broad  distinction  between  the  invasion 
of  a  right  conferred  by  the  constitution,  to 
wit,  a  right  of  property,  carrying  with  it, 
as  we  have  seen,  all  the  liberties,  attributes, 
and  coincident  rights  which  go  to  effectuate 
the  principal  right,  and  those  rights  which 
are  the  mere  creatures  of  legislative  gratuity, 
where  the  legislature  granting  a  privilege  or 
bestowinff  a  bounty  may,  of  couiae,  as  no 
oonstitutional  right   Is  involved,  prescribe 


the  conditions  upon  whicn  the  privilege  mav 
be  exercised  or  the  bounty  be  obtained.  Tbu 
point  finds  ample  illustration  in  the  recent 
cases  of  Frisbie  v.  United  Statet,  167  U.  S. 
160,  39  L.  ed.  657,  and  8t,  J&teph  v.  />»» 
(decided  at  the  present  term),  81  8.  W.  Rep. 
101,  opinion  by  Burgess,  J. 

The  premises  considered,  we  reverm  theptdg' 
ment,  and  order  the  defendant  discharged. 

All  concur. 


NORTH  CAROLINA  SUPREME  COURT. 


STATE  of  North  Carolina 

Leroy  CROOK. 

016  N.  a  700.) 

Senienee  in  a  criminal  case  may  law- 
ftilly  be  suspended  at  the  pleasure  of  the 
oourt  and  tbe  court*8  power  over  er  accused  Is 
not  affected  or  lost  by  an  order  to  pay  costs  both 
of  hiraself  and  a  oodofeadant  or  even  by  com- 
mitting him  for  refusal  to  do  so,  since  the  re- 
quirement to  pay  costs  is  not  part  of  the  sentence. 

(December  11,  189D 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Union  County  sen- 
tencing him  to  Jail  upon  a  yerdict  which  had 
been  rendered  against  him  some  time  pre- 
viously, but  sentence  upon  which  had  been 
suspended.     Affirmed. 

Crook  and  one  Gurley  pleaded  guilty  upon 
an  indictment  and  were  convicted  for  making 
an  affray,  with  deadly  weapons.  Judgment 
against  both  was  suspended  and  the  court  di- 
rected Crook  to  pay  all  the  costs.  He  was 
given  time  to  comply  with  the  order  which 
was  extended  from  time  to  time  and  upon  his 
failure  to  comply  within  the  time  finally  lim- 
ited the  court  committed  him  to  the  county 
jail  where  he  remained  until  just  before  the  ad- 
journment of  the  term,  when  the  oourt  directed 
him  to  be  brought  before  it  and  sentenced  him 
to  imprisonment  in  the  common  jail  for  six 
months.  From  this  action  Crook  appealed, 
and  assigned  as  error:  (1)  That  the  former  or- 
der or  judgment  of  the  court,  made  in  Febru- 
ary, 1892,  that  the  defendant  Crook  pay  all 
the  costs  in  this  case,  including  the  costs  of 
his  codefendant.  Gurley,  was  a  judgment  of 
the  court  against  the  defendant  Crook;  and  the 
judgment  having  been  performed  in  part,  to 
wit,  a  payment  of  a  part  of  the  costs,  it  was  no 
longer  in  the  power  of  the  court  to  change  said 
lodgment,  and  imprison  the  defendant  (2) 
That  the  defendant  having  stated  to  the  oourt 
that  he  was  unable  to  pay  the  balance  of  said 
bill  of  costs,  and  the  court  having  ordered  the 
defendant  into  the  custody  of  the  sheriff,  said 
order  was  by  implication  a  judgment  of  the 
court,  and  an  order  to  the  sheriff  to  imprison 


NoTB.— As  to  suspension  of  sentence,  see  also 
State  V.  Voss  flowa)  8L.  B.  A.787;  People  y.  Cum- 
mings  (Mich.)  U  L.  R.  A.  28S,  and  noU;  People  v. 
Monroe  County  Oourt  of  Sessions  (N.  Y.)  28  L.  B. 
A.  8S8.  and  Rt  Webb  (Wis.)  27  L.  &  A.  861 
:»  L.  H.  A. 


the  defendant  until  the  costs  were  paid,  or  hebs 
discharged  according  to  law;  and  the  defend- 
ant Crook,  having  been  in  jail  twelve  days  of 
the  twenty  or  thirty  days  necessary  to  remiia 
in  jail  to  be  discharged  under  the  insolvent 
debtor's  law,  had  thereby  executed  a  part  of 
this  judgment;  and  it  was  no  loncer  in  the 
power  of  the  court  to  change  the  judgment  in 
a  manner  to  make  it  more  harsh. 

Further  facts  api)ear  in  the  opinion. 

Mr,  F.  H.  Whitaker,  Jr.*  for  appellant. 

Mr,  Frank  I.  Osborne.  Atty-Gen,,  for 
the  State. 

Avery*  J.,  delivered  the  opinion  of  the 
court : 

The  practice  of  making  an  order,  where 
defendants  are  convicted  or  submit  on  a  crim- 
inal charge,  that  the  judgment  be  suspended 
upon  the  payment  of  the  costs,  is  one  that 
seems  to  be  somewhat  peculiar  to  our  own 
courts ;  but  it  must  be  admitted  that  its  adop- 
tion has  proved  very  sal  utarv,  both  in  bring- 
ing about  the  reformation  of  petty  offenders, 
and  in  the  suppression,  especially  of  certain 
classes  of  offenses.  The  exercise  of  this  dir- 
cretionary  power  has  not  heretofore  been 
questioned,  and  the  beneficial  effects  of  its 
judicious  use  have  been  made  so  manifest 
as  to  commend  it  both  to  the  judges  and  the 
people.  We  search  in  vain  for  direct  author- 
ity emanating  from  the  courts  of  other  states, 
to  aid  us  in  determining  the  precise  mean- 
ing of  such  orders,  because  it  has  not  been 
the  practice  to  make  them  elsewhere  in  the 
same  way.  The  order  is,  in  effect,  a  final 
judgment  for  the  whole  or  a  certain  propor- 
tion of  the  costs  incurred  in  the  prosecution 
of  the  charge,  but  a  suspension  of  the  sen- 
tence of  fine  or  imprisonment,  either  gener- 
ally aqd  indefinitely,  or  till  some  specified 
term  of  the  court.  We  cannot  understand 
how  the  rights  of  a  defendant  are  infringed, 
or  his  interests  prejudiced,  byallowioir  him 
to  escape  for  the  present  upon  a  partial  judg- 
ment for  the  costs,  and  suspenainic  the  mo- 
tion er  prayer  for  further  punishment,  in- 
stead of  subjecting  him  immediately  to  sock 
fine  or  imprisonment  as  his  own  criminal  con- 
duct has  made  him  liable  to  suffer.  In  civil 
causes  this  court  has  approved  the  practice 
of  granting  a  ¥^it  of  restitution,  on  appeal, 
to  one  wrongfully  dispossessed  of  land  under 
a  justice's  judgment,  and  by  the  same  order 
retaining  the  case  till  witnesses  could  be 
summoned,  and  the  damages  growing  oat 
of  the  wrongful  ejection  asBessedl-    Lam  v. 


See   also   40   L.    R.   A.    109;    41    L. 
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Jiarion,  81  K.  C.  88.  We  mifaht  adduce 
other  instaDces  in  which  one  branch  of  a  con- 
troTersj  has  been  finally  disposed  of  while 
other  matters  in  dispute  have  been  retained 
to  await  further  investij^ation  preliminary 
to  judgment,  but  it  is  needless  to  do  so. 

It  is  familiar  learning  that  a  court  may 
auspeud  the  judgment  over  a  criminal  in  toto 
imUl  another  term,  but  has  no  power  to  im- 
pose two  sentences  for  a  single  offense,  as 
by  pronouncing  judgment  under  one  count 
In  an  indictment,  and  reserving  the  right  to 
punish  under  another  count  at  a  subsequent 
term,  or  by  imposing  a  fine,  and  at  a  later 
term  superadding  imprisonment.  State  y. 
Bay,  50  Iowa,  520 ;  State  ▼.  MiUm',  6  Baxt. 
518 ;  StaU  v.  Wate(m,  95  Mo.  411 ;  FiBople  v. 
JfUix,  45  Cal.  168;  Thurman  v.  State,  54 
Ark.  IdO;  Whart.  Crim.  PI.  &  Pr.  §  918; 
Whitney  y.  State,  6  Lea,  847.  The  judg- 
ments, orders,  and  decrees  of  a  court,  as  a 
^neral  rule,  are  under  its  control  and  subiect 
to  modification  during  the  term  at  which  they 
are  entered ;  bat  where  a  defendant  has  un- 
dergone a  part  of  the  punishment  the  sentence 
can  not  be  revoked,  and  another,  except  in 
diminution  or  mitieation,  substituted  for  it, 
because  he  would  be  twice  placed  in  jeop- 
ardy, and  twice  subjected  to  punishment  for 
the  same  offense.  State  v.  Warren,  92  N.  C. 
825;  ReparU  Lange,  85  U.  8.  18  Wall.  163, 
21  L.  ed.  872.  The  punishment  which  the 
courts  are  prohibited  from  inflicting  twice 
is  usually  fine  or  imprisonment,  now  that 
corporal  punishment  is  inflicted  only  for  a 
few  offenses,  of  a  character  more  serious  than 
that  of  which  the  defendant  was  convicted. 
JStaU  V.  Burum,  118  N.  C.  662;  1  Bishop, 
Crim.  L.  g  940.  But  cosU  neither  constitute 
a  part  of  the  relief  in  civil  actions  (4  Am. 
A  Bng.  Encyclop.  Law,  p.  818,  and  note), 
nor  of  the  punishment  in  criminal  prosecu- 
tions, though  the  payment  of  them,  or  a  prop- 
osition to  pay,  may  be  considered  in  mitiga- 
tion of  sentence  by  the  court.  The  payment 
of  costs  is  regulated  by  our  statute  (Code, 
g  1211),  which  provides  that  every  person 
convicted,  or  confessing  himself  guilty,  or 
submitting  to  the  court,  shall  pay  the  costs 
of  the  prosecution,  and  the  legal  effect  of  a 
conviction  and  judgment  is  to  vest  the  right 
to  the  costs  in  those  entitled  to  them ;  but, 
where  a  fine  is  imposed,  it  is  due  to  the  state, 
and  is  remitted  by  a  pardon  granted  by  the 
governor.  ^aU  v.  Mooney,  74  N.  C.  99,  21 
Am.  Rep.  487.  The  right  of  the  officers  to 
recover  costs  in  the  name  of  the  state  is  a 
mere  incidental  one,  arising  out  of  the  con- 
viction under  the  provisions  of  our  statute ; 
and  the  judgment  for  them,  as  we  have  seen, 
vests  the  claim  in  the  oflScers  to  whom  thev 
are  due.  The  order  for  payment  of  them  is 
no  more  a  part  of  the  punishment  proper  tlum 
that  to  pay  an  allowance  and  costs  on  con- 
viction in  bastardy ;  but  in  both  cases  the 
legislature,  in  the  exercise  of  the  police 
powers  of  the  state,  has  provided  for  the  pro- 
tection of  the  public  by  making  a  defendant 
liable  to  imprisonment',  as  an  inducement  to 
the  payment  of  such  cost  or  al  1  o wance.  State 
V.  BurUm,  at  page  659,  118  N.  C.  ;  Myers  v. 
Buifford,  114  N.  C.  284;  StaU  v.  Parwne 
(decided  at  this  term).  115  N.  C.  780.  In 
29L.R.A. 


Ccm.  V.  Doiv^itan^e  Bail,  115  Mass.  186,  we 
find  a  recognition  ot  the  principle  we  have 
stated  in  the  long-continued  practice  of  the 
courts  of  that  state  which  eventually  (in  1865 
and  1869)  received  the  sanction  of  the  legis- 
lature. The  court  said :  ''It  has  long  been 
a  common  practice  in  this  commonwealth, 
after  verdict  of  guilty  in  a  criminal  case, 
when  the  court  is  satisfied  that,  by  reason 
of  extenuating  circumstances,  or  of  the  pend- 
ency of  a  question  of  law  in  a  like  case  be- 
fore a  higher  court,  or  other  sufficient  cause, 
public  justice  does  not  require  an  immediate 
sentence,  to  order,  with  the  consent  of  the 
defendant  and  of  the  attorney  for  the  com- 
mon wealth,  and  upon  such  terms  as  the  court, 
in  its  discretion,  may  impose,  that  tlie  in- 
dictment be  laid  on  file.  .  .  .  Such  an 
order  is  not  equivalent  to  a  final  judgment, 
or  to  a  nolle  prosequi  or  discontinuance,  by 
which  the  case  is  put  out  of  court ;  but  is  a 
mere  suspending  of  active  proceedings  in 
the  case,  which  dispenses  with  the  necessity 
of  entering  formal  continuances  upon  the 
docket,  and  leaves  it  within  the  power  of  the 
court  at  any  time,  upon  the  motion  of  either 
party,  to  bring  the  case  forward,  and  pass  any 
lawiul  order  or  judgment  therein.  Neither 
the  order  laying  the  indictment  on  file,  nor 
the  payment  of  costs,  therefore,  ...  en- 
titled the  defendant  to  be  finally  discharged.  * 
It  thus  appears  that,  under  the  name  of  ^lay- 
ing the  indictment  on  file,"  the  courts  of 
that  state  accomplished  the  same  result  at- 
tained here  by  suspending  judgment.  Such 
orders  are  not  prejudicial,  but  favorable,  to 
defendants,  in  that  punishment  is  postponed, 
with  the  possibilitv  of  escaping  it  altogether ;' 
and  it  is  presumed  that  the  party  adjudged 
guiltv  is  present  and  assenting  to,  if  not  ask- 
ing for,  such  orders.  Oibean  v.  St€Ue,  68 
Miss.  241.  If  the  payment  of  the  costs  con- 
stitutes no  part  of  the  punishment,  as  was 
held  by  Uie  supreme  opurt  of  Massachusetts, 
and  by  the  court  of  Mississippi  in  Qibwn^e 
Case,  supra,  as  well  as  by  the  supreme  court 
of  Florida  in  Ex  parte  WiUiams,  26  Fla.  810, 
then  the  payment  of  a  portion  of  it  by  the 
defendant  is  not  undergoing  or  performing 
a  part  of  the  sentence,  and  does  not  bring 
this  case  within  the  principle  announced  in 
State  V.  Warren,  and  Ex  parte  Lange,  supra; 
Easterling  v.  StaU,  85  Miss.  210. 

It  is  conceded  that  when  the  court  couples 
with  the  payment  of  the  costs  any  judgment 
that  might  have  constituted  a  part  of  a  sen- 
tence, as  that  a  public  nuisance  be  abated, 
in  case  of  conviction  for  creating  it,  the 
power  of  the  court  is  exhausted  in'  its  ren- 
dition, and  the  suspension  of  judgment  is 
deemed  to  have  been  ordered  on  condition 
of  the  performance  of  such  requirement. 
StaU  V.  Addy,  48  N.  J.  L.  118,  89  Am.  Rep. 
547:  Qibson  v.  ^aU,  supra.  But  the  sus- 
pension of  the  Judgment  upon  the  payment 
of  the  whole  of  the  costs  by  one  of  the  two 
defendants  in  this  case,  includinir  the  solic- 
itor's fee  due  from  his  codefendant,  and  the 
actual  payment  of  both  fees  taxed  for  the  pros- 
ecuting officer,  fails  to  bring  it  within  the 
principle  aoDOunoed  in  Addy*s  Case,  supra^ 
since  the  adjudication  that  such  codefendant 
pay  his  own  fee,  as  a  part  of  the  costs,  would 
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have  constituted  no  part  of  his  punishment, 
and  when  added,  as  a  part  of  the  costs,  to  de- 
fendant's bill,  inflicts  no  punishment  on  him. 
The  court  merely  suspended  judgment  on  the 
condition  of  paying  the  costs  of  the  other 
defendant,  as  well  as  his  own,  as  a  part  of 
the  terms  upon  which  the  favor  of  the  post- 
ponement  was  granted,  as  it  is  the  practice 
to  do  on  conviction  in  such  cases.  Qihmni'B 
Caae,  iupra. 

It  has  always  been  the  practice  in  our 
courts,  so  far  as  we  can  ascertain,  where  the 
Judgment  for  costs  is  rendered  in  the  same 
order  of  the  court  which  imposes  the  sentence, 
to  leave  the  exact  amount  of  the  costs  to  be 
taxed  by  the  clerk,  and,  under  the  Act  of 
1879,  to  be  revised  by  the  Judee.  The  prac- 
tice under  that  act  was  to  revise  the  bill  of 
costs  at  chambers,  and  it  seems  to  have  been 
contemplated  neither  by  the  courts  nor  by  the 
legislature  that  costs  in  a  criminal  action 
constituted  a  part  of  the  punishment  for  the 
offense,  and  that  the  party  convicted  might 
consequently  claim  the  right  to  such  notice  as 
would  enable  him  to  be  present  when  the 
court  should  adjudge  what  amount  was  due. 
^ Where  the  defendant  is  found  guilty,  and 
the  court  pronounces  judgment  that  lie  pay  a 
f  ne,  and  stand  committed  until  it  be  paid, 
the  imprisonment  is  no  part  of  the  punish- 
ment, but  only  a  mode  of  enforcing  payment 
of  the  fine."  1  Archbold,  Crim.  Pr.  A  PI. 
(Pom.  ed.)  p.  680;  -&m  ▼.  People,  12  Wend. 
844.  The  same  principle  applies  where  he 
is  committed  during  a  term  for  nonpayment 
of  a  judgment  for  costs,  like  that  in  this 
case,  and  is  brought  before  the  Judge  during 
the  same  term  on  the  prayer  of  the  solicitor 
for  Judgment.    The  court,  in  such  cases,  or- 


ders the  defendant  to  be  committed  by  way 
of  inducement  to  pay  the  costs.  If  the  order 
prove  ineffectual,  it  becomes  optional  with 
the  court  whether  he  shall  be  allowed  to  re- 
main in  prison,  and  rid  himself  of  responsi- 
bilitv  for  costs  by  taking,  at  the  proper  time, 
the  insolvent  debtors'  oath,  or  whether  he 
shall  be  brought  to  the  bar  of  the  court,  and 
subjected  to  we  sentence  which  still  remains 
suspended  over  him.  An  order  of  commit- 
ment, whether  for  nonpayment  of  fine  and 
costs,  or  costs  onlv,  can  be  modified  during 
the  term  at  which  it  is  entered  {Burt4m'9 
Gate,  iupra),  because  where  there  is  a  sen- 
tence to  pay  a  fine,  **  its  execution"  does  not 
begin,  in  contemplation  of  law,  till  the  power 
of  modification  by  the  court  ends,  and  then 
committal  for  failure  to  discharge  oosts  Is 
treated  as  an  effort  to  enforce  the  pavment, 
till  the  same  period.  The  rale  is  different 
where  the  court  sentences  a  prisoner,  as  a  part 
or  the  whole  of  its  Judgment,  to  a  term  of 
imprisonment  in  the  common  jail,  and  he  is 
immediately  committed  to  prison.  In  such 
case  he  is  not  incarcerated  for  failure  to 
pay,  or  to  enforce  payment  of,  fine  and  costs, 
but  is  deemed,  from  the  day  of  his  commit- 
ment to  the  expiration  of  his  term,  to  be  un- 
dergoing his  sentence.  Upon  the  expiration 
of  his  term,  he  may  still  pay  fine  and  costs 
imposed  in  addition  to  imprisonment,  but  on 
his  failure  to  do  so  the  law  holds  him  to  be 
still  committed  for  the  statutory  period,  and 
until  he  shall  comply  with  the  requirements 
of  the  statute.  8kUe  v.  Patwrn  (decided  at 
this  term),  116  N.  0.  780. 

We  think,  therefore,  that  there  was  no  er- 
ror in  the  ruling  of  the  court  below,  and  its 
judgment  ie  aJpHmed, 
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!•  A  cross-bill  by  second  mortfi^ae^eee  le 
not  so  far  foreiflrn  to  a  bill  filed  to  fore- 
close the  tirst  mortREge  as  to  be  improper  where 
the  matter  alleged  Is  the  same  as  set  out  In  the 
answer  and  attacks  the  priority  of  the  first  mort- 
gage seeking  to  eetublish  that  of  the  second  and 
the  question  of  priority  cannot  be  adjusted  with- 
out the  aid  of  the  cross-bill. 

t.  First  mortf^ag^ees  will  not  be  permit- 
ted by  equity  to  assert  their  lien  against 
the  property  in  preference  to  a  grantor^s  lien  for 
unpaid  purchase  money  a  waiver  of  which  they 
prooured  by  a  fraudulent  device  eo  as  to  let  in 
their  mortgage  as  a  first  Hen  although  the  grant- 
ors agreed  to  take  a  second  mortgage  as  security 


Nora.— The  duties  and  liabilities  of  promoters  to 
a  corporation  and  its  metubers  are  treated  at  length 
In  a  fiete  to  Yale  Gas  Stove  Oa.  w-  wiiooz  (Conn.;  26 
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which  on  its  face  declares  that  It  fs  subject  to  the 
Hen  of  the  first. 
8.   Promoters  of  a  eorporatlon  to  whom 
stock  and  vkort§fB§[9  bonds  are  issued 

nominally  in  payment  for  property  transferred 
to  the  corporation  which  was  in  fact  bought  of  a 
third  person  will  not  t>e  permitted  to  Jeopardize 
such  third  person*!  collection  of  the  purchase 
money  by  enforcing  their  mortgage  without  pay- 
ing  for  their  stock. 

4.  A  Btipnlatiott  In  second  mortga^^ 
bonds  on  corporate  property,  that  they 
shall  not  be  enforced  against  the  individual  es- 
tate of  stockholders,  will  not  prevent  equity  from 
refusing  to  enforce  a  first  mortgage  held  by  such 
stockholders  untU  they  have  paid  for  their  stock. 

6.  A  prayer  for  payment  of  stock  sub- 
scriptions cannot  properly  be  inserted 
In  a  cross-bill  filed  by  second  mortgagees  on  cor- 
porate property  in  a  suit  to  f  oredoee  a  first  mort- 
gage held  by  stockholders  of  the  corporation  the 
priority  of  which  over  the  second  mortgage  is 
attacked  on  the  ground  of  fraud. 

6*  A  promoter  of  a  corporation  is  af- 
Ibcted  and  bound  by  any  ftmud  ccm- 
tained  in  a  f^uaranty  to  one  selling  prop- 
erty to  the  corporation  by  another  promoter  that 
money  in  his  hands  should  be  applied  to  placing 
Imnrovementi  on  tbe  twoperty,  for  the  purpose 
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of  seeurinff  a  waiver  of  the  vendor's  Hem  bo  that 
he  oaDnot  aoqutare  a  rlffht  to  a  Jadgmeot  for  the 
price  of  such  improyements  which  he  oan  eo- 
f6rce  aifainst  the  objection  of  saoh  vendor. 
V.  Promoters  of  a  eorporatloii  who  se- 
core  a  waiver  of  tbe  Uen  of  one  aeUln^ 
property  to  the  corporation  lo  favor  or 
a  mortgai^  taken  by  themaelvee  upon  the  "prop- 
erty by  a  fraudulent  guaranty  that  certain  money 
■ball  be  applied  to  maUnff  trnprovements  on  the 
property,  which  la  not  done,  will  not  be  permitted 
to  enforce  thetr  mortgage  against  hia  objection. 

8.  Receiver's  eertilleates  laaned  to  a  pro- 
moter of  a  corporation  for  money  advanced  to 
pay  for  improvements  put  on  the  oorporate  prop< 
erty  will  not  be  given  priority  over  the  rights  of 
the  seller  of  the  property  who  waived  his  lien 
upon  the  fraudulent  guaranty  by  another  pro- 
moter at  the  time  of  the  sale  that  money  was  in 
his  possession  which  would  be  applied  to  pay  for 
such  improvements. 

9.  E^pii^  will  relieve  against  the 
^valver  of  a  vendors*  lien  procured  by  a  fraud- 
ulent guaranty  on  the  part  of  the  vendee. 

10*  That  commissioners  appointed  to 
malce  partition  of  a  decedent's  estate 
reiused  to  recoflrniae  any  value  in  see- 
«md  mortgage  bonds  taken  for  property 
sold  to  a  corporation  will  have  no  bearing  upon 
the  question  whether  or  not  such  bonds  shall  not 
be  fdven  priority  over  the  first  mortirage  bonds 
which  were  issued  to  promoters  because  of  their 
fraud  in  procuring  tbeir  preference. 

11.  A  promoter  of  a  corporation  who 
liflM  not  paid  his  stock  subscription  will 
not  be  permitted  to  take  an  assiimment  of  a  chUm 
for  improvements  made  on  the  corporate  prop- 
erty so  as  to  enforce  the  same  in  priority  to  valid 
mortgages  on  such  property. 

1 8*  Vested  liens  upon  the  property  of  individ- 
nals  and  private  corporations  cannot  be  dis- 
placed by  means  of  receiver's  certificates. 

(June  aO,  lB96i) 

APPEAL  by  defendants  Hooper  et  al  from 
a  decree  of  the  Circuit  Court  of  Baltimore 
City  dismissing  their  cross-bill  in  a  suit  by  the 
Central  Trust  Company  to  foreclose  a  mort- 
gage upon  property  of  the  Maryland  Ice  Com- 
pany.   Beosrsed. 

The  facts  are  stated  in  the  opinion. 

Meurs,  Thomas  M.  Lanahan,  John  P. 
Poe»  and  Frank  Gosnell  for  appellants. 

Mestrs,  William  Pinkney  whyte  and 
Barton  ft  Wilmer»  for  appellees: 

The  stock  by  the  contract  between  the  com- 
pany and  the  holders  was  issued  as  full  paid 
and  noD-assessable.  Such  a  contract  is  bind- 
ing on  the  company. 

Brant  ▼.  Efden,  69  Md.  24;  Crawford  v. 
Bohrer,  Id.  604;  Bickley  ▼.  ScfUag,  46  N.  J. 
Eq.  633;  8c<ma  ▼.  Thayer,  105  U.  8.  143,  26 
L.  ed.  968;  Cook,  Stock  &  Stockholders,  §  88. 

Where  actual  fraud  enters  into  the  transac- 
tion, the  person  reoeiving  the  stock  can  be 
compelled  to  xetum  the  stock  or  its  market 
▼alue,  but  the  corporation  cannot  hold  him  li- 
able for  the  par  value  of  the  stock. 

Phdan  ▼.  BatartLb  Dill.  51;  ZOaya  Min, 
00.  ▼.  Meyer,  28  N.  Y.  8.  R.  769;  Union  Mut. 
L.  Ins.  Co,  V.  F¥ear  Stone  Mfg.  Ce.  97  Dl.  687. 
87  Am.  Rep.  129;  Fini  Nat.  Bank  ^  Dead- 
Wfod  T.  Shtean-Minerva  Ceneol.  Min.  uo.fi  Jj. 
K  A.  676,  42  Minn.  827;  Earriion  ▼.  Union 


Pae.  B.  Co.  18  Fed.  Rep.  628;  SeovOl  t. 
Thayer,  eupra;  Baltimore  Granite  Booftng  Oe. 
V.  Michaet,  64  Md.  66. 

The  remedy  of  the  Messrs.  Hooper,  if  they 
have  any  claim  against  the  stockholders,  is  by 
an  original  bill  in  equity  or  by  a  suit  at  law. 

Crawford  ▼.  Bohrer,  69  Md.  604;  Iforrie  T. 
Johneon,  84  Md.  486. 

If  the  alleged  liability  has  any  existence,  to 
attempt  to  enforce  it  in  this  case  by  a  cross- 
bill, or  by  any  other  means,  is  to  interject 
into  this  case  a  controversy  entirely  foreign  to 
the  purposes  of  the  litigation. 

2  Dan.  Ch.  PI.  &  Pr.  6th  Am.  ed.  p.  18; 
Story,  £q.  PI.  10th  ed.  §  88.  p.  866;  Ayrei  t. 
Carver,  58  U.  S.  17  How.  691.  16  L.  ©S.  179; 
Crou  V.  Del  Voile,  68  U.  S.  1  Wall  1, 17  L.  ed. 
516;  Procidenee  Bvbber  Co.  v.  Ooodyinr,  76  U. 
8.  9  Wall.  807, 19  L.  ed.  687;  Ayen  ▼.  Chicago. 
101  U.  S.  184, 26  L.  ed.  888;  Bowan  v.  marpT 
Rifle  Mfg.  Co.  88  Conn.  27;  Bemer  v.  McKav, 
38  Fed.  Rep.  164;  Johnson  Bailroad  Signal  Co. 
V.  Union  Switch  db  Signal  Co.  48  Fed.  Rep. 
881;  Stonemetz  PrintePs  Maeh.  Co.  v.  Brown 
Folding  Mach.  Co.  46  Fed.  Rep.  861;  Paeifla 
R.  Co.  V.  Gutting,  27  Fed.  Rep.  688;  Knteger 
v.  Ferry,  41  N.  J.  Eq.  484;  Slater  v.  CM,  168 
Mass.  22;  Lund  v.  Skanes  Bnskilda  Bank,  98 
111.  181;  Cage  v.  Mayer,  117  HI.  682. 

It  is  a  statutory  liability  in  this:  That  if  any 
liability  exists  in  spite  of  the  contract  with  tbe 
company  that  it  does  not  exist,  it  remains  bv 
force  of  the  statute  which  provides  the  mode 


in  which  stock  may  be  paid  in  pro|>erty,  and 
a  receiver  cannot  enforce  such  a  liability. 


He 


can  only  enforce  a  contractual  liability. 

2  Spelling.  Priv.  Corp.  §g  868,  869;  CktBnd^ 
ler  V.  KHih,  42  Iowa,  99;  Bepviiie  L.  Ins.  Co. 
V.  Swigert,  12  L.  R.  A.  828,  186  RL  160;  BA 
V.  SMbley,  88  Barb.  610;  SUUman  v.  Dough- 
erty,  44  Md.  880:  Oaither  v.  StoekMdas,  07 
Md.  222;  Quiney,  M.  dbP.  B.  Co.  v.  BumphreifSt 

145  U.  S.  98,  86  L.  ed.  688;  Beach,  Reoeiven, 
§  670;  Coffin  v.  BansdeU,  110  Ind.  417;  8 
Morawetz,  Priv.  Corp.  §  869;  Farnswartk  t. 
Wood,  91  N.  Y.  808;  Wtneock  t.  Twrpin.  98 
111.  186;  High,  Receivers,  fj  816;  LwJcemeMer 
V.  Selte,  61  Md.818;  Buschman  y.Eanrm,12  Md. 
1;  Billings  v.  Robinson,  94  N.  Y.  416, 28  Hun, 
122;  Cleveland  v.  Burnham,  66  Wis.  698;  See- 
Till  V.  Thayer,  106  U.  S.  148,  26  L.  ed.  968; 
Mills  V.  Scott,  99  U.  B.  26,  26  L.  ed.  294. 

Under  no  circumstances  were  the  holden  of 
th^  stock  liable  to  the  Messrs.  Hooper. 

Clark  V.  Becer,  189  U.  S.  96,  35  L.  ed.  88; 
Fogg  V.  Blair,  189  U.  8.  118,  36  L.  ed.  104; 
Handley  v.  Stute,  189  U.  S.  417.  86  L.  ed.  227. 

Knowledge  of  existing  arrangements  against 
stockholders'  liability  on  the  part  of  a  creditor 
forbids  his  assertion  of  a  claim  against  a  stock- 
holder. 

Coit  V.  North  Carolina  Gold  Amalgamating 
Co.  119  U.  S.  348,  80  L.  ed.  420;  Bank  of  Fort 
Madison  v.  AMen,  129  U.  S.  378. 32  L.  ed.  726. 

And  knowledge  may  be  presumed. 

Whithill  V.  Jacobs,  76  Wis.  474;  First  Ifai. 
Bank  of  Deadwood  v.  Oustin- Minerva  Consol. 
Min.  do.  6  L.  R.  A.  676,42  Minn.  827;  Toung 
V.  Brie  Iron  Co.  65  Mich.  Ill;  Co^k  v.  Bailey^ 

146  Pa.  828;  2  Spelling,  Corp.  p.  884. 

Tbe  Messrs.  Hooper  expressly  wsived  all  claim 
against  stockholders  by  accepting  the  mort- 
gage and  bond,  with  tbe  exemption  covenant. 
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French  v.  TeseJiemaker,  24  Cal.  518;  BoHn- 
ton  V.  Bidwfll,  22  Cal.  379;  Morawetz,  Priv. 
Corp.  §  871;  Brown  v.  Eastern  JSlaU  Co,  134 
Mass.  590;  Baeshor  ▼.  Forbes,  86  Md.  154; 
Cook,'  Stock  &  Btockbolders,  §  216. 

There  is  no  liability  for  unpaid  stock  under 
any  circumstances  in  this  case. 

Bickleyy.  Bchlag,  46  N.  J.  Eq.  588;  CoitY. 
North  Carolina  Gold  Amalgamating  Co,  119  U. 
S.  343,  80  L.  ed.  420;  Glenn  ▼.  Liggett,  185  U. 
8.  583,  84  L.  ed.  264. 

The  court  had  the  right  to  order  the  issue  of 
certificates  and  grant  the  lien  for  their  security, 
notice  of  the  application  having  been  served 
on  the  Messrs.  Hooper  and  they  not  objecting. 

2  Beach,  Receivers,  §  747;  EUi$  v.  Vernon 
lee.  Light  db  Water  Co,  86  Tex.  110. 

ifr,  John  H«  Thomas*  also  for  appellees: 

A  stockholder  of  a  corporation  is  not  liable 
as  such  to  any  creditors  of  the  corporation, 
except  those  who  became  such  while  he  was  a 
ilockholder. 

Weber  v.  Fiekey,  47  Md.  196,  52  Md.  500: 
Coit  V.  North  Carolina  Gold  Amalgamating 
Co.  119  U.  8.  847,  80  L.  ed.  421;  Clark  v. 
Bever,  189  U.  8.  107,  85  L.  ed.  98;  Fogg  v. 
Blair,  189  U.  8.  126.  35  L.  ed.  107;  Bank  of 
Fort  Madison  ▼.  Alden,  129  U.  8.  872,  32  L. 
ed.  725;  Handley  v.  Stutz,  189  U.  8.  482,  85 
L.  ed.  236. 

The  appellants  did  not  rely  on  any  individ- 
ual liability  of  stockholders  of  the  ice  com- 
pany, as  part  of  their  security. 

Corporate  creditors  may  waive  their  rights, 
if  they  would  otherwise  have  any,  to  the  in- 
dividual liability  of  stockholders. 

1  Cook,  Stock  &  Stockholders,  §  216. 

The  stockholders'  liability,  when  it  exists,  is 
not  an  ingredient  of  the  contract  between  the 
creditor  and  the  corporation;  but  a  statutory 
incident  of  it;  and  itaoes  not  contradict  a  writ- 
ten evidence  of  corporate  liability  whether  it 
be  a  bond  or  a  note,  to  prove  that  it  was  also 
agreed  that  there  should  be  no  stockholders' 
liability  therefor. 

Basshor  v.  Forbes,  86  Md.  164;  1  Cook, 
Stock  &  Stockholders,  §  216. 

The  rights  of  creditors  of  a  corporation  to 
recover  from  a  stockholder  depend,  in  the  ab^ 
sence  of  fraud  on  the  part  of  the  stockholders, 
entirely  on  the  contract  between  him  and  the 
corporation. 

Brant  v.  Ehlen,  59  Md.  28;  1  Cook,  Stock 
ft  Stockholders.  §46. 

The  holder  of  stock,  issued  for  "property 
purchased,"  is  not  liable  to  corporate  creditors, 
unless  there  was  actual  fraud  in  the  transac- 
tion. 

1  Cook,  Stock  &  Stockholders,  8d  ed.  §  85, 
p.  47;  Wetherbee  v.  Baker,  85  N.  J.  Eq.  501: 
Bickley  v.  Sehlag,  46  N.  J.  Eq.  538. 

The  rights  and  liabilities  of  the  parties  to 
this  cause  depend  entirelv  upon  the  statutes  of 
New  Jersey,  under  whicn  the  ice  company  was 
organized. 

GUnn  V.  LiggeU,  185  U  .8.  588,  84  L.  ed  264; 
1  Cook,  Stock  &  Stockholders,  §  228. 

The  holders  of  stock,  which  has  been  issued 
for  property  purchased,  have  not  been  held  ac- 
countable to  the  corporate  creditors,  unless 
there  was  actual  fraud  in  the  transaction. 

Clark  ▼.  J5!(ftt?r,  189  U.  8.  97,  35  L,  ed.  88; 
Van  Cott  V.  Van  Brunt,  82  N.  Y.  585;  Memphis 


<t  L.  B.  B.  Co.  V.  Dote,  120  U.  8.  287,  30  L.  ed, 
695;  Fbgg  ▼.  Blair,  139  U.  8.  118,  35  L.  ed. 
104;  Handley  ▼.  Stutz,  189  U.  S.  417.  35  L. 
ed.  227;  Lloyd  v.  Preston,  146  U.  8.  630.  86 
L.  ed.  1111;  2  Cook,  Stock  &  Stockholders, 
§  746,  p.  1210,  and  netes;  Camden  v.  Stuart, 
144  U.  8.  105.  86  L.  ed.  868;  Bank  of  Fort 
Madison  v.  Alden,  129  U.  8. 872, 82  L.  ed.  725. 

The  ice  company  was  Justified  in  adopting 
the  well-founded  expectations  of  annual  net 
profits  it  could  calculate  on  receiving,  as  a 
basis  for  capitalizing  the  stock  of  the  company. 

Com.  V.  Central  Pass.  B.  Co,  52  Pa.  506;  1 
Cook,  Stock  A  Stockholders,  §  46,  nates  on 
p.  65. 

Even  if  the  amount  fixed  upon  as  the  pro])er 
amount  of  capital  stock,  on  this  basis,  was  in- 
ordinately large,  and  the  property  was  improp- 
erly accepted  for  the  bonds  and  stock,  the  ap- 
pellants were  not  injured;  still  less  were  they 
defrauded  therebv.  They  cannot,  on  that 
ground,  hold  stockholders  responsible  for  cor- 
porate debts. 

Be  Ambrose' Lake  Tin  d  Copper  Min.  Co,  1m 
R.  14  Ch.  Div.  890;  Com.  v.  Qmtral  Pass,  B. 
Co.  52  Pa.  515;  1  Cook,  Stock  &  Stockholders, 
^  46,  and  notes;  Baltimore  Granite  Boojing  Co. 
V.  Michael,  54  Md.  65. 

The  New  Jersey  statute  provides  special 
means  for  enforcing  liabilities,  if  any,  of 
stockholders  to  corporate  creditors. 

Corporation  Acts  of  New  Jersey,  §§  93,  94» 
p.  42;  Wetherbee  v.  Baker,  85  N.  J,  Eq.507;  Bickr 
ley  V.  Sehlag,  46  N.  J.  Eq.  588;  1  Cook,  Stock 
&  Stockholders,  §§  220-224. 

These  liabilities,  if  any,  being  the  creatures 
of  statute,  the  modes  provided  by  the  statute 
which  created  them,  for  the  enforcement  of 
them ,  must  be  pursued.  They  are  exclusive  of 
all  others. 

Wetherbee  ▼.  Baker,  and  BiMey  ▼.  dehlag, 
supra;  PoUard  v.  Bailey,  87  U.  8.  20  WalL 
527.  22  L.  ed.  878;  Fouiih  Nat  Bank  of  Nw 
York  City  v.  Francklyn,  120  U.  8.  747, 80  L.  ed. 
825;  1  Cook,  Stock  &  Stockholdera,  §§  220-224. 

The  ice  company  could  not  maintain  an  ac- 
tion on  its  contracts  with  the  stockholders.  It 
would  be  estopped  by  the  provisions  in  its 
bonds,  and  by  its  own  declarations,  in  the  cer- 
tificates of  stock  it  issued. 

Brant  v.  Ehlen,  59  Md.  28. 

It  could  not  maintain  an  action  of  tort, 
founded  on  the  alleged  frauds.  If  any  frauds 
were  perpetrated,  that  company  was  a  party  to 
them. 

Boman  v.  Mali,  42  Md.  518. 

Chancery  will  not  interfere  to  prevent  an  in- 
solvent debtor  from  alienating  his  property  to 
avoid  an  existing  or  prospective  debt,  even 
where  there  is  a  suit  pending  to  establish  it. 

Adler  v.  Fenton,  65  U.S.  24  How.  407, 16  L. 
ed.696. 

The  investment  corporation  and  Poor  and 
Greenough  are  not  parties  to  these  proceedings. 
The  question  of  their  alleged  liabilities  cannot 
properly  be  adjudicated  in  them. 

1  Cook,  Stock  &  Stockholders,  §  21& 

McSherry*  «/.,  delivered  the  opinion  of 
the  court: 

On  March  21,  1890,  the  Maryland  Ice  Com- 
pany was  incorporated  under  the  laws  of  the 
state  of  New  Jersey.     On  the  following  5tl> 
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of  April  the  company  acquired  certain  prop- 
erty situated  in  Baltimore  city  from  the  ex- 
ecutofs  of  the  estate  of  the  late  William  £. 
Hooper,  deceased,  and  it  acquired  this  prop- 
erty under  an  agreement  previously  made 
between  the  executors  and  Ormond  Ham- 
mond, Jr.,  who  contracted  for  himself  and 
his  undisclosed  associates.  The  circum- 
stances attending  this  acquisition  of  property 
will  be  stated  later  on.  The  price  agreed  to 
be  paid  was  $150,000  in  cash  (of  which 
$5,000  were  paid  when  the  agreement  was  ex- 
ecuted) and  $100,000  in  second  mortgage 
bonds  of  a  company  to  be  formed  therealter, 
which  company,  when  formed,  was  the  Mary- 
land Ice  Company.  In  the  contract  of  pur- 
chase, which  bore  date  February  28,  1890, 
there  were  stipulations  requiring  the  con- 
Btruction  by  the  purchaser  and  his  associates 
of  certain  betterments  and  ice- manufacturing 
machinery  upon  the  premises,  to  the  value  of 
$180,000  to  $150,000,  to  be  erected  by  a  des- 
ignated time,  and  to  have  a  prescribed  ice- 
producing  capacity.  Simultaneously  with 
the  execution  of  the  deed  by  the  executors 
conveying  the  property  to  the  Maryland  Ice 
Company,  the  latter  placed  upon  record  two 
mortgages  to  the  Central  Trust  Company  of 
Kew  York,  each  dated  on  the  1st  of  March, 
and  acknowledged  on  the  8d  of  April,  and 
each  covering  the  property  so  conveyed  to  the 
Maryland  Ice  Company  by  the  Hoopers,  and 
also  covering  all  additions  thereto,  and  all 
machinery  thereafter  to  be  placed  thereon. 
The  first  of  these  two  mortgages  secured  an 
issue  of  $250,000  of  the  Maryland  Ice  Com- 
pany's bonds,  and  the  secona  secured  an  is- 
sue of  $110,000  of  other  bonds  of  the  same 
company.  These  latter  were  delivered  to  the 
executors,  $100,000  of  them  in  part  payment 
of  the  purchase  money  as  provided  in  the 
contract  of  February  28,  and  $10,000  of 
them  in  settlement  of  another  transaction, 
which  has  no  connection  with  the  pending 
controversy.  Prior  to  the  incorporation  of 
the  Maryland  Ice  Company,  Ormond  Ham- 
mond, Jr.,  and  Thomas  Sturgis,  acting  for 
and  in  behalf  of  the  promoters  of  the  enter- 
prise, which  finally  culminated  in  the  for- 
mation of  the  Maryland  Ice  Company,  entered 
into  a  contract  with  the  Arctic  Ice  Machine 
Manufacturing  Company  for  the  construction 
of  three  ice-manufacturing  machines  to  be 
placed  upon  this  property.  In  the  contract 
BO  executed  on  March  15,  18iK),  there  was  a 
clause  expressly  reserving  to  the  Arctic  Com- 
pany the  title  in  these  machines,  and  the 
right  to  reclaim  and  remove  them  if  the  pur- 
chase price  should  not  be  paid  when  due. 
This  contract  was  assigned  to  the  Maryland 
Ice  Company  after  its  incorporation.  The 
machines  were,  after  some  delays,  finally 
erected,  but  were  not  fully  paid  for.  The 
Maryland  Ice  Company  having  made  default 
on  September  1,  1891,  in  the  payment  of  the 
interest  coupon  due  that  day  on  its  first  mort- 
gage bonds,  the  Central  Trust  Company,  rep- 
reseotinff  and  actinj^  for  the  holders  of  those 
bouds,  filed  on  the  allowing  day,  in  the  cir- 
cuit court  of  Baltimore  city,  a  bill  for  the 
foreclosure  of  the  first  mortgage,  and  for  a 
■ale  of  the  property,  including  the  machines 
constructed  by  the  Arctic  Company,  and 
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which  had  not  been  fullypaid  for  by  the 
1  *^  try  land  Ice  Company.  With  the  bill  there 
was  filed  the  unsworn  answer  of  the  Maryland 
Ice  Company  consenting  to  a  sale,  and  agree- 
ing that  a  receiver  be  forthwith  appointed. 
On  the  same  day  a  decree  was  signed  appoint- 
ing O.  Hammond,  Jr.,  receiver,  and  enjoin- 
ing the  Maryland  Ice  Company  and  all  per- 
sons from  selling  or  disposing  of  any  of  the 
company's  property.  This  whole  proceed- 
ing, though  ostensibly  between  different 
parties,  occupying  opposite  sides  of  the  dock- 
et, was  in  fact  conducted  by  the  same  indi- 
viduals, who,  under  other  names,  controlled 
both  sides  of  the  apparent  controversy,  be- 
cause the  trust  company,  the  plaintiff,  acted 
at  the  instance  and  in  behalf  of  the  first 
mortgage  bondholders,  and  the  Maryland 
Company,  the  defendant,  represented  its 
stockholders,  who  were  the  same  identical 
bondholders  and  their  agents,  and  copro- 
jectors  of  the  original  undertaking.  After 
the  appointment  of  the  receiver,  the  Arctic 
Company  intervened  by  petition,  and  as- 
serted, under  the  contract  of  March  16,  1890, 
made  with  Hammond  and  Sturgis,  its  owner- 
ship of  the  machines  erected  by  it,  but  which 
had  not  been  fully  paid  for.  This  claim  was 
resisted  by  the  first  mortgage  bondholders  on 
the  gtound  that  they  were  bona  fide  purchas- 
ers of  those  bonds  without  notice  of  the  un- 
recorded conditional  sale  made  by  the  Arctic 
Company  of  the  three  ice- manufacturing 
machines.  Whi le  that  controversy  was  pend- 
ing, no  further  steps  were  taken  with  refer- 
ence to  the  foreclosure  and  sale.  Ultimately 
the  point  at  issue  between  the  first  mortj?age 
bondholders,  represented  by  the  Central  Trust 
Company,  and  the  Arctic  Company,  reached 
this  court,  and  the  case  is  reported'in  77  Md. 
202.  Bearing  in  mind  that  the  precise  ques- 
tion controverted  between  the  contending 
parties  to  that  appeal  was  whether  the  hold- 
ers of  the  first  mortgage  bonds  were  in  fact 
bona  fide  purchasers  thereof  without  uotice  or 
knowledge  of  the  title  set  up  by  the  Arctic 
Company  to  the  three  machines  erected  by  it 
under  the  contract  made  by  Hammond  and 
Sturgis  on  March  15,  1890,  the  pertinency  of 
the  conclusions  reached  on  that  subject  in 
that  case  to  the  questions  jnvolved  in  the 
pending  appeal  will  be  apparent.  After  a 
full,  able  and  elaborate  argument  at  the  bar, 
we  held  that  the  London  &  New  York  Invest- 
ment Corporation  and  Poor  and  Greenough, 
who,  it  then  appeared,  together  owned  $245,- 
000  of  the  $250,000  of  the  first  mortgage  bonds 
of  the  Maryland  Company,  and  who,  it  now 
appears,  between  them  own  the  entire  issue, 
were  in  fact,  with  Hammond  and  Sturgis, 
the  actual  promoters  of  the  scheme  which  re- 
sulted in  the  purchase  of  the  property  from 
the  Hoopers,  the  making  of  the  contract  with 
the  Arctic  Company,  tbe  formation  of  the 
Maryland  Ice  Company,  and  the  issue  of  its 
first  and  second  mortgage  bonds.  It  was  dis- 
tinctly decided  that  the  London  Corporation 
and  Foor  and  Greenough  had  notice  and 
knowledge  of  the  provisions  of  the  contract 
between  tlie  executors  of  Hooper  on  the  one 
hand  and  Hammond  on  the  other,  wherein 
the  latter  agreed,  in  behalf  of  himself  and 
his  associates,  that  betterments  to  cost  from 
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il80,000  to  $150,000  should  be  placed  upon 
the  property;  that  they  knew  how  and  by 
what  means  the  Hoopers  were  to  be  paid  the 
amount  of  the  agreed  purchase  money,  and 
that  they  further'knew  the  provisions  of  the 
contract  between  Hammond  and  Sturgis  and 
the  Arctic  Company,  which  was  subsequently 
assigned  to  the  Maryland  Ice  Ck)mpany .  And 
they  were  held  to  have  known  these  facts  be- 
cause, in  the  opinion  of  this  court,  the  Lon- 
don &  New  York  Investment  Corporation  and 
Poor  and  Greenough  were  the  real  parties  to 
these  several  contracts  executed  in  their  be- 
half by  their  accredited  agents,  Hammond 
and  Sturgis.  "It  was,**  we  said  in  77  Md. 
281,  **  for  the  London  Corporation,  and  at  its 
instance,  that  Hammond  negotiated  the  pur- 
chase with  Hooper,  and  it  was  for  it  ana  for 
its  benefit  that  he  incurred  the  obligation  to 
erect  the  three  additional  machines  thereon ; 
and  it  was  to  advance  its  interests  that  he 
and  Sturgis  entered  into  the  contract  with 
the  Arctic  Company.  He  and  Sturgis  were, 
therefore,  in  fact  the  agents  of  that  corpora- 
tion, employed  to  develop  the  project  for  it ; 
and  the  attempts  to  disguise  their  real  con- 
nection with  the  London  Corporation  are, 
whilst  numerous  and  adroit,  none  the  less 
transparent  and  obvious.  .  .  .  The  pri- 
ority u&serted  by  the  Central  Trust  Company 
for  the  holders  of  the  Maryland  Ice  Com- 
pany's first  mortgage  bonds  is  a  priority 
claimed  in  behalf  of  the  very  persons  whose 
agents  and  associates  Durchasea  the  machines 
and  contracted  for  tfie  preservation  of  the 
vendor's  lien  thereon.  The  London  Corpora- 
tion and  Poor  and  Qreenough,  who  are  stock- 
holders of  the  Maryland  Company,  claim,  as 
creditors  of  the  very  company  which  they 
organized  and  control,  and  whose  obligations 
they  were  aware  of,  a  priority  over  the  vendor 
of  the  machines,  notwithstandintr  the  knowl- 
edge and  information  which  they  had  and 
were  chargeable  with  when  they  took  the 
bonds,  and  notwithstanding  the  fact  that 
the  very  priority  which  they  are  now  seeking 
to  defeat  was  one  created  by  their  own  agents, 
even  before  the  bonds  were  issued.  No  court 
has  ever  yet  held  that  parties  thus  situated 
could  successfully  maintain  such  a  position. 
It  is  the  wors^  of  bad  faith.  ...  As 
bondholders,  they  have  no  standing  to  destroy 
or  to  impair  the  lien  which  as  projectors  of 
the  company  they,  through  their  own  agents, 
established  in  favor  of  some  one  else.  **  Page 
284,  77  Md. 

Under  the  contract  between  Hammond  and 
the  Hoopers  of  February  28,  1890,  it  was 
stipulated  that  Hammond  should  famish  a 
guaranty  from  Poor  and  Greenough,  hankers 
of  New  York,  that  the  betterments  and  ad- 
ditional machinery  provided  for  would  be 
placed  upon  the  property  on  or  before  the  1st 
day  of  the  sucoeedinj^  July.  The  object 
which  the  Hoopers  haa  in  view  in  insisting 
on  tliese  betterments  is  obvious.  They  desired 
to  add  to  the  security  of  the  second  mortgage 
bonds,  which,  in  consideration  of  these  bet- 
terments and  improvements  being  made,  they 
agreed  to  take  as  part  of  the  purchase  price 
for  the  property.  And  the  object  which  the 
purchasers  obviously  had  in  view  in  giving 
the  guaranty  was  to  induce  the  vendors  to 
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waive  their  lien  for  the  unpaid  purduw 
money  so  as  to  let  in  the  first  mortgage  ss  i 
prior  lien.  Accordingly,  before  the  deliverj, 
and  as  a  condition  of  the  delivery  by  the 
vendors  of  the  deed  to  the  Maryland  Ice  "Com- 
pany, which  had  just  been  substituted  in  the 
executor's  report  of  sales  to  the  orphans'  court 
as  purchaser  of  the  property  in  the  place  ind 
stead  of  Hammond  and  his  associates,  who 
made  the  contract  of  purchase  in  contempla- 
tion of  the  incorporation  of  the  company,  sod 
before  the  grantors  waived  their  Tender's  lien 
in  favor  of  the  first  mortgage  bonds,  guarantf 
in  the  words  hereinafter  set  forth  was  signed 
by  Poor  and  Greenough,  and  was  given  to  the 
Hoopers. 

Having  determined  in  77  Md.  209.  that  the 
holders  of  the  first  mortgage  bonds  (who, 
together  with  Sturgis  and  Lane,  are  also  the 
holders  of  the  stock  of  the  Miurland  Ice  Com- 
pany) were  not  bona  fide  puroiasers  of  tbo» 
bonds  without  notice  of  the  claim  or  lien  of 
the  Arctic  Company,  and  that  they  were  ac- 
cordingly bound  by  the  provisions  in  the 
latter  company's  contract  of  March  15,  1890. 
and  were  subordinated  to  the  vendor's  lien 
asserted  by  that  company,  the  case  was 
remanded  for  further  proceedings  and  proof 
respecting anotherbranch of  the  controversy. 
It  came  here  twice  afterwards  {MarylMd  I<$ 
Oo,  V.  Arctic  Tee  Machine  Mfg.  O9.,  79  Md. 
108)  ;  and  when  the  amount  due  to  the  Arctic 
Company  was  finally  and  definitely  settled 
a  portion  of  it  was  paid  and  $50,000  of  it 
were  advanced  by  the  London  Corporation, 
which  took  from  the  Arctic  Company  an  as- 
signment of  the  latter  company's  decree  to 
that  extent.  Whether  this  decree,  in  the 
hands  of  the  London  Corporation  under  the 
assignment  from  the  Arctic  Company,  ii  t 
prior  lien  to  that  of  the  second  mortgage,  ii 
one  of  the  questions  involved  in  the  pending 
appeals. 

From  the  day  the  original  bill  was  filed 
down  until  about  the  (Sth  day  of  June,  188S, 
various  sums  were  borrowed  by  the  receiTer 
on  certificates  issued  under  authority  con- 
ferred by  the  circuit  court.  The  money, 
ag^regsting  over  $90,000,  was  furnished  bf 
the  London  Corporation.  The  Hoopers,  who 
held  then,  and  still  hold,  the  second  mort- 
gage bonds,  never  assented  to  the  issaing  of 
these  certificates.  Whether  these  reoeiTer 
certificates  held  by  the  London  Corporation 
are  a  prior  lien  to  the  second  mortgage  is 
another  of  the  questions  now  bofore  ns  for 
decision. 

After  the  controversy  between  the  Arctic 
Company  on  the  one  side  and  the  holders 
of  the  first  mortgage  bonds  and  the  Harr- 
land  Ice  Company  on  the  other  side,  bad 
been  final  Iv  dispc«ed  of  as  above  stated,  the 
Hoopers,  still  holding  the  $110,000  of  second 
mortgage  bonds,  came  into  the  fofeclosure 
proceeding  case  by  petition,  and  were  finallr 
made  parties  defendants.  They  obtained 
leave  to  file,  and  did  file,  a  cross-bill,  *^ 
they  also  answered  the  original  bill.  They 
incorporated  the  averments  and  ttatementf 
of  the  cross-bill  in  their  answer  as  ptf|> 
thereof,  and  by  both  answer  and  crosB-biH 
they  insist  that  the  holders  of  the  first  rntni- 
age  bonds  are  not  entitled  to  a  priori^  ofer 
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Ihe  holdera  of  the  second  mortgmge  bonds, 
for  reasons  to  bo  stated  later  on ;  and  they 
further  claim  that  before  the  holders  of  the 
first  mortgage  bonds  isball  be  allowed  any 
pnrt  of  the  proceeds  which  may  arise  from  a 
sale  of  the  mortgaged  premises  they,  the  first 
mortgage  bondholders,  shall,  as  stockholders 
of  the  Maryland  Ice  Company,  pay  to  the 
receiver  thereof  the  sum  which  the  par  value 
of  the  stock  held  by  them  amounts  to  in  ex- 
cess of  the  sum  dus  to  them  on  the  first  mort- 
gage bonds.  And  these  are  the  other  ques- 
tions presented  on  this  appeal.  The  cross-bill 
concludes  with  a  prayer  for  general  relief, 
and  it  wm  answered  by  the".  Central  Trust 
Company,  by  the  Maryland  Ice  Company, 
and  by  Hammond,  the  receiver.  Considera- 
ble testimony  was  taken  and  thereafter  the 
cross-bill  was  dismissed  by  a  fro  forma  de- 
cree, from  which  the  pending  appeal  was 
takeo. 

At  the  outset  It  is. insisted  that  the  relief 
sought  bv  the  cross- bill  is  so  foreign  to  and 
irreconcilable  with  that  which  the  original 
bill  invoked  that  the £ro/(;»rma  decree  should, 
for  that  reason,  be  affirmed.  It  is  undoubt- 
edly true  that  a  subject  which  is  not  germane 
to  pending  controversy  cannot,  by  means  of  a 
cioas-bill,  be  injected  into  the  litigation. 
A  crossbill  is  a  mere  auxiliary  suit,  and  a 
dependency  of  the  original.  Story,  Eq.  PI. 
§  399.  Where  a  decree  on  the  plaintiff's  bill 
will  not  determine  the  litigation,  the  im- 
perfection may  be  remedied  by  one  or  more 
cross-bills  filed  by  one  or  more  of  the  defend- 
ants against  the  plaintiffs :  and,  if  this  has 
not  been  done,  and  the  difficulty  appears  at 
the  hearing,  the  cause  may  be  directed  to 
stand  over  for  the  purpose.  Adams,  £q. 
*402.  The  cross- bill  may  set  up  additional 
facts  not  alleged  in  the  original  bill  where 
they  constitute  part  of  the  same  defense,  and 
relate  to  the  same  subject-matter.  UnderMU 
V.  Van  (hrOandt,  2  Johns.  Ch.  855,  1  L.  ed. 
407.  And,  though  its  allegations  must  relate 
to  the  subject-matter  of  the  original  bill,  it 
is  not  restricted  to  the  issues  under  it.  yel- 
•on  V.  Dunn,  16  Ala.  501.  It  is  generally 
considered  as  a  defense,  or  as  a  proceeding  to 
procure  a  complete  determination  of  a  matter 
already  in  liti£[ation  in  the  court,  and  there- 
fore the  plaintiff  is  not,  at  least  as  against 
the  plaintiff  in  the  original  bill,  obliged  to 
show  any  ground 'of  equity  to  suppOTt  the 
Jurisdiction  of  the  court.  Adams,  JSq.  *i08 ; 


titory,  Eq.  PI.  g  899 ;  Mitford,  Eq.  PI.  (by 
Jeremy)  80-88.  But  the  answer  specifically 
relies  by  way  of  defense  to  the  original  bill 


npoD  the  same  matter  set  forth  ii^  the  cross- 
bill, and  these,  if  sustained,  present  an  in- 
superable bar  to  the  relief  praved  in  the 
original  bill  filed  by  the  Central  Trust  Com- 
pany, in  so  far  forth  as  respects  the  alleeed 
priority  of  the  first  mortgage  bonds.  VTith 
&  single  exception,  which  will  be  adverted 
to  hereafter,  the  relief  sought,  or  the  defense 
Rlied  on  in  the  cross-bill,  is  necessary  to  a 
complete  determination  of  the  relative  priori- 
ties of  the  seTeral  liens  now  assertea ;  and 
that  issue  as  to  these  priorities  (which  is  of 
▼ital  importance  in  the  controversy)  cannot 
oe  adjusted  under  the  original  bill  unaided 
by  the  cross-bilL 

^  r.  R.  A. 


I  As  we  have  stated,  the  original  bill  was 
filed  to  procure  a  foreclosure  of  the  first  mort- 
gage, and  it  prayed  that  the  proceeds  of  the 
foreclosure  sale  might  be  applied  to  the  pay- 
ment of  the  principal  and  interest  unpaid 
upon  the  first  mortgage  bonds,  together  with 
interest  or  overdue  interest  down  to  the  tima 
of  sale;  and  then,  if  there  should  be  any 
surplus,  that  it  should  be  applied  to  the  pay- 
ment of  the  second  mortgage  bonds.  Ihow,' 
the  defenses  set  up  and  relied  on  by  the  ap- 
pellants present  insuperable  obstacles  to  the 
granting  of  so  much  of  this  relief  as  would 
give  the  first  mortgage  bondholders  a  pref- 
erence over  the  second  mortgage  bonds.  These 
defenses,  set  up  in  the  cross-bill  and  in  ths 
answer,  assail  the  priority  of  the  receiver's 
certificates,  the  priority  of  the  Arctic  Com- 

Sany*s  decree  in  the  hands  of  the  London 
Corporation,  and  finally  the  priority  of  the 
first  mortgage  bonds  in  the  hands  of  that  cor- 
Ix>ration  andfin  the  hands  of  Poor  and  Green- 
ough. 

If  the  holders  of  the  first  mortgage  bonds 
by  any  fraudulent  device  procured  for  their 
own  benefit  the  execution  and  delivery  of  the 
deed  by  the  Hoopers  for  the  mortgage  prop- 
erty, and  by  the  same  means,  and  for-  their 
own  advantage,  secured  a  waiver  by  the 
grantors  of  their  lien  for  the  unpaid  purchase 
money,  so  as  to  let  in  the  first  mortgage  as 
the  first  lien,  then,  upon  the  plainest  prin- 
ciples of  natural  justice,  they  will  not  be  al- 
lowed in  a  court  of  equity  to  enforce  this  lien 
of  their  own  creation  in  their  own  favor  to 
the  prejudice  of,  or  even  in  preference  to,  the 
lien  of  the  vendors  for  the  purchase  money 
represented  by  the  second  mortgage  bonds, 
even  though  the  second  mortgage  oonds  on 
their  face  declare  that  issue  to  bs  subject  to 
the  lien  of  the  first  It  is  scarcely  necessary 
to  cite  adjudged  cases  in  supp<vt  of  a  prop- 
osition so  plain  and  self-evident  as  this. 
Courts  of  equity  will  never  allow  the  mere 
form  in  which  a  transaction  is  clothed  or 
disguised  by  the  parties  who  have  projected 
it  for  their  own  gain  to  control  or  defeat  the 
legal  or  equitable  rights  of  others;  par- 
ticularly where  an  aaherenoe  to  form  and 
a  disregard  of  substance  would  result  in 
the  successful  consummation  of  a  palpably 
fraudulent  scheme.  2  Pom.  Eq.  Jur.  §  879. 
To  fully  appreciate  the  relevancv  of  the  de- 
fenses made  by  the  cross- hi  11  and  by  the  an- 
swer we  must  rapidly  sketch  the  further  con- 
nection of  these  first  mortgage  bondholders 
with  the  Maryland  Ice  Company  enterprise, 
and  trace  them  through  its  various  develop- 
ments, down  to  the  present  period.  After  the 
contract  of  February  28,  1890,  had  been  made, 
containing  the  stipulation  respecting  better- 
ments and  additional  machinery,  and  the 
further  stfpulation  providing  for  the  guar- 
anty by  Poor  and  Greenough,  and  there  had 
been  inserted  in  the  deed  of  April  5  a  re- 
cital with  regard  to  the  conleoiplated  better- 
ments, which  recital,  embodying  the  agree- 
ment in  this  particular  of  the  projectors, 
became  in  fact  a  part  of  the  consideration  of 
the  conveyance,  the  further  organization  and 
development  of  the  Marvland  Ice  Company 
was  progressed  with.  The  London  Corpora- 
tion, Poor  and  Greenough,  and  Bturgis  fixed 
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the  capital  stock  of  the  company  at  $500,000 ; 
not  one  dollar  on  which  has  ever  been  paid 
by  them  or  by  auy  one  else,  except  possibly 
$1,000  for  ten  shares,  put  in  the  names  of  five 
individuals  on  March  24,  1890,  for  the  pur- 
pose of  effecting  a  formal  organization.  As 
one  of  the  methods  resorted  to  for  the  purpose 
of  conceal  infi:  or  cloaking  the  real  transaction, 
an  agreement  was  entered  into  between  Ham- 
mond and  the  London  Corporation  on  the  4th 
of  March,  1890,  whereby  he  contracted  to  turn 
over  to  the  Maryland  Ice  Company,  when 
formed,    the  property  purchased  four  days 

f previously  from  the  Hoopers ;  and  to  so  turn 
t  over  for  $250,000  of  first  and  $110,000  of 
second  mortgage  bonds  and  $500,000  of  stock ; 
but  not  one  of  the  bonds  went  into  his  hands, 
or  was  ever  intended  to  go  there,  and  a  cer- 
tificate for  4,990  shares  of  stock  remaining 
after  ten  had  been  issued  as  Just  stated  was 
nominally  issued  to  him,  but  in  fact  was 
merely  handed  to  him  with  a  request  that  he 
sign  a  transfer  in  blank  on  its  oack.  This 
transfer  he  signed  as  directed,  and  it  now  ap- 
pears filled  out  as  an  assignment  of  1000 
shares  to  the  London  Corporation,  440  shares 
to  Poor  and  Qreenough,  1000  shares  to  Green- 
ougU,  trustee,  850  shares  to  Sturgis,  850 
shares  to  W.  C.  Lane,  and  850  shares  to  Ham- 
mond. Only  a  few  days  subsequently  a  cer- 
tificate for  &0  shares  was  presented  to  Ham- 
mond by  Sturgis  with  a  request  that  he  assign 
that  also  in  blank,  which  was  done,  and  it 
was  then  returned  to  Sturgis ;  and  Hammond 
never  saw  it  afterwards.  No  monev  or  other 
consideration  of  anv  kind  was  paid  to  Ham- 
mond for  this  stock  by  the  parties  who  re- 
ceived it ;  nor  did  Hanmiond  ever  pay  or  give 
to  the  Maryland  Ice  Company  anything  for 
it  himself.  As  in  fact  the  stock,  with  the 
exception  of  the  ten  shares  before  alluded 
to,  all  went  to  the  promoters  of  the  concern 
precisely  as  it  was  intended  that  it  should  go 
from  the  beginning,  there  was  nothing  due  to 
Hammond  for  it,  and  consequently  nothing 
was  paid  or  given  him.  So  completely  was 
he  a  mere  figurehead,  that  even  the  $5,000 
paid  to  the  Hoopers  when  the  contract  of  Feb- 
ruary 28,  was  madb,  was  paid  through  Sturgis 
by  the  London  Corporation.  The  stock  pur- 
ports to  be  full -paid,  nonassessable  stock, 
and  professes  on  its  face  to  have  been  **  issued 
for.property  purchased. "  The  property,  how- 
ever, was  purchased  for  $250, 0(K),  through 
Hammond,  but  by  the  very  parties  who  pro- 
cured the  stock ;  and  the  stock  was  not  issued 
for  the  purchase  at  all,  and  no  part  of  it  was 
used  therefor.  The  purcbaseFs  of  the  prop- 
erty,—the  London  Corporation,  Poor  and 
Greenough,  and  Sturgis, —throu^jh  their  se- 
lected representatives,  who  held  the  ten 
shares,  voted  that  the  stock  be  issued  to  Ham- 
mond merely  that  he  might  immediatelv 
transfer  it  back  to  them ;  and  this  he  did. 
Thus,  in  effect,  they  issued  it  through  a 
crafty  device,  to  themselves  as  full-paid, 
nonassessable litock,  though  they  paid  noth- 
ing for  it  at  all.  Thej  consequently  owe  the 
Maryland  Ice  Company  for  this  stock,  and  by 
no  subterfuge  or  artifice,  however  cunning, 
can  they  evade  their  liability  in  this  respect 
when  th.1t  liability  is  soucrht  to  be  fastened 
upon  them  by  a  party  entitled  to  resort  to  it 
S9L.R.A. 


to  secure  payment  of  a  claim  due  by  the  Mary- 
land Company.  **It  has  again  and  again 
been  decided  that  the  unpaid  subscriptions  to 
the  capital  stock  of  a  corporation  constitute 
a  trust  fund  for  the  benefit  of  the  jceneral 
creditors  of  the  corporation,  and  that  this 
trust  cannot  be  defeated,  or  the  fund  im- 
paired, by  a  simulated  or  pretended  payment 
for  the  stock  taken,  nor  by  any  device  short 
of  actual  payment  in  good  faith.  Any  ar- 
rangement, therefore,  among  the  stockhold- 
ers, or  those  in  charge  of  the  affairs  of  the 
corporation,  by  which  the  stock  is  but  nom- 
inally paid  for,  whether  in  money  or  prop- 
erty, the  corporation  not,  in  fact,  getting  tue 
benefit  of  the  price  in  good  faith,  will  be  re- 
garded as  a  sham  and  not  a  valid  payment, 
as  against  the  creditors  of  the  corporation, 
however  it  may  be  regarded  as  between  the 
corporation  and  the  subscribers."  Orateford 
V.  Jiohrer,  69  Md.  604 :  Camden  w.  Stuart,  144 
U.  S.  105,  86  L.  ed.  868 ;  Lhyd  v.  Preston, 
146  U.  S.  680.  86  L.  ed.  1111 ;  BMuirdton  v. 
Oreen,  188  U.  S.  80,  88  L.  ed.  516 :  HatcA 
V.  Dana,  101  U.  8.  205,  25  L.  ed.  885. 

As  against  a  creditor  of  the  Maryland  Ice 
Company,  this  acquisition  of  alleged  full- 
paid,  nonassessable  stock  without  the  pay- 
ment of  a  single  cent  would  be  grossly  fraud- 
ulent ;  and  to  permit  holders  of  such  stock, 
who,  as  promoters  of  the  company  occupied 
the  position  of  agents  in  procuring  for  the 
projected  company  the  property  upon  which 
its  mortgages  were  afterwards  fastened,  to 
claim  and  recover  in  the  capacity  of  first 
mortgage  bondholding  creditors  of  that  com- 
pany, from  that  company,  an  amount  equal 
to  the  sum  due  by  them  to  the  same  company, 
and  due  in  their  capacity  of  stockholders  fof 
stock  actually  issued,  but  not  paid  for,  with- 
out requiring  them  first  to  pay  what  they 
themselves  owe,  would  be  a  flagrant  injustice 
to  the  vendors  of  the  mortgaged  property,  if 
the  lien  of  the  latter  for  unpaid  purchase 
money  were  thereby  put  in  jeopardy.  It  is 
true,  as  a  general  principle,  that  to  render  a 
stockholder  individually  liable  to  the  extent 
of  his  unpaid  subscription  at  the  suit  of  a 
creditor  of  the  corporation  upon  a  debt  due 
by  the  corporation  to  the  creditor,  the  stock- 
holder must  have  been  such  at  the  time  the 
debt  was  contracted.  Weber  v.  Fickeu,  47 
Md.  196,  52  Md.  500;  Hdndley  v.  Stutz,  139 
U.  S.  417,  85  L.  ed.  227',.Fir«t  Nat,  Bank  of 
Deadwood  v.  Qu9tin  Minerva  Con  sol,  Min.  Co. 
42  Minn.  827, 6  L.  R.  A.  676  \EaIin'»  App,  (Pa. ) 
5  Cent.  Rep.  187;  Morawetz,  Priv.  Corp.  §9 
832,  888.  But  we  are  not  confronted  with  that 
question,  because  no  decree  is  asked  against 
the  stockkolders  to  require  them  to  pay  the 
second  mortgage  bonds,  but  merely  a  decree 
directing  the  receiver  to  collect  the  unpaid 
subscriplions,  to  be  applied  by  the  Maryland 
Ice  Company,  when  collected,  to  the  extin- 
guishment of  the  first  mortgage  bonds.  Nor. 
for  the  same  reason,  does  the  provision  in  the 
second  mortgage  bonds  to  the  effect  that  no 
liability  on  that  bond  shall  ever  be  enforced 
against  the  individual  estate  of  any  stock- 
holder of  the  Maryland  Ice  Company  inter- 
pose any  difllculty  as  the  case  now  stands. 
If  suits  should  be  brought  hereafter  by  the 
receiver  or  by  creditors  to  enforce  payment 
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lor  tbose  unpaid  sliarer^  t>e  law  of  the  cor- 
poration's domicil  would  govern  and  control. 
/%>#<  J^at.  Bank  of  Lead  rood  v.  Qustin  Mi- 
ntrta  Contol,  Min,  Go,  tupra.  But  this  branch 
of  the  subject  is  not  before  ua  now,  and  need 
not  be  discussed,  becftuse  this  feature  of  the 
relief  sought  by  the  cross-bill  is  obviously 
foreign  to  the  object  of  the  original  bill,  and 
such  relief  could  not;  properly  be  granted  in 
the  pending  proceeding,  though  the  improv- 
ident loinder  of  this  particular  subject  will 
not  affect  the  jurisdiction  of  the  court  to  de- 
cree relief  as  to  the  subjects  which  are  prop- 
erly included  in  the  cross-bill.  Code,  art. 
16,  §  161.  The  fact  of  the  indebtedness  to 
the  Maryland  Ice  Company  by  its  first  mort- 
gage bondholders  in  their  capacity  as  its 
stockholders,  while  furnishing  no  ground  in 
this  proceeding  for  a  decree  directing  the 
receiver  to  collect  the  amounts  not  paid  on 
the  stock,  is  a  circumstance  which  reflects 
strongly  in  a  court  of  equity  on  the  good 
faith  of  these  same  bondholders  in  pressing 
for  a  sale  of  the  mortgaged  property  while 
they  are  largely  indebted  to  the  company ; 
and  it  is  a  circumstance  which  exhibits  them 
in  the  light  of  attempting  to  shut  out  the 
second  mortgage  altogether  at  the  very  time 
when,  being  tlius  indebted,  they  are  seeking 
equitable  relief  in  their  own  belutlf,  though 
refusing  to  do  equity  themselves.  These  first 
mortgage  bondholders  are  the  real  plaintiffs 
to  the  original  bill.  They  were  in  fact  the 
real  purchasers  of  the  property  bought  from 
the  Hoopers.  They  were  the  promoters  of  the 
Maryland  Company,  and,  though  they  did 
not  get  possession  of  the  certificates  of  stock 
until  April  7,  1800,  yet,  pnder  the  contract 
of  March  4  between  Hammond  and  the  Lon- 
don Corporation,  and  under  the  antecedent 
arrangements  between  the  same  parties  and 
the  other  promoters  of  the  scheme,  they  were 
from  the  beginning  to  become  owners  of  the 
stuck  without  giving  an  equivalent  there- 
for. As  the  real  purchasers  of  the  property, 
they  owe  to  the  vendors  the  balance  or  the  pur- 
chase money  which  thev  contracted  to  pay. 
Through  the  Maryland  Company,  which 
they  organized  and  own,  they 'have  become 
holders  of  $250,000  of  its  bonds  that  are  on 
their  face  a  first  lien  upon  the  property  which 
they  bought ;  and  they  now  seek,  as  though 
they  were  total  strangere  to  the  original 
transaction,  and  were  only  connected  with 
the  Maryland  Company  as  bona  fide  holders 
of  its  bonds,  to  sell  for  their  own  benefit  the 
mortgaged  property,  to  the  obvious  prejudice 
of  the  subsequent  lien  held  by  the  vendors 
and  created  by  these  same  projectors,  thoueh 
as  stockholders  they  owe  the  company  quite 
as  much  as  they  now  endeavor  in  the  capacity 
of  bondholders  to  recover  from  it.  If,  while 
they  are  largely  indebted  to  the  company  for 
the  stock  thus  acquired  by.them  without  any 
consideration  paid  or  promised,  they  be  per- 
mitted, as  holders  of  the  first  mortgage  bonds, 
to  sell  the  property,  and  thereby  strike 
down  the  second  lien,  which  they  themselves 
created,  and  which  is  held  by  persons  trom 
whom  they  bought  the  property,  which  was 
bought  under  stipulations  they  have  not 
oomplied  with,  as  will  be  pointed  out  fur- 
ther on,  the  device  to  which,  in  the  very 
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inception  of  the  undertaking,  they  deliber- 
ately resorted  "to^evade  the  law  and"accam* 
plish  that  which  is  forbidden**  {Memphis  dt  /*/. 
R.  R  Oo.  ▼.  Dow,  120  U.  8.  287,  30  L.  ed. 
595),  will  succeed  under  the  very  eyes,  and 
still  worse,  by  the  potent  aid,  of  a  court  of 
equity.  The  Hoopers,  while  not  seeking  by 
their  answer  or  by  their  cross- bill  to  recover 
a  decree  against  the  stockholders  for  the  pay- 
ment of  tiie  second  mortgage  ^bonds  out  of 
the  amounts  due  on  the  stock,  resist  the  clnim 
of  the  holders  of  the  first  mortgage  bonds  to 
have  the  property  sold  so  long  as  the  latter 
owe  the  Maryland  Company  the  par  value  of 
this  unpaid  stock.  In  a  word,  they  invoke 
the  familiar  and  salutary  doctrine  that  he 
who  seeks  equity  must  do  equity.  This  doc- 
trine in  its  broadest  sense  may  be  regnrdcd 
as 'the  foundation  of  all  equity,  and  as  the 
source  of  every  rule  of  equity  jurisprudence ; 
since  it  is  undeniable  that  courts  of  equity 
do  not  recognize  and  protect  the  equitable 
rights  of  litigant  parties,  unless  such  rights 
are,  in  pursuance  of  the  settled  juridical 
notions  of  morality,  based  upon  conscience 
and  good  faith.  **  Whatever  be  the  nature  of 
the  controversy  between  two4efinite  parties, 
and  whatever  be  the  nature  of  the  remedy 
demanded,  the  court  will  not  confer  its 
equitable  relief  upon  the  party  seeking  its 
interposition  and  aid,  unless  he  has  acknowl- 
edged and  conceded,  or  will  admit  and  pro- 
vide for,  all  the  equitable  rights,  claims, 
and  demands  justly  oelonging  to  the  adver- 
sary party,  and  growing  out  of  or  necessarily 
involved  in  the  subject-matter  of  the  oontro- 
versy."    1  Pom.  Bq.  Jur.  g  886. 

The  guaranty  given  by  Poor  and  Greenough 
is  in  uese  worcu : 

''New  York,  March  Slst,  1890.  Messrs. 
Wm.  J.  Hooper 0<a<. — Gentlemen:  Referring 
to  a  contract  between  yourselves  and  Ormona 
Hammond,  Jr.,  dated  February  28th,  1890, 
wherein  it  is  stipulated  that  we  shall  arrange 
a  guaranty  that  the  proposed  Maryland  loe 
Company  shall  erect  additional  machinery 
for  manufacturing  ice  to  the  extent  of  one 
hundred  and  fifty  tons  per  day,  to  be  placed 
at  once  upon  the  property  herein  described, 
we  now  try  to  state  that  the  Arctic  Ice  Ma- 
chine Manufacturing  Company  has  entered 
into  a  contract  for  the  furnishing  of  ice  ma- 
chines in  accordance  with  the  stipulation, 
and  B.  J.  Cood  Co.  have  entered  into  a  con- 
tract to  supply  boilers,  etc.,  completing  the 
manufacturing  outfit;  which  contacts,  to- 
gether wiUi  the  improvements  now  being 
made,  will  aggregate  a  cost  in  excess  of 
$180,000.  These  contracts,  we  are  assured, 
are  from  thoroughly  responsible  people,  and 
supply  the  guaranty  which  you  desire.  We 
remain,  gentlemen,  very  truly,  yours,  Poor 
and  Greenough. 

"P.  8.  New  York,  April  6th,  1890.  The 
Maryland  loe  Company  has  deposited  with 
us  the  funds  called  for  bv  the  within-de- 
scribed contract,  and  we  hereby  agree  that 
they  shall  be  applied  in  accordance  there- 
with.   Poor  dk  Greenough.* 

This  execution  of  this  guaranty  was  a  eon* 
dition,  and  a  material  condition,  upon  which 
the  Hoopers  were  induced  to  allow  the  lien 
of  the  first  mortgage  to  take  precedence  over 
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their  Tendon,  *  or,  more  properly  speaking, 
their  grantors',  lien  for  the  deferred  purchase 
money.  This  is  placed  beyond  doubt  by  the 
statement  contained  in  their  report  of  sales 
to  the  orphans'  court  of  Baltimore  city,  and 
by  the  recital  in  their  deed  to  the  Maryland 
Ice  Company,  and  by  all  the  circumstances 
surrounding  the  whole  transaction.  By  the 
explicit  terms  of  the  guaranty  and  by  the 
recital  in  the  ^eed,  the  grantors,  the  Hoopers, 
were  entitled  to  have  the  additional  security 
contemplated  by  both  the  guaranty  and  the 
deed.  It  was  upon  the  faith  of  the  assurance 
given  by  Poor  and  Greenough  in  the  guaranty 
of  April  5,  that  they  then  had  in  their 
hands  sufficient  funds  of  the  Maryland  Ice 
Company  to  pay  for  the  betterments  and  ad- 
ditional machinery,  that  the  Hoopers  let  in 
the  lien  of  the  first  mortgage  in  favor,  as  it 
now  turns  out,  of  the  very  parties  who  pur- 
chased, and  now,  under  the  name  of  the  Mary- 
land Ice  Company,  still  hold,  the  property. 
If,  as  we  have  heretofore  held.'-ana  there  is 
nothing  in  the  present  record  to  induce  a 
change  or  modification  of  our  former  opin- 
ion,—the  London  Corporation  was  one  of  the 
promoters  of  the  Maryland  Company,  and 
was  therefore  a  party  to  all  that  was  done  In 
tlie  organization  of  that  concern,  and  in  the 
acquisition  for  it  of  the  property  purchased 
from  the  Hoopers,  then  the  London  Corpora- 
tion was  not  only  aware  of  the  guaranty 
fi  ven  by  Poor  and  Qreeuou^h,  but  is  bound 
y  it,  and  is  affected  equally  as  they  are 
with  all  the  consequences  resulting  from  a 
deception  practiced  upon  the  vendors  by 
means  of  any  false  statements  contained  in 
that  guaranty.  If  the  holders  of  the  first 
mortgage  bonds  secured  for  themselves,  under 
and  by  the  first  mortgage,  a  priority  over  the 
lien,  representing  the  unpaid  purchase  money 
due  to  the  vendors,  and  secured  that  priority 
by  inducing  the  vendors  to  let  in  the  first 
mortgage  lien  because  of  the  assurance  given 
by  Poor  and  Greenough  for  and  in  behalf  of 
all  the  projectors  that  they.  Poor  and  Green  - 
ough,  had  in  hand  sufficient  funds  of  the 
Maryland  Ice  Company  with  which  to  pay 
for  the  stipulated  betterments,  when  In  point 
of  fact  that  assurance  was  utterly  untrue,  and 
they  did  not  have  those  funds  in  hand  at  all, 
it  surely  cannot  be  that  a  court  of  equity 
will,  at  the  instance  of  the  holders  of  a  first 
lien  procured  by  themselves  in  that  way,  al- 
low the  mortgaged  property  to  be  sold  to  the 
detriment  of  the  vendors  who  have  been  thus 
deliberately  imposed  on  and  deceived.  A 
first  lien  obtained  over  the  vendors'  or  grant- 
ors' lien  by  means  of  a  false  representation 
of  such  a  material  inducement  leading  the 
vendors  to  postpone  the  priority  of  their  pur- 
chase-money lien  is  nothing  less  than  fiagi- 
tious  fraud,  which,  upon  its  being  unmasked 
and  exposed,  no  court  will  countenance  or 
suffer  to  prevail.  The  equity  acquired  by  a 
party  who  has  been  misled  is  superior  to  the 
Interest  in  the  same  subject-matter  of  the  one 
who  willfully  procured  or  suffered  him  to  be 
thus  misled  2  Pom.  Eq.  Jur.  §  686.  The 
priority  resulting  from  order  of  time  merely, 
or  that  resulting  from  the  superior  nature  of 
the  equity  itself,  or  that  belonging  to  a  legal 
title,  may  be  postponed  or  defeated  in  yari- 
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ous  manners  and  by  various  incidents,  amoni^ 
which  the  most  important  are  notice  given  to 
or  fraud  or  negligence  of  the  holder  of  the 
interest  which  would  otherwise  have  bem 
preferred.    Id.  g^  716,  726,  781. 

Was  the  guaranty  untruthful?  It  is  clear 
beyond  controversy  that  when  Poor  and 
Greenough  gave  the  guaranty  in  the  post- 
script of  April  5  they  did  not  have,  and 
had  not  had,  in  their  hands,  and  never  did 
have  after  wurds,  and  they  certainly  never  did 
apply,  the  funds  which  they  declared  they 
then  had  and  that  they  would  thereafter  ap- 
ply in  payment  for  the  machinery  mentioned 
m  the  contracts  to  which  the  guaranty  made 
reference.  It  was  not  until  that  declaration 
contained  in  the  postscript  heretofore  quoted 
had  been  actually  reducea  to  writing  and  had 
been  signed  that  the  Hoopers  allowed  the 
Maryland  Company,  which  is  merely  another 
name  for  the  bondholders,  to  have  the  prop- 
erty. It  is  perfectly  clear  that  a  large  part 
of  the  money  borrowed  from  the  London  Cor- 
poration on  receiver's  certificates  was  used  to 
Pay  in  part  for  this  very  machinery  which 
*oor  and  Greenough  declared  in  the  guaranty 
they  then  held  sufficient  of  the  Maryland 
Company's  money  to  pay  for.  It  is  further 
disclosed  by  the  record  that  the  $50, 000  which 
the  London  Corporation  claims  as  a  prior  lien 
over  the  second  mortgage  bonds  by  virtue  of 
the  Arctic  Company's  decree  that  was  as- 
signed to  the  London  Corporation  as  hereto- 
fore stated,  constitute  nearly  one  half  of  the 
total  contract  price  agreed  to  be  paid  to  the 
Arctic  Company  for  the  three  ice-manufac- 
turing machines,  which  are  the  identical  ma- 
chines that  Poor  and  Greenough  unequivo- 
cally declared  in  the  guaranty  of  April  5 
they  had  at  that  time  in  their  hands  the 
money  of  the  Maryland  Company  to  pay  for. 
We  have  not  overlooked  that  i>art  of  Green- 
ough's  testimony  where  he  undertakes  to 
explain  away  the  evident  meaning  of  the 
guaranty  by  saying  it  was  perfectly  well,  un- 
derstood by  the  Hoopers  and  himself  that  the 
guaranty  only  had  reference  to  the  cash  pay- 
ments to  be  made  for  the  machinery,  and  did 
not  include  the  deferred  payments.  But  this 
will  not  stand  the  test  of  investigation  for 
the  plain  reason  that  the  cash  payment  to  the 
Arctic  Company  had  been  made  on  April  3, 
two  days  prior  to  the  date  of  the  postscript, 
as  shown  by  a  statement  of  expenditurea 
furnished  by  Greenough  himself ;  and  accord- 
ing to  Sturgis'  diary  the  payment  had  been 
made  on  March  16.  Whichever  statement 
as  to  the  time  of  making  the  payment  be  ac- 
cepted, the  cash  payment  to  the  Arctic  Com- 
pany had  been  made  before  the  guaranty  was 
given,  .and  therefore,  obviously,  the  declara- 
tion that  Poor  and  Greenough  had  in  their 
hands  or  on  deposit  with  themselves  the  funds 
called  for  by  the  contracts,  meant,  and  could 
only  have  meant,  all  the  funds  agreed  to  be 
paid  for  the  machinery.'  If  the  testimony  of 
Sturgis,  as  contained  in  the  first  record  that 
came  before  us,  be  true,  the  Maryland  Com- 
pany never  did  have  at  any  time  any  fund* 
on  aeposit  with  Poor  and  Greenough,  and 
con^sequently  the  statement  in  the  postscript 
of  April  5  was  absolutely  false.  So  far. 
then,  from  the  guaranty  being  true,  much  of 
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the  money  claimed  by  the  Londoo  Corpora- 
tion under  the  receiver's  certificates,  and  all 
of  the  money  claimed  by  it  under  tlie  Arctic 
Company  *s  decree,  are  sums  which  ou^ht  to 
have  been  paid  absolutely  and  uncondition- 
ally according  to  the  guaranty,  to  strengthen 
the  lien  of  the  second  mortgage.  They  were 
not  mere  loans,  which  should  take  precedence 
over  that  lien.  The  attempt  to  collect  them 
in  advance  of  the  second  mortgage  is  a  direct, 
continuing  breach  of  the  guaranty. 

Now,  the  vendor's  lien  exists  for  unpaid 
purchase  money  even  though  a  deed  has  been 
executed  and  possession  of  the  property  has 
been  delivered.  Schwan  ▼.  Stein,  29  Md.  lid. 
Perhaps  it  would  be  more  technically  ac- 
curate to  call  the  lien  a  grantor's  lien  after 
the  deed  has  been  delivered.  8  Pom.  £q. 
Jur.  §  1249,  note.  The  vendor's  or  grant- 
or's lien  is  not  waived  by  a  recital  in  the 
deed  that  the  consideration  has  been  paid 
{Thompean  v.  Corrie,  57  Md.  200;  2  Story, 
Eq.  Jur.  §  1225)  ;  and  it  prevails  against  the 
Kjantee  and  his  heirs  and  other  privies  in 
estate,  and  against  those  claiming  as  volun- 
teers, or  even  as  subsequent  purchasers  for 
value,  if  they  have  notice  that  the  purchase 
money,  or  any  part  thereof,  remains  unpaid 
{Sehwan  v.  Aein,  eupra) .  The  London  Cor- 
poration and  Poor  and  Oreenough  and  their 
associates  created  a  lien  in  their  own  favor, — 
the  first  mortgage  lien.  They  created  it  on 
a  condition  insisted  on  by  the  grantors,  and 
inserted  in  a  guaranty  and  in  the  deed,  for 
the  grantors'  benefit  They,  the  parties  giv- 
ing the  guaranty  and  accepting  the  deed, 
have  violated  that  condition,  and  In  spite  of 
this  they  now  ask  a  court  of  equity  to  enforce 
their  lien,  thus  procured,  and  to  enforce  it 
over  and  in  preference  to  a  grantor's  lien, 
which  was  only  waived  or  postponed  in  favor 
of  the  first  mortgage  upon  a  condition  which 
the  holders  of  the  first  mortgage  bonds  made 
and  have  flagrantly  disregaraed.  No  author- 
ity has  been  cited  in  support  of  such  a  de- 
mand as  this,  and  we  apprehend  none  can  be 
found  under  any  system  of  Jurisprudence 
where  the  most  elementary  precepts  of  ethics 
pervade  the  administration  of  justice.  ^If 
the  facts  reiled  on  show  deception, — as  where 
misrepresentations  were  intentionally  made 
for  the  rurpose  of  deceiving  the  defendant, 
and  he  relied  upon  and  was  deceived  by  the 
same,  and  thereby  was  induced  to  enter  into 
a  contract  which,  but  for  the  fact  of  such  de- 
ception, he  would  not  have  done, — a  court  of 
equity  will  relieve  against  the  contract,  and 
refuse  to  enforce  the  same,  whether  it  be  ac- 
companied by  damage  or  not. "  2  Warvelle, 
Vendors,  752.  And  this  is  so  upon  the  the- 
ory that  a  court  of  equity  will  not  make  it- 
self an  instrument  to  carry  out  fraud. 

It  is,  therefore,  we  think,  obvious  that 
these  first  mortgage  bondholders,  who  ac- 
quired a  prior  lien  over  the  grantor's  lien 
by  means  of  the  false  representations  made 
by  Poor  and  Greenough  in  behalf  and  with 
the  knowledge  of  all  the  parties  who  were  in- 
tended to  take  and  did  take  the  entire  issue 
of  those  bonds,  should  not  be  allowed  to 
profit  by  the  fraud  at  which  they  were  guilty ; 
and  that  in  the  distribution  of  the  funds 
which  may  arise  and  be  realized  on  a  sale  of 
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the  mortgaged  property  these  first  morte 
bonds  must  be  subordinated  to  $100, 000  of  the 
second ;  that  is  to  say,  that  $100,000  of  the 
second  mortgage  bonds  must  be  first  paid  in 
full  with  their  accrued  interest  and  Interest 
on  overdue  interest  coupons  before  the  first 
mortgage  bondholders  shall  be  permitted  to 
receive  any  part  of  the  proceeds  of  sale.  It 
is  no  answer  to  sav  that  some  time  after  the 
Ist  day  of  July,  1890,  the  guaranty  was  com- 
plied with  to  the  extent  of  there  lieing  on  tne 
premises  ice-manufacturing  machines  which 
produced  daily  the  quantity  of  ice  specified 
in  the  contract  with  the  Hoopers.  The  other 
features  of  the  guaranty  have  never  been  ob- 
served. The  Hoopers  were  entitled  to  rely 
on  the  guaranty  as  it  was  written,  and,  hav- 
ing waived  their  lien,  or  deferred  it  only  be- 
cause the  guaranty  was  given,  if  the  materia) 
statements  in  that  guaranty  are  false,  and 
were  false  when  made,  ana  have  not  been 
complied  with,  the  deceived  and  defrauded 
vendors  are  not  bound  by  their  waiver,  and 
may  assert  their  lien  against  the  land  in  tibe 
hands  of  those  who  were  parties  to  the  whole 
transaction,  and  fully  cognizant  of  all  its  de- 
tails. You  cannot  hold  them  to  their  waiver 
of  their  lien  except  upon  the  terms  on  which 
they  agreed  to  waive  it,  and  you  cannot  make 
some  other  and  different  terms,  and  then  say 
to  the  vendors  that  these  are  as  beneficial  aa 
thoM  actually  agreed  to.  The  vendors  are 
not  obliged  to  accept  other  conditions,  and, 
as  those  upon  which  their  waiver  was  founded 
have  been  broken,  they  may  reassert  their 
lien  in  preference  to  the  lien  of  the  first  mort- 
gage, which  will  accordingly  be  displaced. 
Slide  d  Spur  Gold  Minet  v.  Seymour,  158  U. 
S.  509,  88  L.  ed.  802;  MelMe  v.  Purdy,  8$ 
Iowa,  277 ;  Dayton,  X.  dB.B.  €h.  ▼.  Lewton, 
20  Ohio  St.  401. 

We  attach  no  importance  to  the  fact  that 
the  bonds  held  by  the  Hoopers  are  declared 
on  their  face  to  be  subject  to  the  prior  lien 
of  the  first  mortgage,  because  that  is  precisely 
the  relation  they  would  have  held  but  for  the 
fraud  and  deception  to  which  we  have  ad- 
verted. Nor  do  we  consider  the  action  of 
the  commissioners  appointed  to  make  parti- 
tion of  the  estate  of  William  Hooper,  de- 
ceased, in  affirming  no  value  to  these  bonds, 
as  at  all  bearing  on  the  questions  before  us. 
It  is  perfectly  clear  that  the  London  Corpora- 
tion cannot  assert  as  against  the  Hoopers  tho 
lien  of  the  Arctic  Company's  decree.  That 
decree  was  obtained,  as  we  have  said,  against 
the  Maryland  Company  for  the  balance  of  the- 
money  due  for  the  very  machines  which, 
under  the  contract  made  by  Hammond,  on 
February  28,  1890.  in  behalf  of  the  London 
Corporation  and  Poor  and  Greenough,  with 
the  Hoopers,  were  to  be  placed  upon  the  prop- 
erty by  the  1st  day  of  July.  When  ultimately 
§  laced  there,  the*  Arctic  Company  obtained  a 
ecree  for  the  balance  of  the  purchase  money 
due  for  them,  and  the  London  Corporation, 
one  of  the  original  projectors,  and  in  fact 
one  of  the  actual  purchasers  of  these  very 
machines,  advanced  $50,000  of  the  amount 
decreed  to  be  paid,  and  took  an  assignment 
of  the  decree.  When  the  London  Corporation 
paid  this  sum  of  $50,000  to  the  Arctic  Com- 
pany, it  did  merely  what,  as  the  real  pur- 
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chaser  of  the  machlDea,  it  was  legally  bound 
te  do,— it  simply  paid  its  own  debt ;  and  it 
cannot,  by  takins  an  assignment  of,  instead 
of  a  receipt  for,  that  debt,  convert  itself  from 
a  debtor  of  the  Arctic  Company  into  a  cred- 
itor of  the  Maryland  Company  as  against  the 
second  mortgage  bondholders,  whatever  may 
be  its  rights,  under  the  assignment,  as  be- 
tween itself  and  the  Karylana  Company. 

With  reference  to  the  receiver's  certificates 
we  have  no  difficulty.  When  the  property 
of  private  corporations  or  of  individuals  has 
been  placed  in  the  hands  of  a  receiver,  all 
expenses  for  safe-keeping  and  preservation 
are  properly  payable  out  of  the  income,  if 
there  be  any ;  or,  if  there  be  none,  then  out 
of  the  proceeds  of  the  corpus  of  the  estate 
when  sold.  But  this  necessary  power  by  no 
means  includes  authority  in  such  instances 
to  allow  the  creation  of  liens  through  the 
medium  of  receiver's  certificates,  which  will 
take  priority  over  existing  antecedent  liens. 
"Extensive  as  are  the  powers  of  courts  of 
equity,  they  do  not  authorize  a  chancellor  to 
thus  impair  the  force  of  solemn  obligations 
and  destroy  vested  rishts.  Instead  of  dis- 
placing mortgages  ana  other  liens  upon  the 
property  of  private  corporations  and  natural 
persons,  it  is  the  duty  of  courts  to  uphold 
and  enforce  them  against  all  subsequent  in- 
cumbrances." Farmen  Loan  dk  T.  Cfo.  y. 
Grape  Greek  Goal  Oo,  50  Fed.  Rep.  481,  16  L. 
R.  A.  608.     It  is  only  against  railroad  mort- 

Sages  that  the  Supreme  Court  of  the  United 
tales  has  sustained  orders  giving  priority  to 
receiver's  certificates,  and  then  only  on  prin- 
ciples having  no  application  to  a  mortgage 
executed  by  a  private  corporation  owing  no 
duty  to  the  public.  In  Wood  v.  Guarantee 
Trust  d  SafeDopmt  Go.,  128  U.  8.  421,  82 
L.  ed.  478,  the  Supreme  Court  said :  ''The 
doctrine  of  FoMek  v.  BchdU,  99  U.  S.  285, 
85  L.  ed.  889,  has  never  yet  been  applied  in 
any  case  except  that  of  a  railroad.  The  case 
lays  rreat  emphasis  on  the  consideration  that 
a  railroad  is  a  peculiar  property,  of  a  public 
nature,  and  discharging  a  great  public  work. 
There  is  a  broad  distinction  between  such  a 
case  and  that  of  a  purely  private  concern. 
We  do  not  undertake  to  decide  the  question 
here,  but  only  point  it  out.  ^  And  in  Knee- 
land  V.  Ameriean  Loan  d  T.  Go.,  186  U.  S. 
89,  84  L.  ed.  879,  the  same  tribunal,  in  speak- 
ing of  the  power  of  a  court  of  equity  to  dis- 
place the  lien  of  a  railroad  mortgage,  said : 
^  Upon  these  facts  we  remark,  first  that  the 
appointment  of  a  receiver  vests  in  the  court 
no  absolute  control  over  the  property,  and  no 
ffeneral  authority  to  displace  vested  contract 
liens.  ^  Because,  in  a  few  specified  and  lim- 
ited cases  this  court  has  declared  that  un- 
secured claims  were  entitled  to  priority  over 
mortgage  debts,  an  idea  seems  to  have  ob- 
tained that  a  court  appointing  a  receiver 
acquires  power  to  give  such  preference  to 
any  general  and  unsecured  claims.  It  has 
been  assumed  that  a  court  appointing  a  re- 
ceiver could  rightfully  burden  the  mortgaged 
{property  for  the  payment  of  any  unsecured 
ndebtedness.  Indeed,  we  are  advised  that 
■ome  courts  have  made  the  appointment  of 
a  receiver  conditional  upon  the  payment 
of  all  unsecured  indebtedness  in  preference 
29  L.  B.  A. 


to  the  mortgage  liens  sought  to  be  enforced. 
Can  anything  be  conceived  which  more  thor- 
oughly destroys  the  sacredness  of  contract 
obligations?  One  holding  a  mortgace  debt 
upon  a  railroad  has  the  same  right  to  aemand 
and  expect  of  the  court  respect  for  his  vested 
and  contractod  priority  as  the  holder  of  a 
mortgage  on  a  farm  or  lot.  So  when  a  court 
appoints  a  receiver  of  railroad  property,  it 
has  no  rij^ht  to  make  that  receivership  con- 
ditional on  the  payment  of  other  than  those 
few  unsecured  claims  which,  by  the  rulings 
of  this  court,  have  been  declared  to  have  an 
equitable  priority.  No  one  is  bound  to  sell 
to  a  railroad  company,  or  to  work  for  it ;  and 
whoever  has  dealings  with  a  company  whose 
property  is  mortgaged  must  be  assumed  to 
have  dealt  with  it  on  the  faith  of  Its  personal 
responsibility,  and  not  in  expectation  of  sub- 
sequently displacing  the  priority  of  the  mort- 
gage lien.  It  is  the  exception,  and  not  the 
rule,  that  such  priority  of  liens  can  be  dis- 
placed. We  emphasize  this  fact  of  the  sacred- 
ness of  contract  liens  for  the  reason  that  there 
seems  to  be  growing  an  idea  that  the  chan- 
cellor, in  the  exercise  of  his  equitable 
powers,  has  unlimited  discretion  in  this  mat- 
ter of  the  displacement  of  vested  liens.  See 
also  Bound  v.  South  GaroUna  R.  Go.  ^  Fed. 
Rep.  818 ;  FUtelity  Ins.  Trust  dk  SafeDepotU 
Go.  V.  Boanoke  Iron  Go.  68  Fed.  Kep.  628. 
It  would  be  exceedingly  dangerous  to  con- 
cede to  a  court  of  equity  the  power  to 
displace,  in  favor  of  receiver's  certificates, 
subsisting  liens  on  the  property  of  private 
corporations  or  of  i ndi  viauals.  No  mortgage 
lien  would  ever  be  secure  if  it  were  liable 
to  be  postponed  to  subsequent  obligations 
created  by  a  receiver.  If  the  power  exists  at 
all  apart  from  the  case  of  a  railroad  mort- 
gage, there  is  no  reason  for  denying  its  ap- 
plicability to  every  species  of  mortgage,  and 
a  mortgagee  mifht  suddenly  discover  that 
what  he  believed  to  be  an  ample  security 
has  been  utterly  destroyed  and  swept  away 
by  intervening  liens  created  subsequently  by 
an  order  of  the  court.  We  are  unable  to  gi  ve 
our  assent  to  such  a  doctrine. 

In  concluding  this  opinion  it  is  proper  to 
observe  that  the  $10,000  of  second  mortgage 
bonds,  which  formed  no  part  of  the  considera- 
tion of  the  purchase  from  the  Hoopers,  but 
which  related  to  another  and  distinct  transac- 
tion, while  subordinate  to  the  first  mortgage 
bonds,  because  not  representing  unpaid  pur- 
chase money,  are  entitled  to  priority  over 
the  Arctic  Company's  decree  in  the  hands  of 
the  London  Corporation,  and  to  priority  over 
the  receiver's  certificates. 

As  a  result  of  the  views  we  have  expressed, 
the  pro  forma  decree  dismissing  tlie  cross-bill 
will  be  reversed,  and  the  cause  will  be  re- 
manded, that  a  decree  may  be  passed  direct- 
ing a  sale  of  the  mortgaged  property,  and 
giving  to  the  appellants,  in  the  distribution 
of  the  funds  arising  from  the  sale,  a  priority 
over  the  first  mortgage  bonds  as  to  $100,000 
of  the  second  mortgage  bonds,  with  the  over- 
due interest  thereon  and  interest  on  that  over- 
due interest  down  to  the  day  of  sale ;  and 
likewise  giving  to  the  appellants,  as  to  said 
$100,000  of  second  mortgage  bonds,  with  ac- 
crued interest  and  interest  on  overdue  interest 
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ft  prioritj  over  the  receiver's  certificates 
ana  over  the  Arctic  Company's  decree  in  the 
hands  of  the  London  Companj,  or  any  one 
claiming  under  it;  and  further  giving  a 
priority  as  to  the  remaining  $10,000  of  second 
mortgage  bonds  over  the  receiver's  certificates 
and  vie  said  Arctic  Company's  decree. 

Pro  forma  decree  revereed,  with  costs  above 
and  below,  and  cause  remanded  that  a  decree 
may  be  passed  in  conformity  to  this  opinion. 


Earl  P.  MASON  et  al.,  AppU,, 

V. 

UNION   MILLS  PAPER  MFG.  CO..  and 
BALTIMORE  &  OHIO  R.  CO.,  Garnishee. 
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!•  A  Bonresideiit  of  the  state  whose  ob- 
Uf^tion  la  sooffht  to  be  enftireed  hy 
another  nonresident  throng h  i^amlsh- 
ment  of  funds  in  the  hands  of  a  resident  to 
within  the  provtolons  of  a  statute  that  any  per- 
son liable  to  an  action  who  to  absent  from  the 
state  when  tt  acorues  shall  bave  no  benefit  of  the 
statute  of  limitations  while  the  absenoe  oon- 


8.  A  ibrelcn  eontraet  between  nonresi- 
dents mnsr  eonstitnte  n  canse  of  aetion 

within  the  meaning  of  a  statute  providing  that  if 
any  person  liable  to  an  action  shall  be  absent 
from  the  state  when  it  accrues  he  shall  have  no 
benefit  of  the  statute  of  llmitatioin  whfle  such 
absenoe  oontinnes. 

(jQnelA,]mj 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Superior  Court  of  Baltimore  City  in 
favor  of  defendant  in  a  garnishment  proceed- 
ing brought  to  reach  its  property  in  the  hands 
of  the  Baltimore  A  Ohio  Railroad  Company. 
Jta96r9ea, 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Reynolds,  for  appellants: 

A  court  is  not  warranted  in  srbitrarily  inter 
polatine  into  this  section  a  proviso  that  it  has 
no  application  to  cases  where  both  the  parties 
are  nonresidents,  and  the  contract  sued  upon 
is  not  one  to  be  performed  in  this  state. 

Dugan  ▼.  Giitinge,  8  Gill,  164,  48  Am.  Dec. 
806:  BdrtUv  y.  Crawford,  12  Neb.  471;  Kempe 
T.  Bader,  86  Tenn.  189;  Power  y.  Baitiaway, 
48  Barb.  214. 

The  decisions  of  this  court  are  clearly  incon- 
sistent with  the  allowance  of  the  construction 
contended  for  by  the  appellees. 

Fairfax  Forrest  Min,  <fc  Mfg.  Qo,  y.  Cham- 
here,  75  Md.  604;  Hyeinger  y.  Balizdl,  8  Oill  & 
J.  168;  CampbeU  y.  Marrie,  8  Harr.  &  McH. 
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The  right  to  interpose  the  defense  of  limita- 
tions to  a  claim  Just  upon  its  face  is  neither  a 


KOTS.— An  anoBual  question  under  the  statute 
ef  limitations,  which  Is  at  the  same  time  one  of 
freDeral  Interest,  Is  deoMed  in  the  present  case. 
Under  the  rules  of  this  decision  a  defendant  would 
have  no  protection  by  the  statute  of  limitations  ex- 
cept In  the  state  of  his  residence. 

Ai  to  what  oonstltates  ^^resldenoe  out  of  the 
state**  within  the  meanlngr  of  such  statutes,  see 
note  to  Kerwin  y.Sabin  (Minn.)  17L.  B.  AOSb 
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natural,  nor  a'moral,  nor  eyes  a  common-law, 
right,  but  is  purely  a  priyil^ge  granted  by  stat- 
ute; one  which  is  not  fayorably  regarded  hr 
the  courts;  which  is  never  extended  by  impli- 
cation, but  is  always  strictly  construed. 

Poe,  PI.  g  618;  Watt  y.  WaU,  2  Harr.  A  G. 
79;  Eeehbach  y.  PUU,  6  Md.  71;  QemmeU  y. 
Davis,  71  Md.  461. 

The  uniyersal  construction  put  upon  these 
statutes  is  that  under  them  limitations  do  not 
begin  to  run  until  there  may  be  found  within 
the  Jurisdiction  of  the  forum  whose  statute  is 
pleaded  a  person  capable  of  being  sued. 

Hyeinger  y.  BalteeU,  8  Gill  &  J.  161;  State 
y.  Reigart,  1  QUI,  1,  89  Am.  bee.  628;  Kirk- 
land  y.  Krdfe,  84  Md.  97;  Wood,  Limitations, 
§§  224-248.  250,  and  cases  there  cited;  OUsoti 
y.  Tioga  B.  Co  20  N.  Y.  210, 75  Am.  Dec.  898; 
Laretm  y.  Aultman  d  T.  Co.  d%  Wis.  281; 
Bulger  y.  Boehe,  11  Pick.  86.  22  Am.  Dec.  850; 
Ooete  y.  Voelinger,  99  Mass.  504;  McCann  y. 
Randall,  147  Mass.  81;  Rug^  y.  XeeUr,  t 
Johns.  268,  8  Am.  Dec.  482. 

Meaere.  John  K.  Cowen,  E.  J.  D.  Crosst 
and  Geori^  Dobbin  Ponninmn,  for  ap- 
pellee: 

The  lex  fori  goyems  as  to  the  statute  of  lim- 
itations to  be  followed. 

1  Wood,  Limitations,  2d  ed.  p.  29;  Angell. 
Limitations,  6th  ed.  ^  65. 

If  the  nonresident  creditor  elects  to  sue  in  a 
state  whose  statute  has  barred  his  claim,  he 
cannot  set  up  the  nonresidence  of  the  debtor 
as  a  defense  to  the  statute. 

Lingan  y.  Hendereon,  1  Bland,  Ch.  272. 

If  the  theory  of  the  appellant  is  correct 
there  is  no  quieting  of  the  affairs  of  any  laree 
wholesale  merchant  or  manufacturer  who  Is 
extending  his  business  from  state  to  state. 

There  could  be  no  real  barring  of  a  debt  by 
limitations;  each  new  state  would  giye  a  new 
right  of  action  for  the  period  Umited  by  its 
statute,  and  a  merchant  would  neyer  be  safe 
from  the  annoyance  of  defending  old  stale 
claims,  if  he  extended  his  business  into  other 
states. 

Of  course,  eyery  state  has  a  right  to  protect 
its  own  citizens,  and  if  a  nonresident  debtor 
owes  a  resident  creditor,  the  state  can  protect 
its  resident  creditor  in  his  right  to  his  own 
tribunal,  by  proyiding  that  the  nonresident 
debtor  must  so  come  within  the  state  that  suit 
could  be  brought  before  the  statute  will  begin 
to  run  in  fayor  of  the  debtor. 

Hpnnger  y.  BalieeU,  8  Qill  ft  J.  158. 

But  a  nonresident  creditor  who  elects  to 
bring  a  nonresident  debtor  into  the  courts  of 
Any  particular  state,  in  order  to  recoyer  a  debt, 
cannot  claim  the  benefit  of  this  exception,  as 
to  the  statute  not  running  against  nonresident 
debtors,  because  the  reasons  for  its  existence 
do  not  apply  to  him. 

It  is  the  duty  of  a  debtor  to  seek  his  creditor 
for  the  purpose  of  paying  his  debt. 

Jonee  y.  BieketU,  7  Md.  117. 

A  foreign  corporation  Ib  not  bound,  under 
our  statutes,  to  submit  itself  to  the  jurisdiction 
of  the  courts  of  this  state  in  a  suit  by  a  non- 
resident brought  upon  a  foreign  contiact. 

Fairfax  Forrest  Min.  «ft  Jilfg.  Co.  y.  Cham- 
bers, 75  Md.  614. 

AJl  statutes  of  limitations  proceed  upon  the 
policy  comprised  in  the  maxim,  interest  re- 
IB 
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ipubliem  ut  HiflnU  litium,  that  some  lapse  of 
time  must  be  prescribed,  in  order  to  give  quiet 
to  human  affairs. 

Lingan  y.  Eender$on,  1  Bland,  Ch.  272. 

The  statute  of  limitations  has  Justly  been 
denominated  "a  statute  of  repose"  and  is  one 
of  the  most  important  and  beneficial  legislative 
enactments  which  our  statute  book  contains. 

Oreen  y.  Johruon,  8  Oill  &  J.  894. 

Fowler»  /.,  delivered  the  opinion  of  the 
court: 

The  question  presented  by  this  appeal  re- 
lates to  the  construction  of  section  5  of  arti- 
cle 57  of  the  Code,  title  *"  Limitations  of  Ac- 
tions. "  Both  parties  are  nonresidents  of  this 
state,  the  defendant  being  a  Pennsylvania 
corporation,  and  the  plaintiffs  are  citizens 
of  and  doing  business  in  the  state  of  Rhode 
Island,  under  the  name  of  Mason,  Ghapin  <& 
Co.  The  plaintiffs  sued  out  of  the  superior 
court  of  Baltimore  city,  on  the  7th  of  Feb- 
ruary, 1894,  a  foreign  attachment  against  the 
defendant,  the  cause  of  action  being  a  breach 
of  contract  by  the  latter.  This  attachment 
was  laid  in  the  hands  of  the  Baltimore  & 
Ohio  Railroad  Company,  as  ffarnishee,  and 
the  defendant  corporation  yoluntarily  ap- 
peared in  the  short-note  case,  and  filed  four 
pleas,  upon  three  of  which  issue  was  joined, 
and  to  the  fourth,  which  was  the  plea  of 
limitations,  the  plaintiffs  replied  "that  the 
said  defendant  was,  at  the  time  said  cause 
of  action  accrued  to  the  plaintiffs,  absent 
from  the  state  of  Maryland,  to  wit,  in  the  state 
of  Pennsylvania,  and  thereafter  was  and  con- 
tinued to  be,  and  remained,  absent  from  this 
state,  up  to  within  three  years  before  bring- 
ing this  suif  To  this  replication  the  de- 
fendant rejoined  that  **the  alleged  cause  of 
action  accrued  more  than  three 'years  before 
the  institution  of  this  suit,  outside  of  the  state 
of  Maryland,  and  at  the  time  of  the  accruing 
of  said  cause  of  action  both  the  plaintiff  and 
defendant  were  nonresidents  of  the  state  of 
Maryland,  and  have  never  ceased  to  be  nonres- 
idents, and  said  contract,  on  which  this  suit 
was  instituted,  was  not  made  in  this  state, 
nor  was  any  part  of  it  to  be  performed  in 
this  state.**  The  plaintiffs  demurred  to  this 
rejoinder,  and  the  court  below  overruled  the 
demurrer  and  gave  judgment  therein  in  favor 
of  the  defendant.  From  this  judgment  the 
plaintiffs  have  appealed. 

The  precise  question  is  whether  section  5 
of  article  57  of  the  Code  applies  to  cases  where 
both  plaintiff  and  defendant  are  nonresidents, 
and  where  the  cause  of  action  accrued  out- 
side of  this  state,  and  the  contract  sued  on  is 
a  foreign  contract.  On  the  part  of  the  plain- 
tiffs it  is  contended  that  they  have  the  same 
rights  and  occupy  the  same  position  as  to 
the  right  to  relv  upon  the  provisions  of  our 
cixle  relative  to  limitations  of  actions  that  any 
resident  of  this  state  has,  and  that  if  a  citizen 
of  Maryland  could  not  be  successfully  met 
by  a  plea  of  the  statute  by  a  foreign  debtor 
who  is  a  resident  of  Pennsylvania,  no  more 
can  such  a  plea  l>e  so  set  up  against  them. 
On  the  other  hand,  the  defenoant  contends 
that  the  provisions  of  section  5  of  article  57 
were  made  for  and  relate  alone  to  debtors 
who  are  citizens  of  Maryland,  and  that  a  non- 
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resident  creditor  who  elects  to  bring  a  nonres- 
ident debtor  into  the  courts  of  Maryland  in 
order  to  recover  on  a  foreign  contract  cannot 
avoid  a  plea  of  limitations  by  pleading  the 
absence  out  of  the  state  of  such  nonresident 
in  the  terms  of  said  section  5. 

It  will  be  observed  that  the  validity  of 
the  replication  of  the  plaintiff  must  depend 
upon  the  construction  placed  on  section  5 
of  article  57.  That  section  provides  that 
**if  any  person  liable  to  any  action  shall  be 
absent  out  of  the  state  at  the  time  when  the 
cause  of  action  may  arise  or  accrue  against 
him,  he  shall  have  no  benefit  of  the  limita- 
tion herein  contained,  if  the  person  who  has 
the  cause  of  action  shall  commence  the  same 
after  the  presence  in  this  state  of  the  person 
liable  thereto  within  the  times  herein  lim- 
ited. **  This  language  is  certainly  broad 
enough  to  include  within  its  terms  the  de- 
fendant. It  could  not  be  much  broader  than 
it  seems  to  be  made  by  tlie  words  "any  per- 
son liable  to  any  action.**  But,  comprehen- 
sive and  all  embracing  as  it  may  seem  to 
be,  yet  the  language  used  in  the  statute 
must  be  construed  and  taken  in  the  sense  in 
which  it  appears  to  be  used  by  the  legisla- 
ture. The  defendant  suggests  that  an  inves- 
tigation or  historical  studv  of  the  origin  and 
growth  of  the  statute  will  show  that  Its  con- 
tention is  the  proper  one ;  but,  after  a  care- 
ful examination  of  the  old  statutes, — Uie 
original  Statute  of  21  Jac.  I.,  chap.  16,  and 
4  Anne,  chap.  16,  g  10,  as  well  as  the  several 
statutes  adopted  by  this  state,  all  of  which 
are  based  upon  and  in  many  respects  similar 
to  or  modifications  of  the  provisions  of  the 
old  English  statutes  just  referred  to, — we 
have  arrived  at  a  different  conclusion.  In 
the  Statute  of  James  there  was  a  provision 
in  favor  of  ''any  person  or  persons  .  .  . 
beyond  the  seas,**  and  the  same  provision 
appeared  on  our  own  statute  until  1818,  when 
the  act  of  that  year  (chap.  216)  repealed  it 
It  is  true  that  the  words  **  any  person  .  .  . 
beyond  the  sea,  **  both  in  the  Statute  of  James 
and  our  old  statute,  related  to  persons  who 
were  entitled  to  sue ;  but  there  was  a  similar 
provision  in  regard  to  defendants  to  be  found 
in  4  Anne,  chap.  16,  g  19,  by  which  it  is 
provided  that  the  statute  should  not  run  in 
their  favor  during  their  absence  from  the 
realm.  And  so  the  words  in  section  6  of 
article  57  of  the  Code  relate  to  absent  debt- 
ors, and  the  whole  section  is  doubtless  a 
modification  of  section  19  of  the  Statute  of 
Anne.  If  these  words  or  similar  ones  have 
been  uniformly  held,  when  used  in  the  Eng- 
lish statute  of  limitations,  from  which  ours 
is  derived,  to  include  both  residents  and  non- 
residents.—subjects  and  foreigners  alike, — 
then  a  like  construction  should  be  given  to 
them  or  similar  words  when  they  appear  in 
our  statute.  In  Angel  1  on  Limitations  (sec 
21)  the  correct  rule  Is  laid  down  for  constru- 
ing these  statutes.  He  says,  in  speaking  of 
the  Statute  of  Jac.  I.,  as  modified  by  that 
of  4  Anne :  **  Where  any  difference  appears 
between  the  provisions  of  that  statute  in  re- 
spect to  personal  actions  and  those  of  Ameri- 
can statutes  of  limitations,  it  will  be  seen  to 
be  more  in  words  than  in  substance,  the  end 
of  one  and  ail  of  them  being  one  and  the  same. 
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.  .  .  And  the  m^re  change  of  phraseology 
in  the  revision  of  the  statute  before  in  force 
will  not  work  an  alteration  in  the  law  pre- 
viously declared,  unless  it  undisputably  ap- 
pears that  each  was  the  intention  of  the  leg- 
islature." See  authorities  cited  in  note.  In 
the  case  of  StHifun-^t  ▼.  Graeme,  2  W.  Bl.  723, 
which  was  an  action  of  assumpsit,  the  de- 
fendant pleaded  nonassumpsit  and  1  imita- 
tions. The  plaintiff,  who  was  a  foreigner, 
replied  that  ne  had  been  bevond  seas,  etc.. 
In  Oermany,  and  so  remained,  etc.  Counsel 
arj^ued  that  the  replication  was  bad ;  because, 
if  the  law  stood  ao,  foreigners  who  reside  al- 
ways out  of  England  would  have  the  same  or 
greater  advantage  than  natives,  and  that  the 
ex(!(*ption  in  the  statute  was  meant  for  Eng- 
lish men  who  occasionally  go  beyond  seas. 
But  Wilmot,  Ld.  Oh.  «/.,  said:  **The  ex- 
ception in  the  statute  is  general,  and  there- 
fore there  must  be  judgment  for  plaintiff." 
This  case  is  also  reported  in  8  Wils.  145, 
•ml  the  opinion  of  the  chief  justice  is  there 
given  more  fuUv  to  the  same  effect.  Also, 
Le  Venx  v.  BerSeUy,  5  Q.  B.  836,  which  was 
tried  before  Lord  Denman.  And  in  the  later 
case  of  Lafimd  t.  Ruddock,  18  C.  B.  813,  it 
was  again  contended  that  the  proviso  of  sec- 
tion 7  of  Stat.  21  Jao.  L ,  relating  to  cred- 
itors "beyond  the  seas*  could  not  apply  to 
foreigners  coming  to  England  for  the  first 
time.  Jervis,  (fh.  J.,  again  applied  the 
liberal  construction  and  said :  **  The  proviso 
in  favor  of  persons  under  disabilities  in  Stat. 
21  Jac.  I.,  chap.  16,  applies  as  well  to  for- 
el  gners  who  have  never  been  in  this  country 
as  to  parties  residing  abroad  at  the  time  of 
the  accruing  of  the  cause  of  action,  and  re- 
turn in^  afterwards  to  Engl  and. "  As  we  have 
seen,  this  same  exception  in  favor  of  absent 
creditors  was,  until  1818,  a  part  of  our  stat- 
ute ;  and  ic  was  then  repealed  because  it  was 
not  considered  fair,  as  suggested  also  in  the 
old  English  cases  we  have  cited,  that  citi- 
zens of  other  states  and  subjects  of  foreign 
countries  should  have  greater  advantages  than 
our  own  citizens.  And  that  this  was  the  ob- 
ject intended  by  the  repeal  of  the  proviso  in 
favor  of  absent  creditors  is  evident  from 
what  was  said  by  Archer,  «/.,  in  delivering 
the  opinion  of  the  court  of  appeals  in  the 
case  of  Frey  v.  Kirk,  4  Gill  &  J.  521,  28 
Am.  I>ec  581:  ''The  unlimited  latitude," 
he  said,  ''given  to  persons  beyond  seas,  was 
onnsidered  by  the  legislature  as  unreason- 
able, and  it  could  constitute  no  actual  griev- 
ance or  just  cause  of  complaint  if  they  were 
reduced  to  the  same  standard  as  our  own 
citizens."  And  again  he  says,  in  the  same 
cnse,  that,  the  construction  the  court  had 
plHced  on  this  same  act  was  such  as  put  all 
suitors,  foreign  and  domestic,  upon  the  same 
footing.  See  also,  Pancoast  v.  Addison,  1 
Barr.  &  J.  850,  2  Am.  Dec.  520.  It  is  ap- 
parent, therefore,  that  the  saving  or  excep- 
tion in  favor  of  creditors  has  always  in  Eng- 
land, and  in  Maryland  also  as  long  as  it  ,was 
a  part  of  our  law,  been  held  to  apply  to  both 
foreign  and  domestic  creditors.  And,  if  that 
be  so,  why  should  not  the  like  provision  in 
section  5  of  article  57  have  the  same  liberal 
construction?  In  Eoprland,  under  the  Stat- 
ute of  4  Anne,  chap.  16,  §  19,  a  foreign  de- 
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fendant  could  not  plead  the  statute  of  limita- 
tions unless  he  had  returned  and  been  in 
England  during  the  statutory  period  of  lim- 
itations. Forhee  v.  8mith,  11  Exch.  161; 
Fannin  ▼.  Anderson,  7  Q.  B.  811.  And  it 
has  been  uniformly  held  that  the  words  "  be- 
yond the  seas"  is  equivalent  to  "out  of  the 
state,"  "out  of  the  jurisdiction"  (so held  by 
this  court  in  Mavriee  v.  Worden,  62  Md.  291)  ; 
and,  therefore,  if  section  5  should  be  read  as 
construed  in  that  case,  it  would  read  as  fol- 
lows: "If  any  person,  etc.,  shall  be  out  of 
the  state,  beyond  seas,  or  out  of  the  jurisdic- 
tion of  the  state"  at  the  time  the  action  ac- 
crues, etc.,  he  shall  have  no  benefit,  etc. 
So  read,  section  5  would  be  identical  with 
section  19  of  Stat.  4  Anne,  chap.  16,  which 
has  always  been  held  in  England  to  include 
both  residents  and  nonresidents.  Fannin  v. 
Anderson,  supra;  Towns  v.  Mead,  16  C.  B. 
128;  Forbes  v.  Smith,  supra.  Then,  accord- 
ing to  the  terms  of  this  section,  thus  read,  a 
citizen  of  Fennel vania  may  be  sued  in  our 
courts;  and  it  is  conceded  that,  as  against 
one  of  our  citizens,  a  citizen  of  Pennsylvania 
cannot  sucoessfullv  plead  the  statute  when 
sued  here,  if  the  former  shall  commence  his 
action  after  the  presence  here  of  the  latter 
within  the  statutorv  period,  for  it  was  so  held 
in  Hysinger  v.  RittteU,  2  Gill  &  J.  158.  In 
White  V.  White,  1  Md.  Ch.  57,  it  was  held 
that  the  circumstance  of  the  defendant  in 
that  case  being  a  nonresident  did  not  de- 
prive him  of  the  benefit  of  the  statute  of  lim- 
itations of  Maryland,  because  it  was  clearly 
shown  that  he  liad  been  in  Baltimore  more 
than  three  years  before  the  action  was  com- 
menced. And,  of  course,  if  he  had  not  been 
here  during  the  statutory  period,  he  could 
not  have  relied  upon  limitations  as  a  defense. 
It  would  also  seem  to  be  clear  that  the  plain- 
tiffs, who  are  citizens  of  another  state,  have 
the  same  right  to  sue  here  that  a  citizen  of 
this  state  has,  and  it  is  difficult  to  understand 
upon  what  principle  of  justice  or  fairness 
the  nonresident  debtor  should  be  allowed  to 
plead  limitations  against  a  nonresident  cred- 
itor and  not  against  one  of  our  own  citizens. 
All  should  be  on  the  same  footing.  Frey  v. 
Kirk,  supra.  And  this  would  accord  not  only 
with  justice,  but  would  seem  to  be  giving 
to  nonresidents  nothing  more  than  they  have 
a  right  to  demand ;  for  it  would  not  do  to 
say  that  our  citizens  and  citizens  of  other 
states  would  enjoy  the  same  rights  and  privi- 
leges here,  when,  under  our  law,  the  latter 
would  be  absolutely  barred  from  recovery  by 
a  plea  of  limitations,  while  It  would  not 
avail  against  the  former.  Faine  v.  Drew,  44 
N.  H.  814.  And  inasmuch  as  the  right  to 
set  up  limitations  as  a  defense  has  no  exist- 
ence except  by  virtue  of  statute,  we  should 
not  allow  it  to  prevail  any  more  in  the  one 
case  than  in  the  other,  unless  it  can  be  clearly 
shown  that  there  is  some  statutory  provision 
requiring  such  a  distinction  to  be  made. 

It  was  urged  that  the  course  of  the  plain- 
tiffs is  somewhat  inconsistent,  in  that  they 
seek  to  avoid  the  effect  of  defendant's  plea 
because  of  the  nonresidence  of  the  latter, 
while  the  very  action  by  which  the  defendant 
was  forced  into  a  Maryland  court  is  founded 
upon  the  same  fact.     While  it  is  true  the  at- 
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tachment  prooeedlngs  were  based  on  the  non- 
residence  of  defendant,  yet  this  is  another 
case  in  Which,  as  the  plaintiffs  contend,  the 
question  of  residence  or  nonresidence  is  not 
involyed,  but  only  the  question  of  the  absence 
or  presence  in  this  state  of  the  defendant, 
without  regard  to  residence.  Nor  is  It  cor- 
rect to  say  that  the  defendant  was  compelled 
to  appear  to  this  action.  On  the  contrary, 
its  appearance  was  entirely  Toluntary.  Fair- 
fax Forrest  Min,  d  Mfg.  Co,  ▼.  C/iambers,  76 
lid.  604.  Such  appearance  was  not  even  nec- 
essary to  enable  it  to  plead  limitations  or 
make  any  other  defenses,  for  the  same  de- 
fenses which  could  have  been  made  in  this 
case  would  have  been  as  wefl  made  on  its 
behalf  by  the  garnishee  in  the  attachment 
case,  without  any  appearance  on  the  part  of 
the  defendant  in  this  case.  Poe,  Practice, 
^§  540,  648.  But  there  does  seem  to  be  some 
inconsistency  in  the  position  assumed  by  the 
defendant.  Because  it  is  a  nonresident  it 
claims  the  benefit  of  that  part  of  the  statute 
of  limitations  which  is  in  its  favor,  and  de- 
nies, for  the  same  reason,  that  section  6, 
which  is  not  in  its  favor,  has  any  applica- 
tion whatever  to  it.  It  would  seem  but  fair 
that  our  statute  should  apply  altogether,  or 
not  at  all,  to  the  defendant.  If  altogether, 
the  rejoinder  of  the  defendant  was  bad  and 
the  replication  of  the  plaintiff  was  good; 
and  if  not  at  all,  the  defendant's  plea  was 
bad,  and  in  either  case  the  judgment  on  the 
demurrer  should  have  been  against  the  defend- 
ant. 

We  may  now  briefly  consider  another  ques- 
tion raised  by  the  demurrer,  namely:  The 
cause  of  action  having  accrued,  and  the  cou- 
tract  having  been  made  outside  the  state, 
does  such  contract  constitute  such  a  cause  of 
action  as  is  contemplated  by  section  5  of  ar- 
ticle 67?  It  was  contended  by  the  defendant 
that  foreign  contracts  are  not  contemplated 
by  this  section,  but  that  it  relates  only  to 
contracts  made  in  this  state  and  to  be  per- 
formed here.  But  we  tl^ink  such  a  construc- 
tion would  be  strained ;  and  it  was  said  by 
Jervis,  Oh.  «7. ,  in  Lafond  v.  Buddock,  supra: 
"The  rejoinder  now  proposed  is  that  the 
plaintiff  is  a  Frenchman  domiciled  in  France, 
and  that  the  cause  of  action  accrued  there,  so 
as  to  negative  inferential ly  that  the  plaintiil 
returned  to  this  country  within  the  mean- 
ing of  the  proviso.  It  seems  to  me, "  he  con- 
tinued, "that  is  seeking  to  put  too  strict  a 
construction  upon  this  statute;"  and  it  was 
held  that  "the  mere  circumstance 'of  the  cause 
of  action  accruing  in  France,  and  the  plain- 
tiff being  a  domiciled  Frenchman"  was  no 
answer  to  the  replication  that  at  the  time 
the  cause  of  action  accrued  the  plaintiff  was 
beyond  seas,  and  had  commenced  his  action 
within  the  period  limited,  next  after  his 
return,  etc.  Nor  is  there  anything  in  the 
lanffua;i:e  of  the  section  under  consideration 
which  would  seem  to  compel  us  to  adopt  the 
narrow  construction  suggested  by  the  defend- 
ant. In  Fairfam  Forrest  Min.  dt  Mfg.  Oo.  ▼. 
Chambers^  supra,  it  was  held  that:  "Our 
courts  have  jurisdiction  in  regard  to  contracts 
whether  macie  in  or  out  of  this  state ;  and 
where  the  suit  is  brought  by  a  nonresident 
against  a  nonresident  defendant  upon  a  for- 
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eign  contract,  if  the  defendant  Tolnntarily 
appears,  and  the  case  is  tried  upon  its  merits, 
the  validity  of  a  Judgment  rendered  in  suci 
a  case  cannot  be  questioned.*  There,  as  here, 
the  defendant  was  a  nonresident  corporation, 
and  tlie  proceedings  were  begun  by  suing  out 
a  foreign  attachment.  If,  then,  our  courts 
have  Jurisdiction  in  respect  to,  and  the  sec- 
tion in  question  is  general  enough  to  include^ 
foreign  contracts,  we  can  see  no  reason  why 
thev  should  not  be  held  to  be  embraced  with- 
in its  terms.  To  exclude  them  would  be  to 
deprive  citizens  of  other  states  of  rights  and 
privileges  to  which  they  are  entitled.  Ls 
Jtap  V.  Orawninsltisld,  2  Mason,  167,  Fed.  Caa. 
No.  8,269 ;  Pains  v.  Drew,  supra.  But  it  was 
urged  that  to  adopt  the  liberal  construction, 
and  thus  assume  jurisdiction  over  foreign 
litigants,  would  make  the  courts  of  this  state 
the  battle  eround  on  which  would  be  waged 
a  never-ending  war.  The  danger,  if  any,  is 
more  imaginary  than  real.  In  Paine  v.  Drew, 
supra,  Sargent,  «/.,  who  delivered  the  opin« 
ion  of  the  court  in  that  case,  said :  "The  ob* 
jection  that  our  courts  will  be  crowded  with 
stale  claims  from  abroad,  to  the  exclusion  of 
their  legitimate  business,  is  purely  imag- 
inary.  The  fact  that  this  question  it  now 
for  the  first  time  directly  raised  is  a  suffi- 
cien  t  answer  to  the  objection. "  No  authori  ty 
has  been  produced  to  sustain  the  defendant's 
position.  On  the  contrary,  a  number  of 
courts  of  the  highest  authority  have  held,  in 
construing  statutes  more  or  less  like  ours, 
that  the  more  liberal  construction  is  the  more 
reasonable  and  just  one.  We  will  examine 
a  few  of  them,  though  the  language  of  the 
statutes  construed  differs  more  or  less  from 
each  other,  and  also  from  our  own  statute, 
so  that  decisions  based  upon  them  cannot 
always  be  accepted  as  of  controlling  author- 
ity. The  case,  however,  lust  cited  {Pains 
T.  Drew,  supra)  is  so  similar  in  all  its  facts 
to  the  one  at  bar,  and  the  opinion  of  the 
court  is  so  full  and  clear,  that  it  deserves 
more  than  ordinary  consideration.  The  stat- 
ute of  New  Hampshire  (Pub.  Stat.  1891, 
chap.  217)  provides  that  "if  the  defendant 
at  the  time  the  cause  of  action  accrued  or 
afterwards  was  absent  from  or  residing  out 
of  the  state  the  time  of  such  absence  shall  ba 
excluded. "  etc.  It  was  held  (Paine  v.  Drew) 
that,  a  citizen  of  Maine  suing  a  citizen  of 
Massachusetts  in  the  courts  of  New  Hamp- 
shire, the  latter  could  not  avail  himself  of 
the  statute  of  limitations,  in  any  other  man- 
ner than  as  though  the  plaintiff  were  a  citizen 
of  New  Hampshire ;  in  other  words,  that  tho 
statute  would  not  protect  him  until  he  had 
been  in  New  Hampshire  long  enough  to 
allow  the  plaintiff  to  sue  within  the  time 
limited,  in  commenting  upon  provisions 
of  statutes  of  the  various  states  like  our  sec- 
tion 6  of  article  67,  it  was  said:  "It  has 
been  held  almost  uniformly  that  these  words, 
'absence, *  'return,  *  'leaving  property, '  etc., 
are  not  confined  in  their  application  to  those 
who  have  once  been  inhabitants,  but  are 
equally  applicable  to  those  who  have  never 
before  t)een  in  the  state, — to  foreigners  as  well 
as  citizens;*  and  that  whether  the  statute 
runs  against  a  claim  or  not  depends  entirely 
on  the  presence  or  absence  of  the  defendant 
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and  that  it  matters  not  whether  the  plaintiff 
be  resident  or  nonresident,  absent  or  present, 
in  the  state.  In  the  case  of  BuogUt  ▼.  Keel&r, 
i  Johns.  964,  8  Am.  Dec.  48d,  C^neeUor 
Kent  took  the  same  view,  and  that,  too,  upon 
the  construction  of  a  statute  substantially 
like  oom.  He  said :  "  Whether  the  defend- 
ant be  a  resident  of  this  state  and  only  ab- 
sent for  a  time,  or  whether  he  resides  alto- 
gether out  of  the  state,  is  immaterial.  He 
is  equally  within  the  proviso. "  The  proviso 
referred  to  is  that  **  if  the  defendant  shall  be 
out  of  the  state"  he  shall  have  no  benefit  of 
the  statute,  etc.  ;  and  in  the  case  just  cited 
both  parties  were  nonresidents.  In  Qraces 
V.  W€£k9,  19  Yt.  181,  it  was  held  that  the 
statute  of  that  state  extended  to  the  case  where 
both  parties  were  residents  of  another  state 
and  the  debtor  is  within  the  state  of  Vermont 
for  temporary  purposes.  The  statute  was  that 
limitations  should  not  run  **  when  the  debtor 
at  the  time  the  wiStion  accrued  was  out  of 
the  state.*  To  the  same  effect  are  Hartley 
V.  Orawfcrd,  12  Neb.  471 ;  Kmnipe  v.  Bader, 
86  Tenn.  189 ;  P&w&r  v.  Eathaway,  48  Barb. 
214;  OieM  v.  Tioga  R.  Oo.  20  N.  Y.  210, 
75  Am.  Dec.  898 ;  Larson  ▼.  AuUman  d  T. 
(h,  86  Wis.  281 ;  Bulger  v.  Boche,  11  Pick. 
86,  22  Am.  Dec.  859 ;  Ooeta  v.  Voelinger,  99 
Mass.  604;  McOann  v.  BandeUl,  147  Mass. 
81.  In  Angell  on  Limitations  (sec.  205)  the 
author  says:  "The  acts  of  limitations  of 
Ifsiyland  of  1715  and  1765  are  by  judicial 
ooDStmction  to  be  taken  together,  and  to  re- 
ceive an  interpretation  to  canr  into  effect 
the  plain  and  obvious  intent  of  the  le^isla- 
tare,  which  was  that  limitations  should  not 
attach  against  a  creditor  where  the  debtor 
wss  absent  from  the  state."  And  he  cites 
Hyringery,  BaliuiU,  iwpra,  where  the  defend - 
snt  was  a  resident  of  Pennsylvania  when  the 
cause  of  action  accrued,  and  it  was  held  he 
could  not  plead  the  statute,  because  he  had 
not  been  here  lonff  enough  to  afford  the  plain- 
tiff an  opportunity  to  prosecute  his  writ. 
It  is  true  that  in  Hyringer  v.  Baltzell  the 
plaintiff  was  a  resident  of  this  state,  but, 
as  we  have  seen,  both  residents  and  nonresi- 
dents stand  upon  the  same  footing  in  this 
respect  {F^eif  v.  Kirk,  tupra),  and  the  ab- 
sence or  presence  In  the  state  of  the  plaintiff 
has  no  effect  whatever  upon  the  running  or 
not  running  of  the  statute.  Paine  v.  Drew, 
and  Wkits  t.  White,  eupra.  In  conclusion, 
we  will  refer  to  the  case  of  Maurice  v.  For- 
dm,  fifpra,  which  we  think  gives  a  clear 


and  Batisfactorj[  construction  of  section  6, 
entirely  confirming  the  views  here  expressed. 
The  whole  question  raised  by  the  defendant; 
here  is  whether  that  section  applies  to  it. 
The  contention  is  that  the  section  referred 
to  will  be  so  construed  as  to  restrict  it  to 
resident  debtors;  and  reliance  was  placed 
here,  as  there,  upon  section  4  of  the  same 
article  of  the  Code,  and  its  relation  to  sec- 
tion 6,  the  argument  being  that  inasmuch  as 
the  former  related  only  to  residents,  the  lat* 
ter,  which  was  claimed  to  be  a  supplement 
to  it,  had  no  other  or  greater  significance. 
This  court,  however,  seems  to  have  placed 
very  little  reliance  upon  section  4  for  any 
purpose,  and  declared  it  to  be  so  ambiguous 
that  it  is  practically  useless, — so  useless  that 
it  was  said  the  profession  did  not  seem  ever 
to  have  relied  on  it.  But  in  regard  to  section 
5  it  was  said  that  the  meaning  of  the  phrase 
therein  used,  namely,  ^'out  of  the  state,"  is 
identical  with  the  well-known  expressions 
''beyond  the  seas,"  or  "out  of  the  actual  ju- 
risdiction, "  **  beyond  the  reach  of  process  of 
the  state.**  We  have  already  seen  that  the 
words  ''beyond  the  seas,"  whether  used  in 
statutes  of  limitations  in  reirard  to  creditors 
or  debtors,  have  alwavs  been  held  to  apply 
to  both  residents  and  nonresidents,  unless 
otherwise  provided,— as,  for  instance,  in  the 
Illinois  statute.  ** Without  undertakinff, " 
said  this  court,  in  the  case  just  cited,  ^to 
review  all  the  cases  which  have  construed 


the  words  'beyond  the  seas*  and  'out  of  the 
state,'  there  is  in  reality  no  conflict  among 
them,  and  they  all  tend  to  ascertain  whether 
or  not  in  the  particular  case  the  party  could 
be  reached  by  the  process  of  the  court. "  If 
he  can  be  reached  by  process,  it  matters  not 
whether  he  be  resident  or  not ;  for  in  either 
case  he  will  be  protected  by  the  statute  un- 
less his  creditor  sues  him  within  the  time 
limited,— and  this  without  regard  to  whether 
the  creditor  be  present  or  absent  from  this 
state.  And,  on  the  other  hand,  if  the  debtor 
cannot  be  reached  by  process,  he  is  "•  beyond 
the  seas,"  "absent  out  of  the  state,"  and, 
therefore,  although  a  defendant,  may  be  act-^ 
ually  within  the  tribunal  limits  of  tiie  state,, 
if  he  is,  within  the  meaning  of  the  statute, 
"out  of  the  state."  Maurice  v.  Warden, 
tupra;  Sleght  v.  Kane,  1  Johns.  Cas.  76. 

Judgment  reversed  and  cause  remanded  for 
new  trial. 

Bebiosom  Oh.  J. ,  and  Bryan  and  Bri»» ' 
eoe»  </i/.,  dissent. 
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1.  XndiTidaal  real  estate  of  a  partnei* 

18  subject  tothe  Uod  of  a  tax  aBBeflsment  upon 
the  personal  property  of  the  partoership  under  a 
Statute  making  taxes  due  from  any  person  a  lien 
upon  any  property  owned  by  him. 

£•  A  statute  simplx  making  personal 
property  taxes  a  lien  on  the  real  estate  of 
the  owner  does  not  give  them  priority  over  mort- 
gratre  liens  existing  at  the  time  they  attach. 

8.  Salt  for  the  reftinding  of  an  illeg^ 
tax  cannot  be  maintained  against  the  county 


until  the  claim  has  been  presented  to  the  board 
of  superrisors  under  a  statute  pro  riding  that 
that  board  shall  direct  the  treasurer  to  refund 
illegal  taxes. 

4*  Members  of  a  partnemhip  the  per^ 
sonal  taxes  of  which  have  been  levied 
on  the  real  estate  of  their  copartner 
cannot  be  compelled  to  reimburse  a  mortgagee 
of  such  real  estate  who  to  protect  his  own  in- 
terests has  Deen  compelled  to  pay  the  taxes. 

6*  A  mortgagror  who  pemits  his  per- 
sonal property  taxes  to  become  a  lien 
on  the  mortgaged  land  can  be  compelied  to  re- 
imburse the  mortpragee  who  is  compelled  to  pay 
them  to  protect  his  own  interests. 

6.  An  objection  thata  suit  should  have 
been  bronght  at  law  instead  of  in  equity 
cannot  be  taken  by  demurrer. 


NOTS.— Prtorftv  of  aakna  for  tosw  aoa4$ut  the 
assets  of  a  debtoTm 
L  Scope  of  note, 
XL  Upon  wTuU  baaed, 
HL  ConstUutionaUty  and  eofutruetion  of  protfU- 

ions  for, 
rv.  What  is  ifuiuded  in  the  rUfiiL 

a.  Taxes  aeneraUy, 

b.  dafme  against  collectore, 
V,  Nature  and  extent  of  priority, 

VI.  Subrooation  of  persons  paying  the  tarn, 
VIL  WhaiamounietoadiioestUAjareoftheriaht, 
Tin.  J^orcanentofihsrighL 

L  Scope  of  nc^ 

The  design  of  this  note  is  to  treat  of  the  priori^ 
of  claims  for  taxes  with  relation  to  claims  for 
prior  payment  out  of  some  particular  fund  only, 
and  questions  as  to  the  priority  of  tax  liens  gen- 
erally, and  the  superiority  of  tax  titles  derived 
therefrom,  have  been  omitted. 

As  to  priority  of  tax  liens,  see  note  {Taacea  made 
a  lien  on  real  property:  priorUiesy,  to  New  England 
Loan  &  T.  Co.  v.  Toung  (Iowa)  10  L.  R.  A.  478. 

As  to  claims  on  bonds  for  duties,  see  note  to  State 
T.  Foster  (Wyo.)  ante,  fltt. 

n.  Upon  y>hat  hosed. 

Taxes,  though  not  regarded  as  debts,  haye  been 
deemed  to  be  within  the  principle  of  the  preroga- 
tive right  of  the  sovereign  power  to  priority  of  pay- 
ment of  debts  due  it. 

Thus  in  Dennis  v.  Maynard  (1864)  16  HI.  477,  hold- 
ing that  county  taxes  create  a  lien  and  take 
precedence  to  and  priority  over  judgments,  it  was 
said  that  all  the  principles  applicable  to  the  pre- 
rogative riirht  of  priority  of  the  crown  in  this  re- 
spect.equaily  apply  to  the  public  dues  for  taxes. 

And  in  Central  Trust  Go.  v.  New  York  City  ft  N. 
B.  Go.  (1888)  (N.  Y.)  IB  Cent.  Bep.  404,  the  court  re- 
Iterated  a  statement  made  in  Re  Columbian  Ins.  Oo. 
(1866)  8  Abb.  App.  Dec.  830,  that  there  is  great 
force  in  the  claim  that  the  state  has  succeeded 
to  all  the  prerogatives  of  the  British  crown  so  far 
as  they  are  essential  to  the  efBclent  exercise  of 
powers  inherent  In  the  nature  of  dvil  government, 
and  that  there  is  the  same  priority  of  right  here  in 
respect  to  the  payment  of  taxes  which  existed  at 
common  law  In  favor  of  the  public  treasury. 

As  to  the  succession  of  the  states  to  the  prerog- 
ative right  of  preference  of  the  crown,  see  note  to 
Btate  V.  Faster  ( Wyo.)  aiUe,  286. 

As  a  general  rule,  however,  taxes  are  regarded 
•8  a  lien  upon  the  praperty  of  the  taxpayer  or  are 
made  so  by  statute.  In  such  case  the  right  of 
priority  of  payment  is  dependeat  upon  the  priority 
of  the  hen,  and  when  tho  right  of  priority  is  oon- 
29L.R.A. 


f erred  by  statute  it  is  limited  and  confined  to  that 
actually  conferred  and  dependent  upon  the  proper 
construction  of  the  terms  of  the  statutes. 

Thus  unpaid  county  taxes  are  not  taxes  due  the 
state  entitled  to  priority  in  the  distribution  of  the 
estate  of  a  decedent  next  after  the  expenses  of  ad- 
ministration under  the  Qeorgia  statute  providing 
for  preference  of  unpaid  taxes  or  other  debts  due 
the  state  or  United  States.  Hargrove  v.  Lilly  (1882) 
60Ga.8d6. 

And  the  state  has  no  priority  in  the  disbursement 
of  an  insolvent  decedent*s  estate  for  the  payment 
of  taxes  assessed  against  lands  Included  in  the 
estate,  under  Virginia  Code  1878,  chap.  US.  6  2^ 
giving  priority  to  taxes  and  levies  avessed  upon 
the  decedent  previous  to  his  death,  except  for  tlie 
taxes  due  from  the  insolvent  himself  individiiaUy 
as  a  taxpayer  which  had  been  assessed  on  his  prop- 
erty, and  has  no  lien  on  his  estate  as  a  deceased  de- 
faulting sheritr  for  taxes  collected  and  unac- 
counted for  by  him.  Spilman  V.  Payne  (1888)  84  Ya. 
4B6. 

As  to  the  right  of  the  state  to  priority  when  taxes 
are  regarded  as  a  lien  or  made  so  by  statute,  see 
infra,  under  heading.  Nature  and  extent  of 'priorttiy. 

As  to  taxes  as  a  lien  on  real  property,  see  noU  to 
MlUer  V.  Anderson,  11 L.  B.  A.  817, 1 8.  Dak.  680. 

nL  Constitutionality  and  eonstrttetion  of  prooit- 
iona  for. 

The  constitutionality  of  provisions  for  the 
priority  of  payment  of  taxes  does  not  appear  to 
have  been  questioned. 

And  in  Geren  v.  Oruber  (1874)  26  La.  Ann.  004,  it 
was  said  to  be  competent  for  the  sovereign  power 
to  provide  how  taxes  shaU  be  collected  and  ny 
whether  the  right  of  preference  shall  exist  and  for 
what  length  of  time. 

And  in  Alkln  v.  DunUip  aSlO)  17  Johns.  77.  it  was 
said  that  it  cannot  be  doubted  that  congress  has 
the  right  to  stipulate  for  preference  in  their  oon- 
tracts  for  securing  the  public  revenue. 

And  in  Jack  v.  Welennett  (1686)  116  IlL  l(k,  60 
Am.  Rep.  120,  it  was  said  that  the  constitutional 
provision  requiring  the  general  assembly  to  pro- 
vide such  revenue  as  shall  be  needful  renders  it  in- 
dispensable that  taxes  shall  have  priority  over 
individual  debts. 

Re  (Columbian  Ins.  Oo.  (1866)  8  Abb.  App.  Dea  230, 
8  Kes'es,  121,  Is  the  only  case  found  turning  directly 
upon  the  construcuon  of  these  provisions.  In  this 
it  was  held  that  2N.Y.  Uev.  8iat.,470,  •  70,  regulating 
the  distribution  of  the  assets  of  insolvents,  is  not  to 
be  so  construed  as  to  extinguish  the  rights  of  the 
government  enacting  it  to  priority  of  payment 
from  the  assets,  of  taxes  due  ik 

It  is  to  be  observed,  however,  that  all  the  de- 


See  also  35  L.  R.  A.  352;  41  L.  R.  A.  351. 
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AFPSAL  bj  plaintur  from  a  ludgment  of 
the  Distnci  Court  for  Polk  Ootmty  in 
fsTor  of  defendants  in  an  action  brought  to  an- 
nul! a  tax  iale  and  to  recoyer  the  amount  which 
pUintiif  had  been  compelled  to  pay  to  protect 
his  property  therefrom.    Revened, 

The  Tacts  are  stated  in  opinion. 

Mr.  Wmiaai  H.  Baily  for  appellant. 

Muatn,  Spnrrlei**  Dowell  ft  Parrish 
for  appellee  Polk  county. 

Mettn.  Dudley  ft  CoAn  for  other  ap- 
pellees. 

Kinna,  J.,  deliyered  the  opinion  of  the 
court: 

1.  The  frusta  in  this  case  are  that  during 
the  years  1886,  1887,  and  1888  defendants 


W.  W.  Clark.  Lavina  W.  Clark,  and  A. 
W.  Ford  were  copartners  doine  business  in 
the  cityof  Des  Moines  under  the  firm  name 
of  W.  W.  Clark  &  Co. ;  that  one  half  of  the 
taxes  upon  the  personal  property  of  W.  W. 
Clark  &  Co.  for  1887  were  not  paid  by  them, 
and  the  entire  taxes  upon  their  personal  prop- 
erty for  1888  were  not  paid  by  them ;  that 
November  1,  1888,  M.  W.  Bibbins  sold  and 
conveyed  to  W.  W.  Clark  certain  lots  in 
Lee  township,  city  of  Des  Moines,  subject 
to  a  mortgage  of  $10,000  and  interest,  which 
grantee  assumed  and  agreed  to  pay  as  a  part 
of  the  purchase  price  of  said  property ;  that 
as  a  part  of  said  transaction,  and  simultane- 
ously with  the  execution  of  said  deed,  W. 
W.  Clark,  for  a  part  of  the  purchase  price 
of  said  lots,  executed  and  delivered  to  Bib- 
bins  a  purchase  money  mortgage  on  said  lota 


cIsloDS  upon  tbe  statutory  portions  of  the  subject, 
thouffh  bearlDR  particularly  upon  tbe  speolfloBub- 
JecCs  beroin  treated,  oooslst  veneraily  of  an  Inter- 
psetatlon  of  tboee  provisions. 

lY.  Whaiia^ndniaioA  in  the  rMfiA* 
a.  Taau  gentraXku, 

Both  oonntles  and  municipal  oorporatlbns  In 
levying  tazea  are  InstrumentalltleB  of  ffovernment, 
the  claim  of  neltber  bavins  priority  over  tbe  otber, 
and  a  purobaser  at  a  tax  sale  for  a  county  tax 
takes  tbe  property  rabjeot  to  tbe  city  tax;  tbouarb 
when  tbe  property  Is  not  of  sufficient  value  to  pay 
botli,  tbe  sale  flrat  rl^btf  ully  made  will  devest  tbe 
Ilea  of  the  other  governmental  agency.  Justice  v. 
Uwaneport  (1884)  im  Ind.  888. 

And  when  land  is  sold  for  state,  county,  and 
munlolpal  taxes,  and  tbe  proceeds  are  Insufficient 
to  pay  alU  tbe  state  cannot  as  soverelffn  assert  a 
IMior  right  of  satisfaction  when  tbe  lien  given  for 
taxes  is  without  restriction  or  qualiflcatlon,  apply- 
ing to  all  taxes  authorised  to  be  assessed  by  law, 
and  counties  and  munlclpalitiesj  are  govemlog 
agencies  created  by  the  state  with  power  to  levy 
and  collect  taxes.  Nashville  v.  Lee  0888)  U  Lea, 
4SeL 

--■So  both  tbe  taxes  levied  upon  real  estate  and 
sums  added  thereto  for  failure  to  make  prompt 
payment  are  entiUed  to  priority  of  payment  in  the 
distribution  of  tbe  proceeds  of  a  judicial  sale  of 
such  real  estate  under  a  mortgaffc,  under  Pa.  Act 
of  March  18,  1876  (Pub.  Laws,  15).  providing  that 
taxes  assessed  and  levied  upon  real  estate  shall  be 
a  Uen  chereon  and  have  priority  to  any  mortgage, 
and  that  If  they  remain  unpaid  for  a  specified 
period  certain  designated  sums  shall  be  added 
thereto.   Titus ville's  App.  0885)  106  Pa.  800. 

And  South  OaroUna  Act  of  1788,  imposing  double 
taxes  on  all  penons  who  refuse  or  neglect  to  make 
due  return  on  oath  of  all  their  taxable  property, 
provides  for  an  mcreased  tax  after  the  time  limited 
fbr  making  tbe  annual  return,  and  not  a  mere 
penalty  Indefeasible,  and  tbe  addition  Is  entitled  to 
tbe  same  priority  of  payment  out  of  the  proceeds 
of  a  sale,  of  lands  of  the  tax  debtor  under  a  Judg- 
ment against  him,  over  tbe  ludgment,  as  that  to 
which  the  original  tax  Is  entitied.  Butier  v.  Bally 
(1800)  2  Bay,  244. 

Bo  a  fund  arising  from  a  sheriff's  sale  of  an  equi- 
table Interest  under  a  contract  for  a  conveyance  of 
lands  is  subject  to  the  lien  of  the  elty  In  which 
they  are  situated  for  taxes  imposed.  Van  Ars- 
dalcn's  App.  (1877)  8  W.  N.  C.  488. 

And  Maine  Stat.  1879,  obap.  154,  •  15,  requiring 
city  taxes  to  be  paid  in  full  out  of  an  insolvent  es- 
tate, applies  tu  one  in  which  no  dividend  bad  been 
made  at  the  time  the  statute  took  effect  although 
89L.R.A. 


tbe  insolvency  proceedings  were  commenced  prior 
to  its  enactment.    Belfast  v.  Foglcr  a880)  71  Me.  408. 

b.  Olaitiu  oaaifist  eolf eetort. 

Taxes  collected  toy  a  tax  collector  and  unac- 
counted for  cease  to  be  taxes  and  become  a  debt  to 
the  town,  upon  a  claim  for  wbich  against  his  estate 
In  insolvency  the  town  is  entitled  to  priority,  un- 
der Massachusetts  Pub.  Stat.,  chap.  167,  I  104,  di^ 
recting  preference  ir  the  order  for  a  dividend  to 
all  debts  due  to  the  United  States,  and  all  debts  due 
for  taxes  assessed  by  the  state,  or  any  county,  city, 
or  town  therein.  Bent  v.  Hubbardston  (1884)  188 
Mass.  W. 

And  the  olaim  of  a  widow  of  a  deceased  tax  col^ 
lector  for  dower,  and  hens  by  Judgment  or  decree 
on  lands  of  the  decedent,  have  priority  In  the  dis- 
tribution of  the  decedent's  estate,  under  the  Geor- 
gia statute,  over  a  claim  of  the  county  for  taxes 
collected  and  not  accounted  for,  though  ^*unpald 
taxes  or  other  debts  due  the  state**  are  thereby 
preferred  over  Judgments,  eta  Hargrove  v.  Iiilly 
(1882)  80  Ga.  898. 

But  where  moneys  collected  by  deputies  upon  tax 
bills  placed  in  tbefar  hands  by  the  tax  collector  are 
paid  over  by  them  to  bis  administrator  after  his 
death  as  *^e  state's  money,'*  tbe  administrator 
may.  within  the  reason  of  the  rule  of  ''ear  mark- 
ing*' pay  such  moneys  to  the  state  In  preference 
to  the  other  creditors  of  the  tax  collector,  though 
the  state  has  no  lien  upon  tbe  estate  for,  or  right 
of  preference  In,  tbe  payment  thereof,  ttpilman  v. 
Payne  (1888)  84  Va.  486. 

And  a  debt  due  to  the  United  States  from>  a  de- 
ceased revenue  officer  Is  entitied  to  priority  of  pay- 
ment out  of  the  assets  In  the  bands  of  his  adminis- 
trators in  Pennsylvania,  whether  the  debt  was 
incurred  before  or  after  the  passage  of  the  Act  of 
(Congress  of  March  8, 1780,  providing  for  the  priority 
of  the  United  States  In  the  payment  of  defc^  due 
It,  as  it  would  have  been  entitied  to  such  priority 
under  the  laws  of  that  state  previously  existUig. 
Oom.  V.  Lewis  (1814)  0  Binn.  860. 

And  a  claim  of  the  commonwealth  against  a  d»> 
faulting  collector  of  duties  is  a  paramount  claim 
upon  the  proceeds  of  a8urety*s  lands,  sold  under 
the  decree  of  the  orphan's  court  over  a  mortgage 
subsequentiy  executed,  and  claims  of  other  oredip 
tors,  under  Pennsylvania  Act  of  May  80, 1811,  pro- 
viding for  tbe  settlement  of  balanoesdue  tbe  Com- 
mon wealth  and  making  them  alien  on  the  estate  of 
the  debtor  and  his  sureties  from  the  date  of  theset- 
tiement.    Forney  v.  Oom.  (1848)  10  Pa.  405. 

y .  2\rattfrs  and  tantfut  of  priority, 
A  mere  right  to  priority  of  payment  of  taxes 
gives  tbe  collector  no  power  to  seise  and  sell  tbe 
property  of  the  taxpayer.    He  has  no  right  In  the 
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(afterwards  asfiigued  to  plaintiff) ,  in  which 
he  coyenanted  that  said  premises  were  free 
from  incumbrance  except  said  mortgage  of 
ilO,000»  and  that  he  would  warrant  and  de- 
fend the  title  of  said  premises  against  all 
persons  lawfully  claiming  the  same;  that 
December  7,  1889,  W.  W.  Clark  conveyed 
the  lots  to  Lavina  W.  Clark :  that  January 
7,  1890,  plaintiff  obtained,  in  Polk  county 
district  court,  against  W.  W.  Clark  and  La- 
▼ina  W.  Clark,  a  decree  foreclosing  said  pur- 
chase money  mortgage,  and  under  a  special 
execution  thereon  the  lots  were  sold  to  her  at 
sheriff's  sale,  February  19,  1890,  for  the  full 
amount  of  the  mortgage  debt ;  that  December 
7,  1890,  the  treasurer  of  Polk  county  sold  said 
lots  at  tax  sale  to  A.  C.  Miller  for  the  said 
unpaid  personal  property  taxes  of  W.  W. 
Clark  &  Co.,  amounting  to  $899.28,  and  exe- 
cuted to  him  a  tax-sale  certificate ;  that  Feb- 
ruary SO,  1891,  plaintiff  received  a  sheriff's 
deed  for  said  property,  and  on  March  28, 
1891,  brought  this  action ;  that  in  January, 
1801,  after  the  sheriff's  sale  to  plaintiff,  the 


Clarks  having  failed  to  pay  interest  on  the 
$10,000  mortgage,  the  holder  brought  suit  to 
foreclose  saia  mortgage,  and  in  June,  1891, 
after  the  present  suit  was  brought,  plaintiff, 
to  prevent  loss,  and  obtain  an  extension  and 
renewal  of  said  mortgage,  was  compelled  to 
pay  said  personal  property  taxes  and  redeem 
from  said  tax  sale  to  Miller ;  that  at  all  of 
the  times  aforesaid  W.  W.  Clark  and  Lavina 
W.  Clark  were  the  owners  of  certain  real  es- 
tate described,  which  was  primarily  liable 
for  said  personal  property  taxes.  Plaintiff 
prays  judgment  against  Polk  county,  W. 
W.  Clark  &  Co.,  W.  W.  Clark,  Lavina  W. 
Clark,  and  A.  W.  Ford,  and  each  of  them, 
for  the  amount  of  said  taxes,  interest,  and 
costs ;  that  the  tax  sale  be  set  aside,  annulled, 
and  ordered  returned  and  refunded :  that  de- 
fendants' said  property  be  decreed  primarily 
liable  for  said  taxes,  and  a  special  execution 
issue  for  the  sale  thereof ;  that  plaintiff  have 
such  other  and  further  relief  as  in  equity 
she  ought  to  receive.  To  the  amended  peti- 
tion all  of  the  defendants  demur,  alleging 


property  itselX,  thougb  he  has  a  right  of  prior  pay- 
ment out  of  the  proceeds  when  sold.  Anderson  v. 
State  (1862)  28  Miss.  460. 

And  the  right  of  prior  payment  given  by  Missis- 
sippi Acts  ISO,  18i4,  and  184A.  providing  that  the 
taxes  thereby  imposed  shall  be  preferred  to  all 
judgments,  executions,  iDCumbrancefl,  and  liens  of 
any  deeoription  whatsoever,  does  not  of  itself  con- 
stitute a  lien  upon  the  property  of  the  taxpayer, 
and  if  before  the  right  of  priority  attaches  there  is 
a  bona  llde  transfer.  It  Is  losL  IMd.;  Bailey  v. 
Fuqua  0869  M  Miss.  407. 

And  a  mortgagee  of  personal  property  who  takes 
possession  under  his  mortgage  and  sells  the  prop- 
erty either  directly  or  through  the  decree  or  order 
of  a  court  before  any  distraint  for  taxes  is  made  is 
entitled  to  the  proceeds  so  far  as  may  be  necessary 
to  pay  his  daim  as  against  the  taxes  assessed 
against  the  mortgagor,  where  the  taxes  are  not  de- 
elared  by  statute  to  be  a  lien  on  personalty.  Maish 
▼.Bfard  a88i)  82  E^ed.  Rep.  ISO, 

And  a  tax  assessed  against  the  capital  stock  of  a 
oorporation,  which  is  sought  to  be  charged  by  the 
oollector  against  a  parcel  of  Its  real  estate  after  it 
bad  given  and  recorded  a  trust  deed  thereof,  is  a 
personal  property  tax  which  does  not  become  a 
Hen  on  realty  until  the  collector  upon  failure  to 
eollect  from  the  personalty  has  charged  It  thereon, 
and  is  a  subsequent  lien  to  such  trust  deed  and  not 
entitled  to  priority  of  payment  out  of  the  proceeds 
of  sale  thereof  under  such  deed.  Parsons  v.  East 
BL  Louis  Gas  Light  ft  Ooke  Co.  (ISSi)  108  Dl.  880. 

Nor  are  taxes  assessed  upon  real  estate  subse- 
quent in  point  of  time  to  a  mortgage  upon  the 
same  premises  entitled  to  priority  of  payment  over 
the  mortgage  out  of  the  proceeds  of  sale  upon 
foreclosure  of  the  mortgage  where  the  legislature 
has  not  given  preference  to  the  lien  for  taxes  over 
other  hens.    Gormley*B  App.  (18GS)  27  Pa.  40. 

And  a  mortgage  made  by  a  collector  of  revenue 
to  his  surety  on  his  official  bond  to  secure  him 
against  liability  thereon  and  on  existing  and  future 
indorsements  for  the  mortgagor,  is  valid  and  effect- 
ual as  against  the  claim  of  the  United  States  on 
such  bond,  though  he  could  not  pay  all  his  debts 
when  the  mortgage  was  given  and  the  mortgagee 
knew  he  was  largely  indebted  to  the  United  Statea 
United  fltates  v.  Hooe  (IBOS)  7  U.  B.8  Cranch,  78,2 
L.ed.870. 

New  Bngland  Loan  ft  T.  Go.  v.  Young  a890)  10 
JW  B.  A.  478,  81  Iowa,  732,  holds  that  the  lien  for 
personal  property  taxes  Imposed  upon  real  estate 
$9L.R  A. 


by  Iowa  Code,  section  86S,  providing  that  taxes  due 
from  any  person  on  personal  property  shall  be  a 
lien  upon  any  real  estate  owned  by  him,  is  superior 
to  liens  of  individuals  previously  acquired  upon 
such  real  estate,  and  that  such  taxes  assessed 
against  a  mortgagor  of  lands  after  foreclosure  sale 
thereof  are  a  lien  on  the  mortgaged  lands. 

But  this  case  was  squarely  overruled  by  the  prin- 
cipal case. 

So,  property  of  a  national  bank  organiied  under 
the  Act  of  June  8, 1884,  cannot  be  subjected  to  a 
claim  for  a  tax  which  was  levied  after  the  bank  be- 
came insolvent  and  which  was  not  a  lien  upon  that 
particular  property  but  a  mere  debt  of  the  bank  at 
the  time  of  the  appointment  of  a  receiver,  as 
against  the  claim  of  such  receiver  subsequently 
appomted.  Woodward  v.  Bllsworth  (1879)  4  Oolo. 
580. 

But  the  delivery  of  the  tax  warrant  binds  the 
property  of  the  taxpayer  when  followed  by  a  levy 
and  takes  precedence  over  an  execution  subse- 
quently issued  though  first  levied.  Evans  v.  Walsh 
(1879)  41 N.  J.  L.  281, 22  Am.  Rep.  SOL 

And  the  lien  acquired  by  the  state  by  the  issue 
of  a  warrant  for  taxes  takes  precedence  over  the 
equitable  claims  of  the  creditors  of  a  corporation 
where  its  property  is  subsequently  brought  mto 
the  custody  of  the  law.  Re  (>olumbian  Ins.  Oow 
a866)  8  Abb.  App.  Deo.  289.  8  Keyes,  128. 

Where  taxes  are  regarded  as  a  lien  upon  tiie 
property  of  the  taxpayer,  or  are  made  so  by  stat- 
ute, however,  the  nature  and  extent  of  the  right  of 
the  state  to  priority  of  payment  are  governed  by 
the  character  of  the  lien. 

Thus  it  was  held  that  the  payment  of  taxes  mast 
of  necessity  be  a  paramount  obligation,  taking 
precedence  over  all  private  contracts  between  in- 
dividuals, in  Butler  v.  Bally  asOO)  2  Bay,  244;  Jack 
V  .Weiennett  a886)  116  IlL  106, 06  Am.  Bep.  129. 

And  that  a  state  has,  In  her  sovereign  eapacity« 
a  prior  lien  on  all  her  realty  for  t^es  which  may 
be  enforced  to  the  prejudice  of  any  claim  due  by 
her  citizens  whenever  acquired,  in  Be  Brand  (180Q) 
8  Nat.  Bankr.  Beg.  824. 

And  that  a  claim  of  a  county  for  taxes  is  entitled 
to  priority  over  individual  debts  and  Is  a  charge 
upon  the  property  without  reference  to  ownership, 
and  that  it  may  be  seized  and  sold  though  there 
are  prior  liens  and  incumbrances  upon  it,  in  Dun- 
lap  V.  Gallatin  County  (1853)  16  lU.  7. 

So  a  tax  laid  upon  real  estate  for  the  piirpose  of 
openmg  or  improving  a  street  in  the  city  of  New 
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that  the  facts  stated  do  not  entitle  plaintiff 
to  the  relief  demaDded,  and  defendant  W.  W. 
Clark  further  alleging  that  if,  upon  the  facts 
stated,  defendant  is  liable  to  plaintiff  for  said 
taxes,  plaintiff  has  a  complete  and  adequate 
remedy  at  law.  The  district  court  having 
sustained  the  demurrers,  plaintiff  elected  to 
stand  upon  her  petition  as  amended,  and  from 
the  rulings  on  the  demurrers  and  the  judg- 
ment dismissing  her  petition  and  for  costs, 
she  brings  this  appeal. 

2.  Our  statute  provides  that  ''taxes  upon 
real  property  are  hereby  made  a  perpetual 
lien  thereon  against  all  persons  except  the 
United  States  and  this  state ;  and  taxes  due 
from  any  person  upon  personal  property  shall 
be  a  lien  upon  any  real  property  owned  by 
such  person,  or  to  which  he  may  acquire  a 
title,  and  the  treasurer  is  authorized  and 
directed  to  collect  the  delinquent  taxes  by 
the  sale  of  any  property  upon  which  the  taxes 
are  levied,  or  any  other  personal  or  real  prop- 
erty belongini;  to  the  person  to  whom  the 
taxes  are  assessed.    Code,  %  865.    The  taxes 


in  controversy  were  assessed  on  personalty  of 
the  firm  of  W.  W.  Clark  &  Co.  The  real 
estate  sought  to  be  holden  for  said  taxes, 
and  which  was  sold  therefor,  had  been  deeded 
by  one  M.  W.  Bibbins  to  W.  W.  Clark,  a 
member  of  said  firm.  It  is  claimed  that,  as 
the  taxes  were  assessed  against  the  firm  on  its 
property,  and  as  the  lots  had  been  deeded 
to  Clark  individually,  the  case  is  not  within 
the  statute  above  quoted,  which  makes  taxes 
''due  from  any  person  a  lien  upon  aov  prop- 
erty owned  by  such  person;"  that  in  fact 
the  owner  of  the  property  and  the  person  from 
whom  the  taxes  are  due  are  not  the  same.  The 
question  thus  presented  is.  May  taxes  assessed 
against  a  firm  on  its  personal  property  become 
a  lien  on  tne  individual  real  estate  of  a  part- 
ner? While  it  is  true  that  taxes  assessed  on 
firm  property  are  a  demand  against  the  part- 
nership as  such,  they  are  also  a  demand 
a<;ainst  each  member  of  the  copartnership. 
Each  copartner  is  liable  individually  for  the 
firm  debts  and  obligations,  and  these  include 
taxes.    These  taxes,  being  due  from  Clark 


Tork  takes  preference  under  8  N.  Y.  Bev.  Laws,  p. 
4S0,  9  188,  p.  442, 1 2S0,  over  a  prior  mortgaffe,  being 
fteclf  equivalent  to  a  senior  mortgage  or  Judgment. 
Hale  V.  McEvera  (iBSS8)  2  Cow.  118. 

And  in  Butler  v.  Bally  (1800)  2  Bay,  244,  It  was  held 
that  a  claim  for  delinquent  taxes  due  the  state  is 
entitled  to  priority  in  payment  over  a  judgment 
against  the  taz^lebtor  out  of  the  prooeeds  of  a  sale 
of  his  lands  under  execution  issued  on  such  judg- 
ment. 

And  that  a  lien  for  taxes  is  not  displaced  by  a 
pre-existing  judgment  or  decree,  aod  a  purchaser 
at  a  mortgage  sale  cannot  withhold  any  of  the 
moneys  derived  therefrom  to  pay  taxes  then  a  lien 
CD  the  property  sold  unless  authorized  to  do  so  by 
the  terms  of  the  sale,  was  held  in  Osterberg  v. 
Union  Trust  Go.  of  New  York  (1876)  98  U.  8. 428, 28 
Ked.864. 

So  in  Jenkins  v.  Newman  (1889)  122  Ind.  00.  It  was 
held  that  a  tax  lien  upon  which  a  decree  of  f  ore- 
cdoeure  has  been  rendered  is  superior  to  a  judg- 
ment lien. 

And  money  of  a  debtor  in  the  hands  of  the  sheriff 
will  be  directed  to  be  paid  in  satisfaction  of  an  ex- 
ecution against  such  debtor  for  taxes  held  by  the 
sheriff  under  Georgia  Act  of  1804,  section  14,  pro- 
viding that  the  taxes  thereby  imposed  shall  be  pre- 
ferred to  all  securities  and  incumbrances  whatever, 
tn  preference  to  a  senior  fi,  fa,  in  favor  of  indi- 
▼iduals  In  his  hands,  the  dates  of  the  contending 
claims  not  being  materiaL  State  v.  Pemberton 
(1831)  Dudley  (Ga.)  16. 

And  where  lands  held  by  one  person  as  trustee  of 
the  legal  title  for  the  use  of  another  are  som  to  a 
third  person,  and  subsequently  sold  at  sheriff's 
sale  under  a  jud^rment  against  the  person  for 
whose  benefit  they  were  formerly  held  for  the  pur^ 
pose  of  questioning  the  title  of  the  purchaser,  wbo 
perfected  his  title  by  purchasing  at  the  sherifTs 
sale,  taxes  assessed  against  the  judgment  debtor 
while  the  lands  were  in  the  bands  of  the  trustee 
are  entitled,  under  Pennsylvania  Act  of  February 
a,  1824,  making  taxes  a  lien  having  priority  over 
judgments,  to  be  first  paid  out  of  the  proceeds  of 
the  sheriff^  sale  before  payment  of  the  judgment, 
though  the  judgment  debtor  never  had  any  title  to 
the  land,  either  legal  or  equitable,  in  his  own  name. 
Dungan^  App.  (1870)  88  Pa.  414. 

So  a  claim  of  the  commonwealth  against  a  surety 
of  a  defaulting  collector  of  duties  is  a  paramount 
elafan  upon  the  proceeds  of  his  lands  sold  under  a 
decree  of  the  orphan's  court,  over  a  mortgage 
29  L.  R.  A. 


subsequently  executed  and  the  claims  of  other 
orcdttors,  under  Pennsylvania  Act  of  May  80, 1811, 
providing  that  the  amount  of  balances  settled 
agreeably  to  that  act,  due  the  commonwealth* 
shall  be  a  lien  on  the  real  estate  of  the  persons  in- 
debted and  their  sureties  from  the  date  of  the 
settlement.    Forney  v.  Com.  (1848)  10  Pa.  40Bi 

And  a  claim  of  the  United  States  for  an  unpaid 
tax  on  distilled  spirits  is  entitled  to  priority  of  pay- 
ment out  of  the  prooeeds  of  a  sheriff^s  sale  under 
execution  on  a  judgment  in  favor  of  a  third  per- 
son, of  property  used  in  the  distillecy  and  in  dis- 
tilling, over  a  claim  of  the  landlord  of  the  distiller 
for  rent,  under  the  Act  of  Congress  of  July  2Ql 
1868 (15  Stat,  at  L.  126, 11)  making  such  taxaflrst 
lien  upon  the  spirits  distilled  and  the  stlUs,  vessels, 
fixtures,  and  tools  therein.  0nngan*B  App.  (1871) 
68  Pa.  804, 8  Am.  Bep.  160. 

So  an  assessment  for  paving.  Imposed  under 
Pennsylvania  Act  of  February  8, 1824,  relating  to 
taxes  on  real  estate  in  the  city  and  county  of  Phila- 
delphia giving  priority  over  all  other  obligations 
or  responsibilities,  is  superior  to  a  meohanic*s  lien 
and  is  entitled  to  priority  of  pajrment  out  of  the 
lands  to  which  the  liens  attached  under  a  vendi- 
tioni taejKman  over  claims  of  mechanics  and  ma- 
terialmen and  judgment  creditors.  Pennock  T. 
Hoover  (1835)  6  Rawle,  20L 

But  a  county  tax  in  order  to  have  priority  over 
a  real  estate  mortgage  under  Delaware  Statute  of 
March  15, 1875.  providing  that  a  state  or  county  tax 
shall  be  paramount  to  all  other  liens,  must  have 
been  levied  upon  the  mortgaged  real  estate  before 
its  conversion  into  personalty  by  a  sale  under  the 
mortgage.  Rhoads  v.  Given  (1876)  6  Houst.  (DeL) 
188. 

And  a  municipal  lien  filed  by  the  dty  of  Pitts- 
burgh for  grading  and  paving  is  not  entitled  to 
priority  of  payment  out  of  the  proceeds  of  a  sale  of 
real  estate  of  the  tax  debtor  over  a  mortgage  of 
a  prior  date  and  record,  under  Pennsylvania  Act  of 
February  8, 1824,appUcable  to  Philadelphia  and  sub- 
sequently extended  to  Allegheny  county,  as  the 
Actof  April  18, 1857,  with  the  supplementary  Act 
of  April  22, 1858,  relating  to  setting  curbstones  and 
raising  sidewalks  therein,  provides  an  entirely 
dilTerent  system  of  procedure  and  makes  no  pro- 
vision for  priority.  Pittsburgh's  App.  (1861)  40  Pa. 
455. 

So  a  tax  lien,  under  Oonn.  Gen.  Stat.,  1 8800,  pro- 
viding that  the  estate  of  any  person  in  any  portion 
of  real  estate  which  is  by  law  set  in  his  list  for  tax* 
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88  a  copartner  as  well  as  from  the  firm,  would 
become  a  lien  upon  his  real  estate.  See 
C^iapin  ▼.  Streeter,  134  U.  8.  800,  81  L.  ed. 
475. 

8.  It  is  conceded  by  counsel  that  the  facts 
in  this  case  present  for  our  determination 
the  same  question  as  that  involved  in  the 
case  New  Bnffland  Loan  d  T,  Co.  v.  Toung, 
81  Iowa,  782,  10  L.  R.  A.  478.  It  was  there 
held  that  taxes  on  personal  property  which 
became  a  lien  upon  mortgaged  real  estate 
after  foreclosure  and  sale  of  the  mortgaged 
premises,  and  prior  to  the  expiration  of  the 
period  of  redemption,  were  a  lien  superior 
to  any  right  acquired  by  the  holders  of  the 
mortflrage  by  virtue  of  the  foreclosure  and  sale 
of  the  property.  On  a  rehearing,  the  major- 
ity of  the  court  as  then  constituted  adhered 
to  the  doctrine  announced  in  the  original 
opinion,  Justices  Granger  and  Robinson  dis- 
tenting.  The  writer,  who  has  since  become 
a  member  of  the  court,  while  appreciating 
the  importance  of  the  question  presented, 
and  being  fully  impressed  with  the  necessity 


of  adhering  to  established  precedents,  is  nev- 
ertheless  unable  to  concur  in  the  opinion  of 
the  majority  of  the  court  as  then  constituted 
in  so  far  as  it  relates  to  the  priority  of  liens. 
Taxes  become  liens  by  virtue  of  statute  only, 
and,  when  created,  the  lien  is  not  to  be  en- 
larged by  judicial  construction.  Cooley, 
Taxn.  444 ;  Dcsty,  Taxn.  p.  784 ;  Jaffray  v. 
Anderson,  66  Iowa,  719 ;  New  England  Loan 
<ft  r.  Oo.  V.  Toung,  81  Iowa,  788,  10  L.  R 
A..  478.  Now,  our  statute  does  not  provide, 
either  expressly  or  by  implication,  that  taxes 
due  upon  personal  property  shall  be  a  lien 
upon  real  estate  owned  by  such  person,  su- 
perior to  any  lien  then  existing  thereon.  II 
simply  says,  as  to  such  taxes,  they  shall  bo 
a  lien  upon  any  real  estate  he  owns,  or  which 
he  may  afterwards  acquire.  To  hold  that  a 
mere  statutory  creation  of  a  lien  upon  real 
estate,  without  more,  is  equivalent  to,  and 
to  be  construed  as,  creating  a  lien  superior 
to  existing  liens  thereon,  is,  as  it  seems  to 
us,  not  only  overriding  all  rules  of  oon- 
suruction,   but  it  is  inconsistent  with  our 


atlon  shall  be  subject  to  a  lien  for  that  part  of  his 
taxes  whioh  Is  laid*upoa  the  valuation  of  said  real 
estate  as  found  in  said  list  when  finally  completed, 
has  priority  over  a  morUcage  upon  lands  of  tbe 
person  taxed  so  far  as  the  valuation  of  that  par- 
ticular tract  is  oonoemed  only  aqd  not  with  refer- 
ence to  taxes  on  his  other  property.  Oonn.  Gen. 
Btat.,  1 8890,  providloff  that  no  real  estate  Incum- 
bered by  mortgacre  shall  be  sold  for  tbe  payment 
of  any  taxes  except  the  tax  laid  upon  the  assessed 
valuation  of  such  real  estate  unless  the  sale  is 
made  subject  to  such  mortgage.  Meyer  v.  Burritt 
0801)  00  Conn.  U7. 

VL  aubrogaticn  sf  jperaons  paying  the  Un, 

The  right  of  priority  of  payment  seems  to  be 
confined  strictly  to  the  state  or  munlolpality  im- 
posing the  tax,  and  not  to  be  extended  to  a  third 
person  paying  it  unless  he  was  compelled  by  law 
to  do  so. 

Thus  a  tax  oolleotor  who  has  paid  over  taxes 
which  were  not  paid  but  which  were  made  a 
lien  by  statute  prior  to  all  others  charged  upon  the 
premises,  for  the  amount  of  whioh  the  taxpayer 
oonfesMS  Judgment  in  favor  of  the  oolleotor  and 
afterwards  dies,  has  no  right  of  priority  over  liens 
against  the  estate  which  preceded  his  Judgment; 
tbe  ooUector  haviog  paid  voluntarily,  is  not  sub- 
rogated to  the  rights  of  the  state.  Wallaoe*s  B>- 
tate(lS68)60Fa.401. 

And  the  assignee  of  a  mortgagor  who  pays  delin- 
quent taxes  upon  the  mortgaged  premises  proved 
by  the  collector  as  a  preferred  claim  against  tbe 
mortgagor's  estate  after  the  property  has  been 
sold  under  the  mortgage  subject  to  existing  liens 
cannot  recover  the  amount  thus  paid  from  the 
mortgagee.  Brown  v.  Holyoke  Water  Power  Go. 
(1802)  157  Ma99.  280. 

8o  payment  of  j  taxes  by  a  lessor  upon  bis  own 
lands  occupied  by  a  lessee  who  had  become  a  bank- 
rupt, under  contract  to  pay  all  taxes  assessed  upon 
the  demised  premises,  does  not  entitle  the  lessor  to 
claim  tbe  amount  of  such  payment  as  a  preferred 
debt  against  the  estate  of  the  lessee  under  section 
28  of  the  Bankruptcy  Act.  JBe  Parker  ft  Peck  (ISTX) 
6  Ben.28«. 

VII.  What  amounts  to  a  MvesHture  of  the  righU 
When  the  receiver  of  tares  presents  claim  for 
pergonal  taxes  to  the  assignee  for  the  benefit  of 
creditors  of  tbe  insolvent  tax  debtor  and  appears 
before  the  referee  upon  the  accounting  by  the  as- 
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signee  he  is  not  entitled  to  preference  over  other 
creditors,  but  must  be  regarded  ss  having  elected 
to  come  In  under  the  assignment,  and  must  be 
treated  as  any  other  creditor  In  the  absence  of  ^ 
preference  in  his  favor.  Be  De  Frece  aSBBi  6  Misc. 
274. 

And  where  lands  are  sold  for  city  taxes  and  the 
purchase  moneys  brought  into  court  and  distrib- 
uted, tbe  city  making  no  dalm  for  taxes  subse- 
quently assessed,  it  cannot  enter  a  lien  against  the 
property  and  again  sell  it  where  the  proceeds  of 
the  first  sale  would  have  been  sufficient  to  pay 
both,  the  statute  preserving  the  lien  only  where 
the  proceeds  are  InsufBcient  to  pay  the  whole. 
Smith  V.  Simpson  (1860)  00  Pa.  108. 

And  where  the  state  falls  to  assert  its  right  of 
preference  in  payment  of  taxes  due  it  from  the 
estate  of  an  insolvent  who  has  assigned  for  the 
benefit  of  creditors,  a  mortgagee  of  lands  upon 
which  the  taxes  are  a  lien  cannot  assert  it  and  re- 
quire the  assignee  to  pay  them.  Re  Lewis  (1880)  81 
N.T.421. 

But  an  assignee  in  bankruptcy  cannot^  by  a  sale 
of  the  bankrupt's  property,  devest  the  right  of  a 
state  to  enforce  payment  of  her  taxes  on  the  prop- 
erty wherever  found  though  the  state  refused  to 
come  Into  the  bankruptcy  court  and  claim  them 
under  provisions  of  the  bankrupt  law  for  the  pay- 
ment thereof,  no  power  existing  to  compel  her  to 
do  so.  or  to  seU  the  property  free  of  incumbrance 
in  case  of  ref  usaL  Stokes  v.  State  (1878)  iO  Ga.  4U, 
U  Am.  Rep.  688, 0  Nat.  Bankr.  Beg.  lOL 

And  the  relinquishment  by  the  collector  of  a 
distress  for  taxes  upon  the  goods  of  a  tenant  on  tbe 
premises  taxed  Is  not  a  release  of  the  priority  of 
taxes  over  mortgages  ami  other  incumbrances, 
so  as  to  postpone  the  taxes  to  other  incum- 
brances: though  the  rule  is  probably  dilferent  when 
the*goode  distrained  are  the  property  of  the  owner 
of  the  estate  taxed.  Parker's  App.  (IBM)  8  Watts  ft 
&i40. 

Nor  does  a  claim  of  the  commonwealth  for  taxes 
against  the  estate  of  one  who  has  assigned  for  the 
benefit  of  creditors  whioh  by  Pennsylvania  Acts  of 
June  7,  1879,  section  14.  and  of  June  1, 1880,  •  St  Is 
made  a  preferred  claim  to  be  flint  allowed  tiefore 
any  other  claims  are  paid,  lose  its  preference  by 
reason  of  noncompliance  with  tbe  provisions  of 
Pennsylvania  Act  of  April  14, 1827, 14  (Purdon,  Dig 
p.  1886)  requiring  the  auditor-general  to  transmit  to 
the  respective  counties,  to  be  by  them  entered  of 
record,  certified  copies  of  theUeiM  thetefor.    Be 
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kolding  in  the  oangtructloD  of  other  statutes 
where  similar  laoj^uage  is  employed.  The 
statute  provides  that  judgments  of  the  su- 

f»reme  and  district  courts  of  this  state  "are 
tens  upon  the  real  estate  owned  by  the  de- 
fendant at  the  time  of  such  rendition,  and 
also  upon  all  he  may  subsequently  acquire 
for  the  period  of  ten  years  from  the  date  of 
the  judgment.*  Code,  ^  2882.  It  has  never 
been  claimed  under  that  statute  that  a  judg- 
ment was  thereby  made  a  lien  prior  to  an 
existing  lien  upon  the  real  estate  of  the 
party.  Yet,  applying  the  rule  of  the  major- 
ity opinion  in  the  l^ung  Case,  it  could  be 
said  with  as  much  reason  as  in  the  case  at 
bar,  that  the  lien  thus  created  by  statute  was 
superior  to  all  existing  liens  against  the  real 
estate  of  the  judgment  debtor.  So  it  is  pro- 
vided in  bastardy  proceedings  that  upon  fil- 
ing the  complaint  ''a  lien  shall  be  created 
upon  the  real  property  of  the  accused, "  etc. 
Code,  §  4717.  Was  the  claim  ever  made  that 
such  a  lien  was  superior  to  all  others  then 
existing  against  the  land  of  the  accused?    In  ' 


these  and  other  caste  which  might  be  cited 
the  language  used  to  give  the  lien  is  general, 
as  in  the  case  at  bar.  In  none  of  them  is  it 
said  that  the  lien  shall  be  prior  to  existing 
liens,  but  in  each  case  the  priority  of  the  lien 
is  left  to  be  determined  by  the  rules  of  law  ap- 
plicable to  all  liens  in  the  absence  of  special 
provisions.  An  examination  of  our  statutes 
will  show  that  when  the  legislature  has  in- 
tended to  create  a  lien  which  should  talce 
precedence  ^ of  existing  liens,  apt  language 
lias  been  used  to  express  such  Intention.  gSe 
Co<le,  ^  1558,  and  chapter  100,  Acts  16th 
Gen.  Assem.  The  section  under  considera- 
tion makes  a  clear  distinction  between  liens 
upon  real  estate  for  taxes  assessed  thereon  and 
liens  upon  real  estate  for  taxes  assessed  upon 
personal  property.  In  the  former  case  lue 
lien  is  '^ against  all  persons,"  and  ** perpet- 
ual ;"  in  the  latter  it  is  simplv  declared  that 
there  shall  be  a  lien.  Now,  in  the  opinion 
referred  to  this  language  of  the  statute  is  so 
enlarged  by  construction  that  in  effect  th« 
statute  is  made  to  say  that  this  lien  upon  real 


Ooodwln  Gas  Stove  ft  Meter  Go's  Assigned  Bstate 
a8K)ia6Pa.200,airga8M)8  Pa.Dist.  Bep.  488,16 
Pa.  Go.  CL  Bep.  6&. 

Nor  Is  a  oialm  a^nst  the  surety  of  a  defaulting 
colteotor  lost  by  such  nonoompUanoe.  Foroey  v. 
Com.a848)lOPa.409. 

And  the  prior  Uen  given  to  all  city  and  oounty 
taxes  In  ADegheny  otty  and  county  upon  real  estate 
upon  whieh  taxes  are  asfleBsed,  by  PeoDsyirania 
Acts  of  April  fi,  1B4A.  and  February  27, 1800,  Ik  not 
lost  by  the  default  of  the  oolleotor  in  not  making 
the  taxes  out  of  tte  personal  property  found  on 
the  premises  during  the  life  of  the  warraot.  so  as 
to  postpone  the  taxes  to  a  mortgage  and  entitle  It 
to  be  lint  paid  out  of  the  prooeeds  of  a  sale  there- 
under.i  Germania  8av.  Bank's  App.  (1879)  91  Pa.  846. 

But  municipal  Hens  for  taxes  are  cut  off  by  a 
Jtjflicial  sale  under  Pennsylvania  Act  of  January  6, 
1064,  §  19,  relating  to  municipal  liens  In  Pittsburg 
where  enough  is  realised  to  pay  them,  and  tbey  are 
to  be  paid  from  the  prooeeds  in  preference  to 
prior  liens.    Pittsburg's  App.  (1871)  70  Pa.  142L 

And  the  prior  Hen  of  municipcU  taxes  in  the  city 
of  Allegheny,  given  by  Pennsylvania  Act  of 
February  27,  I860,  is  devested  by  a  sale  of  the  lands 
upon  which  they  are  assessed  by  foreclosure  of  a 
prior  mortgage,  and  the  lien  creditors  are  remitted 
to  the  prooeeds  of  sale  for  payment  of  their  respeo- 
Ci^e  claims.    Shaw  v.  Allegheny  <1887)  116  Pa.  40. 

But  though  property  upon  which  a  tax  due  the 
United  States  Is  a  prior  lien  which  is  sold  under 
process  of  a  state  court  does  not  pass  to  the  pur- 
chaser subject  to  such  lien,  the  lien  attaches  to  the 
proceeds  of  the  sale  and  Is  to  be  first  paid  and  satis- 
fled  therefrom.  Dnngan'B  App.  (1871)  68  Pa.  904, 8 
Am.  Bep.  109. 

A  dty  tax,  however,  the  Uen  of  whioh  attaches  to 
land  of  the  person  assessed,  cannot  upon  the  sub- 
sequent transfer,  and  Its  sale  by  the  sheriff  as  the 
property  of  the  vendee  under  a  judgment  for  the 
purchase  price,  be  satisfied  out  of  tbe  prooeeds  of 
such  sheriff^  sale  as  the  Uen  of  the  tax  attached  to 
all  the  vendor  originally  had  and  was  not  devested 
by  tbe  subsequent  transactions,  while  the  lien  of 
tbe  Judgment  attached  to  what  the  vendee  ac- 
quired only.    Freeman  v.  Atlanta  (1881)  06  €ku  617. 

Tbe  question  whether  the  right  to  prtor  payment 
of  taxes  Is  devested  by  an  assignment  for  the  bene- 
fit of  ereditoiB  has  been  differently  decided.  It  Is 
thought,  however,  that  the  question  as  to  the  ex- 
istence of  a  Uen  for  tbe  tax  Is  oontroUIng  upon  the 
question  of  dlvestltan. 
29U  &  A. 


Thus  in  State  v.  Bowse  (Ism  48  Mo.  686,  it  was 
held  that  the  state  has  a  right  in  the  nature  of  an 
equitable  lien  on  the  property  of  a  taxpayer  for 
the  payment  of  taxes  on  personal  property  which 
is  not  discharged  by  an  assignment  of  tbe  property 
of  the  taxpayer  for  the  benefit  of  creditors. 

And  in  Wright  v.  Wigton  (1877)  84  Pa.  168,  it  was 
held  that  an  assignment  for  the  benefit  of  ored- 
itors  does  not  exempt  real  estate  assigned  from 
liability  for  taxes  assessed  upon  it,  whether  im- 
posed before  or  after  the  assign  meat. 

And  in  Ck)nes  V.  Wilson  (1680)  14  Ind.465.  it  was 
held  that  the  assignment  of  property  to  trustees 
for  the  payment  of  debts  Is  not  such  a  transfer  as 
will  devest  the  Uen  of  the  state  tbereon  for  taxes. 

And  that  an  assignment  for  the  benefit  of  credi- 
tors does  not  constitute  such  a  change  of  pofisoesion 
of  personal  property  remaining  on  the  lands  in- 
cluded in  the  assignment  as  to  exempt  It  from 
liability  to  seizure  for  taxes  assessed  upon  such 
lands,  was  held  in  Wright  v.  Wigton,  supra. 

And  that  creditors  in  case  of  aasigDment  under  the 
Illinois  insolvency  laws  were  held  not  to  acquire 
such  vested  rights  in  the  property  assigned  that  it 
could  not  be  thereafter  taken  or  appropriated  for 
the  payment  of  taxes  levied  before  tbe  assignment 
but  which  had  not  then  become  a  lien  upon  the 
property  assigned,  in  Jack  v.  Weiennett  (1886)  115 
111.  10^  66  Am.  Bep.  129. 

And  that  payment  by  preference  out  of  the  pro- 
ceeds of  an  insolvents  movable  prot>erty  of  taxes 
on  personalty  was  held  rigbtf  uUy  ordere<l  when 
proceeds  of  his  real  estate  wore  not  included  therein, 
and  that,  there  being  no  legislation  requtaring  regls- 
tratioo  to  secure  a  Uen  for  the  payment  of  taxes 
on  personal  property,  the  Uen  existed  independ- 
ent of  registration.  In  Mulian  v.  His  Greditoia 
(1887)89  La.  Ann.  867. 

Bo  a  water  tax  made  a  lien  by  statute  upon  the 
property,  upon  whioh  It  is  assessed,  imposed  upon 
lands  m  the  hands  of  an  assignee  in  bankraptoy, 
should  be  paid  in  f  uU  by  the  assignee  when  he  has 
sufficient  funds  in  his  hands  as  a  part  of  the  proper 
expenses  of  his  administration  of  the  estate.  Re 
MoUer  (1670)  0  Ben.  006,  affirmed  (1877)  14  BUtohf. 
207. 

And  taxes  in  New  York  where  they  are  made  a 
personal  debt  of  tbe  owner  of  the  premises  against 
which  they  are  assessed  coUectible  out  of  his  prop- 
erty, laid  before  the  commencement  of  proceedings 
in  bankruptcy  against  such  owner,  should  be  paid 
m  fuU  by  the  asslk&^  in  bankruptcy  when  he  has 
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estate  for  personal  taxes 'shall  be  superior  to 
all  other  Hens  then  existlDjc  against  said  real 
estate.  The  statute  does  not  say  so,  the  legis- 
lature has  not  so  declared,  Dor  can  any  such 
result  be  reached  by  applying  to  this  provis- 
ion of  the  statute  the  same  rule  of  construc- 
tion applied  to  like  language  used  elsewhere 
in  the  code.  Why  should  a  special  rule  of 
construction  be  created  for  this  particular 
statute?  What  reason  is  there  for  saving 
that  this  provision,  simply  creating  a  lien, 
means  more  than  it  says?  In  the  Youiw  Ccue 
it  is  said  in  the  majority  opinion:  ''It  is  a 
general  principle  in  our  system  of  taxation 
that  when  taxes  are  made  a  lien  upon  real 
estate  they  become  prior  and  superior  to  all 
mortgage  or  judgment  liens."  As  to  taxes 
assessed  against  personalty  and  by  statute 
made  a  lien  upon  realty,  without  provisions 


for  priority,  the  above  statement,  in  oar  jadg- 
ment,  finds  no  support  iu  the  authorities. 
Touching  this  question,  the  supreme  court  of 
South  DaJsota.  in  the  recent  case  of  Miller  v. 
Anderson,  1  8.  Dak.  539.  11  L.  R  A.  317, 
said  :  **But,  reading  the  entire  section  161t 
together,  it  is  inexplicable  to  as  why,  if  the 
legislature  intended  to  put  both  real  and  per- 
sonal taxes  on  a  common  footing,  and  make 
them  both  liens  to  the  same  extent  and  of 
the  same  rank,  they  should  not  have  used 
terms  at  least  suggestive  of  such  intent.  If 
by  force  of  a  general  principle,  as  stated  in 
the  majority  opinion  of  the  sapreme  court 
of  Iowa,  hereinafter 'referred  to,  the  lien  de- 
clared was  necessarily  a  first  one,  why  was 
it  not  as  safe  to  rely  upon  that  principle  in 
the  case  of  real  estate  taxes  as  in  the  case  of 
personal  property  taxes?    As  to  the  former. 


iulBclent  funds  in  his  handa,  and  not  be  oharsred 
a^inst  the  prooeeds  of  a  sale  of  the  property 
under  a  prior  mortfirage.   Ibid. 

And  Iowa  Laws  of  1870,  ohap.  14,  provldlnflr  that 
asBessments  or  taxes  sball  be  entitled  to  priority  or 
preference  and  be  first  paid  in  full,  ohargreB  an  as- 
siflmee  Cor  the  benefit  of  credftors  with  the  duty  to 
pay  taxes  levied  agaiast  the  debtor  to  the  extent 
of  the  property  coming  to  his  hands,  though  no 
levy  had  been  made  and  no  olaim  filed  or  demand 
made.    Huisoamp  firos.  v.  Albert  (1888)  00 Iowa,  421* 

The  right  of  the  state  to  priority  of  payment  of 
taxes  is  defeated,  however,  by  a  bona  fine  transfer 
of  his  property  by  the  taxpayer  before  it  attaches, 
when  the  tax  is  not  a  lien  thereon.  Anderson  v. 
State  (1868)  28  Hiss.  460:  Bailey  v.  Fuqua  a862)  24 
Miss.  407. 

And  the  property  of  a  national  bank  crganiaed 
under  the  Act  of  Junes,  1804,  cannot  be  subjected 
to  a  olaim  for  a  tax  which  was  a  mere  personal 
debt  of  the  bank  and  not  a  lien  upon  tbe  property 
sought  to  be  subjected  at  the  time  the  bank  became 
insolvent  and  a  receiver  was  appointed  as  against 
the  claim  of  such  receiver.  Woodward  v.  Ells- 
worth (1870)  4  Colo.  580. 

And  in  Lyon  v.  Guthard  (1888)  52  Mich.  271,  It  was 
held  that  in  Michigan  there  is  no  law  making  per- 
sona) taxes  a  lien  until  a  levy  is  made,  and  a  per- 
sonal tax  upon  which  no  levy  has  been  made, 
against  one  who  has  made  a  valid  assignment  for 
the  benefit  of  creditors  cannot  be  satisfied  from  the 
stock  in  the  hands  of  the  assignee  upon  any  terms 
other  than  those  to  which  other  creditors  are  enti- 
tled, as  to  permit  the  seizure  of  such  property 
would  be  to  permit  the  property  of  one  to  be  taken 
to  pay  the  tax  of  another. 

And  in  Re  Banger  (1893)  0  Misc.  274,  it  was  held 
that  a  claim  for  personal  taxes  against  an  assignor 
for  the  benefit  of  creditors  is  not  entitled  to  pref- 
erence over  other  claims  filed  with  the  assignee 
where  it  is  not  preferred  In  the  assignment  and  its 
priority  is  not  provided  for  by  statute. 

8o  it  was  held  that  taxes  imposed  under  the  laws 
ot  the  state  of  New  York  upon  real  estate  will  not 
be  required  to  be  paid  in  case  of  an  assignment  by 
the  taxpayer  for  the  benefit  of  creditors  in  prefer- 
ence to  tbe  private  creditors  of  the  assignor  where 
they  are  not  preferred  in  the  assignment  and  the 
taxes  are  not  claimed  out  of  the  particular  real 
estate  upon  which  they  are  knposed.  In  Be  Lewis 
a880)9I)aly,220. 

And  that  the  court  has  no  power  to  direct  an 
assignee  for  tbe  benefit  of  creditors  to  pay  taxes 
on  lands  Included  in  the  property  assigned  lo  pref- 
erence to  other  debts  of  the  assignor  where  the 
assigment  contained  no  provision  with  relation  to 
the  taxes  except  as  they  were  included  in  the  gen- 
eral unpreferred  debts  the  authority  of  the  as- 
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slgnee  and  the  control  of  the  oourt  over  him  be- 
ing limited  by  the  express  terms  of  theasrignment. 
in  i2e  Lewis  (1880)81  N.  Y.  421. 

In  Re  Lewis  (1880)  9  Daly,  ISM,  the  court  drew  a 
distinction  between  cases  of  distribution  ander  the 
bankruptcy  laws  and  by  an  assignee  for  the  benefit 
of  creditors,  saying  that  in  the  one  case  tbe  distri- 
bution is  made  by  law,  taking  all  discretioii  in 
the  matter  away  from  the  debtor;  In  the  other  case 
the  distribution  Is  made  according  to  tbe  wili  of 
the  debtor  as  expressed  in  the  deed  of  asslffnoieat. 

Vin.  Enforeenunt  of  the  right. 

The  state  Is  not  bound  to  wait  until  the  estate  of 
an  Insolvent  in  the  hands  of  tmsteea  is  adminis- 
tered for  the  collection  of  a  claim  for  taxes  and 
then  participate  in  the  distribution  of  the  prooeeds 
but  may  at  once  enforce  payment  to  the  exclnsioD 
of  all  other  creditors.  Dnnlap  v.  Gallatin  Oounty 
(1868)  16  IlL  7. 

Formal  proof  of  debt  In  respect  to  claims  for 
taxes  and  water  rates  against  a  bankrupt  estate 
is  not  necessary.  Re  Moller  (1876)  8  Ben.  sas,  af- 
firmed (1877)  14  Blatchf.  207;  Huisoamp  Bros.  ▼.  Al- 
bert (1883)  00  Iowa,  421. 

And  town  and  school  taxes  are  a  preferred  daim 
against  an  Insolvent  estate  of  a  deceased  pererm 
under  the  Maine  statute  which  need  not  be  pre- 
sented to  or  proved  before  oommlssloneFB  of  in- 
solvency, but  may  be  recovered  in  an  action  of 
debt  against  the  administrator  without  present- 
ment.   Bulflncb  V.  Benner  (1874)  64  Me.  407. 

So  a  city,  which  has  a  privilege  for  tbe  payment 
of  taxes  upon  the  property  of  a  succession  which 
is  sold  by  order  of  the  court  of  probate,  may  make 
direct  claim  for  the  sum  due  out  of  the  proceeds  of 
sale  in  the  hands  of  the  executors  for  dlstributioo. 
sunb  sale  transferring  the  privilege  from  the  prop- 
erty to  the  prooeeds.  Dupuy*s  Succession  (1881)  83 
La.  Ann.  256. 

And  when  the  tax  Is  a  prior  lien  the  register  tn 
bankruptcy  may  direct  the  payment  of  debts  due 
tbe  state  and  all  taxes  and  assessments  made  under 
her  laws  out  of  the  bankrupt  taxpayer's  estate  to 
the  prejudice  of  a  creditor  having  a  prior  lien.  Re 
Brand  aOOO)  8  Nat.  Bankr.  Beg.  824. 

So  the  duty  is  charged  upon  an  asslirnee  for  the 
benefit  of  creditors  by  Iowa  Laws  of  1876,  chapter 
14,  providing  that  assessments  or  taxes  shall  be  en- 
titled to  priority  or  preference  and  be  first  paid  in 
full,  to  pay  taxes  levied  against  ttie  debtor  to  the 
extent  of  the  property  coming  Into  his  hands 
though  no  levy  of  the  taxes  had  been  made  on  tbe 
goods  and  no  claim  had  been  filed  for  the  taxes 
against  the  assignee,  or  demand  made.  Halscamp 
Bros.  V.  Albert  (1888)  00  Iowa,  42L 

And  the  right  of  the  state  in  the  nature  of  an 
equitable  lieo  upon  the  property  of  the  taxpayei 
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ih«T  were  careful  to  state  that  the  Hen  was 
'against  all  persons;'  thus  definitely  fixing 
its  rank  as  a  lien ;  and  then,  in  direct  con- 
tradistinction as  to  personal  property  taxes, 
they  provide  that  they  shall  simply  be  a  Hen. 
Oathering  the  meaning  and  intent  of  this  act 
from  its  language,  (and  this  Is  a  primary 
rule  of  construction),  we  conclude  that  that 
part  of  said  section  1613  which  relates  to  per- 
sonal property  taxes  gives  a  Hen  for  the  same 
to  the  tax  creditor  from  the  time  they  became 
due  upon  any  real  property  then  owned  or 
subsequently  acquired  by  the  tax  debtor,  sub- 
ject, however,  as  in  case'of  other  Hens  created 
hj  law,  to  general  statutes  governing  ques- 
tions of  priority  or  rank. "  A  majority  of  the 
court  as  now  constituted  is  In  full  accord  with 
the  views  expressed  bv  Mr,  Justice  Granger 
in  his  dissenting  opinion  in  the  Yminff  Case. 


The  writer  has  given  this  question  a  careful 
investigation,  and  is  eon vi need  that  the  rule 
of  the  majority  opinion  in  the  Young  Case  is 
wrong,  and  that  by  it  the  letter  and  spirit 
of  the  statute  is  unwarrantably  extended  by 
judicial  construction,  to  the  great  detriment 
of  other  lien  holders,  and  an  effect  given  to 
that  part  of  the  statute  never  contemplated 
by  the  legislature.  All  the  statute  provides 
as  to  personal  tax  being  a  lien  upon  real  es- 
tate is  that  it  shall  be  a  lien,  and  as  such  it 
must  be  held  to  come  within  the  general  rule 
that  its  priority  is  to  be  determined  as  of  the 
time  the  lien  attached.  In  view  of  the  very 
full  discussion  of  this  question  in  the  Young 
Case  we  need  not  say  more.  The  mortgage 
lien  of  plaintiff,  having  attached  to  the  lots 
prior  to  the  time  the  taxes  on  the  personalty 
became  a  lien  thereon,  must  be  held  to  be 


for  the  payment  of  taxes  upon  personal  property 
may  be  enforced  after  an  assignment  by  the  tax- 
payer for  the  benefit  of  creditors,  by  the  seizure 
and  sale  of  property  in  the  hands  of  the  aasUrnee 
nnder  Waffner*8Mo.  Stat.,  1188,  section  20,  authoria- 
Inff  snoh  seizure  and  sale  of  the  property  of  the 
person  liable  for  the  taxes.  It  being  regarded  for 
such  purpoae  as  the  property  of  the  assignor* 
State  V.  Bowse  (187!9  48  Ma  68ft. 

Ukewlae  the  state  having  a  paramount  right  to 
collect  taxes  imposed  npon  a  railroad  company 
mider  the  New  York  eorporation  tax  act  out  of 
moneys  in  the  hands  of  a  receiver  thereof  ap- 
pointed by  the  court  is  not  confined  to  the  proceed- 
inffs  provided  by  that  act  for  their  collection,  but 
may  make  a  direct  application  for  an  order  requir- 
ing the  receiver  to  pay  in  the  foreclosure  proceed- 
ing in  which  he  was  appointed,  making  the  corpo- 
ration and  the  receiver  parties.  Oentral  Trust  Ck>. 
V.  New  York  City  ft  N.  B.  Go.  0888)  (N.  Y.)  18  Gent. 
Bep.«M. 

And  when  a  railroad  corporation  liable  to  taxa- 
tion under  the  New  York  corporation  tax  act  is  op- 
erated nnder  the  corporate  franchise  by  a  receiver 
appointed  by  the  court,  and  he  has  in  his  hands 
money  arising  from  the  gross  earnings  sufBcient  to 
pay  the  taxes  accrued  nnder  that  act,  the  state  has 
a  paramount  right  to  collect  such  taxes  from  such 
money.   JMd. 

And  the  state  has  a  right  paramonnt  to  other 
creditors  under  Missouri  Acta  1881,  9  7,  p.  18U,  to  be 
paid  taxes  due  it  out  of  the  assets  in  the  bands  of  a 
receiver  of  the  taxpayer,  and  the  court  should  see 
that  such  taxes  are  paid  before  distribution  to 
other  creditors  though  the  demand  therefor  was 
not  presented  by  the  collector  within  the  time  pre- 
scribed for  the  presentment  of  claims.  Oreeley  v. 
Provident  Sav.  Bank  (1880)  96  Mo.  468. 

So  N.  Y.  Bev.  Btat.,  7th  ed.  2296, 1 27,  making  taxes 
UBcsaed  npon  the  estate  of  a  deceased  person  pre- 
vious to  his  death  a  preferred  claim  against  his  es- 
tate in  the  second  order  of  preference,  furnishes 
the  rule  by  which  personal  representations  must  be 
Kovemed  in  ascertaining  and  paying  the  debts  of 
the  deceased.   Re  Babcock  (1880)  115  N.  Y.  450. 

And  executors  and  administrators  are  held  under 
Harylsnd  Oode,  art.  81,  I  78.  makiog  taxes  a  pre- 
f  erred  dalm,  as  affected  with  notice  of  all  taxes  due 
npon  all  the  property  in  their  custody;  and  it  is 
their  legal  duty  to  ascertain  and  .discharge  the 
•nie,  next  after  funeral  expenses,  before  proceed- 
^g  to  the  further  administration  of  the  estate. 
Bonaparte  v.  State  a885)  88  Md.  40S.« 

And  demands  for  taxes  due  the  statepreferred  in 
the  distribution  of  the  estate  of  a  decedent  under 
Maryland  Code,  art  81,  9  72,  are  not  within  the  Ju- 
risdiction of  the  orphan^s  court,  the  scrutiny  and 
approval  of  which  >:  a  .safeguard  appUoableiand 
2»  L.  R.  A. 


appropriate  to  claims  essentially  of  a  private  na- 
ture,  ihid. 

Taxes  required  by  Maryland  Oode,  art  81, 1 72,  to 
be  paid  by  administrators  as  preferred  debts  to  the 
exclusion  of  all  others  except  necessary  funeral  ex- 
penses are  not  within  the  purview  of  Maryland 
Code,  art  98, 9 100,  relieving  the  administrator  from 
liability  for  a  claim  of  which  he  had  no  notloe  ex- 
hibited after  he  had  paid  away^nd  distributed  the 
estate  according  to  law,  or  section  117  thereof  pro- 
viding that  he  is  not  bound  to  take  notice  of  claims 
unless  they  are  exhibited  legally  authenticated  or 
unless  allowed  by  the  orphan's  court  or  unless  suit 
is  pending  thereon,  or  section  98  thereof  providing 
that  no  administrator  shall  be  allowed  in  his  ao- 
count  for  any  claim  discharged  by  him  unless  he 
produce  the  claim  passed  by  the  orphan's  court  or 
proven  as  therein  directed,  or  section  83  thereof 
providing  the  method  of  proof  of  debts  and  forbid- 
ding the  discharge  of  any  chiims  unless  passed  upon 
in  the  prescribed  manner.   Ibid, 

And  where  property  subject  to  a  lien  for  a  tax 
due  the  United  States  to  which  priority  is  given  is 
sold  under  process  Issued  from  a  state  court  that 
court  will  distribute  the  proceeds  and  recognize  the 
priority  of  the  claim  of  the  United  States.  Dun- 
gan*s  App.  aSTl)  68  Pa.  204, 8  Am.  Bep.  160. 

So  Mo.  Bev.  Stat,  9  6758,  providing  for  the  collec- 
tion of  taxes  on  personalty  by  distraint  and  section 
6886,  providing  for  the  oollectioD  of  taxes  on  realty 
by  action,  do  not  prevent  the  presentment  ot  tax 
bills  for  allowance  in  probate  court  in  the  third 
class  under  Mo.  Rev.  Stat,  9 184,  providing  for  the 
presentment  of  all  debts  including  taxes  due  the 
state  or  any  county  or  incorporated  city  or  town. 
State  V.  Donaldson  (1887)  28  Mo.  App.  190. 

Aind  that  a  tax  is  not  a  debt  in  the  legal  sense  of 
the  term  does  not  prevent  its  presentment  for  al-> 
lowance  in  probate  court  against  the  estate  of  a  de- 
ceased person  in  class  three,  under  Mo.  ELev.  Stat, 
I  184,  providing  for  the  division  of  all  demands 
against  estates,  class  three  expressly  including 
tr  -  -  <«  due  the  state,  a  county,  or  an  incorporated 
ciiy  or  town.    Ibid. 

Nor  is  a  tax  a  debt— an  action  for  the  collection 
of  which  can  be  stayed  pending  proceeding  in  bank- 
ruptcy against  the  taxpayer  under  section  5106  of 
the  Bankruptcy  Act  providing  that  no  creditor 
whose  debt  is  provable  shall  be  allowed  to  prose- 
cute suit  thereon  to  final  Judgment  Be  Duryee 
(1880)  2  Fed.  Bep.  68. 

Where  the  dissolution  of  a  corporation  has  been 
adjudged  the  intervention  of  the  attorney-general 
to  enforce  the  right  of  the  state  to  priority  In  the 
payment  of  taxes  due  it  out  of  the  adsets  is  unnec- 
essary. Be  Columbian  Ins.  Co.  (1B66)  8  Abb.  App. 
Dec  230. 8  Keyes,  128.  T.  H.  B. 
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superiof  to  the  tax  lien.  The  case  of  New 
England  Loan  <§  T,  (h.  y.  Taung^  heretofore 
referred  to,  in  so  far  as  it  holds  that  taxes  as- 
sessed against  personal  property,  and  which 
become  a  lien  upon  real  estate,  are  a  lieo 
thereon  prior  and  superior  to  existing  liens 
thereon,  must  be  and  is  overruled. 

4.  Can  the  plaintiff  recover  from  the  county 
the  amount  of  taxes  paid,  with  interest  there- 
on? Plaintiff  seems  to  base  her  right  to  re- 
cover upon  section  870  of  the  Code.  That  sec- 
tion provides:  "The  board  of  supervisors 
shall  direct  the  treasurer  to  refund  to  the 
taxpayer  any  tax,  or  any  portion  of  a  tax, 
found  to  have  been  erroneously  or  illegally 
exacted,  or  paid,  with  all  interest  and  costs 
actually  paid  thereon,  and  in  case  any  real 
property  subject  to  taxation  ghall  be  sold  for 
the  payment  of  such  erroneous  tax,  interest,  or 
costs  as  above  mentioned,  the  error  or  irreg- 
ularity in  the  tax  may  at  any  time  be  cor- 
rected as  above  provided,  and  shal  1  not  affect 
the  validity  of  the  sale,  or  the  right  or  title 
conveyed  by  the  treasurer's  deed,  if  the  prop- 
erty was  subject  to  taxation  for  any  of  the 
purposes  for  whieh  any  portion  of  the  taxes 
for  which  the  land  was  sold  was  levied,  and 
the  taxes  were  not  paid  before  the  sale,  and 
the  property  had  not  been  redeemed  from 
■ale."  If  it  be  conceded  that  plaintiff's  case 
Is  within  the  provisions  of  this  statute,  still 
she  cannot  recover  as  against  Polk  county. 
The  demurrer  is  the  one  usually  interposed 
in  equitable  actions,  and  by  it  the  sufficiency 
of  the  facte  stated  to  constitute  a  cause  of  ac- 
tion against  the  county  are  questioned.  Un- 
der our  statute,  before  one  holding  an  unliq- 
uidated demand  against  a  county  can  sue 
thereon,  be  must  present  the  same  to  the  board 
of  supervisors  of  the  county  and  demand 
payment  thereof.  This  is  preliminary  to 
bis  right  to  prosecute  an  action  against  the 
county.  It  is  not  alleged  in  the  bill  in  this 
case  that  this  claim  was  ever  presented  to 
the  board  of  supervisors,  and  payment  de- 
manded. Code,  ^  2610.  If  we  treat  the  claim 
for  a  refunding  as  a  liquidated  claim  or  de- 
mand against  the  county,  then  it  seems  to 
us  under  the  wording  of  Code,  g  870,  hereto- 
fore quoted,  it  must  be  presented  for  allow- 
ance to  the  board  before  suit  can  be  instituted. 
It  says  the  board  of  supervisors  shall  direct 
the  treasurer  to  refund,  etc.  Clearly  the  stat- 
ute contemplates  that  the  board  shall  have 
an  opportunity  to  refund  without  suit,  and 
without  beinff  compelled  to  pay  further  costs 
incident  to  litigation,  which  thev  might  be 
willing  to  avoid  bv  refunding  if  they  were 
asked  so  to  do  before  an  action  was  com- 
menced. Here  is  a  party  claiming  a  refund- 
ing of  certain  money  paid  in  redemption  from 
tax  sale.  It  is  reasonable  that  the  board 
should  have  an  opportunity  to  pass  upon  the 
lustness  of  his  demand  before  the  county  can 
be  put  to  the  payment  of  costs.  Browfiee  v. 
Marian  County,  68  Iowa,  488 ;  Diekey  v.  Polk 
County,  68  Iowa,  289;  Riehardi  v.  Wapello 
Cotmty,  48  Iowa,  510. 

6.  Is  plaintiff  entitled  to  a  judgment  against 
the  other  defendants?  It  was  the  duty  of 
these  defendants  to  pay  these  taxes,  and,  as 
we  have  held  in  another  division  of  this  opin- 
98  L.  R.  A. 


ion,  that  duty  rested  upon  them  as  a  copart- 
nership and  also  as  individuals.     Plaintiff 
redeemed  from  a  t-ax  sale  of  the  real  es»t>afift 
for  these  taxes,  being  compelled  to  do  ao  to 
protect  her  interest  in  the  land,  and  to  pro- 
cure an  extension  of  the  insurance  company's 
mortgage  on  the  premises  which  was  prior  to 
her  own   mortgage.     The  case  is  peculiar. 
As  to  all  these  aefendants   (except  W.  W. 
Clark)  we  discover  nothing  from  which  we 
can  say  that  a  promise  or  contract  to  ref  and 
the  amount  paid  by  plaintiff  can  be  inferred. 
They  were  under  no  obligations  to  the  plain- 
tiff to  pay  these  taxes,  only  in  so  far  as  that 
as  good  citizens  it  was  their  duty  to  do  ao. 
The  taxes  were  not  assessed  against  this  land. 
The  title  to  the  land  was  not  in  dispute.    No 
benefit  was  conferred  upon  their  title  because 
plaintiff  made  redemption,  for  they  claimed 
no  title  to  the  land.     The  onlv  conceivable 
benefit  of  the  redemption  to  them  was  that 
thereby  an  obligation  due  from  them  to  the 
government  was  discharged.     If  one  could 
make  another  his  debtor  by  simply  paying 
his  debt,   then  justice  would  require  that 
these  defendants  should  be  held  liable  to 
plaintiff  for  the  amount  of  their  debt  which 
she  has  paid.     But  it  is  said  that  one  cannot 
thus  make  another  his  debtor  without  the 
latter*8  request  or  consent.    Iowa  EomeuUad 
Co,  V.  Dee  Moinee  Nav.  dfc  iS.  <%.  84  U.  S.  17 
Wall.  1((6,  21 L.  ed.  638 ;  Oarrigan  v.  Knight^ 
47  Iowa,  627.     The  case  is  unlike  Oocdnom 
y.  Stryker,  61  Iowa,  261,  or  any  other  called 
to  our  attention,  for  the  reasons  above  given. 
So  far  as  these  defendants   (except   w.  W. 
Clark)  are  concerned,  there  is  no  oblisntion 
resting  upon  them  to  reimburse  plaintiff  for 
the  amount  paid  by  her  in  redemption  of  these 
lots. 

6.  It  seems  to  us  that  W.  W.  Clark  ia  im- 
pliedly bound  to  reimburse  the  plaintiff  for 
the  amount  she  has  expended  in  redeeming 
these  lots  from  tax  sale  with  interest  and 
costs.  He  knew  these  taxes  were  unpaid. 
He  knew  that  they  would  in  time  become  a 
lien  upon  these  lots.  The  payment  of  these 
taxes,  as  we  have  said,  was  a  matter  of  ne- 
cessity for  plaintiff  in  order  to  preserve  her 
lien.  It  was  in  no  sense  a  voluntary  pay- 
ment. In  these  taxes  she  was  not  meddling 
with  that  which  did  not  concern  her.  Clark 
was  the  owner  of  the  lots.  He  owed  it  to 
the  state  and  county  to  pay  these  taxes.  As 
a  mortgagor  of  plaintiff's  assignor,  he  ought 
not  to  be  permitted  to  take  advantage  of  his 
own  negligence  in  failing  to  pay  these  taxes, 
which  were  outstanding  wlien  he  executed  the 
purchase  money  mortgage,  and  which,  al- 
though technically  not  liens  against  the  lots 
at  the  time  that  mortgage  was  executed, 
were  nevertheless  claims  against  Clark  which 
would  ripen  into  liens  in  due  time,  impair- 
ing the  value  of  the  security  he  had  given 
plaintiff. 

We  think,  under  all  the  facts  of  this  case, 
plaintiff  should  recover  from  Clark.  It  is 
said  that,  even  if  plaintiff  is  entitled  to  re- 
cover of  Clark,  she  has  adopted  the  wrong 
kind  of  proceedings;  that  Uke  should  have 
brought  her  action  at  law.  That  question 
cannot  be  raised  by  demurrer.    Having  failed 
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to  more  to  tniufer  the  caiue  to  the  proper 
side  of  the  calendar  in  the  court  below,  de- 
fendants have  waived  the  error,  if  any,  in 
the  fonn  of  the  proceedings.  Ck>de,  ^  2519. 
The  court  etied  in  Bustaining  the  demurrer 


of  the  defendant  W.  W.  Clark,  nd  for  that 
reason  the  deeman  bekw  it  rtmrmd. 

aiTen  and  Bothrook*  JJ.^  diiseni  ••  t* 
third  diyision  of  opinion. 


MICHIQAN  SUPREME  COURT. 


Martin  V.  MONTGOMERY,  Admr.,  eta.  of 

John  O.  Grinnell,  Deceased, 

t>. 

laANSma  CITY  ELECTRIC  R.  CO.,  Piff. 

in  Brr. 

(....moiu....) 


1«  Whether  or  not  »  moiormaa 
Ave  cmre  ia  »  qaestlOB  for  the  Jury*  where 
with  hl8  le^er  In  next  to  the  fastest  notch  antil 
within  a  few  feet  of  it  be  overtook  a  hand  play- 
Insr  while  parading  the  streets  knowing  that  some 
of  the  men  were  In  close  proximity  to  the  track. 

8«  The  neg^U^eiiee  of  »  bandm^n  in 
•wstlUnff  cloae  to  mn  eleetrle  railway 
trade  while  playiniT  hla  inatrament 
cannot  as  a  matter  of  law  be  said  to  be  the  prozl- 
mate  cause  of  his  injury  by  a  car  OTertaking  him 
where  the  evidence  would  Justify  a  finding  that 
the  motorman  was  gnilty  of  reckles  and  wanton 
conduct  as  to  the  speed  with  wliich  he  approached 
the  band. 

8.  Permanent  limy  trouble  need  not 
be  apeeillcally  allenr^d  to  admit  proof  of 
it  in  an  action  for  damages  for  personal  injuries 
If  the  injuries  are  alleged  to  be  permanent  and 
the  evidence  shows  that  the  lung  trouble  would 
probably  result  from  the  injury  received. 

!(Deoemher  lA,  VSH,) 

ERROR  to  the  Circuit  Court  for  Ingham 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence  from  the  ef- 
fects of  which  theinjurea  person  subsequently 
oied.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meeere.  Moore  Mt  Moore,  with  Meeen, 
Smith,  lioe  ft  Dajr,  for  appellant: 

There  was  no  evidence  to  ^  to  the  Jury, 
upon  the  subject  of  gross  negligence. 

Demnan  v.  Johnston,  85  Mich.  887;  Sehindler 
V.  Milrcankee,  L.  S.  d  W.  R.  Co,  87  Mich.  400; 
Froet  V.  Milwaukee  S  JIT.  R.  Co.  96  Mich.  470; 
Cooley,  Torts,  dd  ed.  p.  811;  Belt  B.  A  Stock 
Yard  Co.  v.  Jiann,  107  Ind.  89;  Lovietille,  N. 
A.dbC.R  Go.  T.  Bryan,  Id.  61;  Lovieville.N. 
A.  4t  a  R.  Co,  T.  Ader,  110  Ind.  376. 

It  was  the  duty  of  the  plaintiff  under  the 
drcumstances  to  look  out  for  this  car.  The 
rule  requires  the  same  diligence  in  this  regard. 
ss  it  does  for  people  about  to  cross  a  railroad 
track. 


Nora.— The  question  of  neflrllffence  In  running  s 
street-car  which  strikes  and  injures  a  person  on  tlie 
street  has  been  treated,  so  far  as  it  relates  to  inju- 
ries to  children,  in  a  note  to  Wallace  v.  City  ft  Sub- 
nrban  &.  Co.  (Or.)  26  L.  R.  A.  088. 

As  to  collision  of  street-car  with  vehicles  or 
horses,  see  tiots  to  Hicks  v.  Citizens  B.  Go.  (Mo.)  25 
L.iLA.6(»L 
29L.R.A. 


Coarmm  t.  Federal  Street  d  R  7.  B.  Ob.  16 
L.  R  A.  257,  147  Pa.  SIO;  Shrieman  t.  Baei 
HarrUburg  City  Pern.  12.  09.  17  L.  R.  A.  448, 
150  Pa.  180. 

This  being  the  dear  duty  of  the  plaintiff, 
the  motorman  had  a  right  to  assume  that  he 
would  get  out  of  danger  had  he  seen  him. 

Noyee  v.  BouHwm  Pac  E,  Oft.  (CaL)  24  Pac. 
Rep.  087. 

He  should  not  have  been  permitted  to  recover 
for  the  injuiy  to  his  lung,  without  having; 
averred  it  in  his  declaration,  so  that  the  de- 
fendant might  have  been  prepared  to  meet 
such  a  claim. 

Shadock  V.  Alpine  Pi.  Road  Co,  70  Mich.  7; 
Wilkineon  v.  Detroit  Steel  d  Spring  Works,  73 
Mich.  405;  Kuhn  y.  Freund,  87  Mich.  545; 
Thompson  v.  Quiney,  10 L.  R.  A.  784,  88  Micb. 
178:  Palmer  v.  Michigan  Cent,  R  Co,  17  L. 
R.  A.  686.  08  Mich.  868;  Finn  r,  Adrian,  08 
Mich.  504;  FvUer  v.  Jaekton,  02  Mich.  107. 

Mesere,  M.V.  Montffomerjr  and  B.  A. 
Montsfomery  for  appellee. 

Lonif,  J.,  delivered  the  opinion  of  the 

court: 

Mav  28,  1808,  John  O.  Grinnell,  the  de- 
ceased, and  eight  others,  constituting  the 
Frank  Tucker  Theatrical  Companv,  were 
engaged  in  givlnff  a  street  parade  in  £ansing. 
They  had  gone  to  l^orth  Lansing,  and  had  re- 
turned on  a  street-car.  getting  off  the  car  a 
few  blocks  below  Michigan  avenue,  where 
the  car  stopped.  They  passed  ahead  of  this 
car,  four  Walking  on  one  side  of  the  car  track, 
single  file,  about  six  feet  apart;  the  others 
walking  on  the  other  side  of  the  track,  in  the 
same  order.  Mr.  Qrinnell  was  on  the  east 
side,  and  near  the  track.  Six  were  ahead  of 
him,  each  playing  a  wind  instrument,  and 
two  behind  him  playing  snare  and  bass 
drums.  He  was  playine  a  cornet.  The  car 
from  which  they  alightedf  followed  soon  after, 
and  overtook  them  just  as  they  reached  Michi  - 

San  avenue.  The  platform  of  the  car  passed 
Grinnell,  but  the  body  of  the  car  struck  him 
on  the  shoulder,  knocking  him  down.  Mr. 
Qrinnell  on  the  trial  testified:  ''I  was  very 
near  the  car  track,  but  not  between  the  rails. 
I  remember  somethinff  striking  me.  I  heard 
nothing ;  heard  no  bell  indicating  any  warn- 
ing. I  recollect  something  struck  me,  and 
after  that  the  first  thing  I  knew  I  was  on  my 
feet,  and  people  were  holding  me  up.  I  was 
struck  about  the  point  of  the  right  shoulder 
blade,  and  knew  that  I  was  hurt  when  I  first 
came  to  my  senses.  They  took  me  to  the 
hotel.  Two  of  my  teeth  were  loose,  beside 
one  that  was  knocked  out.  After  getting  to 
the  hotel,  while  being  confined  there,  1  no- 
ticed the  injury  to  my  back,  my  arm,  and  my 
right  side,  and  slight  injury  to  my  right  hip. 
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I  got  hurt  on  Monday,  and  got  out  on  Fridaj. 
Before  leaving  the  hotel  I  noticed  a  sore  spot 
on  my  right  cliest,  perhaps  two  or  three  da^'s 
after  the  accident.  It  was  followed  by  spit- 
ting of  blood.  I  never  had  anything  of  the 
kind  before.  This  spitting  of  blood  con- 
tinued for  about  two  weeks.  At  the  end  of 
two  weeks,  or  perhaps  a  little  longer,  I  had 
a  dry  cough  started, — hacking  cough, — and 
I  have  had  it  ever  since  up  to  about  five 
weeks  ago,  and  from  that  time  until  now  I 
have  been  coughing  very  bad,  and  it  is  grow- 
ing worse  all  the  time.  When  I  was  hurt  T 
weighed  one  hundred  and  thirty- two  pounds ; 
now  I  weigh  one  hundred  and  nine  pounds. 
Aside  from  whooping  cough  and  scarlet  fe- 
ver, which  I  had  when  quite  small,  I  have 
never  been  sick. "  He  was  asked  :  ^  State  to 
the  jurv  whether  you  were  thinklne  about 
or  looking  out  for  any  indication  Uiat  the 
car  was  coming.  A.  Yes,  sir ;  I  always  did, 
because  I  always  had  to  work  so  close  to  the 
track.  I  was  playing  at  the  moment  I  was 
hurt.  I  thought  1  was  far  enough  from  the 
track  to  be  out  of  the  way.  I  was  looking 
out  for  the  car,  and  was  positive  that  I  would 
hear  a  signal,  if  there  was  any  near."  On 
further  examination,  Grinnell  testified  that 
he  knew  the  car  could  not  pass  without 
hittine  him,  but  that  he  was  looking  out  for 
it,  and  had  no  doubt  that  he  could  near  the 
bell  and  get  out  of  the  way.  Some  consider- 
able testimony  was  given  tending  to  show 
that  no  bell  was  rung  or  other  warning  given 
when  the  car  approached  Michigan  avenue, 
where  the  accident  happened,  and  there  was 
testimony  also  that  the  car  was  running  at  a 
rate  of  speed  greater  than  usual,  and  that  It 
did  not  slow  down  when  it  reached  Michigan 
avenue.  Just  what  rate  of  speed  it  was  go- 
ing plaintiff's  witnesses  do  not  state,  but 
many  of  them  say  that  it  was  faster  than 
the  car  usually  ran,  and  some  say  it  was  run- 
ning rapidly.  One  witness  testified  that  he 
had  been  in  the  employ  of  the  defendant  com- 
pany before  that  time.  He  noticed  the  car 
approaching  the  band,  and,  when  within  half 
a  car  length  of  Grinnell,  he  noticed  the  lever 
In  the  fourth  notch,  —that  is,  next  to  the  last 
notch,— the  last  notch  giving  the  car  the 
fastest  speed  it  could  attain,  and  that  no 
bell  was  sounded.  Both  the  motorman  and 
the  conductor,  as  well  as  others,  testified  that 
the  bell  was  sounded,  and  that  they  were  go- 
ing slow,  the  motorman  saying,  **Not  more 
than  three  miles  an  hour."  The  conductor 
testified,  further,  that  his  orders  were  to  slow 
down  at  the  Michigan  avenue  crossing.  The 
motorman  testified  that  a  high  wind  was 
blowing  from  the  west,  and,  as  he  saw  the 
members  of  the  band  ahead  of  him,  his  at- 
tention was  directed  to  the  man  carrying 
the  bass  drum,  as  he  feared  he  would  be 
blown  upon  the  track.  He  saw  Grinnell. 
Saw  him  brace  up  against  the  wind,  but  did 
not  pay  so  much  attention  to  those  on  ttie  east 
side,  as  he  was  afraid  the  wind  would  carry 
those  on  the  west  side  onto  the  track,  ue 
says  that  when  about  five  or  six  feet  from 
Grinnell  he  saw  him.  He  was  walking  along 
blowing  his  horn,  and  as  tlie  wind  came  down 
Michiiran  avenue  he  leaned  over  to  protect 
himself  against  it,  and  that  was  the  reason  i 
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the  car  struck  him.  If  Grinnell  had  con- 
tinued to  walk  the  same  distance  from  the 
track,  the  car  would  not  have  struck  him. 
The  motorman  denies  that  the  lever  was  in 
the  fourth  notch,  and  says  that  he  did  not 
have  any  current  on  when  he  crossed  Michi- 
gan avenue,  but  that  he  ran  about  84  feet 
after  he  struck  Grinnell.  On  his  cross-exam- 
ination he  was  asked:  "Suppose  you  had 
run  up  behind  these  people  carefully  and 
slowly,  until  you  had  attracted  their  atten- 
tion by  your  l>el],  that  would  not  have  been 
a  difficult  job?    A.  No,  sir." 

Under  this  testimony,  the  court  directed 
the  jury:  (1)  That  Grinnell  was. guilty  of 
negligence,  and  "under  some  circumstances 
this  would  prevent  a  recovery,  but  in  this 
case  it  may  or  may  not,  as  you  may  deter- 
mine regarding  certain  other  facts  to  which 
I  shall  call  your  attention."  (2)  "The  car 
which  struck  the  plaintiff  had  that  same  fore- 
noon carried  the  band  to  North  Lansing.  The 
same  conductor  and  motorman  were  in  charge. 
They  knew  that  the  band  paraded  Franklin 
street.  They  had  brought  this  band  from 
the  Franklin  street  panuiedown  Washington 
avenue  to  Ionia  street,  and  there  let  the  band 
off.  The  band  from  that  point  had  proceeded 
down  Washington  avenue,  to  the  knowledge 
of  the  street-car  men,  had  passed  the  street- 
car in  front  of  the  bank,  was  in  plain  view 
of  the  motorman  when  the  car  started,  and 
the  motorman  knew  what  the  purpose  of  the 
plaintiff  and  the  other  members  of  the  band 
was  in  being  on  the  street.  It  was  not  a  case 
where  the  injured  party  was  supposed  to  be 
crossing  the  street,  but  it  is  a  case  where  the 
motorman  in  charge  of  the  car  knew  that  the 
band  was  parading  the  street,  knew  that  their 
backs  were  towara  him.  knew  the  positions 
of  the  members  of  the  band,  and  knew  the 
noise  thev  were  making  with  their  instru- 
ments. It  is  sometimes  very  correctly  said 
that  if  one  discovers  another  to  have  been 
negligent  he  must  take  precaution  according- 
ly, omitting  which  he  is  liable  to  the  other 
for  the  damages  which  follow  from  his  own 
want  of  care ;  for,  however  nearly  related  two 
separate  neglieences  maybe,  the  one  can- 
not bar  an  action  for  the  other  unless  it  is 
contributory,  and  though  an  unseen  position 
might  contribute  to  an  accident,  a  discovered 
one  cannot.  The  plaintiff,  Grinnell,  was 
not  a  trespasser  upon  the  street- car  tracks  in 
any  sense.  The  right  of  the  street  railway 
in  the  street  is  only  to  use  the  street  in  com- 
mon with  the  public.  It  has  no  exclusive 
right  of  travel,  even  upon  its  track ;  and  it 
is  bound  to  use  the  same  care  in  preventing 
a  collision  as  is  the  driver  of  a  wagon  or 
other  vehicle.  Street-cars  have  precedence 
necessarily  in  the  portion  of  the  way  desig- 
nated for  their  use.  This  superior  right 
must  be  exercised,  however,  with  proper  cau- 
tion and  due  regard  for  the  rights  of  others ; 
and  the  fact  that  it  has  a  prescribed  route 
does  not  alter  the  duty  of  the  defendant  to 
the  public,  who  have  a  right  to  travel  upon 
its  tracks  until  met  or  overtaken  by  its  cars. 
There  is  no  question  made  in  this  case  but 
that  the  motorman  saw  this  band.  He  says 
that  he  saw  the  plaintiff,  and  he  says  that  lie- 
cause  of  the  wind  he  was  watching  the  man 
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with  the  bam  dram,  on  the  west  side  of  the 
track.  If  the  plaintiff,  Orinnell,  and  other 
members  of  the  band,  were,  or  if  the  plain- 
tiff, Grinnell,  alone  was,  when  viewed  from 
the  motorman*8  position  on  the  car,  in  a 
place  of  danger,  either  on  or  near  the  track. 
It  was  the  duty  of  the  motorman.  taking  into 
ooDsideration  his  knowledge  of  the  situation 
and  of  the  purpose  and  intention  of  the 
band,~it  was  the  duty  of  the  motorman  to 
run  his  car  with  corresponding  care,  and  in 
a  manner  reasonably  safe  under  the  circum- 
stances, both  as  to  speed  and  control ;  and  if, 
under  these  circumstances  and  such  duty,  the 
motorman  intentionally  ran  his  car  at  what 
he  knew  was  a  hifch  and  dangerous  rate  of 
speed,  not,  indeed,  intending  to  injure  any 
one,  nor  wishing  to  injure  any  one,  but  in 
reckless  disregard  of  the  consequences  to  the 
plaintiff  and  members  of  the  band,  and  if 
because  thereof  the  plaintiff  was  inlured, 
then  the  company  was  to  blame,  and  the  de- 
fendant railway  company  is  liable  to  the 
plaintiff  for  whatever  injury  it  so  caused 
him.  If  the  plaintiff,  Grinnell,  was  not  in 
a  place  of  danger,  as  viewed  from  the  motor- 
man's  position,  then  the  railway  company  is 
not  liable.  If  the  car  was  not  running  at  a 
rate  of  speed  which  the  motorman  knew, 
or  a  reasonable  man  ought  to  have  known, 
dangerous  and  improper  under  the  circum- 
stances, the  company  is  not  liable.  If  the 
company,  through  its  agents  and  servants, 
was  not  wanton  and  reckless  under  the  cir- 
cumstances, it  Is  not  liable.  Whether  the 
company  is  or  is  not  liable  you  are  to  deter- 
mine. In  other  words,  yon  are  to  determine 
whether  or  not  the  plaintiff  has  shown,  by  a 
preponderance  of  the  evidence,  that,  ander 
the  facts  and  circumstances  known  to  the 
motorman,  and  in  view  of  things  as  they  ap- 
peared to  him,  this  car  was  run  at  a  high 
and  dangerous  rate  of  speed,  with  a  reckless 
or  wanton  disregard  of  oonsequences,  and 
whether  the  injury  was  caused  thereby.  If 
these  things  have  not  been  so  shown,  the  de- 
feDdant  is  not  liable;  if  they  have  been  so 
Bhown,  it  is  liable." 

We  think  this  charge  lustifled  by  the  evi- 
dence. The  motorman  knew  that  the  band 
was  ahead  of  the  car.  He  recognized  the 
danger  of  those  on  the  west  side  being  blown 
Dpon  the  track.  He  saw  Grinnell,  and  knew 
be  was  in  close  proximity  to  the  track ;  heard 
the  band  playing,  and  knew  that  the  noise  of 
the  approaching  car  would  be  liable  to  be 
drowned  by  the  noise  of  the  band ;  yet,  if  the 
testimony  of  the  plaintiff's  witnesses  be  trae, 
he  did  not  slacken  his  speed.  He  kept  the 
lever  in  next  to  the  fastest  notch,  at  least 
QDtil  within  a  few  feet  of  these  parties ;  and 
the  testimony  shows  the  car  must  have  been 
under  considerable  speed,  as  it  ran  over  80 
feet  after  causing  the  Injury,  though  the  mo- 
torman claims  to  have  stopped  it  as  soon  as 
he  could  after  it  straok ;  while  if  he  had  had 
it  under  control  it  is  plain,  from  his  own 
testimony,. he  oould  have  prevented  the  in- 
jury, and  if  going  at  the  usual  speed  he  could 
ha?e  stopped  it  within  ten  or  fifteen  feet.  It 
was  a  question  for  the  Jury  to  determine 
whether  he  used  that  care  and  caution  under 
the  circumstances  he  was  bound  to  exercise, 
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in  view  of  the  danj^er  as  he  must  have  seen 
it.  Defendant's  counsel  contend  that  the  evi- 
dence establishes  the  fact  that  Grinnell 's  neg- 
ligence alone  caused  the  accident.  We  do 
not  think  this  can  be  said  as  a  matter  of  law. 
There  was  evidence  from  which  the  jury 
might  well  find  that  the  motorman  was 
euilty  of  reckless  and  wanton  conduct  in 
driving  his  car  at  a  high  rate  of  speed  as  he 
approached  these  people  on  Michigan  avenue. 
Counsel  for  defendant  cite  a  long  line  of 
cases,  holding  that  one  may  be  guilty  of  such 
gross  carelessness  as  to  bar  recovery ;  such  aa 
driving  upon  a  track  in  front  of  an  approach- 
ing car  without  looking  around  until  the  car 
runs  into  the  vehicle.  Wood  v.  Detroit  Oity 
Street  B.  Co.  52  Mich.  i02,  60  Am.  Kep.  259 ; 
Kelly  V.  Eendrie,  26  Mich.  255.  In  Michi- 
gan Gent.  B.  Co.  v.  Campau,  85  Mich.  468. 
the  deceased,  walking  on  a  railruad  track, 
stepped  out  of  the  way  of  an  approaching 
train,  and  was  struck  by  another  train  from 
behind ;  and  in  Graf  v.  Chicago  A  N.W.  B. 
Co.,  94  Mich.  579,  cars  were  being  shunted 
onto  a  siding,  aud  the  deceased  attempted  to 
pass  in  front,  and  was  killed.  Other  cases 
of  like  character  are  cited,  but  each  case  cited 
depended  upon  its  own  peculiar  facts.  It  is 
settled  that,  when  one  attempts  to  cross  in 
front  of  an  approaching  train  in  plain  view, 
he  takes  his  chances  of  being  injured,  and 
cannot  complain.  In  the  late  case  of  MeOee 
V.  Contolidated  Street  R  Co.,  102  Mich.  107, 
26  L.  R.  A.  800,  the  plaintiff  attempted  to 
crofis  the  street  in  front  of  an  electric  car,  and 
was  injured.  It  was  held  that  he  was  bound 
to  look  for  the  approach  of  the  car,  and,  not 
having  looked,  he  was  guilty  of  such  care- 
lessness that  he  could  not  recover.  In  the 
present  case  it  is  conceded  that  Grinnell  was 
careless,  and,  but  for  the  gross  carelessness 
of  defendant's  servants  charged  in  the  dec- 
laration and  proved  on  the  trial,  he  could 
not  recover,  it  is  quite  a  different  case  than 
where  one  attempts  to  cross  in  front  of  the 
car.  Here  the  motorman  saw  the  situation. 
He  apprehended  the  danger  to  those  in  the 
street,  and  yet,  if  plaintiff's  testimonv  bo 
true,  he  did  nothing  to  avoid  the  accident. 
The  court,  in  directing  the  attention  of  the 
jury  to  this  branch  of  the  case,  stated  the 
rule  as  to  gross  negligence  as  laid  down  in 
BichUr  v.  Uairper,  95  Mich.  221.  In  that  case 
it  was  said  :  **  It  is  true  that  the  contributory 
negligence  of  the  plaintiff  does  not  prevent 
recovery  in  a  case  where  the  defendant  who 
knows,  or  ought,  by  the  exercise  of  the  most 
ordinary  care,  to  have  known,  of  the  prece- 
dent negligence  of  the  plaintiff,  by  his  sub- 
sequent negligence  does  plaintiff  an  injury." 
As  stated  by  Mr.  Jtuiiee  Oooley,  in  his  work 
on  Torts  (page  674)  :  ^In  such  cases  it  may 
well  be  said  that  the  negligjence  of  the  plain- 
tiff only  puts  him  in  position  of  danger,  and 
was  therefore  only  the  remote  cause  of  the 
injury,  while  the  subsequent  intervening 
negligence  of  the  defendant  was  the  proxi- 
mate cause."  In  ffanlon  v.  Miuouri  Ac.  B. 
Co.,  104  Mo.  888,  the  court,  after  stating  that 
one  going  upon  the  track  of  a  railroad  should 
observe  all  such  precautions  for  his  own 
safety  as  reason  and  prudence  dictate,  and  if 
disaster  comes  upon  him  by  reason  of  a  f  ailun 
10 
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to  do  80  he  must  bear  the  consequenoes,  says : 
"This  has,  however,  a  qualification  which  is 
founded  upon  principles  of  humanity,  and 
is  universally  recognized.  This  qualification 
enjoins  upon  the  railroad  company  the  duty 
of  using  all  reasonable  effort  to  avoid  injury 
to  one  who  has  negligently  placed  himself  in 
a  position  of  danger,  if  the  peril  is  known, 
or,  under  certain  circumstances  by  reasonable 
care  might  have  been  known.  A  failure  to 
observe  this  requirement  renders  the  company 
liable,  notwithstanding  the  previous  negli- 
gence of  the  person  injured.  **  In  Hicks  v. 
Citizens'  R,  Co.,  decided  in  July,  1894,  by 
the  Missouri  supreme  court,  and  reported 
in  124  Mo.  115,  26  L.  R.  A.  608,  this  case 
in  104  Mo.  888  was  cited  and  approved ;  and 
it  was  there  said,  substantially,  tnat  the  court 
could  not  say,  as  matter  of  law,  that  the 
plaintiffs  were  not  guilty  of  contributory 
negligence;  but  defendant's  gripman  saw 
plaintiffs  in  their  dangerous  and  exposed 
situation,  and  the  question  was  whether  after 
that  he  acted  with  due  care  towards  them. 
The  cases  do  not  attempt  to  define  these  acts 
as  gross  negligence,  but  place  the  right  of 
recovery  upon  the  ground  that  the  proximate 
cause  of  the  injury  is  the  act  of  the  defend- 
ant. In  the  present  case  the  testimony  shows 
that  the  motorman  saw  the  danger  Qrinnell 
was  in.  It  is  common  knowledge,  and  not 
disputed  on  this  record,  that  when  the  electric 
car  and  its  appliances  are  in  proper  condition 
the  motorman  has  perfect  control  over  it.  He 
mav  run  it  at  so  slow  a  rate  of  speed  that  it 
can  be  stopped  at  once, — almost  in  an  instant. 
Here  the  motorman  saw  the  danger.  He 
should  have  slowed  down,  and,  if  necessary 
to  avoid  the  danger,  stopped  his  car.  In  any 
view  which  may  be  taken  of  the  case,  we 
think  there  was  testimony  to  warrant  the 
charge,  and  that  the  charge  as  given  Is  within 
the  well -recognized  rules,  and  that  it  fairlv 
left  to  the  jury  the  question  as  to  the  proxi- 
mate cause  of  the  injury. 

We  think  there  is  but  one  other  question 
which  merits  discussion.  In  the  opening  of 
counsel  for  plaintiff  he  stated  to  the  jury 
that  the  accident  caused  an  injury  to  plain- 
tiff's lung.  When  one  of  the  witnesses  was 
called  to  testify  to  the  injuries  which  the 
plaintiff  had  sustained,  defendant's  counsel 
objected  to  any  evidence  of  injury  to  the 
luDg,  as  such  injury  is  not  alleged  in  the 
declaration,  and  that  it  is  not  alleeed  In  the 
declaration  that  plaintiff  had  a  disease  of 
a  lingering  character.  Some  comment  was 
made  by  the  court  upon  the  declaration,  and 
a  suggestion  was  maide  to  amend,  but  finally 
couDsel  for  plaintiff  Insisted  that  the  dec- 
laration was  sufficient  to  admit  the  proofs 
offered  in  regard  to  the  condition  of  the  lung. 
These  proofs  were  admitted  under  objection 
and  exception  of  defendant's  counsel.    Two 

Ehysicians  were  called  who  had  examined 
[r.  Qrinnell  a  few  days  before  the  trial,  and 
who  testified  to  his  then  condition ;  that  they 
found  tenderness  of  the  spine,  depression  of 
the  right  chest,  and  tenderness  showing  a  so- 
lidificati(B  or  hepatized  condition  of  the 
right  lung.  They  also  testified  to  some  other 
conditions.  One  of  the  physicians  was  then 
asked  to  state  ^  if  either,  and  which,  of  the 
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conditions  which  yoa  now  find  and  describe 
would  naturallv  result  from  a  severe  injury 
to  the  back  and  spine  occurring  the  latter 

ftart  of  May  last.  A,  The  condition  of  the 
ung,— chronic  inflammation  of  the  long, — 
and  tjie  condition  of  his  spine,  I  think,  micht 
result.  It  is  fair  to  suppose  that  it  did.'' 
Their  testimony  tended  further  to  show  that 
by  reason  of  the  injurv  his  lung  was  affected^ 
and  consumption  had  resulted.  The  court, 
in  its  instruction  to  the  jury,  stated  substan- 
tial Iv  that  if  they  found  for  plaintiff  he  was 
entitled  to  recover  for  the  injurv  to  his  Innga. 
It  is  insisted  by  counsel  that  this  was  error; 
that,  if  this  claim  was  insisted  upon,  the 
defendant  had  the  right  to  look  up  Qrinnell 's 
past  history,  and  they  had  no  opportunity  to 
do  so,  as  the  trial  was  then  in  progress.  It 
does  not  appear  that  after  the  court  concluded 
to  admit  this  class  of  testimony  the  defend- 
ant asked  a  continuance.  When  it  was  pro- 
posed to  amend  the  declaration,  the  court 
stated  that,  if  the  amendment  were  allowed, 
he  should  grant  a  continuance.  The  propo- 
sition to  amend  was  withdrawn,  and  the 
proofs  taken  under  the  declaration  as  it  stood. 
When  the  court  announced  this  ruling,  no 
motion  was  made  for  continuance,  and  no 
further  claim  made  that  defendant  was  taken 
by  surprise.  The  only  question,  therefore, 
which  arises  is  whether  Uie  declaration  was 
suflScient  to  admit  this  proof.  Counsel  for 
defendant  contend  that  it  has  been  settled  by 
many  cases  in  this  court  that  the  plaintiff 
cannot  recover  for  injury  to  his  lung,  and 
for  consumption  resulting  from  the  injury, 
without  an  allegation  to  that  effect  in  the  dec- 
laration. The  declaration  alleges :  **  That, 
when  said  car  so  struck  said  plaintiff  as  afore- 
said, the  blow  and  collision  resulting  there- 
from seriously  hurt,  wounded,  and  crippled 
said  plaintiff;  his  eyes  were  badly  bruised 
and  discolored;  his  face  and  head  badly 
bruised,  and  some  of  his  teeth  loosened,  and 
his  lips  cut  and  lacerated ;  his  arms  seriously 
bruised  and  strained  thereby ;  his  back  and 
spine  seriously  hurt,  crippled,  bruised,  and 
sprained,  and  injured  and  he  was  by  said 
blow  and  collision  rendered  immediately  in- 
sensible, in  which  insensible  condition  he 
continued  for  a  long  space  of  time  next  there- 
after, to  wit,  for  the  space  of  one  day.  That 
said  injuries  so  inflicted  upon  his  h^id,  face, 
lips,  teeth,  arm,  back,  and  spine  were  per- 
manent and  lasting,  and  eaidi  and  all  are 
incurable."  The  cases  relied  upon  by  de- 
fendant's counsel,  showing  these  proofs  inad- 
missible under  this  declaration,  are :  Fuller 
V.  Jaekem,  92  Mich.  197 ;  Knhn  y.  Freund, 
87  Mich.  645 ;  Skato  v.  Hoffman,  21  Mich. 
151 ;  Bnnk  v.  Freoff,  44  Mich.  69;  AUen  y. 
Kinyon,  41  Mich.  281 ;  Erveger  y.  Le  Blanc, 
62  Mich.  70;  HaU  y.  Et>ening  JV«cm  Auo.  94 
Mich.  119  iBatemany.  Blake,  81  Mich.  227; 
Wilkinson  v.  Detroit  Steel  db   Spring  Works, 

78  Mich.  406 ;  Sfiadock  v.  Alfdne  PI.  Road  Oo. 

79  Mich.  7.  We  think  none  of  these  cases  sup- 
port this  contention.  The  case  of  Johnson  v. 
McKee,  27  Mich.  471,  lays  down  the  true  rule, 
and  has  never  been  overturned.  Some  lan- 
guage has  been  used  in  later  decisions  which, 
upon  a  casual  reading,  might  seem  to  have 
modified  the  former  ruling ;  but,  uxK>n  an  ex- 
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amination  of  the  exact  <^ae8tlon8  Involyed  in 
each  instance,  the  distinction  will  be  ob- 
served. The  declaration  in  Johnson  y.  McKee 
is  sabstantiallj  that  **  defendant  assaulted 

f plaintiff,  and  struck  him  a  great  many  yio- 
ent  blows  on  and  about  the  face,  nose,  head, 
and  body,  thereby  severely  wounding  the 
plaintiff  upon  the  face,  head,  and  body, 
breaking  the  cartilage  of  the  nose,  and  inflict- 
ing great  and  permanent  injuries  upon  and 
to  his  face,  head,  and  body;  by  means  of 
which  several  premises  said  plaintiff  was 
then  and  there  greatly  hurt,  bruised,  and 
wounded,  and  became  and  was  sick,  sore, 
and  disordered,  and  so  remaided  for  a  long 
space  of  time,  to  wit,  from  the  time  of  said 
assault  to  the  present ;  whereby  the  said  plain- 
tiff was  obliged  to  and  did  necessarilv  pay, 
lay  out,  and  expend  five  hundred  dollars  in 
an  endeavor  to  be  cured  of  the  burises, 
wounds,  sickness,  soreness,  and  disorder 
aforesaid,  occasioned  as  aforesaid. "  Mr.  Jus- 
tiee  Campbell  for  the  court  said :  '^The  bat- 
tery consisted  in  striking  McKee  with  a 
chair,  whereby  certain  iniuries  were  inflicted 
on  his  face  and  head,  and  in  consequence  of 
which  he  was  seriously,  and,  as  is  claimed, 
permanently,  affected.  Among  other  results, 
there  was  evidence  that  he  suffered  from  a 
urinary  difficulty  caused  or  aggravated  by  the 
blow.  It  was  claimed  this  injury  was  not 
within  the  terms  of  the  declaration,  and  could 
not  be  shown  without  express  averment.  If 
the  evidence  showed  any  such  resulting  in- 
jury, it  showed  it  to  have  been  as  closely  con- 
nected with  the  blow  as  any  of  the  other  evil 
consequences.  It  was  a  sickness  produced  by 
It  in  the  same  way  as  the  swelling  and  sore- 
ness in  the  head  and  eyes,  and  the  other  griev- 
ances about  which  no  question  was  made  on 
the  trial.  The  declaration  charges  sickness 
and  pain  to  have  been  among  the  sufferings 
causeid  by  means  of  the  assault,  and  we  do 
not  think  the  rules  of  oleading  require  any 
more  specific  description  than  was  given. 
We  need  not  inquire  how  far  it  was  requisite 
to  go  in  declaring  for  consequences  not  nec- 
essarily following  such  an  injury,  because 
these  consequences  are  very  clearly  set  forth. 
When  the  defendant  was  informed  that  dam- 
ages were  sought  for  sickness  and  disorder, 
and  their  attendant  expenses,  as  well  as  for 
wounds  and  bruises,  he  was  bound  to  expect 
evidence  of  anv  sickness  the  origin  or  ag- 
gravation of  which  could  be  traced  to  the  act 
complained  of."  It  will  be  seen  that  the 
rule  thus  laid  down  does  not  require  plain- 
tiff to  aver  all  the  physical  injuries  which 
he  sustained,  or  which  may  have  resulted  or 
be  aggravated  by  the  tort,  even  though  they 
do  not  necessarily  result  from  the  original 
injury.  If  such  injuries  can  be  traced  to  the 
act  complained  of,  and  are  such  as  would 
naturally  follow  from  the  injury,  they  need 
not  be  gpeciflcally  averred.  The  testimony 
in  the  present  case  shows  that  the  injury  to 
the  spine  and  back  might,  and  probably 
would,  result  in  injury  to  the  lungs.  John- 
son V.  McKee  was  cited  and  followed  in  Wekh 
V.  Ware,  83  Mich.  77.  In  EUiott  v.  Van 
Buren,  83  Mich.  61.  90  Am.  Rep.  668,  the 
court.  In  speaking  of  the  objection  to  the  evi- 
dence tending  to  prove  the  continued  result 
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of  the  assault  in  bodily  weakness  and  mal- 
ady, and  the  fact  of  the  plaintiff's  suffering 
from  fits,  said:  "Upon  the  first  of  these 
points  the  case  Is  covered  entirely  by  the  de- 
cision of  Johneonv.  MeKee,  27  Mich.  471.* 
Again,  in  Keyter  v.  Ohieago  <k  Q,  T.  B.  Oo,, 
66  Mich.  400,  the  case  of  Johnson  t.  MeKee 
is  cited  and  approved.  The  rule  of  the  case 
of  Johnson  v.  MeKee  is  but  the  reiteration  of 
the  rule  laid  down  by  the  law-writers  upon 
this  subject,  and  adopted  by  other  courts  as 
well  as  this.  Sutherland,  in  his  work  on 
Damages  (vol.  8  [2d  ed.J  pp.  2661,  2662), 
says:  "The  general  rule  in  tort  is  that  the 
party  who  commits  trespass  or  other  wrong- 
ful act  is  liable  for  all  the  direct  injury  re- 
sulting, although  such  injury  could  not  have 
been  contemplated  as  the  probable  result  of 
the  act  done.  Plaintiff  may  show  specific, 
direct  effects  of  the  injury,  without  specific- 
ally alleging  them,  as  that  he  was  thereby 
made  subject  to  fite.  If  tbey  were  a  part  of 
the  result,  the  plaintiff  may  recover  for  such 
damage  without  specially  alleging  it,  as 
well  as  the  pain  and  disability  which  fol- 
lowed. Tytum  V.  Booth,  100  Mass.  258.  The 
obvious  probable  effect  of  the  injury  may  be 

f^iven  in  evidence,  though  not  laid  in  the  dec* 
aration. "  In  this  connection  Judge  Suther- 
land cites  Johnson  v.  McKee.  This  rule  has 
been  followed  in  the  following  cases :  Ohio 
db  M.  B.  Co.  V.  Hecht,  115  Ind.  443 ;  MrgoU 
V.  yets  Tork,  96  N.  Y.  264,  48  Am.  Rep. 
622 ;  Belie  v.  Chicago  db  29^.  W.  B.  Co.  51  Wis. 
400 ;  Schmidt  v.  FfeU,  24  Wis.  454 ;  Bireha/rd 
V.  Booth,  4  Wis.  67 ;  Morgan  t.  KendaU,  124 
Ind.  460,  9  L.  R.  A.  445 ;  Sioan  v.  Edwards, 
61  Md.  98 ;  Eussey  v.  Byan,  64  Md.  426  ;  iMn- 
verdbB.  O.  B.  Oo.  v.  Harris,  122  U.  8.  597, 
80  L.  ed.  1146.  In  this  last  case  it  appeared 
that  the  plaintiff  was  injured  by  a  gunshot 
wound  in  the  hip.  Among  other  things  he 
was  allowed  to  and  did  prove  that  one  of  the 
consequences  of  the  wound  was  the  loss  of 
procreative  power,  resulting  direct  and  prox- 
imately from  the  nature  of  the  wound.  Mr, 
Justice  Harlan,  speaking  for  the  court,  said : 
**  Because  of  the  fact  that  the  loss  did  result 
directly  and  proximately  from  the  nature  of 
the  wound,  evidence  of  this  fact  was  therefore 
admissible,  though  the  declaration  does  not 
in  terms  specify  such  loss  as  one  of  the  re- 
sults of  the  wound."  This  rule  does  not  ia 
any  sense  overturn  the  well-established  one, 
that  where  damages  are  special  they  must 
be  speciallv  averred  in  the  declaration.  In 
the  case  of  Heiser  v.  Tjoomis,  4tl  Mich.  18, 
the  declaration  averred  that  "plaintiff  was 
greatly  hindered,  and  prevented  from  doinir 
and  performing  his  work  and  business,  and 
looking  after  and  attending  to  his  necessary 
affairs  and  vocations. "  He  attempted  to  re- 
cover because  ''he  was  bothered  some  about 
help,  and  cutting  his  hay  was  delayed  be- 
cause of  his  injury,  and  his  crop  damaged. " 
This  was  held  by  the  court  to  be  in  the  na- 
ture of  special  damages,  and  not  recoverable 
without  special  averments.  If  we  turn,  now, 
to  the  cases  cited  by  defendant's  counsel, 
which  they  claim  uphold  their  contention  as 
to  the  injury  to  the  lung,  we  shall  find  that 
it  was  never  intended  to  overrule  Johnson  v. 
McKee,    In  FuUer  v.  Jackson  the  declaration 
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did  not  aver  that  plaintiff  had  any  difficulty 
with  her  hreast  which  was  aggravated  by  the 
injury.  Plaintiff  testified  to  having  had 
such  injury,  and  that  after  her  fall  her  breast 
broke  out  again.  8he  sought  to  show  that 
this  breaking  out  was  caused  by  the  fall. 
Defendant  of^red  proof  tending  to  show  that 
the  fall  would  not  produce  thib  particular  in- 
flrmlty.  The  court  below  Instructed  the  jury 
that  plaintiff  could  not  recover  for  the  injury 
to  the  breast,  unless  such  injury  might  have 
been  aggravated  by  the  acts  which  resulted 
from  defendant's  neglect  This  instruction 
was  held  to  be  erroneous,  saving  that,  defend- 
ant's theory  having  been  brought  into  the 
case  for  the  purpose  of  accounting  for  some 
other  trouble,  it  did  not  warrant  the  plain- 
tiff to  use  it  in  aggravation  of  her  damages, 
when  there  was  no  averment  of  any  such  claim 
of  damages  in  her  declaration.  The  case  of 
Shadock  v.  Alpine  PI,  Road  Co.,  79  Mich.  7, 
was  cited  in  support  of  that  ruling.  But  the 
Bhadoek  Case  was  written  by  Ilr,  Justice 
Campbell,  who  also  wrote  Johnson  v.  MeRee; 
and  the  declaration  in  the  Bhadoek  Case,  it 
was  said,  contained  nothing  more  specific 
than  that  the  plaintiff  was  hurt,  bruised,  and 
wounded;  that  the  word  '^hurt**  was  so  gen- 


eral as  to  ^i ye  BO  Information,  while  the 
word  **  bruise"  did  not  indicate  generally 
more  than  a  temporary  contusion ;  and  that 
the  word  "wounded"  was  any  injury,  break 
ing,  or  cutting  of  the  skin.  It  is  true  thai 
the  learned  justice  cited  the  rule  laid  dowa 
in  1  Chitty,  PI.  886,  4th ed.  847,  that* when- 
ever  the  damages  sustained  do  not  neoeaaarily 
arise  from  the  act  complained  of,  uid  coo»- 
quently  are  not  implied  in  the  law,  in  onlt-r 
to  prevent  surprise  of  the  defendant,  which 
otherwise  might  ensue  on  the  trial,  the  plain- 
tiff must,  in  general,  state  the  particular 
damage  which  he  has  sustained,  or  he  will 
Bot  be  permitted  to  give  evidence  of  it.  But 
this  hayd  especial  reference  to  special  dam- 
ages, for  the  learned  justice,  in  connection 
with  the  statement  of  this  rule,  says:  **  The 
rule  which  requires  special  damages  to  be  al- 
leged would  be  useless,  unless  so  alleged  as 
to  give  definite  information."  In  Kuhn  v. 
Freund  none  of  the  counts  of  the  declaration 
contained  an^  allegation  of  permanent  in- 
juries. It  will  therefore  be  seen  that  it  was 
not  intended  to  overrule  Johnson  y.  MtKss^ 
and  that  it  has  not  in  fact  been  oy^ruled. 
Iks  jtLd{imeni  muU  he  (i^fflrmedL 
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Martha  Jane  IRVIN 

e. 
John  IRVIN,  Appt. 
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!•  Eyidenee  of  »  eontemporaaeons 
»|greement  by  »  wife  to  procure  n  di^ 
Torce  from  her  huaband  la  injtdmie- 
■ible  to  defeat  recovery  by  her  upon  a  written 
aflrreement  valid  .upon  its  face  for  tbe  release  of 
ber  dower  rights  in  real  property  of  the  husband 
where  she  has  performed  the  written  agreement 
upon  ber  part  which  of  Itself  constitutes  a  oon- 
Blderation  for  the  undertaking  of  the  other  party, 
and  after  such  asrieement  she  resumed  marital 
relations  with  her  husband,  although  proof  of 
such  an  airzeement  would  be  admissible  if  the 
action  weve  upon  a  bond,  bill,  or  note  to  prove 
that  the  consideration  was  nnlawf  uL 

8.  It  ie  not  eaeential  to  the  recoyery  of 
mn  instailmeBt  of  the  MBOimt  agri^ed 
to  be  paid  in  coneideration  of »  releaee 
of  dower  rlfhts  that  tbe  plain  tiff  should  have 
physical  possession  of  a  note  which  the  contract 
contemplated  should  be  given  to  represent  such 
installment  until  the  same  become  due. 

(Ja1yiB,18BBJ 

APPEAL  by  defendant  from  a  ludgment  of 
the  Court  of  Common  Pleas  for  Clearfield 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  contract  l^  which  i^inttff  for  a 
money  consideration  undertools  to  release  her 
dower  in  certain  leaH  estate.    Affirmed, 

KOTE.~For  illeffaltty  remotely  connected  with 
the  consideration  of  a  contract,  see  also  JaokBon 
V.  City  Nat.  Bank  (Ind.)  9  L.  B.  A.  667,  and  note, 
also  Martin  v.  Biohardson  (Ky.)  19  L.  B,  A.  OBIL 
S»L.KIL 


The  facts  are  stated  in  tbe  opinioa. 

Messrs,  Dawid  L.  Kreba  and  WIHiaB 
Patteraon*  for  appellant: 

Wherever  a  contract  grows  immediately  out 
of,  and  is  connected  with,  an  act  to  be  done 
which  is  against  public  policy,  the  contract  is 
itself  illegal  and  void,  no  matter  how  ingen- 
iously drawn  to  conceal  the  illegal  part. 

Ktlbom  y.  Fieid,  78  Pa.  194;  Armstrong  v. 
ToUr,  U  U.  S.  11  Wheat.  258.  6  L.  ed.  4e8; 
Johnson  v.  Rulings,  103  Pa.  498,  49  Am.  Kep. 
181;  Holt  y.  Qreen,  78  Pa.  198,  13  Am.  Rep. 
787;  Ham  v.  Smith,  87  Pa.  88;  Bredin's  App, 
92  Pa.  241,  87  Am.  Rep.  677. 

Where  the  welfare  of  society  and  the  vindi- 
cation of  the  law  are  the  chief  objects,  the 
defendant  may  giye  in  evidence  the  illegstity 
of  the  contract  as  a  bar  to  a  suit  to  enforce  ii, 
and  this  to  prevent  the  evil  which  would  be 
produced  by  enforcing  the  contract  or  allow- 
ing it  to  stand. 

Bredin's  App.  supra;  Ormerod  ▼.  Dearman, 
100  Pa.  661,  45  Am.  Rep.  891. 

The  maxim,  in  pari  delicto,  etc.,  baa  no  ap- 
plication. 

National  Bank  of  (ktford  y.  Kirk,  90  Pa.  49; 
Unger  v.  Boas,  18  Pa.  601;  HattflM  y.  GvU 
den,  7  Watts,  152,  81  Am.  Dec  750;  Oippin^ 
ger  y.  Hepbaugh,  6  Watts  &  S.  815,  40  Am. 
Dec.  619;  Bowman  y.  C^roth,  59  Fa.  19: 
Morris  Run  Coal  Co,  y.  JBonskqf  Coat  Co.  63 
Pa.  188,  8  Am.  Rep.  159. 

A  mortgage,  the  consideration  of  which  in 
whole  or  in  part  is  the  stifling  of  a  prosecution 
for  conspiracy  to  defraud  an  embezzlement  ss 
a  bank  officer  is  void. 

Pearee  v.  Wilson,  111  Vsu  14;  Aoer^  y.  Zm- 
Um,  119  Pa.  604;  FOson  y.  Himis^  6  P^ IfiB^ 
47  Am.  Dec.  422. 
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Parol  erldenoe  Is  admfssilde  to  establish  a 
oontemporaneous  oral  agreement  which  in- 
duced the  ezecation  of  a  written  contract, 
though  it  may  vaiy,  cban^,  or  reform  the 
instrument,  and  though  omitted  not  by  fraud, 
accident,  or  mistake. 

Fergumm  v.  Rafferty,  6  L.  R  A.  88,  128  Pa. 
837;  Walker  v.  tVanee,  112  Pa.  208;  PhiUija 
V.  Meily,  106  Pa.  536;  Hofman  r.  Bloomabwrg 
d  3,  Railroad,  157  Pa.  175. 

The  condition  attached,  either  in  writing  or 
orally,  to  the  note  when  placed  in  the  escrow, 
may  be  shown. 

Carpenter  y.  National  Bank  afihs  BepMie, 
106  Pa.  170;  Altoana  Second  Nat.  Bank  v. 
Dunn,  161  Pa.  228;  1  Randolph,  Com.  Paper, 
§228. 

Metne.  Oscar  KitelieU*  8.  R.  Pe»Ie» 
and  Frank  Fielding,  for  appellee: 

The  whole  consideration  mentioned  in  the 
COD  tract  was  for  the  real  estate  and  personal 
property  convened  by  the  deeds  mentioned, 
aod  no  part  of  it  was  in  consideration  that  the 
plaintiff  should  procure  a  divorce  from  her 
husband. 

The  contract  in  this  case  was  fully  executed 
and  the  appellant  had  received  all  he  was  en- 
titled to  receive  under  it.  Mrs.  Irvin  com- 
plied with  every  one  of  her  takings  fully  and 
completely.  This  gave  her  an  undoubted 
right  to  recover  the  purchase  money  upon  the 
Dote  for  $4,000,  and  under  the  written  con- 
tract. 

Adama  v.  Orey,  164  Pa.  258;  8tMn  y.  8eott, 
11  Serg.  &  R.  155;  Beans  y.  Draw,  24  Pa.  62, 
62  Am.  Dec.  859;  Bendriekaon  t.  Etam,  25 
Pa.  441. 

ChirfJustiee  Paxson,  said  in  Irvin  r.  Irvin, 
142  Pa.  286:  "I  know  of  no  decided  case  and 
DO  principle  of  law  which  permits  an  oral  con- 
tract, made  at  the  same  time  with  a  written 
contract  under  seal,  and  purposely  omitted 
therefrom,  to  be  set  up,  not  only  to  contradict, 
hut  to  destroy,  it.  The  two'agreements  cannot 
poasiblystand  together;  one  or  the  other  must 
fall.  When  parties  without  fraud  or  mistake 
have  put  their  engagements  in  writing,  that  is 
Dot  only  the  best,  but  the  sole,  evidence  of 
their  agreement. 

Bamhart  t.  BiJdle,  29  Pa.  92;  LeuM  v. 
Brmster,  57  Pa.  410;  Martin  v.  Berene,  67 
Pa.  459;  McOlure  v.  PeojO^i  Freight  R.  Co,  90 
Pa.  269;  Smith  v.  National  L,  In$.  Co.  108 
Pa.  177,  49  Am.  Rep.  121;  I%ome  v.  Warff- 
Wn,  100  Pa.  519;  Rowand  v.  Finney,  96  Pa. 
192;  Englieh'9  App.  119  Pa.  588;  Jeeaop  v, 
Jwy,  168  Pa.  71;  Hoffman  v.  Bloomaburg  db 
&  Railroad,  157  Pa.  174;  Wodock  v.  Robinson, 
148  Pa.  508;  SiuU  v.  Thompson,  154  Pa.  48; 
Sanderi  v.  Sharp,  168  Pa.  555. 

Dean,  J,,  delivered  the  opinion  of  the 

court: 

Plaintiff's  suit,  when  brought  at  first,  was 
rounded  upon  a  note,  of  which  the  follow- 
ing is  a  copy :  «  4, 000.  Curwensville,  Pa. , 
Oct,  8th,  1884.  On  or  before  November  Ist, 
low,  after  date,  I  promise  to  pay  to  the  order 
of  Annie  M.  Irvin  four  thousand  dollars  at 
County  National  Bank,  Clearfield,  Pa.,  value 
^ived,  with  interest  from  December  1st, 
1?84  [Signed]  John  Irvin.  [Indorsed]  An- 
nte  M.  Irvin."    Plaintiff  claimed  to  be  the 


owner  of  the  note,  with  the  rieht  to  sue  there- 
on. This  was  denied  by  the  defendant.  The 
plaintiff  is  the  wife  of  James  A.  Irvin,  who 
18  a  brother  of  John  and  Jared  F.  Irvin. 
Before  and  at  the  date  of  the  note,  they  had 
been  doing  business  as  John  Irvin  &  Bros., 
at  Curwensville,  Clearfield  county.  At  the 
time,  they  owned  a  tract  of  about  600  acres 
of  timber  land,  known  as  the  ''Elk  Lick 
Tract, "  as  tenants  in  common.  For  this  they 
were  offered  $150, 000.  The  price  was  deemed 
a  good  one,  and  they  were  anxious  to  sell. 
Shortly  before  this  time  there  had  arisen 
domestic  difficulties  between  James  A.  and 
his  wife,  Martha  Jane,  this  plaintiff,  and  she 
refused  to  Join  her  husband  in  the  execu- 
tion of  a  deed  to  the  purchaser,  and  the  sale 
was  imperiled.  Her  husband,  then,  for  the 
purpose  of  divesting  his  wife's  interest,  con- 
fessed a  Judgment  to  his  sister,  Annie  M. 
Irvin.  On  this,  execution  was  issued,  and 
his  interest  in  the  land  levied  on.  There- 
upon the  w|fe  filed  a  bill  in  equity  against 
her  husband,  his  sister,  and  the  sheriff,  aver- 
ring that,  as  to  her,  the  proposed  sale  was 
collusive  and  fraudulent,  with  the  intent  to 
divest  her  right  of  dower  in  her  husband's 
land.  The  court  awarded  a  preliminary  in- 
junction, restraining  the  sheriff  from  pro- 
ceeding with  the  sale.  Some  months  after 
this  negotiations  for  harmony  between  the 
husbandf  and  wife  were  opened,  and  these 
resulted  in  a  written  contract  between  her 
and  John  Irvin,  dated  the  11th  of  September, 
1884.  Afterwards,  by  amendment,  the  suit 
was  based  on  this  contract.  By  this  paper 
the  wife  agreed :  (1)  She  would  convey  all 
her  right  in  the  Elk  Lick  tract  to  the  pur- 
chaser; (2)  that  she  would,  within  twenty 
days,  convey  to  John  Irvin,  brother  of  her 
husband,  all  her  right  and  title  in  all  the 
remaining  real  estate  of  her  husband,  and  in 
all  his  personal  property,  excepting  only 
the  personal  property  in  the  house  wherein 
she  then  resiaed ;  (8)  that  she  would,  on  or 
before  December  following,  deliver  up  pos- 
session of  the  premises  where  she  lived  ;  (4) 
that,  within  twenty  days,  she  would  discon- 
tinue the  equity  suit  to  restrain  the  sheriff 
from  selling  the  interest  of  her  husband  in 
the  Elk  Lick  trace.  As  a  consideration  for  all 
this,  John  Irvin  agreed  (1)  to  pay  her  $6,000, 
installments  of  $1,000  in  hand,  $1,000  in 
twenty  days,  when  she  delivered  the  second 
deed,  and  $4, 000  on  the  1st  of  November,  1885, 
for  which  last  payment  he  was  to  give  his 
negotiable  promissory  note,  with  interest  from 
November  1,  1884,  and  with  indorser  ap- 
proved by  Murray  &  Gordon,  the  wife's  at- 
torneys, tiie  note  to  be  delivered  to  the  attor- 
neys as  custodians  for  the  parties  to  the 
agreement;  (2)  to  pay  to  her  $3  per  week 
from  the  date  of  the  agreement  until  Decem- 
ber Ist,  following,  and,  further,  to  pay  all 
the  docket  costs  in  the  equity  suit ;  (8)  to 
procure  for  her  a  formal  transfer  of  the  per- 
sonal property  in  the  house  where  she  lived. 
Then  follows  this  final  stipulation  bv  her: 
'^Said  Martha  Jane  Irvin  agrees  that,  in  any 
proceeding  she  may  institute  against  her  hus- 
band for  divorce,  she  will  not  assign  any 
other  reason  therefor  than  the  desertion  of  her 
by  her  husband. "   In  fulfillment  of  her  agree 
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ment,  she  joined  her  husband  In  the  deed  of 
the  Elk  Lick  tract,  and  was  paid  the  $1,000. 
She  also  at  once  commenced  proceedings  for 
divorce  aj^ainst  her  husband  on  the  grounds 
of  desertion.  The  second  deed  was  prepared, 
also  note  for  $4,000,  with  an  approved  in- 
dorser,  as  well  as  formal  transfer  of  the  per- 
■onal  property,  all  of  which,  with  the  $1,000 
in  money,  ^ere  tendered  her  at  the  expira- 
tion of  the  twenty  days,  the  deed  for  execu- 
tion, the  note,  transfer,  and  money  for  her 
acceptance;  but  for  some  reason,  she  then 
declined  to  do  either.  But  on  2Sth  March, 
1885,  she  concluded  to  carry  out  her  agree- 
ment, and  delivered  this  paper  to  her  at- 
torneys: "Cleartield,  Pa.,  March  28th,  1885. 
This  is  to  certify  that,  after  having  consid- 
ered the  propriety  of  carrying  out  the  ar- 
rangement in  writing  made  with  John  Irvin 
in  September  last,  and  after  consultation  with 
my  friends  and  other  counsel,  I  have  defi- 
nitely detennined  to  carry  out  the  same ;  and 
I  hereby  authorize  my  said  attorneys,  Murray 
&  Gordon,  to  discontinue  the  equity  suit, 
proceed  forthwith  with  the  divorce  case,  and 
in  all  respects  carry  out  the  agreement  ac- 
cording to  its  tenor  and  effect.  Martha  Jane 
Irvin. '^  Then,  on  24th  April,  1885,  she  exe- 
cuted the  second  deed;  and  received  the  second 
$1,000,  and  the  bill  of  transfer  of  the  per- 
sonal property.  At  the  same  time,  the  note 
on  which  this  suit  was  first  instituted,  in- 
dorsed by  Annie  M.  Irvin,  her  husband's 
sister,  was  delivered  to  her  attorneys,  Mur- 
ray &  Gordon,  and  they  thereupon  delivered 
to  him  this  receipt :  ''This  is  to  certify  that 
we  have  this  day  had  and  received  from  John 
Irvin  his  negotiable  promissory  note,  dated 
October  8th,  1884,  for  four  thousand  dollars, 
with  interest  from  December  1st,  1884,  in- 
dorsed by  Annie  M.  Irvin,  the  same  being  re- 
ceived by  us  and  delivered  to  us  as  custodi- 
ans, in  pursuance  of  an  arrangement  made 
September  11th,  1884,  when  a  certain  agree- 
ment was  made  between  Martha  Jane  Irvin, 
wife  of  James  A.  Irvin,  and  said  John  Ir- 
vin, by  which  we  are  to  hold  the  same  until 
such  time  as  said  Martha  Jane  Irvin  shall 
have  procured  a  divorce  from  the  bonds  of 
matrimony  without  alimony  from  her  said 
husband,  and  not  to  deliver  the  same  to  said 
Martha  Jane  Irvin  until  said  divorce  shall 
be  obtained,  provided  that  her  procuring  or 
obtaining  said  divorce  is  not  hindered,  de- 
layed,: or  defended  against  by  said  James  A. 
Irvin,  and  she  shall,  after  proper  exertions 
on  her  part,  be  prevented  from  obtaining  it 
prior  to  November  1st,  1885.  Witness  our 
hands  and  seals  this  24th  April,  1885.  Mur- 
ray &  Gordon." 

it  will  be  noticed  this  paper  is  dated  more 
than  six  months  after  the  agreement,  and  is 
not  signed  by  her.  Nothing  further  was 
done.  Afterwards,  there  was  a  reconcilia- 
tion between  the  husband  and  wife,  and  for 
a  considerable  time  they  lived  together,  but 
again  separated.  The  note  was  not  delivered 
to  her  by  her  attorneys.  The  sui  t  was  brought 
December  81,  1889,  on  the  note,  but,  as  al- 
ready noticed,  afterwards,  on  17th  Septem- 
ber, 1890,  the  plaintiff  amended  her  state- 
ment, and  based  her  ri^ht  to  recover  on  the 
agreement  of  11th  of  September,  1884.  The 
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case  first  came  on  for  trial  in  the  court  below 
September  21,  1890.  Tlie  plaintiff  then  of- 
fered in  evidence  the  agreement,  and  proof 
of  the  execution  and  delivery  of  the  deeds, 
discontinuance  of  the  equity  suit,  and  sur- 
render of  the  premises  in  which  she  had  lived ; 
then  called  Mr.  Gordon,  one  of  her  attorneys, 
as  a  witness  to  the  agreement.  When  on  the 
stand,  on  examination  as  a  subscribing  wit- 
ness, he  produced  the  note  as  the  one  referred 
to  in  the  contract.  Then  the  court,  against 
the  objection  of  plaintiff's  counsel,  permitted 
defendant's  counsel  to  cross-examine  him  as 
to  the  circumstances  attending  the  giving  of 
the  note,  the  nature  and  extent  of  the  attor- 
neys' custody.  He  stated  that  part  of  the 
contract  was  they  were  to  hold  the  note  until 
the  wife  had  procured  a  divorce,  provided 
the  husband  made  no  defense  to  it.  The 
cross-examination  further  elicited  evidence 
of  a  parol  understanding  or  agreement  at  va- 
riance with  the  written  one,  and  contradic- 
tory of  it.  The  defendant,  having  offered  in 
evidence  the  paper  signed  by  the  wife,  dated 
March  28th,  ana  the  receipt  by  her  attorneys 
of  April  24,  1885,  rested ;  and  thereupon  the 
court,  being  of  opinion  that  a  part  of  the  con- 
sideration for  the  defendant's  contract  was  a 
stipulation  by  the  wife  that  she  would  pro- 
cure a  divorce,  the  contract  was  void  as 
atrainst  public  policy,  directed,  perempto- 
rfly,  a  verdict  for  defendant.  On  appeal  by 
plaintiff  to  this  court,  the  Judgnient  was 
reversed.  See  Irvin  v.  Irvin^  142  Pa.  271. 
There  were  82  assignments  of  error,  but  the 
reversal  was  on  these  grounds:  (1)  It  was 
error  to  permit  defendant  to  inject  his  defense 
by  a  cross  examination  of  plaintiff's  witness, 
called  to  testify  to  the  written  agreement. 
(2)  That  the  testimony  thus  introduced  was 
in  direct  contradiction  of  the  written  instru- 
ment, and,  there  being  no  allegation  of  fraud, 
accident,  or  mistake,  was  not  admissible.  On 
these  two  points  the  judgment  was  reversed, 
although  there  is  a  very  strong  intimation 
by  Paxson,  Ch.  «/.,  who  rendered  the  opin- 
ion, that  even  an  attempt  by  defendant,  in 
an  orderly  way,  to  have  set  up  an  unlawful 
or  immoral  transaction,  to  which  he  was  a 
party,  as  a  defense  to  his  obligation,  would 
not  have  availed  him.  The  case  having  again 
come  on  to  trial  in  the  court  below,  plain- 
tiff offered  and  read  the  agreement  of  11th 
September,  1884,  and  gave  evidence  of  the 
discontinuance  of  the  equity  proceedings, 
the  execution  and  delivery  of  the  two  deeds, 
also  the  surrender  of  possession  of  the  house, 
and  the  $4,000  note,  and  rested.  The  de- 
fendant then  offered  evidence  to  show  a  parol 
agreement  between  the  counsel  of  the  wife 
and  John  Irvin's  counsel,  with  her  consent 
that  when  the  second  $1,000  was  paid,  no 
more  should  be  paid  until  the  wife  had  pro- 
cured a  divorce,  and  that  the  $4,000  note  was 
not  to  be  surrendered  to  her  until  the  decree 
of  divorce  was  entered ;  that  the  contempo- 
raneous parol  agreement  was  the  sole  induce- 
ment to  John  irvin's  executing  the  written 
one,— this  for  the  purpose  of  showing  that 
plaintiff  had  no  right  to  the  possession  of 
the  note  for  institution  of  suit,  and  that  the 
contract  was  void  as  against  public  policy. 
To  this  offer  plaintiff  objected,  and  the  court 
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OTermled  it.  I>efendant  then  offered  the  two 
papers,  dated  respectiyely  the  28th  of  March 
and  24th  of  April,  1885,  which,  on  objection 
by  plaintiff,  were  also  rejected,  and  the  court 
directed  a  verdict  for  plaintiff  for  the  $4,000, 
with  interest.  Hence,  we  have  this  appeal 
by  defendant.  He  assigns  five  errors,  bat 
they  are  practically  three.  The  first  two  were 
settled  by  the  decision  of  the  court  when  the 
case  was  here  before.  The  defendant  could 
not  introduce  bis  defense  by  a  cross*  exam  {na- 
tion of  plaintiff's  witness,  called  merely  to 
prove  and  identify  papers.  We  could  add 
nothing  to  what  was  so  concisely  said  by 
Chief  Jfutiee  Pazson,  in  his  opinion  on  that 
point. 

As  to  the  third  assignment,  the  rejection 
of  the  offer  to  prove  there  was  a  parol  contract 
by  which  the  $4,000  note  was  not  to  be  de- 
livered to  plaintiff  by  her  attorneys  until  she 
had  procured  a  decree  of  divorce,  the  prelim- 
inary question  for  the  court  was.  Had  the 
plaintiff  made  out,  clear  of  any  taint  of  ille- 
gality, a  contract  by  defendant  to  pay  her 
$4,000?  It  will  be  noticed  she  offered  in 
evidence  the  agreement  of  11th  of  September, 
1884.  There  is  no  semblance  of  an  illegal 
consideration  in  this  agreement.  She  only 
expressly  stipulates  she  will  not  assign  any 
other  cause  for  the  divorce  than  desertion. 
In  this  there  was  not  only  nothing  unlaw- 
ful, but  there  was  nothing  discreditable  to 
either.  From  the  very  fact  of  excluding 
other  causes  there  is  a  fair  implication  that 
the  husband  was  conscious  of  the  existence 
of  others  involving  graver  moral  turpitude 
than  desertion.  A  sense  of  shame  in  him 
still  remained ;  and  there  was  a  willineness 
on  her  part  to  suppress  that  which  would  be 
disgraceful  tohim,  and  annoying  to  his  broth- 
ers and  sisters.  This  is  all  that  can  possibly 
be  inferred  from  this  particular  stipulation, 
while  all  the  other  parts  of  the  agreement 
bear  witness  to  a  perfectly  irood  considera- 
tion. He  owned  very  valuable  lands,  which 
It  was  impossible  to  dispose  of  at  a  satisfac- 
tory price  unless  she  joined  in  the  deed. 
This  she  agreed  to  do  for  the  consideration 
of  $6,000.  She  then,  by  formal  seal  and  ac- 
knowledgment, released  her  interest  in  the 
filk  Lick  tract  for  the  consideration  of  $1,000, 
and  her  interest  in  sixteen  other  tracts  for  the 
consideration  of  $5,000,  the  two  making  the 
$6,000  consideration  named  in  the  agreement. 
8he  offered  proof  that  afterwards  she  sur- 
rendered possession  of  the  house  she  lived  in, 
and  discontinued  the  equity  suit  to  restrain 
her  husband  from  selling  the  land.  She  then 
offered  evidence  to  identify  the  note  deliv- 
ered to  her  attorneys,  and  put  it  in  evidence, 
and  rested.  How  stood  the  case  now?  She 
had  shown  a  perfectly  valid  contract  with 
her  husband's  brother,  by  which  she,  for  a 
valuable  consideration,  $6,000,  had  agreed 
to  part  with  a  right,  worth,  in  case  she  sur- 
vived her  husband,  far  more  than  she  was 
to  get.  This  right,  by  two  formal  deeds, 
she  proved  she  had  relinquished.  She  had 
not  procured  a  divorce  from  him,  but  this 
she  had  not  agreed  to  do.  She  had  instituted 
proceedings,  *which  were  then  pending,  in 
which  she  assigned  but  the  single  cause, 
desertion.  Her  case  was  complete  in  every 
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particular,  and,  np  to  this  stage,  entitled 
her  to  a  verdict,  what  is  the  defense  ?  That 
the  consideration  for  the  $4,000,  in  part, 
was  the  procuring  by  her  of  a  decree  or  di- 
vorce, and  therefore  the  contract  is  avoided. 
As  to  this,  the  contract  could  not  be  reformed 
by  interpolating  the  alleged  suppressed  con- 
sideration. While  it  is  settled  that  when, 
by  fraud,  accident,  or  mistake,  a  material 
stipulation  has  been  omitted  from  an  instru- 
ment, equity  will  reform  it,  it  will  not  do 
so  when  the  omission  is  intentional.  Ko 
chancellor  would  listen  an  instant  to  such  a 
plea.  But  it  is  alleged  the  parol  contract 
stipulated  for  an  unlawful  consideration  on 
part  of  plaintiff,  and  therefore  it  would  be 
against  public  policy  to  enforce  the  contract 
on  her  behalf.  The  rule  invoked  is  well 
settled,  and  was  recognized  long  before  Chi- 
lin»  V.  Elaniem,  2  Wils.  841,  decided  in 
England  as  early  as  1765.  That  case  only 
more  clearly  defined  and  sustained  it,  by 
reasons  which,  though  often  assailed,  have 
been  but  little  shaken  by  professional  and 
judicial  criticism  since.  There,  the  suit 
was  on  a  bond  for  £700.  The  instrument, 
while  lawful  on  its  face,  had  been  corruptly 
given  to  stifle  a  prosecution  for  perjunr.  The 
action  was  debt,  and  the  plea  special,  set- 
ting out  the  unlawful  consideration  as  a  de- 
fense. The  plaintiff  demurred,  and  Judg- 
ment was  entered  for  defendant,  Wilmot,  CK. 
J.,  saying:  ''The  present  condition  is  for 
the  payment  of  a  sum  of  money,  but  that 
payment  to  be  made  was  grounded  upon  a 
vicious  consideration,  whidi  is  not  inconsis- 
tent with  the  condition  of  the  bond,  but 
strikes  at  the  contract  itself  in  such  manner 
as  shows  that,  in  truth,  the  bond  never  had 
any  legal  entity."  And  the  opinion  closes 
in  these  words:  "We  are  all  of  the  opin- 
ion  that  judgment  mav  be  for  defendant; 
that  the  averment  pleaded  is  not  contradic- 
tory, but  explanatory,  of  the  condition ;  that 
the  bond  was  void  ab  initio,  and  never  had  any 
existence."  In  the  numerous  cases  decided 
since,  both  in  England  and  this  country,  the 
weight  of  authority  has  probably  carried  the 
principle  beyond  the  limit  of  the  leading 
case,  and  permitted  a  plea,  not  alone  explana- 
tory, but  expressly  contradictory,  of  the  con- 
sideration in  the  bond,  where  the  contract 
was  of  such  illegality  or  immorality  that 
its  enforcement  would  be  injurious  to  the 
public  welfare.  And  a  distinction  has  been 
taken  between  those  contracts  in  which  the 
consideration  affects  only  the  parties  and 
those  in  which  it  affects  the  public.  In  this 
state  it  has  been  held  that  a  note  or  bond 
given  in  fraud  of  creditora  is  valid  as  be- 
tween the  parties;  and  in  Bwin»  v.  Draw), 
24  Pa.  62,  62  Am.  Dec.  859,  it  was  held, 
upon  full  consideration,  that  a  bond  given 
a  husband  on  a  collusive  transaction  to  de- 
fraud his  wife  could  be  enforced,  and  the 
obligor  would  not  be  permitted  to  show  his 
own  turpitude  to  defeat  a  recovery.  But, 
in  that  case,  the  court  uses  this  language, 
by  Woodward,  «/.;  **I  do  not  say  the  rule 
is  applicable  to  contracts  forbidden  by  stat- 
ute, or  which  are  contra  b&nos  mores;  they 
stand  on  their  own  ground,  which  it  is  now 
not  necessary  to  examine."    The  ground  on 
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which  they  itand  is  stated  by  Black,  J.,  in 
Jenkim  ▼.  Fmolar,  24  Pa.  808,  which  waa  a  con- 
tract between  adjoining  landowners  who,  for 
their  mutual  advantage,  agreed  to  fence  in 
a  public  road :  "The  contract  being  wholly 
Yoid,  one  of  the  parties  cannot  sue  the  other 
for  a  breach  of  it."  The  substance  of  the 
decision  is  that  a  contract  between  indiyid- 
uals  which  is  necessarily  prejudicial  to  the 
convenience  and  welfare  of  the  public  must 
not  be  enforced,  no  matter  how  flagrant  and 
malicious  the  breach  of  it  by  one  of  the  par- 
ties. So,  while  the  rule  laid  down  in  Evant 
y.  Draw,  mpra,  Bwan  y.  Seott,  11  Serg.  & 
R.  155,  and  other  cases,  that  a  demand  on  an 
illegal  transaction  will  be  enforced  if  the 
plaintiff  can  make  out  his  case  without  dis- 
closing the  illegality,  that  rule  has  not  been 
invariably  applied  to  contracts  where  the  il- 
legal consideration  is  a  violation  of  statute 
or  an  immorality  detrimental  to  the  public. 
In  such  cases  the  courts  may  overlook  the  par- 
ties, and  consider  the  question  one  of  public 
policy.  As  is  said  in  Smith's  Leading  Cases, 
in  noU  by  Hare  &  Wallace  (8th  ed.  vol.  1, 
p.  752),  where  most  of  the  cases  are  care- 
fully cited:  '^The  better  opinion  seems  to 
be  that  there  is  no  universal  rule,  and  that 
each  case  must  be  governed  in  some  degree  by 
its  own  circumstances.  The  maxim  *Nemo 
alUgana  turpitudinem  miam  audisndui*  is  in- 
flexible, as  between  the  parties,  but  may 
yield  to  considerations  of  public  policy  and 
the  duty  of  preventing  the  consummation  of 
a  fraudulent  and  illegal  purpose."  Nor,  is 
the  rule  universal  in  Its  application  to  cases 
where  the  consideration  is  violative  of  a  stat- 
ute, as  will  be  noticed  from  the  cases  cited 
to  the  leading  case. 

And  this  brings  us  back  to  the  reasoning 
of  Wilmot,  «/.,  in  the  leading  case,  CoUins 
T.  Blantem,  9upra:  Is  the  contract  grounded 
upon  a  vicious  consideration,  whicn  strikes 
at  the  contract  itself  in  such  a  manner  as 
shows  that,  in  truth,  it  never  had  a  legal 
entity?  If  the  consideration  for  the  payment 
of  the  $4,000  was  that  plaintiff  should  obtain 
a  divorce  from  her  husband,  the  considera- 
tion was  a  violation  of  statute  by  both.  The 
second  section  of  the  Act  of  1815  provides 
that  in  her  petition  or  libel  she  shall  set  out 
the  cause  for  the  divorce,  and,  under  oath  or 
afiirmation,  state  that  it  is  not  made  out  of 
levity  or  collusion.  If  this  was  the  consid- 
eration for  the  $4,000,  it  was  in  violation  of 
statute,  and  was  so  vicious  that  the  contract 
never  had  a  legal  existence.  Kilhorn  v.  Field, 
78  Pa.  194.  That  the  plaintiff  and  defend- 
ant  stipulate  for  a  falsehood  to  the  court, 
and  contract  that  one  of  them  shall  commit 
perjury  to  bolster  up  the  falsehood,  clearly 
renders  the  contract  void  a5  initio^  if  based 
on  such  iniquity. 

In  passing  upon  the  correctness  of  the 
court's  ruling,  we  must,  however,  consider 
how  the  case  stood  when  this  offer  was  made. 
The  plaintiff  had  offered  in  evidence  a  writ- 
ten contract  bv  which  she  agreed,  by  deeds, 
to  relinquish  her  right  of  dower  in  a  tract  of 
land  worth  $150,000 ;  also  her  right  of  dower 
in  16  other  tracts,  and  any  right  she  bad  in 
all  his  personalty ;  also,  that  she  would  de- 
liver up  possession  of  the  house  wherein  she 
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lived;  that  she  would  discontinue  the  sail 
to  restrain  the  sale  by  his  sister.  For  thia 
he  was  to  pay  to  her  $6, 000.  She  then  proved 
that  all  sue  was  to  do  she  had  done.  The 
consideration  in  one  deed  was  $1,000,  and  in 
the  other  $5,000,  making  $6,000,  for  which 
she  had  receipted,  but  he  had  only  paid  her 
$2, 000.  All  this  was  proven  beyond  dispute, 
and  the  further  fact  appeared  that,  after  the 
agreement,  they  had  resumed  nuudtal  rela- 
tions, and  lived  together  for  several  years. 
She  had  rested  her  case.  The  defendant  then 
offers  evidence,  not  in  denial  of  a  single  fact 
established  bv  her,  but  to  show  a  contempo- 
raneous parol  agreement  between  her  attor- 
neys and  his,  that  the  $4,000  note  was  not  to 
be  delivered  until  she  had  procured  a  di- 
vorce, —this  for  the  purpose  of  making  void  the 
written  contract.  That  is,  the  offer  is  to 
prove  that,  with  the  knowledge  of  the  clients, 
their  eminent  and  reputable  cotmsel,  in  utter 
disregard  of  their  duty  or  fidelity  to  the  courts 
and  in  plain  violation  of  the  law  of  the  land, 
engaged  in  traffic  in  divorces,  and,  for  a  con- 
sideration passing  between  Uie  parties,  bar- 
gained for  a  collusive  decree :  There  were 
presented  to  the  court  for  consideration  two 
rules,  each  founded  on  public  policy:  (1) 
A  written  contract  cannot  be  contradicted, 
altered,  or  added  to  by  parol,  except  for 
fraud,  accident,  or  mistake.  The  reason  for 
this  rule  is  very  concisely  given  in  Wodoek 
V.  Bobiman,  148  Pa.  503 :  ''If  it  were  not  for 
the  rule,  no  man  would  be  able  to  protect 
himself,  by  the  most  solemn  forms  and  at- 
testations, against  falsehood,  misrepresenta- 
tion, and  perjury."  The  other  rule  is  the 
one  already  noticed:  (2)  If  an  unlawful 
consideration  for  a  contract  be  detrimental 
to  public  morals,  the  courts  mav  permit  a 
party  to  such  contract  to  set  up  his  own  tur- 
pitude as  a  defense  to  a  breach  of  it.  It  must 
be  kept  in  mind  the  suit  was  not  on  a  bond, 
bill,  note,  or  mortgage  expressing  a  nominal 
or  money  consideration,  and  which  was  met 
by  an  offer  to  prove  the  real  consideration, 
as  in  nearly  every  reported  case  in  which  the 
question  is  considered.  It  was  on  a  contract 
setting  out  in  detail  a  full  consideration  on 
part  of  plaintiff  for  the  money  defendant  was 
to  pay,— a  consideration  which  he  had  re- 
ceived, and  for  years  had  been  in  the  enjoy- 
ment of,  and  which  he  did  not  pretend  to 
deny.  But  he  says  to  plaintiff :  •'True,  the 
contract,  as  represented,  was  made.  The  pur- 
pose of  that  was  not  to  obtain  a  divorce,  but 
to  free  valuable  lands  of  your  claim  upon 
them,  that  the  title  might  be  passed,  and  a 
favorable  sale  made.  True,  you  pi^d  the  full 
consideration,  and  have  not  received  what 
you  were  to  get.  This  contract  was  a  good 
one  for  me.  It  was  fair,  with  no  taint  of 
illegality.  But  there  was  another,  a  verbal 
contract,  not  in  writing,  which  is  illegal, 
made  by  our  attorneys,  by  which  you  were 
to  get  a  divorce.  That  avoids  the  legal  con- 
tract, and  you  cannot  recover. "  This  was  the 
attitude  in  which  defendant  stood  when  the  of- 
fers of  testimony  were  made.  Clearly,  un- 
der the  whole  testimony,  —that  of  plaintiff, 
which  was  heard,  and  that  of  defendant, 
which  was  offered,— the  integrity  of  the  es- 
tablished written  contract  could  not  be  af- 
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feeted  by  what,  if  trae.  was  a  collateral  un- 
dertaking to  do  an  unlawful  act.  The  wr i  tten 
eontract  did  not,  as  in  CoUim  t.  BiatUem,  rest 
on  a  vicious  consideration,  which  struck  at 
Che  contract  itself,  so  that  it  never  had  a  le- 
gal entity^  It  rested  on  a  perfectly  good  con- 
sideration, wholly  independent  of  the  merely 
collateral  promise,  ao  verdict  against  it, 
cm  such  evidence,  ought  to  have  been  or  could 
have  been  sustained. 

It  must  be  remembered,  when  this  offer 
was  made  the  ludge  was  sitting  as  a  chan- 
cellor to  administer  equity.  On  the  law,  de- 
fendant had  not  the  shadow  of  defense.  He 
now  becomes  the  actor,  asking  that  in  equity 
his  written  contract,  the  fruits  of  whidi  he 
had  in  his  pocket,  be  wiped  out  of  existence. 
Why?  Because,  according  to  his  own  stoiy, 
he  and  plaintiff  had  participated  in  a  crime. 
Therefore  he  prays  the  chancellor  to  reach  out 
his  hand  and  save  him  from  payment  for  the 
good  bargain  he  has  made  with  his  brother's 
wife.  Of  course  his  oonduct  meets  the  in- 
dignation of  the  chancellor.  He  has  suffered 
no  wrong ;  only  wants  to  perpetrate  one ;  and 
therefore  cannot  be  aided  on  the  ground  on 
which  equity  affords  relief  to  other  suitors. 
But  the  question  for  Uie  chancellor  is  not 
what  is  his  wickedness,  but  whether  bark- 
ening to  his  appeal  will  tend  to  encourage 
or  deter  other  evil -disposed  persons  from 
making  illegal  contracts.    The  answer  to  that 

auestion  determines  the  public  policy.  We 
bink,  in  view  of  the  special  facts  in  this 
case,  to  have  listened  to  such  a  defense,  in- 
stead of  promotins  the  good  of  the  public, 
would  have  tended  to  promote  trickery  and 
perjury,  to  evade  payment  of  debts.  While, 
if  plaintiff  had  offered,  to  sustain  her  claim, 
merelv  a  bond,  bill,  or  note,  and  defendant 
had  ofrered  to  prove  the  consideration  was  un- 
lawful, the  evidence  would  have  been  admis- 
sible, yet  in  view  of  the  facts  here,  the  court 
properly  rejected  the  testimony. 
The  averment  that,   while  there  was  no 


fraud  in  the  making  of  the  parol  agreementi 
the  plaintiff's  use  ot  the  written  agreement^ 
before  a  decree  of  divorce,  is  a  fraud  upon 
him,  is  without  foundation.  Assume  he  en- 
tered into  such  agreement  He  knew  no  such 
decree  could  be  legally  entered,  because  of 
that  very  agreement ;  and,  further,  he  knew 
that,  by  resumption  of  the  marital  relation, 
after  the  libel  for  divorce  had  been  filed,  the 
wife  condoned  her  husband's  offenses  prior 
thereto,  and  the  cause  for  divorce  at  the  date 
of  the  agreement  ceased  to  exist,  by  reason 
of  the  condonation.  This,  according  to  his 
own  showing,  puts  him  in  the  attitude  of  at- 
tempting to  defraud  her  out  of  the  written 
consideration  passing  to  her,  after  be  has  re- 
ceived every  penny  he  was  to  get.  Without 
infringing  on  any  principle  in  any  of  the 
decidM  cases,  we  are  entirely  clear  in  our 
ludgment  that  no  policy  of  the  law  or  regaid 
for  the  public  good  requires  us  to  aid  defend- 
ant in  the  perpetration  of  such  a  wrong  upon 
his  brother's  wife. 

As  to  the  note  not  being  in  plaintiff's  pos- 
session at  the  time  of  suit  Drought,  such  phy- 
sical possession  of  it  was  not  necessary  to  sus- 
tain her  action.  If,  as  she  clearly  proved, 
she  bad  done  all  she  was  required  to  do  un- 
der the  written  agreement,  she  had  a  right 
to  demand  and  have  possession  of  the  note. 
If  it  had  not  been  produced  at  the  trial,  she 
could  have  recovered  on  the  ajn'eement,  with- 
out it.  The  written  stipulation  was  that  she 
was  to  be  paid  $4,000  on  1st  November,  1885, 
if  she  signed  the  deeds  and  performed  the 
other  conditions  of  the  written  agreement. 
This  payment  was  to  be  evidenced  by  a  note 
payable  at  that  date.  If  the  note  had  never 
been  delivered  to  her  attorneys,  her  right  to 
recover  would  have  been  clear.  If  delivered 
and  not  handed  to  her,  the  agreement  still 
evidenced  her  right  to  the  money.  All  the 
assignments  of  error  are  overruled,  and  th§ 
judgment  i$  ^^fflrmed. 
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Hary  J.  DONOVAN.  Appt., 

HARTFORD  STREET  R  CO. 

(06  Oonn.  2QL> 

1.  The  relatioii  of  carrier  mnd  _ 
gBv  does  net  exist  between  a  street  railway 
oompany  and  a  person  who  baa  given  a  siipiaL 
whicb  was  seen  and  responded  to,  for  a  oar  to 
stop,  but  who  was  strack  by  the  unexpected 
•wlDfriiig  of  the  ear  from  its  proper  track  onto  a 
switch  traok. 

t.  Strikiiiir  IfroBitlie  complaint  in  an  ae. 
tion  to  recover  damages  for  negligent  injuries 
the  allegation  that  defendant  was  a  common  car- 
rier of  paaeengers  is  not  error  unless  other  alle- 


Nom.— On  the  question  when  a  person  becomes 
a  pasaenger  before  actually  entering  the  carrier^s 
rehJcle,  see  Webster  v.  Fitchburg  B.  Oo.  (Masso  24 
I<.  B.  A.  fiSl.  and  note* 
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gations  show  that  the  relation  of  carrier  and  pa^ 
senger  existed  between  plaintiff  and  defendant. 

8.  The  court  will  take  IJndicial  notice 
that  a  street  railway  oompany  is  a  common  car- 
rier of  passengers. 

4.  If  esflii^nce  of  a  street  railway  com- 
pany in  not  aTOidinf  the  deflection  of 
a  car  from  the  main  track  to  abranoh  track  so 
as  to  strike  a  person  waiting  to  take  It,  is  a  ques- 
tion of  fact  upon  which  the  decision  of  the  trial 
oourt  is  conclusive. 

6.  An  accident  to  a  person  waitinif  for 
a  street-cart  who  is  struck  by  the  sudden 
switching  of  the  car  upon  a  side  track,  does  not 
make  a  prima  fade  case  of  negligence  on  the 
part  of  the  carrier. 

(December  1,  IflSU' 

APPEAL  by  plaintiff  from  a  jndgment  of 
the  City  Court  of  Hartford  in  favor  of 
defendant  in  an  action  brought  to  recover 
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damages  for  penonal  inluries  alleged  to  bare 
been  caoaed  bj  tbe  negligence  of  defendant 
Id  permitting  a  car  which  she  had  signaled 
with  the  intention  of  becoming  a  passenger  on 
It  to  enter  upon  a  switch  track  upon  which 
she  was  standing  and  come  in  contact  with 
her.    Afflrmed. 

The  facts  are  stated  In  the  opinion. 

Messn.  Koger  Welles  and  Uriah  Ca4se« 
for  appellant: 

Tbe  alle^ition  stricken  out  was  a  proper 
and  legal  description  of  the  company.  The 
forms  adapted  to  suits  of  this  character  all 
contain  such  an  allegation. 

2  Ch.  PI.  859;  PracUce  Act,  pp.  67,  58,  59. 

A  street  railway  company  is  a  common  car- 
rier of  passengers,  with  duties  and  responsibil- 
ities similar  to  those  of  a  railroad  company. 

Booth,  Street  Railway  Law,  §  824. 

When  the  plaintiff  was  struck,  the  relation 
of  carrier  and  passenger  had  begun  between 
the  parties. 

Booth,  Street  Railway  Law,  §  826. 

The  company  should  be  the  last  one  to  claim 
that  she  was  not  a  passenger,  and  should  not 
be  sustained  in  such  a  claim. 

Burhridge  v.  Eantoi  Oiiy  OdMe  R.  Co.  86 
Mo.  App.  669;  2  Am.  &  Eng.  Encyclop.  Law, 
p.  744. 

The  branch  track  was  the  "  carrier's  prem- 
ises/' so  that  the  plaintiff  was  injured  by  the 
carrier,  on  the  carrier's  own  premises. 

Snow  y.  Fitehbury  R  Co.  186  Mass.  552; 
Ihdge  y.  BosUm  d  B.  8.  S.  Oo.  2  L.  R.  A.  88, 
148  Mass.  207;  25  Am.  &  Ens.  Encyclop. 
Law,  p.  1081,  note  6;  Amended  Charter,  5 
Private  Laws,  498.  §  9. 

The  accident  proyes  negligence. 

Knoioles  y.  Orampton,  55  Conn.  886;  John- 
§on  V.  Hudson  River  R,  Ch.  20  N.  Y.  65,  75 
Am.  Dec.  875;  Davis  v.  QuUford,  65  Conn. 
851;  Farrea  y.  Waterhury  Horse  R  Oo,  90 
Conn.  289. 

A  question  of  duty  is  a  question  of  law. 

Nolan  y.  New  York,  N.  K  dk  H.  R,  Ch.  68 
Conn.  461. 

As  there  was  here  a  contractual  relation  ez- 
IstiD^  between  the  parties,  the  rule  of  ree  ipsa 
loquitur  applies  to  this  case. 

Lennon  y.  Rawitoer,  57  Conn.  687;  Carpue 
T.  London  dB.RCo.6Q.  B.  747;  LeBarron 
T.  East  Boston  Ferry  Ch.  11  Allen,  817.  87 
Am.  Dec.  717;  Feital  v.  Middlesex  R  Co.  109 
Mass.  898,  12  Am.  Rep.  720;  Curtis  y.  Roches- 
ter dk  S.  R.  Co.  -iS  N.  Y.  584.  75  Am.  Dec. 
258;  Edgerton  r.  New  York  db  H.  R.  Co.  89  N. 
Y.  227;  2  Am.  &  Eng.  Encyclop.  Law,  p.  709, 
note  7. 

Messn,  Robinson  its  Robinson,  for  ap- 
pellee: 

Not  until  the  car  had  stopped  in  response  to 
a  signal  and  for  the  purpose  of  accepting  a  per- 
son as  a  passenger,  and  until  the  person  is  at- 
tempting to  get  on,  does  he  become  a  passenger. 

Smith  y.  8t.  Paul  City  R.  Co.  82  Minn.  1, 
60  Am.  Rep.  650;  Brien  y.  Bennett,  8  Car.  & 
P.  724;  Chicago,  B.  dtQ.R  Co.  y.  Mehlsack, 
181  III  61;  Shearm.  &  Redf.  Neg.  §  262,  and 
notes. 

The  street  is  in  no  sense  a  passenger  station 
for  the  safety  of  which  the  company  is  respon- 
sible. 

Booth.  Street  Railway  Law.  §  826;  Piatt  y. 
29L.a  A. 


Forty-Seeond  Street  db  O.  Street  Farry  R  €h.X 
Hun.  124. 

Plaintiffs  claim  that  she  established  a  prims 
facie  case  of  negligence  by  proving  the  acci- 
dent without  contribution  was  properly  oyer- 
ruled. 

Oibbon$  T.  Wilkes-Barre  <§  Suburban  Street 
R.  Co,  156  Pa.  279;  Booth,  Street  Railway 
Law.  §§  828.  861. 

The  facts  as  found  by  the  court  below  do 
not  constitute  negligence. 

The  switch,  wnich  was  placed  to  direct  the 
car  up  Asylum  street,  was  turned  by  an  ac- 
cident imusual,  not  to  be  anticipated,  and  not 
imputable  to  the  defendant. 

WhiU  y.  Milwaukee  City  R.  Co.  61  Wis.  636, 
60  Am.  Rep.  154;  Carter  y.  Kansas  City  Cable 
R.  Co.  42  Fed.  Rep.  87;  Booth,  Street  Rail- 
way Law,  §  882. 

The  speea  of  the  car.  not  exceeding  the  pace 
of  a  man  on  a  quick  walk,  was  not  sufficient 
to  constitute  negligence. 

28  Am.  &  Eng.  Encyclop.  Law,  p.  10122, 
note  1. 

No  negligence  can  be  imputed  to  the  de- 
fendant because  of  the  appliances  in  use:  (1)  be- 
cause no  allegation  to  that  effect  is  made,  and 
(2)  because  they  were  the  usual  and  so  far  as 
appears  the  only  ones  in  use. 

Unger  y.  Forty-Second  Street  d  Q.Street  Ferry 
R.  Co.  51  N.  Y.  497;  Carter  v.  Kaneae  OUy 
Cable  R.  Co.  supra. 

Running  a  car  off  the  track,  a  possible  and 
not  uncommon  contingency  constitutes  no  neg- 
ligence. 

Allreuter  y.  Hudson  River  R.  Cb.  2  £.  D. 
Smith,  151;  28  Am.  &  Eng.  Encyclop.  Law,  p. 
1081.  note  1;  Maeomber  y.  Nichole,  44  Mich. 
212;  Hazel  v.  PeopU^s  Pose.  £.  O?.  182  Pa.  96; 
White  y.  Milwaukee  City  R,  Co.  supra. 

Running  a  car  upon  the  wrong  track  does 
not  constitute  neeligence. 

Altreuter  y.  midson  River  R.  Co.  supra;  23 
Am.  &  Eng.  Encyclop.  Law.  p.  1081.  note. 

The  company  had  a  clear  right  to  run  its  car 
on  either  track,  and,  as  against  pedestrians  or 
other  yehicles,  had  a  superior  right  upon  its 
own  ti'acks. 

Booth,  Street  Railway  Law,  S  808;  Ife- 
Keever  y.  Market  Street  9.  Co.  69  Cal.  294. 

Street  railway  companies  are  liable  for  in- 
juries to  pedestrians  as  any  other  yehide  is 
and  in  no  other  degree,  and  are  held  to  ordi- 
nary care  only. 

Maryland  Agr.  College  y.  Baltimore  d  P.  R. 
Co.  48  Md.  484;  Unger  y.  Forty-Second  Street 
d  O.  Street  Ferry  R.  Co.  51  N.  Y.  497;  Fatfi  y. 
Tower  Qrove  d  L.  R.  Co.  18  L.  R.  A.  74,  105 
Mo.  587;  Booth,  Street  Railway  Law,  §  809; 
Pitchers.  Pwpl^s  Street  R.  Co.  164  Pa.  660; 
Bhrieman  y.  East  Harrisburg  City  f^xss.  R, 
Co.  17  L.  R  A.  448, 160  Pa.  180;  28  Am.  A 
Eng.  Encyclop.  Law.  p.  1019. 

Eyen  if  the  plaintiff  had  been  a  passenger, 
she  could  not  recoyer. 

Booth,  Street  Railway  Law.  g  828. 

The  plaintiff's  case  has  no  standing  in  court 
because  the  question  of  the  neglisrence  inyolyed 
is  manifestly  a  pure  question  offset  for  the  de- 
termination of  the  trud  Judge  or  Jury. 

McDonough  y.  Metropolitan  R.  Co.  187  Mass. 
210;  FarreU  y.  WaterburyBoree  R  Co.  ^ 
Conn.  289;  C^Neil  y.  Eaet  Windsor,  63  Conn. 
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154;  Ehrimtan  t.  Bait  Harruburg  City  Pass, 
JB.  Co,  supra:  Sioux  City  ^P.ILGo,  v.  Stout, 
«4  U.  8.  17  Wall  657,  21  L.  ed.  745;  Beach, 
Contrib.  Neg.  §  163. 

As  the  courc  oelow  did  Dot  impose  upon  the 

SlaiDtiff  an^  duty  whateyer,  nor  absolye  the 
efendant  ^om  any  duty  which  the  law  re- 
quired of  it,  nor  in  any  respect  violate  any 
rale  or  principle  of  law,  this  court  will  not  re- 
view its  conclusion. 

Wilhams  y.  OlinUm,  28  Ck>nn.  264;  Daniels 
▼.  Saybrook,  34  Conn.  877;  Congdon  y.  Nor- 
wich,  87  Conn.  414;  Young  y.  JVew  Ha/ven,  89 
Conn.  485;  Brsnnan  y.  Fair  Baven  d  W.  B, 
Co.  45  Conn.  284,  29  Am.  Rep.  679;  Dexter  y. 
McCready,  54  Conn.  171;  Fiskey.  Forsyth  Dye- 
ing, Laundering  dt Bleaching  Co.  57  Conn.  119; 
FarreU  y.  Waterbury  Horse  B.  Co.  00  Conn. 
2S9;  (n^eil  y.  East  Windsor,  68  Conn.  154. 

FoBii,  «/.,  delivered  the  opinion  of  the 
eourt: 

The  plaintiff's  first  reason  of  appeal  is  that 
the  "  court  erred  in  striking  out  of  the  origi- 
nal complaint,  on  the  motion  of  the  defend- 
suit,  the  allegation  that  the  defendant  was  on 
October  25,  1890,  a  'common  carrier  of  pas- 
sengers by  horse  railroad, '  because  it  appears 
by  other  allegations  in  the  complaint  that  at 
the  time  and  place  of  the  accident  the  relation 
of  carrier  and  passenger  existed  between  the 
parties,  and  that  the  plaintiff  was  injured 
while  attempting  to  carry  out,  on  her  part, 
«n  implied  contract  l)etween  her  and  said  car 
driyer  that  she  should  take  passage  on  qaid 
car  at  that  point  on  said  Asylum  street  where 
she  was  struck  bv  said  car,  by  Its  hav- 
ing been  negligently  turned  from  the  track 
whereon  it  should  have  gone."  The  plain- 
tiff, thus,  it  will  be  seen,  bases  her  claim  of 
«rror  upon  the^ncession  of  that  which  is 
manifestly  true,  nunely,  that  the  action 
of  the  court  of  which  she  complains  could  in- 
jure her  only  in  case  the  other  allegations  of 
the  complaint  showed  that  the  relation  of  car- 
rier and  passenger  existed  at  the  time  of  the 
injuiy,  between  the  defendant  and  herself.  In 
other  words,  the  statement  that  the  defendant 
was  a  common  carrier  of  passengers  would  be 
irreleyant,  in  a  complaint  for  personal  in- 
Jury,  unless  such  complaint  contained  other 
statements  showing  that  the  person  injured 
sustained  such  a  relation  to  such  common 
carrier  as  conferred  the  right,  by  reason  there- 
of, and  in  no  other  way,  to  recover  damages 
for  such  injury  in  an  action  based  on  contract, 
for  failure  to  perform  an  implied  promise, 
or  in  tort  for  the  breach  of  an  imposed  duty. 
MeElroy  v.  Nashua  db  L,  B  Corp,  4  Cush. 
400,  50  Am.  Dec.  794 ;  Eaton  v.  Boston  d  L. 
B.  Co.  11  Allen,  500,  87  Am.  Dec.  780; 
Buswell,  Personal  Injuries,  g  5. 

Our  first  inquiry,  therefore,  is.  Does  the 
complaint  in  this  case  contain  such  allega- 
tions ?  The  gist  of  the  averments  in  reference 
to  the  injury  is,  not  that  the  plaintiff  was 
hurt,  either  while  riding  upon  the  car  of  de- 
fendant, or  while  in  the  act  of  getting  on  or 
off  such  car.  It  is  not  even  alleged  that  at 
the  time  of  the  injury  the  plaintiff  was  upon 
premises  lawfully  in  the  occupation  or  con- 
trol of  the  defendant;  but  the  statement  is 
that  the  injury  occurred  while  the  plaintiff 
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was  at  a  safe  distance  from  the  track  on  which 
the  car  should  go,  —a  place  safe  for  the  plain- 
tiff, and  convenient  for  her  to  get  on  board. 
It  would  seem  from  the  complaint  that  the 
place  where  she  awaited  the  car  was  the  sams 
from  which  she  gave  the  sif^nal  that  she  de- 
sired to  get  on  board, — a  signal  which,  we 
are  askeof  to  infer,  was  seen  and  recognized 
although  the  complaint  fails  to  aver  that  fact. 
Again,  the  injury  is  not  alleged  to  haye  been 
receiyed  by  reason  of  the  failure  of  the  de- 
fendant's servants  to  acknowledge  or  respond 
to,  or  to  comply  with  the  signal  of  the  plain- 
tiff, nor  that  they  failed  to  use  proper  en- 
deavors to  stop,  or  in  fact  to  stop,  as  soon  as 
they  should  have  done,  in  order  to  receive  the 
plaintiff  on  board,  at  the  place  desired  by 
her ;  but  the  allegation  is  that  the  car,  while 
going,  was  so  carelessly  and  negligently 
managed  and  directed  as  to  turn  from  the 
track  where  it  should  have  gone,  and  run 
against  the  plaintiff.  Now,  it  is  manifest 
that  here  is  no  allegation  of  a  cause  of  action 
growing  out  of  the  relation  of  carrier  and 
passenger,  in  express  terms,  and  according 
to  the  rules  of  pleading,  which  require  direct 
statements,  and  exclude  those  by  way  of  argu- 
ment or  ii^erence  merely,  which  demand  the 
averment  of  ultimate  and  issuable,  not  of 
probative  or  evidential,  facts.  While,  there- 
fore, what  the  plaintiffs  counsel  say  in  their 
brief,  referring  to  the  Connecticut  Practice 
Act  (pages  57-59),  is  correct,  namely,  that 
''the  forms  adapted  to  suits  of  this  character 
all  contain  the  allegation  that  the  defendant 
was  a  common  carrier,"  it  is  equally  true 
that  they  all  contain,  also,  other  allegations 
making  such  averment  relevant,  showing  a 
contract,  undertaking,  or  dut^,  or  a  liability 
of  the  defendant  to  the  plaintiff,  growing 
out  of  the  relation  of  the  parties,  which  is 
here  utterly  wanting,  so  far  as  any  direct 
or  positive  statement  Is  concerned.  But,  more 
than  this,  the  facts  stated  In  this  complaint 
are  not  such  as  even  indirectly,  and  bv  way 
of  eyidence  or  inference,  tend  to  indicate, 
either  the  existence  of  the  relation  of  carrier 
and  passenger  between  the  parties,  or,  if  we 
were  to  assume  sucn  relation,  that  the  cause 
of  action  was  in  any  way  founded  upon  it. 
The  negligence  relied  on  was  such  as  might 
Just  as  well  arise  in  any  case  where  two  per- 
sons were  usin^  the  public  street,  each  law- 
fully, but  each  independent  of  the  other ;  and 
of  course,  in  any  such  case,  it  would  not 
matter  that  one  of  such  persons  was  a'common 
carrier.  Even  if  it  could  be  held— and  no 
case,  we  think,  can  be  found  anywhere  that 
would  be  a  precedent  for  the  ruling— that  the 
defendant  was  under  a  special  duty,  imposed 
upon  it  by  law,  to  stop  its  car  so  as  to  safely 
receive  the  plaintiff  as  a  passenger,  there  is, 
as  we  have  seen,  nothing  in  the  complaint 
adapted  to  recovery  for  a  breach  of  such  duty. 
It  was  not  in  fact  claimed  that  any  injure 
was  so  received,  but  instead  it  was  claimed, 
in  argument,  that  if  the  car  had  stopped  be- 
fore entering  upon  the  switch,  and  before 
reaching  the  place  where  it  would  be  nec- 
essary, in  order  to  have  taken  the  plaintiff 
on  board,   the  deflection  might  have  been 

Erevented.    Evidence,  therefore,  of  an  injury 
y  failure  to  stop  to  allow  the  plaintiff  to 
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fet  on  board,  would  not  have  been  admissl- 
le.  Sfiepard  y.  Neio  Haven  eft  Northampton 
Co.  46  Ck>nn.  54.  **  Under  the  practice  act  the 
right  to  recoTer  rests-  upon,  and  is  limited 
by,  the  facts  alleged  in  the  complaint." 
Loomis,  «/.,  in  Povier$  ▼.  Muhey,  51  Conn. 
482.  But,  without  further  discussion  of  this 
matter,  it  must,  we  think,  be  evident  that  the 
ruling  of  the  court  could  in  no  way  have  in- 
lured  the  plaintiff,  provided,  notwithstand- 
ing such  ruling,  the  facts  as  to  the  situation 
of  the  parties  were  fully  found  as  they  appear 
and  are  conceded  to  be,  and  that  such  facts 
show  that  such  relation  of  carrier  and  pas- 
sen  srer  did  not  exist  at  the  time  when  the 
plalDtiff  was  struck  by  the  car.  We  think 
they  do  so  show,  for  while,  perhaps,  more 
favorable  to  the  plaintiff's  contention  on  this 
point  than  the  allegations  of  the  complaint, 
since  it  appeared  in  evidence  that  the  driver 
did  see,  and  responded  to,  the  plaintiff's 
signal ;  that  he  expected  to  stop  for  her  to 
get  on  board ;  and  that  she  advanced  upon 
the  crosswalk  for  that  purpose, — such  facts 
are  not  sufficient  to  establish  the  relation. 
Creamer  v.  West  End  Street  R  Co.  156  Mass. 
820,  16  L.  R.  A.  490;  Piatt  v.  Forty-Seeond 
Street  db  G.  Street  Ferry  R  Go.  2  Hun,  124; 
Booth,  Street  Railway  Law,  g  826.  A 
common  carrier  is  bound  to  exercise  a  high 
degree  of  care  towards  those  who  have  put 
themselves  under  his  care  as  passengers,  but 
not  until  they  have  thus  put  themselves 
under  his  care.  Up  to  that  time,  although 
they  may  have  contracted  with  him  for  their 
future  transportation,  he  owes  no  more  care 
to  them  than  to  any  third  party.  His  special 
duty  begins  when,  by  coming  upon  his 
premises,  or  in  the  act  of  enterini;  his  vehi- 
cle, the  actual  relation  of  passenger  to  carrier 
is  assumed.  We  therefore  think  the  plaintiff 
was  not  injured  by  the  action  of  the  court 
in  this  recrard.  Indeed,  upon  the  facts  al- 
leged and  shown,  the  court  was  bound,  with- 
out this  averment  (therefore  unnecessary,  by 
the  rules  of  both  common- law  and  code  plead- 
ings) ,  to  take  Judicial  notice  that  the  defend- 
ant was  a  common  carrier  of  passengers,  if 
such  fact  was  relevant.  5  Special  Laws  Conn, 
pp.  a06,  492 ;  Gen.  Stat.   §  1087. 

The  second  reason  of  appeal  is  that  the 
court  erred  in  not  holding  upon  the  facts 
found,  that  the  defendant  was  guilty  of  neg- 
ligence in  not  avoiding  the  deflection  of  its 
car  from  its  Asylum  street  track  to  and  upon 
its  branch  track,  which  deflection  caused  the 
injury  to  the  plaintiff.  We  think  it  clear 
that  whether  there  was  negligence  in  this 
respect  must,  under  the  exceptional  circum- 
stances of  the  case,  be  regarded  as  a  question 
which  can  be  determined  by  no  standard  save 
that  of  the  conduct  of  a  reasonable  man  of 
ordinary  prudence  under  like  circumstances ; 
that  is  to  say,  the  law  can  apply  no  precise 
measure  or  rule,  and  therefore  tlie  inquiry  Is 
one  of  fact,  in  regard  to  which  the  deter- 
mination of  the  trial  court  is  conclusive. 
FarreU  v.  WaterburyHone  R  Co,  60  Conn. 
289 ;  Fntts  v.  New  York  db  N.  E.  R  Co.  62 
Conn.  503 ;  O'NeU  v.  Eait  Windsor,  68  Conn. 
154. 

The  remaining  reason  of  appeal  alleges  er- 
ror in  overruling  the  plaintin's  claims  of  law 
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upon  the  facts  found ;  restating  thuSi  in  ef- 
fect, the  ground  of  the  previous  reason,  ad- 
ding, however,  the  claim  that,  it  being 
found  that  there  was  no  contributory  negli- 
gence on  the  part  of  the  plaintiff,  the  proof 
of  the  accident  was  prima  facie  evidence  of 
negligence  on  the  part  of  the  defendant, 
which  was  not  rebutted  by  the  facts  of  the 
case.  We  think  the  law  is  otherwise.  Bvi- 
Urn  V.  FHnk,  51  Conn.  842,  851,  50  Am.  Rep. 
24 :  Lennon  v.  Bawitur,  57  Conn.  588,  587. 
Tktfre  M  no  error  in  ihs  judgment  complained 

The  other  Judges  concurred,  except  Ham- 
erwXej9  */•#  who  dissented. 

Hamerfllej',  i7.,  dissenting: 

I  cannot  concur  in  the  conclusion  reached 
by  a  majority  of  the  court. 

1.  The  complaint,  as  originally  drawn,  al- 
leged that  the  defendant  was  at  the  time  of 
the  accident  a  common  carrier  of  passengers 
by  horse  railroad,  and  that  the  plaintiff  had 
then  occasion  to  take  passage  on  one  of  the 
cars  of  the  defendant,  of  the  color  and  kind 
usually  run  on  said  line  westward  at  said 
Ford  street;  that  the  plaintiff  at  said  time 
was  at  the  comer  of  Asylum  and  Ford  streets, 
when  a  car  of  the  defendant,  westward  bound, 
approached  the  place  where  the  plaintiff  was 
awaiting  the  same ;  that  she  gave  to  the  serv- 
ants of  the  defendant  in  charge  of  said  car 
the  usual  and  customary  signal  that  she 
wished  to  board  the  car;  that  the  plaintiff 
was  then  at  a  distance  from  the  tracks  of  the 
defendant  on  which  said  car  should  go,  such 
as  to  render  it  safe  for  the  plaintiff,  and  con- 
venient for  her,  to  get  on  board  the  same, 
had  it  not  been  for  the  carelessness  and  neg- 
ligence of  the  defendant  and  its  said  servants ; 
that  said  servants  so  carelessly  and  negli- 
gently managed  and  directed  said  car  that  it 
turned  from  the  track  where  it  should  have 
ffone,  and  ran  against  the  plaintiff  with  great 
Force  and  violence ;  that  by  means  thereof  the 
plaintiff  was  injured,  etc.  Upon  motion  of 
the  defendant  the  court  ordered  the  allegation 
that  **  the  defendant,  at  the  time  of  the  acci- 
dent, was  a  common  carrier  of  passengers  by 
horse  railroad,  and  that  the  plaintiff  had  then 
occasion  to  take  passage  on  one  of  the  cars  of 
the  defendant  of  the  color  and  kind  usually 
run  on  said  line  westward  at  Ford  street,"  to 
be  stricken  from  the  complaint.  This  was 
error.  It  is  evident  the  allegations  expunged 
relate  to  the  very  gist  of  the  plaintiff's  spe- 
cial cause  of  action.  She  was  not  seeking 
redress  on  account  of  negligence  in  the  driver 
of  a  private  carriage  or  of  an  express  cart. 
The  negligence  relied  on  was  not  such  as 
miffht  arise  where  two  persons  are  using  the 
public  street,  each  independent  of ,  and  under 
no  special  duty  towards,  the  other.  It  was 
the  negligence  involved  in  the  performance 
of  the  duty  imposed  fay  law  upon  a  common 
carrier  of  passengers,  being  a  street- rail  road 
corporation,  towards  a  person  havine  occa- 
sion to  use  a  car  of  that  company,  and  havine 
duly  signified  a  desire  to  use  that  car,  and 
approaching  the  car,  with  the  knowledge  of 
its  driver,  for  the  purpose  of  entering  the 
same.  The  fact  that  the  defendant  was  run- 
ning the  car  in  question  as  a  conucon  carrier 
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of  passeDgers,  and  that  the  plaintiff  was  ex- 
ercising her  legal  right  to  approach  and  en- 
ter this  car  as  a  passenger,  with  the  knowl- 
edge of  the  defendant,  constitated  material 
facte,  on  which  the  pleader  relied.  The  con- 
ditions of  an  injury,  the  special  relations  of 
the  persons  at  the  time  of  the  injury,  and 
their  special  rights  and  duties  towards  each 
other,  are  material  facts,  on  which  the  pleader 
has  a  right  to  rely  in  an  action  based  on  in- 
jury from  negligence.  In  granting  the  mo- 
tion to  expunge,^  the  court  necessarily  ruled 
that  the  fact  that  the  injury  was  caused  while 
t!ie  plaintiff  was  in  the  exercise  of  her  legal 
riglit  to  approach  and  enter  the  car,  and 
while  the  defendant  was  under  a  special  duty, 
imposed  upon  it  by  law,  to  stop  its  car  so  as 
snfely  to  receive  the  plaintiff  as  a  passenger, 
cotild  not  be  treated  as  a  part  of  the  transac- 
tion proper  to  be  considered  in  determining 
what  care  was  actually  exercised  by  the  de- 
fendant, but  was  wholly  immaterial  to  the 
f plaintiff 's  cause  of  action.  I  think  such  rui- 
ng was  material  error.  It  was  suggested  in 
argument  that  the  allegation  was  immaterial, 
because  the  complaint  did  not  directly  allege 
that  **  the  relation  of  carrier  and  passenger  ex- 
isted between  the  parties,  and  that  the  con- 
tract relation  of  carrier  and  passenger  could 
not  be  inferred  from  the  other  facts  alleged. " 
This  assumes  that  the  allegation  was  material 
only  as  introductory  to  an  allegation  of  the 
contract  relation  of  carrier  and  passenger. 
This  assumption  is  not  true.  The  al  legation 
was  material,  as  supporting  the  duty  implied 
by  law  from  the  fact  alleged,  viz.,  the  duty 
to  stop  Its  car  al  the  place  mentioned,  and 
with  the  care  proper  to  enable  a  person  who 
bad  started  to  board  the  car  in  the  manner 
alleged  to  do  so  safely.  That  such  duty  is 
imposed  on  the  corporation,  as  a  corollary  to 
the' special  privileges  granted  It,  seems  clear. 
Whether  the  obligations  of  that  duty  are  an- 
alogous to,  or  the  same  as,  the  obligations 
involved  in  the  contract  relation  of  carrier 
and  passenger,  is  immaterial  to  the  question 
in  band ;  and  it  is  therefore  immaterial 
whether  such  contract  relation  may  begin 
when  a  waiting  passenger  demands  passage, 
and  his  demand  is  acquiesced  in  by  the  de- 
fendant, or  must  be  postponed  a  few  seconds, 
until  the  passenger's  hand  or  foot  is  brought 
in  actual  contact  with  the  car.  It  was  also 
claimed  that  such  error  is  not  material  be- 
cause the  court  did  in  fact  take  judicial  no- 
tice of  the  defendant*8  being  a  common 
carrier  of  passengers,  and  did  receive  all  the 
CTidence  which  the  plaintiff  could  introduce 
under  the  allegations  expunged.  It  seems  to 
me  that  the  same  erroneous  view  of  the  law 
that  induced  the  court  to  strike  out  the  alle- 

Sktion  entered  into  the  finding  of  the  coturt  on 
e  question  of  negligence,  and  injuriously 
affected  the  interests  of  the  plaintiff,  and  is 
therefore  sufficient  ground  for  a  new  trial. 

2.  The  conclusion  drawn  by  the  court  from 
the  facts  found  is  an  erroneous  conclusion  of 
law,  which  this  court  can  properly  review. 
If  the  fact  of  negligence  hinff^  only  on  the 
prudence  shown  by  this  particulsEr  driver  in 
the  performance  of  an  individual  duty,  defin- 
able only  in  connection  with  tiie  special 
emergency  of  this  one  case,  the  finding  by 
90L.R.A. 


the  trial  court  of  no  negligence  might  be  con- 
clusive, but  the  fact  of  negligence  hinges 
wholly  upon  a  ruling  on  two  questions  pre- 
sented by  the  ascertained  and  admitted  facta 
spread  upon  the  record :  (1)  Was  it  the  duty 
of  the  defendant  corporation  to  adopt  the  pre- 
caution mentioned,  and  bring  its  cars  to  a 
stop  at  the  place  specified,  in  order  to  take 
on  passeneers  who  are  there  standing  for  the 

Surpose  of  boarding  the  cars  in  pursuance  of 
emand  for  passage  made  by  the  passengers, 
and  acce|>tea  by  the  conductors  of  the  cars? 
(2)  Was  it  the  duty  of  the  defendant  corpora- 
tion to  adopt  such  precaution  for  the  purpose 
of  preventing  the  unexpected  deflection  of  its 
cars  from  their  proper  and  apparent  course 
at  a  crosswalk  on  a  crowded  street,  and  acci- 
dent always  involving  danger,  which  occas- 
ionally happens  at  this  place?  The  court 
below  ruled  that  such  was  not  the  duty  of 
the  defendant,  because,  in  the  opinion  of 
the  court,  the  adoption  of  such  precaution 
was  not  required  by  ordinary  prudencer  In 
this  ruling  I  think  the  court  erred,  and  fail 
to  see  how  there  can  be  any  doubt  but  that 
ordinary  prudence  does  require  the  taking  of 
such  precaution.  The  opinion  of  the  major- 
ity of  the  court,  however,  rests  on  the  as- 
sumption that,  no  matter  how  clear  it  may 
be  that  the  court  below  erred,  its  action  can- 
not be  reviewed,  because  the  wrong  conclu- 
sion is  an  erroneous  inference  of  fact,  and  not 
an  erroneous  ruling  or  **  decision  upon  a  ques- 
tion of  law  arising  in  the  trial. "  I  cannot 
come  to  such  concl  usion .  It  is  unnecessary  to 
attempt  a  reconciliation  of  the  apparently 
conflicting  results,  and  more  conflicting  dic- 
ta, to  be  K>und  in  our  decisions  on  the  ques- 
tion of  negligence  as  one  of  fact  or  law.  I 
doubt  if  consistency  is  possible  until  we  rec- 
ognize the  fact  that  the  arbitrary  rule — which 
is  the  rule  of  ancient  practice,  changed  into 
an  absolute  mandate  by  the  constitutional 
provision  that  the  right  of  trial  by  jury  shall 
remain  inviolate— which  protects  the  pro- 
vince of  the  jury  from  the  interference  of  a 
judge  in  a  jury  trial,  is  inherently  incapable 
of  full  application  to  court  trials,  and  ought 
not  to  be  conclusive  in  distinguishing  those 
inferences  of  the  court  which  are  produced  in 
whole  or  in  part  by  weighing  evidence  and 
the  credit  to  be  given  witnesses,  and  so  are 
inferences  of  fact,  from  the  evidence  to  be 
finally  settled  by  the  trial  court  from  those 
inferences  which  are  drawn  solely  from  the 
facts  specifically  found,  in  producing  which 
facts  the  evidence  has  exhausted  itself,  and 
left  nothing  for  the  court  but  to  draw  its 
inference  in  the  exercise  of  its  legal  judgment 
from  the  facts  it  has  found,  an^  so  are  in- 
ferences of  law  which  can  be  reviewed  by  a 
court  of  errors.  Eayden  v.  AUyn^  55  Conn. 
289.  This  attempt  is  unnecessary,  because 
the  inference  of  the  court  below  which  de- 
termined its  judgment  is  wholly  based  on  the 
court's  definition  of  a  legal  public  duty  aris- 
ing from  ascertained  conditions  affecting  the 
general  public,  and  such  definition,  in  trials 
to  the  court,  has  repeatedly  been  held  by  this 
court  to  be  a  question  of  law.  Negligence, 
as  a  fact,  may  depend  on  the  degree  of 
prudence  exercised  by  an  individual  in  a 
special  emergency,  or  it  may  depend  on  the 
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exlstenoe  of  a  duty  to  the  public  assumed  by 
a  corporation  in  acceptinflc  its  charter  and 
exercising  the  privileges  eranted  thereby. 
In  the  latter  case,  where  the  facts  are  ad- 
mitted, we  have  uniformly  regarded  the 
question  of  negligence  as  one  of  law.  The 
right  to  occupy  the  streets  of  a  city,  given 
to  a  railroad  corporation,  clearly  involves  a 
legal  duty  to  use  such  simple  and  appropriate 
precautions  as  will  minimize  the  danger  to 
the  public  caused  by  such  occupation ;  and 
whether  a  particular  precaution  comes  within 
that  duty  may  be  a  question  of  law.  And 
so,  in  this  case,  when  the  ascertained  facts 
clearly  established  the  danger  (that  of  a  car 
suddenly  diverted  from  its  course,  without 
notice  to  the  occupants  of  a  crowded  street, 
and  in  such  manner  as  to  so  deceive  a  careful 
person  that  he  cannot  avoid  collision),  the 
remedy  (a  simple  and  appropriate  precaution, 
in  no  way  onerous,  involving  for  the  defend- 
ant no  delay  or  trouble  that  is  not  a  necessary 
incident  to  the  use  of  its  appliances),  and 
the  failure  to  adopt  that  precaution,  the  in- 
ference of  a  trial  judge  that  such  failure  was 
not  a  violation  of  legal  duty  is  a  ruling  or 
''decision  upon  a  question  of  law,"  which 
this  court  should  review.  In  FarreU  v. 
Waterbury  Bone  B,  Co,,  60  Conn.  256,  we 
held  that  no  general  rule  has  vet  been  formu- 
lated, the  application  of  which  will  deter- 
mine with  certainty,  in  every  case,  whether 
the  inference  as  to  negligence  to  be  drawn 
from  ascertained  facts  is  one  of  fact  or  law. 
But  the  instances  are  many  where  a  particular 
rule  has  been  laid  down,  when  the  inference 
of  negligence  depends  on  the  question  of  legal 
duty 7  and  in  that  case  the  following  cases  in 
support  of  such  particular  rule  were  cited : 
QaUagher  v.  New  York  A  N,  E,  B.  Co,  67 
Conn.  446,  6  L.  R.  A.  787 ;  Dyson  v.  New 
York  di  N,  B,  B,  Co.  57  Conn.  9 ;  Nolan  v. 
New  York,  N,  H,  <fc  H,  B,  Co,  58  Conn.  461 ; 
Beardsley  v.  Hartford,  60  Conn.  629,  47  Am. 
Rep.  677.  In  OaUagher  v.  New  York  dk  N, 
E,  B,  Co.  the  duty  of  a  railroad  company 
to  build  a  fence  in  a  particular  place  was 
held  to  be  a  question  of  law,  and  the  court 
says:  "For  these  reasons  we  conclude  that 
the  defendant  was  under  no  duty  to  fence  the 
road  at  the  place  in  question,  and  so  the  en- 
tire foundation  on  which  the  trial  court 
predicated  the  finding  of  negligence  fails, 
and  the  judgment  was  erroneous.  **  In  Dyeon 
V.  New  York  db  N.  E,  B  Co.  the  duty  of  a 
railroad  to  slacken  speed  at  a  partfcular  place 
is  held  to  be  a  question  of  law.  In  Nolan  v. 
New  York,  N.  H,  db  H.  B  Co,  the  duty  to 
slacken  speed  is  held  to  be  a  question  of  law, 
as  also  the  duty  to  build  a  fence  in  a  partic- 
ular place  under  particular  circumstances; 
and  the  right  of  this  court,  in  a  case  of 
negligence,  to  determine  as  a  question  of  law, 
whether  the  facts  stated  disclose  any  duty 
which  the  defendant  owed  to  the  plaintiff, 
and  which  was  neglected,  is  distinctly  af- 
firmed. In  Beardsley  v.  Hartford  a  findiug 
of  negligence  by  Judge  Beardsley  was  over- 
ruled, because  the  finding  involved  an  er- 
roneous view  of  the  duty  of  the  city  to  take 
a  certain  precaution  against  daneer  in  a  high- 
way at  the  place  and  under  the  circumstances 
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stated  in  the  flndi ng.  To  treat  the  determina* 
tion,  under  fixed  conditions,  of  the  legal  duty 
of  individuals  or  corporations,— especially  a 
duty  that  arises  from  considerations  of  public 
policy, — ^as  a  question  of  fact,  to  be  finally 
settled  in  each  case  by  a  trial  court,  involves 
the  surrender  by  this  court  of  a  most  im- 
portant  jurisdiction,  vital  alike  to  the  pro- 
tection of  individual  rights  and  corporate 
interests.  The  refusal  to  review  this  judg- 
ment involves  such  a  surrender.  The  record 
is  conclusive  that  the  judgment  is  based  on 
an  erroneous  view  of  the  defendant's  duty 
under  the  condi  tions  found  and  stated.  There 
was  no  question  of  adequacy  of  performance. 
There  was  no  question  of  the  exercise  of  ordi- 
nary  prudence  in  the  face  of  sudden  and 
peculiar  emergency,  and  of  conflicting  con- 
siderations that  might  affect  one  in  such 
emergency.  The  conclusive  and  sole  in- 
ference on  which  the  judgment  is  based  is  one 
that  decides  whether,  under  the  ascertained 
and  constantly  recurring  conditions  found, 
the  legal  duty  of  the  defendant  requires  it 
to  take  the  precaution  specified.  This  plainly 
appears  from  the  finding.  The  injury  oc- 
curred from  the  sudden  swinging  of  a  car 
from  its  proper  track  in  a  manner  so  unex- 
pected as  to  strike  and  seriously  injure  the 
plaintiff,  lawfully  in  the  street,  and  exercis- 
ing all  due  caution,  and  also  in  the  exercise 
of  a  legal  right  to  enter  the  car,  in  pursuance 
of  an  agreement  between  her  and  the  con- 
ductor. This  defiection  of  the  car  was  caused 
by  the  defendant,  in  the  use  of  its  own  ap- 
pliances. The  court  finds  that  such  accident 
''occasionally,  but  not  frequently,  happens.*' 
and  that  the  only  way  to  prevent  the  acci- 
dent is  for  the  driver  of  a  car  approaching  the 
switch  to  "come  to  a  full  stop  or  slow  walk, 
and  examine  the  switch  after  the  hind  feet 
of  the  team  have  passed. "  Upon  these  facts, 
the  plaintiff  claimed,  as  a  matter  of  law,  that 
it  was  the  duty  of  the  defendant  to  instruct 
its  servants  "to  approach  such  switches  at  a 
walk,  or  to  come  to  a  full  stop,  if  necessary, 
so  as  to  avoid  such  an  accident,"  and  that  it 
was  the  duty  of  the  defendant's  servant,  in 
this  case,  "to  have  looked  and  seen  whether 
the  switch  was  properly  placed,  or  not,  when 
the  car  struck  it."  Upon  this  claim  of  law 
the  court  held  that  the  legal  duty  of  the  de- 
fendant did  not  require  it  to  take  such  pre- 
caution, and,  after  finding  that  this  precau- 
tion is  not  usually  taken  by  drivers,  said, 
"  nor  do  I  think  ordinary  prudence  requires 
it. "  Whether  ordinary  prudence  requires  the 
defendant  to  use  such  a  precaution,  in  the 
fulfillment  of  its  duty  to  use  its  appliances 
in  the  public  street  so  as  to  avoid  all  unnec- 
essary danger  to  the  public,  is  not  a  question 
of  fact,  for  a  car  driver  to  pass  upon  in  the 
first  instance,  and  a  trial  court  to  finally  de- 
termine, but  a  question  of  legal  duty,  involv- 
ing grave  considerations  of  public  policy, 
whose  determination  by  a  trial  court  can  be 
reviewed  by  this  court.  The  precaution  was 
a  reasonable  and  simple  one,  necessary  to 
avoid  occasional  accidents  which  might  prove 
dangerous.  It  was  the  legal  duty  of  the  de- 
fendant to  adopt  such  a  precaution. 
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Mayor,  eta,  of  SAYAl^NAH,  Fiffn.  in  Err., 

Thomas  MULLIGAN. 
(.^ Oa. } 

^  1.  Tbib  miialelpal  anthcnitlefl  of  a  eity 
have  no  li^ht  to  destroj'  the  private 
Iiroperty  of  a  oitisen  for  the  public  good  with- 
out oompeDsating  him  for  tbe  Iom  thus  oooa- 
Atoned,  uDlesB  tbe  property  is  itself  a  Duisance 
endangering  the  pnbllo  health  or  safety.  In  that 
event  it  may  be  destroyed  by  such  municipal 
authorities,  without  paying  the  owner  its  value, 
tf  the  charter  of  the  dty  confers  upon  them  the 
power  to  abate  such  nuisances;  but  even  then, 
unless  the  property  is  first  condemned  as  a  nui- 
sance by  appropriate  proceedings,  its  destruction 
will  be  at  the  peril  of  the  municipal  authorities; 
and,  when  sued  for  its  value,  tbe  burden  is  on 
them  of  showing  that  ft  was  in  fact  a  nuisance, 
and  that  its  destruction  was  really  necessary  to 
the  pubUo  health  or  safety.  In  cases  of  emer- 
gency the  destruction  may  properly  be  ordered 
without  a  preliminary  condemnation,  but  the 
municipal  authorities  will  in  that  event  carry  the 
same  burden. 

8.  In  the  present  caee  the  erldenee 
Bhovred  eondnslvely  and  beyond  qnesp 
tlon  that  the  property  destroyed  was 
in  faet  a  nnisanee*  endangering  the  public 
health,  and  that  the  mayor  and  aJdermen  of 
Savannah  had  due  authority  to  abate  it.  Conse^ 
quently  the  destruction  of  the  property  was 
lawful,  and  the  owner  was  not  entitled  to  re- 
cover its  value  from  the  olty. 

(January  »,  ISttU 

ERROR  to  the  Superior  Court  for  Chatham 
County  to  review  a  ludgment  holding  tbe 
City  of  Savannah  liable  for  the  value  of  certain 
property  destroyed  by  iU  officers  for  the  al- 
leged prevention  of  tbe  spread  of  a  contagious 
disease.    Bevened, 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  Samuel  B.  Adams*  for  plaintiff  in 
error: 

A  dty  Ib  not,  generally,  liable  for  the  acts  of 
Its  officers. 

Attaway  v.  Cariernille,  88  Qa.  740;  DosterY, 
Atlanta,  72  Ga.  238;  Hammond  v.  Richmond 
County,  Id.  188;  Wright  v.  Augvsta,  78  Ga. 
241;  Ogg  v.  Lansing,  36  Iowa,  495,  14  Am. 
Rep.  499;  Mead  ▼.  2few  Haven,  40  Conn.  72, 
16  Am.  Rep.  14;  Brown  v.  Vinalh^iven,  65 
He.  402,  20  Am.  Rep.  709;  Mechem,  Pub.  Off. 
§«^  850,  851;  Ga.  Code,  §  4875;  MacDonneirs 
City  Code,  §§  643  ^  «». 

Section  2226  of  the  Code  does  not  corer  this 
case. 

There  can  be  no  liability  unlefis  this  is  "de- 
dared  by  express  enactment." 

There  was  no  liabilitv  at  common  law  in  the 
cases  mentioned  in  this  section,  or  in  similar 
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Note.— On  the  question  as  to  the  rlflrht  to  com- 
pensation for  property  destroyed  in  abating  a 
publlo  nuisanoe,  see' note  to  Orlando  y,  Prsgg  (Fla.) 
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BowditchY,  Boston,  101  U.  B.  16,  26  L.  ad. 
980;  KeOsrY,  Corpus  Christi,  60  Tex.  614,  82 
Am.  Rep.  614;  2  Dill.  Man.  Corp.  §  956;  Dun- 
bar y.  Augusta,  90  Ga.  890;  Parham  v.  Decatur 
County  Justices  of  Inferior  Ot.  9  Ga.  848; 
Mills,  Em.  DoiL.  ^  7. 

Messrs,  CKflrnilUat  *  Stobbs,  for  defend- 
ant in  error: 

In  the  Constitution  of  the  United  States  the 
language  is,  "nor  shall  private  property  be 
taken  for  pablic  use  without  just  compensa- 
tion." 

In  the  constitution  of  Georgia,  "private 
property  shall  not  be  taken  or  damaged  for 
public  purposes  without  just  and  adequate 
compensation  being  first  paid."  It  is  begging 
tbe  question  to  say  that  the  case  'at  bar  does 
not  come  within  these  constitutional  provisiona 

The  loss  should  be  made  ^od. 

Bishop  V.  Maaon,  7  (Ja.  200:  Toung  v.  Mo- 
Rerme,  8  Ga.  81;  1  Bl.  Com.  139. 

The  paraphernalia  of  a  scarlet-fever  patient 
is  not  a  nuisance  at  common  law. 

If  section  2226  means  anything,  it  means 
that  the  property  to  which  it  refers  should  not 
be  considered  a  nuisance  to  which  the  maxim. 
**8i6  utere  tuo  ut  alienum  non  ladatf'  should 

apply. 

If  this  was  a  njiisanoe,  it  was  a  public  nui- 
sance. 

Bouvier's  definition  of  a  public  nuisance  is, 
"such  an  inconvenience  or  troublesome  offense 
as  annoys  the  whole  community  in  general." 

In  order  to  create  a  legal  nuisance,  the  act 
of  man  must  have  contributed  to  its  existence. 

Wood,  Nuisances,  pp.  118-120. 

The  subject  of  contagious  and  infectious 
diseases,  where  treated,  is  classified  under  an 
entirely  different  head  of  nuisances. 

Ga.  Code,  Index,  p.  1442,  pt.  1,  title  16, 
chap.  1. 

In  the  case  at  bar  and  all  similar  cases,  the 
maxim,  "sic  utere  tuo  ut  alienum  non  ladatf' 
does  not  apply,  because  the  state  of  things 
''exists  or  arises  from  purely  natural  causes." 

Wood,  Nuisances,  p.  118. 

Blackstone  says  "the  absolute  rights"  or 
"civil  liberties"  are  principally  three:  viz.: 
the  right  of  personal  security,  personal  liberty, 
and  private  property. 

In  a  case  of  actuaJ  necessity  to  prevent  the 
spreading  of  a  fire,  the  ravages  of  a  pestUence, 
the  advance  of  a  hostile  army,  or  any  other 
great  public  calamity,  the  private  property  of 
an  individual  may  be  lawfully  taken  and  used 
or  destroyed  for  the  relief,  protection,  or  safety 
of  the  many.  In  all  such  cases  while  agents 
of  the  public  who  officiate  are  protected  from 
individual  liability,  the  sufferers  are  neverthe- 
less entitled  under  the  constitution  to  just 
compensation  from  the  public  for  the  loss. 

Bishop  V.  Macon,  7  Ga.  200. 

It  is  equally  evident  on  the  other  hand,  that 
if  the  private  property  of  an  individual,  the 
whole  or  a  part  of  which  might  otherwise  have 
been  saved  to  the  owner,  is  taken  or  destroyed 
for  the  benefit  of  the  public,  or  of  the  inhab- 
itants of  a  particular  county,  town,  city,  or 
other  smaller  section  of  the  community,  those 
for  whose   supposed  benefit  the  sacrifice  is 


See  also  35  L.  R.  A.  281;  36  L.  R.  A.  554;  41  L.  R.  A.  566. 
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made,  ought  In  equity  and  Justice,  to  make 
good  the  loss  which  ihe  individual  has  sus- 
tained for  the  common  advantage  of  all. 

Ibid,;  Dawson  v.  KvttMr,  48  Qa.  188. 

In  all  cases  where  a  statute  creates  a  right 
of  action  in  individuals  or  a  class  of  individ- 
uals, it  is  remedial. 

ITeal  V.  Moultrie,  12  Ga.  104. 

Remedial  statutes  should  be  liberally  con- 
strued when  enlarging  oommon-law  rights  and 
privileges. 

Price  V.  Bradford,  5  Ga.  808;  Emdefon  v. 
Alexander,  2Ga.85. 

The  term  "property"  in  section  2226  includes 
both  real  and  personal  property. 

Code  5,  g  5;  Davieon  v.  Kuttner,  supra. 

Sunmonst  Oft.  «7.,  delivered  the  opinion 
of  the  court : 

This  was  an  action  against  the  municipal 
corporation  of  the  city  of  Savannah  for  the 
value  of  a  feather  bed,  pillows,  and  mattress 
destroyed  by  a  sanitary  inspector  of  that  city, 
under  orders  of  its  health  officer.  On  certio- 
rari the  superior  court  ruled  that  the  city 
was  liable  to  the  plaintiff,  under  section 
2226  of  the  Code ;  and  to  this  ruling  the  city 
excepted.  The  section  referred  to  Is  as  fol- 
lows: ^Analogous  to  the  right  of  eminent 
domain  is  the  power  from  necessity  vested 
in  corporate  authorities  of  cities,  towns,  and 
counties,  to  interfere  witJi  and  sometimes 
destroy  the  private  property  of  the  citizen 
for  the  public  good,  such  as  the  destruction 
of  houses  to  prevent  the  extension  of  a  con- 
flagration, or  the  taking  possession  of  build- 
ings to  prevent  the  spreading  of  contagious 
diseases.  In  all  such  cases,  any  damages 
accruing  to  the  owner  from  such  acts,  and 
which  would  not  otherwise  have  been  sus- 
tained, must  be  paid  by  such  corporation." 

We  do  not  think  the  section  above  quoted 
is  applicable  to  this  case.  Under  the  ruling 
of  this  court  in  BwrClHvr  v.  Augtuta,  00  Ga. 
890,  a  city  having  the  power,  under  its  char- 
ter, to  abate  nuisances  endangering  the  pub- 
lic health  and  safety,  may  destroy  property 
without  making  compensation  to  the  owner, 
where  the  property  constitutes  a  nuisance  of 
that  kind ;  ana  we  think  the  decision  in  that 
case  controls  the  present  case.  There  the 
city  authorities  destroyed  grain  which  had 
become  wet  and  damaged  by  a  flood  while 
stored  in  the  plaintiffs'  warehouse.  The 
plaintiffs  sued  the  citv  for  the  value  of  the 
grain,  and  it  was  held  by  this  court  that, 
^it  not  being  alleged  in  the  declaration  that 
the  damaged  grain  condemned  and  destroyed 
by  the  municipal  authorities  was  not  a  nui- 
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sance  or  was  not  dangerous  to  the  publlo 
health  (that  being  the  ground  on  which  it 
was  condemned  and  destroyed),  no  cause  of 
action  against  the  municipality  was  set  oat 
in  the  declaration."  Bleckley,  Oh,  «/.,  in 
delivering  the  opinion  of  the  court,  said: 
**To  destroy  property  because  it  is  a  danger- 
ous nuisance'  is  not  to  appropriate  it  to  a 
public  use,  but  to  prevent  any  use  of  it  by 
the  owner,  and  put  an  end  to  its  existence 
because  it  could  not  be  used  consistently 
with  the  maxim,  *eic  viere  tuo  ut  alienum  rum 
ladae.  *  "  Section  2226  of  the  Code,  though 
not  referred  to  in  the  opinion,  was  cited  and 
relied  on  by  counsel  for  the  plaintiff  in  error 
in  that  case,  and  was  not  overlooked  by  the 
court  in  the  consideration  of  the  case.  An 
illustration  of  the  class  of  cases  to  which 
this  section  applies  will  be  found  in  the  case 
of  Dawson  v.  Kuttner,  48  Ga.  188,  the  only 
case  we  know  of  in  which  the  section  referred 
to  has  been  construed.  In  that  case  the  plain- 
tiff was  held  entitled  to  recover  from  the 
municipal  corporation  for  property  destroyed 
by  the  authorities  thereof  in  attempting  to 
prevent  the  spread  of  a  flre,  but  the  fire  did  not 
originate  in  and  had  not  extended  to  the  prop* 
erty  in  question  at  the  time  of  its  destruc- 
tion. In  cases  of  emergency  the  municipal 
authorities,  if  authorized  by  their  charter  to 
abate  nuisances,  are  not  bound,  before  order- 
ing the  destruction  of  property  as  a  nuisance, 
to  wait  until  the  fact  that  the  property  is  a 
nuisance  is  judicially  determined.  In  such 
cases  the  destruction  may  be  ordered  without 
a  peliminaiy  condemnation.  See  Amertcue 
V.  MitcheU,  79  Ga.  807 ;  Dunbar  v.  Augusta, 
supra,  and  cases  cited. 

Unless,  however,  the  property  is  first  con- 
demned as  a  nuisance  by  appropriate  proceed- 
ings, its  destruction  will  be  at  tlie  peril  of 
the  municipal  authorities;  and,  when  sued 
for  its  value,  the  burden  is  upon  them  of 
showing  that  it  was  in  fact  a  nuisance,  and 
that  its  destruction  was  really  necessary  to 
the  public  health  and  safety.  In  the  present 
case  the  evidence  showed  conclusively  and 
beyond  question  that  the  property  destroyed 
was  in  fact  a  nuisance  endangering  the  pub- 
lic health,  having  been  used  as  bedding  by 
a  person  who  had  scarlet  fever,  a  highly  con- 
tagious disease ;  and  the  mayor  and  aldermen 
of  the  city,  under  its  charter,  had  ample  au- 
thority to  abate  the  nuisance.  Code,  §  4875. 
Consequently  the  destruction  of  the  property 
was  lawful,  and  the  owner  was  not  antitled 
to  recover  its  value  from  the  city* 

Judgment 
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Sbbbeb  Dspoert  Bank  y.  Mobklanb. 
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1.  ATerments  that  notice  of  dishonor 
was  received  In  due  time  by  the  aooeptor 
and  at  once  dellyered  to  tbe  drawer  and  Indoner 
hr  blm  are  mere  oodcIusIods  of  the  pleader  and 
do  not  sufficiently  state  dne  dill«enoe. 

■•  A  sabeeqnent  promise  to  pay  will  not 
bind  an  Indorser  wbo  has  been  released  by  laok 
of  notice,  imlem  rapported  by  a  consideration. 

(November  17, 180L) 


APPEAL  by  plaintiff  fiom  a  jadgment  of 
the  Circuit  Court  far  Dayiefls  County  la 
f  ayor  of  defendants  in  an  action  brought  to  en- 
force the  liability  of  the  maker  and  indorser 
upon  an  accommodation  bill  of  exchange. 
Affirmed, 

'    Tbe  facts  are  stated  in  the  opinion. 
MeMTi.  Renben  A.  Miller  and  Tc 


ft  Loekett  for  appellant. 

C*  8.  Walker  for  appelle 


Mr. 


the 


Pryor»  /.,  delivered  the  opinion  of 
court: 

This  caaa  went  off  on  the  pleadings,  the 
court  below  sustaining  a  demurrer  to  the  re- 
ply of  the  plaintiff,  and,  tbe  latter  failing 


Roca— JTeeewtty  cf  new  cofuUUraUon  to  mtvport 
waiver  cffaQure  to givenotitce of  dUhonor  or  euth- 
eequentpromleebyindoreer. 
The  question  of  consideration  has  seMom  been 
dlseuased  In  connection  with  tbls  question  but  the 
DTerwhelmlnff  weight  of  authority  Is  to  the  effect 
that  an  indorser  released  by  tbe  laches  of  the 
holder  of  negotiable  paper  from  liability  thereon 
amy  again  assume  snoh  liability  by  voluntary  ao- 
tlon  on  his  part;  and  this  has  been  permitted  from 
the  beffinnlng  to  the  present  time  In  case  after  case 
without  anything  to  show  that  there  was  any  new 
oonalderatlon,  and  without  any  Intimation  by  the 
•ourts  that  they  considered  such  consideration 
neeeeaary  or  that  the  question  of  liability  was  af- 
fected by  Its  absence. 

W<acer  of  lathes  and  premm/jMrn  of  dXHamoe. 
The  lndorser*s  liability  has  been  fixed  in  two 
ways:  First,  when  the  fact  was  shown  that  be  recog- 
nised bis  continued  liability  either  by  a  promise  to 
pay  or  by  payment  the  presumption  was  raised 
that  there  had  been  no  laches  and  that  he  had 
been  duly  charged  on  the  paper.  This  rule  obtains 
even  in  Jurisdictions  where  a  new  consideration  Is 
required  to  restore  liability  when  the  fact  of  laches 
Is  made  to  appear.  Second,  when  there  was  no 
chance  for  the  operation  of  the  presumption  be- 
canee  the  fact  of  laches  appeared  then  it  was  held 
that  a  distinct  admission  of  liability  operated  as  a 
waiver  of  the  laches. 

The  whole  body  of  case  law  was  fully  examined  in 
1810,  by  Jiidoe  Oowen  in  Tebbetts  v.  I>owd,  S8  Wend. 
sra,  and  be  pointed  out  distinctly  the  difference 
which  should  exist  between  cases  in  which  it  was 
sought  to  hold  the  Indorser  because  of  waiver  of 
tbe  laches  and  those  in  which  his  promise  was 
taken  as  prima  fade  evldenoe  that  due  diligence 
had  been  observed.  In  the  latter  case  he  held  that 
no  proof  of  knowledge  of  laches  was  required,  and 
in  the  former  he  said  that  there  were  three  rules: 
The  flxst  requiring  the  ctoarest  proof  of  knowledge 
of  laches,  the  second  going  to  the  opposite  ex- 
treme, and  the  third,  which  QhaiMaHxiT  Kent  states 
WM  supported  by  the  weight  of  authority,  was  that 
the  knowledge  may  be  mf erred  as  a  fact  from  the 
promise  under  the  attending  circumstances  with- 
out requiring  dear  and  affirmative  proof  of  it^ 

The  doctrines  of  presumption  and  of  waiver  rest 
upon  wholly  diflerent  grounds,  although  in  many 
of  the  adjudged  coses  the  distinction  between  them 
Ina  not  been  dearly  drawn  or  adverted  to.  Tbe 
former  rests  upon  our  common  experience,  that 
neo  will  not  promise  to  do  what  they  are  under  no 
obligation  to  perform,  and  what  they  receive  no 
•onslderatlon  fdr  domg,  and  therefore  the  promise 
Is  held  to  tw  presumptive  evldenoe  that  the  in- 
doner knows  that  aU  things  have  been  rightly  done 
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to  hold  him.  Waiver  is  the  opposite  of  this.  The  in- 
dorser is  held  upon  (the  ground  that  he  expressly 
waives  the  defense  which  he  might  have  set  up. 
But  no  one  can  waive  anything,  of  the  existence  of 
which  he  has  no  notice,  and  therefore  he  must  tw 
conscious,  at  the  time  of  the  new  promise,  of  all  the 
faots  which  in  law  are  essential  to  discharge  him 
from  liability.  If  the  doctrine  of  presumption 
prevails,  its  only  effect  is  to  shift  the  burden  of 
proof.  The  plaintiff  may  rest  upon  proof  of  the 
new  promise,  and  thus  throw  upon  the  indorser  the 
double  biuden  of  showing  laches  and  his  want  of 
knowledge  of  such  laches.  Olassford  v.  Davis,  86 
N.J.  L.  848. 

In  McFatridge  v.  Willlston  (1804)  2S  N.  8. 11,  the 
court  divided  on  the  question  whether  or  not  the 
promise  was  made  with  a  knowledge  of  the  facts, 
but  the  first  opinion  states  that  a  promise  to  pay  is 
only  prima  fade  evidence  of  notice,  and  if  it  la 
found  as  a  fact  that  there  was  a  neglect  to  present 
and  to  give  notice  of  dishonor,  a  waiver  must  tw 
shown  to  enable  the  plaintiff  to  succeed. 

If  the  proof  shows  that  the  demand  was  not  made 
and  notice  given  the  case  does  not  stand  on  the 
presumption  but  upon  the  waiver,  and  this  cannot 
avail  unless  the  defendant  is  shown  to  have  knowl- 
edge of  the  laches  at  the  time  he  made  bis  promise. 
Bruce  v.  Lytle,  18  Barb.  163. 

Without  knowledge  of  the  facts  the  promise  will 
not  amount  to  a  waiver  but  only  to  prima  fade 
evidence  that  all  the  necessary  acts  have  been  duly 
performed.    Harvey  v.  Troupe,  28  MIsb.  680. 
VromiM  a»  evidence  of  notice. 

In  an  action  against  the  drawer  of  a  dishonored 
bill  of  exchange  in  which  notice  of  dishonor  to  the 
defendant  was  not  proved  but  an  agreement  was 
proved  by  the  drawer  after  the  bill  was  dishonored 
to  pay  it  and  several  others  by  installments  if  suit 
was  not  brought  on  them,  the  court  held  that  this 
agreement  was  evidence  that  notice  of  dishonor 
was  given  to  defendant  **for  if  notice  had  not  been 
given  nothing  would  become  due  upon  the  bill 
from  defendant;  the  latter  would  not  therefore 
have  agreed  to  pay  (indorsee)  whatever  was  due 
upon  this  particular  bill  but  would  have  insisted 
upon  a  discharge.**  Gunson  v.  Meta  (1888)  1  Bam. 
Aai9B. 

A  promise  to  pay  is  evidence  that  due  notioe  of 
dishonor  was  given  or  that  It  was  waived.  Cordery 
V.  Colvin  a868)  14 C.  a  N.  8.  874,  88 L.  J.  a  P.  210,9 
Jur.N.8.1200,8L.T.N.8.246.  One  of  the  Judges 
states  that  it  amounts  to  an  acceptance  of  tbe  no- 
tioe fitmc  pro  time. 

When  the  bill  was  payable  on  December  24,  and 

no  notice  of  dishonor  reached   defendant  until 

January  7,  following,  when  he  promised  to  pay 

it,  Lord  BUenborough  said  although  the  promlas 
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to  amende  or  plead  further,  a  judgment  was 
rendered  for  the  defendant.  The  action  is 
based  on  a  negotiable  note  for  $4,000,  drawn 
by  the  appellee  J.  P.  MorelandonS.  P.  Wal- 
den,  in  favor  of  I.  H.  Hickman  (another  ap- 
pellee), and  made  payable  at  the  Sebree  De- 
posit Bank.  The  paper  was  indorsed  by 
Hickman,  and  discounted  by  the  bank  and 
the  proceeds  placed  to  the  credit  of  the  ac- 
ceptor, Walden,  the  paper  hayine  been  made, 
as  is  alleged,  for  his  benefit.  The  note  was 
protested  for  nonpayment,  and  the  defense 
made  by  Moreland,  the  drawer,  and  Hick- 
man, the  indorser,  is  the  failure  of  the  bank 
(the  holder)  to  give  them  notice  of  the  paper's 
dishonor,  and  other  defenses  not  necessary  to 
be  considered.     It  is  insisted  by  counsel  for 


the  bank  that  the  averments  of  the  answer 
made  on  information  and  belief  of  facts  that 
must,  if  they  exist,  be  within  the  personal 
knowledge  of  the  defendants,  is  bad  plead- 
ing, and  the  demurrer  to  the  reply  should 
have  been  carried  back  to  the  answer,  and 
sustained  to  that  pleading.  There  was  no 
demurrer  to  the  answer,  and  the  reply  of  the 
plaintiff  placed  directly  in  issue  the  fact  of 
the  want  of  notice  to  the  defendants  of  the 
dishonor  of  the  paper,  and  covered  the  defect* 
if  any  existed. 

It  is  alleged  in  the  reply  that  the  notary, 
in  behalf  of  the  holder  (the  bank),  ''mailed 
notices  of  the  noupayment  and  protest  of  the 
bill  to  each  of  the  defendants  on  the  12th  of 
July,  1892,  to  the  acceptor,  drawer,  and  in- 


was  made  to  the  then  holder  of  the  bill  and  not  to 
plaintiff  yet  it  was  evidence  that  the  defeodant 
was  conscious  ot  his  liability  to  pay  the  note  which 
must  be  because  he  had  had  due  notice  of  the  dis- 
honor. And  Bailey,  J^  considered  the  promise  of 
the  defendant  either  as  an  acknowledinnent  that 
he  bad  had  due  notice  of  the  dishonor  or  that  with- 
out such  notice  he  was  the  proper  person  to  pay 
the  note  as  the  party  for  whose  use  it  was  drawn. 
Porter  V.  Bay  worth,  18  East  il7. 

If  a  person  who  has  not  bad  due  notice  of  the 
dishonor  of  a  bill  of  exohanffe  thinks  fit  to  acknowl- 
edfire  his  liability  thouffh  he  does  so  to  a  person  other 
than  the  person  who  afterwards  sues  upon  the  bUl, 
the  acknowledgment  is  sufficient  to  enable  the  lat- 
ter to  maintain  an  action  on  the  bill.  Babey  v. 
Gilbert, e Hurlst ft  N.  OB,  80  L.J.  Bxch.l7L  In 
that  case,  however,  the  admission  seems  to  have 
been  made  to  plaintiff  himself. 

Bvidenoe  of  a  promise  by  the  party  souflrht  to  be 
riiarsred  that  the  bill  will  be  satisfied  either  by  him- 
self or  the  acceptor  supersedes  the  necessity  of 
proving  the  dishonor  of  the  bill  and  notice.  Wood 
V.  Brown  (1818)  1  Stark.  217. 

In  Tobey  v.  Berly,  26  UL  428,  the  rule  is  stated 
that  from  a  subsequent  promise  to  pay  with  a 
knowledge  of  the  facts  the  law  will  presume  that 
the  party  making  such  promise  was  liable  and  that 
the  conditions  requisite  to  flix  his  UabiUty  had  been 
oomplied  with. 

Part  payment  or  a  promise  to  pay  must  be  taken 
either  as  an  admission  that  the  notice  was  sufficient 
or  as  a  waiver  of  it.  Union  Bank  v.  Grlmshaw,  16 
La.  881:  Oglesby  v.  Steamboat  D.  &  Stacy,  10  La. 
Ann.  117. 

In  the  absence  of  anything  to  show  that  the 
proper  steps  to  charge  the  indorser  were  not  taken, 
his  subsequent  promise  to  pay  is  prima  fade  evi- 
dence that  they  were  and  dispenses  with  other 
proof.  Tebbetts  v.  Dowd,  28  Wend.  879.  reversing 
Trimble  v.  Thome,  16  Johns.  162,  8  Am.  Dec.  802, 
in  which  it  was  held  that  It  will  not  be  Inferred 
from  the  mere  fact  that  a  subsequent  promise  is 
made  that  regular  notice  has  been  given  or  was  in- 
tended to  be  waived.  If  the  promise  is  made  under 
a  mistaken  belief  that  due  notice  was  given  it  is 
not  binding. 

Evidence  of  a  promise  to  pay  Is  admissible  as 
tending  to  show  that  due  notice  had  actually  been 
received.    Myers  v.  Standart,  11  Ohio  St.  28. 

After  a  promise  has  been  made  it  is  equally  re- 
pugnant to.  reason  and  to  law  that  the  promisor 
should  claim  to  be  discharged  for  want  of  notice 
and  call  onfthe  other  party  to  prove  that  he  pro- 
ceeded in  strict  conformity  with  all  the  necessities 
of  the  law-merchant.  Pate  v.  McClure,  i  Hand. 
<Va.)  164. 

A  count  by  indorsee  against  drawer  of  a  bill  of 
exchange  alleging  presentment  and  dishonor  and 
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due  notice  thereof  to  defendant  Is  sustained  by 
proof  of  a  subsequent  promise  to  pay  notwith- 
standing it  is  proved  or  admitted  that  due  notice  of 
dishonor  was  not  given.  Klllby  v.  Boohussen  (1885) 
18  a  a  N.  S.  887.  In  that  case  Williams,  J.,  said 
that  the  promise  to  pay  upon  being  Informed  of  the 
nonpayment  operates  as  an  acceptance  of  the  no- 
tice given  as  due  notice. 

In  CampbeUy.  Webster  a846)  2  C.  a268.16L.J. 
C.  P.  4, 9  Jnr.  002.  one  of  the  Judges  says,  if  when 
payment  Is  demanded  the  party  omits  to  avail 
himself  of  the  preliminary  objection  of  want  of 
protest  or  want  of  notice,  it  Is  a  question  for  the 
juryiWhether  he  does  not  thereby  admit  that  all  the 
steps  that  are  essential  to  create  liability  in  him 
have  been  duly  taken.  In  that  case  certain  letten 
were  relied  on  for  such  proof,  and  the  court  says: 
»They  show  that  defendant  wasconsdous  thattben 
had  been  a  protest  and  that  he  had  had  notice, 
otherwise  he  would  not  have  put  his  nonliability 
to  pay  upon  the  ground  he  did.  He  is  evidently 
struggling  to  avoid  payment  of  the  bill.  If  instead 
of  mentioning  that  which  would  liave  been  a  good 
answer  he  sets  up  something  foreign,  the  good 
ground  of  defense  does  not  exist.  The  letters  are 
altogether  silent  as  to  want  of  protest  or  notice. 
The  answer  now  attempted  to  beset  up  is  that  the 
letters  contained  a  mere  conditional  promise  to 
pay.  But  when  we  are  determining  the  point  by 
reference  to  what  is  supposed  to  have  been  passing 
in  the  mind  of  the  defendant  it  is  quite  immaterial 
whether  the  promise  is  conditional  or  noL** 

Where  the  indorser  of  a  bill  when  applied  to  tor 
payment  said,  if  the  holder  would  call  again  and 
bring  the  account  with  him  he  would  pay  it,  the 
court  said:  **When  a  man  against  whom  there  is  a 
demand  promises  to  pay  it  for  the  necessary  facili- 
tating of  business  in  transactions  between  man  and 
man  everything  must  be  presumed  against  him.** 
It  was  therefore  to  be  presumed  prima  facie  from 
the  promise  so  made  that  the  bill  had  been  pre- 
sen  ted  for  payment  in  due  time  and  di8honored,and 
that  due  notice  had  been  given  to  the  defendants 
Lundie  v.  Bobertson,  7  Bast,  281. 

And  the  above  principles  have  been  applied  to 
nearly  all  the  steps  which  are  necessary  tc^Und  the 
indorser. 

A  promise  to  pay  furnishes  presumptive  evidence 
that  the  proper  steps  were  taken  to  bind  the  one 
making  the  promise.  Breonan  v.  Lowry,  4  Daly, 
263:  Stlx  V.  Mathews,  S3  Mo.  871;  Clayton  v.  Phipps, 
14  Mo.  809:  Dorsey  v.  Watson,  14  Mo.  69;  Walker  v. 
Laverty,  6  Munf .  487;  Mense  v.  Osbem,  6  Mo.  644; 
Croxon  v.  Worthen,  6  Mees.  *  W.  6, 2  Horn  ft  H.  12. 
8  Jur.  200. 

A  promise  after  knowledge  of  discharge  is  an 
admission  of  notice— an  admission  of  the  sufficiency 
of  the  notice  received;  People*s-Nat.  Bank  v.  IMb- 
reU,  01  Tenn.  SQL 
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doner  of  the  bill,  In  an  envelope  addressed 
to  S.  P.  Walden,  at  Owensboro,  Kentucky, 
which  was  his  poetoffice,  and  believes  and 
cbarjces  that  the  said  Walden  at  once  duly 
noticed  said  drawer  and  indorser,  Moreland 
and  Hickman,  of  the  dishonor  of  the  bill, 
and  that  the  defendants  knew  before  the  ma- 
turity of  the  paper  it  would  not  be  paid,  and 
knew  that  it  haa  not  been  paid,  and  with  full 
knowledge  of  these  facts  did  repeatedly  prom- 
ise to  pay  the  bill,  and  refyinff  on  these 
promises  forbore  to  sue  for  several  months. " 
It  appears  from  this  pleading  the  party  not 
entitled  to  the  notice  of  dishonor,  and  with- 
out a  request  even  to  do  so.  bad  been  in- 
trusted with  the  duty  of  giving  this  notice 
to  the  drawer  and  indorser,  so  as  to  continue 


their  liability  ;  and,  with  that  view,  it  is  al- 
leged in  the  replv  that  when  notices  of  the 
protest  were  received  by  the  acceptor  he  at 
once  delivered  them  to  the  drawer  and  in- 
dorser. When  the  notice  of  protest  was  re- 
ceived bv  Walden  is  not  alleged,  and  while 
it  must  be  inferred,  as  a  matter  of  law,  ibat 
he  received  the  notices  in  due  time,  as  the 
notice  was  placed  in  the  poetoffice  as  soon  as 
it  could  be  done,  if  it  had  been  necessary  to 
hold  him  bound,  no  such  inference  will 
be  indulged  as  to  the  drawer  and  indorser  of 
the  paper.  As  they  were  each  entitled  to  no- 
tice, the  time  it  was  received  by  the  accept- 
or, as  well  as  the  time  it  was  handed  them 
by  him,  should  have  been  distinctly  alleged, 
and  the  averments  that  it  was  received  in  due 


Kotloe. 
A  promise  to  pay  or  admlssloo  of  liability  dis- 
penses with  proof  of  notice.  Durham  v.  Price,  5 
Yenr.  900. 28  Am.  Dec.  267;  Dickerson  v.  Turner,  ^2 
lQd.828;  McPhetresv.  Halley,  82  Me.  72;  nUtginB  v. 
MomaoD,  4.  Dana,  100;  Sherman  v.  dark,  8  McLean, 
91;  Bartholomew  v.Htil,  5L.  T.  N.  8.  766,  10  Week. 
Bei>.]R8. 

But  In  Chapman  v.  Annett,  1  Gar.  A  K.  652,  it  is 
stated  by  the  chief  baron  that  a  promise  to  pay 
after  faUure  to  give  notice  of  dishonor  does  not 
necessarily  admit  the  notice  althouflrh  it  may  waive 
it 

Demand. 
The  promise  amounts  to  an  admission  that  the 
bill  had  been  duly  presented,  dishonored,  and  due 
notice  thereof  given.    Martin  v.  Bwinff,  2  Humph. 
W. 

A  promise  to  pay  with  knowledfre  of  a  lack  of 
notice  will  raise  the  presumption  that  a  proper  de- 
mand had  been  made.  Hall  v.  Freeman,  2  Nott  St 
Mca  479, 10  A  m.  Dec.  621. 

A  promise  to  pay  by  a  person  knowing  the  bill  to 
be  due.  and  knowlncr  that  he  was  entitled  to  have 
it  presented  when  doe  to  the  acceptor  or  maker 
and  to  receive  notice  of  its  dishonor,  furnishes  pre- 
sumptive evidence  of  the  presentment  and  notice. 
Tkylorv.  Jones  (1800)  2  Campb.  106;  Gibbon  v.  Coj;. 
gon.  Id.  188;  Greenway  v.  Hindley,  i  Campb.  62; 
Frost  V.  Harrison,  8  La.  Ann.  123:  Walker  v. 
Walker,  7  Ark.  562. 

Proof  of  payment  of  part  of  the  amount  by  the 
fndorser  will  dispense  with  the  proving  of  a  de- 
mand upon  the  maker.  Yautrhan  ▼.  Fuller  a746)  2 
Btnnge,124e. 

The  cases  are  not  quite  agreed,  however,a8to  how 
far  a  demand  will  be  presumed.  In  one  case  it  was 
held  tbat,1n  order  to  have  the  new  promiM)  eifective 
to  charge  the  indorser.  It  must  be  shown  that  a  de- 
mand for  the  amount  was  made  upon  the  acceptor 
and  that  he  refused  to  pay  it.  since  the  indorsee's 
liablHty  only  arises  in  case  of  the  acceptor*s  default* 
Brown  v.  McDermot,  6  Esp.  265. 

Bo  it  has  been  held  that  a  promise  to  pav  without 
knowledge  that  a  demand  of  payment  has  not  been 
made  upon  the  maker  wUl  not  bind  the  Indorser. 
Good  v.  SpriMf  n8l0)  2  Crancli.  C.  C.  172. 

An  admission  by  the  Indorser  of  a  note,  when  ap- 
plied to  for  payment,  that  the  debt  was  his,  does  not 
admit  the  right  of  the  holder  to  resort  to  him  on 
tbe  note  and  that  he  has  received  no  damnire  from 
the  want  of  notice  unless  be  was  also  apprised  of 
the  laches  of  the  holder  in  not  making  a  reg-ular  de- 
mand of  payment  of  the  note  by  which  he  was 
docharired  from  his  responsibility  to  pay  it.  That 
due  notice  was  not  jriven  defendant  could  not  fail 
to  know:  but  a  regular  demand  of  a  maker  of  the 
note  would  not  be  inferred  from  mere  ndmlssions 
of  regular  notice.  Thornton  v,  Wynn,::j  U.  8.  12 
Wheat.l83,6L.ed.n&. 
«^  L.  R.  A. 


Knowledge  on  the  part  of  the  indorser  that  the 
demand  upon  the  maker  has  not  been  made  Is  ma- 
terial, and  must  bepro red  notwithstanding  the  fact 
that  he  knew  that  the  note  had  not  been  paid  and 
that  notice  of  nonpayment  had  not  been  g'iven  and 
was  aware  that  he  was  discharged  from  liability. 
Parks  V.  Smith,  165  Mass.  28. 

A  promise  to  pay  without  knowledge  that  the 
bill  had  not  been  presented  will  not  be  binding. 
Kelley  v.  Brown,  6  Gray,  1081 

Nonacoeptanoe. 

In  regard  to  notice  of  nonacceptance  there  seems 
to  be  a  strong  tendency  not  to  give  the  promise  its 
usual  eflTect. 

In  Blesard  v.  Hirst  (1770)  5  Burr.  2070,  In  which 
notice  of  refusal  to  accept  was  not  given  but  no- 
tice of  nonpayment  was  duly  given,  upon  which 
the  drawer  promised  to  take  up  the  bill,  but  on 
leamioir  that  notice  of  nonacceptance  was  not 
flriven  refused  to  do  so,  tiie  court  held  that  he  was 
discharged. 

A  promise  to  pay,  made  after  the  bill  becomes 
due,  is  considered  as  an  admission  of  regular  pre- 
sentment for  payment  and  of  due  notice,  or  at  least 
waives  the  objection  that  it  has  not  been  done. 
But  if  the  bill  has  been  presented  for  acceptance 
before  it  falls  due,  and  dishonored,  there  is  no  in- 
ference that  the  piarty  whf»  promised  to  pay  after 
the  bill  falls  due  knew  of  such  refusal  to  accept  or 
of  the  neglect  to  give  notice  of  such  nonaccept- 
ance. Such  promise  does  not  furnish  presumptive 
evidence  even  of  the  presentment  and  notice.  A 
promise  to  pay  after  a  bill  becomes  due  which  had 
been  presented  for  acceptance  before  it  fell  due, 
and  dishonored,  cannot  be  relied  upon  as  an  inde- 
pendent cause  of  action  in  the  absence  of  due 
notice  of  such  dishonor,  there  being  no  consider- 
ation  to  uphold  the  promise.  Landrum  v.  Trow- 
bridge. 2  Met.  (Ky.)  288;  Bank  of  Tennessee  v.  Smith, 
0  B.  Mon.  600. 

^If  evidence  of  wafoer. 

If  an  indorser  with  full  knowledge  of  the  facts 
by  which  he  is  released  by  law  unconditionally 
promises  to  pay,  it  Is  an  implied  waiver  of  demand 
and  notioe,  and  a  promise  by  the  Indorser  of  a 
promissory  note  to  pay  it  after  duels  at  least  prima 
facie  evidence  of  demand  and  notice.  Haaard  v. 
White,  28  Ark.  165. 

A  promise  to  pay  is  evidence  of  an  agreement  to 
waive  protest.    Card  well  v.  Allan,  88  Oratt.  160. 

In  Woods  V.  Dean  (1862)  8  Best  ft  S.  101^  82  L.  J. 
Q.  B.  1,7  L.  T.  N.  8. 661, 11  Week.  Rep.  22,  all  the 
Judges  agreed  that  admission  of  liability  is  evidence 
of  a  waiver  of  v  right  to  notice,  and  one  of  them 
stated  that  promise  to  pay  when  aware  that  there 
has  been  no  notice  is  equivalent  to  agreeing  that 
he  wHl  not  take  advantajre  of  a  want  of  notice,  iti 
other  words  is  a  waiver  of  a  right  to  notioa. 
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time  bj  the  acceptor,  and  at  once  delivered  to 
the  drawer  and  indoraer  bj  him,  are  mere 
oonclufllonB  of  the  pleader,  and  will  not  au- 
thorize the  court  to  sar  that  such  diligence 
had  been  exercised  b  j  the  holder  of  the  paper 
as  to  continue  the  liability  of  the  drawer  and 
indorser. 

li  was  a  matter  of  doubt  for  a  long  time 
whether  the  acceptor  of  a  bill,  who  hsul  per- 
mitted his  paper  to  go  to  protest,  could  give 
a  valid  notice,  but  Mr.  Daniel,  in  his  treatise 
on  Negotiable  Instruments,  says  it  is  now  "a 
principle  of  the  law-merchant,  however  un- 
philosophical  it  may  seem.**  2  Dan.  Nog. 
Inst.  §  990.  When  a  notice  is  delivered  by 
a  special  messenger,  other  than  through  the 
regular  mail,  it  must  distinctly  appear  when 


it  was  delivered,  so  as  to  enable  the  court  to 
say  that  it  was  delivered  as  soon  as  it  could 
have  reached  the  party  sought  to  be  charged 
by  due  course  of  mail.  In  this  case  the  bank 
made  the  acceptor  its  afi;ent  to  deliver  the 
notice  of  protest,  and  inclosed  the  notices  to 
the  acceptor  by  mail.  They  were  not  sent 
directly  to  either  the  indorser  or  drawer,  and 
it  is  therefore  manifest  the  averments  of  the 
reply  should  present  a  state  of  facts  showing 
that  the  appellees  received  this  notice  as  soon 
as  it  could  have  reached  them  bv  the  regular 
mail.  That  they  were  sent  by  due  course  of 
mail  to  the  payer,  and  when  received  de- 
livered at  once  to  the  drawer  and  indorser, 
are  not  such  facts  as  would  authorize  the  in- 
ference that  due  diligence  had  been  exercised 


Am  a  wUver, 

Bxoefytlnff  the  few  oases  wbioh  require  a  oonsld- 
eratlon  to  support  a  new  promise  to  pay,  the  oases 
agree  that  the  laches  may  be  waived. 

In  Hicks  y.  Beaufort,  6  Soott,  608,  i  mug.  N.  G. 
SB9,lArD.66,2Jur.266,ltis8aid:  ''The  cases  go  to 
this  point  only  that  if  after  the  dishouor  of  a  bill 
the  drawer  dlstinotly  promises  to  pay,  that  is  evi- 
denoe  from  which  it  may  be  inferred-  he  has  re- 
oeived  nottoe  of  the  dishonor;  because  men  are  not 
prone  to  make  admlaslODS  agaiust  themselves,  and 
therefore  when  the  drawer  promises  to  pay  it  is  to 
be  presumed  he  does  so  because  he  knows  the  ac- 
ceptor has  refused.** 

But  that  does  not  state  the  law  as  It  became  es- 
tablished on  the  subject  of  waiver. 

If  an  indorser  with  full  knowledge  of  the  laches 
of  the  holder  in  negleoting  to  protest  the  note  or 
bill  unequlvooally  assents  to  continue  bis  liability 
or  to  be  responsible  as  though  due  protest  had  been 
made,  he  Is  held  to  have  waived  the  rfght  to  object 
and  will  stand  in  the  same  position  as  if  he  had  been 
regularly  charged  by  presentment,  demand,  and 
notice.  This  assent  must  be  clearly  established 
and  will  not  be  inferred  from  doubtful  or  equivo- 
cal acts  or  language.  A  promise  made  with  full 
notice  affords  the  clearest  evidence  that  the  In- 
dorser does  not  intend  to  take  advantage  of  the 
laches  of  the  holder,  and  the  law  without  any  new 
consideration  moving  between  the  parties  gives 
effect  to  the  promise.  The  assent  of  the  indorser 
to  be  bound  notwithstanding  he  has  not  been  duly 
charged,  may  be  established  by  any  transaction 
between  blm  and  the  holder  which  clearly  indicates 
this  purpose  and  intent.  Boas  v.  Hurd,  71  K.  Y.  14, 
Zl  Am.  Bep.  L 

The  right  to  insist  on  a  discharge  may  be  waived. 
CurtJss  V.  Martin,  90  UL  667. 

After  the  maturity  of  the  note  the  indorser  may 
waive  proof  of  demand  and  notice.  Hoadley  v. 
Bliss,  9  Oa.  808. 

There  may  he  a  waiver  of  notioei  Long  v.  Craw- 
ford, 18  Md.  220. 

The  waiver  is  as  effectual  after  as  before  the 
maturity  of  the  note.   Klnge  v.  Kimball,  124  Mass. 

soe. 

The  Indorser  can  dispense  with  the  conditions  for 
his  benefit  as  well  after  as  before  the  paper  ma- 
tures. Teager  v.  Vsrwell,  80  U.  S.  18  Wall.  S,  20  L. 
ed.i76. 

If  when  called  upon  to  pay  a  bOl  of  exchange 
the  indorser  says  he  has  not  bad  due  notice  of  dis- 
honor, but  at  the  same  time  states  that  since  the 
debt  Is  justly  due  he  will  pay  it,  he  thereby  waives 
the  defense  of  want  of  nottoe.  Lundle  v.  Bobert- 
son,  7  Bast,  28L 

In  a  case  in  which  the  waiver  was  made  before 
the  maturity  of  the  note  the  court  raid  satisfactory 
proof  of  a  waiver  is  In  all  respects  equivalent  in 
.29L.R.A. 


law  to  a  compliance  with  the  requirements  as  to 
giving  notice.  Pugh  v.  McOormiok,  61  U.  8.  14 
Wall.  861,  20  L.  ed.  780. 

A  promise  with  knowledge  of  neglect  of  notice 
will  be  a  waiver  of  notice  and  render  the  indorser 
Uable.   Perry  v.  Bhodes,  2  Cranch,  C.  a  87. 

Where  the  plaintiff  s  conduct  had  discharged  the 
Indorser  but  afternotloe  of  the  laches  be  promised 
to  pay  the  note  WOmot,  J*.,  said:  **By  his  oondnot 
he  has  waived  the  negligence  and  acquitted  the 
plaintiff.**    Whitaker  v.  Morris,  1  Jfisp.  Dig.  68. 

A  promise  by  the  Indorser  of  a  promissory  note  to 
pay  It  with  full  knowledge  of  the  laches  of  the 
holder,  waives  the  laches  and  renders  him  liable oo 
the  note.  Wilkes  v.  Jacks,  Peake.  N.  P. 202:  Patter- 
son V.  Becher,  8  J.  B.  Moore,  810;  Strong  v.  King,  85 
I]L9,86Am.Dea886;Davis  v.  MlUer,  88  Iowa,  114; 
Cheshire  v.  Taylor,  28  Iowa,  482;  Allen  v.  Harrah, 
80 Iowa, 868;  Debuys  v. MoUere,  8 Mart  N.8. 318,  IS 
Am.  Dec.  160;  Bank  of  United  States  v.  Ellis,  18  La. 
868;  Byram  v.  Hunter, 86  Me.  217;  Tumbull  v.  Mad- 
dux. 68  ^d.  879;  Hobbe  v.  Stralne,  148  Mass.  ZO; 
Hopkins  v.  Liswell,  12  Mass.  62;  Armstrong  v.  Chad- 
wick,  127  BCass.  166;  Bobbins  v.  Pinckard,  6  Smedes 
A  M.51:  State  Bank  of  St.  Louis  v.  Bartie,  114  Mo. 
276;  Pratte  v.  Hanly,  1  Mo.  35;  Wilson  v.  Huston, 
18  Mo.  146, 68  Am.  Dec  188;  Salsbury  v.  Benlok,  44 
Mo.  554;  Harness  v.Davies  County  Sav.  Asso.  46  Mo. 
857;  ladd  v.  Kenney,  2  N.  H.  840,  9  Am.  Dec.  77; 
Worklngmen*s  Bkg.  Oo.  of  East  St.  Louis  v.  Blell, 
67  Mo.  App.  410;  Faulkner  v.  Faulkner,  78  Mo.  337; 
Caldwell  v.  Porter,  17  N.  H.  27;  Rogers  v.  Hackett, 
21  N.  H.  100;  Duryee  v.  Deonison,  5  Johns.  248; 
Meyer  v.  Hibsher,  47  N.  Y.  265;  De  Wolf  v.  Murray, 
2  Sandf .  166;  Patterson  v.  Stettauer,  8  Jones  &  S.  54; 
Ghirdlner  v.  Jones,  6  N.  C  428;  Ashf ord  v.  Bobin- 
son,  30  N.  a  114;  Moore  v.  Tucker,  25  N.  C.  847; 
Oznard  v.  Yam  urn.  111  Pa.  108,  66  Am.  Bep.  255; 
Smith  V.  Lownsdale,  6  Or.  78;  Johnson  v.  Arrigoni, 
5  Or.  485:  Stone  v.  Smith,  30  Tex.  138,  94  Am.  Deo. 
299;  Blodgett  v.  Durgin.  83  Yt.  86L  And  the  same 
is  true  of  the  drawer  of  a  bill  of  exchange.  Kapfer 
y.  Bank  of  Galeno,  84  111.  828. 

In  Borradaile  v.  Lowe  (1811)  4  Tannt.  9B,  where 
due  notice  was  not  given  to  an  indorser,  and  the 
plaintiff  reUed  for  recovery  on  a  letter  which  did 
not  make  an  express  promise,  it  was  argued 
for  defendant  that  there  Is  a  difference  between 
a  drawer  and  indorser  of  a  bill  of  exchange;  the 
drawer  may  always  look  to  the  acceptor  but  tbe 
indorser  after  prior  indorsets  haveheendlsoharged 
must  lose  tbe  bill  if  he  paja  it.  There  Is  then  no 
consideration  for  such  promise;  It  Is  a  nudum 
pactum  and  will  not  bind.  But  Mansfield,  Ch.  J., 
said:  **I  do  not  find  any  case  in  which  the  indorser 
after  being  discharged  by  tbe  laches  of  the  holder 
has  been  held  liable  upon  his  indorsement  except 
where  an  express  promise  to  pay  tbe  bill  has  been 
proved.  In  most  of  the  cases  where  the  defendants 
have  been  held  liable  they  have  either  made  an 
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by  the  holder,  or  that  the  drawer  and  Indoraer 
leceiyed  the  notices  as  soon  as  they  would 
have  received  them  if  the  notices  had  been 
deposited  in  the  regular  mail  in  due  time, 
addressed  to  each  of  the  appellees.  The  en- 
velope in  which  the  notices  were  inclosed, 
addressed  to  the  acceptor,  might  have  re- 
mained in  the  postoffloe  for  days  before  its 
reception  by  him,  and.  while  the  personal 
service  or  deli  very  of  the  notice  by  the  ac- 
ceptor to  the  appellees  would  have  been  good 
if  delivered  in  due  time,  it  must  appear, 
when  the  postoffice  may  be  used  as  a  means 
of  giving  the  notice,  that  a  deposit  of  the 
notice  in  the  post  office  within  aue  time  was 
made,  addreswd  to  the  party  affected  by  the 
dishonor  of  the  paper,  or  that  notice  was 


given  by  the  holder,  or  his  agent,  to  the  party 
sought  to  be  made  liable,  by  delivery  made 
as  soon  as  it  could  have  been  received  by  due 
course  of  mail.  There  is  no  pretense  that 
any  notice  was  inclosed  to  the  address  of 
those  parties,  and  sent  by  mail,  and  no  state 
of  fact  alleged  showing  that  diligence  on  the 
part  of  the  holder,  so  as  to  hold  these  appel- 
lees liable  on  the  paoer,  unless  it  arises  from 
the  promise  to.pay  alleged  to  have  been  made 
after  they  had  known  of  the  protest,  and  the 
failure  of  the  acceptor  to  pay.  and  his  ina- 
bility, long  before  the  note  matured,  to  make 
payment. 

It  is  insisted  by  counsel  for  the  bank  that 
the  promises  to  pay  by  the  drawer  and  in- 
dorser  amounted  to  such  an  acknowledgment 


expren  promise  to  pay,  or  a  promise  when  they 
have  full  knowledge  at  the  thne  that  they  were  <Us- 
cfaarged;  or  where  there  was  a  real  debt  blading 
OD  their  ooneoienee.** 

A  promise  to  pay  will  amount  to  a  waiver.  Ctor- 
dery  v.Oo]ylUe,8SL.  J.  a  P.  210. 0  Jur.  N.  8. 1200,  S 
JLT.  N.  &  245,  14  a  a  N.  8.  87i.  If  made  with 
kDOwledge  of  the  law  and  faots  applicable  to  the 
case.  Woods  v.  Dean,  82  L.  J.  Q.  B.  1«  8  Best  it  8. 
101. 7  L.T.  N.  &661, 11  Week.  Rep.  22; 

Where  there  was  evidence  that  an  Indorser  who 
was  not  shown  to  have  received  due  notice  of  dJs- 
boDor,  oflTered  to  pay  down  part  of  the  amount  and 
cosCB,  and  to  secure  the  residue  by  a  warrant  of  at- 
torney, the  court  said  that  this  was  not  enough  to 
dispenae  with  proof  of  notice  of  dishonor,  saying 
that  '^defendant  might,  If  time  had  been  given  hfan, 
have  been  willing  to  have  waived  any  objection 
with  respect  to  notloe  of  dishonor.**  Standage  v. 
Oeighton  (188S)  6  Oar.  A  P.  408.  The  ground  of 
this  ruling  Is  a  little  difficult  toimderstand  but  the 
ImpllcatloQ  is  that  the  absence  of  notloe  could  not 
he  waived.  But  even  tf  It  oould  not,  other  cases 
have  admitted  the  proof  of  promise  to  pay  for  the 
purpose  of  dispensing  with  proof  of  giving  of 
notice. 

Clear  and   uneqalvooal  evidence  of  waiver  is 
neoeaaary.    Gregory  v.  Allen,  Mart  A  Y.  7S. 
What  knowUdoe  neoeaaary  to  effect  waiver. 

To  effect  a  waiver  it  is  unanimously  agreed  that 
the  promisor  must  have  had  knowledge  of  the 
facts  affecting  the  question  of  his  liability. 

In  Goodall  v.  DoUey,  1  T.  R.  712,  where  without 
knowledge  of  the  fact  that  notice  of  nooaoceptaooe 
had  not  been  given  the  Indorser  promised  to  pay 
the  hill  by  Installments,  the  court  held  that  having 
made  the  promise  without  notloe  of  the  olrcum- 
Btanoes  the  promisor  was  not  bound  by  It. 

Whereat  a  oonveisation  which  took  place  before 
Dotioe  of  dishonor  oould  have  been  received,  the  In- 
dorser made  aoonditional  promise  to  pay  tt;  and 
there  was  no  regular  notloe  afterwards,  the  court 
■aid:  *'Does  the  admission  or  promise  sufflceP  I 
think  dearly  not;  If  the  conversation  took  place 
before  the  dishonor  could  be  known  and  the  prom- 
ise was  not  an  express,  at)8o1ute,  and  unconditional 
promise  and  did  not  dispense  with  the  want  of 
notloe  of  dishonor."  Plokin  v.  Graham,  1  Gromp.  A 
M.  72S,  8  Tyrw.  928. 

If  the  promise  to  pay  is  made  In  Ignorance  of  the 
fSet  that  protest  for  nonpasrment  was  not  made  In 
proper  time,  or,if  Itla  made  under  a  mistake  of  fact, 
it  it  of  no  effect.  Fotherlngham  v.  Price,  1  Bay, 
281. 1  Am.  Dec.  018. 

The  neglect  to  demand  pasrment  of  the  maker 
ouitht  to  be  disclosed  to  the  indoraer  at  the  time  he 
makes  his  promise  In  order  to  make  the  promise 
Undlng.    Myers  v.  Coleman,  Anthon,  K.  P.  150. 

Where  the  notarial  oertiflcate  was  excluded  from 
evldenoe  l)ecause  It  did  not  have  a  proper  seal,  the 
S9L.R.  A. 


court  says  the  evidence  shows  that  defendant  had 
no  knowledge  of  the  failure  of  plaintifls  to  make 
a  demand  but  on  the  contrary  thereof  the  promise 
was  made  at  a  time  when  he  aupposed  that  a 
proper  demand  and  protest  had  been  made  and 
that  a  proper  notloe  thereof  was  being  given  him. 
It  iSiClear,  therefore,  that  defendant  had  not  full 
knowledge  of  the  facts  at  the  time  of  making  the 
demand  and  the  same  was  not  binding  upon  hlnu 
Blchard  v.  Boiler,  61  How.  Pr.  871.  It  may  be  q  ues- 
tioned,  however,  whether  the  mistake  as  to  the 
sufficiency  of  the  oertUlcate  in  tliat  case  was  not 
a  mistake  of  law  rather  than  of  fact,  and  so  not 
available  to  the  one  making  the  promise. 

A  promise  tx>  pay  In  ignorance  of  facts  material 
to  a  fuU  understanding  of  the  Indorser's  rights  and 
obligations  will  not  constitute  a  waiver  although 
he  then  knows  that  payment  was  not  demanded  of 
the  maker.   Low  v.  Howard,  10  Cosh.  160. 

A  promise  made  in  absenoe  of  knowledge  of 
the  f aot  that  no  demand  for  payment  was  made 
win  not  be  binding.  Low  v.  Howard,  11  Gush.  268; 
Arnold  V.  Dresser.  8  Allen.  486. 

Subsequent  acknowledgment  and  promises  made 
under  Ignorance  of  the  fact  of  neglect  of  due  de- 
mand of  the  law  arising  from  such  negligence  was 
not  obligatory.   Thornton  v.  Stoddert,  1  Cranoh« 

To  bind  the  indorser  he  must  either  have  promised 
to  pay  or  acknowledged  that  he  was  liable  with 
a  knowledge  of  the  facts  as  they  really  existed. 
Kennon  v.  McBea,  7  Port.  (Ala.)  176. 

Rights  will  not  be  waived  by  a  promise  made  In 
ignorance  of  material  facts  affecting  them.  Mar- 
tin V.  Wioslow,  2  Mason,  241. 

A  promise  to  pay  In  ignorance  of  the  facts 
which  discharge  Is  of  no  effect  TIckner  v.  Roberts, 
11  La.  14, 80  Am.  Dec.  706;  Hazelton  v.  Colbum,  1 
Robt.  846;  Commeroial  Bank  of  Natches  v.  Perry, 
10  Bob.  (La.)  61, 48  Am.  Deo.  168;  New  Orleans  Sav. 
Bank  v.  Harper,  12  Rob.  (La.)  281,43  Am.  Deo  226; 
Groton  v.  Dallheim,  6  Me.  476;  Hunt  v.  Wadleigh, 
26  Me.  271. 46  Am.  Dec.  106;  Offlt  v.  Vlok.  1  Walk. 
(Mies.)  90;  BaskerviUe  v.  Harris,  41  Miss.  686:  Norrls 
V.  Ward.  60  N.  H.  487;  Crain  v.  Colwell,  8  Johns.  884; 
Griffin  v.GK)ff,  12  Johns.  428;  Beekman  v.  Connelly, 
cited  In  10  Johns.  164;  Jones  v.  Savage,  6  Wend.  668; 
Hunter  v.  Hook,  64  Barb.  400;  First  Nat  Bank  of 
Oroton  V.  Crittenden,  2  Thomp.  A  C.  119;  Richard 
V.  Boiler,  6  Daly,  460;  Moore  v.  Coffield,  12  N.  a 
247:  liUly  V.  Petteway,  78  N.  C  868;  City  Nat.  Bank 
of  Dayton  v.  Clinton  County  Nat.  Bank  of  Wll- 
mington,  49  Ohio  St.  861;  Brown  v.  Lusk,  4  If  erg. 
210. 

There  Is  not  so  much  unanUnity  upon  the  ques- 
tion whether  [or  not  a  knowledge  of  the  law  ap- 
pUcable  to  the  facts  is  also  necessary  to  effect  a 
waiver.  In  the  cases  dted  above  upon  the  question 
of  the  effect  of  Ignorance  of  facts  It  has  been  aiu 
sumed  that  Ignorance  of  law  would  not  excuse. 
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of  continued  liability  by  the  drawer  and  in- 
dorser  as  absolutely  fixed  their  liability; 
that  the  promises  were  made  with  a  full 
knowledge  of  all  the  facts;  and  the  purpose 
of  the  notice  to  the  parties  to  the  bill  being 
to  prevent  onv  loss  by  those  who  are  not 
primarily  liable,  or  liable  upon  certain  con- 
ditions, and  intended  for  their  protection,  tiiey 
may  affirm  their  liability  by  a  recognition  of 
tbeir  oblig^ticm  to  pay,  and  dispense  with 
the  conditions  upon  which  the  indorsement 
was  made,  the  obligation  of  the  indorser  be- 
ing voidable  only, — therefore  the  demurrer 
to  the  reply  should  have  been  overruled. 

This  view  of  the  question  is  sustained  by 
the  decided  preponderance  of  authority,  both 
in  the  text-books  and  the  reported  cases.  Mr. 
Daniel  says  that  "the  conditions  upon  which 


the  indorser  becomes  liable  is  not  a  strict  and 
absolute  oonditi<m  precedent)  be  conditions 
in  contracts  construed  by  the  oomnKm  law; 
the  obligation  of  the  indorse  is  regarded 
rather  as  voidable  by  nonfulfillment  of  these 
conditions,  than  as  actoally  avoided.  If  he 
chooses  to  affirm  rather  than  disaffirm  his  lia- 
bility, it  can  injure  no  one  to  leave  him  to 
the  exercise  of  his  diseretion.  Section  1147. 
Again,  "It  makes  no  difference,  when  the 
promise  to  pay  is  made  with  knowledge  of 
the  laches,  that  the  party  making  it  did  not 
know  of  its  legal  effect  as  a  waiver,  or  that 
he  had  a  legal  defense  to  the  bill  or  note,  for 
it  is  a  maxim  that  ignorance  of  the  law  ex- 
cuses no  one,"  etc.  Section  1148.  In 
Yeager  v.  Farwell,  13  Wall.  6. 


Ab4  the  weiffht  of  authority  Is  In  favor  of  that 
role  although  perhaps  more  cases  have  actually 
decided  that  the  law  as  well  as  the  facts  must  be 
known  tban  have  decided  the  contrary. 

In  Warder  v.  Tucker,  7  Mass.  440,  It  Is  said'al- 
thouffta  defendant  when  he  flrst  received  notice  of 
the  protest  of  a  bill  coosldered  himself  as  liable  by 
law  to  pay  the  amount  of  it,  yet  his  Ignoranoe  of 
the  law  will  not  bind  him  to  fulfill  an  engagement 
made  through  a  mistake  of  the  law. 

But  in  later  Massachusetts  cases  it  was  held  that 
ignorance  of  the  law  will  not  excuse.  Matthews 
V.  Allen,  16  Gray,  504, 77  Am.  Dec.  430. 

Ignorance  of  the  legal  effect  of  the  failure  to 
make  demand  and  give  notice  will  not  affect  the 
validity  of  the  promise  to  pay  as  a  waiver.  Third 
Nat  Bank  of  Boston  v.  Ashworth,  106  Mass.  fiOB. 

Whether  the  promisor  knew  that  he  was  dis- 
charged by  the  rules  of  law  Is  immaterial.  Morgan 
▼.  Feet,  41  IlL  847. 

It  is  not  required  to  show  that  the  defendant 
knew  that,  as  matter  of  law,  he  was  discharged.  It 
Is  sufficient  to  show  that  be  knew  the  facts  and  the 
knowledge  may  be  inferred  from  a  variety  of  oir- 
oumstanoes  without  requiring  clear  and  affirmative 
proof.  Knowledge  may  be  proved  in  the  same 
way  as  knowledge  of  any  other  fact  can  be. 
Hughes  V.  Bowen,  16  Iowa,  446. 

But  in  other  Iowa  oases  it  lias  been  held  that  the 
Indorser  must  have  known  that  he  was  released 
from  the  legal  obligation  to  pay.  Ballin  v.  Betoke, 
11  Iowa,  204:  Freeman  v.  O'Brien,  88  Iowa,  407;  Ab- 
bott V.  Striblen,  6  Iowa,  197. 

So  other  cases  have  held  that— 

To  make  the  promise  binding  it  must  be  made 
with  full  knowledge  that  the  promisor  bad  been 
legally  discharged.  Glenn  v.  Thistle,  1  ilob.  (La.) 
672. 

A  promise  to  pay,  made  In  ignorance  of  the  legal 
effect  of  the  laches,  will  not  revive  the  liability  of 
the  indorser  discharged  by  laches.  Fleming  v.  Mo- 
dure,  1  Brev.  428, 2  Am.  Dec.  67L 

The  defendant  must  know  the  law  as  well  as  the 
facts  at  the  time  of  making  his  promise  in  order  to 
be  bound  by  IL  Spurlook  v.  Union  Bank,  4  Humph. 
886;  Williams  v.  Union  Bank  of  Tennessee,  9  Heisk. 
441;  Beay  v.  Ferguson,  1  Tenn.  Ch.  286. 

SutHcUncy  of  promise. 

The  character  of  promise  or  admission  which  baa 
been  held  sufficient  to  revive  or  continue  the  lia- 
bility is  shown  by  the  following: 

To  amount  to  a  waiver  of  the  defense  of  want  of 
notice  and  to  entitle  the  holder  to  recover,  not- 
withstanding the  requisite  notice  has  not  been 
given,  the  promise  to  pay  must  be  unequivocal 
and  unconditional,  or.  If  conditional,  it  must  be  ao- 
oepted  on  the  conditions  and  in  terms  which  it  in- 
volves. And  so  with  an  admission  or  acknowledg- 
ment  of  continued  liability,  it  must  appear  that  the 
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admission  or  acknowledgment  was  without  eqolT- 
ocation  and  undogged  by  reservations.  A  promise 
to  secure  one  half  of  the  note  If  certain  credits 
were  made  on  it,  or  to  pay  one  half  if  liability  for 
the  rest  was  remitted,  at  the  same  time  stating  that 
there  was  no  legal  liability  to  pay  it  but  that  some 
moral  obligation  was  recognised,  which  offer  is  re- 
fused, will  not  suffice  to  continue  liability  thereon. 
IsbeU  V.  Lewis,  96  Ala.  660. 

A  promise  that  when  the  indorsee  comes  to  town 
he  will  ''set  the  matter  to  rights**  Is  soffloient  to 
hold  him  liable  on  the  note.  Anson  r.  Bailey,  BolL 
N.F.276. 

If  the  drawer  of  a  bill  for  £800  not  having  re- 
ceived due  notice  of  dishonor  states  that  be  does 
not  intend  to  insist  on  the  want  of  notice  but  that 
he  is  only  bound  to  pay  dBTO,  the  whole  statement 
must  be  taken  together  and  £70  is  all  that  can  be 
recovered.    Fletcher  v.  Froggatt,  2  Oar.  &  P.  669. 

A  statement  by  the  drawer  of  a  bill  of  exchange, 
upon  being  told  that  it  had  not  been  paid,  that  ''it 
must  be  paid."  will  charge  him  on  the  bill.  Bogen 
V.  Stevens,  2  T.  E.  71& 

The  promise  of  payment  need  not  be  express  In 
order  to  bind  the  Indorser  in  case  he  knows  at  the 
time  it  is  made  that  he  has  been  discharged  by  the 
laches  of  the  holder.  Beynoids  v.  Douglass,  87  U. 
&  18  Pet.  487, 9  L.  ed.  n7L 

If  when  called  upon  for  pajrment  the  Indorser 
said  that  in  a  few  days  he  would  arrange  It,  this 
amounts  to  an  unconditional  promise  to  pay  the 
note  which  cannot  be  repudiated  at  any  subse- 
quent period.  Sigerson  v.  Mathews.  61  U.  8.  80 
How.486,15L.ed.989. 

A  statement  by  the  indorser  after  the  maturity 
of  the  note  that  ^'I  am  responsible  for  that  note** 
dispenses  with  the  necessity  of  proving  demand 
and  notice.    Curtis  v.  cipraerue,  61  Gal.  289. 

Where  the  indorser  with  full  knowledge  of  the 
fact  that  there  has  been  no  demand  for  payment 
or  notice  of  nonpayment  enters  into  negotiations 
for  the  settlement  of  the  claims,  and  finally  exe- 
cutes a  note  for  the  amount,  this  will  constitute  a 
waiver.    Lomax  v.  Smyth,  60  Iowa,  228. 

An  express  promise  Is  not  necessary.  It  Is  suffi- 
cient if  by  reasonable  intendment  the  language 
imports  or  implies  a  promise  to  pay.  Zacharle  t. 
Kirk,  14  La.  Ann.  486. 

If  after  sufficient  opportunity  to  ascertain  the 
regularity  of  the  notice  an  indorser  promises  to 
pay  an  indorsee  who  has  taken  up  the  bill,  subse- 
quently receives,  and  proves  it  against  the  in« 
solvent  estate  of  the  maker,  and  receives  a  dividend 
on  it  he  will  be  bound  by  his  promise  unless  he 
can  show  that  it  was  made  under  a  mistake  of  fact. 
Martin  v.  Ingersoll,  8  Pick.  1. 

A  statement  by  the  indorser  that  he  expects  te 
have  to  pay  the  note  but  requests  the  holder  to  try 
to  collect  it  from  the  maker  will  be  a  waiver.  Par- 
sons V.  Dickinson,  28  BCioh.  66. 
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The  Sapreme  Ctonrt  of  the  United  States, 
following  the  doctrine  of  the  text-books,  held 
tlie  Indoraers  liable  upon  their  promise  to  pay 
where  neither  protest  nor  demand  of  payment 
had  been  made.  Yea^er  &  Go. ,  of  St  Louis, 
had  indorsed  the  paper  of  Eerchoff  for  $15,  - 
000,  and  the  paper  was  held  by  Farweli  & 
Co. ,  of  Boston,  who  had  advanced  the  money 
and  were  the  payees.  On  the  18th  of  Oc- 
tober, 1867,  the  last  day  of  grace,  Yeager  & 
Co.  wrote  a  letter  to  Farweli  &  Co.  to  the 
effect  that  Eerchoff  would  be  unable  to  meet 
the  paper  at  its  maturity  but  they  (Yeager 
&  Co. )  would  hold  themselves  ''responsible 
for  the  payment  of  the  note,  and  will  see 
that  it  is  oone  at  an  early  day.  *  This  letter 
was  not  received  in  Boston  by  the  payees 


until  after  the  time  for  protest  had  passed, 
aod  Yeager  &  Co.,  refusing  to  pay,  were 
sued  as  indoraers  by  Farweli  &  Co. ,  and  the 
court,  through  Mr.  Justice  Davis,  held  that 
Yeager  &  Co.  were  estopped  from  alleging 
a  want  of  demand  and  notice  of  nonpayment. 
That  case  could  be  distinguished  from  the 
one  before  us  in  many  of  its  features,  but  the 
court  in  its  opinion  referred  to  the  case  of 
Sigerion  v.  MathetM,  61  U.  8.  90  How.  496, 
15  L.  ed.  089,  in  which  it  is  said :  ^'If  the 
indorser,  with  full  knowledge  of  the  fact 
that  no  demand  has  been  nmde,  or  notice 
given,  makes  a  subsequent  promise,  he  is 
liable,  and  cannot,  when  su&d,  set  up  as  a 
defense  the  want  of  such  demand  and  notice, 
and  to  the  same  effect  are  the  decisions  of  the 


Aotlvely  proourinff  a  third  person  to  purobase 
ibe  note  while  ooDceallnir  the  fact  of  dtaoharge  by 
laches  will  be  a  waiver  of  the  laches  In  favor  of  the 
purchaser.    Llbbey  v.  Pleroe,  47  N.  H.  809. 

In  Keeler  v.  fiartlne,  12  Wend.  110,  It  to  said  that 
thto  (the  New  York)  court  Is  perhaps  more  strlot  in 
reirard  to  the  effect  given  to  the  promise  to  pay  the 
note  operating  as  a  waiver  of  proof  of  notice  of 
dishonor  or  laying  the  foundation  for  the  pre- 
■nmptlon  that  notice  has  been  given  than  many  of 
tlie  oases  Id  Bngland  would  seem  to  require.  But 
tn  that  case  it  was  held  that  where  the  promise  to 
pay  was  after  'Judgment  after  contestation  of  the 
■alt  the  jury  would  be  warranted  In  finding  a  de- 
mand and  notice,  or  that  the  acknowledgment  was 
made  with  full  knowledge  of  laches  If  any  existed. 

Suffering  Judgment  by  default  will  bind  the  In- 
dOEsar.    Winn  v.  Levy,  2  How.  rMlss.)  90& 

Confeerion  of  Judgment  to  prima  fade  evidence 
that  the  legal  steps  were  taken  to  charge  the  Judg- 
ment debtor,  or  that  there  was  a  waiver;  but  thto 
may  be  explained  or  rebutted  by  the  droumstances 
of  the  case.    Blohter  v.  Sella,  8  Serg.  *  R.  42S. 

There  must  be  an  express  promise  on  the  part  of 
Indoraer  to  pay  or  some  unequivocal  conoesslon  of 
liability  from  which  a  promise  may  be  inferred. 
Baer  v.  Leppert,  12  Hun,  61ft. 

Giving  a  note  for  the  amount  of  the  bill  with 
full  knowledge  of  the  oircumatanoes  which  might 
affect  liability  will  be  a  waiver  of  the  laches.  Bank 
of  Hamburg  v.  Wray,  iStrobh.  L.  87, 61  Am.  Dea 
060. 

A  promise  to  f  umtoh  a  boiler  in  part  pajrment 
and  to  pay  every  cent  binds  the  Indorser,  also  a 
promise  to  give  a  new  note  for  the  amount,  al- 
though the  indorser  afterwards  refuses  to  do  so. 
l^Uv.Dlal^U8.C.247. 

A  formal  acknowledgment  of  liability  need  not 
be  added  to  the  promise  to  pay  to  constitute  a 
waiver  of  notice  when  the  proof  shows  full  know- 
ledge of  discharge  at  the  time  the  promise  to  made. 
Bogart  V.  McClimg,  11  Hetek.  106, 27  Am.  Bep.  787. 

Conduct  from  which  notice  may  be  Inferred. 

Where  after  the  dishonor  of  a  note  the  Indorser 
requested  that  the  account  of  it  might  be  kept  in  a 
particular  way,  and  subsequently,  when  a  state- 
ment of  the  account  was  sent  him,  he  made  no  ob- 
jection exoept  that  a  certain  credit  had  not  been 
given,  the  court  held  that  thto  was  an  acknow- 
ledgment of  liabllUy  to  pay  the  note  and  thereby 
an  admission  that  notice  had  been  given.  Bank  of 
United  States  v.  Lyman,  1  Blatchf.  288, 20  Vt.  666. 

Proof  of  a  direct  or  condltiooal  promise  to  pay 
after  a  bill  has  become  due,  or  of  a  partial  payment 
or  of  an  offer  of  a  composition,  or  of  an  acknow- 
ledgment of  liability  to  pas*,  has  been  held  to  be 
competent  evidence  to  go  to  the  Jury  of  a  regular 
notice  of  the  dtohonor  of  the  bill,  and  to  warrant 
the  Jury  in  presuming  that  a  regular  notice  had 

»  L.  a  A. 


been  given.  Hyde  v.  Stone,  61  U.  8. 20  How.  118^ 
16L.ed.87i. 

Where  there  tone  proof  that  the  notice  was  re- 
ceived the  Jury  may  be  permitted  to  infer  notloe 
from  the  fact  that  a  paymentwas  made  upon  the 
bill  and  that  in  a  conversation  as  to  the  llabUlt^ 
upon  it  no  objection  was  made  that  the  notice  was 
not  sufficient.    Horf  ord  v.  Wilson  (1807)  1  Taunt.  IS. 

Defendant's  admission  that  he  has  reoeived  a  no- 
tice of  dtohonor  will  dlspenae  with  the  proof  of  the 
giving  of  a  regular  notice.  Norrto  v.  Salomonson, 
iSoott,  »7, 8  Hodges,  8,  IJur.  66. 

Putthig  a  refusal  to  pay  on  other  grounds  than 
that  of  falliue  to  give  notice  may  go  to  the  Jury  as 
evidence  that  the  notice  was  suffldent.  Ourienis 
v.Oorfleld,lQ.aaii. 

So  objection  to  paylngthe  bill  on  the  ground  of 
fraud  will  be  suffldent  to  go  to  the  Jury  as  evi- 
dence of  the  giving  of  due  notice.  WUklns  v.  Jadto, 
1  Moody  A  R.  il,  2  Barn.  A  Ad.  188. 

In  Booth  V.  Jacob  a8B4)  8  Nev.  A  M.  86L,  the  court 
hdd  that  a  letter  containing  some  ambiguous  state- 
ments as  to  the  bill  was  properly  submitted  to  the 
Jury  as  evidence  upon  the  question  whether  or  not 
due  notloe  had  been  given. 

If  after  the  declaration  was  tiled  the  defendant 
applied  for  further  time  to  pay  the  bill  the  court 
hdd  that  it  should  have  been  left  to  the  Jury  to 
say  whether  under  all  the  droumstances  of  the  case 
defendant  had  notice,  at  the  time  of  application  for 
indulgence,  that  there  had  been  no  due  prssenta^ 
tion.   flopley  v.  Duf  resne,  16  Bast,  276. 

If  the  acceptor  sends  the  money  to  the  drawer  to 
take  up  the  bill,  and  the  latter  after  the  dtohonor  of 
the  note  says  he  to  going  to  keep  It,  that  the  ao- 
ceptor  owes  him  more,  and  directs  the  holder  to  In- 
sure the  acceptor  on  the  blll,thto  may  be  evidence  of 
due  notice  having  been  given.  Jackson  v.  Oolllna. 
17L.J.Q.R1«. 

A  statement  in  a  letter,  "^Yon  know  I  meant  to 
call  on  you  immediately  with  the  money,**— to  suffl- 
dent evidence  from  which  a  presentment  and  no- 
tice of  dishonor  may  be  Inferred.  Mllto  v.  Gibson, 
16  L.  J.  C.  P.  848. 

A  dedaration  by  a  person  sought  to  be  charged 
on  a  bill  of  exchange  to  a  person  not  the  holder, 
that  be  should  pay  the  bill  and  should  not  avail 
himself  of  the  informality  of  notice,  to  evidence 
from  which  a  Jury  may  infer  that  the  defendant 
had  due  notice.  BrowneU  v.  Bonney  (1841)  1 Q.  B. 
88,  4  Perry  &  D.  683,  6  Jur. «. 

Insuffldent  promise  or  conduct. 

A  mere  admission  that  the  note  would  have  to 
be  peid,  not  shown  to  have  been  made  with  full 
knowledge  of  the  discharge,  to  not  sufficient  to 
charge  a  discharged  indorser.  Bosson  v.  Oarrd,  18 
L.  R.  A.  787,  80  Tenn.  9a 

The  promise  Is  not  sufficient  unless  made  to  the 
holder  or  hto  agent  and  the  one  making  it  knows 
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oourts  in  this  oountry  generall/.  Applying 
the  principles  of  these  decisions* to  the  ad- 
mitted facte  of  this  case,  there  is  no  difficulty 
in  charging  the  indorsers." 

While  this  court  recogniises  the  importance 
of  uniformity  in  judicial  utterances  affecting 
the  liability  of  parties  to  commercial  paper, 
we  are  not  disposed  to  follow  those  authori- 
ties on  the  question  before  us.  The  tendency 
of  legislation  in  this  state,  as  well  as  the 
decisions  of  this  court,  is  to  relieve  parties 
who  stand  in  the  light  of  mere  sureties  on 
written  obligations,  and  are  released  from 
continued  liability  based  upon  verbal  prom- 
ises subsequently  made. 

There  is  no  doctrine  more  firmly  estab- 
lished than  that  negotiable  paper,  when  dis- 


honored, requires  actual  protest  and  notice  to 
those  who  are  the  mere  aocommodati<m  in- 
dorsers  or  drawers  in  ord^  to  hold  them 
responsible.  This  is  the  rale  of  the  law- 
merchant,  and  applicable  to  notes  discounted 
in  bank  and  placed  on  the  footing  of  foreign 
hi  1  Is  by  our  statute.  And  to  reoogni ze  a  doc- 
trine that  in  effect  dispenses  with  the  per- 
formance of  conditions  by  .the  holder  upon 
which  the  indorser  agrees  to  become  bound, 
and  hold  him  liable  upon  a  subsequent  prom- 
ise to  pay,  although  released,  destroys  the 
virtue  of  commercial  paper,  and  places  the 
indorser  at  the  mercy  of  those  who,  in  great 
commercial  transactions,  are  seeking  to  hold 
those  liable  who  have  been  once  released, 
upon  the  plea  that  the  laches  of  the  holder 


that  by  law  be  is  discharged  from  all  liability.  All- 
wood  V.  Haseldon,  2  Ball.  L.  4S7. 

A  mere  request  not  to  press  the  maker  of  the 
note  wlU  not  amouDt  to  a  waiver  of  neglect  to 
make  the  proper  demand  and  give  the  proper  no- 
tice.  Whittierv.  Collins,  15  R.  1.00. 

The  Indorser^B  consent  to  the  application  upon 
the  note  of  a  demand  which  he  has  against  the 
holder  without  notice  of  the  fact  of  laches  is  not 
suflBoientto  bind  him  to  the  payment  of  the  note. 
Buckley  v.  Bentley,  42  Barb.  660. 

If  security  Is  taken  after  the  laches  it  wiH  not 
amount  to  a  waiver.  Otsego  County  Bank  v.  War- 
ren* 18  Barb.  200;  Gawtry  v.  Doane,  48  Barb.  148. 

A  statement  by  the  indorser  to  a  third  person  in 
speaking  of  the  bill,  on  which  he  is  sought  to  be 
held,  and  others,  that  he  would  take  care  of  the 
Mils  and  see  them  paid.  Is  not  sufficient  to  charge 
him  as  upon  a  now  promise.  Miller  v.  Haokley,  6 
Johns,  ars,  4  Am.  Deo.  873,  reversing  Anthon,  N.  P. 
68. 

Aoonditional  promise  not  shown  to  have  been 
made  with  a  full  knowledge  of  the  facts  is  not  sof- 
flofent  to  constitute  a  waiver.  Craig  v.  Brown,  3 
Wash,  a  a  608. 

An  offer  to  substitute  a  new  note  for  the  dishon- 
ored one  not  shown  to  have  been  made  with  full 
knowledge  of  the  laches  is  not  sufficient  to  charge 
the  Indorser  oo  the  note.  Sussex  Bank  v.  Baldwin, 
17  N.  J.  L.  487. 

A  promise  to  give  oollateral  security  for  the 
promisor*s  liability  as  indorser  is  not  sufficient  to 
raise  a  presumption  of  due  demand  and  notice. 
Carter  v.  Burley,  0  N.  H.  668. 

A  mere  statement  that  the  note  would  be  paid  is 
not  sufficient  to  charge  the  mdorser.  Creamer  v. 
Perry,  17  Pick.  33S,  27  Am.  Deo.  207. 

That  an  Indorser  who,  supposing  a  regular  de- 
mand and  notice  to  have  been  made  and  given,  and 
believing  himself  ohargeable,take8  measures  for  bis 
indemnity  against  Ussupposed  liability,  will  not  be 
sufficient  to  charge  him  if  he  had  been  discharged 
by  failure  to  make  demand  and  give  the  notice. 
Tower  v.  Durell,  9  Mass.  882. 

The  mere  statement  that  the  indorser  had  been 
very  unfortunate  in  indorsing  the  note,  that  the 
estate  of  the  maker  owed  him  money  and  that  he 
had  no  means  of  paying  it  but  that  source,  will  not 
be  considered  as  a  promise  to  pay  which  will  be 
binding  on  him.   Yanoe  v.  Depaas,  2  La  Ann.  16. 

A  promise  to  pay,  by  one  partner  after  the  disso- 
lution of  the  flria«  will  not  bind  the  other.  Hart  v. 
Long,  1  Bob.  (La.)  88L 

An  olTer  to  indorse  a  note  of  the  maker  for  the 
same  amount  is  not  a  waiver  of  notice.  Laporte 
V.  Landry.  6  Mart  N.  8.  860. 

Proof  of  statements  by  the  mdorser  to  the  eflTect 
that  ''he  had  dried  fruit  with  him  and  would  pay 
the  notes  when  he  sold  it,**  and  that  ''he  felt  him- 
self bound  for  the  payment,**-do  not  show  such  an 
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unqualified  promise  as  the  law  requires  to  render 
him  liable.    Campbell  v.  Vamey,  12  Iowa,  4a 

A  discharged  indorser  does  not  revive  his  liabil- 
ity by  simply  advising  the  holder  not  to  oommit 
the  maker  to  prison.  Prentiss  v.  Danieleon,  S 
Conn.  176, 18  Am.  Deo.  62. 

A  mere  statement  of  the  party  sought  to  be 
charged,  that  be  would  rather  pay  the  note  than  be 
sued,  will  not  be  sufficient  to  make  him  liable  in  the 
absence  of  due  demand  and  notice.  Keyea  t« 
Fenstermaker,  24  Cal.  828. 

That  the  indorser  said  to  a  third  person  after  the 
maturity  of  the  note  that  the  fact  of  notice  not 
having  been  given  at  the  proper  time  would  make 
no  defense  with  him,  that  he  would  do  what  was 
right,  is  not  a  sufficient  waiver  of  demand  and  no- 
tice to  fix  tiie  liability  of  the  indorser.  Olendorf  v. 
Swartz,  6  OaL  480, 68  Am.  Dec.  141. 

A  letter  giving  an  acoount  of  the  wrlter*S  oi^ 
onmstances  and  containing  the  statement  that  un- 
der such  circumstances  he  cannot  give  a  bill  for 
the  amount,  will  not  amount  to  a  waiver  of  a  want 
of  notice.   Sherrod  v.  Rhodes,  6  Ala.  668. 

A  statement  by  an  indorser  to  a  third  person 
after  suit  has  been  brought  that  he  Is  ready  and 
wining  to  pay  the  debt  If  he  knew  the  amount  of 
the  costs  does  not  dispense  with  evidence  of  due 
demand  and  notice  or  of  knowledge  of  dishonor 
and  the  want  of  demand  and  notice  at  the  time  the 
statement  was  made.  Gassaway  v.  Jones,  2  Cranch« 
C.  C.  334. 

Statements  by  the  Indorser  that  he  would  see  the 
maker  and  subsequently  that  he  had  seen  the  maker 
who  said  he  would  pay,  accompanied  by  a  request 
not  to  crowd  him,  do  not  constitute  either  a  prom- 
ise by  the  indorser  to  pay  or  evidence  of  waiver  of 
notice  or  admission  that  notice  had  been  duly 
given.  Britton  v.  Mllsom  (1802)  10  Ont.  App.  Bep. 
06. 

Proof  that  the  drawer  of  a  bill  of  exchange  ad- 
vanced money  to  the  indorser  to  take  up  the  biU 
when  sued  by  the  second  indorsee  is  not  suffi- 
cient to  charge  the  drawer  with  the  payment  of 
the  note.    Holmes  v.  Stames,  8  Car.  &  K.  10. 

When  due  noUoe  had  not  been  given  but  the 
party  sought  to  be  charged  was  arrested  for  the 
debt  and  while  under  arrest  said  to  the  bailiff  that 
'it  was  true  the  note  had  his  name  on  it"  thouRh 
he  wished  for  time  to  pay  it,  Lora  Elenyon  ruled 
that  when  a  person  is  arrested  and  at  the  time 
ignorant  of  his  rights,or  whether  he  is  by  law  bound 
to  pay  the  demand  or  not,  and  under  such  circum- 
stances  makes  any  •confession  and  seemingly  ad- 
mits the  demand,  such  admission  should  not  be  al- 
lowed to  be  given  in  evidence  against  him.  Bouse 
V.  Bedwood  a704)l  Esp.  166. 

A  mere  statement  of  mability  to  pay,  with  the  ad- 
dition, "bad  circumstances  been  different  you  may 
rest  assured  that  no  application  would  have  been 
needed,"  is  not  sufficient  to  establish  a  waiver. 
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redounds  at  Iftst  to  hli  benefit,  if  be  can  estab- 
lisli  a  promise  on  the  part  of  the  indoraer, 
althoQgb  released  from  the  payment  ^of  the 
dishonored  paper. 

There  is  no  rule  of  commercial  law  more 
rigidly  applied  than  that  requiring  notice  of 
protest  to  those  who  are  the  mere  indorsers 
of  negotiable  paper,  and  there  is  but  little 
reason,  it  seems  to  us.  for  dispensing  with 
this  rule,  or  nullifying  the  conditions  upon 
which  the  indorser  becomes  and  is  to  remain 
bound,  for  the  purpose  of  releasing  the 
holder  from  the  effect  of  his  own  laches. 
When  the  question  of  a  want  of  notice  is  in 
issue,  it  would  be  competent  to  show  a  sub- 
sequent promise  to  pay,  as  a  circumstance 
showing  that  the  party  had  received  notice, 


but  to  make  such  a  promise  conclusive,  or  a 
waiver  of  the  right  to  a  notice,  is  a  doctrine 
in  which  we  cannot  concur. 

In  this  case  the  reply  alleges  the  manner  in 
which  the  notice  was  given,  and,  conceding 
the  doctrine  to  be  that  the  general  averment 
of  due  demand,  protest,  and  notice  is  suffi- 
cient when  the  pleader  attempts  to  set  fortli 
the  mode  in  which  notice  was  given,  and  the 
facts  stated  are  not  sufficient  to  charge  tJie 
indtirser,  the  pleading  should  be  held  bad  on 
demurrer,  and  the  averment  of  a  subsequent 
promise  to  pay,  being  a  mere  matter  of  evi- 
dence, will  be  considered  only  to  the  extent 
that  it  revives  the  original  obligation  to  pay, 
and  to  this  doctrine  we  cannot  assent.  If  the 
promise  had  been  made  upon  the  considera- 
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A  pfromise  to  pay  a  bill  if  duly  presented  Is  not  a 
promise  to  pay  if  afterwards  presented.  Penn  v. 
Poumeirat,  2  Mart.  N.  S.  5U. 

Oondlttonai  promlsei 

There  seems  to  be  a  distinction  as  to  the  effect  of 
a  conditioaal  promise  between  caAes  of  waiver  and 
oases  of  presumption  of  preseotment  and  notice  of 
dtebonoT.  To  constitute  a  waiver  and  hold  the 
promisor  liable  on  his  promise  the  condition  must 
be  accepted. 

An  offer  of  part  of  the  face  of  the  note  which  is 
unaccepted,  accompanied  with  a  refusal  to  state 
whether  or  not  there  is  an  Intention  of  takinir  ad- 
vantage of  tbe  dlscbarsre,  will  not  operate  to  bind 
the  Indorser.    Long  v.  Dlsmer,  71  Mo.  tfS. 

An  unaccepted  offer  to  take  up  the  old  note  and 
give  a  new  one  in  place  of  it  will  not  constitute 
Bocb  a  promise  as  to  render  the  Indorser  liable  upon 
It.    Airon  V.  M'Munua,  11  Johns.  ISOl 

An  offer  to  give  a  new  note  is  not  sufllolent  un- 
less accepted.   Sice  v.  CuaninRbam,  1  Cow.  897. 

An  effer,  after  arrest,  to  irlve  a  note  for  the 
amount.  If  rejected,  will  not  be  sufficient.  Gum- 
ming  V.  trench,  2  Campb.  106,  nots. 

The  acceptance  of  a  conditional  offer  makes  It 
absolute.  Holdsworth  v.  Dlmsdsle,  Si  L.  T.  N.  & 
an.  10  Week.  Rep.  796. 

An  unaccepted  offer  to  pay  in  confederate  money 
will  not  be  binding  on  the  promisor.  Tardy  v. 
Boyd.28Oratt.0ai. 

Payment  of  part  of  the  claim  in  depredated 
paper  is  not  such  an  acknowledgment  and  promise 
to  pay  as  will  waive  failure  to  give  tbe  proper  do- 
tloe.    Newberry  v.  Trowbridge,  13  Micb.  279. 

In  one  case  it  was  held  that  an  offer  to  pay  apart 
et  the  amount  due  will  amount  to  a  waiver.  8haw 
▼.McNeill.  96  N.C.68S. 

And  in  Margetaon  v.  Aitken,  8  Car.  if  P.  888, 
iHiere  to  dispense  witb  proof  of  notice  of  dishonor 
proof  was  offered  that  tbe  indorser  offered  to  pay 
a  certain  percentage  of  the  face  of  the  bill.  Lord 
Tenterden  said  tbat  he  was  of  opinion  that  it  was 
enough  to  dispense  with  absence  of  notice  of  dl^ 
honor. 

But  in  most  esses  of  conditional  offers  which 
were  not  accepted  the  offer  was  treated  simply  as 
evidence  tbat  due  demand  and  notice  occurred  so 
that  tbe  Indorser  was  not  discharged. 

In  Dixon  v.  Blliott,  6  CSar.  A  P.  487,  where  to  dis- 
pense witb  proof  of  notice  of  dishonor  it  was 
proved  that  the  person  sought  to  be  charged  had 
said  that  if  the  defendants  would  take  ten  sbllllngs 
fn  the  pound  upon  the  bills  he  would  secure  them, 
the  court  held  that  this  was  sufficient. 

U  the  offer  to  compromise  Is  accepted  but  after- 
wards fails  because  of  defendant's  failure  to  carry 
out  his  part  of  it  tbe  offer  may  be  evidence  of  oon- 
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tinned  liability  on  the  note.   Brush  v.  Hayes,  1  Ir. 
Lb  Bep.  827. 

Effect  of  waiver, 

U  the  proof  is  satisfactory  tbat  tbe  defendant  un» 
der  a  knowledge  of  all  of  tbe  circumstances  abso- 
lutely promised  to  pay,  he  is  ioconteetibly  bound 
by  bis  promise.  But  If  his  engagement  was  of  a 
conditional  nature  tbat  he  would  pay  when  the 
protest  was  transmitted;  or  if  any  material  fact 
was  unknown  to  him  at  the  time  of  making  the 
promise,— the  verdict  should  certainly  be  in  his 
favor.    Donaldson  v.  Means  (1791)  i  Dall.  lOL 

The  admission  by  tbe  indorser  of  liability  to  pay 
after  knowing  of  his  discharge  will  make  him  lia- 
ble.  Morris  v.  Gardner,  1  Craneh,  C.  C.  218. 

An  express  waiver  of  notice  of  nonpayment  Is 
equivalent  to  an  admission  that  the  note  has  been 
presented  or  need  fnot  be  presented.  Matthey  v. 
Gaily,  4  Gal.  62.  60  Am.  Dec.  SOSw 

A  recovery  can  be  had  as  upon  an  account  stated 
where  tbe  indorser  after  discharge,  and  the  holders 
meet  to  compute  tbe  amount  due,  after  which  he 
promises  to  pay  it  on  a  certain  day  or  give  his  note 
for  the  amount.    Smith  v.  Curlee,  69  Di.  221. 

A  promise  by  the  drawer  to  pay  witb  notice  that 
payment  was  not  demanded  of  the  indorsee  at  ma- 
turity will  bind  him.  Cram  v.  Sherburne.  14  Me.  48. 

A  promise  to  pay  a  check  with  knowledge  that 
it  was  lost  and  had  not  been  presented  at  bank 
for  payment  will  render  the  nuiker  Uable  for  the 
amount.    Scott  v.  Meeker,  20  Hun«  16L 

A  promise  with  knowledge  of  discharge  is  bind- 
ing. Golladay  v.  Bank  of  the  Union,  8  Head,  67; 
Ford  V.  Dallam,  2  Coldw.  67. 

In  Hopes  v.  Alder,  6  Bast,  16,  noU^  where  the  re- 
port ot  the  case  shows  that  notice  of  the  dishonor 
had  been  given  by  the  indorsee  but  had  not  been 
given  by  the  bolder,  the  indorsee  at  a  subsequent 
meeting  between  the  parties,  the  drawer  said  he 
would  see  the  bill  paid;  counsel  argued  that  the 
subsequent  promise  to  pay  for  which  there  was 
certainly  an  equitable  oonsideration  put  an  end  to 
any  doubt  as  to  tbe  right  to  recover  and  tbe  court 
ruled  that  the  subsequent  promise  was  decisive 
and  a  rule  to  set  aside  the  verdict  for  plaintiff  must 
be  discharged. 

If  an  indorser  has  neglected  to  demand  of  the 
drawer  in  a  convenient  time  a  subsequent  prom- 
ise to  pay  by  the  indorser  will  cure  these  laches. 
Lord  Raymond,  Ch,  J'.,  in  Haddock  v.  Bury,  7  East, 
286,  note. 

Effect  of  pavment  or  part  paymenU 
Part  payment  of  the  note  by  the  indorser  will 

bind  him  to  full  liability  on  the  note.    Knapp  v. 

Runals.  87  Wis.  186. 
Part  payment  by  the  indorser,  not  explained  or 

qualified  by  any  accompanied  circumstances.  Is  a 

sufficient  waiver  of  notice  of  dishonor,  but  if  it  Is 
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tion  that  bo  suit  would  be  iBStituted  against 
the  parties  to  the  bill,  the  promise  would  be 
binding,  and  upon  this  promise  an  independ- 
ent action  could  be  maintained.  No  such 
fact  is  alleged  even  in  the  reply,  or  any  facts 
connected  with  the  promise  that  would  work 
an  estoppel.     It  is  alleged  only  that,    the 

gromise  havine  been  made,  the  plaintiff  for- 
ore  to  sue.  No  loss  or  injury  is  alleged  by 
reason  of  the  promise.  There  is  no  allegation 
that  the  promise  was  made  on  condition  that 
no  suit  would  be  brought  on  the  paper.  The 
payor,  Walden,  was  Insolvent,  and  the  ap- 

Sellant  has  a  judgment  against  him   for  the 
ebt.     A  promise  to  pay  after  the  maturity 


of  the  paper  is  presumptive  eridenoe  that 
demand  was  made  and  notioe  duly  given,  and 
would  support  a  recovery,  if  there  was  bo 
evidence  to  tiie  contnuy,  or,  rather,  the  ques- 
tion would  go  to  the  jury  upon  the  issue 
made ;  but  IB  this  case  the  Botice  was  not 
duly  given,  as  appears  from  the  reply  of  the 
plaintiff. 

This  court,  1b  the  case  Lawrence  v.  Bak- 
tan,  reported  Ib  8  Bibb,  104,  decided  the 
question  involved  here.  In  that  case  it  ap- 
peared that  Aaron  Burr,  while  on  a  visit  to 
the  present  capital  of  the  state,  on  the  19th 
of  December  in  the  year  1806,  drew  a  bill 
of  exchange  on  George  M.  Ogden,  a  merchant 


shown  that  the  payment  was  made  as  agent  of  the 
maker  although  It  was  credited  on  the  note  as  pay- 
vent  by  the  Indorser  there  will  be  no  waiver. 
Whitaker  v.  Morrison,  1  Fla.  29, 44  Am.  Dec.  627. 

The  payment  of  the  interest  in  arrear  upon  the 
notes  by  the  indorser  will  revive  liability  although 
at  the  time  the  person  making  the  payment  did  so 
he  protested  that  he  was  not  liable  and  the  pay- 
ment was  made  under  threats  of  suits  upon  other 
claims  against  him  in  case  he  did  not  pay.  Sigour- 
ney  v.  Wetherell,  6  Met.  SB6, 

Partial  payments  after  maturity  will  be  presump- 
tive proof  that  proper  demand  was  made  and  no- 
tioe given.    Bibb  v.  Peyton,  11  Smedes  ft  M.  275. 

Payment  of  part  of  the  amount  by  one  of  two 
indorsers  where  the  other  has  received  notice  is 
a  waiver  of  want  of  notioe  as  to  himself.  Sherer 
V.  Baston  Bank,  88  Pa.  184. 

In  Levy  v.  Peters,  9  Serg.  &  B.  12S,  U  Am.  Deo. 
079,  In  which  the  suit  was  against  the  drawer  of  a 
check  on  which  there  was  a  credit  of  a  part  of  the 
amount  due  and  demand  made  only  for  the  bal- 
ance, the  court  held  that  it  would  not  be  suffl- 
dent  for  the  plaintiff  to  give  credit  for  part;  he 
should  prove  the  pajrment.  For  if  the  bare  giving 
of  credit  was  suflSoient  the  holder  of  the  bill  who 
had  been  guilty  of  laches  might  always  get  over  it 
by  giving  credit  for  a  small  payment.  In  general 
there  cannot  be  a  recovery  without  proof  of  a  de- 
mand and  notice  to  the  drawer  that  payment  had 
been  refused,  but  there  are  exceptions  to  this  gen- 
eral rule.  Whenever  the  drawer  acknowledges 
himself  to  be  liable  to  pay,  the  necessity  of  proving 
a  demand  on  the  drawee  and  his  refusal  to  pay  and 
notice  to  the  drawer  is  dispensed  with,becau8e  such 
acknowledgment  carries  with  it  internal  evidence 
that  the  drawer  knew  that  due  diligence  had  been 
used  by  the  holder;  or  even  if  it  had  not  that  still 
the  drawer  confessed  he  was  under  an  obligation 
to  pay.  And  it  is  immaterial  whether  there  be 
proof  of  an  express  promise  to  pay  or  of  other  cir- 
cumstances from  which  it  may  be  inferred  that 
the  drawer  acknowledged  himself  liable.  And  I 
take  it  that  payment  of  part  is  such  a  circumstance. 
Citing  Beed  v.  Wilkinson,  MSS.  Whart.  Dig.  87. 

Without  considering  here  the  general  question  of 
the  right  to  recover  back  money  paid  under  mis- 
take, attention  is  called  to  the  fact  that  in  Chat- 
fleld  V.  Pazton,  2  East,  471,  note^  it  seems  to  be  con- 
sidered that  even  payment  of  the  bill  in  ignorance 
of  the  fact  of  the  laches  is  not  sufficient  to  bind  the 
drawer,  but  he  may  recover  back  the  amount  paid 
upon  discovering  the  facts. 

And  it  has  been  decided  that  if  the  note  Is  paid 
under  the  mistaken  belief  that  notice  had  been 
properly  given  the  payment  may  be  recovered 
back.   Lake  v.  Artisans  Bank,  8  Keyes,  278. 

If  in  ignorance  that  a  demand  has  not  been  made 
and  notioe  given  the  indorser  pays  the  amount  to 
a  bank  holding  the  note  for  collection,  he  can  upon 
discovering  the  fact  reclaim  the  money  from  it. 
Garland  v.  Salem  Bank,  9  Mass.  408, 6  Am.  Dea  88. 


But  if  the  payment  of  the  note  is  made  with  a 
full  knowledge  of  the  facts  the  payment  cannot  be 
recovered.  Evans  v.  Gale,  17  N.  H.  678, 43  Am.  Deo. 
614. 

Biaht  to  eontradiet  prsmimptiono/ nodes. 

The  presumption  of  notioe  may  be  rebutted. 
Lewis  V.  Brehme,  88  Md.  4U,  8  Am.  Bep.  19a 

The  defendant  may  contradict  the  fact  of  notice 
which  is  presumed  from  the  admission  of  liability, 
but  the  jury  is  at  liberty  to  disbelieve  him  and  find 
that  the  notice  was  in  fact  given.  Jones  v.  0*Brieii« 
26Bng.L.&Bq.  288. 

A  promise  to  pay  or  part  payment  oanncyt  bo 
used  as  presumptive  evidence  of  regular  notice 
where  the  evidence  distlnotly  shows  that  notioa 
was  not  given.  Oayuga  Oounty  Bank  v.  Bennett* 
6H111,286. 

Burden  of  proof. 

There  are  two  distinct  theories  taken  in  refer- 
ence to  the  burden  of  proof  in  cases  where  a 
waiver  is  relied  on. 

On  one  side  it  is  held  that  the  burden  Is  on  the 
holder  to  show  that  the. indorser  not  only  waived 
notice  and  promised  to  pay  the  note  but  it  is  also 
incumbent  on  him  to  prove  that  the  indorser  made 
the  promise  with  full  knowledge  of  the  fact  that 
he  was  released  from  legal  obligation  to  pay  iu 
Ballin  v.  Betcke,  11  Iowa,  204:  Freeman  v.  O^Brlen, 
88  Iowa,  407;  Abbott  v.  Striblen.  6  Iowa.  197. 

If  the  promise  la  made  under  the  belief  that  the 
promisor  is  liable  the  plaintiff  must  show  that  be 
had  knowledge  of  the  facts.  Morgan  v.  Peet,  82 
D1.28L 

The  burden  of  showing  that  the  new  promise 
was  with  the  knowledge  of  all  the  facts  is  on  the 
party  seeking  to  charge  the  indorser  on  thebilL 
Walker  v.  Rogers,  40  III.  278, 88  Am.  Dec  848. 

The  plaintiff  must  show  that  at  the  time  the 
promise  was  made  the  promisor  had  notice  that 
he  was  discharged.    Harris  v.  Allnutt,  12  La.  461^ 

Plaintiff  must  show  knowledge  by  the  indorser 
that  at  the  time  he  made  the  promise  no  notice  had 
been  given  to  him  in  order  to  establish  a  waiver. 
Glassf ord  v.  Davis.  46  N.  J.  L.  848. 

If  laches  appears  there  must  be  dear  proof  that 
defeodant  knew  of  it  at  the  time  he  made  his 
promise  in  order  to  hold  him  liable.  Glaser  v. 
Rounds,  16B.  L236. 

The  burden  is  on  the  plaintiffs  to  show  that  the 
promise  was  made  with  fuU  knowledge  of  the 
laches.  Sice  v.  Cunningham,  1  Oow.  897;  Baer  v. 
Leppert,  5  Hun,  468;  Edwards v.tTandy,  88  N.  H.  540; 
Otis  V.  Hussey,  8  N.  H.  848;  Farrington  v.  Brown, 
7  N.  H.  271;  Newberry  v.  Trowbridge,  13  Mich. 
279;  Vanwiokle  v.  Downing,  19  La.  Ann.  88:  Butler  ▼• 
Murison,  18  La.  Ann.  888;  New  Orleans  &  C.  R.  Ck>. 
V.  MUls.  2  La.  Ann.  824;  Blum  v.  BidweU.  23  La  Ann. 
43;  Louisiana  State  Bank  v.  Buhler,  22  La.  Ann. 
83;  Mitchell  v.  Young.  21  La.  Ann.  27tf:  James  v. 
Wade.  Id.  548:  Hunt  v.  Wadleigh,  26  Me.  271,  45  Am. 
Dec.  108;  Spurlook  v.  Union  Bank,  4  Humph.  886. 
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of  New  York,  requesllog  him  at  130  days  to 
pay  Charles  Lynch,  or  order,  $700.  That 
paper  was  indorsed  by  Halston  to  Sebastian, 
and  by  Sebastian  to  Lawrence,  the  plaintiff  in 
the  action.  Ralston,  after  the  bill  was  drawn, 
And  befOTe  maturity,  descended  the  Ohio 
and  Mississippi  rivers,  and  before  his  return 
the  bi  1 1  was  protested.  After  Ralston '  s  return 
he  waa  sought  to  be  made  liable  as  indorser 
of  the  paper,  and  defended  on  the  ground 
that  notice  had  not  been  given  him  of  the 
protest  or  nonpayment.  There  being  no  suffi- 
cient evidence  of  notice,  it  was  then  at- 
tempted to  fasten  liability  upon  him  on  the 
ground  of  his  promise  to  pay.    This  court. 


in  reference  to  that  issue,  said :  *  We  think 
a  promise  made  under  such  circumstances, 
not  being  founded  on  any  valid  considera- 
tion, induces  no  legal  obligation,  and  cannot 
therefore  form  a  sufflcienf  cause  of  action. 
It  is  not  denied  but  that  a  promise  to  pay  a 
bill  by  an  indorser,  unless  accompanied  by 
circumstances  repelling  the  presumption,  fa 
an  implied  admission  of  due  notice  having 
been  given."  8  Bibb,  104.  This  is  the  ex- 
tent to  which  the  authorities  in  this  state 
go,  and  we  think  the  correct  rule  on  the  sub- 
ject. 

In  the  cases  of  Bank  of  Tennu$e$  v.  8mit\ 
reported  In  9  B.  Hon.  009,  and  Landrum  v. 


The  penon  souirfat  to  be  ebarffed  must  be  shown 
to  have  bad  knowledse  that  presentment  was  not 
made  at  the  time  he  made  his  promise.  Barkalow 
▼.  Johnson,  16  N.  J.  L.  887;  United  States  Bank  v. 
Southard,  17  N.  J.  L.  478, 85  Am.  Dec.  621. 

On  the  other  side  it  is  held  that  an  admission  of 
havinff  received  due  notioe  must  be  shown  to  have 
been  made  under  a  mistake  of  taot  to  relieve  from 
liabiUtT.    Oommeroial  Bank  of  Albany  v.  Clark,  28 

Defendant  must  show  that  he  was  iirnorant  at 
tbe  time  he  made  his  promise  to  relieve  himself 
Crom  liability.   Nash  v.  Harrington,  1  Aik.  88. 

A  promise  to  pay  throws  on  defendant  the  bur- 
den of  Bhowlnir  that  proper  demand  and  notice 
were  not  made  and  ariven,  Schmidt  v.  BadclllEe,  4 
Strobh.  L.  286, 68  Am.  Dea  878. 

Hie  promise  throws  on  defendant  the  double 
burden  of  showing  laohesand  that  he  was  ignorant 
of  It.  Loose  V.  Loose,  86  Pa.  688;  Oxnard  v.  Yar- 
niim,Ul  Pa.  188, 66  Am.  Bep,  265. 

If  after  an  avowal  that  he  Is  dlsoharged  the  in- 
dorser states  that  he  does  not  Intend  to  take  advan- 
tage of  tlie  default  and  will  i>ay  the  note,  the  bur- 
den Is  upon  him  to  show  that  he  was  acting  under 
a  mlstakeof  fiaot.   Leonard  v.  Gary,  10  Wend.  604. 

How  far  Ipnowisdffe  fnay  he  Inferred, 

AlBrmatlve  proof  of  knowledge  need  not  be 
made.  It  may  be  Inferred  from  drcumstanoes. 
Williams  V.  Bobinson,  IB  La.  419. 

In  tbe  absenoe  of  evidence  to  the  contrary  the 
promise  will  be  presumed  to  have  t)een  made  with 
tbe  knowledge  that  the  note  had  not  been  pro- 
tested for  nonpaymenti  Davis  v.  Miller,  88  Iowa, 
U4. 

Knowledge  of  the  facts  may  be  inferred  from  the 
dronmstanoes.  Givens  v.  Merchants  Nat.  Bank, 
as  HL  442;  Hngbes  v.  Bowen,  15  Iowa,  416. 

The  jury  may  presume  knowledge  from  the  olr- 
cumstanoes  In  evidence.  Hopkins  v.  Liswell,  12 
Mass.  52. 

But  knowledge  that  the  promisor  was  released 
will  not  be  Inferred  from  the  mere  fact  of  promise 
to  pay.    Davis  v.  Gowen,  17  Me.  887. 

la  qumUon  for  eourt  orfwru* 

The  question  of  the  conclusion  to  be  drawn  from 
defendant's  conduct  Is  for  the  Jury.  Blcketts  v. 
Tonlmm,  7  L.  J.  106. 

The  question  whether  oertata  transactions 
amount  to  a  waiver  or  want  of  demand  and  notioe 
Is  for  the  jury.  Union  Bank  of  Georgetown  v. 
Magruder,  88  U.  8.  7  Pet  287,  8  K  ed.  687. 

Whether  a  oonversadon  amounts  to  a  waiver  Is  a 
question  for  the  jury.  Oarmlchael  v.  Bank  of  Penn- 
aylvanla,  4How.  (Miss.)  607. 85  Am.  Dec.  408. 

It  Is  for  the  jury  to  say  whether  or  not  the  words, 
*'You  hold  tbe  note  two  or  three  days  and  I  will 
make  It  all  right  with  the  bank,"  were  intended  as 
an  absolute  promise  of  payment.  Glendening  v. 
canary,  5  Daly,  488. 

On  the  other  hand  It  was  held  to  Massachusetts 
29  L.  R.  A. 


that  though  the  questions  of  waiver  were  orig- 
inally questions  of  fact  yet  having  been  reduced  to 
a  good  degree  of  certainty  by  practical  usage  and 
a  long  course  of  judicial  dedsions  they  assume  the 
character  of  questions  of  law  and  it  Is  highly  Im- 
portant that  they  should  be  so  made  and  applied  In 
order  that  rules  affecting  so  extensive  and  Impor- 
tant a  department  m  the  transactions  of  the  mer- 
cantile community  may  become  practical  and  uni- 
form as  well  as  reasonably  equitable  and  Intelligible. 
Creamer  v.  Perry.  17  Pick.  882,  27  Am.  Dec.  287. 

So  in  Missouri  It  has  been  said  that  the  question 
of  what  will  constitute  a  waiver  Is  for  the  court* 
Wilson  V.  Huston,  18  Mo.  146, 68  AUL  Deo.  188. 

Effect  ofiMbtU, 
In  1868  a  statute  waa  passed  in  Maine  providing 
that  waiver  of  demand  and  notice  by  the  Indorser 
most  afterwards  be  In  writing  to  bebindmg  upon 
him.  Thomas  v.  Mayo,  66  Me.  40;  Parshley  v.  Heath, 
68  Me.  80, 81  Am.  Bep.  241 

WriUnawalfeer  onfioCe. 
If  the  waiver  Is  In  express  terms  made  upon  the 
note  It  win  be  given  effect  without  proof  of  ex- 
trlnslo  facts  in  respect  to  knowledge  of  the  ab- 
sence of  previous  demand  and  notice.  Lockwood 
V.  Bock,  60  Minn.  Itt. 

Promiae  aeeondary  enidmte  of  a  noUee  aetuanw 
given. 
The  admission  of  liability  may  not  be  available  If 
the  plaintiff  fails  to  produce  the  notice  of  dishonor 
which  it  Is  within  bis  power  to  do.  Bell  ▼.  Frankls. 
4Mann.&G.446,llL.J.aP.80Q,  6 Scott, N. B. 4601 

NeceaaUy  of  eongUleration  or  lortting. 

The  question  was  raised  at  an'early  period  as  to 
how  far  the  new  promise  required  a  new  consider- 
ation or  needed  to  be  In  writing  under  the  statute 
of  frauds. 

Some  lew  cases  have  held  that  both  were  neces- 
sary, but  tbe  question  has  been  generally  either 
Ignored  or  decided  the  other  way. 

In  Connecticut  it  was  decided  that  a  promise  to 
pay,  made  after  release  and  without  consideration, 
has  no  legal  eflUcacy.  Huntington  v.  Harvey,  4 
Conn.  124. 

And  that  a  promise  by  an  Indorser  discharged  by 
laches  to  pay  tbe  note  must,  under  the  statute  of 
frauds,  be  in  writing.  Peabody  v.  Harvey,  4  Conn. 
119, 10  ^m.  Dec.  108. 

But  In  Breed  v.  HlUhouse,  7  Conn.  628,  it  Is  stated 
that  a  promise  to  pay  Is  sufficient  evidence  that  tbe 
proper  notice  was  glven^nd  that  if  a  party  entitled 
to  notioe  has  knowledge  of  the  want  of  due  dili- 
ence  on  tbe  part  of  the  holder  of  the  note  and 
promises  to  pay  the  debt,  thla  Is  a  waiver  of  the 
want  of  notioe. 

In  Kentucky  It  has  been  held  that  a  bond  for  the 
amount  given  after  the  discharge  may  be  im- 
peached for  tbe  want  of  consideration.  Balaton  v. 
Bullltts,  8  Bibb,  20L 
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Trowbridge,  reported  In  8  Met  (Ky.)  281,  a 
diBtinction  is  attempted  to  be  drawn  between 
a  promise  made  after  protest  for  nonaccept- 
anoe  and  a  protest  made  for  nonpayment  after 
maturity.  In  the  case  of  Landrum  v.  Trow- 
bridge, Id. ,  there  was  a  protest  for  nonpay- 
ment, as  well  as  nonacoeptanoe,  and  while 
the  distinction  between  the  character  of  the 
two  cases  may  exist,  in  so  far  as  it  streets  the 
liability  of  the  indorser,  we  think,  and  so 
adjudi^e,  that  the  subsequent  promise  to  pay 
is  not  binding  on  the  indorsers  unless  sup- 
ported by  a  consideration,  but  that  on  the 
issue  as  to  whether  notice  of  protest  had  been 
given  it  is  competent  to  go  to  the  Jury  to 
establish  that  fact,  and  to  this  extent  only 
we  are  disposed  to  go ;  but,  as  the  plead- 


ings in  this  case  show  that  due  notice  was 
not  ffiven,  the  promise,  if  proven,  would  not 
avail  the  appellant.  The  obligation  of  the 
indorser  is  known  to  the  holder  of  the  bill. 
His  relation  to  the  bill  requires  the  highest 
degree  of  diligence  on  the  part  of  the  holder 
for  the  protection  of  the  indorser,  and  when 
released  from  liability,  having  occupied  the 
position  of  a  mere  surety,  something  more 
than  a  verbal  promise,  so  easily  established 
when  large  commercial  interests  are  involved, 
should  be  established  beforb  that  which  la 
dead  is  brought  to  life,  and  the  liability  con- 
tinued without  any  consideration  whatever. 
Thejudgmeni  beine  muet  be  affirmed. 

Rehearing  denied. 


A  promise  by  the  iDdorsen  in  ignoranoe  of  the 
fact  that  they  are  not  liable  to  wlth6ut  considera- 
tion and  to  not  Mnding.  Bank  of  United  States  v. 
Leathers,  10  B.  Mod.  64. 

But  it  was  also  held  that  a  promise  to  pay  the  bill 
by  an  indorser  may  be  an  implied  admission  that 
he  had  received  due  notice  of  protest,  but  where  it 
Is  evident  such  notice  was  not  iriven,  a  promise  by 
the  indorser  to  pay  the  bill  after  he  was  discharged 
and  without  any  consideration  will  not  sustain  an 
action  acaiust  him.  Lawrence  v.  Balston  (1818)  8 
Bibb,  108. 

In  the  case  of  a  guarantor  discharged  by  laches 
In  which  there  was  no  express  promise  the  court 
said:  "Had  he  made  an  express  promise.  I  am  in- 
clined to  the  opinion  that  the  result  would  have 
been  the  same,*'— that  to  that  there  would  have  been 
no  binding  obligation.  A  moral  obligation  will 
support  an  express  promise  but  here  there  is  no 
moral  obligation.  It  to  not  llice  a  waiver  of  a  for- 
feiture or  laches.  Vanderveer  v.  Wright,  6  Barb. 
647. 

In  New  Jersey  it  was  held  that  a  promise  to  pay 
the  bill  after  the  promisor  had  been  discharged  by 
laches  to  not  binding.  Philips  v.  McCurdy,  1  Harr. 
*J.187. 

But  in  Fatten  v.  Witanot,  1  Harr.  &  J.  477,  the 
court  says  that  the  indorser  to  not  liable  where  due 
diligence  has  not  been  used  unless  it  appears  that 
be  subsequently  promised  to  pay  the  amount  of  the 
note  to  the  indorsee. 

And  In  Beck  v.  Thompson,  4  Harr.  *  J.  631,  it  was 
held  that  a  promise  with  knowledge  of  laches  will 
waive  it  and  that  rule  was  followed  in  Tate  v.  Bui- 
livan,  80  Md.  472, 98  Am.  Dec.  687;  Staylor  y.  Balls, 
84Md.8QL 

So  in  Kew  Hampshire  it  has  been  said  that  a 
promise  to  pay  after  discharge  to  not  binding  un- 
less there  to  a  new  consideration  or  knowledge  of 
the  fact  of  the  discharge  appears.  Merrimack 
Oounty  Bank  v.  Brown,  18  N.  H.  880. 

Then  there  are  some  decisions  which  while  not 
directly  asserting  the  necessity  of  consideration 
may  perhaps  be  regarded  as  looking  in  that  direc- 
tion. 

If  in  consideration  of  money  received  from  the 
maker  the  indorser  promises  to  pay  the  amount  of 
the  bill  he  will  be  liable  whether  the  promise  was 
made  before  or  after  the  bill  became  due  since  it 
to  made  upon  an  adequate  consideration.  Cookrill 
V.  Hobson,  18  Ala.  SOL 

Certain  it  to  that  waiver  of  protest 'and  notice 
after  the  paper  has  been  dishonored  wiU  not  suf- 
fice to  bind  Ithe  indorser.  and  he  will  be  discharged 
unless  a  new  valid  promise  to  pay  to  made  by  him. 
White  V.  Keith,  07  Ala.  068. 

It  will  be  observed  that  even  in  those  states 
which  have  held  a  consideration  necessary  there  to 
dlTided  opinion,  and  those  which  have  not  repudi- 
ated  the  doctrine  after  once  asserting  it  generally 
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apply  the  rule  of  presumption  of  notice  from 
the  promise.  The  majority  of  the  cases  have, 
however,  decided  the  other  way. 

The  promise  to  not  void  for  want  of  oonaidera-> 
tion  or  under  the  statute  of  frauds  for  not  being 
in  writing.  United  States  Bank  v.  Southard,  17  K. 
J.  L.  478, 86  Am.  Dec.  681. 

In  Worden  v.  Mitchell,  7  Wis.  lOL  in  which  the 
agreement  to  extend  the  time  for  demand  and  no- 
tice was  made  before  the  note  became  due,  the 
court,  after  stating  that  the  waiver  could  be  made 
before  as  well  as  after  maturity,  says  a  waiver  of 
demand  and  notice  made  by  an  indorser  to  not  a 
new  contract  which  must  be  in  writing  under  the 
statute  of  frauds,  or  which  must  be  supported  by 
a  new  consideration,  but  to  only  a  waiver  of  a  condi- 
tloo  precedent  to  hto  liability. 

In  Brooklyn  Bank  v.  Waring,  8  Sandf.  Gh.  1«  7  L. 
ed.  488,  it  to  said,  **whether  upon  the  ground  of 
waiver,  or  of  a  moral  obligation  which  forms  a 
consideration,  the  consequence  to  undeniable**  that 
the  new  promise  will  sustam  an  action  on  the  note. 

There  to  no  substantial  consideration  to  support 
such  new  promise  on  the  part  of  an  indorser  to 
pay  a  note  for  which  he  to  neither  legally  nor 
equitably  liable.  The  rule,  however,  to  now  so 
firmly  established  that  it  cannot  be  abrogated,  al- 
though the  contract  it  enforces  to  not  only  without 
consideration,  but  it  to  questionable  whether  it  to 
not  a  parol  agreement  to  pay  the  debt  of  another* 
and  its  enforcement  therefore  m  contravention  of 
the  statute  of  frauds.  Qlassford  v.  Davis,  86  K.  J. 
L.348. 

In  Porter  v.  Hodenpnyl,  9  Mich*  U,  in  which  the 
release  was  claimed  because  of  time  given  to  the 
principal  debtor,  the  court  says  that  in  every  case 
where  with  knowledge  of  the  fScts  a  surety  recog- 
nizes hto  liability  and  promises  to  pay  the  debt  such 
promise  to  applied  to  the  original  debt  and  requires 
no  new  consideration. 

In  Harrison  v.  Bailey,  98  BCass.  880, 87  Am.  Dea 
68,  the  court  says  that  a  subsequent  promise  to  a 
waiver,  and  since  in  that  case  evidence  of  it  was 
admitted  only  to  show  a  waiver  it  was  unneo- 
essary  to  consider  what  validity  it  would  have  as  a 
new  promise;  or  whether  it  would  have  been  suf- 
ficient to  sustain  the  action  for  want  of  considera- 
tion or  under  the  statute  of  frauds. 

No  consideration  to  necessary  in  order  to  make  a 
waiver  binding.  Matthews  v.  Allen,  18  0ray,  084, 
77  Am.  Deo.  480;  Morgan  v.  Peet,  88  IlL  881;  Look- 
wood  V.  Book,  00  Minn.  148;  Woodman  v.  Kastjnan, 
10  N.  H.  880;  Boss  V.  Hnrd,  n  N.  7. 14, 27  Am.  Bep.  L 

The  payee  indorser  does  not  make  a  new  prom- 
ise within  the  statute  of  frauds  when  be  promises 
to  pay  after  laches  on  the  part  of  the  holder  b^ 
cause  the  debt  to  hto  own  as  weU  as  thai  of  tke 
maker.  Uhler  v.  Farmers  Nat  Bank  of  Bucks 
Oounty,  84  Pa.  400.  H.  P.  F. 
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^L  ezeented  to  eislit 
i^aipe  to  0eeareelir>»t  _ 

made  to  them  reepectlvely.  The  notes  were  de- 
livered to  the  aevenl  mortgagees,  aod  the  mort- 
ga«e  to  McG^  one  of  the  mortffaffees.  It  was 
then  duly  reoorded.  After  reoord,  without  ob- 
jection by  the  others,  McO.  took  poeseaBioh  of  the 
mortgage  and  of  three  of  the  notiv  belonging  to 
other  mortgagees,  for  safekeeping.  Afterward, 
and  before  maturity  of  any  of  the  notes,  Mc0., 
claiming  to  be  the  owner  of  the  mortgage  and  of 
all  the  notes,  for  a  valuable  consideration,  re- 
ceived of  K.,  assigned  and  delivered  to  him  the 
mortgage  and  forged  copies  of  all  of  the  notes, 
with  forged  indorsements  on  each,  exceiyt  that 
on  the  note  purporting  to  be  made  to  him  the  in- 
dorsement was  genuine.  The  assignment  pup- 
ported,  also,  to  transfer  the  notes  secured  by  the 
mortgage.  MoG.  retained  in  his  own  pospeaston 
the  genuine  notes.  Afterward,  but  before  the 
maturity  of  the  note  made  to  MoG.,  he,  for  a 
valuable  consideration,  indorsed  and  delivered 
the  genuine  note  to  IL,  and  IL,  Informing  them 
that  the  note,  with  others,  was  secured  by  mort- 
gage on  certain  real  estate.  Before  taking  the 
note,  IL  and  M.  had  the  records  examined  aod 
found  that  the  statemeots'of  McG.  respecting  the 
mortgage  security  were  correct.  He  also  stated 
that  he,  with  the  consent  of  the  other  mort> 
gasrees,  was  holding  the  original  mortgage  for 
bimaeif,  and  as  custodian  for  the  others.  They 
did  not  ask  to  see  the  original  mortgage,  and  did 
not  see  it.  K.  and  Id.  and  M.  acted  in  entire  good 
faith,  neither  having  a  suspicion  that  a  fraud 
was  contemplated  by  MoO. 

Held:  On  foreclosure  of  the  mortgage,  the  debt 
;to  BC  and  M.  is  entitled  to  preference  over  that 
ofK. 

(June  11,1308.) 

ERROR  to  tbe  Circuit  Court  for  Hamflton 
County  to  review  a  Judgment  afflrroing  a 
judgment  of  tbe  Court  of  Common  Pleas  es- 
tablishing tbe  priority  of  defendants  in  error 
in  a  mortgage  upon  tne  estate  of  Gano  Martin, 
deceased,  in  wmch  mortgage  tbe  plaintiff  in  i 
error  claimed  to  be  entitled  to  a  prior  lien. 
AfflrmetL 

Btatement  by  Spear*  J. . 

The  action  below  was  a  proceeding  in  the 
probate  court  of  Hamilton  county  for  the 
sale  of  lands  of  Gano  Martin,  deceased,  to 
pay  debts,  in  which  the  plaintiff  in  error  and 
the  defendants  in  erorr  were  cross-petition- 
ers, each  claiming  to  hold  a  lien  prior  to 

*Readnote  by  the  CtoUBT. 


KOTB.— The  general  sabjeet  of  the  priority  of 
notes  falling  due  at  dUferent  times  and  secured  by 
the  same  mortgage  is  treated  in  a  note  to  Horn  v. 
Bennett  (Ind.)  2i  L.  R  A.  800,  also  in  Nashville 
Trust  Go.  V.  Smythe  (Tenn.)  27  L.  B.  A.  66S. 

The  present  case  sharply  illustratas  the  relation 
of  negotiable  notes  to  a  mortgage  securing  them, 
on  which  see  also  note  to  Lime  Book  Nat.  Bank  ▼• 
Mowry  (N.  fl.)  18  L.  B.  A.  SM. 
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that  of  the  other  upon  the  lands  in  ques- 
tion. That  court  found  in  favor  of  John 
and  Louis  Manss,  from  which  Kernohan  ap- 
pealed. On  the  trial  in  the  common  pleas  the 
following  undisputed  facts  appeared,  viz.  : 

On  January  i,  1879,  Gano  Martin,  the 
then  owner  of  the  real  estate  sold  in  this  ac- 
tion, being  in  feeble  health,  and  desiring  to 
make  some  sort  of  settlement  of  his  estate 
before  he  died,  providing  as  well  for  his 
children  and  widow  as  for  certain  creditors 
(amongst  whom  was  one  William  R.  MoGill, 
to  whom  he  was  then  indebted  in  the  amount 
of  $7,802.72),  executed  a  mortgage  deed  cov- 
ering his  said  real  estate ;  the  consideration 
named  was  $16,  118.69;  the  grantees  were 
said  McGill  and  seven  others.  The  mortgage 
was  conditioned  to  secure  the  payment  of 
eight  promissory  notes,  each  dated  January 
1,  1879,  payable  five  years  after  date,  with  8 
per  cent  interest,  payable  annually,  except 
one  on  which  no  interest  was  payable  until 
after  Gano  Martin's  death. 

The  mortgage  deed  was  then  deliyered  to 
McGill,  with  the  consent  of  the  other  mort- 
gagees, he  (McGill)  stating  he  would  put  it 
in  his  safe  for  safe  keeping.  It  was  left  for 
reoord  January  20,  1879,  with  the  recorder 
of  Hamilton  county,  and  duly  recorded,  and 
thereafter  without  objection  by  the  other 
mortgagees,  remained  in  the  possession  of 
said  McGill  until  delivered  to  said  Kerno- 
han as  hereinafter  stated.  The  note  for  $7,  • 
602.72  was  also  delivered  to  McGill  at  the 
same  time,  and  the  notes  to  order  of  three 
other  mortgagees  were  also  delivered,  unin- 
dorsed, to  McGill,  at  the  same  time,  for  safe 
keeping.  Some  time  afterwards  one  of  Uie 
mortgagees  (George  Bfartin)  sold  his  note  to 
William  R.  McGill,  and,  so  far  as  appears, 
McGill  never  owned,  or  had  any  interest  in, 
any  of  the  other  notes.  The  note  for  $7, 602. 72 
remained  in  the  possession  of  McGill  until 
delivered  to  John  and  Louis  Manss  as  here- 
inafter stated. 

On  the  8th  day  of  February,  1879,  being 
I>rior  to  the  maturity  of  the  notes  secured  by 
said  mortgage,  Robert  Eemohan  made  a  loan 
of  $11,0(A  to  McGill,  who,  amongst  other 
collateral,  transferred  and  assigned  to  Kerno- 
han the  said  mortgage,  and  what  purported 
to  be  all  the  notes  secured  thereby.  At  the 
time  of  the  transfer  McGill  was  tiie  owner 
and  holder  of  the  genuine  note  for  $7,602.79 
secured  by  said  mortgage.  This  transfer  was 
made  in  the  following  manner:  before  the 
payment  of  the  $11,000,  McGill  produced 
to  Kernohan,  and  his  attorney,  the  original 
mortgage  deed  from  Gano  Martin,  and  the 
following  assignment  was  indorsed  thereon : 

'*For  value  received  I  hereby  assign  and 

transfer  to  Robert  Kernohan,  his  represents- 

tiyes  and  assigns,  the  within  mortgage  and 

the  notes  secured  thereby. 

Februanr  8,  1879.     William  R.  McGill." 

The  assignment  was  then  and  there  signed 
by  William  R.  McGill.  At  the  same  time 
eight  certain  papers  answering  in  form  to 
the  eight  notes  described  in  the  mortgage, 
incluiflng  one  for  $7,602.72,  were  produced 
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by  aaid  McGlll  m  the  original  genuine  notes 
secured  by  said  mortgage ;  the  said  papers 
were  at  the  time  they  were  produced,  in- 
dorsed in  blank  with  tne  name  of  the  payees 
thereof,  except  that  for  $7,602.72,  which  was 
indorsed  as  hereafter  stated.  At  the  same 
time  he  signed  the  said  assignment  on  the 
back  of  the  mortgage.  McGiir indorsed  each 
of  said  papers  (including  that  for  $7,602.72 
drawn  to  his  own  order,  which  hitherto  had 
been  unindorsed),  with  his  own  signature, 
and  the  words  ''protest  waived,"  as  appears 
thereon ;  and  thereupon  the  said  papers  and 
mortgage  were  delivered  to  Eernohan,  with 
the  other  collateral,  and  said  sum  of  $11,000 
paid.  The  mortgage  so  assigned  and  de- 
livered was  the  genuine  mortgage  deed  exe- 
cuted by  Gano  Martin  and  wife ;  but  the 
Supers  purportinir  to  be  the  notes  secured 
ereby,  and  so  aelivered  and  indorsed  by 
said  McGill,  are  each  and  every  one  of  them 
forgeries  (except  the  indorsements  of  Mc- 
Gill thereon),  though  they  were  delivered 
to  Eernohan  by  McGill  as  genuine. 
Eernohan  received  the  mortgage,  and  what 

Surported  to  be  the  real  notes,  ^as  above, 
nlv  indorsed  and  delivered  to  him,  in  good 
faith  and  for  value,  supposing  said  notes  to 
be  genuine,  and  they  remnined  in  his  posses- 
sion until  after  the  death  of  McGill,  which 
took  place  Ji^  2,  18^,  and  until  this  action 
was  begun.  ELernohan  did  not  know,  or  have 
any  cause  to  know,  of  such  forgerv,  and  that 
said  notes  were  not  genuine,  until  after  the 
death  of  McGill. 

Interest  on  said  loan  of  $11,000  was  paid 
by  McGill  up  to  his  death.  The  amounts 
realized  from  the  other  collateral,  together 
with  any  amount  that  has  been,  or  may  be 
ordered,  paid  to  him  in  this  case,  will  not 
discharge  said  debt  of  $11,000.  The  estate 
of  said  Gano  Martin  is  insolvent.  The  as- 
signment on  the  mortgage  was  not  left  for 
record  or  entered  until  April  25,  1884. 

On  or  about  April  1,  1879,  bein^  after  the 
transaction  with  Eernohan,  but  prior  to  the 
maturity  of  said  note  for  $7  602.72,  the  de- 
fendants John  and  Louis  Manss  loaned  Will- 
iam R.  McGill  the  sum  of  $4,000,  Uking  his 
note  dated  May  8,  1879,  for  same,  McGill  at 
that  time  transferring  to  them  by  indorsement 
and  delivery,  as  collateral  for  said  loan,  the 
original  genuine  note  for  $7,602.72,  made 
by  Gano  Martin,  which,  notwithstanding  his 
transaction  with  Eernohan.  he  had  retained 
possession  of.  John  and  Louis  Manss  did 
not  learn  until  a  week  or  ten  days  atter  Mc- 
Giirs  death  of  any  other  note  purporting  to 
be  of  the  amount  of  the  note  so  indorsed 
and  delivered  as  collateral.  At  the  time  of 
the  transaction  between  McGill  and  the  Manss 
brothers,  McGill  stated  that  the  note  was  se- 
cured by  a  mortgage ;  that  it  was  given  to 
secure  other  notes,  to  other  payees,  and  that 
he,  by  and  with  the  consent  of  all  the  other 
mortgagees,  was  holding  the  mortgage,  for 
himself  and  as  custodian  for  die  other  holders 
of  notes  secured  by  the  mortgage,  and  also 
told  them  that  he  tnought  the  mortgage  notes 
safe.  Before  loaning  the  money  Ithey  had 
an  examination  made  of  the  records  which 
showed  that  the  mortgage  was  as  represented, 
and  that  there  was  no  other  mortgage  against 
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the  property ;  they  did  not  ask  McOill  to  let 
them  see  the  mortgage  deed,  noft  did  thev  at 
any  time  see  it,  but  relied  upon  McGiirt 
statement  that  he  had  it 

They,  before  and  after  the  maturity  of  the 
note,  made  other  advances  to  McGlll  to  the 
extent  of  $11,800  additional  to  said  snm  of 
$4, 000,  and  also  received  other  collateral,  it 
being  agreed  with  McGill  at  the  tiaie  said 
other  advances  were  made,  that  the  note  for 
$7,602.72,  together  with  the  other  collateral, 
should  stand  as  security  for  all  the  advaooes. 
Some  of  the  other  collateral  were  known  by 
Manss  Bros,  to  be  mortgage  notes ;  bat  in 
no  instance  did  thev  require  the  prodactlon 
of  the  mortgage  deed  securing  the  same,  again 
relying  upon  McGiirs  statements  to  them. 
Thev  have  not  been  able  to  realize  upon  any 
of  the  said  other  collateral,  as  in  each  caae 
the  mortgage  notes,  and  other  instruments, 
are  claimed"  to  be  forgeries. 

There  is  no  question  as  to  the  good  faith 
of  either  Eernohan  or  the  brothers  m«^"«?f 

Upon  these  facts  the  court  held  that  John 
and  Louis  Manss  were  the  owners  and  holders 
of  the  genuine  note  for  $7,602.  72,  given  hj 
Martin  to  McGill,  that  it  was  securra  by  the 
mortgage,  and  was  the  first  lien,  and  decreed 
accordingly.  On  error  the  circuit  court  af- 
firmed this  Judgment,  and  Eernohan  now  aska 
that  those  judgments  be  reversed. 

Meur%.  Draosin  Wiil«in  and  Frank  O* 
Suire*  for  plaintiff  in  error: 

A  mortgage  does  not  secure  the  note,  or 
other  evidence  of  indebtedness  named  in  i^  as 
such,  but  secures  the  debt  or  promise  to  repay, 
of  which  the  mortgage  equaJly  with  the  note 
is  in  evidence. 

Fisher  v.  Mosaman,  11  Ohio  St.  42;  mOMt 
V.  Briggs,  18  S.  C.  484;  yesbit  v.  Warts,  »7 
Ohio  St.  878;  Kuhm  v.  MeOeah,  88  Ohio  St 
468:  Ohoteau  v.  Thompatm,  8  Ohio  St  4S7; 
Patterson  v.  Johnson,  7  Ohio,  pt  1.  p.  227; 
Baily  V.  Smith,  14  Ohio  St  410,  84  Am.  Dec 
885;  Ridiardson  v.  Wright,  68  Tt  867;  Kim- 
herWs  App.  (Pa.)  6  Cent.  Rep.  460;  Tradef'M 
Nat.  Bank  of  Charlotte  v.  Lawrenes  Mfg.  O^ 
96  N.  0.  298;  Hoffman  v.  WUhdm,  68  Iowa, 
610:  Raguei  v.  BoU,  7  Ohio,  pt.  2,  p.  70;  WH- 
liams  V.  Englehrecht,  87  Ohio  St  888;  8mUk  v. 
^mith,  27  8.  C.  166;  Plyler  v.  EU%4ftt,  19  8.  C. 
257;  McLaurin  v.  Wilson,  16  S.  C.  405;  Childs 
V.  Childs,  10  Ohio  St  889,  76  Am.  Dec.  612; 
StewaH  v.  Anderson^  10  Ala.  604;  SUdman  v. 
QasseU,  18  Vt.  846. 

Eernohan,  by  the  transaction  of  Febroaiy 
8,  1879,  became  the  owner  of  the  note,  the 
mortgage  debt  and  the  mortgage  security. 

Eernohan  v.  Durham,  12  L.  R.  A.  41,  48 
Ohio  St  1;  Dan.  Neg.  Inst  §§  748,  748a; 
Jones,  Mortg.  §§  805,  884. 

Eernohan,  had  he  discovered  the  fraud, 
could  have  filed  a  bill  in  equity  to  enforce  the 
transfer  by  indorsement 

1  Chitty.  Bills,  10th  ed.  167;  Smith  v.  PidD- 
ering,  Peake,  N.  P.  60;  Arden  v.  Watkins.  3 
East,  817;  Ex  parte  Greening,  13  Ves.  Jr.  206; 
Ex  parte  Mowhray,  1  Jac  &  W.  428;  £r  parts 
Hall,  1  Rose,  Bankr.  Gas.  14,  note  a. 

And  such  indorsement,  when  made,  wonld 
have  related  back  to  and  taken  effect  as  of  the 
time  when  the  actual  transfer  took  place. 
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Smith  T.  JKckering,  Peake,  N.  P.  60;  Anony- 
miovs,  1  Campb.  49!^ 

Not  only  by  subseqaent  fodoraement  does 
the  indnrsee  take  as  of  the  time  when  the  ori|^- 
iaal  transfer  took  place,  but  he  takes  free  from 
cquitiea  attaching  either  prior  or  subsequent 
to  .«uch  transfer. 

^yatkins  ▼.  Maule,  2  Jac.  A  W.  387;  Bag- 
ifaHy  ▼.  Qaither,  66  N.  C.  80;  Dulkleu  ▼. 
Chapman,  9  Coon.  6;  Philips  ▼.  Bank  of 
J.aciiftoton,  18  Pa.  408;  Selfridge  t.  North- 
hampton Bnnk,  8  WatU  &  S.  820;  Bumnoi  y. 
£eaya,  87  Mich.  481. 

The  written  assignment  of  February  8, 1879, 
transferred  to  Kernohan  the  legal  title  to  the 
land  described  in  the  mortgage. 

Baquet  ▼.  BoU,  7  Ohio,  pt.  2,  p.  78;  Bands 
T.  Kendali,  16  Ohio,  671;  Heighway  ▼.  Pendls- 
ton,  15  Ohio,  788;  FHie/ie  ▼.  Kramer,  16  Ohio. 
124;  Nolan  ▼.  OrmaionflQ  Ohio,  277;  Childs 
▼.  Childs,  10  Ohio  St  844,  76  Am.  Dec.  512; 
AUen  ▼.  Ehterty,  24  Ohio  8t  97;  Ely  v.  Me- 
Quire,  2  Ohio,  223;  Williams  y.  Englebreeht, 
87  Ohio  St.  886;  MeChiffey  y,  Finley,  20  Ohio 
St.  474;  Grant  y.  Ludlow,  8  Ohio  8t.  1. 

Kernohan  paid  yalue,  had  no  notice,  is  not 
estopped,  was  honest,  and  was  guilty  of  no 
ladies. 

HoUiger  ▼.  Bates,  48  Ohio  8t  487;  WaUcar 
y.  Dement,  43  111.  281. 

It  cannot  be  claimed  Manas  Bros,  have  any 
interest  at  all  in  the  mortgage  debt,  as  dis- 
tin pished  from  the  note. 

Danes  y.  Austen,  1  Ves.  Jr.  247;  Kernohan 
y.  Durham,  12  L.  R  A.  41.  48  Ohio  St.  1. 

Nor  can  it  be  claimed  Manss  Bros,  got  any 
legal  title  to  the  mortgage  security,  or,  what  is 
the  same  thing,  the  land  covered  by  the  mort- 
gage. 
Swarto  ▼.  Leist,  18  Ohio  St  419. 
A  mortgage  does  not,  by  reason  of  its  secur- 
ing a  negotiable  note,  partake  of  the  qualities 
of  said  note,  and  become  negotiable. 

Banney  y.  Hardy,  48  Ohio  St.  167;  OAom 
y,  McClelland,  Id.  284;  Heller  ▼.  Meiss,  1  Gin. 
Bap.  Ct.  Rep.  477,  2  Cin.  Sup.  Ct.  Rep.  287; 
Timberman  v.  Hatoley,  2  Ohio  C.  Ct.  Rep.  27; 
Johnson  y.  Carpenter,  7  Minn".  176;  Bbstetter 
y.  Alexander,  22  Minn.  659;  Seott  v.  Avstin, 
86  Minn.  460;  Oater  ▼.  Miekley,  86  Mina.  246; 
Schmidt  y.  Frey,  8  Rob.  (La.)  485;  Bovligny 
l^Fortier,  17  La.  Ann.  121;  Morris  y.  White, 
w  La.  Ann.  856;  BuHer  ▼.  Sloeomb,  88  La. 
Ann.  170,  89  Am.  Rep.  286;  Orassly  v.  Bein- 
J«^.4I11.  App.  841;  Walker  v.  Dement,  42 
111.  272;  Kleeman  v.  Frisbie,  68  DL  482;  WhiU 
1  Sutherland,  64  III.  181;  BaskeU  v.  Brown,  65 
IH  29;  Bryant  ▼.  Vix,  88  111.  11;  Toumer  ▼. 
MeCfelland,  110  Dl.  642;  Seott  y.  Magloughlin, 
133  III.  88:  Shippen  v.  Whittier,  117  Dl.  282; 
^bor  V.  Fay,  66  Iowa,  639;  First  Nat.  Bank 
vf^etada  v.  Bryan,  62  Iowa,  42. 

The  assignee,  though  without  notice  of  the 
defect,  takes  subject  to  all  equities  existing 
•gainst  the  assignor. 
Pom.  Eq  Jur.  §  708. 
oach  defenses  can  be  set  up  in  Ohio. 
Ot^n  v.  McClelland,  48  Ohio  St.  284;  Be 
^ropean  Bank,  L.  R.  5  Oh.  859. 

As  between  Kernohan  and  Manss  Bros., 
Jfnose  title  or  right  to  the  mortgage  security  is 
tne  stronger,  admitting  Kernohan  got  nothW 
»L.aA. 


but  an  equity  in  the  mortgage  security,  whose 
equity  is  superior? 

Kernohan's  equity  arose  by  reason  of  his 
being  the  owner  of  the  real  consideration  for 
the  mortgage. 

Manss  3ro6.'  equity,  if  any,  arose  simply 
and  solely  from  thehr  ownership  of  one  of  tlio 
evidences  of  the  debt 

Kernohan's  rights  are  prior  in  point  of  time. 
Kernohan  was  not  negligent;  Manss  Brosi 
were.  Kernohan  is  not  estopped;  Manss  Bros, 
should  be.  Kernohan  had  no  notice;  Mnnss 
Bros,  were  so  put  on  their  guard  that  they 
could  have  known  of  Kernohan's  rights,  had 
they  inquired. 

McQill  after  the  transfer  had  no  longer  any 
interest  in  the  note  or  mortgage,  and  was  at 
most  only  a  trustee  for  Kernohan. 

Kernohan  v.  Durham,  12  L.  R.  A.  41,  48 
Ohio  St.  1. 

Bf  not  getting  the  mortgage,  Manss  Bros, 
left  It  in  McGill%  power  to  enter  a  cancellation 
of  it  of  record,  that  would  undoubtedly  bind 
them,  as  against  sulasequent  purchasers  of  the 
land. 

SwariM  ▼.  lAst,  18  Ohio  St.  419;  Anderson 
▼.  Sltarp,  44  Ohio  St.  260;  Walker  y.  Dement, 
42  Bl.  272. 

Relying  upon  McGill's  promises  they  must 
take  the  consequences. 

Kellogg  v.  Smith,  26  N.  Y.  18. 

If  Gano  Martin  could  have  pleaded  Kerno- 
han's equity,  we  see  no  reason  why  Kernohan 
himself  could  not  come  in  and  set  it  up. 

OOx/rn  y.  McClelland,  48  Ohio  St.  284;  Ker- 
nohan  y.  Durham,  12  L.  R.  A.  41,  48  Ohio 
St.  1. 

Manss  Bros,  are  not  bona  fide  holders  with* 
out  notice,  of  the  note  itself. 

Strong  y.  Jackson,  128  Mass.  60,  26  Am. 
Rep.  19;  Taylor  ▼.  Page,  6  Allen,  86;  Crane 
y.  March,  4  Pick.  181,  16  Am.  Dec.  829;  Abele 
v.  MeOtiigan,  78  Mich.  416. 

Messrs.  William  E.  Jones  and  J.  J. 
Glidden  for  defendants  in  error,  John  Manss 
etai. 

Messrs.  T«  A.  Grifflths  and  O.  P.  Gril^ 
fiths  for  Rachel  Martin,  admrz.,  etc. 

Spear,  «7.,  delivered  the  opinion  of  the 
court : 

The  question  presented  by  the  record  is 
whether,  both  parties  acting  in  good  faith, 
one  who  obtains  title  to  a  mortgage  given  to 
secure  several  notes  to  several  persons,  by 
assignment  for  value  by  one  of  the  mortga- 
gees, with  delivery  of  the  same  and  a  forced 
copy  of  one  of  several  notes  secured  thereby, 
indorsed  by  the  payee  who  was  then  the 
owner  of  the  genuine  note,  obtains  a  lien 
for  money  thus  advanced  on  the  faith  of  the 
security,  in  preference  to  the  bona  fide  in- 
dorsee lor  value  of  the  genuine  note  obtained 
afterwards,  both  transactions  occurring  be- 
fore the  maturity  of  the  note? 

It  seems  to  us  that  tilie  question  will  be 
solved  by  the  application  of  simple  and  well- 
established  principles.  The  concession  that 
each  party  acted  in  entire  good  faith  removes 
any  necessity  for  considerinx  equities,  and 
leaves  the  case  to  be  determined  on  purely 
legal  grounds. 


no 
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The  following  propositioni  we  consider 
v^  settled  in  Ohio: 

1.  Where  a  promissory  note  is  secured  by 
mortgage,  the  note,  not  the  mortgage,  rep- 
resen  ts  the  debt.  The  mortgage  is,  therefore, 
a  mere  Incident,  and  an  assignment  of  such 
incident  will  not,  in  law,  carry  with  it  a 
transfer  of  the  debt ;  on  tlie  other  hand  a  trans- 
fer of  the  note  by  the  owner  so  aa  to  Test  legal 
title  in  the  indorsee  will  carry  with  it  equi- 
table ownership  of  the  mortgage.  And  so,  if 
the  debt  be  evidenced  by  several  promissory 
notes  the  legal  transfer  of  a  portion  of  the 
notes  carries  with  it  snch  proportional  inter- 
est in  the  securltyas  the  notes  transferred  bear 
to  the  whole.  JBarkrad&r  t.  LHby,  4  Ohio 
6t.  602;  SuHxrU  ▼.  Leist,  18  Ohio  Bt.  419; 
Fithian  ▼.  Oartoin,  17  Ohio  St.  118;  AUen 
T.  Ii^rsi  Nat,  Bank  of  Xenia,  28  Ohio  St. 
VJ ;  Holme$  ▼.  Gardner,  60  Ohio  St  167,  20 
L.  R  A.  829. 

2.  Being  but  an  incident  of  the  debt,  the 
mortgage  remains,  until  foreclosure  or  pos- 
session taken,  in  the  nature  of  a  chose  in 
action.  Where  given  to  secure  notes  it  has 
no  determinate  value  apart  from  the  notes, 
and,  as  distinct  from  them,  is  not  a  fit  sub- 
ject of  assignment.  And  where  the  notes 
are  legally  transferred,  the  mortgagee,  and 
all  claiming  under  him,  will  hold  the  mort- 
gaged property  in  trust  for  the  holder  of  the 
notes.  Jardon  v.  Oheney,  74  Me.  869 ;  Jones, 
Mortg.  818 ;  Pom.  £q.  Jur.  §  1210. 

8.  All  notes  payable  to  any  person  or  order 
are  negotiable  by  indorsement  thereon  so  as 
absolutely  to  transfer  and  vest  the  property 
thereof  In  each  and  every  indorsee  or  holder 
successively.  Such  indorsee,  or  holder,  may, 
in  his  own  name,  institute  and  maintain  an 
action  thereon  against  the  maker.  Rev.  Stat. 
fi§  8171,  8172. 

4.  A  holder  of  negotiable  paper  who  takes 
It  before  maturity  for  a  valuable  considera- 
tion in  the  usual  course  of  trade,  without 
knowledffe  of  facts  which  impeach  its  valid- 
ity, holds  it  by  a  good  title.  To  defeat  a 
recovery  it  is  not  sufficient  to  show  that  he 
took  it  under  circumstances  which  ought  to 
excite  suspicion  in  the  mind  of  a  prudent 
man.  To  have  that  effect,  it  must  be  shown 
that  he  took  the  paper  under  circumstances 
showing  bad  faith  or  want  of  honesty  on  his 
part.  Nor  does  the  note  lose  its  commercial 
character  when  secured  by  mortgage.  John- 
ton  V.  Way,  27  Ohio  St.  874;  Kitchen  v. 
I^idenhatk,  48  Ohio  St.  177. 

Applying  thesa  rules  to  the  facts,  the 
89  L.B.A. 


following  oonclusionf  seem  to  leault, 
viz. : 

Eemohan,  by  the  assignment  of  the  mort- 
gage, took  the  legal  title  to  it  so  far  as  the 
same  was  owned  by  McGill,  and  an  equitable 
right  in  the  $7, 602. 72  note.  He  did  not  take, 
nor  did  McOlll  intend  to  transfer  to  him, 
any  legal  title  to  the  note,  for  HcGlll  kept, 
and  intended  to  keep,  that  in  his  own  posses- 
sion, unindorsed,  and  subject  to  his  contin- 
ued control.  Such  rights  as  Kemohan  took 
he  might  assert  as  against  McGill,  but  John 
and  Louis  Manss  alone  can  recover  on  the 
note.  They,  by  their  porchase  and  the  in- 
dorsement to  them  by  JlcGill,  took  a  fall 
title  to  it  as  against  the  world,  together  with 
the  equitable  title  to  the  mort-gage  in  whoseso- 
ever nands  it  might  be.  The  one  has  the 
legal  title  to  the  Incident,  with  an  equitable 
right  in  the  debt ;  the  other  the  legal  title 
to  the  debt,  together  with  an  equitable  title 
to  the  incident.  As  both  cannot  nave  preced- 
ence the  weaker  must  give  way  to  the  stronger. 
The  legal  title  to  the  incident  must  be  sab- 
ordinated  to  that  which  is  superior,  vis. : 
the  legal  title  to  the  debt,  although  the  holder 
of  the  incident  acquired  his  right  first.  John 
and  Louis  Manss  were,  therefore,  entitled  to 
the  proceeds  of  the  mortgaged  lands. 

The  case  of  Kemohan  v.  Durham,  48  Ohio 
St.  1,  12  L.  R.  A.  41,  is  relied  upon  by 
plaintiff  in  error.  We  think  it  does  not  snp- 
port  his  contention.  In  that  case  Oodding- 
ton  took  by  indorsement  the  genuine  note 
after  due.  Eernohan  took  an  assignment  of 
the  mortgage,  which  assignment  also  pur- 
ported to  transfer  the  note.  This  was  not 
only  before  the  transfer  of  the  note  to  Cod- 
din  ston,  but  before  the  note  was  due.  The 
holding  is  that,  as  between  Eemohan  and 
McOiliCthe  payee),  the  former  took  an  equi- 
table title  to  the  cenuine  note,  and  hence,  aa 
Goddinffton's  title  was  acquired  after  the 
note  had  been  dishonored,  he  could  take  no 
better  right  than  his  Indorser  had.  The  note 
being  past  due  he  was  put  upon  inquiry,  and 
was  chargeable  with  whatever  knowledge 
due  inquliy  would  have  elicited.  The  viUu 
difference  between  the  position  of  the  holder 
of  the  note  in  that  case  and  in  this  is,  that, 
while  Ooddington  took  hit  title  after  due 
and  hence  was  charged  with  all  infirmitiea, 
John  and  Louis  Manss  being  indorsees  and 
purchasers  for  value  in  the  ordinary  course 
of  trade,  before  due,  took  good  title  as  against 
the  world. 

Judgment  qj/trmei. 
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The  bcMS  or  foreman  of  a  ir*^nff  of 
fuiloa4liiigf  and  lereUn^  dirt  on  a  rail* 
roadt  ^^o  ^  under  the  immediate  control  of 
A  railroad  official  who  la  often  present,  some- 
times dally,  dtrectinR  the  work,  is  a  fellow  ser- 
▼ant  of  a  member  of  the  gang  who  is  injured  by 
the  f  oremao^s  failure  to  (rive  notice  that  the  train 
Is  about  to  move,  whether  he  had  authority  to 
hire  and  discharge  the  men  under  him  or  not 

(December  23, 1394.) 

ERROR  to  the  Circuit  Court  for  St.  Clair 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  persooal  injuries  caused  by  the  neg- 
ligence of  defendant's  servants  for  which  it 
was  alleged  to  be  responsible.    Bevened, 

The  facts  are  stated  in  the  opinions. 

Messrs.  Hanchett,  Stark  A  Hanehett, 
for  plaintiff  in  error: 

The  plaintiff  should  have  exercised  care  to 
avoid  getting  upon  the  cars,  or  attempting  to 
get  upon  the  cars,  while  they  were  being 
moved,  or  while  they  were  likely  to  be  moved, 
so  as  to  endanger  bis  safety  in  getting  upon 
them. 

CouMTiM  V.  Lake  8lior$  A  M.  8.  R.  Co.  96 
Mich.  386;  Blair  v.  QraTid  Rapids  <&1,  R,  Co.  60 
Mich.  125;  McCa^in  v.  Tjake  Shore  <6  M.  8.R. 
Co.  98  Mich.  553;  French  v.  Detroit,  Q.  H.  <k 
M.  R.  Co,  89  Mich.  587;  WerhowUky  v.  Fort 
Wayne  eft  K.  R  Co.  86  Mich.  236;  Lake  Share 
dM.8.  R  Co,  V.  Bangs,  47  Mich.  470. 

It  was  the  plaintiff's  duty  to  exercise  care  in 
informing  himself  of  the  circumstances,  and 
in  doing  that  he  was  bound  to  exercise  the 
care  of  a  reasonable,  prudent,  and  cautious 
man,  and  if  be  neglected  to  inform  himself 
and  to  take  into  account  the  circumstances  as 
they  were,  so  that  by  such  omission  he  was 
negligent  or  careless,  that  fact  itaelf  would 
be  contributory  negligence. 

Ijike  Shore  d  M,  8.  R.  Co.  v.  Bangs,  supra; 
Lake  Shore  cfc  M.  S.  R.  Co.  v.  Miller,  25  Mich. 
274;  Elassenyer  v.  Michiqan  Cent.  R.  Co.  48 
Mich.  205.  43  Am.  Rep.  470;  Detroit  dt  M.  R. 
Co.  V.  Van  Sieinburg,  17  Mich.  99. 

In  the  position  occupied  by  Mehalski  he  is  a 
fellow  servant  in  respect  to  all  acta  done  by 
him  which  do  not  come  within  the  class  of 
acts  which  the  law  imposes  upon  the  railroad 
company  itself  to  do  as  the  principa 


NoTis.-The  above  caae  adds  another  important 
discus jion  to  the  vexed  fellow-servant  question. 
It  is  not  deemed  necessary  to  collate  here  the  ref- 
erences to  the  very  numerous  other  cases  in  this 
series  on  the  subject.  But  attention  is  called  to 
the  notes  to  Dixon  y.  Chicago  ft  A.  R.  Co.  (Mo.)  18 
L.  B.  A.  792;  Relyea  v.  Kansas  aty.  Ft.  S.  &  G.  R. 
Co.  (Mo.)  18  L.  B.  A.  817:  Buss  v.  Wabash  Western  B. 
Co.  (Mo.)  18  L.  B.  A.  8S;  and  Bchroeder  v.  Chicago 
&  A.  B.  Co.  (Mo.)  18  L.  B.  A.  8S7. 
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I  H^  is  a  fellow  servant  nnlesB  the  act  done  bj 
him,  which  caused  the  plaintiff's  injury,  was 
an  act  which  properly  belong^  to  the  master 
to  do,  and  for  which  the  law  makes  the  mat- 
ter personallv  responsible. 

The  fact  that  he  was  foreman  of  a  crew  of 
men  does  not  change  the  rule. 

McEinney,  Fellow  Servants,  p.  5354;  Wood, 
Mast.  &  8.  §  488;  7  Am.  A  Eng.  Encyclop. 
Law,  p.  884;  24  Am.  L.  Rev.  157;  Criterion 
of  Fellow-Service,  by  George  W.  Easley  (N. 
C.)  25  Am.  A  Eng.  R.  R.  Gas.  518,  520-523; 
FHke  V.  Boston  d  A.  R.  Co.  S»  ISi.  Y.  650.  18 
Am.  Rep.  545;  Rose  v.  Boston  db  A.  R  Co.  C8 
N.  Y.  217;  Booth  ▼.  Boston  db  A,  R.  Co.  78  N. 
Y.  88.  29  Am.  Rep.  97;  Fuller  ▼.  Jewett,  80  N. 
Y.  46,  86  Am.  Rep.  515;  Crispin  v.  Babbitt,  81 
N.  Y.  516,  87  Am.  Rep.  521;  Slater  ▼.  JetMtt, 
85  N.  Y.  61,  89  Am.  Rep.  627;  Brick  v.  Roeh- 
ester,  N.  7.  dk  P.  R.  Co.  98  N.  Y.  211;  Loughs 
lin  V.  State,  105  N.  Y.  159;  Efssev  v.  Coger^ 
8  L.  R  A.  559,  112  N.  Y.  614;  LindvaU  v. 
Woods,  4  L.  R.  A.  798,  41  Minn.  212;  Dwyer  ▼. 
American  Exp.  Co.  82  Wis.  901;  Heine  v.  Chieeh 
godkN.W.  R.  Co.  58  Wis.  525;  Indiana  Car  Co. 
V.  Parker,  100  Ind.  181;  Capper  v.  Lj?uisviUe, 
E.  dt  St.  L.  R.  Co.  108  Ind.  805;  EU  v.  North- 
ern Pac.  R  Co.  12  L.  R.  A.  97, 1 N.  Dak.836; 
Lewu  V.  Seifert,  116  Pa.  628;  Holden  v.  Fiteh^ 
burg  R  Co.  129  Mass.  278,  87  Am.  Rep.  848; 
a  Connor  Y.  Roberts,  120  Mass.  227;  Zeigler  v. 
Day,  128  Mass.  152;  Blake  v.  Maine  Cent  R 
Co.  70  Me.  60,  85  Am.  Rep.  297;  Conley  ▼. 
Portland,  78  lAe.2n;Doug?Uy  y.  Penobscot  Log 
Driving  Co.  76  Me.  143;  Cassidy  v.  Maine  Ceni. 
R.  Co.  76  Me.  488;  Michigan  Cent.  R.  Co.  v. 
Leakey,  10  Mich.  199;  Michigan  Cent.  R  Ca. 
.V.  Dolan,  82  Mich.  511;  Michigan  Cent.  R.  Co. 
y.  Avstin,  40  Mich.  247;  Quincy  Min.  Co.  v. 
Kitts.  42  Mich.  34;  Gardner  v.  Michigan  Ceni. 
R.  Co.  58  Mich.  584;  Hoar  v.  Merriti,  63 
Mich.  886;  Peterson  v.  Chicago  db  N.  W.  R 
Co.  67  Mich.  102;  Van  Dusen  v.  Le  Tetellier^ 
78  Mich.  504;  Hunn  v.  Michigan  Cent.  R.  Co. 
7  L.  R  A.  500,  78  Mich.  515;  Adams  y.  Iron 
Cliffs  Co.  78  Mich.  288;  Harrison  y. Detroit,  L. 
db  N.  R.  Co.  7  L.  R.  A.  623,  79  Mich.  416; 
Fox  y.  Spring  Ijike  Iron  Co.  89  Mich,  387; 
Morton  v.  Detroit,  B.  C.  db  A.  R.  Co.  81  Mich. 
428;  Rotue  v.  BlodgeU  db  Da/ois  Lumber  Co.  18 
L.  R.  A.  728,  85  Mich.  619;  Irvine  v.  mint  db 
P.  M.  R.  Co.  89  Mich.  416:  Dewey  v.  Detroit, 
Q.  H.  db  M.  R  Co.  16  L.  R  A.  842,  97  Mich. 
848. 

A  true  test  Is,  whether  the  person  whose 
status  is  in  question  is  charged  with  the  per- 
formance of  a  duty  which  properly  belongi 
to  the  master. 

McEinney.  Fellow  Servants,  p.  54;  Van 
Dtmen  v.  lMellier,7S  Mich.  492;  Morton  v.  De- 
troit, B.  C.  db  A,  R  Co.,  Roux  v.  Blodgett  db 
Davis  Lumber  Co.,  Irvine  v.  Flint  db  P.  M. 
R.  Co.  and  Deuiey  v.  Detroit^  0.  H.  db  M.  R.  Co. 
supra. 

The  fact  that  an  employ^  represents  the 
master  as  to  certain  acts,  does  not  render  the 
master  liable  for  his  negligence  as  to  other 
acts  wherein  he  does  not  stand  in  the  master's 
place,  but  does  stand  and  act  in  the  place  of 
a  fellow  servant. 
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McEinney,  Fellow   Servants,  p.  109;  GrU- 

n  ▼.   Babbitt,  81  N.  Y.  620,  87  Am.  Rep. 

1;  Loughlin  v.  State,  105  N.  Y.  160;  Eussey 
▼.  Coger,  8  L.  R.  A.  659.  112  N.  Y.  614;.  Ell 
▼.  Norifufim  Pae.  R.  Co,  12  L.  R.  A.  97,  1  N. 
Dak.  336;  Van  Duten  ▼.  Leidlier,  and  Fax 
▼.  Spring  Lake  Iron  Oo.  evpra;  LindvaU  v. 
.Woods,  4  L.  R.  A.  798.  41  Minn.  212. 

The  act  done  by  Mehalski.  of  which  com- 
plaint is  made,  yiz.,  causing  the  train  to  be 
moved  without  givine  a  proper  signal,  does  not 
come  within  the  class  of  acts  for  whose  proper 
performance  the  master  is  responsible. 

Barrison  v.  Detroit,  L,  A  N.  /?.  Oo.  7  L,  R. 
A.  628.  79  Mich.  409;  Oreenioald  v.  Marquette, 
H.  A  0.  R.  Co.  49  Mich.  197;  Adanu  v.  Iron 
Cliffs  Go.  78  Mich.  271;  Michigan  Cent.  R.  Co. 
V.  Ledhey,  10  Mich.  193;  Michigan  Cent.  R.  Co. 
v.  Dolan,  82  Mich.  610;  Slater  v.  JeweU,  85  N. 
Y.  61,  89  Am.  Rep.  627;  Beine  v.  Chicago  A  N. 
W.  R.  Co.  68  Wis.  525;  Toner  v.  Chicago,  M.  dt 
at.  P.  R.  Co.  69  Wis.  188. 

The  decisions  of  this  court  do  not  recognize 
on  employe  as  vice-principal  or  alter  ego  of  the 
principal  in  any  case  where  he  is  a  simple 
foreman  of  a  gang  of  workmen  acting  under 
the  direction  and  control  of  an  agent  of  the 
principal,  as  was  the  case  with  Mehalski. 

Harrison  v.  Detroit,  L.  A  N.  R,  Oo.  and 
Hunn  V.  Michigan  Cent.  R  Oo.  supra;  Ryan  v. 
Bagaley,  50  Mich.  179, 45  Am.  Rep.  85;  Peterson 
v.  Chicago  A  N.  W.  R.  Go.  67  Mich.  102;  Adams 
V.  Iron  Cliffs  Oo.  78  Mich.  271.  See  also  Ma^ 
lone  V.  Eathaway,  64  N.  Y.  5.  21  Am.  Rep.  573; 
Oonley  v.  Portland,  78  Me.  217;  Zeigler  v.  Day, 
123  Mass.  162;  aOonncr  v.  RoherU,  120  Mass. 
827;  AUjto  v.  Agawam  Oanal  Co.  6  Gush.  75; 
Cliicago,  M.  A  St.  P.  R.  Co.  v.  Ross,  112  U.  S. 
877.  28  L.  ed.  787;  Baltimore  A  O.  R,  Oo.  v. 
Baugh,  149  U.  8.  368,  87  L.  ed.  772. 

Messrs.  Northup  A  O'Donnell  and 
James  A.  Muir,  for  defendant  in  error: 

Defendant  owed  plaintiff  the  duty  to  warn 
him  of  the  danger  to  which  he  was  about  to 
be  subject. 

Eenry  v.  Lake  Shore  AM.S.ROo.49  Mich. 
499;  Beauchamp  v.  Saginaw  Min.  Go.  50  Mich. 
170.  45  Am.  Rep.  80;  Tovm  v.  Michigan  Gent. 
R.  Go.  84  Mich.  214;  Parkhurst  v.  Johnson,  50 
Mich.  70.  45  Am.  Rep.  28:  Efigd  v.  Smith,  82 
Mich.  1;  Sadowski  v.  MuJiigan  Ga/r  Go.  84 
Mich.  100;  James  v.  Emm^t  Min.  Go.  65  Mich. 
846;  Luke  v.  Wheat  Min.  Go.  71  Mich.  864. 

It  was  held  negligent  to  throw  bales  of  hay 
upon  the  sidewalk  from  the  loft  of  a  barn  facing 
the  street,  without  first  looking  upon  the  side- 
walk and  giving  sufficient  warning  to  persons 
approaching. 

Dehring  v.  Gom^tock,  78  Mich.  166;  Ohicago  A 
H.  E.  R.  Co.  ▼.  Miller,  46  Mich.  632;  MalmsUn 
▼.  Marquette,  E.  A  0.  R.  Co.  i»  Mich.  94; 
Barnes  v.  Brown,  95  Mich.  676. 

In  Harrison  v.  Detroit,  L.AN.R.  Co.,  tlu 
R.  A.  623.  79  Mich.  409.  it  was  maintained  by 
the  court  that  if  the  master  directs  the  servant 
to  do  some  act  which  is  dangerous,  but  which 
could  be  made  safe  by  some  special  care  on  the 
master's  part,  the  servant  has  the  right  to 
assume  that  such  special  care  will  be  taken. 
In  all  cases  where  the  injury  can  readily  be 
guarded  against  the  employer  is  in  duty  bound 
to  protect  the  employ^  at  its  peril. 
29L  RA. 


Palmer  ▼.  Michigan  Cent.  R.  Oo.  ^  Mich. 
281. 

The  failure  to  warn  plaintiff  of  this  intentloQ 
to  move  the  train  was  the  proximate  cause  of 
the  plaintiff's  injury. 

Sdleck  V.  Lake  Share  A  M.  3.  R  Oo.  IS  L.  IL 
A.  154,  98  Mich.  875.  66  Mich.  195;  MeKeOer 
Y.  Monitor  Twp.  78  Mich.  485;  Sanborn  v.  De- 
troit, B.  O.  A  A.  R  Go.lfih.R.JL.  119,  91 
Mich.  588;  Keating  t.  Michigan  Gent.  R.  Oo.  97 
Mich.  154;  Southwestern  Teleg.  A  Teleph.  Co.  v. 
Robinson,  16  L.  R  A.  545,  50  Fed.  Rep.  810; 
Cooley,  Torts.  70,  71:  2  Thomp.  Neg.  1084; 
You7ig  V.  Detroit,  O.KAM.ROo.M  Idich. 
438;  Rqfnowskiy.  Detroit,  B.  0.AA.R.CO.7S 
Mich.  681. 

Plaintiff  had  no  warning  nor  any  reason  to 
apprehend  danger.  It  is  a  sound  rule  of  law 
that  it  is  not  contributory  negligence  not  to  look 
out  for  danger  when  there  is  no  reason  to  ap- 
prehend any. 

Engd  v.  Smith,  82  Mich.  1 ;  Beach,  Contrib. 
Keg.  41;  Sadowski  v.  Michigan  Car  Co.  84 
Mich.  100;  SMacker  v.  Ashland  Iron  Min.  Oo. 
89  Mich.  258. 

Defendant  cannot  bo  delegate  the  authority 
to  move  and  place  trains  as  to  free  it  from  the 
results  of  negligence  of  those  into  whose  hands 
il  placed  such  authority. 

Hunn  V.  Michigan  Cent.  5.  Cb.  7  L.  R  A- 
500,  78  Mich.  615;  Town  v.  Miclig^m  Cent.  R. 
Go.  84  Mich.  214;  Bishop.  Gout.  L.  644-647;  1 
Shearm.  &  Redf.  Neg.  ^  228;  Taylor  v.  Etans- 
«a20  <§  2*.  A  &  O?.  6  L.  R.  A.  584,  121  Ind. 
124. 

Mehalski  was  not  a  fellow  servant  with 
plaintiff. 

Ryan  v.  Bagaley^  60  Mich.  179,  45  Am.  Rep. 
85;  Beach,  Ck)ntrib.  Neg.  388;  Hunn  v.  Mich- 
igan Gent.  R.  Go.  supra;  Randall  v.  Baltimore 
A  0.  R.  Go.  109  U.  S.  488,  27  L.  ed.  1005;  Chi- 
cago, M.  A  St.  P.  R.  Co.  V.  Ross,  112  U.  8.  887, . 
28  L.  ed.  791;  Eough  v.  Texas  A  P.  R.  Oo.  100 
U.  S.  216,  25  L.  ed.  616;  BaUimore  A  0.  B.  Oo. 
V.  Andrews.  50  Fed.  Rep.  728;  Anderson  v. 
Bennett,  16  Or.  616;  Darrigan  v.  New  York  A 
N.  E.  R.  Oo.  62  Conn.  285,  62  Am.  Rep.  590; 
Sehroeder  v.  Chicago  A  A.  R.  Go.  108  Mo.  822; 
MiOer  v.  Missouri  Pac.  R.  Oo.  109  Mo.  850; 
Chicago  A  A.  R  Go.  ▼.  May,  108  111.  288;  Chi- 
cago  AN.  W.  R.  Oo.  v.  Bayfield,  87  Mich.  212; 
Flike  V.  Boston  A  A.  R  Oo.^N.  Y.  549,  18 
Am.  Rep.  545;  Booth  v.  Boston  AA.R.  Go.  7% 
N.  Y.  88.  29  Am.  Rep.  97;  Stevenson  v.  JeweU, 
16  Hun,  210;  Besel  v.  New  York  Gent.  A  H.  R. 
R.  Go.  70  N.  Y.  171;  Weger  v.  Pennsylvania  R. 
Go.  55  Pa.  460;  Wood,  Mast.  A  S.  856:  Berg- 
man V.  Omaha  A  St.  L.  R.  Go.  41  Fed.  Rep. 
667;  Shumway  v.  WalwoHh  A  N.  Mfg.  Oo.  98 
Mich.  411;  Slater  v.  Chapman,  67  Mich.  523: 
Palmer  v.  Michigan  Gent.  R  Co.  17  L.  R  A. 
686.  93  Mich.  868;  Earrison  v.  Detroit,  L.  A 
N.  R.  Go.  IJj.R.  A.  628,  79  Mich.  409:  Erick- 
son  T.  Milwaukee,  L.  &  A  W.  R.  Oo.  es  Mich. 
281. 

Grant.  /.,  delivered  the  opinion  of  the 
court : 

The  liability  of  the  defendant  the  Flint  St 
Pere  Marquette  Railroad  Company,  under  the 
instructions  of  the  court,  depends  upon  the 
position  occupied  by  Mehalski,  the  boss  or 
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foreman  of  the  KKDg  of  ten  men  who  were 
occupied  in  unload  ini^  and  level  ins  the  dirt 
hauled  upon  its  premises  by  the  defendant 
the  Chicago  &  Grand  Trunk  Railroad  Com- 
pany. The  sole  allegation  of  negligence  al- 
leged as  ground  for  recoyery  *)again8t  the 
Flint  &  Pere  Marc|uette  road  is  that  Mehalskl 
failed  to  give  notice  to  his  coemployes  that 
the  train  was  about  to  move.  Before  discuss- 
ing this  question,  I  desire  to  state  that  in  my 
judgment  this  accident  could  not  possibly 
have  happened  without  the  negligence  of  the 
plaintiff  himself,  if  the  trainmen  of  the  Chi- 
cago &  Grand  Trunk  road  had  performed 
their  duty.  It  was  established  beyond  con- 
troversy, by  the  testimony  of  witnesses  and 
by  the  rules  of  the  company,  that  it  was  the 
duty  of  the  trainmen  to  sive  warning  of 
the  moving  of  the  train,  ana  to  see  that  both 
the  "  track  and  the  train  were  clear, "  and  that 
it  was  the  duty  of  the  rear  brakeman  to  be  in 
his  place  on  the  rear  car  when  the  train 
moved.  The  case  against  the  Grand  Trunk 
Company  was  withdrawn  by  the  plaintiff  be- 
fore it  was  submitted  to  the  jury,  and  he  was 
permitted  to  recover  on  the  ground  of  the 
negligence  of  the  Flint  &  Pere  Marquette 
Company.  If  Mehalski  was  not  the  defend- 
ant's alter  ego,  then  it  is  not  liable.  He  oc- 
cupied the  usual  position  of  boss  or  foreman 
of  a  gang  of  men.  His  duties  were  no  other, 
or  different,  or  greater  than  those  of  the  fore- 
man of  the  ordinary  section  gang  upon  a  rail- 
road. In  all  such  cases  some  one  of  the  men 
employed  must  be  invested  with  authority 
to  direct  the  work.  He  kept  the  time,  counted 
the  number  of  cars,  directed  the  men  where 
and  how  to  work,  saw  that  they  did  their 
work  properly,  directed  the  place  where  the 
train  should  stop  for  unloading,  notified  the 
men  when  to  cease  leveling  and  go  to  unload- 
ing, and  then  assisted  in  doing  the  work. 
He  was  under  the  immediate  and  direct  con- 
trol of  Mr.  Cole,  a  higher  official  of  the 
defendant,  who  was  often  present,  some- 
timea  daily,  superintending  and  directing 
the  work.  I  do  not  think  there  was  any 
legitimate  evidence  tending  to  show  that  he 
was  invested  with  authority  to  hire  and  dis- 
charge men.  He  certainly  had  not  done  it 
before  the  accident,  and  was  not  given  express 
authority  until  long  afterwards.  But  whether 
he  did  or  not  have  such  authority  I  consider 
of  little  consequence.  The  power  to  hire  and 
discharge  is  not  conclusive,  and  is  in  many 
cases  of  little  moment.  Too  much  prominence 
has  often  been  given  to  this  authority.  One 
may  possess  it  and  still  not  be  the  alter  ego, 
or  he  may  not  possess  it  and  still  be  the  alter 
eoo.  The  doctrine  of  nonliability  for  the 
negligence  of  a  fellow  servant  is  so  firmly 
established,  and  has  been  so  frequently  ai- 
firmed,  in  this  state,  that  I  deem  it  unneces- 
sary to  cite  the  authorities.  The  difficulty 
has  always  been  In  determining  whether  the 
servant  whose  negligence  caused  the  injury 
was,  under  the  facts  of  each  case,  the  alter  ego 
or  a  fellow  servant.  The  perplexity  and  diffi- 
culty of  the  question  have  been  recognized 
in  the  decisions  of  this  court,  and  it  is  quite 
possible  that  there  may  be  some  difficulty  in 
harmonizing  them  all,  but  the  rule  recog 
nized  in  nearly  if  not  all  of  them  la  thus 
20  L.R  A. 


stated  by  McKinney  on  Fellow  Servants: 
''The  true  test  it  is  believed,  whether  an 
employ6  occupies  the  position  of  a  fellow 
servant  to  another  emp1o^6,  or  is  the  rep- 
resentative of  the  master,  is  to  be  found,  not 
from  the  grade  or  rank  of  the  offending  or 
injured  servant,  but  it  is  to  be  determined 
by  the  character  of  the  act  being  performed 
by  the  offending  servant,  bv  which  another 
employ^  is  injured ;  or,  in  other  words, 
whether  the  person  whose  status  is  in  ques- 
tion is  charged  with  the  performance  of  a 
duty  which  properly  belongs  to  the  master.  ** 
This  principle  is  so  exhaustively  and  care- 
fully discussed  by  my  brother  Hooker  in 
BeeOey  v.  R  W.  Wheeler  d  Go.  (Mich.)  27 
L.  R.  A.  2d6,  that  further  discussion  here 
is  unnecessary.  The  authorities  are  there 
cited  and  commented  on.  I  concur  in  his 
reasoning  and  the  conclusions  reached. 

One  of  the  principal  cases  relied  upon  by 
the  plaintiff  is  Earrieon  ▼.  Detroit,  L,  d  N. 
R  Oo„79  Mich.  409,  7  L.  R.  A.  623.  In  that 
case  my  brother  Long,  speaking  for  the  court, 
expressly  recognized  this  rule  In  the  follow- 
ing language :  ^'It  is  not  to  be  determined 
solely  by  the  grade  or  rank  of  the  offending 
or  injured  servant,  but  is  to  be  determined  by 
the  character  of  the  act  being  performed  by 
the  offending  servant.  If  it  is  an  act  that 
the  law  imposes  the  duty  upon  the  part  of 
the  master  to  perform,  then  the  offending  em- 
ploy6  is  not  a  fellow  servant,  but  a  superior 
or  agent,  for  whose  acts  the  master  is  held 
liable.  Again,  if  the  master  has  delegated 
to  a  servant  or  employ 6  the  care  and  manage- 
ment of  the  entire  business,  or  a  distinct  de- 
partment of  it,  the  situation  being  that  the 
superior  servant  is  charged  with  the  perform- 
ance of  duties  towards  the  inferior  servant 
which  the  law  imposes  upon  the  master,  then 
such  superior  servant  stands  in  the  place  of 
the  master,  and  the  rule  of  reepcndeat  euperior 
applies."  To  hold  Mehalski  the  alter  ego 
would  result,  in  my  judgment,  in  the  virtual 
abrogation  of  the  rule.  It  would  establish 
the  doctrine  that  where  a  farmer  employs 
a  competent  ditcher  to  construct  a  drain  upon 
his  farm,  or  a  foreman  to  harvest  his  crops, 
or  a  carpenter  to  build  him  a  barn  or  other 
building,  he  is  responsible  for  their  negli- 
gent acts  notwithstanding  that  he  has  em- 
ployed competent  men  and  furnished  proper 
tools,  material,  and  machinery;  and  that 
every  foreman  in  a  manufacturing  plant,  and 
every  boss  of  a  railroad  gang,  is  a  vice- prin- 
cipal. It  would  result  in  overruling  the  fol- 
lowing cases :  Quincy  Min,  Co.  v.  Kitts,  42 
Mich.  34 ;  Hoar  v.  Merritt,  62  Mich.  386 ; 
Peterson  v.  Chicago  d  N.  W.  R.  Oo.  67  Mich. 
102 ;  AdamB  y.  Iran  Cliffs  Go.  78  Mich.  271. 
— and  the  many  other  cases  in  which  this  rule 
has  been  recognized  and  affirmed. 

Plaintiff  relies  upon  the  following  authori- 
ties to  support  his  right  of  recovery :  Harri- 
son y.  Detroit,  L.  d  N.  R.  Go.  supra;  Ryan 
V.  Bagaley,  50  Mich.  179,  45  Am.  Rep.  85 ; 
Erickson  v.  Milwaukee,  L.  8.  d  W.  R.  Go. 
83  Mich.  281,  Id.,  93  Mich.  414;  Shumway 
v.  Waluxyrth  d  N.  Mfg.  Go.  98  Mich.  411 ; 
Hunn  V.  Michigan  Gent.  R.  Co.  78  Mich.  618, 
7  L.  R.  A.  500.  In  Harrison  y.  Detroit,  L. 
d  N.  R.  Go,,  which,  as  already  shown,  ap< 
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proves  the  rale  as  above  stated,  a  division 
saperintendent,  who  had  the  entire  charge 
and  control  of  a  division  of  the  road  150  miles 
in  length,  was  held  to  be  the  alter  ego.  In 
Eyan  v.  BofidUy  the  defendant,  the  owner  of 
the  mine,  lived  in  another  state,  and  the  en- 
tire management,  control,  and  conduct  of 
the  mine  in  its  operation  was  delegated  to 
the  mining  captain.  That  case  was  tried 
before  the  writer  of  this  opinion  as  the  cir- 
cuit judge,  and  the  charge' to  the  jury  upon 
this  point  was  as  follows :  ^  It  appears  from 
the  testimony  that  he  had  the  entire  charge 
and  control  of  the  underground  work,  and 
all  the  work  generally,  of  the  mine,  and  that 
he  employed  and  discharged  men.  Now,  I 
charge  you  that  Captain  Whitesides,  if  he 
had  this  power  delegated  to  him  to  manage 
and  control  the  mine,  negligence  on  his  part 
would  be  the  negligence  of  the  owners  or 
managers  of  the  mine.  So,  if  he  directed  the 
hoisting  of  this  pipe,  and  the  act  alone  of 
hoisting  it  was  negligence,  then  the  owners 
of  the  mine  would  be  liable.  If  he  did  not 
direct  how  it  should  be  done,  but  simply  in- 
structed Mr.  Tyler  to  hoist  the  pipe,  and 
Tyler,  in  his  trying  it,  did  it  negligently 
and  carelessly,  that  would  not  be  the  net  o*f 
the  defendants  or  Mr.  Whitesides.'*  InShum' 
way  V.  WaJ^vDorth  <t  i^.  Mfg,  Co,  it  was  con- 
ceded by  the  defendant  that  the  relations  of 
the  agent  to  the  defendant  were  such  that  he 
might  in  law,  for  some  purposes,  be  regarded 
as  the  representative  of  the  master,  but  it  was 
insisted  that  in  the  particular  act  of  starting 
the  machine  he  was  acting  as  a  fellow  serv- 
ant. The  officer  of  the  defendant  had  the 
entire  charge  of  the  factory,  as  well  as  the 
employment  and  discharge  of  men.  This  was 
evidently  a  case  of  the  delegation  of  the  en- 
tire control  to  the  agent,  who  was  held  to  be 
a  vice- principal.  In  EHckson  v.  Milwaukee, 
L,  3.  d  W.  i?.  Co.  stress  was  laid  upon  the 
fact  that  the  foreman,  Moleski,  who  had  full 
charge  of  the  gravel  train,  and  complete  con- 
rol  over  employes  working  under  him,  with 
full  power  to  hire  all  laborers  and  to  dis- 
charge them,  and  to  whom  alone  complaint 
could  be  made,  placed  the  plaintiff  in  a  posi- 
tion of  danger,  to  which  he  was  not  accus- 
tomed, and  lor  which  he  was  not  hired.  Both 
the  opinions  in  that  case  were  also  written 
by  Mr,  Justice  Long,  and  the  superior  serv- 
ant was  held  to  be  the  alter  ego  unaer  peculiar 
facts  which  showed  an  extensive  authority 
conferred  by  the  principal  upon  his  servant. 
I  assented  to  that  opinion  without  any 
thought  of  abrogating  or  infringing  upon  the 
above  rule  so  firmly  established  by  a  long 
line  of  decisions  in  this  and  other  courts,  and 
so  well  grounded  in  reason.  In  Eunn  v. 
Michigan  Cent.  B.  Co.  the  train  dispatcher 
had  absolute  control  over  the  running  and 
operating  of  trains  from  Rives  Junction  to 
Mackinac.  This  case  also  recognizes  the 
general  rule  above  stated,  and  the  difficulty 
inherent  in  determining  whether  the  facts  of 
anj  case  bring  it  within  the  rule.  Whatever 
criticisms  may  be  made  upon  the  soundness 
of  these  decisions,  it  cannot  be  said  that  the 
court  intended  to  abrogate  the  rule  of  non- 
liability for  the  negligence  of  a  fellow  serv- 
ant in  every  case  of  superior  authority,  nor 
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that  they  apply  to  or  govern  the  facts  of  th« 
case  at  tiiar.  This  rule  is  well  settled,  and  in 
every  case  the  question  must  be.  Do  the  facts 
shown  by  the  plaintiff  bring  his  case  within 
the  rule?  See  Peschel  v.  Chicago,  M,  db  Si,  P. 
R  Co,  63  Wis.  349. 

I  am  of  the  opinion,  therefore,  that  the 
judgment  $houid  be  reversed,  and  no  new  trial 
ordered. 

Ordered  accordingly. 

Isong  and  Hooker*  JJ.^  concurred  with 
Grant*  «7. 

Montgomery t  J,,  concurring: 
The  plaintiff  sues  to  recover  for  ne>cligent 
injury.  The  defendant  railroad  company 
employed  the  Chicago  &  Grand  Trunk  Rail- 
way Company  to  deliver,  upon  its  yard  at 
Port  Huron,  dirt  taken  from  the  tunnel  which 
the  Chicago  &  Grand  Trunk  road  was  exca- 
vating for,  which  dirt  was  to  be  used  by  de- 
fendant in  leveling  its  own  yard.  The  de- 
fendant had  nothing  to  do  with  the  train 
except  to  indicate  to  Uie  conductor  of  the  train 
where  to  place  the  cars  for  unloading.  The 
plaintiff  was  engaged  with  a  gang  of  men  in 
the  work  of  unloading  the  cars  as  they  were 
placed  in  the  yard.  The  gang  of  men  was 
under  the  immediate  charge  of  one  Mehalski 
as  foreman.  Mehalski 's  authority  consisted 
of  directing  the  manner  of  unloading,  and 
he  also  had  authority,  when  given  direction 
by  his  superior,  Mr.  Cole,  to  hire  and  dis- 
charge men.  The  testimony  shows  that  Mr. 
Cole  was  the  division  road  master  of  the  de- 
fendant road,  and  he  had  general  charge  and 
direction  of  the  work  of  filling  the  yard.  He 
gave  instructions  to  Mehalski  to  keep  the  time 
and  number  of  cars,  and  he  gave  directions 
in  relation  to  the  work.  Mehalski,  before 
increasing  his  force  of  men,  consulted  and 
obtained  the  consent  of  Mr.  Cole.  With 
this  consent,  he  had  authority  to  keep  up 
the  number  of  the  force  by  hiring  men  to  take 
the  place  of  those  who  left.  While  he  did 
not  exercise  the  power  of  discharging  men  at 
any  time  prior  to  the  injury  to  plaintiff,  he 
testifies  that  he  supposed  that  he  had  the 
power  to  discharge  men  if  they  were  not  do- 
ing the  work  satisfactoriljr.  He  testifies  that 
he  was  under  Mr.  Cole's  direction  and  charjre ; 
that  Mr.  Cole  was  there  on  the  spot,  some- 
times twice  a  day,  and  sometimes  only  twice 
a  week.  **  If  he  saw  that  the  work  was  go- 
ing on  as  he  wanted  it,  he  would  say,  *All 
rifi^ht. '  If  it  was  something  that  did  not  sat- 
isfy him,  he  gave  me  instructions."  The 
injury  was  caused,  as  is  claimed  by  the 
plaintiff,  in  the  following  manner:  In  the 
conduct  of  the  business,  when  the  men  were 
leveling  dirt  inthey^rd,  the  signal  for  them 
to  leave  the  work,  and  go  at  once  to  the  cars 
and  commence  the  work  of  unloading,  was  a 
call  from  Mehalski  in  the  words.  ''Come  on, 
boys. "  When  the  train  was  placed,  the  en- 
gine would  be  uncoupled  and  moved  away. 
This  custom  was  known  to  all  the  men.  They 
came  to  unload  whenever  Mehalski  called 
them,  and  not  before.  When  he  saw  the  train 
come,  he  went  on,  and  placed  it  where  he 
wanted  it  to  be  unloaded,  and  then  called  the 
men.    On  the  day  in  question,  after  the  train 
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'Which  caused  plaintiff's  injary  came  into  the 
yard,  Mehalski,  following  the  usual  custom, 
called  to  the  men  by  hallooing,  ''Come 
on,  boys,"  and  waved  his  hands.  The  men 
had  previously  been  assigned  in  pairs  to  the 
cars  on  the  train.  Each  J^new  his  own  car. 
The  plaintiff  was  at  work  on  the  car  furthest 
from  the  engine,  ^the  fifth  car.  The  men 
had  been  working  to  the  south  of  the  train. 
The  engine  was  on  the  north  end  of  the  train, 
and  plaintiff's  car  would  therefore  be  the 
first  one  reached  by  the  laborers.  £ach  of 
the  men  carried  a  pail  of  water,  in  which  he 
dipped  his  shovel  when  the  wet  clay,  which 
wad  very  sticky,  adhered  to  it.  The  train 
Ciime.  The  conductor,  under  the  order  of 
Mehalski,  placed  it.  In  coming  to  the  train 
from  the  south,  plaintiff,  who  was  assigned 
to  the  last  car,  went  to  the  west  side,  that 
he  might  fill  his  pail  with  water  from  the 
poud.  He  got  his  water,  and  put  it  upon 
the  car.  At  the  time  Mehalski  hallooed  and 
motioned  to  the  men,  the  cars  had  stopped. 
Plaintiff  saw  the  engine  uncoupled  and 
standing  at  a  distance.  When  he  got  to  the 
car,  it  stood  about  thirty  feet  away.  It  was 
there  when  he  went  for  the  water.  It  was 
standing  in  the  same  place  when  he  started 
to  climb  up.  It  appears  that  Mehalski  had 
been  notified  that  the  train  was  blocking  the 
yard  engine  of  the 'Flint  &  Fere  Marquette 
Railroad  on  another  track,  and  was  requested 
to  have  the  mud  train  moved.  Mehalski  was 
then  at  the  south  end  of  the  train,  and,  in 
answer  to  the  request  to  move  the  train,  be 
went  up  to  the  engine.  As  Mehalski  went 
to  the  north  end  of  the  train  to  instruct  the 
conductor  to  pull  it  ahead,  the  men  were 
coming  up  to  unload  the  train.  The  engine 
backed  down  and  against  the  train,  and  the 

Slaintiff  received  the  injuries  complained  of. 
io  warning  was  given  by  Mehalski.  The 
plaintiff  recovered,  and  the  defendant  brings 
the  case  to  this  court. 

1.  The  most  important  question  arises  upon 
the  instruction  of  the  court  upon  the  subject 
of  whether  the  plaintiff  and  Mehalski  were 
fellow  servants.  Upon  that  question  the  cir- 
cuit judge  instructed  the  jury  as  follows: 
"If  you  find  from  all  the  evidence  in  the  case 
that  Jacob  Mehalski  had  full  power  to  hire 
and  discharge  men  that  were  engaged  in  un- 
loading this  car,  and  that  he  had  full  control 
over  these  men  in  directing  and  managing 
their  work  in  and  about  the  entire  business 
for  which  they  were  employed,— that  is,  in 
receiving  the  train  into  the  yard  and  placing 
the  train,  the  unloading  of  the  dirt  and  level- 
ing of  it  down,  and  the  general  direction  of 
the  work, — then  I  instruct  you,  as  a  matter 
of  law,  that  Jacob  Mehalski  was  not  a  fellow 
servant  of  the  plaintiff."  It  has  been  found 
difficult  to  lay  down  general  rules  for  de- 
termining whether  one  who  has  some  direc- 
tion of  a  branch  of  business  of  the  principal 
Is  to  be  deemed  his  representative  or  a  fellow 
servant,  and  much  confusion  has  arisen  from 
a  misapplication  of  well -understood  rules; 
and  it  may  be  said,  also,  that  the  confusion 
has  most  often  arisen  in  determining  the  ques- 
tion  with  reference  to  the  rank  of  the  offend- 
ing servant.  In  general,  we  think  the  true 
test  is  whether  the  person  alleged  to  be  a  rep- 
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resentative  of  the  master  is  engaged  in  the  • 
performance  of  an  act  which  it  is  the  duty 
of  the  master  to  perform  for  the  protection 
of  his  employes,— such  a  duty  as  that  of 
providing  a  safe  place  to  work,  and  safe 
machinery  and  appliances;  exercising  due 
care  in  the  selection  of  servants  engaged  in 
the  same  emplovment ;  giving  proper  direc- 
tion as  to  use  of  dangerous  machinery  by  in- 
experienced employes ;  and  the  cstablidhment 
of  proper  rules  and  regulations  for  the  con- 
duct of  the  business.  Where  there  has  been 
neglect  of  any  of  these  duties,  whether  the 
neglect  is  the  personal  neglect  of  the  master 
or  that  of  one  intrusted  by  him  with  the  per* 
formance  of  the  duty,  such  neglect  is  attribu- 
table to  the  master ;  and  this  is  generally  true, 
without  reference  to  the  rank  of  the  offend- 
ing servant.  In  Fox  v.  Spring  Lake  Iron  Co., 
89  Mich.  387,  the  rule  as  stated  bv  Chief 
Justice  Church  in  Flike  v.  Boston  i  A.  R. 
Co.,  53  N.  Y.  549,  13  Am.  Rep.  545.  is  cited 
with  approval.  The  rule  as  cited  is  as  fol- 
lows: **The  true  rule,  I  apprehend,  is  to 
hold  the  corporation  liable  for  negligence  or 
want  of  proper  care  in  respect  to  such  nets 
and  duties  as  it  is  required  to  perform  nnd 
discharge  as  master  or  principal,  without 
regard  to  the  rank  or  title  of  the  agent  in- 
trusted with  their  performance.  As  to  such 
acts,  the  agent  occupies  the  place  of  the  cor- 
poration, and  the  latter  ...  is  liable 
for  the  manner  in  which  they  are  performed." 
See  also.  OiHspin  v.  Babbitt,  81  N.  Y.  516. 
87  Am.  Rep.  521 ;  Van  Dusen  v.  LeteUier.  78 
Mich.  492 ;  MorUm  v.  Detroit,  B.  C.  dt  A.  R, 
Co,  81  Mich.  423 ;  Roux  v.  Blodgett  dt  Davit 
Lumber  Co.  85  Mich.  519,  18  L.  R.  A.  728; 
Irvine  v.  Flint  <ft  P.  M.  R.  Co,  89  Mich.  416 ; 
Dewey  v.  Detroit,  0,  H.  A  M,  22.  Co.  97  Mich. 
329,  22  L.  R  A.  292.  In  some  jurisdictions, 
this  is  the  limit  of  the  liability  of  the  master 
in  all  cases ;  and  it  is  held  that  an  employ^ 
or  servant  may  occupy  a  dual  position,— that 
he  may  represent  the  master  and  stand  in  his 
place  as  to  certain  acts,  and  in  other  acts  be 
simply  a  fellow  servant.  See  McKinney,  Fel- 
low Servants,  p.  109.  And,  within  certain 
limits,  this  rule  has  been  applied  in  this, 
state.  See  Hunn  v.  Michigan  Gent.  R.  Co, 
78  Mich.  518,  7  L.  R,  A.  500 ;  Fox  v.  Spring 
Lake  Iron  Go.  iupra.  But  it  has  also  been 
held  by  this  court  that  where  the  master 
places  the  entire  charge  of  the  business  in 
the  hands  of  an  agent,  exercising  no  author- 
ity therein,  he  may  be  liable  for  the  negli- 
gence of  such  agent  to  a  subordinate,  em* 
ploy 6.  This  rule  is  recognized  in  Harrison 
V.  Detroit,  L,  db  JN'.  R.  Co.  79  Mich.  409,  7 
L.  R.  A.  623;  Ryan  v.  Bagaley,  50  Mich. 
179,  45  Am.  Rep.  85 :  Erieknon  v.  Milwaukee, 
L.  S.  dt  W.  R.  Co.  88  Mich.  281 ;  and  Shum- 
way  V.  Walworth  dt  N,  Mfg,  Go.  98  Mich.  411. 
See  also.  Bailey,  Mast.  Liab.  270;  Coolev, 
Torts,  665 ;  Sell  v.  Rietz  dt  Bros.  Lumber  Co, 
70  Mich.  479 ;  Brickson  v.  Milwaukee,  L.  8, 
dt  W,  R.  Co,  98  Mich.  414 ;  Lyttle  v.  Chicago 
dk  W,  M,  R,  Co.  84  Mich.  289. 

It  remains  to  be  considered,  then,  whether 
the  negligence  of  Mehalski  in  the  present  case 
was  the  neglect  of  a  duty  which  the  master 
owed  to  the  servant,  and  could  not  delegate 
tQ  a  fellow  servant,  and,  if  this  be  answered 
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in  the  negatlye,  whether,  within  the  rule  es- 
tablished in  this  state,  the  entire  manage- 
ment of  the  business,  or  a  particular  branch 
thereof,  had  b€«n  delegated  to  Mehalski  in 
such  sense  as  to  make  him  the  cUter  ego,  or 
vice- principal,  of  the  defendant.  We  think 
it  very  clear  that  the  act  which  Mehalski 
was  performing  was  not  one  which  the  master 
owea  the  duty  of  performing  in  such  sense 
that  he  could  not  delegate  it  to  a  fellow  serv- 
ant of  the  plaintiff.  The  act  which  he  per- 
formed or  neglected— that  of  giving  notice 
of  the  intention  to  move  the  engine — was  such 
a  one  as  might  be,  and  generally  is,  intrusted 
to  subordinates,  and  related  to  the  mere  opera- 
tion of  the  business  in  its  details.  There  was 
no  defect  in  machinery.  There  was  no  neg- 
ligence in  the  employment  of  servants.  The 
injury  did  not  result  from  the  failure  to  prop- 
erly instruct  an  inexperienced  servant,  nor 
did  the  injury  result  from  a  want  of  general 
rules  for  the  management  and  conduct  of  the 
business.  It  was  plainly,  therefore,  the  neg- 
lect of  a  fellow  servant,  unless  it  can  be  said 
that  Mehalski  was  the  vice- principal,  or  al- 
ter ego,  of  the  defendant.  If  the  superior  serv- 
ant has  complete  control  of  the  business  of 
the  master,  or  a  disconnected  branch  thereof, 
the  master  is  liable  for  the  negligence  of 
the  superior  servant, — in  that  case  called  the 
"vice-principal ;"  and  this,  without  regard 
to  whether  tlie  negligence  is  a  failure  to  per- 
form a  duty  which,  upon  other  grounds,  tlie 
law  casts  upon  the  master.  This  liability 
is  apparently  based  upon  the  ground  that  the 
risk  of  personal  negligence  of  one  standing 
in  such  relation  to  the  master  that  he  can  be 
called  the  master's  other  self  is  not  under- 
taken by  the  servant.  See  cases  above  cited. 
Mere  superiority  in  grade  does  not  constitute 
a  foreman  the  vice-i)rincipal,  unless  his  au- 
thority is  exclusive  in  his  department.  Did 
Mehalski  occupy  that  relation  to  the  defend- 
ant's business?  In  the  case  of  Barri9on  v. 
Detroit,  L,  d  N,  R,  Oo,  Light,  an  assistant 
road-master,  was  held  to  be  the  vice- princi- 
pal, on  the  ground  that  the  entire  charge  of 
a  distinct  branch  of  the  business  was,  for  the 
time  being,  in  his  hands  as  a^ent,  the  master 
exercising  no  discretion  and  no  oversight. 
It  was  said :  "  He  in  fact  controlled  that  en- 
tire division  absolutely,  as  far  as  employ- 
ing and  discharging  the  men  was  concerned. 
Doyle  [his  superior]  was  not  present  at  the 
time  of  the  injury,  and  the  fair  inference  is 
that  whatever  power  Dovle  would  have  had, 
if  present.  Light  had  like  power,  and  rep- 
resented the  defendant  company  as  fully  as 
Doyle  would  have  done.  He  did  no  manual 
latior  himself,  but  had  the  full  oversight, 
care,  and  management  of  it."  In  Hunn  v. 
Michigan  Cent.  R.  Oo,  it  was  said:  ''The 
master  may  not  choose  to  give  his  personal 
attention  to  his  business,  and  may  desire  to 
put  anotlier  in  his  place,  to  manage  and  con- 
trol it  for  him  as  fully  as  he  might  do  if 
personally  present  Such  a  person  is  his  al- 
ter ego,  and  the  master  is  as  responsible  for 
his  acts  of  omission  and  commission,  while 
engaged  in  the  business  intrusted  to  him,  as 
if  he  did  such  acts  himself.  .  .  .  When- 
ever the  business  conducted  by  the  person  se- 
lected by  the  master  is  such  that  the  person 
^L.R.A. 


selected  is  vested  with  full  control  (subject 
to  no  one's  supervision  except  the  master's) 
over  the  action  of  the  employes  engaged  in 
carrying  on  a  particular  branch  of  the  mas- 
ter's business,  and  acting  upon  his  own  dis- 
cretion, according  to  general  instructions  laid 
down  for  his  guidance,  it  is  his  province  to 
direct,  and  the  duty  of  the  employes  to  obey, 
then  he  stands  in  the  place  of  the  master,  and 
is  not  a  fellow  servant  with  those  whom  he 
controls."  See  also  LyttU  v.  ChieaQo  db  W, 
M,  R,  Oo,  84  Mich.  296.  In  the  present  case, 
while  Mehalski  was  acting  under  the  general 
instructions  of  Cole,  the  jury  lias  found  that 
he  (Mehalski)  had  full  control  of  the  men 
employed,  and  directed  and  managed  the  en- 
tire work  in  and  about  the  entire  business  in 
which  they  were  engaged,  witli  full  power  to 
hire  and  discharge  men  engaged  in  the  work. 
If  the  facts  were  so,  the  plaintiff  and  Mehal- 
ski were  not  fellow  servants.  The  fact  that 
Mehalski  was  subject  to  general  directions 
by  another  cannot  be  held  conclusive.  For 
the  time  being,  every  power  and  all  author- 
ity which  the  master  could  exercise  were 
vested  in  Mehalski,  including  the  power  of 
enforcing  his  authority  by  a  discharge  of  the 
men  employed.  We  think,  within  the  rule 
established  in  this  state,  the  instructions  of 
the  circuit  judge,  if  supported  by  the  evi- 
dence, must  be  upheld. ' 

But  it  is  said  that  there  was  no  evidence 
that  Mehalski  had  the  power  to  discharge 
men.  On  cross-examination  Mehalski  testi- 
fied :  **It  was  my  duty  to  see  that  the  men 
did  their  work  properly.  If  they  did  not,  I 
would  discharge  them. "  On  redirect  he  tes- 
tified: **Mr.  Cole  had  given  me  autliority 
to  discharge  men.  He  said,  if  the  men  were 
no  good,  to  discharge  them.  That  was  about 
two  months  after  we  commenced  work  tliere. " 
As  this  date  was  later  than  the  date  of  the 
injury  to  plaintiff,  it  is  contended  that  there 
was  no  authority  at  the  time  of  the  injury. 
But  the  witness  further  testified  on  redirect : 
**I  had  talked  with  him  many  times  before 
that  about  discharging  men,  and  was  acting 
under  his  direction  about  that. "  On  recross- 
examination  he  testified:  *'.  .  .  If  any 
left,  I  had  authority  to  hire  men  in  their 
places,  but  would  not  have  authority  to  take 
any  greater  number  than  ten  without  getting 
authority  from  Mr.  Cole.  He  told  me,  if 
they  would  not  work,  to  let  them  go.  I  con- 
sidered I  had  a  right  to  discharge  a  man  if 
he  was  not  doing  good  work."  We  are  sat- 
isfied t)>at  it  was  properly  left  to  the  jury 
to  say  whether,  at  the  time  of  the  injury  to 
the  plaintiff,  Mehalski  had  authority  to  hire 
and  discharge  men. 

8.  There  was  testimony  from  which  the 
jury  would  be  Justified  in  inferring  that  the 
plaintiff  attempted  to  get  upon  rhe'^car  after 
it  was  in  motion.  While  the  testimony  upon 
this  point  was  meager,  yet  it  was  such  that 
the  jury  might  have  been  justified  in  acting 
upon  it.  One  Reynolds,  a  witness  for  defend- 
ant, testified :  ''Van  Patton  cave  the  signal 
to  back  up  and  couple  on,  and  pull  the  train 
ahead.  There  was  no  jerking  of  the  train. 
Just  as  they  started,  I  saw  plaintiff  step  be- 
tween the  cars.  He  put  his  pick  and  shovel 
and  pail  onto  the  car,  and  then  put  hia  handi, 
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one  on  each  car,  and  tried  to  step  on  the  brake 
beam.  There  would  not  be  much  slack  in 
the  train  that  a  person  would  notice,  because 
they  started  so  slow.  I  watched  the  man, 
and  the  next  I  saw  of  him  his  foot  was  run 
over.  I  did  not  see  him  when  he  fell."  In 
▼lew  of  this  testimony,  defendant  asked  an 
instruction  as  f ol  lows :  ^  In  order  to  recover, 
the  plaintiH  was  required  by  law  to  exercise 
care  to  avoid  getting  upon  the  cars,  or  to  at- 
tempt to  get  upon  the  cars,  while  they  were 
being  moved,  or  while  they  were  likely  to 
be  moved,  so  as  to  endanger  his  safety  in 
getting  upon  them ;  and  if,  by  hit  own  want 
of  care,  be  contributed  to  receiving  the  in- 
jury of  which  he  complains,  he  cannot  re- 
cover against  the  defendant. "  We  think  this 
Instruction  should  have  been  given.  It  was 
peculiarly  proper  in  this  case,  for  the  reason 
that  the  injury  is  alleged  to  have  occurred 
through  a  failure  to  notify  the  plaintiff  of 
the  fact  that  the  train  was  about  to  move. 
If,  then,  the  plaintiff's  attempt  to  get  aboard 
the  car  was  made  after  the  train  was  in 
motion,  it  cannot  be  said  that  the  neglect 
of  the  duty  to  notify  him  that  the  train  was 
about  to  move  was  the  proximate  cause  of 
the  injury ;  nor  are  we  able  to  say  that  the 
charge  of  the  circuit  judge,  ^iven  on  his  own 
motion,  cured  the  error.  It  is  true,  the  court 
laid  down  correctly  the  general  rule  that  the 
plaintiff  must  show  that  he  in  no  way  con- 
tributed to  the  injury  complained  of;  but 
the  instructions  did  not  touch  the  precise 
point  covered  by  the  request  to  charge,  and 
the  defendant  was  entitled  to  an  instruction 
upon  this  specific  point.  Wildey  v.  Crane, 
09  Mich.  17;  Miller  v.  Miller,  97  Mich.  161 ; 
BaNM  Y.  Bumpus,  78  Mich.  881. 


8.  The  circuit  judffe  further  charged  the 
jury  that  if  they  should  find  that  Mehalski, 
after  he  had  given  the  order  to  the  men  to 
come  on  and  get  upon  the  cars,  and,  while 
the  plaintiff  was  about  to  climb  upon  the 
cars,  ordered  the  ehrine  coupled  onto  the 
train  to  move  it,  and  did  not  warn  the  plain- 
tiff, or  notify  him  in  some  way,  that  the 
train  was  about  to  be  moved,  and  the  engine 
was  backed  down  and  coupled  onto  the  train 
and  moved  in  obedience  to  the  orders  of  Me- 
halski, and  in  the  moving  of  the  train  the 
plaintiff  was  thrown  down  and  run  over,  and 
received  the  injuries  complained  of,  and  if 
the  jurv  should  find  that  the  proximate  cause 
of  the  injury  was  the  failure  of  Mehalski  to 
notify  the  plaintiff  that  the  train  was  about 
to  be  moved,  then  the  plaintiff  would  be  en- 
titled to  recover.  This  instruction  implies 
that  the  failure  of  Mehalski  to  notify  plain- 
tiff of  the  intended  movement  of  the  train 
was  negligence  as  matter  of  law.  While  it 
was  clearly  a  fact  from  which  the  jury  might 
have  inferred  negligence,  yet  we  think  it 
should  have  been  left  to  the  jury  to  deter- 
mine whether,  in  view  of  the  custom  of  giv- 
ing notice  by  Mehalski,  and  the  custom  of 
ringing  a  bell  and  blowing  a  whistle  bv  those 
in  charge  of  the  train,  the  failure  of  Mehal- 
ski to  give  notice  on  the  occasion  in  question 
was  or  was  not  negligence.  There  are  no 
other  questions  presented  which  are  likely 
to  arise  upon  another  trial.  The  judgment 
should  be  reversed,  with  costs,  and  a  new 
trial  ordered. 

McOrath,  Ok.  J,,  concurred  with  Mont- 
gomery, J, 

Rehearing  denied. 
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I  tax  OB  tlio  rl^ht  to  operate  a 
branch  railroad  Id  a  city  cannot  be  imposed 
by  tbe  city  where  this  branoh  is  part  of  an  in- 
terstate line  of  railroad. 

<J<U]e27,lB0&.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  San  Bernardino 
Coun^  in  favor  of  defendant  in  an  action 
brought  to  enforce  payment  of  a  license  tax 
for  the  privilege  of  engaging  in  the  business  of 
carrier  withm  the  citjr.     J^rmed. 
The  facts  sufficiently  appear  in  the  opinion. 
Me»9r%.  Rolfe  A  Rolfe,  for  appellant: 
Adtymay  impose  a  license  tax  on  a  rail- 

KOVB.— For  a  ooUection  of  authorities  upon  tbe 
qnestloo  of  the  right  of  a  state  to  impose  a  license 
taz  which  affects  interstate  commerce,  see  neC0  to 
Bothermel  v.  Meyerle  (Pa.)  9  L.  B.  A.  8(M. 

As  to  power  to  impose  local  lioeose  tax  upon 
vessels  Uoensed  by  the  United  States,  see  Frere  v. 
Von  Sohoeler  (La.)  37  Li  fi.  ▲.  41i,  and  nets. 
89L.  B.  A. 


road  compan^r  having  a  depot  or  operating  its 
railroad  therein. 

Lo8  Angeles  v.  Southern  Foe.  R  Oo.  61  Cal. 
59;  8an  Joee  v.  San  JoeSid  8,  0.  B.  Co.  58  Cal. 
476. 

A  common  carrier  is  not  an  entirety  so  as  to 
exonerate  it  from  paying  a  license  on  each  of 
its  branch  offices  m  the  different  counties  of 
the  state. 

People  y.WeUe,  Fargo  A  Co.  19  Cal.  298; 
Sacramento  v.  Calif ornia  Stage  Co.  12  Cal.  184. 

A  state  or  municipality  may,  by  imposing  a 
license  or  other  tax  on  internal  business,  indi- 
rectly affect  commerce  or  business  carried  on 
between  different  states. 

Ficklen  v.  Shelby  County  Taxing  Diet.  145 
U.  8. 1,  86  L.  ed.  601, 4  Inters.  Com.  Rep.  79. 

A  state  may  tax  its  own  internal  commerce. 

Bobbins  v.  Shelby  County  Taxing  Diet.  120 
U.  8.  499, 80  L.  ed.  698;  Wiggins  Ferry  Co.  v. 
Bast  St.  Louis,  107  U.  8.  865.  27  L.  ed.  419; 
Maine  v.  Grand  Trunk  B.  Co,  of  Canada,  143 
U.  8.  217,  35  L.  ed.  994;  Fieklen  v.  S/ielby 
County  Taxing  Diet,  145  U.  8.  28,  86  L.  ed. 
607,  4  Inters.  Com.  Rep.  79. 

Any  doubt  as  to  a  restriction  of  a  state  to 
tax  is  to  be  decided  In  favor  of  tbe  right. 

Bank  of  Cammeree  v.  Tennessee,  104  U.  8. 
495,  26  L.  ed.  811. 
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The  taxing  power  is  an  incident  of  sever- 
eiirnty  and  co-extensiTe  with  it 

Burroughs,  Tazn.  ^  6. 

Meurs.  W.  J.  Hnnsaker  and  William 
F.  Herrin,  with  Mestrs,  Bicknell  A  Trmmkp 
for  respondent: 

By  the  Constitution  of  the  United  States  the 
power  of  regulating  interstate  commerce  h 
vested  in  confi^ress. 

See  U.  8.  Const,  art.  1,  §  8,  pt.  8. 

Of  course  the  exaction  of  a  license  tax  as  a 
condition  of  doing  any  particular  business  is 
a  tax  on  the  occupation,  and  a  tax  on  the  oc- 
cupation of  doing  a  business  is  surely  a  tax  on 
Uie  business. 

Leloup  V.  PortafMMle,  127  U.  S.  640,  83 
L.  ed.  311,  2  Inters.  Com.  Bep.  184;  Brennan 
V.  TitU9T%lle.,  158  U.  8.  280,  88  L.  ed.  719;  i/b- 
Call  V.  Calijarnia,  186  U.  8.  104,  84  L.  ed. 
891,  8  Inters.  Com.  Hep.  181;  Asher  v.  Texas, 
128  U.  8.  129,  82  L.  ed.  868,  2  Inters.  Com. 
Bep.  241;  Harmon  v.  Chicago,  147  U.  8.  896, 
87  L.  ed.  216. 

All  railroads  and  parts  of  railroads  which 
are  now  or  may  hereafter  be  in  operation  are 
poet-roads. 

U.  8.  Bev.  Stat  §  8964. 

A  railroad  which  is  a  link  in  a  through  line 
of  railroad  by  which  passengers  and  freigbl 
are  transported  into  a  state  from  othec  states, 
and  from  that  state  into  other  states,  is  en- 
gaged in  the  business  of  interstate  commerce. 

Norfolk  A  W.  R,  Co.  v.  Fenruylwinia,  186 
U.  8.  114,  84  L.  ed.  894,  8  Inters.  Com.  Hep. 
178;  California  v.  Central  Pac.  R.  Co.  127  U. 
8.  1,  82  L.  ed.  150. 

The  fact  that  local  bubiness  is  done  between 
the  city  of  San  Bernardino  and  other  points 
within  the  state  is  wholly  immaterial,  there 
being  no  discrimination  in  the  tax  as  between 
local  business  and  interstate  business. 

Otiborne  v.  Mobile,  88  U.  8.  16  Wall.  479,  21 
L.  ed.  470;  Leloup  v.  PortcfMobiU,  127  U.  8. 
647,  82  L.  ed.  814.  2  Inters.  Com.  Bep.  184; 
Cook  V.  Pennsylvania,  97  U.  8.  566,  24  L.  ed. 
1016;  Webber  v.  Virginia,  108  U.  8.  844,  26  L. 
ed,  665;  Moran  v.  New  OrUana,  112  U.  8.  69, 
28  L.  ed.  658;  Walling  v.  Michigan,  116  U.  8., 
465,  29  li.  ed.  694;  Bobbins  v.  Shelby  County 
Taxing  Dist.  120  U.  8.  489.  80  L.  ed.  694; 
Corson  v.  Maryland,  120  U.  8.  602,  80  L.  ed. 
699;  Asher  v.  Texas,  128  U.  8.  129,  82  L.  ed. 
868,  2  Inters.  Com.  Bep.  241;  Lfisy  v.  Hardin, 
185  U.  8.  100,  84  L.  ed.  128,  8  Inters.  Com. 
Bep.  86;  Lyng  v.  Michigan,  135  U.  S.  161,  84 
L.  ed.  160,  8  Inters.  Com.  Bep.  148;  Minnesota 
V.  Barber,  136  U.  8.  818,  84  L.  ed.  455,  8 
Inters.  Com.  Bep.  185;  Brimmer  v.  Rebman, 
188  U.  8.  78,  84  L.  ed.  862,  8  Inters.  Com. 
Bep.  485;  Brennan  v.  Titusville,  158  U.  8. 
289,  88  L.  ed.  719;  Piclrard  v.  Pullman  South- 
ern Car  Co,  117  U.  8.  84.  29  L.  ed.  786;  Glou- 
cester Ferry  Co,  v.  Pennsylvania,  114  U.  8. 
196,  29  L.  ed.  158;  Wabash,  St.  L.  <&  P.  R.  Co. 
V.  Illinois,  118  U.  8.  567,  80  L.  ed.  244. 

A  state  tax  upon  the  business  of  carrying 
freight  or  passengers  into  and  out  of  the  state 
is  void,  as  being  a  tax  upon  commerce. 

Fargo  v.  Stevens,  121  U.  8.  280,  80  L.  ed. 
888;  Philadelphia  <Sb  8,  Mail  8.  S,  Co.  v.  Penn- 
sylvania, 122  U.  8.  826,  80  L.  ed.  1200,  1 
Inters.  Com.  Bep.  808;  California  v.  Central 
Pae.  R.  Co.  127  U.  8.  1,  82  L.  ed.  150;  Lyng 
80  L.  RA. 


V.  Michigan,  supra;  Norfolk  A  W.  R.  Co.  v. 
Pennsylvania,  186  U.  8.  114,  84  L.  ed.  S94.  S 
Inters.  Com.  Bep.  178;  Orutcher  ▼.  Kentuety, 
141  U.  8.  47,  86  L.  ed.  648;  United  States  £r. 
press  Co.  v.  HemmirunDay,  89  Fed.  Bep.  OO; 
Com.  ▼.   8mith,  92  Ky.  88. 

A  license  tax  which  is  a  tax  on  the  privilege 
of  doing  business  involving  interstate  com- 
merce is  void,  and  cannot  be  enforced. 

San  Benito  County  v.  Southern  Pae.  R,  Co. 
77  Cal.  618;  Pickard  v.  Pullman  SouUiern  Car 
Co.    117  U.  8.  34.  29  L.  ed.  785;   LeUmp  v. 
Port  of  Mobile,  127  U.  8."  640.  82  L.  ed.  211, 
2  Inters.  Com.  Bep.  184;  A^ier  v.  Texas^  128 
U.  8.  129,  82  L.  ed.  868,  2  Inters.  Com.  Bep. 
241;  McCall  v.  California,  186  U.  S.  104. 84  L. 
ed.  891.  8  Inters.  Com.  Bep.  181;  Norfolk  d 
W.  R,  Co.  V.  Pennsylvania,  and  Cruteher  v. 
Kentucky,  supra:  Harmon  v.  Chicago,  147  U. 
8.  396,  87  L.  ed.  216;  Brennan  v.  lituniiU, 
158  D.  S.  299, 88  L.  ed.  719;  Ex  parte  Tl*omat, 
71  Cal.  204;   Re  WhiU,  11    L.  R  A.  284.  3 
Inters.  Com.  Bep.  581.  48  Fed.  Bep.  918;  Re 
Nichols,  48  Fed.  Kep.  164;  McClellan  v.  PttU- 
greu),  44  La.  Ann.  356;  Rs  Spain,  14  L.  R  A 
97,  47  Fed.  Bep.  208;  Com.  v.  Smith,  suprn; 
McLaughlin  v.  South  Bend,  10  L.  R  A.  357, 
126  Ind.  471;  Ex  parte  Murray,  8  Inters.  Com. 
Bep.  574,  93  Ala.  78;  State  v.  Agee,  2  Inters. 
Com.  Bep.  21, 88  Ala.  110;  Wroughtlron  Range 
Co.  V.  Johnson,  8  L.  B.  A.  278. 8  Inters.  Com. 
Bep.  146.  84  Ga.  754;  Fort  Scott  v.  Pdton,  39 
Kan.   764;   Re  FUnn,  57  Fed.  Bep.  496;  A 
RozelU,  57  Fed.  Bep.  156;  Clements  v.  Casper, 
(Wyo.)  36  Pac.  Bep.  472;  Georgia  Pkg.  Co.  v. 
Macon,  22  L.  B.  A.  775,  4  Inters.  Com.  Rep. 
608,  60  Fed.  Bep.  774;  Farfis  v.  Henderson,  1 
Okla.  384;  Hooper  y.   California^  155  U.  & 
648,  89  L.  ed.  297. 

Garoutte*  J.,  delivered  the  opinion 'of  the 
court: 

This  is  an  action  by  the  city  of  San  Bernar- 
dino, a  municipal  corporation  of  the  fifth  class, 
to  recover  of  the  Southern  Pacific  Company,  a 
corporation  organized  under  the  laws  of  the 
state  of  Kentucky,  the  sum  of  $100  as  license 
tax  for  carrying  on  the  business  of  common 
carrier,  under  the  provisions  of  a  city  ordi- 
nance imposing  a  license  tax  of  $5  a  month  on 
any  person  or  company  carrying  on  such  busi- 
ness in  said  city.  The  answer  alleges  that  the 
defendant  is  engnjcred  in  interstate  commerce 
in  operating  a  railroad  for  the  carriage  of 
freight  and  passen^^ers  and  United  States  mail 
from  New  Orleans,  in  the  state  of  Louisiana, 
through  the  state  of  California,  to  Portland, 
in  Oregon,  and  as  part  of  said  svstem  operates  a 
line  of  railroad  to  said  city  of  San  Bernardino, 
and  that  the  sum  sought  to  be  recovered  from 
defendant  is  a  license  tax  for  the  privilejee  of 
engaging  in  interstate  commerce,  and  its  la- 
sessment  and  attempted  enforcement,  and  col- 
lection is  a  violation  of  article  1,  section  8, 
parts  3  and  7,  of  the  Constitution  of  the  United 
States.  The  case  was  tried  on  an  amed  state- 
ment of  facts,  and  judgment  went  for  defend- 
ant in  the  court  below,  and  plaintiff  appeals. 

In  the  agreed  statement  of  facta  we  find  the 
following:  "  That  the  defendant  is  now,  and 
at  all  the  times  stated  in  plaintiff's  complaint 
herein  was,  a  railroad  corporation  organized 
under  the  laws  of  the  state  of  Kentucky,  aad 
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eDgacedinoperatliig,  as  lessee  of  the  Southern 
Pacific  Company,  a  continuous  line  of  steam 
railroad,  for  the  carriage  of  freight,  passen- 
gers, and  United  States  mails,  for  hire  as  com- 
mon carriers,  from  the  city  of  New  Orleans,  in 
the  state  of  Louisiana,)  through  the  states  of 
Louisiana  and  Texas,  the  territories  of  New 
Mexico  and  Arizona,  and  the  states  of  Cali- 
fornia and  Oregon,  to  the  city  of  Portland,  in 
the  state  of  Oregon,  and  that  as  a  part  of  its 
said  transcontinental  line  of  railroad,  and  con- 
necting with  its  main  line  thereof,  near  Colton, 
in  the  county  of  San  Bernardino,  state  of  Cali- 
fornia, it  operates  a  line  of  steam  railroad  to 
and  into  the  city  of  San  Bernardino,  in  said 
county  and  state,  for  the  carriage  of  freight, 
passengers,  and  United  States  mails  to  and 
from  points  on  its  said  main  line  of  railroad 
outside  the  state  of  California;  also  between 
points  in  the  state  of  California*  and  that  it 
does  now  and  at  all  times  mentioned  in  said 
complaint  did,  under  contracts  with  the 
government  of  the  United  States,  regularly 
cariT  over  its  said  line  of  railroad  the  mails  of 
the  United  States  to  and  from  said  city  of  San 
Bernardino,  and  to  and  from  points  outside  of 
the  state  of  California,  and  has  at  all  times 
meDTiooed  in  the  complaint  herein  maintained 
an  office  at  said  city  of  San  Bernardino  for  the 
carrying  on  of  its  said  business." 

A  license  tax,  which  is  a  tax  on  the  privilege 
of  doing  business  involving  interstate  com- 
merce, is  void,  and  cannot  be  enforced.  This 
doctrine  cannot  be  questioned.  In  Lyvg  v. 
Michigan,  185  U.  S.  161,  84  L.  ed.  150,  8  In- 
ters. Com.  Rep.  148,  the  court  said:  "We 
have  repeatedly  held  that  no  state  has  the  right 
to  iHy  a  tax  on  interstate  commerce  in  any  form, 
whether  by  the  way  of  duties  laid  on  the  trans- 
portation of  the  subjects  of  that  commerce,  or 
on  the  receipts  derived  from  that  transporta- 
tion, or  on  the  occupation  or  business  of  carry- 
ing it  on,  for  the  reason  that  taxation  is  a 
burden  on  that  commerce,  and  amounts  to  a 
regulation  of  it,  which  solely  belongs  to  con- 
gress." See  also  Crutcher  v.  Kentudy,  141 U. 
S.  47,  35  L.  ed.  ft49. 

It  would  appear  from  appellant's  brief  that 
this  proposition  of  law  is  not  controverted, 
hut  its  application  to  the  facts  of  this  case  is 
denied,  upon  the  ground,  as  it  Is  claimed,  that 
the  line  of  railroad  operated  by  the  defendant 
in  the  city  of  San  Bernardino  is  not  its  main 
trunk  line,  but  is  only  a  branch  thereof.  In 
other  words,  it  is  conceded  that  a  similar  li- 
cense tax  to  the  one  here  involved  would  not 
he  a  valid  tax,  and  could  not  be  collected,  in 
any  city  located  upon  the  main  trunk  line  of 
road  between  New  Orleans  and  Portland,  Or., 
not  even  in  the  city  of  Colton,  which  is  situ- 
ated at  the  point  of  junction  of  the  main  and 
branch  lines,  and  in  the  same  county  as  the 
plaintiff  itself.  Under  the  agreed  statement 
of  facts,  there  is  no  sound  foundation  upon 
which  to  rest  the  application  of  a  different 

frinciple  of  law  in  these  two  classes  of  cities, 
t  is  stipalated  that  this  branch  line  is  "a  part 
of  its  said  transcontinental  line  of  railroad," 
and  in  the  face  of  existence  of  such  fact  we 
do  not  perceive  any  force  in  plaintiff's  con- 
tention that  this  particular  part  of  the  rail- 
^  is  no  part  of  iU  main  trunk  line.  But 
the  stipulation  of  facts  even  goes  beyond  this 
»  L.  R.  A. 


broad  statement  and  declares  that  the  line  of 
road  operating  in  the  city  of  San  Bernardino 
carries  passengers,  freight,  and  United  States 
mails  to  and  from  points  on  its  said  main  line 
of  railroad,  outside  of  the  state  of  California; 
also  between  points  in  the  state  of  California, 
and  likewise  conveys  the  United  States  mails 
to  and  from  such  points.  Carrying  passengers 
and  freight  from  San  Bernardino  to  a  thousand 
places  on  the  line  of  the  road  in  other  states, 
and  likewise  from  those  points  to  San  Bernar- 
dino, is  conducting  an  interstate  commerce 
business  pure  and  simple,  and  bv  the  stipula- 
tion thi^  is  the  business  the  defendant  is  carry- 
ing on  in  the  city  of  San  Bernardino.  The 
question  of  power  in  the  city  to  create  such 
an  ordinance  is  not  to  be  tested  by  the  fact  as 
to  whether  or  not  the  city  is  located  upon  any 
particular  line  of  railroad,  be  it  trunk  or 
branch  line,  but  rather  bv  the  character  of  the 
business  in  which  the  defendant  is  engaged  in 
the  city  passing  the  ordinance. 

In  dealing  with  this  question,  we  do  not  con- 
cern ourselves  as  to  the  character  of  the  fran- 
chise under  which  either  the  trunk  line  or  the 
branch  line  of  defendant  is  doing  business. 
The  character  of  defendant's  business,  and  not 
the  character  of  its  franchise,  points  the  judg- 
ment. Again,  as  far  as  plaintiff  Is  concerned, 
it  is  the  terminus  of  the  transcontinental  line: 
but  we  think  the  question  of  direct  line  ana 
terminal  wholly  immaterial. 

If  this  question  is  to  be  determined  by  the 
character  of  the  business  done,  and  we  are 
clear  that  by  such  rule  the  rights  of  defendant 
are  to  be  measured,  then  plaintiff  stands  upon 
common  ground  with  every  other  city  situated 
in  the  state  of  California  upon  the  main  line 
proper,  for  in  those  cities  the  (defendant  con- 
ducts and  carries  on  the  same  kind  and  char- 
acter of  business  as  is  conducted  and  carried 
on  in  the  city  of  San  Bernardino.  While  de- 
fendant does  business  in  the  city  of  San  Ber- 
nardino in  carrying  freight  and  passen^rs  to 
and  from  other  points  in  the  state  of  California 
upon  the  trunk  line,  the  same  conditions  are 
present  as  to  every  other  city  located  upon  the 
trunk  line,  and  such  circum.^iance,  if  control- 
ling, would  give  them  all  power  to  levy  the 
tax  here  assailed. 

There  is  no  attempt  by  the  ordinance  here 
under  discussion  to  levy  this  tax  upon  the  local 
business  of  the  defendant,  even  if  the  power 
to  take  such  course  existed,  but  by  its  terms 
it  includes  both  local  and  interstate  business. 
The  ordinance  covers  its  entire  business  as 
common  carriers,  regardless  of  its  nature^  and 
therefore,  of  necessity,  operates  as  a  burden 
upon  interstate  commerce,  if  its  business  is  of 
that  character.  As  a  condition  attached  to  the 
conduct  of  its  business  in  the  city  of  San  Ber- 
nardino, it  is  required  by  this  ordinance  to  pay 
a  tax  to  the  city.  In  that  city  its  business  is 
not  condned  within  the  state  lines  of  California, 
it  is  therefore  engaged  in  interstate  commerce, 
and,  being  so  engaged,  no  statute  or  municipal 
law  can  burden  or  handicap  its  business,  for 
the  regulation  thereof  rests  solely  in  the  hands 
of  congress.  For  the  foregoing  reasons  the 
jitdgment  is  aprmed. 

We  concur:  Van  Fleet*/.,  Harrisoiiv 
J. 
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1.  A  statute  reqniriner  a*  person  nomi- 
nated for  the  same  oOlce  by  dilTerent 
parties  at  the  same  eleotlon  to  notify  the  elec- 
tion oommissionen  within  a  limited  time  upon 
the  column  of  which  party  his  name  shall  appear 
and  forbidding  its  appearance  In  more  than  one 
place  will  not  appiy  to  cases  in  which  the  speci- 
fied time  has  elapsed  bef ore'.the  act  takes  effect. 

8.  A  iMkllot  law  which  permits  the  name 
of  a  candidate  to  appear  on  the  official 
ballot  but  onoOy  althougrh  he  may  be  nomi- 
nated by  different  parties,  is  not  unconstitutional 
although  some  voters  may  be  unable  to  vote  as 
voters  of  other  parties  can  for  all  the  candidates 
of  their  party  without  marking  the  ballot  more 
than  once,  or  to  have  all  the  candidate!  of  their 
party  appear  on  the  party  ballot. 

(March  2S.189S.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendants  to  put  relator's  name 
in  the  columns  belonging  to  three  different 
parties  on  the  ballot  of  an  approaching  election 
as  candidate  for  representative  in  congress. 
AUotJoed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Myron  H.  Walker,  for  relator: 
The  law  ia  unconstitutionsLl: 

(1)  Because  it  is  destructive  of  rights  in- 
herent in  every  qualified  elector  and  funda- 
mental in  a  representative  government,  the 
preservation  of  which  is  essential  to  a  free  peo- 
ple and  a  republican  form  of  government. 

(2)  Because  it  requires  a  test  for  an  office  or 
public  trust  expressly  forbidden  by  the  Con- 
stitution. 

Const  art.  18.  §  1. 

(8)  Because  it  is  retrospective  in  operation, 
and  renders  illegal  that  which  was  legal  and 
valid  when  done,  and  affords  no  opportunity 
to  conform  to  its  requirements  in  the  pending 
election  to  which  it  is  made  applicable. 

Constitutions  measure  the  powers  of  the 
rulers,  but  they  do  not  measure  the  rights  of 
the  governed. 

Cooley,  Const.  Lim.  47;  People  v.  Rurlbut, 
24  Mich.  107,  9  Am.  Rep.  103;  Story.  Misoel- 
laneous  Writings,  620. 

i-  From  the  foundation  of  our  national  as  well 
as  our  state  government,  it  has  been  a  guar- 
anteed and  assured  right  of  the  qualified 
elector,  freely  and  without  coercion,  to  vote 
for  the  person  of  his  choice  for  every  elective 


office,  providing  onlv  that  such  person  pos- 
sessed the  legal  qualincations  for  that  office. 

The  act  in  effect  is  an  attempt  to  prevent  the 
free  choice  by  the  people  of  their  candidates 
for  office;  and  in  this  manner  their  free  choice 
of  the  officers  themselves. 

It  is  no  answer  to  say  that  such  candidate 
will  appear  upon  the  official  ballot  upon  some 
other  party  ticket,  for  to  vote  for  him,  they 
must  make  no  nomination  or  antagonize  the 
one  they  do  make,  and  thus  endanger  and 
abandon  their  party  nomination  and  organiza- 
tion, when  to  them  its  success  is  of  great  im- 
portance and  the  voters  are  necessarily  dis- 
criminated against 

The  Constitution,  art.  7,  §  2,  provides  that 
"all  votes  shall  be  given  by  ballot." 

The  system  of  ballot  voting  rests  upon  the 
idea  thai  every  elector  is  to  be  entirely  at  lib- 
erty to  vote  for  whom  he  pleases,  and  with 
what  party  he  pleases,  and  that  no  one  is  to 
have  the  right  or  be  in  the  position  to  question 
his  independent  action,  either  then  or  at  any 
subsequent  time. 

Cooley,  Const.  Lim.  762;  6  Am.  &  Eng. 
Encyclop.  Law,  p.  348. 

All  regulations  of  the  elective  franchise 
must  be  reasonable,  uniform,  and  impartial; 
they  must  not  have  for  their  purpose  directly 
or  indirectly  to  deny  or  to  abridge  the  consti- 
tutional right  of  citizens  to  vote,  or  unneces- 
sarily to  impede  its  exercise;  if  they  do  they 
must  be  declared  void. 

Cooley  Const.  Lim.  758;  Gapen  v.  Foiter,  12 
Pick.  485,  23  Am.  Dec.  682;  AftyOen,  v.  i>tf- 
troii,  7  L.  R.  A.  99,  78  Mich.  558. 

It  cannot  be  for  a  moment  contended  that  by 
section  6  of  article  7,  the  framers  of  the  con- 
stitution intended  to  give  the  le^slature  the 
power  to  arbitrarily  disfranchise  any  elector 
who  is  such  under  section  1  of  the  same  article, 
or  to  make  any  difference  between  the  rights 
of  any  of  the  classes  of  electors  therein  speci- 
fied, or  to  put  obstacles  in  the  way  of  the  bal- 
lot box  for  one  class  while  the  road  is  left  open 
to  another. 

Atty-Oen.  v.  Detroit,  supra;  Page  v.  AUer^ 
68  Pa.  838, 98  Am.  Dec.  272;  DelU^,  Kennedy, 
49  Wis.  1555,  85  Am.  Rep.  786;  Edmonds  v. 
Banbury,  28  Iowa,  267,  4  Am.  Rep.  177;  Mon- 
roe V.  CoUine,  17  Ohio  St.  685;  Daggett  v. 
Hudson,  43  Ohio  At.  561,  54  Am.  Rep.  832; 
State  V.  Baker,  38  Wis.  71;  State  v.  ButU,  81 
Kan.  554. 

This  act  is  not  uniform.  It  is  aimed  at  mi- 
nority parties.  It  is  not  impartial.  "It  put 
obstacles  in  the  way  of  the  ballot  box  for  one 
class  or  party  .while  the  road  is  left  open  to  an- 
other." It  is  partisan  legislation.  It  might 
well  be  entitled  "An  act  to  perpetuate  the  su- 
premacy of  tne  party  in  power." 


None.— The  above  ease  adds  to  the  rapidly  grow- 
ing  list  of  valuable  cases  ooDStrulny  the  Australian 
Ballot  Law  as  adopted  in  the  dilTerent  states  of  the 
Union  with  various  moditications. 

For  marks  on  ballots,  see  Butledge  v.  Crawford 
(CaL)  18  L.  B.  A  761,  and  noU^  also  later  oases  cited 
In  footnote  with  Soffo  v.  Stoddard  (Ind.)  22  L.  R. 
A.  468,  and  the  cases  of  BUis  v.  Biay  (Mich.)  2S  L.  B. 
20  L.R.A. 


A.  8SS,  and  Taylor  v.  Bleakley  (Kan.)  28  L.  B.  A.  68a. 

For  irregularities  in  taJdnir  such  ballots,  see 
BoweiB  V.  Smith  (Ma)  16  L.  B.  A  75i,  and  noU. 
See  also  Be  Contested  Bleotlon  of  School  Directors 
(Pa.)  27  L.  B.  A.  284,  and  cases  cited  in  footnoU, 

As  to  nominations,  see  also  Staekpole  v.  Hallabaa 
(Mont.)  28  L.  B.  A.  802;  Manston  v.  Mcintosh  QiUaU 
28  L.  B.  A.  60&. 


See  also  34  L.  R.  A.  498,  845;   42  L.  R.  A.  239. 
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Where  the  constitution  has  prescribed  the 
qualification  of  electors  it  is  not  in  the  power 
of  the  legislature  to  take  from  or  add  to  such 
qualifications,  or  to  injuriousl^r,  unreasonably, 
or  unnecessaiily  restrain,  impair,  or  impede  the 
right  of  suffrage  thus  guaranteed  by  the  con- 
siitution. 

i>tate  y.  DOlan,  88  L.  R  A.  124, 82  Fla.  646. 

If  the  time  shall  come  when  party  headings 
are  giyen  up  and  the  Australian  system  is 
adopted  in  it?  entirety,  so  that  the  names  of  the 
candidates  for  the  same  ofiice  appear  together 
under  the  title  of  that  ofiice,  without  any  party 
desigaation  or  heading,  so  far  as  the  official 
ballot  is  concerned,  there  can  be  no  discrimina- 
tion between  the  candidates  and  voters  of  dif- 
ferent parties. 

Wigmore's  Australian  Ballot,  p.  66,  and  note. 

But  in  any  event  and  under  any  circum- 
stances, under  our  present  system,  the  right  to 
make  free  and  untrammeled  nominations  of 
candidates  for  ofiice  is  of  yital  and  funda- 
mental importance. 

Mannard  y.  Fint  Ditt.  qf  Kent  County 
Board  of  Canvassere,  111  L  R  A.  832, 84  Mich. 
242;  AttyOen,  y.  Detroit,  58  Micb.  216,  56 
Am.  Rep.  675;  McCrary,  Elections,  ^  8;  Cooley, 
Const  Lim.  483,  484;  People  y.  UurlbuU  24 
Mich.  92,  9  Am.  Rep.  lOa 

The  act  in  question  is  unconstitutional,  be- 
cause in  effect  it  establishes  a  political  test  as 
a  qualification  for  office  or  public  trust  con- 
trary to  article  18,  §  1,  of  the  Constitution. 

People  y.  Hurlbut,  supra;  Atty-Qen,  y.  De- 
troit, 68  Mich.  214,  66  Am.  Rep.  676. 

This  act  is  inyalid  as  applied  to  the  pending 
election. 

Tick  Wo.  ▼.  Hopkin'e,  118  U.  8.  856,  80  L. 
cd.  220. 

Memre.  Howard  ib  Roos  and  E.  M. 
Irish,  also  for  relator: 

Laws  passed  to  preserye  the  purity  of  elec- 
tions, and  to  guard  the  electiye  franchise,  must 
be  impartial,  and  calculated  to  facilitate  and 
secure  rather  than  to  subvert  and  impede  the 
right  to  yote. 

Copen  y.  FosUr,  19  Pick.  488,  28  Am.  Dec. 
682;  AityQen.  y.  Detroit,  7  L.  R.  A.  99,  78 
Mich.  660,  58  Mich.  218. 56  Am.  Rep.  676;  Peo- 
pie  y.  Hurlbut,  24  Mich.  44,  9  Am.  Rep.  108. 

The  question  raised  by  this  relator  inyolyes 
the  right  to  yote  for  a  representative  in  con- 
gress. Article  2  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States  provides: 
"But  when  the  right  to  vote  at  any  elections  for 
the  choice  of  electors  for  president  and  vioe- 
president  of  the  United  States,  representatives 
in  congress,  the  executive  and  judicial  officers 
of  a  state,  or  the  members  of  the  legislature 
thereof,  la  denied  to  any  of  the  male  Inhabi- 
tants of  such  state,  being  twenty-one  years  of 
age  and  citizens  of  the  United  States,  or  in  any 
way  abridged  except  for  participation  in  re- 
bellion, or  other  crime,  the  basis  of  representa- 
tion therein  shall  be  reduced  in  the  proportion 
which  the  number  of  such  male  citizens  shall 
bear  to  the  whole  number  of  male  citizens 
Iwenty-one  years  of  age  in  such  state." 

This  statute  of  Michigan,  while  it  does  not 
deny  the  right  to  yote,  abridges  it,  and  raises 
a  question  not  only  for  the  federal  court  to 
settle  finally,  but  one  which  might  he  taken  to 
99L.R.  A. 


the  house  of  xepresentatiyea  on  a  contested 
election. 

The  Constitution  of  the  United  States  prohib- 
its a  state  from  passing  an^  ex  poetfaeio  law. 

The  amendment  to  section  10  in  question  ia 
an  ex  poet  facto  law. 

Oumminge  y.  Missouri,  71  U.  8.  4  WalL  277, 
18  L.  ed.  366. 

Mr,  Fred.  A.  M»7vardt  AttyOen,,  for 
respondents: 

The  act  in  question  is  not  only  constitutional 
and  therefore  legal,  but  it  is  one  of  the  wisest 
laws  that  could  be  placed  upon  the  statute 
books,  a  law  which  must  do  much  to  prevent 
fraud  at  elections  in  this  state,  and  to  preserve 
the  sacredness  of  the  ballot  box,  upon  which 
the  welfare  of  this  country  depends. 

The  method  which  has  prevailed  in  thia 
state,  of  placing  the  name  of  a  man  in  two  or 
more  columns  on  the  official  ballot,  is  now  il- 
legal, and  if  not  unconstitutional,  should  be 
so;  it  is  designed  to  accomplish  by  fraud  and 
deception  what  could  not  be  accomplished  by 
legitimate  methods. 

If  a  man  has  a  right  to  be  voted  for.  and  also 
an  opportunity  to  be  voted  for,  it  must  follow 
that  every  nominee  shall  have  an  equal  chance 
upon  the  ballot,  so  far  aa  its  official  arrange- 
ment is  concerned.  No  candidate  shall  have 
an  advantage  over  another,  but  each  candidate 
must  stand  on  a  perfectly  equal  footing  with 
the  other. 

How  can  this  constitutional  principle  be 
carried  out  when  it  is  permitted  that  one  man 
shall  haye  his  name  printed  on  two  or  more 
columns  of  the  official  ballot. 

This  act  requires  a  little  thoughtful  con- 
sideration and  care,  and  it  requires  evidence 
of  the  voter's  desire  to  vote  for  the  candidate 
by  taking  his  pencil  and  making  a  cross  op- 
posite his  name.  The  act  does  not  prevent  the 
man  receiving  the  votes;  but  the  act  does  pre- 
vent the  name  of  the  nominee  of  one  party  ap- 
pearing in  another  column  and  thereby  re- 
ceiving votes  of  those  who  would  never  vote 
for  him  except  from  the  fact  of  his  name  ap- 
pearing in  the  column  set  aside  for  their  party, 
whose  principles  they  indorse  and  who  they 
think  the  nominee  stands  for. 

A  court  will  not  declare  the  statute  uncon- 
stitutional and  void  solely  on  the  ground  of 
unjust  and  oppressive  provisions,  or  because  it 
is  supposed  to  violate  the  natural  social  or 
political  rights  of  the  citizen. 

Coolev.  Const.  Lun.  6th  ed.  p.  197. 

Mr.m.omemTa,ggm,rt9  also  for  respondents: 

Article  7,  sectton  6,  of  the  Constitution 
reads: 

*'Law8  may  be  passed  to  preserve  the  purity 
of  elections  and  guard  against  abuses  of  the 
elective  franchise.^'  That  the  laws  which  may 
be  passed  for  .such  purpose,  and  the  methoas 
adopted  by  tlie  legislature  to  accomplish  it,  are 
entirely  a  matter  of  discretion  in  the  lawmak- 
ing power,  under  the  dedsiona  of  this  court,  ia 
too  plain  for  argument.  The  limit  is  only 
drawn  when  the  act  ia  destructive  of  the  right 
of  franchise. 

People  V.  KomOekom,  16  Mich.  842;  Detroit 
V.  £usA.  10  L.  R.  A.  171,  82  Mich.  682;  Peo- 
ple v.  modaett,  18  Mich.  127;  AttyOen,  v. 
I>0<m<,  68  Mich.  818,  66  Am.  Rep.  676;  AUp- 
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Gen.  r.  May,  25  L.  R.  A.  836,  99  Mich.  588; 
Atty-Qen.  v.  Detroit,  7  L.  R.  A.  99,  78  Micb. 
645;  ShUldi  v.  Jacob,  18  L.  R.  A.  760,  88  Mich. 
164;  Chateau  7.  Jacob,  88  Mich.  170;  Atty-Gen. 
T.  Qla9er,  102  Mich.  396  and  407  ;  Cooley, 
Const.  Lim.  p.  763;  Paine,  Elections,  §  801; 
Zeiler  v.  Chapman,  64  Mo.  602;  Nefzger  v.  De- 
troit A  St.  P.  R  Co.  86  Iowa.  642;  8taU  v, 
Hilmantel,  21  Wis.  667;  Capen  v.  FoBUr,  12 
Pick.  485,  28  Am.  Dec.  632. 

Whether  such  regulation  be  reasonable  or 
unreasonable  is  for  the  determination  of  the 
legislature,  and  not  for  the  courta,  so  lon^  as 
such  legislation  does  not  become  destructive. 

Atty-Gen,  v.  McQnade.  94  Mich.  489;  Atty- 
Gen.  y.  May,  and  Atty-Gen.  v.  Detroit,  supra; 
StaU  V.  mack,  16  L.  R.  A.  769.  54  N.  J.  L. 
446;  Borx>er9  v.  Smith,  16  L.  R.  A. 754,  111  Mo. 
45;  DeWalt  v.  BartUy,  16  L.  R.  A.  771,  146 
Pa.  529. 

The  law  itself  may  be  re^rarded  in  the  light 
of  an  attempt  on  the  part  of  the  people  to  se- 
cure a  pure,  free,  and  unintimidated  ballot; 
every  presumption  is  in  favor  of  the  law. 

Detroit  V.  hush,  10  L.  R.  A.  171,  82  Mich. 
682;  Shields  v.  Jacob,  and  Chateau  v.  Jacob, 
supra. 

The  discretionary  power  extends  to  the  form 
of  ballot  as  well  as  to  the  manner  in  which  it 
shall  be  deposited,  and  the  registration  of 
voters. 

Paine,  Elections,  §  454. 

No  inclination  appears  in  the  opinions  of 
courts  of  other  states,  tending  to  restrict  legis- 
lative power  in  the  exercise  of  legislative  dis- 
cretion in  the  enactment  of  such  laws. 

Miner  v.  Olin,  159  Mass.  487;  Atkeson  v. 
Lay,  116  Mo.  539;  Zeiler  v.  Chapman,  supra; 
Simpson  v.  Osbom,  52  Kan.  328;  Nefzger  v. 
Detroit  A  St.  P.  B.  Co,  supra:  Re  Ballot  Marks, 
18  R.  I.  — ;  PagsY.  Allen.  58  Pa.  347,  98  Am. 
Dec.  272;  Patterson  v.  Barlow,  60  Pa.  54:  De 
Walt  Y.-Bartley,  16  L.  R.  A.  771,  146  Pa.  529. 

It  is  possible  under  present  methods  to  find 
a  Prohibitionist  voting  for  men  utterly  opposed 
to  taxation  or  prohibition  of  the  liquor  traffic, 
and  the  Democrat  for  prohibition,  and  so  with 
the  members  of  other  parties  professing  di- 
rectly opposing  theories  of  government  or 
policy. 

State  V.  Barrfen,  10  L.  R.  A.  155.  77  Wis. 
601;  Coffey  v.  Edmonds,  58  Cal  526;  State  v. 
Adams,  65  Ind.  893;  State  v.  Wolf,  17  Or.  119; 
Kellogg  V.  Hickman,  12  Colo.  556;  Druliner  v. 
State,  29  Ind.  308;  StanUy  v.  Manly,  85  Ind. 
275;  Miiniollnn'i  v.  Bryant, ^'^lud.  868;  Peo 
pie  T.  Kilduf,  15  111.  493,  60  Am.  Dec.  769; 
Kirk  V.  lUioads,  46  Cal.  398;  Parvin  v.  Wim- 
berg,  15  L.  R.  A.  775, 130  Ind.  661. 

The  law  was  given  immediate  eflTect  by  its 
terms,  and  apparently  applies  to  all  the  actions 
of  boards  of  election  commissioners  in  the  per- 
formance of  their  specific  duties. 

Bay  City  cfc-  K  S.  R,  Co.y.  Austin,  21  Mich. 
890;  Van  Fleet  v.  Van  Fleet,  49  Mich.  610; 
Cooley.  Const.  Lim.  pp.  834,  885,  470.  471; 
People  V.  Ingham  County  Suprs.  20  Mich.  95; 
Endlich,  Interpretation  of  Statutes,  478. 

The  giving  of  the  law  in  question  immediate 
effect  after  the  governor  had  called  the  elec- 
tion, and  too  late  for  the  twenty  days'  election 
by  relator,  as  to  which  column  he  desired  to 
have  his  name  placed  upon,  would  not  require 
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the  full  twenty  days.  Statutory  notice  Is  held 
dispensed  with  where  an  office  is  to  be  filled  at 
a  regular  election  under  a  law  pcissed  so  late 
that  the  full  statutory  notice  could  not  be 
given. 

Pou)eU  V.  Jackson,  61  Mich.  129;  Atty-Gen, 
V.  Iron  County  Board  of  Canvassers,  64  Micb. 
609;  People  v.  Wttherell,  14  Mich.  48;  Pe<^ 
Y.iBartweU,  12  Mich.  608,  86  Am.  Dec.  70. 

Lon^,  (/.,  delivered  the  opinion  of  tho 
court : 

The  relator  was  nominated  on  February  28, 
1895,  as  a  candidate  for  representative  in  con- 
gress by  the  Prohibition  party  for  the  third 
congressional  district  of  Michigan,  and  on 
March  7  he  was  nominated  for  the  same  offico 
by  the  Free  Silver  party.  On  February  27 
the  People's  party  nominated  one  Kobert'Mc- 
Dougall  for  the  same  office.  On  March  8 
Robert  McDoucrall  withdrew  as  a  candidate 
upon  the  People's  party  ticket,  and  the  re- 
lator was  substituted  in  his  stead  by  the  con- 
gressional committee  of  the  People's  party, 
such  committee  certifying  that  they  were  au- 
thorized by  the  convention  to  fill  any  vacancy 
upon  such  ticket.  Cert  i  ficates  were  'filed  with 
the  election  commissioners,  March  7,  8.  and 
9.  The  relator  claims  that  he  has  the  right, 
under  Act  No.  190  of  the  Public  Acta  of  1891 
to  have  his  name  printed  upon  each  of  these 
three  tickets.  On  March  14,  1895,  an  amenda- 
tory act  was  passed  by  the  legislature  to  the 
election  law,  and  given  immediate  effect,  and 
respondents  claim  that  under  the  terms  of  this 
amendatory  act  the  relator  is  not  entitled  to 
have  his  name  appear  upon  the  official  ballot 
more  than  once.  This  amendatory  act  pro- 
vides that  "it  shall  be  unlawful  for  the  said 
board  of  election  commissioners  to  cause  to 
be  printed  in  more  than  one  column  on  the 
ballot  the  name  of  any  candidate  who  shall 
have  received  the  nomination  by  two  or  more 
parties  or  political  organizations  for  the  same 
office. "  The  act  contains  further  provisions, 
relating  to  the  manner  in  which  a  choice  is 
to  be  made  by  the  candidate  as  to  the  place 
which  his  name  shall  have  on  the  ballot  aa 
follows :  "Any  person  so  receiving  the  nom- 
ination for  the  same  office  by  two  or  more  par- 
ties or  political  organizations  shall,  within 
five  days  after  his  name  has  been  certified 
to  said  election  commission  as  having  been 
nominated  by  two  or  more  political  parties 
for  the  same  office,  ^ive  notice  to  the  board 
of  election  commissioners  of  each  county  in 
the  state,  if  said  nomination  be  for  a  st4ite 
office,  and  to  the  board  of  election  commis- 
sioners of  each  county  in  the  district,  if  said 
nomination  be  for  a  congressional,  judicial, 
or  legislative  office,  and  to  the  board  of  elec- 
tion commissioners  of  the  county,  if  such 
nomination  be  for  a  county  office,  specifying 
in  such  notice  the  column  of  which  party  or 
political  organization  on  the  ballot  he  wishes 
his  name  to  be  printed,  and  said  board  of 
election  commissioners  shall  print  the  name 
of  such  candidate  in  such  column  on  the  ballot 
so  specified  by  him,  and  in  no  other  column. 
Such  notice  shall  be  given  to  said  election 
commissioners  by  delivering  the  same  either 
in  person  or  by  denositing  the  same  in  the 
post-office,  in  a  sealed  envelope,  with  post- 
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age  prepaid,  directed  to  the  chairman  of  such 
board  of  election  commissioners  at  the  county 
Beats  of  the  respective  counties :  provided  fur- 
ther, that  in  case  any  such  candidate  so  nom- 
inated by  two  or  more  parties  or  political 
organizations  for  the  same  office,  and  whose 
Dames  shall  have  been  certified  by  the  chair- 
man and  secretary  of  the  committees  of  such 
parties  or  political  organizations  to  said  board 
of  election  commissioners,  within  the  time 
and  as  above  provided  shall  refuse  or  neglect 
to  give  notice  to  said  board  of  election  com- 
missioners as  above  provided,  and  within  the 
time  above  named,  specifying  in  which  col- 
amn  on  the  ballot  he  wishes  his  name  to  be 
printed,  then  in  such  case  said  board  of  elec- 
tion commissioners  shall  cause  his  name  to 
be  printed  in  the  column  of  the  party  or  po- 
litical organization,  from  the  chairman  and 
secretary  of  whose  committee  said  board  of 
election  commissioners  shall  have  first  re- 
ceived notice  of  such  person's  nomination  for 
said  office,  and  said  board  of  election  com- 
missioners shall  not  cause  the  name  of  such 
person  to  be  printed  on  the  ballot  as  a  candi- 
date for  the  same  office  in  anv  other  column.  ^ 
The  relator  contends :  (1)  That  this  amended 
law  is  wholly  unconstitutional,  for  the  rea- 
son that  it  discriminates  between  political 
parties,  and  imposes  a  political  test  as  a  con- 
dition to  one  becoming  a  candidate  for  office. 
(2)  That  if  the  statute  be  upheld  as  constitu- 
tional as  applied  to  future  elections,  iH  which 
the  opportunity  is  given  to  parties  and  can- 
didates to  act  under  the  law,  it  cannot  be  so 
far  given  retroactive  effect  as  to  make  it  ap- 
plicable to  a  case  like  the  present,  where  the 
nominations  of  the  parties  had  been  made, 
and  the  time  within  which ,  under  the  terms 
of  the  act,  the  candidate  is  required  to  make 
his  election  as  to  the  place  which  his  name  is 
to  have  on  the  ballot  has  expired  before  the 
act  took  effect. 

1.  The  constitutional  question  is  one  of 
unusual  importance,  and  as  the  exigencies  of 
the  present  case  demand  a  prompt  decision, 
in  order  that  the  rights  of  the  relator  may  be 
protected,  and  as  we  have  reached  the  con- 
clusion that  the  act  is  valid,  and  within  the 
power  of  the  legislature,  acting  under  the 
provisions  of  article  7,  section  6,  of  the  Con- 
stitution, which  provides  that  ''laws  may  be 
passed  to  preserve  the  purity  of  elections, 
and  guard  against  abuses  of  the  elective  fran- 
chise, "  and  as  the  relator  in  the  present  case 
is  entitled  to  his  remedy  without  delay,  we 
have  thought  It  best  to  direct  the  entry  of 
the  order,  and  withhold  a  written  opinion 
upon  the  main  point  until  we 'shall  have  the 
opportunity  to  formulate  our  views  upon  that 
question,  and  an  opinion  upon  the  full  case 
covering  that  question  will  be  handed  down 
later. 

2.  We  are  of  the  opinion  that  the  Amenda- 
tory Act  of  March  14  cannot  be  held  appli- 
cable to  the  present  case.  The  time  within 
which  the  candidate  is  authorized  by  law  to 
exercise  his  choice  of  tickets  had  in  the  pres- 
ent case  expired  before  the  law  took  effect. 
He,  therefore,  under  the  law,  had  no  oppor- 
tunity to  exercise  the  right  conferred.  If  it 
be  attempted  to  apply  the  terms  of  this  act  to 
the  present  case,  the  election  commissioners 
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would  be  bound  under  the  other  provisions 
of  the  act  to  print  the  name  of  the  candidate 
on  the  ticket  first  certified,  thus  excluding 
wholly  the  right  of  choice  plainly  intended 
to  be  conferred  bv  the  statute.  The  general 
rule  is  well  settled  in  this  state  and  else- 
where that  all  statutes  are  prospective  in  their 
operation,  except  when  a  contraiy  intent  is 
clearly  evidenced  by  the  context.  Heineman 
V.  8cMos»,  88  Mich.  158 ;  Stitt  v.  Casterline, 
89  Mich.  289 ;  Smith  v.  Pimsh,  80  Mich.  882 ; 
Finn  v.  ffaynes,  87  Mich.  68 ;  Ma<cweU  v.  Bay 
Oiiy  Bridge  Co,  46  Mich.  278 :  BanvilU  Stove  db 
Mfg.  Co.  V.  AdHt^  88  Mich.  244.  The  rule  to 
be  derived  from  a  comparison  of  a  vast  num- 
ber of  judicial  utterances  upon  this  subject 
seems  to  be  that,  even  in  the  absence  of  con- 
stitutional obstacles  to  retroaction,  a  con- 
struction giving  to  a  statute  a  prospective 
operation  is  always  to  be  preferred,  unless  a 
purpose  to  give  it  a  retrospective  force  is  ex- 
pressed by  a  clear  and  positive  command,  or 
to  be  inferred  bv  necessary,  unequivocal, 
and  unavoidable  Implication  from  the  words 
of  the  statute,  taken  by  themselves  and  in  con- 
nection with  the  subject-matter,  and  the  oc- 
casion of  the  enactment,  admittioz  of  no  rea- 
sonable doubt,  but  precluding  all  question 
as  to  such  intention.  Endl  ich.  Interpretation 
of  Statutes,  §  271.  Judge  Cooley,  in  his  work 
on  Constitutional  Limitations  (2d  ed.,  p. 
870) ,  referring  to  this  subject,  says :  **  Legis- 
lation of  this  character  is  exceedingly  liable 
to  abuse ;  and  it  is  a  sound  rule  of  construction 
that  a  statute  should  have  a  prospective  opera- 
tion only,  unless  its  terms  show  clearly  a 
legislative  intention  that  it  should  act  ret- 
rospectively;  and  some  of  the  states  have 
deemed  it  just  and  wise  to  forbid  such  laws 
altogether  by  their  constitutions. "  As  is  said 
in  Potter's  Dwarris  on  Statutes  and  Consti- 
tutions, in  a  note  on  page  168:  ''Although 
the  words  of  the  statute  are  broad  enough  in 
Ikeir  literal  extent  to  comprehend  existing 
cases,  they  must  yet  be  construed  as  applica- 
ble only  to  cases  that  may  thereafter  arise, 
unless  a  contrary  intention  is  unequivocally 
expressed  therein. "  The  act  grante  the  right 
of  choice  of  tickets,  but  compels  the  choice 
within  a  time  which  had  already  expired  in 
the  present  case  when  the  act  took  effect,  and 
then  in  express  terms  provides  that  if  the 
choice  is  not  made  by  the  candidate  within 
that  time  the  election  commissioner  shall 
print  his  name  in  the  ticket  first  certified. 
There  is  no  other  alternative  under  the  act 
but  that,  if  the  choice  is  not  made  by  the 
candidate  within  the  time,  his  name  must  be 
printed  upon  the  ticket  first  certified,  and  if 
we  hold  that  the  relator  may  have  further 
time  beyond  the  time  fixed  by  the  act  we 
must  interpolate  something  into  the  statute. 
If  this  be  done,  what  time  shall  be  fixed  when 
the  relator  must  make  his  choice?  What  is 
to  guide  us  in  fixing  that  time?  Certainly 
not  the  act  itself,  but  an  arbitrary  rule  which 
we  must  adopt,  and  which  is  not  contained 
in  the  act.  It  cannot  be  presumed  from  the 
language  of  the  statute  that  the  legislature 
intended  such  a  result  as  that  one  who  could 
not  conform  to  the  provisions  of  the  act,  for 
the  reason  that  the  proceedings  in  his  case 
had  so  far  progressed  as  to  render  compliance 
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bj  him  with  the  tcnns  of  the  act  impossible, 
should  be  held  within  the  act. 

TliA  writ  must  iwve  to  the  election  board»  cf 
iTis  counties  named,  directing  such  boards  to 
print  the  relator's  name  upon  all  three  tick- 
ets mentioned. 

MeOrath,  Oh.  J.,  did  not  sit.  Ch^ant 
and  Hooker*  JJ,,  concurred  with  Loiiip»  J. 

Montfcomery,  J.:  I  concur  in  the  fore- 
going opinion,  so  far  as  it  holds  that  the 
right  of  the  present  relator  cannot  be  affected 
by  the  provisions  of  the  Act  of  March  14. 
Ab  this' holding  disposes  of  the  case,  I  do 
not  deem  it  necessary  to  set  forth  my  views 
upon  the  question  oi  the  constitutionality  of 
the  act. 

Ck*ant, «/.,  delivered  the  following  opin- 
ion on  October  1,  1895 : 

A  brief  opinion  was  filed  in  this  case  upon 
the  hearini;  and  is  found  on  page  882,  ante. 
The  provision  of  the  constitution  empower- 
ing the  legislature  to  enact  laws  to  preserve 
the  purity  of  elections  and  the  provisions  of 
the  statute  are  sufficiently  stated  in  that  opin- 
ion. For  want  of  time  a  written  opinion 
upon  the  constitutional  question  was  then 
withheld. 

If  the  effect  of  this  act,  as  is  strenuously 
argued  by  the  learned  counsel  for  the  relator, 
is  to  "subvert  or  impede  the  right  to  vote," 
it  is  clearly  unconstitutional.  If,  on  the 
contrary,  it  neither  subrerts  nor  impedes, 
but  only  regulates  that  right  it  is  constitu- 
tional. As  experience  has  disclosed  corrup- 
tion, fraud,  venality  and  assaults  upon  the 
purity  of  the  ballot,  the  legislatures  of  the 
several  states  have  enacted  laws  to  prevent 
them.  Few  if  any  of  these  enactments  have 
escaped  attack  in  the  courts  and  the  charge 
against  them  has  usually  been  that  they  are 
unconstitutional  and  infringe  upon  the  sacra^ 
and  constitutional  rights  of^the  citizen.  The 
registry  law  of  this  state  was  attacked.  8o 
also  were  the  laws  providing  for  the  present 
system,  the  quasi -Australian  ballot.  The 
effect  of  those  laws  has  been  to  render  voting 
more  inconvenient,  to  require  greater  care 
on  the  part  of  the  elector  and  to  sometimes 
deprive  him  of  his  vote.  The  elector  who 
has  failed,  through  forgetfulness  or  other 
reason,  to  register  on  the  days  provided  by 
the  law,  must  lose  his  vote,  unless  he  wa§ 
sick  or  absent  from  the  township  on  business 
and  without  intent  to  avoid  registration. 
The  elector  may  not  desire  to  vote  for  any 
man  upon  the  ballot  and  in  that  case  he  must 
erase  the  name  of  the  objectionable  candidate 
and  write  another  name  or  mark  some  name 
for  the  same  office  upon  another  ticket,  or 
lose  his  vote  for  that  office.  He  may  inno- 
cently make  certain  marks  prohibited  by  law 
or  be  may  innocently  show  his  ticket,  either 
of  which  will  cause  the  loss  of  his  vote. 

These  and  other  similar  provisions  designed 
to  secure  an  honest  election  and  to  preserve 
~this  most  precious  right  to  those  who  are 
entitled  to  enjoy  it,  **  have  been  sustained  by 
the  courts.  The  constitution  does  not  guar- 
antee that  each  voter  shall  have  the  same 
facilities  with  every  other  voter  in  ezpress- 
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ing  his  will  at  the  ballot  box,  or,  to  apply 
the  rule  to  the  present  cases,  it  does  not 
guarantee  to  each  voter  the  right  to  express 
his  w  i  1 1  by  a  single  mark.  The  oonati  tution- 
ality  of  the  law  is  not  to  be  tested  by  the 
fact  that  that  one  voter  can  cast  hia  nallot 
by  making  one  mark  while  another  may  be 
required  to  make  two  or  more  to  express  his 
will.  When  each  has  been  affordea  the  op- 
portunity and  been  provided  with  reasonable 
facilities  to  vote,  the  constitution  has  been 
complied  with.  All  else  is  regulation  and 
lies  in  the  sound  discretion  of  the  legislature, 
to  whom  alone  such  regulation  is  committed. 
Courts  cannot  hold  them  unconstitutional  be- 
cause in  their  judgment  they  are  harsh  or  tu- 
wise  or  have  their  origin  in  partisan  purposes. 
Constitutional  laws  often  nave  their  origin 
in  such  purposes  and  unconstitutional  laws 
are  often  based  upon  pure  motives  and  honest 
intentions.  Courts  have  nothing  to  do  with 
the  motives  of  legislators  nor  the  reasons 
they  have  for  passing  the  law.  The  polar 
star  of  interpretation  to  guide  them  is  tiie 
language  of  the  constitution  itself,  and  the 
sole  question  always  is.  Does  the  law  destroy 
or  abridge  the  right? 

It  is  well,  perhaps,  to  refer  to  some  of  the 
decisions  of  tnls  court  as  to  the  power  of  the 
legislature  to  pass  acts  to  maintain  the  purity 
of  elections,  which  is  expressly  conferred  upon 
them  by  the  Constitution.  Article  7,  section 
6.         ♦ 

In  Chateau  v.  Jacob,  88  Mich.  170,  a  can- 
didate for  alderman  claimed  the  right  to 
have  his  name  appear  upon  the  official  ballot 
as  a  candidate  on  the  citizens'  committee  in- 
dependent ticket.  He  had  the  right  to  be  a 
candidate,  but  it  was  held  he  had  no  right 
to  have  his  name  printed  upon  the  official 
ballot  because  it  did  not  appear  that  he  was 
selected  by  any  assemblage  of  electors  of 
his  ward,  and  that  anybody  could  vote  for 
him  by  writing  his  name  upon  the  ballot. 

In  Detroit  v.  Rush.  82  Mich.  582,  10  L.  R 
A.  171,  it  was  held  that  parties  might  place 
a  county  ticket  upon  the  official  ballot  as  the 
law  then  stood,  and  if  they  desired  to  vote 
for  any  state  ticket  they  could  erase  the 
county  ticket  and  place  their  own  in  its  stead. 
In  that  case  one  voter  would  be  put  to  more 
trouble  in  preparing  his  ballot  than  another. 

In  Atty-Qen,  v.  May,  09  Mich.  588,  25  L. 
R.  A.  825,  we  said  that  eveir  presumption 
is  in  favor  of  the  constitutionality  of  the  law, 
citing  the  authorities. 

In  Atty-Qen.  v.  Detroit,  78  Mich.  545,  7 
L.  R  A.  99,  it  was  said :  **In  ord^r  to  prevent 
fraud  at  the  ballot  box,  it  is  proper  and  legal 
that  all  needful  rules  and  regulations  be 
made  to  that  end ;  but  it  is  not  necessary 
that  such  rules  and  regulations  shall  be  so 
unreasonable  and  restrictive  as  to  exclude  a 
large  number  of  legal  voters  from  exercising 
their  franchise.  .  '  .  .  The  power  of  the 
legislature  in  such  cases  is  limited  to  laws 
regulating  the  enjoyment  of  the  right,  by 
facilitating  its  lawful  exercise  and  by  pre- 
venting its  abuse.  The  right  to  vote  must 
not  be  impaired  by  the  regulation.  It  must 
be  regulation,  not  destruction." 

In  Detroit  v.  Rush,  supra,  we  held  that  it 
was  "the  exclusive  province  of  the  legisli^ 
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tnre  to  enact  laws  proyiding  for  the  registra- 
tion of  voters,  and  the  time,  place,  and  man- 
ner of  conducting  elections.  It  may  regulate, 
but  cannot  destroy,  the  enjoyment  of  the 
elective  franchise.  Whether  such  regulation 
be  reasonable  or  unreasonable  is  for  the  deter- 
mination of  the  legislature,  and  not  for  the 
courts,  so  long  as  such  regulation  does  not 
become  destructive.  .  .  .  When  power 
is  conferred  upon  the  legislature  to  provide 
instrumentalities  by  which  certain  objects 
are  to  be  accomplished,  the  sole  right  to 
choose  the  means  accompanies  the  power,  in 
the  absence  of  any  constitutional  provisions 
prescribing  the  means.  The  finding  by  this 
court  that  the  law  impeded,  hampered,  or  re- 
stricted the  right  to  vote,  and  is  therefore 
void,  would  be  a  clear  assumption  of,  and 
encroachment  upon,  legislative  power,— a 
substitution  of  our  judflrment  for  that  of  the 
legislature.  It  can  only  be  declared  void 
when  it  destroys  the  right.  Its  unconstitu- 
tionality can  be  determined  by  no  other 
rule.** 

See  also  Aity-Oen.  v.  McQuade,  94  Mich. 
439.  Other  decisions  by  this  and  other  courts 
might  be  cited  and  quoted  from,  but  the 
above  are  sufllclent  to  establish  the  rule  by 
which  courts  must  be  governed  in  determin- 
ing the  constitutionality  of  acts  passed  by 
the  legislature  for  the  purity  of  elections. 

The'rule  is  thus  stated  by  Jitstiee  Cooley : 
**A11  such  leasonable  regulations  of  the  con- 
stitutional right  which  seem  to  the  legisla- 
ture important  to  the  preservation  of  order 
in  elections,  and  guard  against  fraud,  undue 
influence,  and  oppression,  and  to  preserve  the 
purity  of  the  ballot  box,  are  not  only  with- 
in the  constitutional  power  of  the  legisla- 
ture, but  are  commendable,  and  at  least  some 
of  them  absolutely  essential.  Cooley,  Const. 
Lim.  758;  Paine,  Elections,  §  301. 

In  the  light  of  this  well-established  rule 
let  us  examine  the  official  ballot  to  ascertain 
what  the  voter  is  required  to  do,  in  order  to 
east  his  vote  under  this  law.  When  he  en- 
ters the  booth  with  his  ballot  he  seeks  that 
portion  of  it  representing  his  political  affilia- 
tions. We  will  assume  that  the  law  was  in 
force  at  the  election  in  question,  that  relator 
was  first  nominated  by  the  Free  Silver  party, 
that  he  was  also  the  nominee  of  all  the  other 
parties  except  the  Republican,  and  that  he 
elected  to  have  his  name  appear  upon  the  bal- 
lot on  the  Free  Silver  ticket.  The  ballot, 
aside  from  the  vignettes  and  instructions, 
would  be  as  shown  in  next  column. 

The  voter,  if  he  belonged  to  any  other  party 
than  the  Free  Silver  or  Republican  party, 
would  see  at  a  glance  that  there  was  no  can- 
didate for  congress  upon  his  ticket,  and  that 
there  were  only  two  candidates  for  that  office 
upon  the  ballot.  After  having  made  the  cross 
JQ  the  space  at  the  head  of  his  party  ticket, 
if  he  desire  to  vote  for  either  of  the  candi- 
dates appearing  on  the  ballot  he  would  then 
make  another  cross  in  the  square  opposite  the 
name.  If  he  desired  to  vote  for  neither  of 
th<»e,  but  for  some  other  man,  be  would 
write  the  name  in  the  blank  space  on  his 
I>arty  ticket  Anv  voter  able  to  read  could 
in  a  few  seconds  prepare  his  ballot.  Is  this 
aestnictive  of  the  elective  franchise?  Does 
2»  L.  R.  A. 
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it  destroy  the  full,  free,  and  intelligeDt  ex- 
ercise of  that  precious  right  which  is  essen- 
tial to  the  perpetuity  oi  our  ffoyemment? 
To  so  hold  would  be  absurd,  and  further  ar- 
gument cannot  make  it  clearer.  To  what 
extent  is  the  voter  impeded?  If  he  belon|2:s 
to  the  Democratic  or  Prohibition  or  People's 
party,  and  desires  to  Tote  for  a  congressional 
candidate,  he  is  required  to  make  two  crosses 
or  marks  instead  of  one.  If  he  cannot  read, 
he  is  certainly  not  impeded,  because  the  par- 
ties sworn  to  assist  him  in  preparing  his  bal- 
lot will  readily  inform  him  upon  the  subject, 
and  mark  it  according  to  his  wishes.  It 
would  be  much  more  difiBcult  to  prepare  a 
ballot  under  the  pure  Australian  system, 
where  each  name  must  be  marked.  It  would 
be  a  serious  reflection  upon  the  intelligence 
of  the  voters  of  Michigan  to  hold  that  they 
could  be  deceived  by  such  a  ballot  or  im- 
peded in  the  right  to  vote.  Especially  is 
this  true  in  view  of  the  means  of  dissemi- 
nating intelligence  through  the  newspapers, 
upon  the  hustines,  by  printed  posters,  and  the 
importunities  or  candidates  and  their  friends. 
It  is,  however,  said  that  the  voter  has  the 
right  to  suppose  that  all  his  party  nominees 
will  be  on  his  partv  ticket.  The  constitu- 
tion neither  expressly  not  impliedly  confers 
any  such  right.  If  he  be  possessed  of  any 
intelligence  whatever,  he  cannot  fail  to  see 
at  once  the  vacant  space  upon  the  ticket, 
and  to  know  that,  if  he  desires  to  vote  for  a 
congressman,  he  must  check  one  of  the  two 
candidates,  or  write  a  name  in  the  blank 
space.  Both  the  opportunity  and  the  facility 
to  vote  are  afforded.  If  it  be  said  that  the 
voter  who  does  not  examine  his  ticket  may 
by  this  means  be  deprived  of  his  vote  for  an 
office,  it  mav  also  be  said  with  equal  cer- 
tainty that,  if  another  candidate  than  the  one 
nominated  by  the  convention  is  upon  it,  he 
will  probably  vote  for  the  man  who  he  had 
no  reason  to  suppose  was  on  his  ticket,  and  for 
whom  he  never  intended  to  vote.  The  ballot 
prepared  under  the  present  law  challenges 
the  voter's  attention  by  the  vacant  space  upon 
his  partv  ticket  to  the  fact  that,  if  he  desires 
to  vote  for  a  candidate  for  that  office,  he  must 
seek  his  name  upon  other  tickets,  or  write  a 
name  upon  his  own  ticket.  It  is  apparent 
that  this  law  will  tend  to  secure  a  more  in- 
telligent vote  than  if  the  name  of  the  candi- 
date was  upon  all  three  tickets.  It  is  al- 
leged in  the  answer  that  the  convention  of 
one  of  the  political  parties  did  not  expressly 
authorize  its  committee  to  fill  any  vacancy, 
and  that  its  congressional  candidate  with- 
drew, and  such  committee  placed  the  name 
d9  L.R  A. 


of  the  relator  upon  its  ticket  It  is  alleged 
by  the  respondents  that  corrupt  bargains  have 
been  made,  between  unscrupulous  managers 
of  different  political  parties,  by  which  one 
candidate  has  been  bought  off  and  another 
substituted,  and  that  new  political  parties 
have  been  organized  bv  unscrupulous  men 
for  the  sole  purpose  of  bargain  and  sale,  and 
that  the  purpose  of  this  law  is  to  prevent 
these  corrupt  deals  between  corrapt  politi- 
cians. No  fraud  is  charged  in  the  present 
case,  but  it  affords  an  illustration  cf  the  op- 
portunities for  such  trades  which  every  good 
citizen  condemns,  and  which  should,  if  pos- 
sible, be  prevented  by  law. 

It  is  also  insisted  that  the  candidate  has 
the  constitutional  right  to  have  his  name 
appear  upon  the  ticket  of  every  party  which 
indorses  him.  It  gives  every  candidate  the 
right  to  have  his  name  appear  upon  the  ticket 
once.  Naturally,  it  belongs  in  the  column 
of  that  party  with  which  he  is  openly  affili- 
ated ;  but  if  he  chooses  to  have  his  name  at- 
tached to  the  ticket  of  some  other  party,  and 
that  party  does  not  object,  he  possesses  that 
right.  But  I  know  of  no  reason  or  authority 
for  saying  that  any  candidate  possesses  the 
constitutional  and  inalienable  right  to  have 
his  name  appear  more  than  once  upon  the 
official  ballot  containing  the  tickets  of  two 
or  more  political  parties.  The  Australian 
ballot  contemplates  that  his  name  si?all  be 
there  but  once.  It  follows,  then,  cha<.  every 
voter  has  a  reasonable  opportunity  to  vote  for 
him.  This  is  the  sole  constiiutional  right 
guaranteed  him.  He  has  no  occasion  to  find 
fault  so  long  as  he  is  permitted  to  have  his 
name  upon  tne  ballot  upon  such  ticket  as  lie 
chooses,  with  the  constitutional  right  follow- 
ing  of  an  opportunity  given  to  every  voter 
to  vote  for  him,  whicli  he  can  do  by  simply 
making  two  crosses  instead  of  one.  The  law 
is  general,  and  aims  at  no  political  party. 
One  party  may  be  affected  at  one  election, 
and  another  at  another,  or  all  parties  may  be 
affected  at  one  election,  some  in  one  locality 
and  others  in  another.  It  does  not  prevent 
coalition  between  different  political  parties, 
which  is  often  very  commendable  and  patri- 
oti  c.  It  does  not  deprive  the  members  of  those 
political  parties  of  the  means  to  put  their  coa- 
lition into  effect  bv  their  votes,  but  furnishes 
all  reasonable  facilities  for  so  doing.  It  only 
requires  some  degree  of  intelligence  and  care 
on  the  part  of  the  voters. 

We  hold  the  law  to  be  eanstitutumal. 

McOrath*  Ch.  J, ,  did  not  sit.    Lonip  and 
Hookert  •/«/.,  concurred  with  Grant,  J. 
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OmO  GAS  FUEL  CO.,  P^.  in  Err., 

LoulM  ANDREWa 

ISO  Oblo  St.  OOS.) 

*Tbm  proTtoUw  of  ■eetlon  856  la»  Betr. 
8tat.f  Imposes  on  plalntilf  In  error  the  duty  of 
keeiiing  under  Its  control  natural  gas  while  it  is 
transportinfiT  the  same,  and  if  damages  should  re- 
salt  to  others,  without  their  fault,  by  its  explo- 
sion, while  being  thus  transported,  the  plaintiff 
in  error  will  be  held  liable  therefor,  although  not 
negligent  in  regard  thereto. 

(Deoember  Ifl,  U8eD 

ERROR  to  the  Circuit  Coart  for  MahoDlni^ 
County,  to  review  a  judgment  afBrming  a 
ludirnieut  of  the  Court  of  Common  Pleas  in 
laTor  of  plaintilf  in  an  action  broufl^t  to  re- 
cover damages  for  injuries  to  plaintuTs  build- 
ing by  reason  of  defendant's  negligence  in 
permitting  gas  to  escape  into  it.    At/brmed. 

Statement  by  Br&dbQrjr»  Oh.  J: 
The  defendant  in  error  recovered  against 
tlie  plaintiif  in  error,  in  the  court  of  common 

•Headnote  by  the  Ooubt. 


Sleas  of  Mahoning  countj,  »  Judgment  for 
amages  caused  to  her  prooerty  by  an  exploa- 
ion  of  natural  gas  while  tlie  same  was  being 
conducted  by  plaintiff  in  error  along  one  of 
the  streets  of  Uie  city  of  Youngstown.  The 
judgment  was  affirmed  by  the  circuit  court. 
The  facts  necessary  to  understand  the  decision 
will  be  stated  in  the  opinion. 

Mean.  Hine  Sb  Clarke  and  CtoorcT®  F. 
▲rrel*  for  plaintiff  in  error: 

Section  8824  of  Revised  Statutes  provides 
that  a  company  having  cootrolor  management 
of  a  railroad  shall  construct  or  cause  to  be  cod- 
structed  and  maintained  in  good  repair  on  each 
side  of  such  road  along  the  line  of  the  lands  of 
the  company  a  fence  sufficient  to  turn  stock, 
and  further  provides  that  such  company  shall 
be  liable  for  all  damages  sustained  in  person  or 
property  in  any  manner  by  reason  of  the  want 
or  insufficiency  of  any  such  fence. 

In  construing  section  8824, this  court  deter- 
mined that  there  is  no  liability  on  the  part  of 
the  company  for  damage  which  results  from 
defects  in  an  otherwise  sufficient  fence  if  the 
company  is  free  from  fault  or  neglect. 

Baltimore  A  0.  R.  Oo,  v.  Sehultz,  48  Ohio 
St.  270.  See  also  8maa  y.  Ghicaffo,  R.  L  db 
P.B.  Co.^  Iowa.  838;  Sloiton  y.  Btirlingian, 


KiyBL—IAdbailvfor  neijlioenee  tn  the  eeeape  and  I 
expUmlonof  gae, 

L  Oeneral  doctrine  ffovemtng  nieh  aoUom, 
XL  Leoiaatice  and  municipal  contrek 
UL  Evidence. 

a.  In  genercd, 

b.  Burden  of  proof. 

c.  Ki-pcrt  testimony. 

d.  Sujfflcient  to  eetabliBh  nedUgenm. 

e.  Insufficient  to  estahlith  neglioeneiL 
TV.  Contribulorv  n&^Ujence. 

V.  (^aettione  for  and  in«enietioru  to  the  jwy* 

VI.  Sfed  of  eontrilmtina  caueea. 
TH.  Effect  of  negltoence  of  third  pereon, 
VIII.  Act  of  feUow  aervanL 

IX.  The  queidUm  of  notice. 
X.  Ae  between  land/ord  and  tenanL 

XI.  Riahte  of  the  owner  of  the  reverslonm 

XII.  Effect  of^  upon  inaurance. 
JLUL  Oaa  ifeneraUd  by  oecideinL 
XIV.  RUfiU  of  aUUm  over. 

This  note  is 'strictly  oonflned  to  the  question  of 
negligence  in  allowing  an  escape  of  gas  and  for  ez- 
ploaloos  ocoastoned  thereby,  and  does  not  include 
cases  wherein  gas  companies'aotioos  have  been  held 
to  create  a  nuisance,  neither  does  it  Include  oases 
wherein  the  companies*  actions  have  been  held  re- 
medial by  way  of  injunction. 

As  to  natural  gas,  see  fioCe  toPeople*li  Oas  Oo.  y. 
Tyner  (1862)  (Ind.)  16  L.  B.  A.  448. 

As  to  the  transportation  and  supplying  of  nat- 
ural gas  as  a  public  business,  and  the  municipal 
control  thereof .  see  note  to  Saltsburg  (H»  Oo,  v. 
8altBburg(18eO)(Pa.)10L.B.  A.  19B. 

The  question  of  explosions  caused  by  the  manu- 
facture of  gun-powder,  nitro- glycerine,  and  other 
explosives  will  form  the  subject  of  another  note; 
and  the  question  of  liability  for  the  escape  and  ex- 
plosion of  gas  in  mines  wiU  also  be  treated  later. 


for  all  the  conqequenoes,  leading  to  the  affirmative 
rule  that  where  an  agent  so  introduced  is  control- 
lable by  care,  attention,  or  science,  he  who  receives 
the  emolument  must  take  the  responsibility.  Hold- 
log  V.  Liverpool  Gas  Ck).  (1846)  8  C.  a  1,  6  N.  T. 
Legal  Obs.  77.  Anthon,  N.  P.  866,  note. 

Negligence  in  cases  of  this  description  as  in  oth- 
ers may  be  either  in  omitting  to  do  something 
which,  in  the  exercise  of  ordinary  care  and  skill, 
ought  to  have  been  done,  or  In  the  doing  an  act 
dangerous  in  Itself  under  circumstances  in  which 
it  cannot  consistently  with  ordinary  care  and  pru- 
dence be  said  that  it  should  be  done.  Blenkiron  v. 
Great  Central  Gas  Oonsumers  Go.  (I860)  2  Fost.  ft  ff. 
487. 

Before  a  gas  company  can  be  liable  for  negli- 
gence it  must  have  been  guilty  of  it,  and  it  will  not 
be  charged  for  the  negligence  of  another  over 
whose  movements  it  has  no  control  or  ordinary 
authority  and  whose  negligence  it  has  no  reason  to 
anticipate,  and  though  the  doctrine  may  in  some 
cases  expose  it  as  a  defendant  to  an  action  where, 
if  the  action  were  brought  by  another  person  for 
damages  resulting  from  the  same  cause,  be  would 
not  be  liable,  yet  it  works  no  Injustice  as  it  never 
allows  a  party  to  recover  unless  his  adversary  has 
been  guilty  of  negligence  and  he^  himself  is  free 
from  it.  Lannen  y.  Albany  Gas  Ught  Oo.  (1866)  46 
Barb.  864,  affirmed  44  N.  T.  4fiO. 

There  is  a  great  difference  between  bringing  upon 
one's  premises  a  dangerous  substance  or  element 
for  private  profit,  and  the  introduction  of  that 
substance  or  element  for  public  convenience  by 
authority  of  law;  in  the  former  case  a.person  may 
well  be  held  responsible  for  results  which  naturally 
arise  out  of  the  dangerous  character  of  the  thing 
itself,  as  he  may  be  said  to  assume  the  risk  of  all  the 
consequences  just  as  a  man  assumes  the  risks  of  all 
accidents  happening  from  keeping  upon  his  prem- 
ises animals  which  are  ferae  nafuns,  without  re- 
gard to  any  question  of  negligence  in  the  keeping, 
while  on  the  other  hand  no  roan  cmu  be  held  re- 
sponsible for  doing  that  which  he  is  expressly  au- 


L  Genered  doctrine  ifovemino  eueh  aettone. 
The  common  law  declares  that  he  who  puts  in  ac- 
tion any  thing  whiohhe  cannot  control  must  answer  I  tborized  by  hi  w  to  do  unless  he  is  guilty  of 
89  U  B.  ▲.  22 

See  also  30  L.  R.  A.  651,  653;   31  L.  R.    A.  785;  32  L.  R.  A.  146,  524;  33  L.  R.  A 
366;    36   L.  R.  A.  683,  689;   42  L.  R.  A.   509;   44   L.   R.  A.  92;   47  L.  R.  A.  790. 
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C.  If.  A  y  R  Co.  51  Iowa,  294;  Ubby  v.  Chi- 
tago.  It  /.  A  P.  li.  Co.  52  Iowa,  92;  Anderson 
T.  Wasatch  d  J,  V.  R.  Co.  2  Utah,  518;  Littie 
Rock  iJt  Ft.  S.  R,  Co,  V.  Payne,  38  Ark.  818, 
84  Am.  Rep.  65;  TiVey  v.  St.  Louis  dh  8.  F.  R, 
Co.  49  Ark.  585;  Missouri,  K.  db  T.  Railway  t. 
Davidson.  14  Kan.  849. 

Mr.  Myron  A*  Norris*  for  defendant  in 
error: 

A  person  who  for  bis  own  purposes  brings 
upon  bis  land  and  collects  and  keeps  there 
anything  likely  to  do  mischief  if  it  escapes 
is,  prima  facie,  answerable  for  all  damage 
which  is  the  natural  consequence  of  its  es- 
cape, although'  he  may  not  be  guilty  of  any 
neplifirence. 

Addison,  Torts,  §  95;  Rylands  v.  Fletcher, 
L.  R  3  H.  L.  880.  87  L.  J.  Exch.  161,  19  L. 
T.  N.  S.  220,  affirming  FUtcher  ▼.  Rylands, 
L.  R.  1  Exch.  285,  12  Jur.  N.  S.  608.  85  L.  J. 
Exch.  154,  14  Week.  Rep.  799.  4  Hurlst.  & 
C.  263,  14  L.  T.  N.  8.  528;  May  v.  Rurdett, 

9  Q.  B.  101,  16  L.  J.  Q.  B.  64,  10  Jur.  692; 
Bip:e!ow,  Lead.  Cas.  on  Law  of  Torts,  478, and 
noU,  pp.  487-505;  Smith  v.  FUtcher,  L.  R.  7 
Exch.  805;  CahiU  v.  Eastman,  18  Minn.  824, 

10  Am.  Rep.  184;  Hay  v.  Cohoes  Co.  2  N.  Y. 
159, 51  Am.  Dec.  279;  Tremain  v.  Cohoes  Co.  2 
N.  Y.  163, 51  Am.  Dec.  284;  PixUy  ▼.  Clark,  85 
N.  Y.  520,  91  Am.  Dec.  72;  Oillhan  t.  Madi- 
son  County  R,  Co.  48  Dl.  484;  Livingston  t. 
McDonald,  21  Iowa,    160,  89  Am.  Dec.  568; 


SJiipley  V.  Fifty  Associates,  106  Mass.  194,  8 
Am.  Rep.  818;  Wilson  v.  New  Redford,10:^ 
Mass.  261,  11  Am.  Rep.  852;  Tootle  y.  Cliftott, 
22  Ohio  St.  247,  10  Am.  Rep.  7^'i:Carman  v. 
SteubenviUe  d:  L  R  Co.  4  Ohio  St.  299;  Tffiih 
▼.  MeCormack,  84  Ohio  St  688,  82  Am.  llf  p. 
408;  Valley  R  Co.  v.  Franz,  43  Ohio  St  6^58; 
Winslow  V.  Fuhrman,  25  Oliio  Sf.  6G0. 

The  sanction  of  the  legislature  to  occupy  the 
streets,  squares,  alleys,  etc.,  probably  carried 
with  it  this  consequence  that  if  damage  re- 
sulted from  the  use  of  the  streets  for  such 
transportation,  independently  of  negligence, 
the  plaiutiff  in  error  would  not  ha^e  been  lia- 
ble unless  the  legislature  had  so  provided. 

VauQ/iau  V.  Taff  Vale  R.  Co.  5  Hurlst.  &  N. 
679,  29  L.  J.  Exch.  247,  6  Jur.  N.  8.  899,  » 
L.  T.  N.  S.  394,  8  Week.  Rep.  594;  Mazetti  v. 
lieiD  York  <fe  K  R.  Co.  8  E.  D.  Smith,  98. 

The  legislature  added  these  words:  "But 
said  company  shall  be  liable  for  any  damage 
that  may  result  from  the  transportation  of  th* 
same." 

Rev.  Stat  §  8561a. 

A  statute  enacted  by  a  legislature,  like  the 
utterances  of  an  individual,  or  anv  other  body 
of  individuals,  in  the  use  of  words,  does  so  to 
convey  some  certain  meaning. 

Potter's  Dwarr.  Stat.  47. 

It  is  not  permitted  to  interpret  what  liaa  no 
need  of  interpretation. 

Potter's  Dwarr.  Stat  148;  Jackson  v.  Lewis, 


oeRTllffenoe  or  misconduct.  Strawbridflre  v.  Phlla- 
delpbia  (1879)  18  Phila.  173.  86  PhUa.  Leif.  Int  976. 

Unless  tbeie  is  Degligrenoe  no  action  will  lie 
aRBlnst  a  municipality  authorized  by  law  to  manu. 
facture  and  furnish  gas.    Ibid. 

A  violation  of  the  contract  of  a  gas  company,  or 
any  unauthorized  intrusion,  must  be  redressed  as 
all  ordinary  wrongs  are  redressed,  by  the  usual  le- 
gal remedies,  the  injured  party  having  a  remedy 
for  any  grievance.  People  v.  Mutual  Gas- Light 
Co.  of  Detroit  (1878)  88  Mich.  164,  lfi6. 

Such  a  company  is,  as  everyone  else  should  be, 
held  responsible  for  its  unlawful  acts  or  their  con- 
sequences, when  by  the  exercise  of  ordinary  Judg- 
ment it  could  have  foreseen  the  danger.  Louisville 
Gas  Ck>.  V.  Gutenkuntz  (1884)  82  Ky.  4A2. 

As  a  defendant  It  Is  bound  for  the  consequences 
of  its  own  negligence,  though  those  consequences 
were  not  and  could  not  by  any  ordinary  prudence 
have  been  anticipated:  while  a  plaintiff  is  bound 
only  to  a  knowledge  of  the  probable  consequences 
of  the  facts  of  which  he  was  cognizant,  and  to 
thai  ordinary  prudence  which  the  circumstances 
required,  exercising  reasonable  care  for  his  own 
safety.  Oil  City  Ghis  Co.  v.  Robinson  (1881)  99  Pa. 
1,6. 

In  such  Actions,  as  in  others,  no  exact  legal  defini- 
tion can.  however,  be  given  of  the  words,  **with 
ordinary  prudence  and  care,**  which  will  embrace 
all  their  meaning  and  be  precisely  applicable  to 
every  possible  case,  fhere  being  no  such  thing  as 
an  absol  ute  standard  of  ordinary  care  and  prudence 
to  which  the  conduct  of  individuals  in  each  partic- 
ular instance  can  be  brought,  and  by  which  it  can 
be  compared  and  tested.  Holly  v.  Boston  Gas- 
Ught  Co.  (1867)  8  Gray.  128, 69  Am.  Dec  288.  See 
Bmith  V.  Boston  Gaa-Light  Oo.  (1880)  129  Mass.  818, 
infra^  head,  IIT.  a. 

Yet  care  and  diligence  should  always  vary  ac- 
cording to  the  exigencies  which  require  vigilance 
and  attention,  conforming  in  amount  and  degree 
to  the  particular  oiroumstaaoet  under  which  they 
99L.a  A. 


are  to  be  exerted.    Holly  v.  Boston  Gas  light  (Xk 

supra. 

The  vigilance  and  attention  required  of  the  com- 
pany must  in  such  cases  conform  to  the  nature  of 
the  emergency  and  the  danger  to  which  others 
may  be  exposed,  and  must  always  be  Judged  of  ac- 
cording to  the  subject-raatlen  the  danger  and 
force  of  the  material  under  the  defendant's  charge. 
Hutchinson  v.  Boston  Gas  Light  Co.  (1877)  US  Mass. 
219. 

In  determining  what  care  of  property  Is  reason- 
able, its  situation  and  the  object  of  its  use  should 
be  consideeed.  Fuchs  v.  St  Louis  (1896)  (MoJ  81 B. 
W.  Rep.  116. 

A  municipal  corporation  owning  and  ooonpying 
property  for  public  purposes,  such  as  the  manufac- 
ture of  gas.  Is  as  much  subject  as  a  private  citizeD 
to  the  usual  rule,  sic  utere  tvo  ut  alienvm  turn  Usdas. 
Shuter  v.  Philadelphia  (1868)  8  Phila.  228. 

A  gas  company  Is  bound  to  exercise  reasonable 
care,  and  the  degree  of  care  depends  upon  the  de- 
gree of  danger,  the  duty  increasing  with  the 
degree  of  danger  where  parties  have  a  dangerous 
element  under  their  control.  Butcher  v.  Provi- 
dence Gas  Co.  (1878)  12  R.  L  149.  84  Am.  Rep.  826. 

A  higher  degree  of  care  and  vigilance  being  re- 
quired in  dealing  with  a  dangerous  airency  such  as 
gas  than  in  the  ordinary  affairs  of  life  or  bustness 
Involving  little  or  no  risk  of  injury.  Koelsch  v. 
PbiladelDbia  Co.  (1898)  18  L.  R.  A.  759.  162  Pa.  886. 

There  must,  as  in  other  cases  of  negligence,  be 
an  omission  to  do  something  which  a  reasonable 
man  acting  upon  considerations  which  ordinarily 
regulate  the  conduct  of  human  affairs  would  do, 
or  the  doing  something  which  such  a  man  would 
not  do.  Hutchinson  v.  Boston  Gas  Light  Co»  (1877) 
122  Mass.  219. 

One  for  which  there  is  no  reasonable  excuse,  and 
especially  one  that  could  have  been  prevented  by 
the  reasonable  efforts  of  the  company  with  such 
servants  and  agents  as  could  have  been  employe<l. 
ibid. 


1893, 
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17  Johns.  475;  People  v.  New  York  Gent  B. 
Co.n  N.  Y.  78;  United  States  v.  FisAer,  6  U. 
S.  2  Cranch.  358,  2  L.  ed.  804;  Vattel,  bk.  2, 
chap.  17,  §  263. 

diaiutes  should  be  interpreted  accordioe  to 
the  most  natural  and  obvious  import  of  their 
langtiage. 

Potter's  Dwarr.  Stat.  144;  Waller  v,  flarrie, 
20  Wend.  560,  32  Am.  Dec.  590;  McClmkey  v. 
Cromwell,  11  N.  Y.  593;  Newell  v.  People,  7 
N.  Y.  97;  American  Rules,  Potter's  Dwarr. 
Stat.  144,  145;  Maillard  v.  Lawrence,  57  U.  8. 
16  How.  253,  14  L.  ed.  928. 

The  construction  given  to  section  8561a  by 
the  courts  below  is  in  line  with  the  decisions 
of  this  court,  whenever  such  question  has 
been  before  the  court. 

Qrie9  v.  Zeck,  24  Ohio  St.  829;  PiM>urgh, 
C.  A  L.  B.  Co.  V.  Smith,  88  Ohio  St.  410; 
Cleveland,  C.  0.  ik  I.  B  Co.  v.  Scudder,  40 
Ohio  St.  173.  See  also  Prat$  v.  Atlantic 
db  St,  L.  B.  Co,  42  Me.  579;  SUarns  t.  Allan- 
tic  db  St.  L.RCo.  46  Me.  95;  Simmondsv.  New 
York  dN,  E.  R  Co,Sd  Conn.  264;  Adden  v. 
WhiU  Mottntaint  N  H.  Railroad,  55  N.  H. 
413, 20  Am.  Rep.  220;  BoweU  v.  Railroad,  57 
N.  H,  182,  24  Am.  Rep.  59;  Hart  v.  Western 
R.  Corp,  18  Mel.  99,  46  Am.  Dec.  719;  Lyman 
▼.  BosUm  A  W,  B.  C</rp,  4  Gush.  288;  Bou 
V.  Boston  &  W,  R.  Co,  6  Allen,  87;  Perley  v. 
Eastern  R  Go.  98  Mass.  414,  96  Am.  Dec.  645; 
SniaU  V.  Chicago,  R  L  <A  P,  R  Co,  ^  Iowa. 


338;  Missouri,  E,  eft  T.  Bailway  v.  Davidson, 
14  Kan.  349:  Little  Rock  d  Ft.  S.  B.  Co.y. 
Payne,  33  Ark.  816.  34  Am.  Rep.  55;  TiUey  t. 
St,  Louis  db  8,  F,  R  Co.  49  Ark.  635. 

Bradbury*  Ch.  J,,  delivered  the  opinion 
of  the  court : 

The  record  discloses  that  the  plaintiff  in 
error,  a  body  corporate,  waaen/^aged  in  trans- 
porting, in  pipes,  natural  gas  to  the  city  of 
Youngstown,  and  underground,  along  its 
streets,  to  supply  its  inhabitants  with  fuel ; 
that  the  defendant  in  error  owned  valuable 
improved  real  estate  in  said  city,  the  im- 
provements of  which  were  substantial  1}'  de- 
stroyed by  an  explosion  of  the  gas  while  in 
course  of  transportation  along  a  stieet  of  said 
citv  adjacent  thereto. 

Upon  the  trial  of  the  action  in  the  court  of 
conmion  pleas,  the  evidence  tending  to  show 
that  the  explosion  occurred  without  negli- 
gence of  the  plaintiff  in  error;  and  in  con- 
tending that  it  was  not  liable  for  the  results 
of  such  explosion,  In  the  absence  of  proof  of 
its  negligence  contributing  thereto,— it  re- 
quested the  following  separate  propositions 
to  be  given  in  charge  to  the  jury  by  the  court : 
**  (1)  If  you  shall  nnd  from  the  evidence  that 
the  cate  or  valve  which  defendant  placed  in 
its  line  of  pipe  broke  by  reason  of  some  la- 
tent defect  in  the  metal  of  which  it  was  com- 
posed, which  defect  defendant  did  not  dis- 


The  liabilities  must  errow  out  of  the  subjeot-mat- 
ter  and  mast  be  peculiar  to  It,  and  it  is  the  duty  of 
those  who  introduce  saoh  a  dangerous  agent  and 
derive  emolument  from  it,  to  understand  it  and 
provide  all  the  safe^guards  which  science  may  from 
time  to  time  develop.  Holding  v.  Liverpool  Gas 
CO.  rl846)  8  a  a  1. 6  N.  Y.  Legal  Obs.  77.  Anthon.  N. 
P.  251.  note. 

One  who  owes  a  duty  to  the  community,  as  such 
a  company  does,  owes  it  as  a  general  rule  to  every 
member  of  the  community,  and  if  any  member 
suffers  a  special  injury  from  a  breach  of  that 
duty,  an  action  lies.  Missiaslnewa  Min.  Go.  v.  Pat- 
ton  (1891)  1»  lod.  472. 

The  proximate  cause  must  be  oue  without  which 
the  accident  would  uot  have  occurred,  and  there- 
fore where  the  existence  of  a  gunny  sack  led  to 
the  experiment  which  caused  the  accident,  it  was 
held  not  to  be  the  proximate  cause  of  such  acci- 
dent.   Taylor  v.  Baldwin  (1B89)  78  CaL  517. 

Thus  if  through  the  negligence  of  the  defend- 
ants a  current  of  their  gas  is  set  in  motion,  and  in 
tta  course  through  the  sewer  and  drain  takes  up 
other  gases  which  are  noxious  and  carries  them 
into  the  house  of  the  plaintiff,  who  is  made  sick 
thereby,  the  defendant's  negligence  is  as  much  a 
proximate  cause  of  the  injury  as  if  their  own  gas 
had  caused  it.  Hunt  v.  Lowell  Gas  Light  Go.  (186i) 
8  Allen,  ISO.  85  Am.  Dec.  097. 

Whether  the  act  of  permitting  gas  to  escape, 
which  in  itself  was  not  the  cause  of  the  explosion, 
can  be  said  to  have  contributed  to  it  in  such  di- 
rect or  proximate  manner  as  to  Justify  the  impu- 
tation of  such  negligence  as  would  defeat  a  re- 
covery for  damages  consequent  upon  the  explos- 
ion, was  said  to  be  a  question  of  some  diflBculty. 
Lennen  v.  Albany  Oas  Light  Go.  (1885)  46  Barb.  2M, 
affirmed  44  K.Y.4fiO. 

If  a  gas  company  has  or  ought  to  have  knowl- 
edge of  the  construction  of  a  sewer  near  to  its  own 
gas  mains,  it  Is  its  duty  to  giiord  against  the  dam- 
age likely  to  be  sustained  theivby  if  the  injury  to 
29  L.  R.  A. 


such  mains  is  a  natural  and  probable  consequence 
of  the  construction  of  the  sewer.  KoelG^h  v.  Piiila- 
deiphla  Go.  (18i»)  18  L.  R.  A.  769, 152  Pa.  365. 

The  company  is  responsible  for  what  may  in  the 
nature  of  things  occur  from  its  neglect,  and  ita 
responsibility  is  not  limited  by  what  its  oflBcers  may 
have  thought  to  be  improbable  or  even  impossible. 
Oil  Oity  Oas  Go.  v.  Robinson  (1881)  99  Pa.  1,  5. 

It  is  the  duty  of  the  company^s  agent  to  exercise- 
such  care  as  one  of  ordinary  prudence  and  Judg- 
ment in  the  discharge  of  a  duty  would  be  required 
to  exercise  for  the  safety  of  the  premises  from  an 
explosive  substance  such  as  gas.  Louisville  Gaa 
Co.  v.  Gutenkuntz  (1884)  82  Ky.  482. 

A  defendant  gas  company,  in  managing  a  dan- 
gerous element,  is  bound  not  only  to  due  care  on. 
the  part  of  itself  and  its  servants,  but  also  to  due 
care  in  preventing  injury  from  the  careless  or 
wrongful  meddling  with  its  works  on  the  part  of 
others.  Butcher  v.  Providence  Gas  Go.  (1878)  12  R. 
1. 140, 34  Am.  Uep.  636. 

The  handling  of  a  key  used  by  the  agent  of  th» 
company  for  turning  off  the  gas  in  a  street  main« 
by  a  third  person,  is  the  ordinary  and  natural  re- 
sult of  the  negligent  act  of  suob  agent  in  leaving  it 
there  for  which  the  company  is  liable.  Louisville 
Gas  Go.  V.  Gutenkuntz  (1884)  88  Ky.  43:2,  488. 

It  is  the  duty  of  a  gas-light  company,  as  of  all  in- 
corporated companies  invested,  for  their  profit 
and  advantage,  with  the  privilege  of  supplying  the 
community  with  light  for  private  habitations  and 
for  other  places  devoted  to  public  or  private  use, 
to  exercise  due  care  and  diligence  in  keeping  it 
constantly  under  their  control,  and  preventing  it 
from  escaping  into  a  dwelling-house  or  other  place 
of  business,  where  the  inmates  or  occupants  are  in 
such  cases  involuntarily  subjected  to  its  effects, 
whether  they  are  positively  mjurious,  or  merely 
disgusting  or  offensive.  Emerson  v.  Lowell  Gas 
Light  Go.  (1862)  3  Allen,  410. 

So  it  is  bound  to  exercise  such  care  in  the  proper 
location,  structure,  and  repair  of  pipes,  as  wlQ  pr»> 
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cover,  or  by  the  exercise  of  reasonable  care 
could  not  have  discovered,  and  that  the  es- 
cape of  Kas  was  due  to  such  break,  then  the 
plaintiff  cannot  recover,  and  your  verdict 
should  be  for  the  defendant.  (2)  The  court 
says  to  you  that,  in  and  about  the  laying  and 
constructing  of  the  line  of  pipe  which  the 
defendant  laid  in  and  along  Boardman  street, 
the  defendant  was  not  required  by  the  law  to 
use  the  best  possible  mode  and  appliances  for 
laying  and  constructing  such  line ;  but  it  was 
only  required  to  lay  and  construct  its  pipe 
line  in  such  manner,  and  to  employ  such 
means  and  appliances  to  guard  against  the  es- 
cape of  gas,  as  were  at  that  time  in  common 
use  by  persons  of  ordinary  care  and  prudence, 
who  were  at  that  time  engaged  in  the  same, 
similar  business,  in  similar  locations.  (8) 
Tne  court  says  to  you  that,  in  and  about  the 
laying  and  constructing  its  line  of  pipe  in 
and  along  Boardman  street,  the  defendant  was 
required  to  use  only  such  care  and  precau- 
tions to  guard  against  the  escape  of  gas  as 
f prudent  persons,  who  at  the  time  when  said 
ine  of  pipe  was  laid  and  constructed,  and 
who  were  then  engaged  in  the  same  kind  of 
business,  were  accustomed  to  use,  under  the 
same  or  similar  circumstances.  (4)  If  you 
shall  find  from  the  evidence  that  the  fire  by 
which  plaintiff's  property  is  alleged  to  have 
been  destroyed. was  caused  by  the  gas  escap- 
ing from  the  break  which  is  alleged  to  have 
occurred  in  the  gate  or  valve  forming  a  part 
of  defendant's  line,  but  if  you  shall,  never- 
theless, find,  from  all  the  evidence  in  the 


case,  that  such  break  did  not  occur  through 
any  neglicence  on  the  part  of  the  defendant, 
in  any  of  the  particulars  set  forth  in  the 
plaintiff's  petition,  but,  on  the  other  hand, 
occurred  by  reason  of  some  casualty,  over 
which  the  defendant  had  no  control,  and  of 
which  it  had  no  knowledge  in  time  to  pre- 
vent the  injury  which  may  have  resulted 
therefrom,  then  the  defendant  would  not  be 
liable,  and  your  verdict  should  be  in  favor 
of  the  defendant.  ...  (7)  The  burden 
of  proving  negligence  is  on  the  plaintiff, 
and.  before  there  can  be  any  recovery  In  this 
case,  you  must  be  satisfied,  by  a  fair  pre- 
ponderance of  the  evidence,  that  the  defend- 
ant was,  in  the  manner  averred  in  the  peti- 
tion, guilty  of  the  negligence  which  directly 
resulted  in  the  damage  to  the  plaintiff  by 
reason  of  the  destruction  of  her  property  de- 
scribed in  the  petition,  or  some  part  thereof. 
(8)  Before  the  plaintiff  can  recover  in  thli 
action,  she  must  satisfy  you,  by  a  fair  pre- 
ponderance of  all  the  evidence,  that  the  de- 
fendant was  guilty  of  negligence  in  and  about 
some  of  the  particulars  set  forth  in  her  peti- 
tion ;  and,  if  you  are  not  so  satisfied  that  the 
defendant  was  guilty  of  negligence,  your 
verdict  should  be  in  favor  of  fhe  defendant.* 
The  court  declined  to  give  either  proposi- 
tion to  the  jury,  and.  Instead,  instructed 
them  as  f ol  1  ows  ■  **  But  i  f ,  on  the  other  hand, 
you  find  that  the  defendant  was  engaged  in 
the  transportation  of  natural  gas  for  the  pur- 
poses mentioned  ;  that  the  same  escaped  from 
the  pipe  line  of  the  defendant,  at  the  gate  or 


Tent  an  escape  of  fras  danfirerousto  life  and  health. 
Smith  y,  Boston  Gas  Llffbt  Ck).  (1880)  129  Mass.  818. 

To  furnish  pipes  suflloiently  strong  to  stand  all 
ordinary  uses  whioh  may  be  made  of  public  streets 
through  which  they  pass,  but  if  broken  by  any  un- 
lawful or  Improper  use  of  the  streets  they  will  not 
be  responsible.  Brown  v.  New  York  Gas  Light 
Go.  (1860)  Anthon,  N.  P.  361. 866. 

And  to  use  reasonable  and  ordinary  care  in  so 
planting  Its  pipes  and  mains  as  to  prevent  escape 
of  gas  therefrom  in  such  quantities  as  to  become 
dangerous  to  life  and  property.  Miasissinewa  Mln« 
Go.  ▼.  Patton  (1891)  129  Ind.  478L 

Whether  by  inhalation  or  explosions.  Sohroeer 
V.  Gas-Liffht  Co.  of  Syracuse  (1898)  65  Hun,  878. 

Beinir  authorized  to  lay  down  their  pipes  and 
convey  eras  through  them  under  the  surface  of  the 
public  streets,  they  must  conduct  their  business  In 
all  Its  branches  and  in  every  particular  with  ordi- 
nary prudence  and  care.  Holly  v.  Boston  Gas 
Light  Go.  (1457)  ft  Gray,  123, 69  Am.  Dec.  288. 

The  construction  and  care  of  the  works  beinflr 
exclusively  in  the  company *s  hands;  and  where  no 
cause  independent  of  some  neglifrenoe  on  the  com- 
pany's part  is  shown  to  have  produced  the  elTect, 
the  company  is  liable.  Smith  v.  Boston  Gas  Light 
Go.  (1880)  129  Mass.  818. 

The  contract  is  not  to  supply  a  pipe  whioh  might 
perhaps  be  defective  until  tested,  but  to  supply  a 
pipe  reasonably  sufficient  for  the  purposes  for 
which  it  is  to  be  used,  and  therefore  if  the  pipe 
BoppUed  is  defective  and  the  consequence  (the 
natural  and  necessary  consequence)  is  that  the 
gas  escaped,  and  having  so  escaped  a  further  nat- 
ural consequence  is  that  an  accident  might  be  ex- 
pected to  result,  the  company  is  liable.  Burrows 
V.  Ifaroh  Gas  &  Coke  Go.  (1871^)  L.  B.  7  Exch.  96, 41 
L.  J.  Bxch.  46,  26  L.  T.  N.  8. 818,  20  Week.  Rep.  408. 

As  that  whioh  is  authorized  must  be  done  Idoi 
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careful  manner.  Strawbrldge  v.  Philadelphia  (VSr9 
18  PhlJa.  173,  96  Phila.  Leg.  Int.  276. 

Having  reference  to  the  delicate  and  dangerous 
clmracter  of  the  material  la  its  chiirge.  Smith  ir. 
Boston  Qqb  Light  Co,  supra. 

It  owes  it  ill  virtue  of  its  occupancy  of  the  publio 
streets  which  belong  to  the  community,  for  it« 
own  speciiil  and  extraordinary  use  in  condnctmir 
an  artleU;  which  is  known  to  be  in  a  high  decree 
Inflammable  and  explosive.  Misslssinewa  Min.  Go. 
V.  Ptttton  (ISOl)  12»Ind.  472. 

And  if  its  elfect  is  noxious  as  well  as  disagreeable, 
it  is  a  reason  why  the  diligence  required  to  take 
care  of  and  control  it  should  be  still  more  active 
and  unremitting.  Bmerson  v.  Lowell  Gas  Light 
Go.  (1862)  3  Allen,  410. 

There  ought  to  be  some  system  of  supervision, 
and  men  should  be  always  ready  to  repair  any 
leakage  that  may  be  discovered,  and  anything 
short  of  this  precaution  against  accidents  amounts 
to  negligence  for  which  the  company  will  be  liable. 
Mose  v.HastiDgsft  StXeonards  Gas  Co.(1864)  4  Fust. 
&F.824. 

A  system  sufficient  to  Insiure  reasonable  prompt- 
ness in  the  detection  of  all  leaks  that  may  occur 
from  deterioration  of  the  material  in  the  pipe.4,  or 
from  any  other  cause  within  the  circumspection 
by  men  of  ordinary  skill  in  the  business.  Koelsch 
V.  Philadelphia  Go.  (1883)  18  L.  R.  A.  759. 162  Pa.  3SS. 

Affording  ample  fScilitles  to  all  parties  interested, 
to  make  communications  to  them,  having  a  suf- 
ficient force  ready  to  be  put  in  action  and  fully 
competent  to  supply  and  furnish  a  prompt  remedy 
for  all  such  accidents,  defects,  and  interruptions  in 
the  conduct  of  their  affairs,  as  from  experience 
and  the  character  and  peculiarity  of  their  works 
there  is  reasonable  ground  to  anticipate  may  o^ 
cur.  Holly  v.  Boston  Gas  Light  0(k  (18&7)  8  Gray, 
123, 69  Amu  Dec  288* 
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Talve  therein,  while  the  same  was  being  so 
transported,  at  the  time  and  place  and  in  the 
manner  claimed  by  the  plaintiff  in  her  peti- 
tion, and  that  the  building  were  in  fact 
destroyed  by  reason  thereof,  and  that  the  same 
was  the  proximate  and  direct  cause  of  the 
destruction  of  the  buildinj^s  mentioned ;  and 
that  the  plaintiff's  own  acts  and  conduct 
did  not  contribute  to  the  injury  of  which  she 
complains.— then  your  verdict  should  be  for 
the  plaintiff,  in  such  sum  as  the  evidence 
shows  you  she  has  actually  been  damaged." 

The  effect  of  the  instructions  thus  refused 
and  given  was  to  render  the  plaintiff  in  error 
liable,  if  the  explosion  was  the  proximate 
cause  of  the  injury,  although  the  jury  should 
entirely  exonerate  it  from  negligence  in  con- 
nection therewith. 

The  question  of  how  strictly  one  who  un- 
dertakes to  transport  through  or  along  the 
highways  of  populous  districts,  or  to  store 
adjacent  thereto,  subtle  and  dangerous  sub- 
stances, lilce  natural  gas,  should  be  held  to 
the  dutjr  of  absolutely  controlling  it,  Is  both 
interesting  and  important;  but  we  are  re- 
lieved from  the  duty  of  discussing  it,  in  the 
case  before  us,  by  the  provisions  of  the  stat- 
ute under  which  the  plaintiff  in  error  was 
authorized  tu  transport  natural  gas  through 
t)ie*strcets  of  Younjcstown  at  all.  That  statute 
reads  as  follows:  **.  .  ,  But  said  com- 
pany shall  be  liable  for  any  damages  that 
may  result  from  the  transportation  of  the 
same."    This  language  is  explicit  and  un- 


ambiguous. This  court  is  asked  to  add  to 
the  language  chosen  by  the  legislature  the 
word  ''negligent,"  so  that  the  statute  may 
read,  ''But  said  company  shall  be  liable  for 
any  damages  that  may  result  from  the  neg- 
ligent transportation  of  the  same. " 

Upon  principles  of  universal  application, 
the  company  would  be  held  liable  for  anj 
damages  that  might  result  from  its  negli- 
gence in  transporting  natural  gas  through  the 
streets  of  a  city.  Therefore,  to  construe  the 
statute  as  the  plaintiff  in  error  contends 
would  deny  it  any  operation  or  effect  what- 
ever. We  think  that  when  the  subtle  and 
dangerous  properties  of  this  fluid  are  con- 
sidered,  together  with  the  long  existing,  and 
perhaps  still  unsettled,  controversy  that  has 
claimed  the  attention  of  courts  and  text- 
writers,  both  in  England  and  in  this  country, 
resj^iecting  the  extent  of  the  liability  of  those 
who  deal  in  dangerous  substances,  for  dam- 
ages caused  by  them,  the  absence  of  the  word 
''negligent,"  in  the  act  declaring  the  lia- 
bility of  the  plaintiff  in  error  has  great  sig- 
nificance, and  can  only  be  reconciled  with  a 
legislative  purpose  to  impose  upon  the  com- 
pany the  duty  of  absolutely  controlling  this 
substsnce  when  it  should  introduce  it  into 
places  where,  if  it  escaped  control,  it  would 
menace  the  lives  and  property  of  others,  who 
had  no  control  over  it,  and  who  were  without 
fault  themselves  contributing  to  injury. 

Judgment  ajJlrmetL 


It  is,  however,  manifestly  Imposelbie  for  a  gas 
company  to  have  at  its  service  at  every  moment 
and  every  point  of  exposure  an  adequate  force  to 
overcome  a  sudden  fracture  of  its  pipes,  or  any 
other  casual  or  unexpected  obstacle  in  the  conduct 
of  its  affairs  in  the  shortest  possible  time.    Ibid, 

If  the  system  is  all  riirht  and  all  due  preparation 
has  been  made  In  advance,  and  the  force  which 
can  be  commanded  is  applied  in  a  proper  manner 
to  the  reparation  of  the  brake  in  the  pipes  or  cor- 
rection of  any  disturbance  in  the  regular  operation 
of  its  busmess,  it  cannot  be  held  to  have  failed 
in  the  exercise  of  ordinary  care,  even  though 
it  happens  that  owing  to  the  occurrence  of  several 
interruptions  or  leaks  at  the  same  moment  of  time, 
throuirh  an  extraordinary  state  of  the  weather,  or 
other  unforeseen  causes,  a  particular  defect 
should  not  be  overcome  with  the  same  promptitude 
and  dispatch  that  it  might  be  under  other  and 
more  favorable  circumstances.   Ibid. 

Admitting  that  the  main  pipes  were  in  all  re> 
■pectfi  properly  constructed  and  secured,  yet  if 
the  city  ofBcials  knew  or  ought  to  have  known, 
previously  to  the  time  of  the  explosion,  that  such 
pipes  were  In  a  defective  condition,  and  failed  to 
bave  them  properly  repaired,  such  default  would 
fix  the  liability  for  the  explosion  on  the  city. 
Kibele  v.  Philadelphia  (1884)  105  Pa.  41,  M. 

In  order,  however,  to  ascertain  whether  due 
dilligence  has  been  exerted  on  the  part  of  a  gas 
company  in  any  particular  instance,  it  is  necetisary 
to  know  what  is  its  general  system  and  what  are 
the  means  of  relief  at  its  command  and  within 
its  control.    Holly  v.  Boston  Gas  Liirht  Co.  supra. 

Probability  of  danger  is  to  be  taken  into  ao- 
eount  but  not  that  which  arises  when  the  elements 
with  unpreceilented  power  overcome  all  ordinary 
restraints,  hutcbinson  v.  Boston  Gas  Light  Go. 
(liC7)  122  Mass.  219. 

A  city  as  a  manufacturer  of  gas  is  bound  to  know 
about  its  character,  and  to  take  care  that  through 
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the  default  of  its  officers  or  servants  the  article 
manufactured  and  sold  oocasions  no  harm  to  any 
one.     Kibele  v.  Philadelphia  (1884)  105  Pa.  41,  44. 

Although  tfss  companies  having  the  right  or  use 
of  the  streels  for  laying  the  gas  pipes,  cannot  in- 
terfere with  or  prevent  the  building  of  a  sewer, 
yet  they  have  a  right  to  and  are  bound  to  see 
that  in  restoring  the  earth  to  its  place,  their  own 
pipes  are  properly  supported,  and,  if  injured,  to  see 
that  the  injury  is  repaired  within  a  reasonable  time, 
any  negligence  on  their  part  rendering  them  liable. 
Butcher  v.  Providence  Gas  O).  (1878)  12  B.  I.  140, 84 
Am.  Rep.  <IB6. 

Where  the  loss  and  injury  sustained  were  the  re- 
pult  of  the  negligence  of  a  gas  fitter,  and  of  the 
gas  company,  the  former  being  the  proximate  and 
the  latter  the  main  cause  of  the  explosion,  the 
court  held  the  plaintiff  was  en H Med  to  hold  both 
responsible  for  what  occurred,  the  former^s  neg- 
Ugenoe  co-operating  with  that  of  the  latter,  the 
act  of  sending  for  a  gas  fitter  to  ascertain  the 
escape  of  gas  not  being  a  negligent  but  a  prudent 
act.  Schermerhorn  v.  Metropolitan  Gas  Light  Co. 
(1874)  5  Daly,  144.  Burrows  v.  March  Gas  &  Ck)ke 
Go.  (1870)  L.  R.6  Exch.  00,  30  L.  J.  Bxch.  38, 22  L.  T. 
N.  S.  24,  followed. 

In  Holding  v.  Liverpool  Gas.  Go.  (1846)  8  C.  B.  1, 
6  N.  Y.  Legal  Obs.  77,  Aothon.  N.  P.  358,  fiots» 
it  was  attempted  to  make  the  company  liable 
by  reason  of  there  being  no  stop-cock  on  the 
outside  of  the  meter  so  that  it  could  tnm  off 
the  gas  entirely  from  the  interior  of  the  house 
when  required,  other  companies  having  en* 
tire  command  of  the  gas  by  means  of  such  appli* 
ance,  the  facts  showing  that  the  injury  to  the 
plainUff^s  house  by  the  explosion  which  proceeded 
from  some  unlawful  destruction  of  the  interior 
pipes  by  a  burglar,  could  not  bave  occurred  bad 
the  company  turned  off  the  gas  effectually  by  such 
a  contrivance.  The  court  below  nonsuited  the 
plaintiff,  holding  there  was  no  duly  cast  by  law  up- 
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NOT^ 


INDIANA  SUPREME  COURT. 


LEBANON    LIGHT,    HEAT    &   POWER 
CO.  et  al.,  AppU., 

V. 

Amo8  LEAP. 


.Ind.. 


.) 


1  •   Pipes  for  natural  ^^bm  cannot  be  lawfully 

laid  on  tbe  surface  of  a  highway. 
B.   Conducting    natural  gBM    at    hi^li 

pressure  through  poorly  Jointed  pipes 

with  numerous  leaks,  lying  looee  upon  the  Rround 
wbere  the  public,  includin»f  children  and  other 
inezperienoed  persons,  daily  pass,  especially 
when  it  Is  laid  on  a  public  highway  in  violation 
of  law,  constitutes  actionable  negligence. 

8«  A  company  actually  usin^  natural 
gBM  which  flows  through  a  pipe  over  a  highway 
crossing  cannot  escape  liubi  ty  the  danger- 
ous condition  of  poorly  joimedand  leaking  pipes 
because  the  contractor  who  laid  them  has  uot  yet 
formally  turned  over  the  plant  to  the  company 
or  fully  completed  his  contract. 

4.  The  acts  on  previous  occasions  of  a 
person  iajurod  by  an  explosion  of  nat- 
ural £^as  m  defective  pipes  may  be  taken  into 
account  In  determining  his  contributory  neAli« 
genoe  by  showing  his  experience  and  knowledge 
of  the  danger,  especiallyrwhen  previous  disturb- 
ances of  the  pipes  are  charged  to  have  been  the 
oooaslon  of  the  explosion. 


(Noyember  17,  UOL) 

APPEAL  by  defendants  from  a  judgment  of 
tbe  Circuit  Court  for  Hamilton  County, 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  hare  resulted  from  defendants'  negligence. 
Reversed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  E.  P.  Sehlater  and  T.  J.  Ter> 
liune»  with  Messrs.  Shirts  A  Kllboume* 
for  appe Hants: 

A  party  can  never  be  liable  for  injury  aris- 
ing from  a  work  over  which  it  hu  neither 
possession  nor  control. 

If  the  company  let  the  contract  for  the  com- 
pletion of  such  work  to  Dozey,  and  if  Doxey 
sub- let  such  work  to  said  Snow,  as  another 
independent  contractor,  then  the  Lebanon 
company  cannot  be  liable  for  negligence. 

Ryan  v.  (htrran,  64  Ind.  855,  81  Am.  Rep. 
128 ;  Wabash,  St.  L.  <ft  P.  R.  Oo.  v.  Farwr, 
111  Ind.  195,  60  Am.  Rep.  696;  New  Albany 
Forge  ik  Rolling  MiU  v.  Ck)oper,  181  Ind. 
868. 

If  Doxey  had  **  possession, "  it  must  have 
been,  in  the  opinion  and  mind  of  the  jury,  a 
bare,  naked,  le&:al  possession  wherein  Doxey 
was  unable  to  gTve  directions  or  exercise  con- 
trol 1  ing  influence.    Under  the  circumstances. 


on  the  defendant,  and  upon  an  application  for  a 
new  trial,  the  court  stated  that  the  act  under  which 
the  company  was  formed  gave  no  directions  as 
to  the  use  of  an  outer  stop-cock,  and  as  the  legis- 
lature was  silent  upon  the  point,  the  common  law 
imposed  no  precise  duty  on  the  defendant,  or  any 
other  duty  than  that  expressed  in  the  general 
doctrine  of  using  proper  and  sufficient  care  In  the 
supply  of  gas. 

Where  the  plaintiff,  who  carried  on  business  as  a 
livery-stable  keeper  contrary  to  the  Massachusetts 
statute,  which  requires  a  license,  sought  to  recoTcr 
damages  for  an  escape  of  gas.  the  court  held  the 
case  would  not  lie  although  he  might  sustain  tbe 
action  for  nuisance  to  real  estate.  Sherman  v.  Fall 
Uiverlron  Works  Co.  (1882)  6  Allen,  218. 

II.  Leoialalive  and  municipal  contrdL 

Although  the  public  by  reason  of  the  gas  com- 
pany being  authorized  by  the  legislature  may  be 
barred  from  recovering  damages,  yet  private  per- 
sons may  maintain  an  action  for  damages  against 
such  com  pany.  People  v.  New  York  Oas  Light  Oo. 
0872)  64  Barb.  56,  6  Lans.  487. 

Eh'en  for  consequential  damages  it  Is  not  ex- 
empt as  a  corporation  by  reason  of  its  being  so 
authorized  by  statute.  Pottstown  Qas  Go.  v.  Mur- 
phy (1861 » 39  Pa.  257. 

Yet,  in  the  absence  of  negligence,  no  such  action 
for  damages  can  be  maintained  for  acts  which  are 
within  the  scope  of  an  express  authority  conferred 
by  law.  Rtrawbridge  v.  Philadelphia  (1879j  18 
Phila.178,  86  Phila.  Leg.  Int.  276. 

See  also,  Gas  Fuel  Co.  ▼.  Andrews  (189B)  60  Ohio 
6t  605,  701,  head  UL  subdlv.  a.  infra,  pages  844, 845. 

in.  Evidence, 
a.  In  geueraL 
In  actions  of  this  description  the  plaintiff  must 
show  that  he  is  free  from  fault.    Bartlett  v.  Boston 
Oas  Light  Oo.  (1877)  122  Mass.  209. 

The  question  being  whether,  under  all  the  dr- 
oumstances  of  the  case,  the  action  of  the  plaintiff 
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is  that  of  a  man  of  ordinary  prudence  and  discre- 
tion, and  If  not  and  injury  results  from  such  ac- 
tion, the  company  will  not  be  liable.  Lanigan  v. 
New  York  Ga8.Light  Oo.  (1877)  71 N.  Y.  ». 

Each  separate  and  individual  ease  must  stand 
upon  and  be  decided  by  the^evidence  particulariy 
applicable  to  it.  Bmerson  y.  Lowell  Gas  Light  Co. 
(1802)  8  Allen,  4ia 

As  tbe  fact  that  the  agent  of  the  defendant  com- 
pany  was  negligent  as  to  the  block  on  the  other 
side  of  the  street,  does  not  of  itself  tend  to  prove 
that  he  or  any  one  else  was  negligent  In  respect  to 
plaintiff's  premises.  Emerson  v.  Loiwell  Gas  Light 
Co.  (1868)  6  Allen,  146,  88  Am.  Deo.  821. 

The  mere  fact  that  gas  escaped  into  a  certain 
block,  not  of  Itself  tending  to  prove  that  it  also 
escaped  into  the  plaintifTs  premises,  and  therefore 
not  relevant.    Ibid. 

It  is  a  proper  subject  of  inquiry,  in  cases  where 
It  is  insisted  that  gas  Infused  into  tbe  air  of  a  dwell- 
ing house  is  noxious  to  the  health  of  its  occupants, 
to  Inquire  whether  such  is  its  usual,  necessary,  or 
probable  effect.  Emerson  v.  Lowell  Gas  Light  Co. 
a8Q2)  8  Allen,  410. 

The  evidence  should,  however,  be  limited  to  the 
effect  of  the  gas  upon  those  who  have  In  common 
and  under  similar  circumstances  Inhaled  it.  Hunt 
y.  Lowell  Gaslight  Co.  (1864)8  Allen,  180,  85  Am. 
Deo.  607. 

As  the  case  cannot  be  allowed  to  branch  out  into 
several  collateral  issues  on  such  a  point.    IMd. 

Evidence  that  the  inmates  of  another  house  were 
made  sick,  in  consequence  of  inhaling  the  gas  that 
escaped  into  their  house  Irom  the  same  defect  In 
the  defendants  pipes,  is  inadmissible.  iZ>id.;  Bmer- 
son V.  Lowell  Gas- Light  Co.  supra. 

The  reason  being  that  the  gas  company's  action 
could  not  in  any  degnse  have  been,  or  have  been  re- 
quired to  be.  influenced  by  facts  of  the  existeooe 
of  which  it  had  received  oo  Information  and  at 
which  it  was  entirely  ignorant^  Bmerson  y.  Low- 
ell Gas  Light  Co.  stq^ro. 

So  If  the  eyideoce  falls  short  of  proytng  that  tlis 
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under  the  doctrine  of  Ryan  v.  Ourranj  Wa- 
4Msft  St.  L.  A  P.  R,  Oo.  y.  Fbrwr  and  New 
Albany  Forge  6b  Rolling  MiU  ▼.  Cooper.tupra, 
Doxey  was  not  liable. 

The  appellee,  being  a  person  in  full  pos- 
session of  his  faculties,  was  bound  to  know 
that  he  was  standing  within  the  presence  of 
oui-  of  the  most  dangerous  agencies  known  to 
modem  times. 

JamUson  ▼.  Indiana  Natural  Oa$  AOU  Ch. 
12  I..  H.  A.  652,  Sinters.  Csm.  Rep.  618,  128 
Ind.  555. 

The  act  which  is  characterized  by  negli- 
gence shall  be  stated. 

Je^eits^mvilUy  M.  A  I.  R.  Go,  t.  Dunlap, 
21)  Ind.  430 ;  Uavsley  v.  Williams,  90  Ind.  160 ; 
Cincinnati,  H.  db  D,  B.  Co.  v.  Chester,  67 
Ind.  297. 

The  specific  statement  of  facts  controls  the 
con.struction  of  a  pleading,  and  not  of  its  gen- 
eral averments. 

Pennsylvania  Co.  ▼.  Marion,  104  Ind.  289 ; 
LouisHlU,  E.  db  8t.  L.  R.  Co.  v.  Payne,  103 
Ind.  187 :  Ivens  v.  Cineinnati,  W.  i  M.  R. 
Go.  103  Ind.  27 ;  Louisville,  N  A.  df  C.  R.  Oo. 
T.  Schmidt,  106  Ind.  74. 

The  appellee  was  so  clearly  guilty  of  con- 
tributory negligence  that  he  hikl  no  standing 
In  court.  The  question  is  not  only,  what 
caused  the  injury,  but.  Did  the  plaintiff  con- 
tribute? 


Brand  v.  Seheneetady  d  T.  R  Ch.  S  Barb. 
877 ;  HartfiM  v.  Rffper,  21  Wend.  616,  84  Am.. 
Dec.  273 ;  Rathbun  v.  Payne,  19  Wend.  899 ; 
Oarolus  V.  New  York,  6  Bosw.  15 ;  Dietrich  v. 
Baltimore  A  E.  8.  K  Go.  58  Md.  854 ;  Union 
Pae.  R.  Oo.  ▼.  Adams,  83  Kan.  427 ;  Oibson  y. 
Wj/andotU,  20  Kan.  168 ;  Lane  t.  Atlantic 
Works,  107  Mass.  107. 

If  a  party  thinks  proper  to  make  an  experi- 
ment, under  circumstances  of  peril  open  and 
known  to  him,  and  which  he  could  have  rea- 
sonably ayoided,  it  is  no  injustice  that  he  is 
required  to  bear  the  consequences  of  his  own 
act. 

Dietrich  y.  Baltimars  AH.  8.  B.  Oo.  supra; 
Baltimore  db  P.  R.  Go.  t.  Jones,  95  U.  S.  489, 
24  L.  ed.  506 :  Simpson  y.  Keokuk,  84  Iowa, 
568 ;  ColegroDe  y.  New  York,  db  N.  H.  R.  Oo. 
20  N.  Y.  492,  75  Am.  Dec.  418. 

A  person  may  contribute  to  his  injury  by 
ezposinff  himself  to  the  risk  of  injury  quite 
as  effect! yely  as  by  committing  the  yery  act 
which  injures  him. 

Shearm.  &  Redf.  Neg.  ft  84;  Orippen  y. 
New  York  Cent.  R.  Co.  40  N.  Y.  47 ;  Indina- 
polis  y.  Cook,  99  Ind.  10;  Beach,  Ck>ntrib. 
Neg.  §  162 ;  4  Am.  &  Eng.  Encyclop.  Law, 
p.  94,  and  cases  cited  in  note  t;  Nagle  y.  Al- 
legheny Valley  R.  Co.  88  Pa.  35,  82  Am.  Rep. 
418 ;  Hoag  y.  Lake  Shore  db  M.  8.  R.  Co.  hs 
Pa.  298,  27  Am.  Rep.  668. 


ffas  caused  the  Biokneas  of  the  other  penoDs,  it 
amounts  to  nothing.  Hunt  ▼.  Lowell  Qas  JAght 
Go.  Atpro. 

The  attending  circumatancea  may  be  so  different 
that  the  occurrence  of  sickness  in  one  house  would 
have  DO  tendency  to  show  the  cause  of  illness  In 
the  occupants  of  another.  Emerson  v.  Lowell  Gas 
lAghi  Co.  supra. 

If  the  plaintiff  haye  other  reieyant  evidence.  It  Is 
within  the  discretion  of  the  court  to  reject  this  un- 
til the  other  is  put  In,  the  order  in  which  evidence 
should  be  offered,  being  subject  to  the  control  of  the 
Judge.  Bmerson  y.  Lowell  Oas  Light  Oo.  (1868)  8 
Allen,  148, 83  Am.  Dec.  9SSL 

As  the  plaintiff  cannot  establish  or  strengthen 
the  eyidenoe  in  his  own  case  by  any  proof  concern- 
ing the  condition  of,  or  the  Injury  sustained  by,  an- 
other. Emerson  y.  Lowell  Gas  Light  Oo.  (IBSSSi  8 
Allen,  410. 

Yet  it  is  competent  to  show  that  gas  has  escaped 
from  the  defendant's  pipe  through  the  fracture 
into  the  sewers  and  into  other  houses  in  the  neigh- 
borhood,  the  company  being  notified  that  it  so 
penetrated  and  entered.   Ibid. 

Such  eyidenoe  being  confined  to  prove  that  oer^. 
tain  gas  was  pervading  the  streets  under  whioh  the 
company's  pipes  were  laid,  was  in  relation  to  a  fact 
of  which  the  defendants,  after  notice  that  the  gas 
In  consequence  of  a  defect  in  their  works  was  es- 
caping in  that  vicinity,  must  be  presumed  to  have 
bad  knowledge,  or  reasonable  means  of  knowledge, 
ihid. 

So  evidence  as  to  the  presence  of  gas  in  other  ad- 
Joining  premises  has  been  held  properly  admissible. 
Butcher  v.  Providenoe  Ghia  Oo.  (1878;  12  B.  L  14ft,  84 
Am.  Bep.  686. 

And  evldenoe  of  the  particulars  of  the  sickness 
of  any  one  of  the  persons  in  the  house  with  which 
the  plaintiff  was  visiting.  Is  a  collateral  fact,  ad- 
missible merely  for  tbe  purpose  of  showing  the 
nature  of  the  gas  which  came  into  the  house,  to 
the  influence  of  whioh  all  the  inmates  were  sub- 
jected aUke.  Hunt  ▼.  Lowell  Gaa  Light  Oo.  QSU) 
8  Allen,  180.  86  Am.  Dec  697* 
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For  if  It  be  a  fact  that  the  Inhalation  of  gas  wlU 
produce  sickness  or  generate  disease,  such  fsot 
being  determinable  by  the  Jury  upon  evidenoe 
submitted  to  them,  the  defendants  are  bound  to 
exercise  that  care  and  diligence  in  its  control  and 
management  which  is  reasonably  safflolent  to 
guard  the  pubUo  against  its  deleterious  effects 
whether  their  agents  are  aware  of  its  bad  inflnenoes 
or  not.  Bmerson  v.  LoweU  Gas  Light  Oo.  (1868)  8 
Allen.  410. 

How  far  the  plaintiff  should  be  permitted  to  go 
into  particulars  in  offering  such  evidenoe  should 
depend  somewhat  on  the  cirou  mstanoes  of  the  case, 
and  must,  within  reasonable  limits,  be  left  to  the 
discretion  of  the  presiding  Judge.  Hunt  y.  LoweU 
Gas  Light  Oo.  supra. 

It  may  be  ShQwn  by  evidenoe  whioh  ezeludes 
fault;  and  in  a  ease  where  there  was  nothing  whioh 
excluded  the  inference  that  both  mother  and 
child  went  to  sleep  in  the  usual  manner,  with 
nothing  to  indicate  that  there  was  any  unusual  ex- 
posure to  injury,  and  they  were  suffocated  in  their 
sleep  by  the  gas  whioh  escaped  from  the  defend- 
ant's pipes,  they  were  held  to  be  in  the  exercise  of 
such  care  as  prudent  people  ordinarily  use  under 
cireumBtaoces  of  similar  exposure  to  injury  from 
hlddOQ  and  unsuspected  causes.  Smith  v.  Boston 
Gas  Light  Co.  (1880)  129  Mass.  818. 

In  an  action  against  a  gas  company  to  recover 
injuries  for  an  escape  of  gas.  it  is  competent  for 
the  defendants  after  first  obtaining  from  a  witness 
testimony  as  to  what  was  actually  done  by  them 
or  by  persons  in  their  employ,  after  the  fact  of  the 
leak  came  to  the  company^s  knowledge,  to  show 
due  diligence  on  their  part  by  proving  the  system 
of  the  company  in  regard  to  complaints  of  leaks, 
how  they  were  usually  treated,  and  what  was  the 
established  course  of  proceeding  in  applying  rem- 
edies and  making  needful  repairs.  Holly  v.  Bos- 
ton Gas  Light  Co.  (1857)  8  Gray,  188,  68  Am.  Dea 
283. 

The  evidenoe  of  a  witness  that  it  was  possible  for 
gas  to  escape  in  tbe  manner  plaintiff  claimed,  was 
held  properly  admitted  in  rebuttaL    Butcher  v. 
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Indiana  Sitfrbmb  Coubt. 


Not.. 


The  whole  case  proceeds  upon  the  theory 
that  this  boy  was,  for  the  purposes  of  this 
case,  a  man. 

See  Dietrich  t.  Baltimore  d  ff.  8.  B,  Go. 
68  Md.  854. 

If  while  in  the  act  of  experimenting  with 
this  dangerous  agency  this  explosive,  inflam- 
mable material,  he  was  injured,  it  must  be 
held,  as  matter  of  law,  that  he  was  guilty  of 
contributory  negligence. 

It  is  averred  m  this  complaint  that  at  the 
time  of  this  iniurv  the  appellee  was  in  full 
possession  of  all  his  facultu^s,  which  relieves 
this  case  from  one  view  which  has  been  taken 
by  the  courts  in  some  cases. 

Missouri  Pac,  R.  Co.  v.  Kineaid,  29  Kan. 
654 ;  Johnson  v.  C/iicago  d  N.  W,  R  Co,  49 
Wis.  529 ;  Chicago,  B,  d  Q,  R  Co.  v.  Payne, 
59  111.  534 ;  EauMU  Pac.  R.  Co.  t.  Brady,  17 
Kan.  380;  lUifwis  Cent.  R.  Co.  v.  Nunn,  61 
111.  78;  l^viUe  v.  Hannibal  d  St.  J.  R.  Go. 
81  Mo.  434 ;  McGonem  t.  New  York  Cent,  d 
H.  R.  R.  Co.  67  N.  Y.  421 ;  Barry  v.  New 
York  Cent,  d  H.  R.  R.  Co.  92  N.  Y.  294,  44 
Am.  Rep.  877 ;  AUa$  Engine  Works  t.  Ran- 
daU,  100  Ind.  800,  50  Am.  Rep.  798. 

In  cases  of  this  kind,  where  the  appellants 
owe  no  duty  to  the  appellee  except  that  of  hu- 
manity, no  presumption  of  negligence  would 
arise  from  the  mere  fact  of  an  explosion. 


Citigen*$  Street  B.  Go.  of  Fort  Wayne  v. 
Carey,  56  Ind.  896 ;  Wabash,  St.  L,  d  P.  R. 
Co.  V.  Locke,  112  Ind.  404;  Huff  v.  Austin, 
46  Ohio  St  886 ;  Cosulieli  v.  Standard  Oil  Go. 
122  N.  Y.  118. 

It  is  neither  averred  nor  proven  that  tho 
appellanis  or  either  of  them  nad  any  knowl- 
edge of  such  defect. 

Bolly  V.  Boston  Gas  Light  Go,  8  Gray,  128, 
69  Am.  Dec.  288 ;  Mahoney  ▼.  Liht!ey,  123 
Mass.  20,  25  Am.  Rep.  6 ;  Ray,  Negligence 
of  Imposed  Duties,  44 ;  Edwards  v.  New  York 
d  H.  R,  Go,  9^  ^,  Y,  245,  60  Am.  Rep. 
659 ;  Wolf  V.  Kilpatriek,  101  N.  Y.  146,  54 
Am.  Rep.  672. 

There  was  no  presumption  that  boys  would 
trespass  upon  this  line,  nor  that  children 
would  congregate  on  a  country  highway. 

BwrtfiM  V.  Roper,  21  Wend.  615,  34  Am. 
Dec.  ilZ ;  Manqan  ▼.  AtlierUm,  4  Hurlst.  A 
C.  388,  L.  R.  1  Exch.  239. 

Extra  precautions  are  not  required  in  an- 
ticipation of  trespassing  children. 

Biddle  v.  HestonviUe,  M,  d  F.  Pan.  R. 
Co.  112  Pa.  651. 

Messrs.  Kane  it  Davis  for  appellee. 

Howard*  J.,  delivered  the  opinion  of  the 
court: 
The  Lebanon  Light,  Heat  &  Power  Com- 


Providenoe  Gtes  Go.  (1878)  U  B.  1. 149,  84  Am.  Bep. 
flS6. 

The  mere  fact  that  an  explosion  ot  ^as,  caused 
by  the  Detrlifrence  of  the  company,  was  effectuated 
by  the  llfrbtlnff  of  a  match,  will  not  relieve  the 
compaDy  from  liability.  Koelsoh  ▼.  Philadelphia 
Co.  (1898)  18  L.  R.  A.  700, 182  Pa.  96CL 

But  the  simple  fact  that  iras  accumulated  in  a 
pit,  though  unusual  and  not  aoooidlnff  to  the  ordi- 
nary occurrence  of  events,  will  not  give  rise  to  a 
prima  fade  presumption  that  it  was  there  by  the 
negligence  of  the  defendant,  it  being  a  mere  cir- 
oumatanoe  to  be  considered  in  connection  with  the 
full  facts  of  the  ease.  Washington  Gas  Light  Go. 
V.  Eckloff  nSM)  »  Wash.  L.  Bep.  668. 

So  evidence  showing  that  a  business  was  not  speo- 
ifilly  dangerous  when  prosecuted  with  reasonable 
care,  that  there  were  suitable  regulations,  arrange- 
ments, and  equipments,  and  reasonable  care  exer- 
cised, and  that  there  was  no  neglect  by  the  defend* 
antstoenf  oroe  suchregulations,i8  Bufficientto  rebut 
the  prima  facie  presumption  of  negligence  in  an  ac- 
tion to  recover  damages  caused  by  an  explosion. 
Warn  v.  Davis  Oil  Co.  a894)  81  Eed.  Bep.  631.  io 
which  case  it  was  not  sufficiently  proved  whether 
theexplosioa  was  caused  by  an  escape  of  gascr 
by  the  nature  of  the  articles  manufactured  upcn 
the  premises. 

In  Butcher  v.  Providence  Gas  Co.,  mipra,  plaintiir 
recovered  damages  for  injuries  to  his  plants  in  a 
green  house  caused  by  the  defendant's  negUgeuce 
In  allowing  illuminating  gas  to  escape  from  their 
pipes  in  the  city  sewers  and  drains,  and  thence 
into  the  plaint IfTs  green  house. 

The  evidence  of  witnesses  who  passed  along  the 
highway  and  lived  in  the  neighborhood  of  the 
house  into  which  the  gas  escaped  owing  to  a  fract- 
ure in  the  main,  entering  plaintilTs  house  through 
the  drains  and  sewers,  as  to  what  extent  the  gas  es- 
caped into  the9treet,has  been  held  admisslble,belng 
material  as  tending  to  show  how  rapidJy  and  in  what 
quantities  the  gas  was  escaping,  thereby  affording 
some  means  of  judging  as  to  the  amount  of  force 
and  labor  to  be  applied  in  arresting  its  escape,  and 
29L.R.  A. 


the  alacrity  with  which  it  should  be  applied  and  as 
indicating  the  place  where  the  leak  occurred,  and 
for  that  reason  in  connection  with  other  evidence  is 
available  upon  the  question  whether  the  defend- 
ants had  been  negligent  and  careless  in  not  having 
discovered  the  leak  earlier  than  they  did.  Emer- 
son V.  Lowell  Gas  Light  Co.  OSISt)  3  AUen.  4ia 

If  the  company  seeks  to  prove  by  a  witness  that 
the  gas.  from  its  pipes  was  not  escaping  in  great  or 
dangerous  quantities  into  houses  in  the  vidnity  of 
the  plaintiiTs,  it  is  competent  for  the  plaintiff  to 
produce  testimony  tending  directly  to  contradict 
it  and  to  disparage  the  credibility  of  such  party  as 
a  witness,  the  contradiction  being  only  in  relation 
to  a  collateral  matter,  and  although  such  evidence 
may  tend  directly  to  oontradict  such  a  witness  in 
relation  to  the  answer  which  he  may  give  to  the 
inquiry,  yet  being  in  conflict  with  his  testimony  in 
chief,  must  be  considered  to  have  been  material 
and  therefore  subject  to  be  refuted  by  showing 
that  he  elsewhere  made  different  statements  on  the 
subject  in  controversy,  or  to  be  disproved  by  any 
competent  countervailing  evidence.  Hunt  v.  Low- 
ell Gas  Light  Co.  a862)  8  Allen,  418. 

In  Hunt  V.  Lowell  Gas  Light  Co.  (1864)  8  Allen,  168, 
85  Am.  Dec.  697,  the  plaintiff  aUeged  that  the  gas 
escaped  from  the  main  pipe  into  one  of  the  Uuve 
sewers,  and  thence  passed  through  n  dmin  and  up 
the  sink  spout  into  the  kitchen  of  the  house  of  a 
family  with  which  the  plaintiffs  were  at  the  time 
visiting.  PlaintiiTs  evidence  showing  that  the  fam- 
ily they  were  visiting  had  been  in  perfect  health 
up  to  the  time  the  gas  escaped,  and  that  immedi- 
ately or  soon  after,  every  member  of  the  family 
became  seriously  sick,  was  held  admlasible. 

So  where  the  facts,  as  in  the  principal  case. 
showed  that  the  plaintlff*s  property  was  de- 
stroyed by  an  explosion  of  natural  gas,  in  trans- 
portation along  a  street  in  the  city,  without 
negligence;  and  it  was  contended  that  defendants 
were  not  liable  for  the  results  of  such  explosion 
In  the  absence  of  proof  (of  negligence,— the  court 
held  (under  the  Ohio  revised  statutes  relating  to 
the  transportation  of  natural  gas  through  ths 
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pikDY  entered  into  a  contract  with  its  coappel- 
lant  Charles  T.  Dozey,  according  to  which 
the  said  Dozey  was  to  construct  a  natural 
gas  plant  for  the  appellant  company.  The 
terms  of  this  contract  do  not  appear  from  the 
record.  The  appellant  Dozey  also  entered 
into  a  contract  with  his  coappellant  John  E. 
Snow,  according  to  the  terms  of  which  the 
said  Snow  was  to  drill  four  gas  wells  in 
Hamilton  county  to  supply  gas  for  said  gas 
plant.  The  wells  were  to  be  drilled  at  such 
points  as  Dozey  should  direct.  Snow  was 
to  receive  $625  for  each  well,  and  was  him- 
self to  do  all  the  work  and  furnish  all  labor ; 
also  fuel  for  the  first  well.  He  was  to  have 
the  priyilege  of  using  gas  from  the  first  well 
or  wells  for  drillinj?  purposes.  He  was  to 
pipe  such  gas  at  his  own  ezpense,  ezcept  that 
Dozej  was  to  furnish  him  the  necessary  pipes 
and  fittings. 

The  four  wells  were  located  near  the  cros- 
sing of  two  highways.  The  first  well  was 
situated  near  the  east  and  west  highway,  and 
about  half  a  mile  west  of  the  crossing. 
Dozey  located  well  No.  2  near  the  north  and 
south  highway,  and  about  three  quarters  of 
a  mile  north  of  the  crossing.  In  like  man- 
ner, well  No.  8  was  located  bv  Dozey  near 
the  east  and  west  highway,  and  about  half  a 
mile  east  of  the  crossing.  Well  No.  4  was 
not  near  the  highway,  but  was  located  about 


a  mile  north  of  well  No.  1.  After  drilling 
well  No.  1,  and  when  well  No.  2  was  lo- 
cated. Snow  laid  a  two-inch  supply  pipe 
on  top  of  the  ground,  alons  the  north  side  of 
the  highway,  from  well  No.  1  east  to  the 
crossing,  where  he  put  in  a  T,  and  thence 
continued  the  pipe  along  the  west  side  of  the 
highway,  north  to  well  No.  2.  After  well 
No.  2  was  drilled,  and  well  No.  8  located. 
Snow  continued  the  pipe  line  from  the  T  at 
the  crossing,  east  alonir  the  north  side  of  the 
highway,  to  well  No.  'd.  At  the  time  of  the 
accident,  wells  Nos.  1,  S»  and  8  had  been 
drilled. 

The  accident  occurred  September  20,  1890, 
about  two  weeks  after  the  completion  of  well 
No.  8.  Snow  was  then  engaged  at  No.  4, 
away  from  either  highway.  Soon  after  well 
No:  8  had  been  completed,  Dozey 's  men  took 
up  the  pipe  on  the  north  and  south  highway, 
from  the  T  at  the  crossing,  north  to  well  No. 
2.  There  was  then  no  gas  in  the  pipe  at  the 
crossing.  Snow  was  getting  his  gas  from 
wells  1  and  2  for  use  in  drilling  No.  4,  and 
it  does  not  appear  that  he  had  anything  fur- 
ther  to  do  with  well  No.  8  or  with  the  pipe 
on  the  highway. 

Dozey 's  assistant  testifies  that  he  began 
taking  up  the  pipe  north  from  the  crossing 
by  cutting  the  second  joint  north  of  the  TT 
He  then  took  two  pairs  of  tongs,  —one  to  hold 


streets  of  a  city,  which  provides,  *^but  said  oompany 
•hall  be  liable  for  any  damages  that  may  result 
from  the  transportation  of  the  same**)  that  the 
languaffe  was  apeciflo  and  anamblguous,  and  could 
only  be  reconciled  with  a  legislative  purpose  to  im- 
pose upon  the  company  the  duty  of  absolutely  oon- 
trollini?  the  substance  whenever  it  should  intro- 
duce It  into  places  where.  If  It  escaped  oontrol,  it 
would  menace  tbe  life  and  property  of  others  who 
had  no  control  over  It  and  wbo  were  without  fault 
themselves  contributing  to  the  injury. 

b.  Burden  of  proof  > 

As  in  other  cases  of  negllfirenee  a  party  charglnir 
negligence  as  a  ground  of  action  must  prove  it;  he 
must  show  that  tbe  defendant  by  his  own  act  or  by 
his  omission  has  violated  some  duty  incumbent 
upon  him  which  has  caused  the  Injury  complained 
aL  Washington  Gas  Light  Ck>.  v.  Eokloff  (1894i  22 
Wash.  L.  Bep.  850;  Nitro-Glycerlne  Case  (1873;  82  U. 
8. 16  Wail.  584,  S87,  21  L.  ed.  806, 211;  HoUy  v.  Boston 
Gas  Light  Co.  (1857)  8  Gray.  123,  89  Am.  Dec.  283; 
Adams  v.  Carlisle  (1838i  21  Pick.  146;  White  v.  Win- 
nisimmet  Co.  (1861)  7Cusb.  IAS. 

He  must  allege  facts  showing  that  tbe  in  Jury  was 
due  to  the  defendant's  negligence.  McGahan  v. 
Indianapolis  Natural  Gkis  Go.  (189i)  (Tnd.)  post^ 
25^. 

Showing  some  spedflc  act  or  acts  of  negligence 
directly  contributing  to  the  rebult,  there  being  no 
rule  of  law  requiring  Individuals  or  corporations 
to  provide  against  an  overwhelming  calamity 
whjch  in  the  exercise  of  ordinary  prudence  could 
not  have  been  foreseen.  Hutchinson  v.  Boston 
Gas  Light  Go.  (1877)  122  Mass.  219. 

And  it  has  been  held  that  such  a  plaintiff  must 
prove  the  use  of  ordinary  care  for  his  own  protec- 
tion against  the  noxious  influences  of  gases.  Holly 
V.  Boston  Gas  Light  Co.  (UbST)  8  Gray,  128, 60  Am. 
Dec.  288. 

It  being  for  htan  to  establish  that  bis  own  negli- 
gence did  not  cause  or  contribute  ro  the  injury. 
Lee  V.  Troy  Qtlzens  Gas-Llgbt  Co.  (1885)  96  N.  Y. 
115,118. 
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One  having  no  right  to  expose  oneself  carelessly 
and  willfully  to  the  Injurious  effects  of  gas,  and 
thereby  make  the  defendant  responsible  for  the 
mischievous  consequences  resulting  from  such  ex* 
poeure.    Holly  v.  Boston  Gas  Light  Co.  supra. 

Although  the  burden  of  proof  In  these  cases  Is 
upon  tbe  plaintifl  to  show  the  exercise  of  due  care 
in  respect  to  the  occurrence  from  which  the  injury 
arises,  yet  it  bas  been  held  tbat  this,  althougb  in 
form  a  proposition  to  be  established  affirmatively, 
need  not  be  proved  by  affirmative  testimony  ad- 
dressed directly  to  its  support.  Smith  y.  Boston 
Gas  Light  Co.  (1880)  129  Mass.  818. 

Injuries  which  do  not  ordinarily  happen  when 
reasonable  and  proper  care  is  taken  to  avoid  tbem, 
afford  a  presumption  of  negligence  and  place  upon 
the  defendant  the  burden  of  proof  that  ordinary 
and  reasonable  care  was  taken  to  avoid  the  acol- 
dent,  the  principle  of  evidence  being  tbat  he  who 
has  peculiarly  within  his  power  the  means  of  pro- 
ducing evidence  of  reasonable  care  sball  be  re- 
quired to  produce  It.  Warner  v.  Davis  Oil  Co, 
(1894)  61  Fed.  Bep.  681. 

A  plaintiff  charging  the  omission  of  the  defend- 
ants to  discharge  their  duties  in  keeping  their 
pipes  in  a'sound  and  safe  condition  for  tbe  trans- 
mission and  distribution  of  gas,  must.  In  order  to 
maintain  bis  action,  show  that  they  failed  in  tbat 
respectto  exercise  due  and  ordinary  care.  Holly 
V.  Boston  Gas  Llgbt  Go.  (ISSl)  8  Gray,  128,  89  Am. 
Dec.  233;  Adams  v.  Oarlisle  (1888)  21  Pick.  146;  White 
V.  Winnislmmet  Co.  (1851)  7  Gush.  155w 

a  17rpert  testfmofiy. 

The  evidence  of  expert  witnesses  has  been  held 
admissible  in  cases  of  tbis  description  and  It  has 
been  held  that  It  is  for  the  presiding  Judge  to  decide 
whether  a  witness  so  offered  has  been  proved  an 
expert,  the  evidence  on  the  point  being  addressed 
to  blm  and  not  to  the  Jury;  and  if  It  has  been  ex- 
cluded, no  part  of  his  testimony  tending  to  prove 
him  such,  can  go  to  the  Jury.  Bmerson  v.  Lowell 
Gas  Lljiht  Co.  a888)  6  Allen.  146. 88  Am.  Dec.  821. 

The  testimony  of  a  doctor  as  to  his  experience 
relative  to  the  breathing  of  burning  gas  has  no 
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the  first  Joint  in  place,  and  keep  it  from  turn- 
ing into  the  T,  while  the  other  tongs  were 
u£d  to  unscrew  the  piece  of  the  second 
Joint  which  had  been  cut  off.  They  then 
plugged  up  the  end  of  the  first  Joint  with  a 
two- inch  wooden  plug,  and  went  on  and  took 
up  the  rest  of  the  pipe  north  to  well  No.  2. 
when  cutting  the  second  Joint,  and  unscrew- 
ing the  piece  from  the  first  Joint,  and  plug- 
ging the  end  of  the  latter,  they  did  not  ex- 
amine the  T  to  see  if  the  Joint  of  pipe  was 
tight  in  it,  but  it  seemed  tight.  There  was 
no  gas  on  that  line  at  the  time.  The  T 
was  cast  iron,  and  of  heavier  make  than  the 
pipe.  It  would  weigh  about  25  pounds. 
The  joint  of  pipe  left  attached  to  it  was  about 
19  feet  long,  it  was  about  12  feet  from  the 
nearest  fence. 

It  does  not  appear  how  soon  after  the  tak- 
ing up  of  the  pipe  north  of  the  T  that  the  gas 
was  again  tum^  on,  nor  does  it  appear  who 
turned  it  on,  nor  for  what  purpose  or  use  it 
was  turned  on.  Snow,  as  we  have  seen,  had 
not  used  gas  through  this  line  since  his  com- 
pletion of  well  No.  8,  which  was  about  two 
weeks  previous  to  the  accident.  It  does  ap- 
pear, however,  from  the  testimony  of  Frank 
K.  Pierce,  an  employ^  of  the  appellant  Doz- 
ey,  and  superintendent  of  construction  of  the 


permanent  line  to  Lebanon  that  that  line  wka 
completed  into  the  city  of  Lebanon,  and  f^t 
furnished  to  the  city,  in  the  month  of  Au- 
gust, 1890,  the  month  previous  to  the  dates  of 
the  accident.     But,  for  whatever  purpose  the 

f\8  was  turned  into  the  pipe  between  wells 
and  tS  after  the  taking  up  of  the  pipe  north 
of  the  T,  it  is  certain  that  between  that  time 
and  the  time  of  the  accident  the  leak  of  iraa 
at  the  T  was  observed  frequently.  It  sJso 
seems  very  probable  that  the  leak  was  no- 
ticed before  the  taking  up  of  the  pipe ;  bat  d 
this  the  evidence  is  not  so  marked,  while  it 
is  clear  that  the  leak  grew  worse  from  time 
to  time  up  to  the  date  of  the  accident. 

The  appellee  was  at  the  time  about  eigh- 
teen years  of  age,  and  liyed  with  hia  father 
about'  40  rods  south  of  the  crossing.  Several 
persons  testified  that  they  saw  eas  on  fire  at 
the  leak  in  the  T  on  the  day  of  the  accident 
and  at  other  times  previous.  John  GriflSn, 
who  lived  near  the  crossing,  and  who  was  the 
father  of  Warren  Griffin,  another  boy  who 
was  hurt  at  the  accident,  testified  that  there 
had  been  a  leak  at  the  T,  to  some  extent,  ever 
since  the  pipe  had  been  laid,  and  that  the 
leak  had  been  quite  bad  for  some  length  of 
time  previous  to  the  accident.  Others  who 
had  passed  there  frequently  had  never  no- 


xelevaooy,  except  as  it  tends  to  prove  him  an  ex- 
pert.  Ibid. 

Ab  the  mere  fact  that  he  is  in  praotice  as  a 
pbyslcian  does  not  of  necessity  give  him  any  knowl- 
edge as  to  iras.    Ibid. 

Where  the  doctor^s  evidence  was  that  be  was  a 
physician,  and  as  such  had  witnessed  the  effects  of 
the  flras  which  escaped  from  the  defendant's  pipes 
at  the  time  when  the  plaintiff  alleg-ed  they  were 
injurious,  and  the  persons  whom  he  saw  lived  In 
another  house  In  the  neighborhood,  the  mere  fact 
that  he  was  a  physician  would  not  prove  that  he 
bad  any  knowledve  of  the  gas  without  further 
proof  as  to  bis  experience,  as  a  physician  may  have 
professional  learaingr  without  being  acquainted 
with  the  properties  of  gas  or  Its  effect  on  health. 
Ibid. 

Tet  it  is  competent  for  the  plaintiffs  to  show  all 
the  facts  and  circumstances  attending  their  sick- 
ness, and  to  add  proof  of  the  opinions  of  persons 
of  skill  and  experience  as  to  the  cause  which  pro- 
duced such  sickness  and  particularly  whether  it 
might  have  been  or  probably  was  produced  by  the 
gas  to  which  they  were  exposed  in  their  house. 
Emerson  v.  Lowell  Gas  Light  Go.  (1862)  3  Allen,  410. 

Upon  the  question  as  to  whether  or  not  due  dili- 
gence had  been  used  by  the  defendant  company  la 
making  the  excavations  in  the  street  necessary  to 
enable  them  to  find  the  place  and  cau^e  of  the  leak 
in  their  pipe,  the  testimony  of  a  witness  offered 
as  an  expert  should  be  received  and  submitted  to 
the  jury.    Ibid. 

Such  evidence  being  intended  to  show  with  what 
dispatch,  in  the  Judgment  of  persons  experienced  In 
such  work  and  competent  to  give  a  reliable  opin- 
ion concerning  it,  that  which  was  done  by  the  de- 
fendants might  have  been  accomplished  in  order 
to  aid  the  Jury  in  coming  to  a  conclusion  on  the 
qn»'srion  whether,  under  all  the  circumstances  of 
the  particular  ca!<e.  the  defendants  were  not  guilty 
of  neg  ligence  by  tailing  to  employ  a  sumcient  num- 
ber of  men  of  vigor  and  activity,  and  of  experience 
in  that  kind  of  labor.    Ibid. 

d.  SujB^eient  to  establish  neglio^ne^. 

In  Wasblntrton  Gas  Light  Co.  v.  Eckloff  (1894)  22 
Wavb.  L.  Kcp.  (ioO,  tiic  deicudauts  were  negligent  in 
20  L.  R.  A. 


failing  to  prevent  the  aooumulation  of  inflammable 
gas  in  a  pit  on  premises  under  their  oontrol,  which 
the  plaintiff  In  the  discharge  of  bis  duty  to  bis  em- 
ployer, a  water  company,  was  required  to  visit  for 
inspecting  and  taking  the  register  of  the  water  me- 
ter fixed  in  the  pit,  over  which  the  defendants  had 
placed  a  shed  which  was  dark  and  required  the  u» 
of  a  light,  which  the  plaintiff  took  f«>r  aoob  in- 
spection, when,  gas  having  acoumolated  In  the 
pit  through  percolation  from  a  leak  in  the  main 
pipes  some  thirty  feet  from  the  pit,  an  ezplosion 
occurred.  The  defendants  oontended  that  they 
owed  no  duty  to  the  plaintiff,  and  that  In  order  to 
maintain  an  action  for  a  negligent  injury  it  moR 
appear  that  there  was  a  legal  duty  owtnff  from  the 
person  inflicting  the  injury  to  the  person  on  whom 
it  was  inflicted,  and  that  such  duty  had  been  vio- 
lated by  the  want  of  ordinary  care  on  their  part 
The  court  held  that  although  such  propositioo 
might  generally  be  conceded,  yet  it  did  not  apply, 
defendant  being  under  a  contract  duty  to  the  mu- 
nicipal government  to  maintain  the  water  meter 
upon  its  premises  in  good  condition,  and  in  such  po- 
sition that  it  could  be  approached  und  examined 
with  reasonable  safety  by  the  agents  of  the  munic- 
ipal government,  the  defendant's  duty  bein^ 
created  by  contract;  the  right  of  the  pUiintiff  tofro 
upon  the  premises  of  the  defendant  being  derfTe<1 
from  the  municipal  government,  it  was  tberpfor? 
a  duty  imposed  upon  the  defendant  to  the  plaintiff, 
even  though  there  was  no  privity  of  contract  be- 
tween them,  there  being  a  right  created  by  cod- 
tract  with  the  government  that  afforded  protectioD 
to  the  plaintiff  against  the  negiigenoe  or  want  of 
reasonaiile  care  on  the  defendant's  part. 

In  Cbisiiolm  v.  Atlanta  Gas  Light  Go.  (187t)  87 

Oa.  28,  the  question  was  whether  there  was  saf- 

flcient  evidence  to  make  out  a  prima  lacie  case  of 

negli;7once  for  the  Jury:  the  facts  showing  that  the 

property  damaged  had  been  vacant:  that  on  the 

I  evening  of  the  explosion  the  plaintiff  rented  it  for 

an  evening,  but  no  gas  was  used   althaugh  gas 

i  fixtures  were  there;  that  defendant  was  notified  of 

I  the  house  being  vacant,  that  gas  was  not  needed 

I  and  must  be  cut  off,  which  was  done  by  means  of 

I  a  meter  cock  in  the  cellar;  further,  that  thec« 

I  were  two  ways  of  cutting  off  the  gas,  one  by  the 
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tioed  the  leak  before  that  day.  Some  had 
smelled  n^as  for  a  few  days  preTiouAly,  but 
saw  no  Are.  John  Leap,  father  of  the  appel- 
lee, bad  seen  it  on  fire  about  two  weeks  be- 
fore, and  had  put  out  the  fire  with  a  bucket 
of  water,  but  had  not  seen  it  burning  on  any 
other  occasion. 

The  appellee  himself  testified  that  he  had 
noticed  the  Icnk  on  fire  about  two  months  be- 
fore the  accident,  and  at  different  times  all 
alonir  up  to  the  time  of  the  accident.  The 
last  time  previous  he  had  seen  it  on  fire  was 
on  the  preceding  Monday  night.  The  acci- 
dent happened  on  Saturday.  On  that  Mon- 
day night,  he  says,  there  was  a  charivari 
party  out,  and  they  stopped  for  a  while  near 
the  leak,  and  some  one  set  it  afire.  It  burned 
for  five  minutes  or  less,  when  they  put  it  out, 
and  went  home.  He  did  not  touch  the  pipe 
or  set  the  eras  afire  himself.  He  saw  two  of 
the  party  lift  up  the  end  of  the  link  of  pipe 
about  four  feet,  and  then  let  it  down  again. 
Appellee  next  saw  the  leak  afire  on  the  Sat- 
urday of  the  accident,  about  10  o'clock  in 
the  morning.  The  blaze  was  then  three  or 
four  feet  high  when  he  came  up  to  it.  The 
pipe  at  the  T  and  across  the  traveled  part  of 
the  road  was  covered  with  about  an  inch  or 
two  of  earth.     It  had  been  so  covered  when 


first  laid.  He  again  saw  the  leak  between  1 
and  2  o'clock  that  afternoon.  He  was  on  his 
way  afoot  to  Sheridan,  a  town  about  a  mile 
north  of  the  crossing.  When  he  came  up  to 
the  fire,  he  saw  Warren  Griflin,  a  boy  about 
twelve  years  of  are,  standing  there.  'He  be- 
gan talking  to  Warren  about  the  nice  time 
they  had  at  the  charivari.  He  noticed  War- 
ren with  a  small  stick  scraping  along  the 
dirt  where  the  fire  was  burning.  While  they 
were  standing  there,  a  neighbor  came  along 
in  a  team  going  to  Sheridaii.  and  asked  ap- 
pellee to  go  along  but  he  said  he  was  not 
Quite  rcftdv.  Another  neighbor,  Mr.  Rari- 
dan,  passed  along  a  minute  or  two  later,  and 
made  some  remark  about  the  fire.  The  two 
bovs  were  standing  without  talking  during 
this  time,  when  appellee  testifies  be  said  to 
Warren,  **  'If  that  plug  was  taken  out  of  that 
pipe,  it  would  make  a  nice  fire.  *  He  asked, 
'What  plug?'  and  I  went  around  and  pointed 
to  the  plug,  .  .  .  the  plug  in  the  north 
end  of  the  pipe.  ...  He  walked  around 
to  the  end  of  the  pipe,  and  raised  the  end  of 
the  pipe  up  somewhere  about  three  inches, 
and  that  was  the  last  I  knew."  The  explo- 
sion followed,  the  joint  of  pipe  being  thrown 
out,  and  the  two  boys  thrown  violently  back 
and  burned  by  the  gas. 


r  oock,  tbe  property  of  the  plaintiff,  but  used 
by  tbe  defendant  also:  tbe  otber  by  the  service 
cock  under  tbe  curb  stooe,  the  property  of  tbe  de- 
fendant and  under  ita  exclusive  coutrol:  that  If 
tbe  gas  bad  been  out  off  by  the  latter  method  tbe 
explosion  would  not  have  oocurred;  that  defend- 
aotB  Bometioaes  used  tbe  one  and  sometiiuee  tbe 
otber  method,  tbe  service  cock  under  tbe  curb 
■tone  being  tbe  safer  as  It  was  under  tbe  exclusive 
control  of  tbe  defendant:  that  tbe  meter  examined 
after  the  explosion,  bad  been  tampered  with,  a  nail 
being  found  in  tbe  bole  of  tbe  meter  cock  used  to 
turn  it,  tbouffh  tbe  gas  was  turned  off  when  exam- 
ined, the  gas  eretting  Into  tbe  building  in  that  man- 
ner. The  court  held  that  tbe  plain  tiff  having  no  rea- 
80D  to  suppose  that  any  of  defendant's  gas  was  on 
the  premises,  was  not  bound  to  take  any  precaution- 
ary action  in  relation  to  the  escape,  neither  for 
himself  nor  tenants,  and  that  tbe  principle,  that  in 
oonductlng  its  buaineai  as  a  gas  producer  and 
fnrolsher.  tbe  company  was  bound  to  use  such  or- 
dioary  skill  and  diligence  as  was  proportioned  to 
the  dellcacx  difficulty,  and  nature  of  that  particu- 
Ur  boflinees,  applied,  and  further  that  tbe  evi- 
dence being  sufficient  to  be' submitted  to  tbe  Jury 
for  them  to  say  whether  tbe  explosion  was  caused 
by  the  defendant's  negllfrenoe  or  not,  tbe  granting 
of  a  nonsuit  was  error. 

When  the  evidence  showed  that  deceased  employ- 
ed by  tbe  company  as  a  laborer,8ubJeot  to  tbe  orders 
and  directions  of  tbe  superintendent  of  the  works, 
while  following  tbe  instructions  of  such  superin- 
tendent was  suffocated  by  tbe  negligent  escape  of 
sas  into  a  room  not  properly  arranged  so  as  to  alio  w 
of  its  passing  out.  the  company  having  knowledge 
thereof  and  of  tbe  danger  of  inhaling  the  same,  tbe 
deceased  irolng  to  the  room  as  instructed  by  such 
superintendent,  without  knowledge  of  the  danger 
or  fault  or  negligence  on  bis  part,  defendants 
were  held  liable.  Citizens  Gas  Liffbt  ft  Heating  Ck>. 
▼.  O'Brien  a886;  118  DL  174. 

So  where  the  defendant  was  engaged  to  supply 
oatoral  gas  to  certain  premises  through  its  service 
pipe  extending  from  its  main  to  the  property  line 
connecting  there  with  a  valve  in  the  pipes  on  tbe 
premises;  and  tbe  tenant  discovered  gas  escaping 
from  the  pipes  after  passing  through  the  valve  and 
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employed  an  experienced  plumt)erto  locate  and 
remedy  the  defect,  the  valve  used  for  that  purpose 
and  the  only  means  of  cutting  ofT  the  supply  of  gaa 
from  the  main,  being  shut,  tbe  said  premises  being 
under  tbe  exclusive  control  of  tbe  company;  and  to 
repair  a  defect  it  was  neoessary  to  out  off  the  sup- 
ply of  gas  and  for  that  purpose  tbe  defendant  was 
notified,  but  through  tbe  negligence  of  the  com- 
pany and  its  incompetent  servants  tbe  valve  was 
not  turned  off  and,  the  gas  escaped  and.  In  search- 
ing for  tbe  escape,  exploded  causing  tbe  injuries 
complained  of,  without  contributory  negligence 
on  plaintiff's  part,— it  was  coutended  that  the  com- 
pany knew  of  tbe  dangerous  character  of  the  gas, 
but  there  was  no  allegation  as  to  tbe  cause  of  such 
explosion,  nor  that  the  gas  would  have  exploded 
without  some  intervening  agency.  It  was  held  that 
there  was  no  sufficient  allegation  to  show  that  the 
injury  was  tbe  proximate  result  of  tbe  defendant's 
negligence,  and  that  tbe  Injury  complained  of 
must  appear  from  tbe  facts  to  have  been  the  prox- 
imate result  of  tbe  defendant's  negligence.  Mo- 
Gahan  v.  Indianapolis  Natural  Gas  Co.  (189i)  (Ind.) 
post.  356. 

Again  where  tbe  facts  showed  that  an  employ^ 
of  the  company  was  directed  by  the  defendants  to 
turn  off  tbe  tras  from  tbe  house,  that  afterwards  the 
plaintiff's  wife,  finding  tbe  smell  of  gas  strong  in 
tbe  bouse  and  thinking  It  was  gas  escaping  from 
tbe  pipes  In  the  celUir  after  tbe  removal  of  the  me- 
ter, took  a  lighted  candle  to  the  cellar  door  with  a 
view  to  opening  and  ventilating  the  cellar,  when 
the  explosion  occurred,tbere  being  no  contributory 
negligence  on  the  part  of  tbe  wife,  tbe  company 
was  beld  liable,  tbe  act  of  its  servant  being  tbe 
proximate  cause  of  the  injury.  Louisville  Gas  Co- 
V.  Gutenkuntz  (1884)  8S  Ky.  43S. 

And  again,  where  the  facts  showed  tbe  plaintiff 
was  too  young  to  testify,  and  there  was  no  otber 
person  who  could  be  called  upon  to  give  an  account 
of  the  accident,  but  it  was  in  evidence  that  upon  a 
door  of  the  room  in  which  tbe  parties  were  sleeping 
being  broken  open  plaintiff  was  found  in8eiiBible.by 
the  side  of  tbe  dead  body  of  bis  mother,  tbe  escape 
coming  from  a  crack  in  the  pipe  laid  by  tbe  defend- 
ant corporation  through  a  street,  no  gas  fixtures 
being  in  tbe  room;  and  there  was  no  evidence  that 
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Od  cross- exninl nation  the  appellee  testified 
that  he  had  seen  the  wells  put  down,  and  saw 
the  gas  burning  at  the  wells,  and  knew  that 
it  had  lieen  turned  into  the  pipe.  He  had 
stopped  at  the  crossing  a  great  many  times 
since  the  pipe  was  put  down.  Quite  a  crowd 
of  boys  and  girls  used  to  aesemble  there  Sun- 
day evenings.  He  never  lit  the  gas  or  in- 
terfered with  the  pipe  himself.  He  saw  the 
link  of  pipe  lifted  up  by  boys  several  times, 
sometimes  when  the  leak  was  afire.  They 
just  raised  it  up,  and  then  let  it  down.  On 
the  night  of  the  charivari,  when  the  gas  was 
lit,  and  two  persons  lifted  up  the  joint  of 
pipe,  he  heard  his  father  say,  **Boys,  I  would 
not  do  that,"  and  thev  laid  it  down.  At  the 
time  of  the  accident  he  told  Warren,  **  If  the 
plug  was  took  out,  and  it  was  lifted  up,  it 
would  make  a  nice  fire."  The  dirt  which 
Warren  was  scratching  with  a  stick  was 
burned  red,  like  tile.  Warren  turned  to  look 
at  the  fire  Just  as  he  raised  the  pipe.  Ap- 
pellee did  not  touch  the  pipe. 

Warren  Griffin  testified  that  he  was  at  the 
crossing  with  his  brother  before  noon  on  the 
day  of  the  accident,  for  about  five  minutes. 
The  blaze  at  the  leak  was  then  about  six  feet 
high.  He  went  down  again  alone  after  din- 
ner.   Just  after  he  got  there,  the  appellee 


came  along,  going  to  town.  <  le  had  not  aeen 
the  appellee  since  the  Sunday  before,  And  did 
not  expect  him  then.  They  had  been  there 
about  five  minutes  before  the  explo8i<». 
They  were  standing  near  the  end  of  the  link. 
Appellee  said,  *^  'If  the  plug  was  out  of  the 
end  of  the  pipe,  and  the  pipe  was  raised  up, 
it  would  make  a  nice  fire. '  I  said,  'What 
plug?'  and  he  showed  me;  and  I  lifted  the 
pipe  up  a  little,  .  .  .  about  three  inches.  ** 
Appellee  did  not  have  hold  of  it.  Thomas 
W.  Raridan,  one  of  the  neighbors  who  passed 
while  the  boys  were  standing  near  the  pipe, 
testified  that  after  he  passed  them,  going 
north,  he  looked  back  and  saw  the  smaller 
bov  stoop,  as  if  he  were  about  to  lift  some- 
thing up.  The  other  boy  was  standing  near 
by,  ivLt  not  in  a  stooping  posit! on.  Just  then 
the  explosion  took  place. 

We  think  that  no  other  evidence  given  sub- 
stantially changes  the  facts  as  we  have  set 
them  out  from  the  record.  The  question  for 
decision  is  as  to  the  negligence  of  the  ap- 
pellants and  the  coAtributory  negligence  of 
the  appellee.  The  material  parts  of  the  com- 
plaint, as  presenting  the  issues  on  the  ques- 
tion of  negligence,  are  the  following :  That 
the  appellee  wtis,  on  and  prior  to  September 
20,  1890,  ''a  strong,  active,  intelligent,  and 


plaintiff  or  bis  mother  had  notice  of  escaping  gsa^ 
or  that  they  were  conscious  of  its  presence  In  tbe 
room  Id  time  to  leave  or  to  take  precautions  to  pre- 
yent  the  consequences  by  opening  windows  or 
doors;  but  there  was  evidenoe  that  on  the  day  be- 
fore the  accident  there  was  no  smell  of  gas  in  the 
street,  and  that  the  mother  was  a  sober  and  pru- 
dent woman,~ihe  court  held  the  Jury  Justified  in 
finding  that  tbe  crack  In  tbe  pipe  and  the  escape 
of  gas  first  occurred  during  the  night  of  the  acci- 
dent, and  that  neither  the  plaintiff  nor  the  mother 
were  chargeable  with  any  want  of  ordinary  care 
In  preventing  or  escaping  the  result,  and  in  finding 
a  verdict  for  plaintiff.  Smith  v.  Boston  Gas  Light 
Ck>.  (1880)  1»  Mass.  318. 

The  court  distinguished  the  action  of  Smith  ▼. 
Boston  Gas  Light  Co.,  stiprOi  from  that  of  Hutchin- 
son V.  Boston  Gas  Light  Co.  (1877)  122  Ma96.  219, 
npon  tbe  ground  that  In  the  latter  case  the  injury 
to  the  pipes  and  the  leakage  of  gas  were  produced 
by  other  causes,  excessive  beat,  and  tbe  fall  of 
heavy  buildings,  and  other  destructive  agencies  of 
the  great  fire,  while  in  tbe  former  case  there  was 
evidence  that  the  pipes  were  not  laid  with  sufficient 
care,  or  made  of  proper  material,  with  reference  to 

*  the  action  of  frost,  and  therefore  more  liable  to 
break  in  winter. 

Where  the  evidence  of  the  plaintiff  tended  to  show 
that  his  intestate  was  killed  by  inhaling  gas  while 
engaged  in  the  cellar  of  a  building,  pursuant  to 
his  duty  as  an  employ^  for  the  purpose  of  reading 
a  gas  meter,  but  there  was  no  evidence  as  to  how 
tbe  oraa  got  into  the  cellar,  nor  of  the  defendants 
negligence,  beyond  the  fact  that  the  gas  was  there 
and  that  the  ventilators  of  the  oellar  were  stopped 
up,  it  was  shown  that  the  defendant,  by  taking 
the  meter,  voluntarily  entered  into  a  relation  the 
result  of  which  was  to  require  some  one  to  enter 

^  its  premises  in  order  to  read  its  meter.  The  court 
held  it  was  bound  to  use  reasonable  care  to  prevent 
the  plaoe  neoessarlly  entered  by  the  deceased  from 
becoming  a  death  trap,  and  that  the  Jury  might 
have  found  that  it  knew  or  ought  to  have  known 
of  the  presence  of  gas  in  the  oellar  In  quantities  suf- 
ficient to  be  dangerous  and  that  it  might  have  pre- 
vented the  accumulation  by  ventilators,  or  might 
have  put  tbe  meter  in  a  different  plaoe,  and  there- 
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fore  might  have  found  the  defendant  guilty  of  neg- 
ligence. Finnegan  v.  Fall  Blver  Gas  Works  Oo> 
(103)  150  Mass.  811. 

In  Sherman  v.  FaU  River  Iron  Works  Co.  (1881)  t 
Allen,  524, 79  Am.  Deo.  T90,  the  action  was  for  in- 
juries caused  by  laying  Imperfect  gas  pipes  in  the 
streets  near  to  plaintUTs  premises,  by  reason  of 
which  the  gas  escaped  through  the  ground  into 
the  plaintiff's  well  and  thereby  injured  him,  the 
court  holding  the  defendant  liable  even  though 
such  state  of  things  existed  at  the  time  the  pJatn- 
tifrs  hired  the  premises. 

So  where  the  defendants  were  notifled  that  gas 
was  escaping,  and  directed  one  of  its  servants,  a 
common  laborer  in  its  employ,  to  ascertain  where 
the  leak  was^and  the  evidenoe  showed  that  such  ser- 
vant found  the  smell  of  gas  so  strong  as  to  be  dan- 
gerous, and  in  the  absence  of  tbe  person  who  gave 
the  notice  to  the  company,  and  whom  the  company 
had  directed  to  prevent  any  one  from  going  into 
the  oellar  with  a  light,  struck  a  match  which  ig- 
nited the  gas  and  caused  an  explosion,the  oourt  held 
that  the  evidence  of  negligence  on  the  part  of  the 
company  was  dear  and  decisive,  being  the  direct 
and  immediate  consequence  of  the  ezplosioo 
which  was  caused  by  the  negligent  act  of  their 
agent  in  lighting  the  match,  and  tliat  such  negli- 
gence was  established  by  such  fact,  whether  he 
was  wholly  or  only  in  part  their  agent.  Lacnen  v. 
Albany  Gas  Light  Go.  (1866)  46  BarK  264,  alBrmeil 
44  N.  Y.  460. 

In  the  above  case  where  the  Instructions  given 
by  a  gas  light  company  to  its  servants  sent  by  it 
were  to  examine  and  find  out  the  locality  of 
the  leak  in  the  gas  pipe,  and  extended  to  the  finding 
out  of  such  leakage  wherever  it  might  be,  tbe  in- 
Jury  being  sustained  through  the  improper  manner 
adopted  by  such  agent  in  finding  out  the  leak- 
age, the  company  was  held  liable,  no  matter 
whether  the  leak  was  in  the  brass  head  of  the  pipe 
or  in  the  service  pipe. 

In  Kimmel  v.  Burfeind  a866)  2  Daly,  15K,  the 
plaintiff  hired  from  the  defendant  the  second  floor 
of  premises,  the  basement  of  which  was  oooa- 
pied  by  another  tenant.  In  the  former^  apart- 
ments was  a  gas  pipe  or  fixture  neither  covered  nor 
stopped.  Gas  was  introduced  into  the  basement  by 
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•oerfetlc  young  man,  eighteen  yean  of  age, 
in  good  beAlth,  and  in  full  possession  of  nil 
his  faculties,  and  with  good  prospects  for  a 
Ions',  successful,  and  protitable  life."  That 
"said  defendants,  a  s&ort  time  prior  to  the 
date  hereinbefore  stated,  negligently  con- 
•truct«d  a  gas-pipe  line  along  and  in  the 
highway  ...  for  the  purpose  of  oonTey- 
inff  and  transport! n^;  nattiral  gas  through 
said  line,  and  that  said  line  so  constructed  as 
aforesaid  was  in  use  aud  operation  by  said 
defendants  on  said  date."  ""That  said  line 
was  made  of  pipe  three  inches  in  diameter, 
screwed  together,  and  negligently  laid  on  top 
of  the  ground  in  said  highway.  .  .  .  Said 
defendants  negligently  and  imperfectly  and 
partially  screwed  one  end  of  the  joint  of  pipe, 
perhaps  twenty  feet  in  length,  into  said  pipo 
running  east  and  west. "  **  That  said  joint  of 
pipe  was  negligently,  loosely,  and  imper- 
fectly inserted  and  screwed  into  said  pipe 
line,  as  aforesaid,  in  such  an  insecure  and 
imperfect  manner  that  it  was  liable  at  any 
moment  to  become  disconnected  from  said 
line.  That  the  north  end  of  said  joint  of 
pipe  was  plugred,  and  the  south  end  was,  as 
oefore  stated,  imperfectly  and  carelessly  in- 
aerted  into  the  pipe  line  as  aforesaid. "  ''That 
natural  gas  was,  at  the  time  herein  men- 


tioned, being  negligently  "^ondncted  by  said 
defendants  tlirough  said  pipe  line  at  the  high 
and  dangerous  pressure  of  more  Uian  three 
hundred  pounds  to  ^e  square  inch. "  **  That 
at  the  place  of  intersection  of  said  joint  of 
pipe  with  said  line  the  gas  was,  on  account 
of  said  deficiencies  and  imperfections,  con- 
stantly escaping,  and  was  frequent  I  v  on  fire ; 
and  that  the  said  line  and  the  said  joint  of 
pipe  aforesaid  were  unprotected  and  un- 
guarded." ''That  on  the  said  20th  day  of 
September,  1890,  the  plaintiff,  who  was  a 
young  man  eighteen  years  of  age,  as  afore- 
said, and  who  was  passine  by  said  publio 
road  crossing  and  said  pipe  line,  as  aforesaid, 
and  who  stopped  to  look  at  said  escaping  and 
burning  gas,  and  had  but  little  knowledge 
and  comprehension  of  the  dangers  of  hand- 
ling, using,  and  transporting  natural  gas, 
was  in  said  highway  at  or  near  the  point 
where  this  joint  of  pipe  intersected  with  said 
line,  and  was  at  or  near  the  north  end  of 
said  pipe,  and  was  standing  there  looking  at 
said  escaping  and  burning  gas;  and  that 
without  fault  or  want  of  care  on  his  part, 
and  on  account  of  said  negligence  and  care- 
lessness of  said  defendants,  tlie  said  joint  of 
pipe  was  blown  out  of  said  line,  and  the  fire 
and  escaping  gas  from  said  line,  through  said 


defendant's  tenant^s  permiaslon  In  tbe  absenoe  of 
the  plaintiff,  who,  BUbfl«H)uentIy  diacoyerinir  the 
eMape,  notified  the  defendant  wbo  tested  the 
pipe  and  found  the  escape  in  one  part  of  the  prem< 
lees,  but  did  not  make  a  thorouffta  search.  Upon 
an  explosion  oocurrlDff  tbe  court  held  the  defend- 
ant liable  for  neffligeoce  there  being  no  oontrlbu- 
tory  neffllgenoe  on  tbe  piaiotiff^B  part,  the  defend- 
ant beinff  guilty  of  a  violation  of  the  obligation 
which  enjoins  care  and  csaution  and  of  a  duty 
which  be  owed  to  his  tenant. 

Where  tbe  gas  company  contended  that  the 
cause  of  the  accident  was  the  contributing  neg- 
Ngenoe  of  a  plumber  called  In  by  tbe  phiintlff 
to  ascertain  and  stop  the  escape  of  gas,  who,  ex- 
amining tbe  fixtures  In  the  bnmroent  and  find- 
ing the  smell  not  strong  enoujrb  to  do  harm  with 
tbe  hghU  and  therefore  not  dangerous,  used  a 
Ught.  as  accustomed  to  do  when  examining  for  a 
leakage  of  gas.  It  being  bis  custom  to  Judge  by  the 
smell  whether  it  was  safe  to  liirht  a  candle,  relying 
upon  his  nose  when  he  went  where  gas  was  escap- 
ing, which  he  did  on  that  occasion,  and  finding 
no  leak  in  the  basement,  took  a  candle  to  go  into 
the  oellar  to  examine  the  meter,  when  opening  the 
cellar  door  an  explosion  occurred,->the  oourt 
stated  that  to  hold  that  such  gas  fitter  did  not  ex- 
ercise ordinary  care  and  prudence  would  be  eqnly- 
alent  to  holding  that  he  was  bound  to  know  that  it 
might  be  dangerous  to  open  the  cellar  door  with  a 
hffhted  candle  In  his  hand.  Schermerhom  v.  Me- 
tropolitan Gas  Light  Co.  (1874)  6  Daly,  lil 

In  the  above  case  plaintilTs  evidence  showed  that 
the  breakage  in  the  pipe  was  occasioned  by  the 
frost,  and  that  the  pipe  was  not  laid  at  a  proper 
depth,  but  the  defendant  contended  that  the  pipe 
was  laid  at  a  sufficient  depth,  that  the  breakage  was 
not  occasioned  by  the  frost  but  from  other  ohv 
cumstances  for  which  it  was  not  liable,  the  gas  es- 
caping through  the  break  in  the  pipe  into  the  plain- 
tifTs  house.  Tbe  court  held  the  main,  thom^  not 
the  proximate,  cause  of  the  accident  was  the  es- 
cape of  gas  In  consequence  of  the  breakage  in  the 
pipes  In  the  street,  and  that  there  was  evidence 
sufllclent  to  go  to  the  Jury  thereon,   ibfd^ 

In  Laniflran  v.  New  York  Qas-Llgbt  Oa  0877)  71 
K.  T. ».  damages  were  claimed  for  negligence  In 
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discontinuing  tbe  supply  of  gas  and  removing  the 
meter  the  service  pipe  not  being  properly  closed. 
The  court  held  the  defendant  guilty  of  an  omission 
of  duty  in  neglecting  effectually  to  cap  and  close 
the  service  pipe  so  as  effectually  to  exclude  the  gas 
from  the  cellar  of  the  store.  Lannen  v.  Albany 
Gas-Llght  Oo.  (1871)  U  N.  Y.  tfO;  Holding  v. 
Liverpool  Oas  Oo.  (IBIS)  8  a  a  1,  6  N.  7.  Legal 
Obe.  77,  Anthon,  M.  P.  368,  naU. 

The  court,  in  Holding  v.  Liverpool  Gas  Oo.  (18481 
8aai,6N.  T.  Legal  Obs.  77,  Anthon,  N.  P.  866, 
noUt  held  that  the  outer  stop-cock  was  in  that  case 
so  obvious  a  protection  and  being  in  addition  in 
actual  use.  there  was  no  apology  for  ito  omission 
and  the  mischief  being  traced  to  that  cause  the  li- 
ability of  the  defendants  admitted  of  no  doubt. 

Where  it  was  admitted  that  the  death  of  the 
plaintiff's  minor  son  resulted  from  asphyxia  caused 
by  inhaling  illuminating  gas,  which  escaped  from 
a  broken  gas  pipe  in  the  street,  the  court  held  that 
even  without  reference  in  detail  to  the  uncontra- 
dicted evidence  tending  to  prove  that  the  proper 
city  authorities  bad  been  duly  notified  of  the  fact 
of  the  escape  of  gas,  and  that  they  neglected  for 
several  dajrs  to  locate  the  leak  and  replace  the 
broken  pipe,  the  plaintilTs  evidence,  if  believed  by 
the  Jury,  presented  a  case  of  inexcusable  and  pro> 
tracted  neglect  of  duty  on  the  defenflant*8  part  re* 
suiting  in  the  death  of  the  plaintiff's  son,  the  duty 
of  promptly  locating  and  stopping  the  leak  being 
one  that  devolved  solely  upon  the  proper  author!, 
ties  of  the  city.  Ottersbaidi  v.  Philadelphia  (1884) 
181  Pa.  111«  114. 

So  where  the  pipe  and  sewer  were  In  the  immedi- 
ate vicinity  of  each  other  and  there  was  a  defect 
in  the  former  from  which  through  negligence  gas 
escaped,  not  merely  by  absorption  or  by  gravity, 
but  also  by  pressure,  finding  Its  way  Into  the  sewer, 
the  fact  that  the  city  contractor  in  building  the 
sewer  disturbed  the  pipe  was  held  net  to  affect  or 
shift  the  oanse  of  action,  tbe  f acu  still  remaining 
that  gas  was  escaping,  and  that  the  company  know- 
ing of  the  defect  neglected  to  make  the  necessary 
repairs,  and  that  even  If  the  phdntiff  by  his 
own  negligence  occaslooed  the  defect,  that  fact 
would  not  make  the  cause  less  direct  so  as  to  de- 
feat his  action  on  the  ground  of  contributory  neg- 
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openfng,  iTiflfnntly  caused  a  terrible  explo- 
sion, tbe  flames  of  said  e8capiujB:and  burnlDff 
ras.  on  account  tlicreof,  extending  to  and 
beyond  the  pliilntifl,  who  at  the  time  was  at 
or  near  the  north  end  of  said  joint  of  pipe, 
completely  enveloping  him ;  and  that  on  ac- 
count of  said  explosion  and  burninj;  ^as,  the 
said  plaintiff  was  violently  thrown  a  distance 
of  many  feet,  and  his  clothing  was  burned, 
and  he  was  so  deeply,  seriously,  and  terri- 
bly burned,"  etc.  "That  all  of  his  said  in- 
juries Were  sustained  as  a  result  of  the  said 
negligence  and  carelessness  of  said  defend- 
ants, and  without  fault  on  his  part.** 

This  complaint  charges,  in  substance,  that 
the  appellants  were  guilty  of  negligence  in 
laying  a  natural -gas  pipe,  as  described,  upon 
the  public  highway,  and  in  transporting 
through  such  pipe,  as  so  constructed,  naturski 
gas  at  the  dangerous  pressure  of  800  pounds 
to  the  square  inch.  We  think  the  charge  is 
fully  sustained  bv  the  evidence.  That  the 
pipe  was  carelessly  put  together  is  evident 
from  the  numerous  leaks,  in  addition  to  tho 
one  at  the  crossing;  which  are  testified  to. 
It  was  additional  negligence  to  lay  such  a 
poorly  jointed  pipe,  containing  such  a  dan- 
gerous explosive,  loose  upon  the  ground 
where  the  public,    including  children  and 


other  inexperienced  persons,  were  passing 
day  after  day.  Besides  all  this,  it  was  a 
violation  of  the  law  to  lay  pipe  upon  the 
public  higliwuy.  Whatever  may  be  said  aa 
to  the  right  to  lay  gas  pipe  or  other  pipe,  in 
covered  trenches  along  the  highway,  after 
due  permission  obtained  from  proper  au- 
thority, and  80  laid  as  not  in  any  manner  to 
obstruct  the  highway  or  endanger  public 
travel,  there  can  be  no  question  that  it  is  un- 
lawful  to  occupy  tiie  surface  of  the  highway, 
as  done  in  this  case.  The  public  roads,  free 
from  any  obstructions  to  travel,  are  solely, 
and  from  fence  to  fence,  for  the  use  of  the 
traveling  public.  Ohio  db  M,  R.  Co,  v.  Trow- 
bridge,  126  Ind.  891;  Elliott,  Roada  &  Streets, 
chap.  24. 

And  we  think  that  the  jury  were  fully  au- 
thorized from  tJ^e  evidence  in  finding,  as  thej 
did  by  their  general  verdict,  that  this  negli- 
gence attached  to  all  the  appellants.  Snow- 
actually  put  the  pipe  together,  and  laid  it  in 
the  highway.  Doxey  lurnished  him  with 
the  pipe  anil  the  fittings,  and  located  the 
several  wells,  and  his  agents  took  up  the 
north  and  south  line,  cutting  and  unscrew- 
ing the  second  joint  from  the  first  at  the 
crossing.  The  accident  happened  after  this, 
and  after  Snow  had  ceased  to  use  the  pipe. 


licence.  Oil  City  Gas  Go.  v.  Robinson  (1881)  90  Pa. 
1,6. 

In  Burrows  v.  March  Gkis  k  Goke  Co.  (1872)  L.  B* 
T  Bxch.96, 41 L.  J.  Exch.46. 28  L.  T.  N.  8. 818, 20  Week . 
Bep.  493,  the  court  held  that  tbe  company  were 
iruilty  of  a  double  default,  first  In  supplying-  a  de- 
fective pipe,  and  secondly.  In  sending  kss  through 
it  in  quantities  calculated  to  produce  the  catas- 
trophe which  occurred,  the  escape  of  iras  beinff  the 
direct  consequence  of  their  breach  of  contract  and 
nece6e«rlly  dansrerous. 

And  where  the  defendant,  a  gas  fitter,  was  em- 
ployed by  the  plalniiff^s  master  to  repair  a  gas 
meter,  and  for  such  purpose  took  awuy  tbe  meter 
making  a  temporary  connection  by  means  of  a  fiexi- 
ble  tube  between  tbe  inlet  pipe  and  the  pipe  oon- 
necting  witb  the  bouse,  and  tbe  plaintiff  going  In 
performance  of  his  duty  with  a  lighted  candle  into 
the  cellar,  g»8  which  had  escaped  by  reason  of  the 
insufflciently  connected  tube  exploded  and  injured 
him.  tbe  Jury  found  the  work  negligently  done 
and  that  tbe  injury  proceeded  entirely  from  such 
nc»fli{rt'ucc,  and  the  court  held  the  defendant  lia- 
ble. Parry  v.  Smith  a879)  |L.  R.  4  a  P.  Dlv.  825,  48 
L.  J.  a  P.  731, 27  Week.  Rep.  801,  41  L.  T.  N.  8. 98. 

e.  in£v#cient  to  ettdblUin  neoUoenee, 
In  Tnylor  v.  Baldwin  (1889)  78  Cal.  517,  the  defend- 
ant  constructed  gas  works  and  laid  pipes  therefrom 
for  the  supply  of  his  own  property;  tbe  flow  of  gas 
decreasing,  plaintiff,  the  superintendent  of  the 
works,  acting  under  the  suggestions  of  others,  at- 
tempted to  increase  the  pressure  by  taking  the 
weights  out  of  the  buckets  attached  to  the  gas 
meter,  when  the  latter  tilted,  the  gas  escaping 
thereby  causing  an  explosion.  The  evidence 
showed  that  tbe  taking  of  the  weights  out  of  tbe 
bucket  removed  the  balance  from  the  receiver  and 
permitted  it  to  tip  over:  that  the  utmost  care  and 
caution  was  used  by  the  defendant  in  tbe  construc- 
tion of  the  works,  the  best  mechanics  and  engi- 
neers being  employed  by  him.  The  court  held  that 
tbe  defendant  was  not  liable  inasmuch  as  the 
plaintiff  knew  of  tbe  danger  and  acted  in  the  mat- 
ter without  tbe  authority  or  instructions  of  the  de- 
fendant, and  furt&er  that  the  accident  was  caused 
by  the  defendant's  own  negligence,  and  not  by  the 
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gunny  sack  afieged  to  have  been  left  over  the  gas 
pipe  in  tho  construction  of  tbe  works. 

Where  there  was  no  evidence  to  show  that  tbe 
defendants  had  not  made  suitable  provision  against 
tbe  consequences  of  ali  conflagrations  in  the  city, 
or  that  tbe  pipes  from  which  the  gas  escaped  were 
not  of  suitable  material  and  properly  laid,  or  that 
aU  appliances  for  the  proper  distribution  or  reten- 
tion of  gas  were  not  fully  provided,  or  that  the  of- 
fleers  and  agents  were  not  properly  skilled,  or  that 
tbe  work  as  a  whole  with  the  system  of  manage- 
ment adopted  was  not  adequate  to  aU  the  reason- 
able exigencies  of  the  business  no  better  system 
being  shown  to  exist,  the  injury  to  the  pipes  and 
the  leakage  of  gas  being  caused  by  the  fall  of  heavy 
buildings,  the  excessive  heat  and  all  the  distribu- 
ti velagencies  of  tbe  fire,— tbe  court  held  the  defend- 
ants not  liable.  Hutchinson  v.  Boston  Gas  Light 
Ck>.  (1877)  122  Mass.  219. 

In  that  case  It  was  contended  that  the  company 
had  notice  early  in  the  morning  of  tbe  explosion 
'^hat  the  gas  was  escaping  from  somewhere,**  and 
more  especially  in  the  adjoining  building,  and 
failed  to  respond  to  the  notice,  but  there  being  no 
evidence  that  tbe  escaping  gas  as  described  by  the 
party  giving  tbe  notice  was  the  cause  of  any  explo- 
sion whatever,  or  that  it  had  anything  to  do  with 
the  burning  of  the  building,  the  fire  originating  at 
another  point  of  the  street.    Ibid. 

Tbe  fire  in  question  followed  dose  npon  the  great 
fire,  which,  although  under  control,  required  great 
efforts  on  the  part  of  tbe  public  authorities  to  re- 
store order  and  prevent  further  calamity,  and  the 
court  was  bound  to  take  notice  of  it  in  considering 
tbe  nature  and  weight  of  the  evidence  relied  on  to 
prove  the  defendant's  negligence,  and,  upon  a  care- 
ful consideration  thereof,  there  was  not  enough  to 
Justify  a  verdict  for  the  plaintiff  charging  the  de- 
fendant with  negligence,  it  not  being  a  case  in 
which  negligence  could  be  inferred  from  the  hap- 
pening of  the  accident  alone.    IMd. 

And  although  there  was  evidence  that  the  de> 
fendant  company  had  a  large  number  of  valve 
boxes  in  the  vicinity  of  the  place  where  the  ex- 
plosion occurred  none  of  which  were  closed  for  Hie 
purpose  of  shutting  off  tbe  gas,  but  it  was  not 
shown  that  if  all  had  been  closed  the  leak  would 
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which  then  belonged  solely  to  Dozey.  Doxey 
thereafter  must  be  held  to  have  assumed 
finow's  former  charge  of  caring  for  the  pipe ; 
and  he  did  in  fact  afterwards  bury  this  line 
of  pipe  in  the  highway,  using  it  as  a  part 
of  the  permanent  line  to  Lebanon.  And  from 
the  fact  that,  a  month  before  the  accident, 
gas  was  delivered  to  the  city  of  Lebanon  from 
well  No.  1,  which,  by  the  pipe  passing  the 
crossing,  was  directly  connected  with  well 
No.  3,  the  jury  were  amply  Justified  in 
finding  that  the  gas  flowing  through  this  pipe 
from  well  No.  8  was  taken,  alone  with  the 
gas  from  No.  1,  to  be  distributed  oy  the  ap- 
pellant company  to  its  patrons  in  the  city. 
It  does  not  appear  from  the  evidence  that  any 
other  use  could  be  mode  of  the  gas,  for  Snow 
had  ceased  to  use  it  before  the  north  and  south 
line  was  taken  up,  and  two  weeks  before  the 
date  of  the  accident.  If  this  inference  of  the 
jury  that  the  company  was  in  the  actual 
use  of  the  gas  that  flowed  over  the  crossing 
at  the  date  of  the  accident  were  incorrect,  it 
was  the  duty  of  the  appellant  company  to 
show  that  fact,  and  by  introducing  upon  the 
trial  its  contract  with  Doxey,  or  by  other 
competent  evidence,  to  prove  the  absence  of 
liability  on  its  part.  The  evidence  adduced 
makes  a  prima  facie  case  against  the  com- 
pany. 


As  said  by  Mr.  Broom  (Le'^al  Maxims, 
039)  :    **  Where  a  party  has  the  means  in  his 

Sower  of  rebutting  and  explaining  the  evi- 
enoe  adduced  aguTust  him  if  it  does  not  tend 
to  the  truth,  the  omission  to  do  so  furnishes 
a  strong  inference  against  him."  Notwith- 
stand  in  fir,  therefore,  the  fact  that  Doxey  had 
not  at  the  time  fully  completed  his  contract, 
nor  formally  turned  over  the  plant  to  the  com- 
pany, yet  the  company,  being  in  the  actual 
use  of  the  gas  which  flowed  throu|;h  the  pipe 
over  the  crossings,  cannot  escape  liability  tor 
the  negligent  manner  in  which  the  gas  was 
conveyed  through  the  pipe  thus  carelessly 
constructed  along  the  public  highway. 

The  other  question— as  to  the  liability  of 
the  appellee,  and  whether  he  was  himself 
guilty  of  negligence  contributing  to  his  in- 
jury—is one  not  free  from  difficulty.  In  the 
complaint  it  is  alleged  that  ''plaintiff  was 
on  and  prior  to  the  20th  day  of  September, 
1890,  a  strong,  active,  intelligent,  and  ener- 
getic youtit^^man,  eighteen  years  of  age,  in 
good  health,  and  in  full  possession  of  all  his 
faculties. "  It  is  further  alleged  **  that  on  tho 
said  20th  day  of  September,  1800,  the  plain- 
tiff, who  was  a  young  man  eighteen  years 
old,  as  aforesaid,  and  who  was  passing  by 
said  public  road  crossings  and  said  pipe  line 
as  aforesaid,  and  who  stopped  to  look  at  said 


have  ceased,  or  that  it  was  practlcaUy  possible  to 
reach  and  close  them,  and  It  was  evident  that  there 
bad  been  made  a  sudden  demand  upon  all  the  re- 
sources of  the  company  to  meet  the  requirements 
of  the  occasion,  gas  escapinff  from  all  pipes  of  the 
burning  district,  the  court  held  there  waa  no  evi- 
dence that  all  resources  were  not  exhausted  in  du- 
ties that  irere  equally  or  more  preseiog.    IMd. 

The  fact  that  the  plain clff  made  no  claim  on  the 
defendants,  or  on  their  agent,  on  account  of  the 
damages  sustained  or  alleged  to  have  been  caused 
by  the  escape  of  gas  until  some  time  after,  is  ad- 
missible In  evidence  as  tending  to  show  that  the 
plaintiff  did  not  originally  attribute  his  lllDesB  to 
the  gas  which  escaped  into  the  house,  of  which  fact 
defendants  werei  entitled  to  avail  themselves. 
Emerson  v.  Lowell  Gas  Light  Co.  (I8flSB)  3  Allen.  410. 

In  Schmeer  v.  Gas- Light  Go.  of  Syracuse  (ISSSS)  65 
Hun,  878,  plaintiff  took  a  lighted  candle  for  the  pur- 
pose of  finding  the  escape  against  the  remonstrance 
of  other  people  in  the  building,  and  the  explosion 
occurred  which  caused  his  death,  subsequent  dis- 
covery showing  that  the  end  of  a  gas  pipe  which 
had  been  carried  to  the  hall  in  the  third  story  for 
the  purpose  of  attaching  a  meter  was  open.  A  gas 
fitter  and  plumber  of  the  city  was  employed  to  put 
the  pipes  through  the  building  which  was  a  new 
one.  whose  instructioos  were  **to  put  the  Joints 
together  in  red  lead,  all  pipes  to  be  capped,  proven 
tight  with  caps  left  on.**  It  was  proved  that  the 
service  pipe  was  of  proper  size,  properly  put  in 
and  left  in  a  proper  condition  with  the  gas  shut 
off,  a  shut-off  cock  being  properly  placed  in  the 
pipe  to  admit  of  its  being  turned  off  in  the  street, 
the  pipes  in  the  building  being  connected  with  this 
service  pipe  a  few  days  before  the  accident,  and  on 
application  by  a  tenant  for  gas  a  meter  was  at- 
tached to  the  horizontal  pipe  in  the  cellar  by  means 
of  a  branch  or  riser,  entirely  separate  from  those 
in  the  stories  above  and  the  gas  turned  on  In  the 
street,  the  operation  sending  the  gas  through  the 
meter  into  the  store  for  which  the  application  had 
been  made,  and  also  into  the  other  part  of  the  build- 
ing, thus  causing  the  accident.  The  court  held  the 
gas  company  not  liable,  as  it  merely  In  the  ordinary 
course  of  its  business  allowed  its  gas  to  be  taken 
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into  a  receptacle  furnished  and  owned  by  the  party 
himself,  preparatory  to  its  being  used  in  bis  build- 
ing, and  it  had  therefore  no  knowledge  or  reason- 
able  ground  for  believing  that  such  receptacle  was 
defective,  the  court  ordering  a  new  trial. 

So  where  the  question  was  whether  the  fiefcnd- 
ant*s  negligence  was  established  hy  a  lair  prepon- 
derance of  proof,  the  evidence  showing  that  on  a 
given  date  gas  was  leaking  in  the  cellar,  that  the 
plaintiff  and  another  boy  were  lawfully  standing 
upon  the  cellar  door  in  front  of  the  premises:  that 
the  housekeeper  being  notified  of  the  leak  called 
the  attention  of  the  defendant's  employes  to  the 
fact;  that  an  employ^  of  the  company  went  into 
the  cellar  to  search  for  the  leak,  or  its  cause,  when 
tfaeezplosion  occurred,— the  court  held  that  under 
the  circumstances  the  Jury  were  not  entitled 
to  infer  that  the  explosion  occurred  through  the 
negligence  of  the  employ^,  as  by  conjecture  and 
presumption  the  cause  of  accident  could  be  at- 
tributed to  any  one  of  several  causes  with  quite  as 
much  certainty  as  to  the  negligence  of  the  defend- 
ant, there  being  no  evidence  whatever  of  any  de- 
fective workmanship,  nor  of  the  defendant's  fail- 
ure to  make  repairs,  the  defendant  entering 
dlligentiy  upon  the  work  and  the  explosion  occur- 
ring before  the  discovery,  the  testimony  falling  to 
establish  negligence,  and  that  therefore  a  verdict 
of  the  court  below  in  p1a1nt1ff*s  favor  not  sup- 
ported by  the  evidence  should  be  reversed.  Erzy- 
wosynski  v.  Oonsolldated  Gas  Ck>.  of  New  York 
a8e5)11M1sc.ei. 

In  Oil  aty  Fuel  Supply  Go.  v.  Boundy  (1888)  VQ 
Pa.  449,  460,  the  court  held  that  in  order  to  warrant 
the  proof  of  admissions  by  an  agent  as  part  of  the 
res  aes/(F  it  must  appear  that  the  agent  was  spe- 
cially authorized  to  make  them,  or  his  power  must 
have  been  such  as  to  constitute  him  the  general 
representative  of  the  principal,  having  the  man- 
agement of  the  entire  bu6inej>s,  or  the  admissions 
must  have  formed  part  of  the  consideration  of  the 
contract,  or  if  they  were  noncontractual  must  have 
been  part  of  the  re*  oeftae.  Therefore  where  the 
evidence  showed  that  the  witness  was  only  agent 
for  H  certain  line  and  that  the  general  ofBce  of  the 
company  was  in  another  county,  and  the  accideiit 
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escaping  and  burninfi:  ns,  and  had  but  little 
know  lease  and  comprehension  of  the  dangers 
of  handling,  usinff,  and  transporting  natural 
gas,  was  in  said  highway  at  or  near  the  point 
where  this  joint  of  pipe  intersected  with  said 
line,  and  was  at  or  near  the  north  end  of  said 
pipe,  and  was  standing  there  looking  at 
said  escaping  and  burning  gas,  and  that 
without  fault  or  want  of  care  on  his  part,  and 
on  account  of  said  neglisenoe  and  careless- 
ness of  said  defendants,  the  said  joint  of  pipe 
was  blown  out,"  etc.,  causing  the  injury 
complained  of. 

While,  therefore,  the  appellee  was  in  the 
full  possession  of  his  strength  and  faculties, 
it  does  not  appear  from  these  allegations  that 
on  the  occasion  of  his  injury  he  was  himself 
guilty  of  any  negligence.  He  was  at  the 
time  on  the  public  highway,  where  he  had  a 
right  to  be.  Whether  he  walked,  or  rode  in 
a  wagon  at  the  invitation  of  his  neighbor,  or 
whether  he  stood  talking  with  an  acquaint- 
ance, and  watching  the  gas  pipe  or  any  other 
object,  was  an  affair  that  concerned  himself 
alone,  so  lonff  as  he  did  not  interfere  with 
the  equal  right  of  any  one  else  to  use  the 
highway.  Least  of  all  have  the  appellants, 
who  had  placed  an  unlawful  obstruction  upon 
the  highway,  a  right  to  complain  of  his  pres- 


ence. If,  however,  ft  should  appear  that  tiie 
appellee  was  aware  of  the  dangerous  char- 
acter of  the  obstruction  thus  placed  upon  the 
highway,  and,  notwithstanding  such  knowl- 
edge, should  persist  in  standing  in  the  im- 
mediate presence  of  the  danger,  and,  still 
more,  if  he  should  in  any  manner,  either  by 
his  own  act  or  by  suggestion  to  another,  hare 
aided  in  liberating  the  dangerous  explosive, 
he  could  not  recover  for  an  injury  thus 
brought  about.  It  appears  from  the  evidence 
that  tne  appellee  lived  near  the  crossing,  and 
within  a  mile  of  the  town  of  Sheridan,  for 
fifteen  years  prior  to  the  accident,  and  that 
for  four  or  five  years  previous  to  that  time 
gas  wells  were  put  down  in  and  around  that 
town. 

The  appellee  had  been  present  a  few  times 
at  the  drilling  of  the  first  well  in  Sheridan ; 
also,  when  they  fired  the  second  well.  Ho 
also  knew  of  the  use  of  gas  for  fuel  in  Sheri- 
dan, Noblesville,  and  other  parts  of  Hamil- 
ton county,  prior  to  the  drill  Ingof  the  wells 
for  the  Lebanon  Company.  He  was  also 
present  at  the  drilling  and  firing  of  these 
wellff,  and  knew  that  gas  was  piped  around 
from  well  No.  1  to  well  No.  2.  He  saw  the 
size  of  the  flames  from  the  wells,  and  heard 
the  noise.     He  had  been  warned  by  his  father 


occurred  when  the  agent  was  not  there  and  had 
not  been  there  and  knew  nothing  of  It  and  was 
accosted  in  another  city  by  the  plaintiff,  the  decla- 
rations of  such  aflrent  were  not  within  the  rule. 

Where  the  injury  suffered  resulted  from  ffas  in 
the  street  mains  which  was  clearly  traceable  to 
negligence  or  improper  meddling,  and  the  facts  as 
found  by  the  referee  showed  that  the  fault  did  not 
lie  at  tbe  door  of  the  city,  the  court  refused  to  find 
otherwise  than  for  the  defendant  company.  Straw- 
bridge  V.  Philadelphia  (1879)  18  Phila.  178,  86  Phiia. 
Leg.  Int.  276. 

So  the  possibility  of  injury  from  gas  escaping 
downward  to  coal  in  a  mine  140  feet  below  the  sur- 
face, instead  of  upward  to  tbe  air,  was  under  the 
evidence  considered  too  doubtfuU  remote,  and 
speculative  to  form  an  element  of  damage  to  ooal 
lands  crossed  by  a  pipe  line  laid  three  feet  beneath 
the  surface.  Wallace  v.  Jefferson  Gas  Go.  0892)  22 
Pltteb.  L.  J.  N.  8. 288, 29  W.  N.C.  848. 

And  in  a  case  where  the  unlawful  act  of  a 
thief,  whose  presence  was  neither  caused  nor 
procured  by  the  defendant,  was  the  immediate 
cause  of  €he  explosion,  tbe  damage  thereby  occa- 
sioned to  the  plaintiff  was  held  to  arise  from  a 
combination  of  circumstances,  and  accidental  so 
far  as  tbe  defendant  was  concerned^  Bofleld  v. 
Sommers  a878)  9  Ben.  626. 

In  that  case,  the  defendant  was  the  owner  of  a 
lighter  transporting  petroleum,  and  had  on  board 
a  deck  load  of  refined  petroleum  in  barrels,  tbe 
lighter  being  moored  for  tbe  night,  without  a 
watchman;  tbe  plaintifTs  boat,  at  the  same  wharf 
and  a  short  distance  from  the  lighter,  being  set  on 
fire  through  an  explosion  on  the  latter  boat.  It 
was  clainoed  there  was  negligence  on  the  defend- 
ant's part  in  leaving  tbe  lighter  without  a  watch- 
man, and  that  the  destruction  of  the  plaintiff's  boat 
resulted  therefrom,  and  that  no  precaution  being 
taken  to  prevent  the  access  of  the  thief  amounted 
to  negligence;  but  tbe  court  held  that  tbe  placing 
of  the  lighted  match  was  not  tbe  natural  result  of 
the  nonpresence  of  a  watchman,  and  that  there 
was  no  evidence  to  show  how  tbe  gas  escaped  Into 
tbe  cabin,  nor  to  show  that  the  presence  of  gas  in 
the  cabin  was  caused  by  any  negligence  on  the 
part  of  the  defendants;  neither  was  it  shown  that 
t9L.R.  A« 


the  presence  of  such  gas  was  to  have  been  ex- 
pected or  that  It  was  known  to  any  one,  and  there- 
fore there  was  no  want  of  due  precaution  against 
fire. 

IV  Contributory  neifitQenee. 

The  question  of  contributory  negligence  forms 
an  element  in  tbe  consideration  of  the  liability  of 
such  companies  for  damages  occasioned  by  explo- 
sions and  the  escape  of  gas,  and  it  has  been  held 
that  in  all  such  cases  negligence  being  the  gist  of 
an  action,  a  party  claiming  damages  mu^t  show 
that  he  has  not  failed  in  the  performance  of  hia 
duty,  in  relation  to  the  subject-matter  out  of 
which  the  suit  has  arisen.  Hunt  v.  Lowell  Gas 
Light  Co.  (1861)  1  Allen,  848. 

As  any  degree  of  neglect  on  his  part  contribut- 
ing to  the  injury  in  such  cases  destroys  his  right  to 
recoven  tbe  negligence  must  contribute  materially 
and  essentially  to  the  injury.  Oil  City  Fuel  Supply 
Co.  V.  Boundy  (1888)  122  Pa.  448;  Lanigan  v.  New 
York  Gas-Ligbt  Co.  (1877)  71 N.  Y.  29. 

Therefore  if,  after  reasonable  notice  of  the  dan- 
ger being  aware  of  the  inflammable  and  explosive 
character  of  gas  the  plaintiff  heedlessly  encounters 
it  be  is  without  redress.  Brown  v.  New  York  Gas- 
Ligbt  Co.  aSGO)  Anthon.  N.  P.  8S1, 856. 

And  must  be  held  responsible  for  a  disregard  of 
the  peril.  Lanigan  v.  New  fYork  Gas  Light  Go. 
Wfpra. 

The  maxim  volenti  non  jA  4n/ur(a  applyint  with 
all  its  force.    Ibid. 

For  the  assertion  of  a  right  involves  the  neoesstty 
of  showing  the  performance  of  a  corresponding 
duty.    Hunt  v.  Lowell  Gas  Light  Co.  supra. 

Thus  where  it  was  probable  that  gas  was  escap- 
ing from  the  leak  and  would  find  its  way  into  the 
sewer  in  quantities  sufBdent  to  produce  an  ex- 
plosion, and  plaintiff  (a  civil  engineer)  ought  to 
have  anticipated  the  result  and  not  have  entered 
the  sewer  with  a  lighted  lamp,  such  act  of  enter- 
ing being  contributory  negligeace  sufficient  to 
prevent  recovery.  Oil  City  Gas  Co.  v.  Robinson 
(1881)  99  Pa.  1,1^ 

A  civil  engineer  Is  presumed  to  have  some 
knowledge  of  the  dangerous  nature  of  illuminat- 
ing gas,  of  its  penetrating  powers,  and  explosiva 
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not  to  llgbt  the  gM  at  &nj  of  the  leaks. 
Parties  of  jouDg  people  with  whom  he  joined 
had  been  m  the  habit,  particularly  on  Sun- 
day eTeniogs,  of  congregating  at  the  cross- 
ing, lighting  the  gas,  and  watching  it  burn. 
Appellee  says  he  did  not  himself  light  the 
gas  or  touch  the  pipe.  On  these  occasions  he 
saw  the  end  of  the  ioint  of  pipe  raised  up 
and  let  down  seyerai  times,  sometimes  when 
the  gas  was  lit,  and  sometimes  when  it  was 
not.  On  the  Monday  night  prerious  to  the  ac- 
cident he  and  his  father  were  with  the  chari- 
vari party  at  the  crossing.  He  saw  the  gas 
lit  and  the  pipe  raised  up  that  eyening.  The 
fire  blazed  up  two  feet  or  more.  He  heard 
his  father  say  at  the  time,  ''Boys,  I  would 
not  do  that,*^  and  they  laid  the  pipe  down. 
On  the  day  of  the  accident,  when  talking  to 
the  boy  Griffin,  he  said  to  him,  ''If  the  plus 
was  took  out,  and  it  was  lifted  up,  it  woula 
make  a  nice  fire. "  On  that  occasion  he  no- 
ticed the  fire  stronger  than  usual,  and  that 
the  earth  near  it  was  burned  red,  like  tile. 
When  he  told  Griffin  about  taking  out  the 
plug  and  lifting  up  the  pipe,  Gritfin  said, 
"What  plug?"  and  they  both  walked  around 
to  the  end  of  the  pipe,  and  he  showed  Griffin 
the  plug,  when  Griffin  stooped  down  and 
lifted  up  the  pipe.  Appellee  was  then  stand- 
ing on  one  side  of  the  pipe,  and  Griffin  on 
the  other,  and  appellee  noticed  Griffin  turn 


to  look  at  the  fire  as  he  raised  the  pipe.  Ap- 
pellee  at  the  same  time  obseryad  the  fire  him- 
self Then  the  explosion  took  place.  The 
appellee  does  not  appear,  at  the  time,  to  have 
himself  touched  the  pipe,  and  for  this  rea- 
son, perhaps,  the  jury  aid  not  think  that  he 
was  guilty  of  contributory  negligence.  Con- 
sidering the  eyidence  adduced,  it  seems  yery 
doubtful  whether  this  conclusion  was  cor- 
rect. 

As  bearing  on  this  question,  the  following, 
with  other  instructions  given  the  jury,  is 
complained  of :  **  (7)  On  the  subject  of  con- 
tributory negligence  the  question  for  your 
consideration  Is  whether  the  plaintiff  himself 
was  in  fault  in  any  act  he  did  or  caused  to 
be  done  at  the  time  of  the  accident,  if  any 
such  act  has  been  proved  which  contributed 
to  the  injuries  sustained  by  him.  Anything 
any  other  persons  may  have  done  then  and 
there,  or  at  any  other  time,  independently 
of  himself,  and  for  which  he  was  not  re- 
sponsible, or  anything  he  may  have  done 
himself,  at  any  other  time  or  place,  in  way 
of  intermeddling  with  any  of  the  gas  wells 
or  pipe  lines  of  said  defendants,  or  either  of 
thetn.  if  any  such  acts  have  been  proven, 
would  not  affect  the  right  of  the  plaintiff  to 
recover  in  this  action,  unless  he  was  in  fault 
at  the  time  and  place  when  the  accident  oc- 
curred, in  doing  something  which  contrib- 


duiTBOter,  when  mixed  tai  oertain  quantities  with 
common  air,  and  where  he  knows  that  the  gas  es- 
capes and  saturates  tbe  adjacent  earth,  he  la  bound 
to  be  upon  hJs  guard.   IbUL 

But  an  ordinary  person,  one 'not  skilled  as  an  ex- 
pert. Is  not  bound  to  know  that  natural  fras  when 
mfzed  In  certain  portions  of  the  common  air  Is  ex- 
plosive.   Kibele  v.  Philadelphia  (1884)  106  Pa.  41. 44. 

And  the  same  principles  apply  when  the  act  is 
that  of  a  feUow  servant.  Lehigh  YaUey  Coal  Co. 
V.  Jones  (1878)  86  Pa.  482. 

If,  therefore,  tbe  injuries  were  occasioned  by  the 
plaintiiTs  own  careleMness,  he  can  only  recover 
for  the  natural  and  direct  consequences  of  the 
wrongful  act  of  the  defendant  and  not  for  the 
consequential  damages  which  might  have  been 
avoided  by  ordinary  care  on  bis  part.  Sherman  v. 
Vail  River  Iron  Works  Co.  (1861)  2  AUen,  6S4, 79  Am. 
Dec.  790. 

ret  if  the  plaintiff  was  put  to  expense  In  rea- 
sonable and  proper  attempta  to  exclude  the  gas,  de- 
fendants will  not  be  protected  from  responsibility 
to  the  extent  that  these  facts  were  Justified,  be- 
cause the  plaintiff  had  negligently  permitted  such 
injurious  consequences  to  follow  for  which  he 
could  have  no  remedy.    Ibid, 

And  although  there  may  be  some  slight  evidence 
of  contributory  negligence  yet  if  upon  an  exami- 
nation of  the  testimony  the  court  is  satisfied  that 
it  is  not  of  such  a  character  as  will  warrant  it  in 
virtually  declaring,  as  a  matter  of  law,  that  either 
the  plaintiff  or  the  deceased  was  guilty  of  negli- 
genoe  which  contributed  to  the  latter*s  death,  the 
plaintiff  will  be  entitled  to  recover.  Ottersbaoh 
V.  Phlladelphhi  a804)  161  Pa.  Ill,  114. 

Tbe  defendants,  sued  for  personal  injuries  to  a 
child  caused  by  the  escape  of  gas,  may  show  con- 
duct on  the  part  of  the  father  indicating  a  want  of 
ordinary  oare  in  adopting  suitable  precautions 
against  the  hurtful  effect  of  the  gas  after  it  has 
been  discovered  penetrating  or  pervading  the 
house  where  they  reside,  flolly  v.  Boston  Gas 
Light  Go.  0867)  8  Gray,  128, 60  Am.  Dec  SS8. 

It  being  competent  to  offer  proof  of  the  conduct 
»  L.a  A.  i 


of  the  parties  in  order  that  the  Jury  may  determine 
whether  the  plaintiff  has  not  neglected  to  use  or- 
dinary care  in  seeking  relief  or  resorting  to  ex- 
pedients readily  available  for  his  own  protection 
and  security.   Ibid, 

Thus  it  is  a  want  of  due  care  to  remain  in  a  house 
after  the  plaintiff  has  had  a  reasonable  opportu- 
nity to  procure  another  house  or  place  of  residence 
and  to  remove  thither,  the  defendants  not  being 
liable  for  consequences  which  ensued  after  such  re- 
moval might  have  been  made.  Hunt  v.  Lowell 
Gas  Light  Go.  (1861)  1  Allen,  348:  Holly  v.  Boston 
Gas  Lifrht  Co.  8Ui)ra:  Bartlett  v.  Boston  Gas  Light 
Go.  a875)  m  Mass.  688,  588, 10  Am.  Bep.  421:  Sher- 
man  v.  Fall  River  Iron  Works  Co.  (1861)  2  Alien,  624, 
79  Am.  Dec.  799. 

And  he  must  either  do  this  or  take  other  precau- 
tions for  his  sake  until  the  leak  is  disoovered  and 
stopped,  as  he  cannot  knowingly  take  upon  hlm- 
seif  such  a  risk  and  then  seek  to  charge  a  city 
therewith.  Kibele  v.  Philadelphia  (1884)  106  Pa.  41« 
44. 

So  if  a  tenant,  upon  discovering  the  presence  of 
gas  in  large  quantities  upon  the  premises,  neglects 
to  give  notice  to  the  agents  or  servants  of  the  coul- 
pany.  Bartlett  v.  Boston  Qtm  Light  Co.,  Hunt  v. 
Lowell  Gas  Light  Ca  and  Sherman  v.  Fall  River 
Iron  Works  Co.  supra. 

Where  the  husband,  nodfyhig  the  company  of  an 
escape  of  gas,  sent  a  servant  with  a  light  to  stop 
the  leak,  and  followed  with  another  light  for  tlie 
purpose  of  assisting  him,  the  carrying  of  the  light 
was  bold  such  contributory  negligence  on  the  bus- 
band^s  part  as  precluded  a  recovery  for  damages 
against  the  company.  Valine  hB  Quality  v.  The 
New  City  Ghis  Co.  (1872-8)  (a  Canadian  case)  7  Am. 
L.  Rev.  787. 

Bo  nn  experienced  miner  killed  by  an  explosion 
occasioned  by  his  lighted  lantern  in  passing  near 
an  oil  weU  from  which  he  smelled  gas  epcaping, 
which  was  so  great  and  created  so  much  noise  that 
he  was  not  In  ignorance  of  its  existence,  and  had 
perfect  knowledge  of  tbe  great  danger  of  ap- 
proachfaig  it  with  the  flame  of  fire,  was  charged 
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nted  to  his  own  injuries."  This  seems  too 
broad.  From  it  the  jury  were  given  to  un- 
derstand that  anything  which  tiie  appellee 
might  have  done  before  the  date  of  the  acci- 
dent could  not  be  taken  into  account.  His 
experience  as  to  the  dangerous  nature  of 
natural  gas,  the  admonition  of  his  father  not 
to  light  the  leaks,  and  warning  the  boys  of 
the  charivari  party  to  let  the  pipe  alone,  were 
matters  of  knowledge  which  would  certainly 
affect  his  responsibility  on  the  day  of  the  ac- 
cident, even  though  drawn  from  events  that 
occurred  on  former  occasions.  Still  more 
questionable  is  the  clause  of  the  instruction 
that  **  anything  he  may  have  done  himself  at 
any  other  time  or  place,  by  way  of  inter- 
meddling with  any  of  the  gas  wells  or  pipe 
lines,  .  .  .  would  not  affect  the  right  of 
the  plaintiff  to  recover." 

It  was  charged  as  a  part  of  the  defense  that 
the  working  up  and  down  of  the  joint  of  pipe 
on  the  night  of  the  charivari  and  at  other 
times  had  so  loosened  the  Joint  at  the  T  that 
when,  at  the  suggestion  of  appellee.  Griffin 
lifted  it  up  at  the  time  of  the  injury,  the 
loosened  and  weakened  joint  suddenly  gave 
way,  when  but  for  the  disturbances  on  former 
occasions  it  might  have  withstood  the  weak- 
ening caused  by  Griffin's  raising  it  up. 
Whatever  may  have  been  the  facts  as  to  this, 
the  appellants  had  a  right  to  make  such  proof 
as  they  were  able ;  and  if,  in  fact,  appellee 


himself,  by  his  own  act,  or  by  participating 
in  the  acts  of  others,  either  on  the  occasion 
of  the  charivari,  or  at  other  times,  had  in  any 
degree  caused  the  loosening  or  weakening  of 
the  joint,  and  so  helped  to  bring  the  injury 
UDon  himself,  he  ought  not  to  recover.  The 
effect  of  the  instruction  was  to  exclude  from 
the  consideration  of  the  jury  all  former  acts 
of  the  appellee  in  connection  with  the  wells 
or  the  pipe  lines,  and  to  confine  their  atten- 
tion strictly  to  his  actions  at  the  time  and 
place  of  the  accident. 

We  do  not  think  that  the  error  in  this  in- 
struction is  cured  in  any  other  instructions 
^iven,  if,  indeed,  it  could  be  cured  by  other 
instructions.  The  all-important  question, 
after  establishment  of  the  negligence  of  ap- 
pellants, is  whether  the  appellee  was  or  was 
not  negligent,  and  we  do  not  think  that  his 
negligence  or  want  of  negligence  is  to  be 
measured  solely  by  what  he  did  on  the  occas- 
ion of  his  in  j ury.  The  error  was  probably  an 
inadvertence  on  the  part  of  the  learned  and 
accomplished  trial  judge;  but  we  think  it 
was  nevertheless  calculated  to  lead  the  jury 
away  from  the  consideration  of  important 
evidence  in  the  case,  and  therefore  that  a  new 
trial  ought  to  be  granted.  Other  alleged  er- 
rors discussed  by  counsel  need  not,  as  we 
think,  be  considered. 

Thi  judgment  u  r&9ened,  with  instructions 
to  grant  a  new  trial. 


with  oontributorj  negUflrenoe,  although  the  owners  |^ 
of  the  well  bad  not  ezeroised  oare  usual  in  such 
cases.  McCOafferty  v.  Visher  (1886)  (Fa.)  1  Gent.  Bep. 
671. 

And  where  the  proximate  cause  of  the  explosion 
was  the  introduction  of  a  liflrht  into  the  cellar  by 
the  servants  of  the  plaintiff  under  his  immediate 
directions,  the  plaintiff  having  for  a  lonff  time  been 
aware  that  the  gtus  had  escaped  and  was  escapingr 
into  his  cellar  and  flndlngr  its  way  into  other  parts 
of  the  bulldlDR.  it  will  be  presumed  tbat  he  knew  it 
was  accumulating  in  largrer  quantities  and  in  more 
condensed  form  in  the  cellar,  which  was  seldom 
opened.  Lanigan  v.  New  York  Gas  Liffht  Co. 
aSTT)  71 N.  Y. ». 

In  the  above  case  plaintiff  knew  of  the  escape  of 
fras  and  bad  occasion  to  visit  that  part  of  the  prem- 
ises with  lights,  and  therefore  it  was  a  voluntary 
and  ueglifirent  exposure  of  hlsproperty  to  danger 
not  to  see  that  the  escape  of  gas  was  properly 
prevented,  the  fact  that  he  had  frequently  before 
exposed  himself  and  property  to  the  same  risk  and 
epcHped  with  impunity,  not  exempting  him  from 
the  consequences  of  his  carelessness  when  damage 
ensued,  the  prior  acts  not  justifying  bis  negligence 
on  that  occasion  or  proving  it  prudent  to  take  a 
lighted  match  or  candle  into  the  cellar.    IbUL 

Where  it  appeared  that  the  house  occupied  by 
the  plaintiff  was  situated  several  hundred  feet  from 
the  leak  in  the  pipe,  and  on  a  street  through  which 
the  gas  was  not  conducted,  there  being  no  direct 
communication  with  the  pipe  through  which  the 
gns  flowed  and  the  plaintiff^  house,  the  escape  be- 
ing through  a  private  drain  into  the  cellar,  of  which 
matter  the  defendants  had  no  knowledge  or  infor- 
mation such  as  would  lead  tbem  to  suppose  that 
the  gas  had  made  its  way  into  the  house,— it  was 
held  tbat  if  the  defendants  did  not  know  of  the  leak 
in  the  pipe  which  caused  the  gas  to  escape  into  the 
house,  and  by  the  use  of  reasonable  care  and  after 
due  inquiry  could  not  ascertain  the  fact,  the  plain- 
tiff had  no  right  to  remain  passive  and  permit  the 
nuisance  to  exist  for  a  number  of  days  to  his  injury 
S»  L.  R  A. 


and  then  olalm  the  damages  during  the  whole  time, 
due  diligence  requiring  some  action  on  the  plain- 
tiff^ part.  Hunt  v.  Lowell  GaspJIght  Co.  (1881)  1 
Allen,  848. 

But  where  the  facts  showed  that  the  deoeaaed  was 
acting  under  a  certain  stress  of  duty,  the  Jury  would 
be  warranted  in  finding  that  the  risk  run  did  not 
appear  to  be  great,  and  in  fact  would  not  have  been 
great  if  there  had  been  ventilation,  and  that  there- 
fore the  deceased  could  take  such  risk  as  was  man- 
ifest without  losing  the  protection  of  the  law. 
Finnegan  v.  lUl  Blver  Qbb  Works  Oo.  (1883)  168 
Mass.  81L 

So  where  a  gas  pipe  had  been  Injured  by  an  acci- 
dent occurring  to  the  exterior  pipe  from  which  gas 
had  escaped  all  the  afternoon,  and  the  workmen 
were  notified  thereof  and  expected  to  remedy  it 
and  finished  their  work  later  in  the  day,  deelarlng 
tbat  it  was  done,  and  an  hour  or  two  later  the 
plaintiff  dosed  his  bam,  but  notloed  a  smell  of  gas 
which  led  him  to  look  at  the  meter  and  occasioned 
remai*k,  the  facta  showing  that  the  odor  of  gas 
and  the  leak  during  the  afternoon  might  have  ae- 
oounted  for  the  smell,  and  that  the  workmen  had 
been  engaged  thereon,  the  court  held  that  the 
natural  presumption  was  that  the  odor  was  not 
due  to  an  undiscovered  leak,  but  the  escape  of  gas 
before  the  repairing  of  the  discovered  leak,  and 
therefore  was  not  sufficient  to  show  oontrlbutory 
negligence  on  the  plaintlfrs  part.  Lee  v.  Troy  Cit- 
izens Gas-Liirht  Co.  a885i  98  N.  Y.  115, 118w 

And  a  boy  six  years  old,  who  was  ordered  to  keep 
away  from  a  diteh  across  which  he,  with  othen, 
waj(  Jumping  allowing  the  stuff  to  fall  down,  bnt 
who  had  no  knowledge  or  was  not  warned  of  any 
danger  from  gas,  was  held  not  guilty  of  contribu- 
tory negligence  by  remaining  there,  so  as  to  pre- 
vent recovery  for  injuries  received  by  an  explosion. 
Kummele  v.  Allegheny  Heating  Co.  QSOSi  (Faj  li 
Atl.  Rep.  78. 

Bee  also  head  V.,  infnu 
V.  (iuestiovs  for  and  instructions  to  the  furft. 

The  question  of  liability  for  the  escape  ^n^  w- 
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1.  A  eomplalnt  ehmrgiw^  ^  ff^M  eom- 
pmxky  with  neglisence  in  Ikilin^  to  eat 
off  the  sapply.of  gmm  from  a  buildlncr  fn 
which  there  waa  a  defective  pipe,  and  deoylnff 
that  plaintiff  was  frailty  of  contributory  ncffll- 
fence,  is  insufficient  to  show  that  the  negligence 
of  such  company  waa  the  efBcient  cause  of  an  in- 
jury to  plaintiff  from  an  explosion,  as  this  would 
be  impcasible  without  some  agenoy  aotinjr  upon 
the  leaking  gas. 

8.  It  is  a  matter  of  common  kno  wled^^ 
that  .natural  gas  will  not  explode  spontaneously 
without  some  agency  acting  upon  It^ 

8*  A  plaintiff  miwt  be  preeomed  to  hawe 
caoflod  an  explosion  of  natural  gas  by  his 
own  act,  where  his  complaint  against  a  gas  com- 
pany for  the  explosion  does  not  obarge  the  com- 
pany with  any  negligence  except  in  failing  to 
out  off  the  supply,  and  does  not  make  any  allega- 
tion as  to  the  cause  of  the  explosion. 

(Hay»,1«M.) 

APPEAL  hj  plaintiif  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  an  action  brought  to  re- 


cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  P.  Baker  for  appellant. 

Mean,  Winter  A  Elam  for  appellee. 

Hackney*  C9k.  X,  deliTered  the  opinion 
of  the  court : 

This  action  was  by  the  appellant,  and  by 
it  he  sought  to  recover  damages  for  personal 
injuries  resulting  from  an  explosion  of  nat- 
ural gas.  The  complaint  was  in  two  para- 
graphs, to  each  of  which  the  lower  court 
sustained  the  appellee*s  demurrer,  and  that 
ruling  is  the  only  assigned  error.  The  ma- 
terial facts  alleged  were  that  the  appellee 
was  engaged  in  supplying  natural  gas,  for 
fuel  and  other  purposes,  to  the  citizens  of 
the  city  of  Indianapolis ;  that  a  tenement  oe- 
cupied  by  one  Eilbum  was  supplied  with 
natural  gas  by  said  company,  through  a 
service  pipe  of  said  company,  extending 
from  its  mains  to  the  properly  line,  and 
there  connecting  by  a  valve  with  the  pipes 
of  said  tenement ;  that  said  tenant  discovered 
that  the  gas  was  escaping  from  the  pipes 
upon  said  premises  an  J  after  passing  through 
said  valve ;  that  she  employed  the  appellant, 
an  experienced  plumber,  to  locate  and  rem- 
edy the  defect  in  the  pipes  which  permitt(d 


plosion  of  gas  is  to  be  judged  of  by  the  Jury  ao* 
cording  to  the  subject-matter  and  force  and  danger 
of  the  material  under  the  defendant's  charge,  and 
the  circumstances  of  the  case.  Holly  v.  Boston 
Gas  Light  Co.  (1867;  8  Gray,  123. 09  Am.  Dec.  288. 

The  plaintiff  can  only  prove  what  care  he  has 
himself  taken,  and  it  is  then  to  be  determined  by 
the  Jury  whether  it  was  sufficient  so  far  as  depends 
upon  that  question,  to  entitle  him  to  recover  dam- 
ages for  the  injury  sustained.  Emenon  v.  Low- 
ell Gas  Light'Co.  (1862)  8  Allen,  4ia 

8o  the  question  of  contributory  negligence  on 
the  plalntilTs  part  is  for  the  Jury  to  decide.  Bibele 
▼.PhUad.iphlaaS8i)  106  Pa.  4L  44:  Ottersbach  v. 
Philadelphia  (1804)  181  Pa.  lUt  U4. 

It  is  alao  witbin  the  province  of  the  Jury  to  decide 
whether  the  immediate  communication  to  the  offi- 
cers or  agents  of  the  gas  company  that  such  a  leak 
had  occurred  was  not  a  neceesnry.  or  reasonable 
measure  of  precaution,  of  which  those  liable  to  suf- 
fer from  inhaling  the  gases  ought  to  have  availed 
themselves.    Holly  v.  Boston  Gas- Light  Ck>.  fupra. 

And  the  jury  should  be  instructed  that  if  the  de- 
fendants did  not  know,  and  by  the  use  of  due  care 
could  not  ascertain,  that  the  gas  was  escaping  into 
the  plaintiff's  bouse,  they  would  not  be  liable  for 
damages  sustained  after  the  time  when  the  plains 
tiff,  in  the  exercise  of  due  care,  could  have  given 
notice  to  the  defendants,  and  they  had  thereby  op- 
portunity given  to  prevent  the  further  continu- 
ance of  the  escape.  Hunt  v.  Lowell  Gas  Light  Ck). 
(1881)  1  AUen,  848.  citing  Peyton  v.  London  (18»)  9 
Barn,  ft  C.  726, 8  Car.  ft  P.  863. 

It  is  a  question  for  the  Jury  whether  upon  the 
tiabUity  attending  the  construction  of  a  sewer,  a 
gas  company  having  a  proper  system  of  Inspection 
would  or  ought  to  have  knowledge  of  a  leak  In  its 
pipe  caused  by  the  construction  of  the  sewer, 
sooner  than  the  leak  was  in  fact  discovered. 
Koelscb  V.  Philadelphia  Co.  (1898)  18  U  B.  A.  789, 162 
Pa.36& 

So  it  is  for  the  Jury  to  consider  whether  remain- 
ing in  a  house  after  it  becomes  known  to  its  in* 
mates  that  it  is  being  filled  with  the  gSs  escaping 
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from  a  leak  in  the  pipes,  is  not  a  manifest  want  of 
prudence.  Holly  v.  Boston  Gas  Light  Co.  and 
Kibele  v.  Philadelphia,  fiipra. 

And  if  the  defendants  in  making  the  necessary 
excavations  occupy  more  time  than  is  reasonably 
requisite  for  the  purpose,  such  delay  and  tardiness 
make  the  droumstances  proper  to  be  considered 
by  the  jury  in  forming  an  opinion  upon  their  al- 
leged inattention  and  negligence.  Bmerson  v. 
Lowell  Gas  Light  Co.  fiipra. 

Where  the  break  on  the  inside  of  the  foundation 
wall  was  caused  by  one  of  two  causes,  either  by  the 
blow  of  the  heavy  stone  on  the  service  pipe,  or  by 
a  forcible  twisting  of  the  Inner  couplings,  in  the 
process  of  putting  on  a  new  elbow  on  the  outside 
of  the  foundation,  whichever  it  was;  and  whether 
the  workman  could  or  should  have  discovered  the 
leak  and  repaired  it,— are  questions  which  the  court 
should  submit  to  the  Jury.  Lee  v.  Troy  Citlsens 
Gas-Light  Co.  (1886)  96  N.  Y.  118. 

In  an  action  against  a  gas  company  for  negli- 
gently allowing  the  escape  of  gas  from  their  main 
into  premises  where  lights  were  known  to  be  bum. 
ing,  the  plalntiff*s  case  being  that  the  gas  found 
entrance  through  an  open  window  nearly  level 
with  the  trench  from  the  main,  after  a  hole  had 
been  made  in  the  main  for  the  purpose  of  inserting 
the  service  pipe,  it  was  held  that  even  if  the  Jury 
thought  the  gas  so  entered,  it  was  still  a  question 
for  them  whether  the  defendsnt^s  men  might  rea- 
sonably have  foreseen  and  were  bound  to  have  the 
window  dosed.  Bleokiron  v.  Great  Central  Gas 
Consumers  Co.  (1860)  2  Post,  ft  F.  487. 

Where  the  witnesses  and  among  them  the  city 
patrolmen  testified  to  smelling  the  escape  of  gas 
for  some  time  prior  to  the  accident,  and  the  evi- 
dence  indicated  a  broken  pipe  and  the  need  of  im. 
mediate  repairs,  it  was  held  it  might  well  be  sup- 
posed that  the  proper  officers  ought  to  have 
discovered  the  leak,  and  that  it  was  part  of  the  bus- 
iness of  the  patrolmen  to  have  informed  them 
thereof,  such  matters  being  questions  for  the  Jury 
which  ought  to  be  submitted  to  them.  Kibele  v. 
PhiUdelphla  (1884)  106  Pa.  41, 44. 
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the  gas  to  80  escape ;  that  said  VaWe  was  for 
the  purpose  and  was  the  only  means  of  cut- 
ting off  the  supply  of  gas  from  the  appellee's 
mams  to  said  premises,  and  it  was  under  the 
exclusive  control  of  the  appellee;  that,  to 
repair  said  defect,  it  became  necessary  to 
.have  said  supply  of  gas  cut  off,  and  for  that 
purpose  the  appellee  was  repeatedly  requested 


and  promised  to  have  said  valve  tamed  with- 
out delay,  but,  through  the  negligence  of 
said  company  and  its  incompetent  servants, 
said  valve  was  not  so  turned,  and  said  gas 
continued  to  escape,  within  said  tenement, 
for  more  than  twentv-four  hours ;  that  dur- 
ing that  period,  and  while  upon  a  second 
visit  to  said  premises,   the  appellant  was 


An  instruotion  to  the  jury  that  it  was  in  law  the 
dutj  of  the  defendants  to  exercise  reasonable 
care  and  Bupervislon  of  gas  boxes  placed  by  tbem 
in  the  public  streets  of  the  city,  is  correct.  District 
of  Columbia  v.  Washinirton  Gas  Light  Co.  (1891)  9 
Mackey,  89. 

So  where  the  defendant  contends  that  plalntllf 
might  have  prevented  the  damage  by  using  a 
proper  trap,  a  charge  to  the  effect  that  whUe  that 
might  have  been  proper  in  guarding  against  sewer 
gas,  it  was  for  the  jury  to  ooDslder  whether  he 
ought  to  expect  to  find,  or  be  bound  to  guard 
against.  Illuminating  gas  in  a  common  sewer,  and 
whether  his  not  providing  such  a  trap  showed  want 
of  care  od  his  part,  is  correct.  Butcher  v.  Provi- 
dence Gas  Co.  a878)  12  R.  1. 149, 84  Am.  Bep.  626. 

And  a  charge,  that  when  the  defect  was  discov- 
ered the  defendant  should  have  adopted  reasouable 
remedies  to  prevent  the  injury,  and  that  if  the  in- 
jury resulted  from  the  joint  carelessness  of  plain- 
titf  and  defendant,  plaintiff  could  not  recover,  was 
)ield  sufficient.    Ibid, 

An  instruction  to  the  effect  that  whether  the 
plaintiffs  were  made  sick  by  the  defendants  gas 
ulonc,  or  by  the  gas  generated  in  the  same  drain 
through  which  it  passed,  if  carried  by  the  defend- 
ant's gas  into  the  house,  the  defendants  are  equally 
liable,  provided  the  jury  should  find  the  plaintiffs 
not  guilty  of  negligence  and  that  the  defendants 
were  guilty  of  negligence,  is  correct.  Hunt  v. 
Lowell  Gas  Light  Co.  a864)  8  AUen,  160, 86  Am.  Dec 
097. 

Where  the  jury  in  the  main  part  of  the  obarge 
were  told  that  the  burden  of  proof  was  on  the 
plaintiff  to  show  affirmatively  ''that  the  injury  was 
occasioned  by  the  negligence  of  the  servants  of  the 
defendant  company;  and  that  in  no  material  degree 
did  the  negligence  of  the  tenant  of  the  plaintiff 
contribute  to  that  injury;**  that  '*the  question  was 
whether  either  of  the  parties  were  negligent,  or 
not,  if  either,  which;**  that  the  plaintiff  must  satisfy 
**upon  the  whole  evidence  by  a  fair  preponderance 
of  the  evidence  that  he  was  in  the  exercise  of  due 
care,  of  such  care  as  a  prudent  man  might  reason- 
ably be  expected  to  exercise  under  the  circum- 
stances; that  the  explosion  was  caused  by  the  neg- 
ligence of  the  defendants**  t  he  company  bemg  liable 
in  damages  *if  the  plaintiff's  tenant  was  in  the  ex- 
ercise of  due  care;**  if  the  tenant  ''^having  discov- 
ered the  presence  of  gas  in  unusual  quantities  in 
the  house,  or  in  a  room  of  the  house,  did  not  take 
reasonable  means  and  precautions  to  remove  and 
exclude  the  gas,  or.  not  knowing  what  such  pre- 
cautions were,  did  not  inform  tbe  servants  of  the 
defendant  that  gas  was  escapiug,  or  make  some 
reasonable  effort  to  notify  them,  and  if  he  reck- 
lessly brought  the  flame  of  tbe  candle  into  contact 
with  gas  and  air  of  the  room,  his  want  of  care  will 
prevent  recovery,**— the  court  held  such  instruo- 
tions  were  not  erroneous.  Bartlett  v.  Boston  Gaa 
Light  Co.  (1877)  122  Mass.  209. 

Where  the  plalntiff*s  request  for  instructions  to 
the  jury  had  reference  to  the  duty  imposed  upon 
the  tenant  in  using  a  light  while  trying  to  find  the 
escape  of  lUuminatmg  gas,  and  the  tenant  had  tes- 
tified that  he  supposed  the  gas  to  come  from  the 
furnace  and  therefore  not  liable  to  explode,  and 
that  he  went  into  the  cellar  to  examine  the  furnace, 
the  whole  question  presented  was  as  to  the  single 
act  of  going  into  the  cellar  with  a  light;  whether 
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that  act  was  negligence  depending  on  whether  the 
tenant  acted  reasonably  In  supposing  It  was  a  kind 
of  gas  which  would  not  ignite  and  explode  from 
the  flames  of  a  candle,  and  therefore  the  judge  in 
giving  such  instructions  took  nothing  from  the 
jury  improperly.   Ibid, 

But  if  there  Is  no  evidence  to  prove  negligence, 
it  Is  not  for  the  jury  but  for  the  court  to  decide, 
the  case  bemg  a  specific  instruction  to  return  a 
verdict  for  the  defendant.  Allegheny  Heating  Go. 
V.  Bohan(1888)  118  Pa.  228,  S28. 

And  in  such  a  case  it  is  error  to  instruct  the  jury 
that  it  is  for  them  to  consider  and  deoida  whether 
there  is  negligence  or  not.    Ibid, 

Therefore  where  there  was  no  evidence  to  show 
that  the  plaintiff  knew  that  gas  was  escaping,  and 
omitted  natural  and  necessary  precautions,  a  re- 
fusal of  the  judge  to  present  to  the  jury  a  question 
for  which  there  Is  no  foundation  m  the  proof,  will 
be  sustained.  Lee  v.  Troy  Citizens  Gas- Light  Co. 
a886/ 96  N.  7.115.  U8. 

On  a  charge  to  tbe  jury  to  the  effect  that  If  the 
plaintiff  had  reason  to  believe  that  the  gas  was  escap- 
ing, and  knew  the  danger  of  escaping  gas,  and  left 
his  horse  in  the  stable  without  providing  for  the 
danger,  thlniring  the  escape  was  not  sufficient  to  do 
any  damage,  he  could  not  reoover,  the  court  held 
that,  as  an  absolute  matter  of  law  that  oould  not 
properly  be  said  because  negligence  was  not  an  in- 
evitable and  necessary  inference,  and  although 
there  was  reason  to  believe  that  gas  was  escaping, 
yet  such  reason  was  m  that  case  balanced  and  neu- 
tralized by  other  reasons  to  the  contrary,  it  being 
poeslble  that  gas  may  escape  sufficiently  to  taint  tbe 
air  with  its  odor  and  yet  not  sufficiently  to  endanger 
animal  life,  so  that  the  plalntiff*s  closing  of  the 
barn  after  the  workmen  who  has  been  attending  to 
the  gas  had  left  for  a  single  night  might  not  be  ab- 
solutely and  necessarily  a  negligent  act.   IhUL 

See  also  Flint  v.  Gloucester  Gtas  Light  Oo.  (186S)  3 
Allen,  843,  and  Butcher  v.  Providence  Gas  Go.  (1878) 
U  U.  L 149,  34  Am.  Rep.  686.  infra,  head  VIL;  Fuchs 
V.  St.  Louis  (1896)  (Mo.)  81 8.  W.  Bep.  U5,  infra,  head 

xni. 

VL  Effect  of  contributing  eausea. 

In  an  action  against  a  gas  company  to  reoover 
damages  for  an  escape  of  gas,  the  fact  that  other 
causes  contribute  to  the  plamtilTs  damage  is  no 
bar  to  the  action,  but  may  affect  the  question  of 
damages.  Sherman  v.  Fall  River  Tron  Works  Co. 
0862)  6  Allen,  213. 

The  mere  fact  that  furnace  gas  co-operated  in 
producing  tbe  Injury  will  not  excuse  the  defend- 
ant from  liability  for  so  much  of  the  injury  as  the 
jury  find  due  to  the  negligent  escape  of  gas.  But- 
cher V.  Providence  Gas  Co.  supra. 

A  gas  company  is  not  relieved  from  liability  for 
personal  injuries  resulting  from  its  negligence  in 
not  excirdslng  a  reasonable  supervision  over  a  gas 
box  beneath  a  sidewalk,  by  the  fact  that  its  posi- 
tion had  become  dangerous  by  reason  of  the  oity*s 
widening  the  sidewalk,  as  the  more  dangerous*  its 
location  becomes  by  an  authorized  act  of  the  city, 
the  greater  is  its  duty  to  keep  it  safely  covered. 
District  of  Columbia  v.  Washington  Gas  Light  Co. 
(1891)  9  Mackey.  88. 

A  lateral  connection  with  a  gas  company*s  main 
pipes,  including  a  gas  box  in  the  street,  being  in 
legal  contemplation  a  part  of  tbe  company *8  ap- 
paratus, where  the  company  alone  Isauthoriaed  br 
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i^nghged  in  eearchlnc  for  gafd  defect,  and, 
while  80  engaged,  said  natural  gas,  tlien  be- 
ing inflammable  and  liable  to  explode,  did 
explode,  with  such  violence  as  to  produce 
the  injuries  complained  of.  It  is  also  alleged 
that  appellant  was  free  from  contributory 
negligence,  and  that  the  appellee  knew  of 
the  dangerous  character  of  said  natural  gas ; 


btit  there  is  no  allegation  as  to  the  cause  of 
such  explosion,  nor  that  the  gas  would  have 
exploded  without  some  intervening  agency. 
That  it  was  negligence  to  omit  to  turn  off 
the  gas  from  said  premises  when  so  requested 
is  not  controverted,  and  we  do  not  decide 
otherwise ;  but  it  is  insisted  that  this  alleged 
negligence  was  not  the  proximate  cause  of 


the  legislature  to  make  such  oonnectlons,  althousrh 
In  f«ct  made  and  paid  for  by  the  lot  owner  under 
an  authorlzpd  municipal  ordinance,  and  the  com- 
pany is  liable  for  personal  injuries  resulting  (rom 
tte  failure.    Ibid, 

If  ff  as  pipes  laid  In  a  street  are  broken  by  heavy 
piles  of  bricks  removed  from  old  bulldinfra  throiifrh 
an  unlawful  use  of  the  streets,  and  also  by  the 
carelessnees  of  dumping  heavy  building  materials, 
the  gas  company  will  not  be  liable,  but  if  they  are 
broken  from  the  ordinary  and  customary  use  of 
the  streets,  the  contrary  is  the  case.  Brown  v. 
New  York  Gas  Light  Co.  (1850)  Anthoo,  N.  P.  3S1, 


VII.  Weet^nealiaene^^thUrdpenotL 

Where  a  person  employs  a  man  to  f  uznisb  ma^ 
terlala,  and  another  to  do  the  work  with  those 
materials,  if  the  second  man  is  guilty  of  negligence, 
the  first  will  not  be  relieved  from  liability  where 
the  primary  cause  of  the  injury  sustained  was  the 
defective  material  so  supplied.  Burrows  v.  March 
Gas  &  Ooke  Co.  0872)  L.  R.  7  Bxch.  M,  41 L.  J. 
Exch.  «. »  L.  T.  N.  8. 818, 20  Week.  Rep.  488. 

Thus  where  the  defendant's  iiabUlty  arises  from 
a  breach  of  contract  in  not  supplying  a  proper 
service  pipe,  even  if  the  person  whose  negligence 
is  the  Immediate  cause  of  the  explosion  had  been  in 
the  plaintiff's  service,  the  defendants  are  never^ 
tbeless  liable.  Burrows  v.  March  Gas  &  Coke  Co. 
asTO) L.  A. 6 Bxch. 07, 80 L.  J.  Bxch.  83, 8  L.T.N. 
8.24. 

If  the  intervening  misconduct  of  the  occupant  of 
the  premises  produced  the  explosion  which  was  the 
immediate  cause  of  the  injury  to  plaintiff's  building, 
the  latter  cannot  charge  the  legal  responsibility 
for  that  result  upon  the  original  negligent  act  or 
omisMon  of  the  defendant  company,  the  reason 
resting  upon  the  relation  that  the  tenant,  as  to  the 
property,  is  having  the  present  control  and  charge 
of  it,  and  whose  duty  it  therefore  is  to  take  reas- 
onable care  to  prevent  damage  from  such  causes. 
Bartlett  v.  Boston  Gas  Light  Co.(lfi76)  117  Mass.  688, 
588, 19  Am.  Bep.  4SSL 

A  tenant  of  a  boose  Is  pro  hoe  vies  the  owner. 
Ibid, 

If  the  gas  company  has  never  assumed  in  fkot  to 
furnish  or  interfere  with  the  pipes  inside  of  the 
meters  in  the  building  to  which  it  furnishes  gas, 
or  with  furnishing  the  gas  fixtures,  but  has  uni- 
formly permitted  without  objection  the  person 
who  had  been  employed  by  gas  consumers  to  fur- 
nish and  put  up  such  pipes  and  fixtures,  to  let  on 
the  gas  after  furnishing  and  putting  them  in,  such 
permission  will  not  constitute  such  person  the 
agent  of  the  company  for  whose  acts  it  will  be  re- 
sponsible, and  an  instruction  to  this  effect  in  an 
action  against  a  gas  company  for  damages  occas- 
ioned by  an  explosion  of  gas  is  pertinent  and  ao- 
oordinff  to  the  particular  question  in  hand  essential 
as  a  proper  explanation  of  the  law  upon  the  sub- 
ject. Flint  V.  Gloucester  Qtm  Light  Co.  (1880)  8 
Allen,  348. 

In  Flint  v.  Gloucester  Gas-Ligbt  Co.(1886)  9  Allen, 
BSE,  the  nonliabtUty  of  the  gas-light  company  for 
the  act  of  the  party  in  making  the  connection  in 
the  plaintiff^  house,  such  person  having  ceased  to 
be  an  employ^  of  the  company  and  merely  per- 
mitted to  oontinoa  to  let  on  the  gas  at  the  request 
29L.R  A. 


of  consumers,  was  somewhat  placed  upon  the 
question  that  the  party  injured  had  notice  that  his 
employment  by  the  company  bad  ceased. 

In  that  case  the  facts  showed  that  plsintiff^s  hus- 
band, the  owner  of  property,  employed  and  paid  a 
certain  person  to  put  gas  pipes  therein  connected 
with  a  service  pipe  laid  for  that  purpose  by  the  de- 
fendant, and  also  to  put  up  and  arrange  the  neces> 
sary  flxtures  and  burners  in  some  of  the  rooms,  no 
fixtures  being  placed  in  the  room  and  no  cap  kept 
over  tne  end  of  the  pipe  which  opened  into  it; 
that  after  adjusting  the  fixtures  the  party  ex- 
amined all  the  rooms  except  the  one  in  question, 
and  then  turned  on  the  gas,  and  lighting  up  the 
house  went  away  and  an  explosion  occurred 
later.  Further  facts  disclosed  that  the  party  em- 
ployed, then  the  only  gas  fitter  in  the  town,  had 
several  years  previously  been  the  superintendent 
and  agent  of  the  company,  and  still  continued  as 
before  to  turn  on  the  gas  with  the  knowledge  of 
and  without  any  objection  on  the  company's  part, 
but  not  at  the  request  of  the  superintendent  or 
any  other  officer  of  the  company,  although  within 
the  superintendent's  knowledge  and  without  his 
objection,  he  afterwards  collected  the  bills  for  the 
gas.  It  was  the  defendant's  business  to  turn  on  t he 
gas  and  no  one  except  under  its  authority  had 
such  right  such  person  making  in  advance  a  car^ 
ful  examination.  Plaintiff  contended  that  under 
the  circumsunces  the  party  so  employed  was  the 
agent  of  the  defendant  for  turning  on  the  gas  in 
supplying  it  to  consumers,  and  that  he  acted  as 
such  agen  t  in  turning  on  the  gas  in  that  case.  The 
court  held  the  facts  not  sufiQclent  to  constitute 
such  person  the  company*s  agent  so  as  to  render 
it  liable,  the  mere  fact  of  it  permitting  or  con-, 
senting  to  the  party  turning  on  the  gas  not  be- 
ing sufficient. 

The  New  York  Statutes  of  18G0,  chap.  811, 1 8,  Im* 
poses  no  duty  upon  a  gas  company  towards  the 
protection  of  the  occupants  against  the  negligence 
of  the  use  of  the  owner's  or  occupants'  property, 
but  merely  gives  them  a  right  to  inspect,  for  the 
purpose  of  protecting  their  rights,  as  to  the  quan- 
tity of  gas  consumed  or  supplied.  Schmeer  r.  Gaa- 
Light  Co.  of  Syracuse  (19K)  66  Bun,  878. 

In  Chartiers  Valley  Gas  Co.  v.  Lynch  (1888)  118  Pa* 
868,  a  natural  gas  corporation  having  entered  into 
a  written  contract  for  the  lasrlng  of  certain  pi  pee 
upon  a  certain  street,  with  a  certain  contractor, 
whose  work  was  done  in  su6h  a  negligent  manner 
as  to  cause  an  explosion,  the  court  held  that  the 
company  was  not  liable  provided  there  was  nothing 
to  show  an  acceptance  of  the  work  with  knowledge 
of  the  contractor's  negligence. 

And  this  even  though  the  10th  section  of  the 
Pennsylvania  Act  of  May  29,  1886,  Pamphlet 
Laws,  29,  makes  provision  that  a  company  laying  a 
pipe  should  be  liable  for  all  damages  occasioned  by 
the  negligence  of  the  company.  Chartiers  Valley 
Qaa  Co.  V.  Lynch,  supra. 

Where  the  contention  was  that  the  fault  lay  in 
the  city  officers  not  packing  back  the  dirt  properly 
in  the  sewer,  whereby  it  settled  and  broke  the  de- 
fendant's pipe,  the  court  charged  that  if  the  city 
was  liable  it  did  not  follow  that  the  defendant  wus 
excused,  as,if  others  were  at  work  around  the  pipes, 
a  new  duty  was  Imposed  upon  the  company  to 
guard  against  the  want  of  care  in  others,  and  to  use 
proper  oare  in  remedymg  defects  caused  by  such 
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the  injury,  and  that  the  specific  facts  pleaded 
disclose  the  negligence  of  the  appellant  con- 
tributing to  the  injury.  That  the  injury 
complained  of  must  appear  from  the  facts 
alleged  to  have  been  the  proximate  result  of 
the  appellee's  nefrligeooe  is  not  questioned 
by  the  appellant,  but  it  is  argued  that  the 
injury  resulted  proximately  from  the  failure 


to  turn  the  gas  from  said  premises.  It  is 
said  that,  **had  not  the  appellee  been  guilty 
of  the  negligence  alleged,  the  injuries  to 
the  appellant  would  not  hare  happened." 
This  argument  is  not  tenable,  since  it  can 
be  said  with  equal  propriety  that  the  injury 
would  not  have  been  sustained  if  the  appel- 
lant had  not  undertaken  the  known  danger- 


want  of  care.  Butcher  v.  ProvideDoe  Gas  Go.  (1878) 
12  R.  1. 149. 84  Am.  Rep.  806. 

In  Milwaukee  Gas  Li^ht  Co.  ▼.  Schooner  Game- 
cock (1888)  28  Wis.  144,  9P  Am.  Deo.  138,  the  company 
sought  to  recover  damaffes  for  injuries  done  to  Its 
gas  pipes  through  the  neffligenoe  of  the  defendant, 
caused  by  the  towing  of  an  anchor  of  a  vessel  up 
and  down  a  river;  the  court  held  that  If  such  act 
was  done  without  negligence  on  the  part  of  the 
manager  of  the  vessel  there  was  no  liability,  alUer  if 
negligence  were  proved. 

In  Rapeon  v.  Cubitt  a842)e  Mees.  ft  W.  710,  Oar.  ft 
M.  64, 6  Jur.  60S.  the  defendant,  a  builder,  was  em- 
ployed to  execute  alterations  about  the  premises, 
including  the  preparation  and  fixing  of  gas  fittings, 
and  made  a  subcontract  with  a  gas  fitter  to  execute 
the  latter  work  and  aa  exploelon  occurred  through 
the  negligence  of  the  gas  fitter,  whereby  the  plain- 
tiff was  Injured,  and  it  was  held  the  defendant  was 
not  liable. 

In  Burrows  v.  Maroh  Gkw  ft  Coke  Co.  (1870)  L.  R. 
6  Exch.  60,  80  L.  J.  Bxch.  83. 22  L.  T.  N.  S.  24.  the  de- 
fendants  contracted  to  supply  plaintiff  with  proper 
service  pipe  to  convey  gas  from  the  main  outside 
to  a  meter  inside  of  his  premises.  The  gas  escaping 
from  the  pipe  laid  down  under  the  contract,  the 
■ervant  of  a  gas  fitter  employed  at  the  plalotlff*s 
bouse  at  another  lob  at  the  time,  went  Into  the  shop 
to  discover  the  leak,  holding  alighted  candle  in  his 
hand,  when  an  explosion  took  place.  The  jury 
found  that  the  escape  was  occasioned  by  a  defect  in 
the  pipe  which  existed  at  the  time  It  was  supplied, 
and  secondly  negligence  on  the  part  of  the  gas 
fltter^B  servant  in  carrying  the  candle:  and  the 
court  held  the  plaintiff  entitled  to  recover,  the  neg- 
Ufrence  of  the  gas  fitter^  servant  not  relieving  them 
from  responsibility. 

veil.  Act  of  feOow  HrvanL 
In  an  action  brought  by  an  employ^  against  the 
gas  company  to  recover  damages  occasioned  by  an 
explosion  of  gas  caused  through  the  negligence  of 
another  servant,  if  such  servant  was  a  fellow  ser- 
vant of  the  plaintiff,  there  can  be  no  recovery.  Al- 
legheny Heating  Co.  v.  Rohan  (1888)  118  Pa.  8X8, 228. 
In  Hatfield  v.  St.  John  Gas  Light  Go.  a8e8)  32  N. 
B.  100,  the  facts  showed  that  defendant's  manager, 
engaged  in  laying  a  new  main  and  connecting  the 
service  pipes  to  the  house,  finding  their  own  men 
unable  to  make  the  connections  as  fast  as  desired, 
applied  for  the  plaintiff  to  assist  the  company  in 
making  the  conuectlons,  and  while  workhig  the  gas 
was  allowed  to  escape  through  the  main  and  benmie 
Ignited  by  the  fire  from  a  salamander,  used  in  car- 
rying on  the  work,  part  of  that  in  which  the  plain- 
tiff was  engaged  being  performed  at  the  shop 
where  he  was  previously  employed,  the  connections 
of  the  main  being  made  by  him  at  places  shown  to 
him  by  its  servant;  his  wages  being  paid  by  his  for- 
mer employer  who  charged  defendant  therewith. 
The  Jury  found  the  plaintiff  was  acting  under  the 
directions  of  the  defendant  as  a  servant  of  his  for- 
mer employer  and  under  his  control,  and  the  court 
hold  that  be  was  not  the  servant  of  the  defendant 
BO  as  to  become  a  fellow  servant  engaged  in  a  com- 
mon employment,  and  was  therefore  entitled  to  re 
cover  against  the  defendant  for  the  negligence  of 
Its  servants. 

In  the  above  cnschowever,  there  was  a  dissenting 
opinion  by  Jtisties  Took  in  which  be  considered  the 
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plaintiff  the  servant  of  the  gas  company,  and  there- 
fore a  ooemploy4.  Hatfield  v.  St.  John  Gas  Light 
Go.  suprtk 

IZ.  The  quettitm^f  notice. 

It  is  the  plalntllTs  duty  to  use  reasonable  efforts 
to  avoid  or  prevent  the  danger,  and  to  give  defend- 
ants notice  of  the  injury  to  which  he  Is  subjected, 
and  afford  defendants  an  opportunity  to  remedy 
the  difficulty.  Hunt  v.  LoweU  Gas  Light  Co.  (1881> 
1  Allen,  848. 

If  the  defendants  are  notified,  it  is  their  duty  to 
remedy  the  evil  with  all  speed  whatever  may  be 
the  cause  of  the  breakage,  and  having  sufficient  no- 
tloe  of  the  Impending  danger  and  falling  In  thiStthey 
are  liable  independent  of  every  other  considera- 
tion, provided  the  plaintiff  has  not  been  guilty  of 
contributory  negligence.  Brown  v.  New  York  Gas 
Light  Co.  (1860)  Anthon,  N.  P.  851, 856. 

Notice  or  knowledge  will  be  presumed  where  the 
oiroumstances  are  such  that  the  authorities,  by  the 
exercise  of  proper  and  reasonable  diligence,  might 
have  known  of  the  defects  which  caused  the  dam- 
age complained  oL  Kibele  v.  Philadelphia  (1884) 
106  Pa.  41.  44. 

It  Is  competent  fOr  the  plaintiff  to  prove  that  aa 
Inmate  of  his  family  oommunicated  to  the  defend- 
ants the  fact  that  gas  was  escaping  from  some  leak 
in  their  pipes  into  thOihouse,  making  its  occupancy 
either  unsafe,  disagreeable  or  offensive.  Hunt  t- 
Lowell  Gas  Light  Co.  (1802)  8  Allen,  418. 

A  wife  is  competent  to  send  a  message  to  thai 
effect  by  any  person  to  whom  she  may  think  fit  to 
entrust  it.    12>ai. 

As  it  is  immaterial  how  and  by  what  meana  or 
through  whom  the,  company  obtained  Informa- 
tion.   Ibid. 

It  being  sufficient  that  they  have  by  any  meana 
been  made  acquainted  with  the  fact  that  their 
pipes  have  become  Imperfect  and  leak,  and  that 
the  gas  is  thereby  emitted  into  the  plain tUTs  house, 
to  make  it  their  duty  to  attend  immediately  to  it, 
and  to  use  due  diligence  to  stop  the  leak  and  ex- 
clude the  gas  from  the  premises.    IbUL 

A  gas  company  IS  bound  to  keep  up  such  a  rea- 
sonable Inspection  of  its  mains  and  pipes  as  will 
enable  it  to  deteot  when  there  Is  such  an  escape  by 
fracture  or  imperfection  of  the  pipes,  as  may  lead 
to  danger  of  an  explosion:  and  if  an  explosion  takes 
place  from  a  fracture  or  defect  which  has  existed 
for  several  days,  during  which  time  It  has  also  been 
discoverable  by  reason  of  the  smell  of  escaping  gas. 
and  would  have  been  discovered  by  proper  Inspec- 
tioo,  the  .court  held  that  there  was  evidence  of  neg- 
ligence on  the  company^s  part  and  it  was  not 
enough  to  relieve  them  from  llabfilty  that  upon 
notice  of  the  escape  they  sent  a  workman  to  repair 
the  defect,  who  arrived  too  late.  Mose  v.  Hastings 
ftSt  Leonard's  Gas  Co.  (1804)  4  Fost.  ft  F.  SM. 

X  Am  hetwun  landlord  and  tenanL 

If  the  owner  of  property  let  to  one  on  the  first 
floor,  and  by  reason  of  his  negligent  mtrodootlon 
of  an  insufficient  fixture  on  the  seoond.or  any  other 
floor,  whether  in  the  occupation  of  himself  or  a 
second  tenant,  the  tenant  below  suffers  damage,  he 
may  have  resource  to  the  landlord.  Kimmell  v. 
Burfeind  asoO)  2  Daly,  ISO.  See  also  fiarUett  v. 
Boston  Gas  Light  Co.  OSfH)  122  Mass.  200,  heads  VL 
andVII.,«tipnk   8ee  also  head  XL,  Ii0«. 
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•us  experiment  of  searching  for  the  defcsct 
while  we  gas  was  flowing  into  the  pipes  of 
the  tenement.  But  we  can  say  as  a  matter 
of  common  knowledge  that  the  iDjury  was  not 
due  to  spontaneous  combustion,  and  that  it 


was  imi>08s{ble  without  some  agency  acting 
upon  the  leaking  gas.  Therefore  we  can  say, 
further,  that  but  for  such  agency  tlie  injury 
had  not  been.  We  cannot  say  that  the  in- 
tervening agent  was  not  a  responsible  agent. 


XI.  RUfiUs  of  the  owner  of  the  rwenkm. 

The  conduct  of  a  tenant  will  affect  the  landlord's 
Tight  to  recover  for  tbe  Jnjory  in  tbe  same  way  as 
It  affects  the  rlffbt  of  the  tenant  to  recover  for  bis 
own  injuries,  althoufrta  no  identity  of  interest  is 
eetablisbed  in  the  subject-matter  of  either  action, 
no  mutual  or  successive  relationship  of  the  same 
rlffht  of  property  involved  being  shown,  the  land- 
lord being  in  no  sense  surety  for  the  conduct  of 
the  tenant,  neither  party  representing  the  other  in 
either  action.  Bartlett  v.  Boston  .Gas  Light  Go. 
(1877)  122  Mass.  209. 

In  BarUett  v.  Boston  Gas  Light  Oo.«  aupru,  the  ac- 
tion was  brought  to  recover  Injuries  to  the  plain- 
tlff^s  reversionary  interest  and  estate  caused  by  an 
explosion  of  gas,  the  facts  showing  that  the  house 
wherein  the  explosion  occurred  was  occupied  by  a 
temint  of  the  plaintiff  under  a  written  lease;  tliat 
the  gas  escaped  through  a  leak  in  the  street  pipe 
of  which  tbe  company  had  notice,  and  worked 
througb  tbe  soil  into  the  house;  that  the  tenant 
imeliing  gas  took  a  candle,  went  through  the  house, 
and  tried  tbe  gas  flxtores  without  discovering  the 
leak,  but  during  the  night  the  smell  of  the  gas  be- 
came stronger  especially  in  a  hot-air  register  in  a 
closet  in  the  sleeping  room,  by  which  the  plaintiff 
thought  that  the  tmell  came  from  the  furnace; 
that  be  then  took  a  lighted  candle  and  descended 
to  the  cellar  to  examine  the  furnace  wlien  the  ex- 
plosion occurred,  seriously  mjuring  the  tenant  and 
causing  damage  to  the  bouse.  The  court  held  that 
although  tbe  tenant  had  himself  recovered  dam- 
ages against  the  company  for  the  injuries  thus  in- 
flicted, it  was  no  bar  to  the  plaintilTs  action  for  the 
injury  to  his  reversionary  interest,  the  plaintiff^s 
riirfat  to  recover  for  the  destruction  of  bis  building 
beinir  entirely  independent  of  the  tenant^s  claim  for 
personal  injury,  the  defendant  not  claiming 
througb  or  under  the  tenant. 

It  is  nut  enough  that  both  actions  were  brought 

to  recover  damages  lor  injuries  from  the  same 

cause  and  were  supported  by  the  same  evidenoe. 

Bartlett  v.  Boston  Gas  Light  Oo.  supra. 

xn.  Effect  of^  upon  tnsuronee. 

As  to  the  liability  of  an  insurer  for  loss  caused 
by  explosions,  see  note  to  Heuer  v.  Northwestern 
Kat.  Ins.  Co.  (1898)  (UL)  19  L.  R.  A.  604. 

In  Lindsay  v.  Bridge  water  Gas.  Go.  (1804)  24  Pittsb. 
L.  J.  N.  8. 2ni,  14  Pa.  Co.  Gt.  Bep.  181,  tbe  defend- 
ants  sought  a  new  trial,  npon  tbe  grpund  that  the 
plaintlff^s  damages  ware  covered  by  the  amount  of 
insurance  money  received  by  him  from  an  insur- 
ance company.  The  court  held  the  fact  that  the 
iosuranoe  company  had  paid  the  amount  of  insur- 
ance did  not  relieve  the  defendant  company  from 
damages  occasioned  by  its  negligence  in  the  ex- 
plosion of  natural  gas,  the  plaintiff^s  claim  against 
tbe  defendant  company  being  for  the  wrong  done 
him,  while  tbe  money  received  from  the  insurance 
company  was  due  npon  a  contract  to  wliicfa  the 
defendant  was  In  no  way  privy,  and  In  respect  to 
which  his  own  wrongful  set  can  give  him  no 
equities. 

XTTf.  Qae  generated  by  oeeMenL 

Where  crude  oil  kept  for  fuel  was  negligently 

permitted  to  leak  Into  the  soil  and  escape  into  the 
sewer,where  it  venerated  gases  which  damaged  the 

plaintiff's  premises,  the  defendant  was  heldiiable. 

Brady  ▼.  Detroit  Steel  A  Spring  Go.  (1804)  25  L.  B. 

A.  176, 102  Mich.  2?7. 
In  Fucbfl  V.  St.  Louis  (1885i  (Mo.)  81  8.  W.  Rep. 

11&.  the  question  was  whether  the  facts  tended  to 

Bbow  a  liability  on  the  port  of  the  defendants,  tbe 
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explosion  occurring  through  the  generated  gaases 
created  by  petroleum  running  into  the  sewer  and 
having  no  ready  means  of  escape.  The  court  held 
with  respect  to  tbe  question  whether  or  not  the 
case  should  have  gone  to  the  jury  on  the  question 
of  negligence,  or  irrespective  of  any  inquiry  as  to  • 
the  capacity  or  construction  of  the  sewer,  in  that 
state,  the  city  was  liable  for  any  omission  of  rea- 
sonable or  ordinary  care  in  the  management  of 
such  a  property,  the  question  of  ordinary  care  de- 
pending upon  the  facts  and  circumstances  of  each 
particular  case  which  w^re  to  be  submitted  to  the 
Jury. 

See  also  Hunt  v.  Lowell  Gas  Light  Go.  (1884)  8 
Alien,  100, 86  Am.  Dea  607,  supra,  head  V. 
XIY.  Bight  of  at\^gm  over. 

A  municipal  corporation  against  which  a  re- 
covery has  been  had  for  personal  injuries  caused 
by  an  explosion  of  gas,  is  not  deprived  of  its  right 
to  maintain  an  action  over  against  one  primarily 
liable,  such  as  a  gas  company,  by  the  fact  that  the 
injuries  were  caused  in  part  by  a  defect  in  the 
street  for  which  tbe  city  was  primarily  liable, 
where  it  is  not  shown  that  the  dty  had  any  notice 
of  such  defect.  District  of  Columbia  v.  Washing- 
ton Gas  Light  (3o.  (1801)  0  Mackey,  80. 

In  Philadelphia  Co.  v.  Central  Traction  Ca  (1806) 
166  Pa.  456,  where  trespass  was  brought  to  recover 
money  paid  by  the  plaintiff  for  injuries  caused  by 
tbe  negligence  of  the  defendants,  the  facts  show- 
ing that  an  explosion  oocurxed  from  gas  leaking 
through  a  broken  pipe  of  tbe  plaintiff  company, 
against  whom  judgments  had  been  reoo  vered  by  the 
parties  Injured,  appeals  being  taken  in  the  cases 
which  were  subsequently  oompromised,  theplsintlff 
seeking  to  recover  from  thedefendants  the  damages 
they  bad  sustained  by  reason  of  their  negligence  in 
excavating  the  street  and  causing  the  breakage  of 
the  pipe,— the  court  held  the  action  maintainable. 

The  writer  of  this  note  in  his  search  among  the 
authorities  has  come  across  the  following  cases  of 
which  he  has  been  unable  to  find  any  official  re- 
port, the  only  reference  thereto  being  the  Gas 
Journal  to  which  he  has,  after  several  attempts, 
been  unable  to  obtain  access.  He  therefore  ap- 
pends a  list  of  them  so  that  the  practitioner  may, 
should  be  be  able  to  reach  that  journal,  determine 
for  himself  the  exact  point  decided  in  each.  They 
would,  however,  appear  to  be  merely  lower  court 
and  niKiprius  cases.  Sauvage  v.  Bnglish  Gas  Co.  4 
Gas  Jour.  136;  Mailing  v.Gas  Co.  12  Gas  Jour.  90:  Per- 
rin  ▼.  Gas  Co.  Id.  00;  Hills  v.  Gas  Co.  18  Gas  Jour. 
877;  Grange  v.  Gku  Co.  14  €ku  Jour.  800;  Hampton 
V.  Cradle  Heath  Gas  Co.  Id.  606;  Ward  v.  Gas  Ck).  Id. 
016, 16  Gas  Jour.  45,  76, 16  Gas  Jour.  10;  Medex  v. 
Gas  Co.  16  Gas  Jour.  75;  Tickerman  v.  Gas  Co.  Id. 
664;  Robinson  v.  Gas  Co.  Id.  883:  Tilly  v.  Slough  Gas 
Co.  17  Gas  Jour.  281;  Hann  ▼.  Gas  Co.  18  Gas  Jour* 
186:  Bootbman  v.  Mayor,  20  Gas  Jour.  666;  Warren 
V.  Wilder,  Id.  88SB;  Hendrie  v.  Lea  Dist.  Gas  Co.  ti 
Gas  Jour.  040;  Itoiubarson  v.  Gas  Co.  22  Gas 
Jour.  1086;  FOllwood  v.  Pearson,  28  Gas  Jour.  24^ 
Fare  v.Gas  Light  Co.  26  Gas  Jour.  666:  Mersey  Docks . 
etc.,  Board  v.  QteA  Co.  26  Chis  Jour.  827;  Parkin  %. 
Wirksworth  Gas  Co.  Id.  046;  (^adwick  v.  Corpora- 
tion of  Wigam,  28  Gas  Jour.  062:  Hulett  v.  Pud- 
sey  Gss  Co.  Id.  668;  Mlto.  Gas  Co.  v.  Wimbladon, 
80  Gas  Jour.  600;  Hscker  v.  London  Gas  Co.  82  Gas 
Jour.  781:  Ellis  v.  London  Gas  Co.  Id.  840;  Wragg  v. 
Ck>mmerclal  Gas.  Co.  88  Gas  Jour.  110. 

In  addition  to  tbe  above,  attention  is  drawn  to 
the  case  of  Biskin  v.  City  Gss  Co.  12  DunL  (Scotch) 
767,  a  report  of  which  is  not  at  hand.  B.  W. 
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not  conscious  of  the  presence  and  dangerous 
character  of  the  explosiye,  or  an  infant,  or 
an  insane  person. 

The  facts  essential  to  a  consideration  of 
this  important  question  are  wholly  absent. 
The  burden  rested  irpon  the  appellant  to  al- 
lege facts  showing  that  the  injury  was  due  to 
the  appellee's  negligence,  and  from  the  facts 
alleged  we  learn  that  the  omission  com- 
plained of  supplied  the  condition  upon  which 
.necessarily  some  agent  acted  in  producing 
the  injury.  The  omission  was  an  antecedent 
to  the  explosion.  If  the  omitted  facts  should 
disclose  an  agency  for  which  the  appellee  was 
responsible,  a  different  case  would  be  made ; 
and  if  such  facts  disclosed  that  the  appel- 
lant sought  the  defect  Jn  the  pipe  carrying 
a  lighted  lamp,  which  caused  the  explosion, 
the  question  would  then  arise  as  to  whether 
his  own  act  was  not  the  intervening  agency, 
and  whether  the  act  so  operating  did  not  in- 
sulate the  negligence  of  the  appellee  from 
the  injury,  and  establish  contributory  neg- 
ligence. The  facts  alleged  do  not  disclose 
peril  to  the  appellant,  or  any  other  person, 
urging  him  to  hazard  his  life  in  searching 
for  the  defect  before  the  gas  was  cut  off,  and 
thereby  possibly  excusing  the  intervention 
of  such  agency.  The  defective  pipe  is  not 
charged  to  any  negligence  of  the  appellee, 
and  the  presence  of  the  escaping  gas  and  its 
dangerous  character  are  not  alleged  to  have 
been  unknown  to  the  appellant.  The  facts, 
as  they  are  presented,  raise  the  inquiry  as  to 
whether  the  alleged  negligence  of  the  com- 
pany was  the  proximate  cause  of  the  injury, 
regardless  of  whatever  agency  intervened. 
If  it  can  be  said  that  the  escaping  gas  was 
the  direct  and  efficient  or  proxinoate  cause 
of  the  injury,  to  the  exclusion  of  every  fact 
or  circumstance  that  might  have  operated 
upon  it,  and  that  no  agency  could  have  taken 
it  up,  and  employed  it  so  as  to  have  become 
the  dominating  and  effective  cause,  then  this 
complaint  is  sufficient  so  far  as  ihis  question 
is  concerned ;  otherwise  it  is  not. 

In  C7ajr  V.  Ifewark  dk  N.  7,  R  Oo,,  85  N. 
J.  L.  17,  10  Am.  Hep.  205,  it  was  said,  in 
considering  the  question  of  intervening  agen- 
cies: "A.  places  a  log  in  the  highway, 
which  B.  casts  into  an  adjoining  close,  or 


puts  an  obstruction  upon  the  sidewalk,  whidi 
passers-by  throw  into  the  roadway  of  the 
street,  and  a  traveler  Is  injured  by  coining 
in  contact  with  it.  A.  cannot  be  held  for 
the  trespass  in  the  one  case,  nor  for  the  in- 
jur? in  the  other." 

Mercur,  J.,  in  OU  Oreek  d  A.  IL  IL  €h. 
V.  Keighran,  74  Pa.  820,  said:  **' Natural 
and  proximate  cause*  I  understand  to  be  that 
the  cause  alleged  produced  the  injury  com- 
plained of,  without  any  other  cause  interven- 
ing." 

In  OarUr  t.  Toums,  108  Mass.  507,  gun- 
powder had  been  sold  to  a  boy,  and  subse- 
quently came  under  the  control  of  adults, 
who  permitted  the  boy  to  fire  it  off.  For  the 
injuiy  resulting  to  the  bov  from  the  explo- 
sion of  the  powder,  it  was  held  that  the  mer- 
chant was  not  liable,  because  of  the  interven- 
ing negligence  of  the  adults  in  so  permittiog 
the  use  of  the  powder.  The  rule  that  an  in- 
tervening responsible  agent  cats  off  the  line 
of  causHtion  from  the  original  negligence 
has  been  many  times  recognized  by  this 
court,  and  is  not  questioned  by  the  learned 
counsel  for  the  appellant;  and  if  we  may 
indulge  the  ordinary  presumptions  against 
the  pleading  under  consideration,  in  the  ab- 
sence of  any  allegation  as  to  the  agency  nec- 
essary to  have  intervened,  we  will  presume 
that  it  was  a  responsible  agent.  The  pre- 
sumption most  favorable  to  the  appellee  must 
be  indulged,  and  that  is  that  the  interven- 
ing agency  was  the  appellant's  own  act  in 
carrying  a  lighted  lamp,  which  caused  the 
explosion.  Leaving  out  of  yiew  the  doctrine 
of  contributory  negligence,  the  skill  of  the 
appellant  in  the  business  of  plumbing,  and 
his  acquaintance  necessarily  with  the  explo- 
sive character  of  natural  gas,  giyes  emphasis 
to  his  responsibility  for  the  explosion.  See 
BartUii  v.  Boston  Gas  Litjlit  Go,  117  Mass, 
538,  19  Am.  Rep.  421 ;  Fitzgerald  v.  Connec- 
tieut  Riter  Paper  Co,  155  Mass.  155. 

The  complaint  wns  insufficient,  and  the 
circuit  court  committed  no  error  in  austain- 
inff  the  appellee's  demurrer. 

Thejv4gineni  i*  affirmed. 

Rehearing  denied. 
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Luther  EOUNTZE  H  al,^  AppU,, 

V. 

Edward  8.  T,  KENNEDY,  Exr.,  etc.,  of  John 
P.  Kennedy,  Deceased,  Bespt, 

(UTN.Y.m.) 

1  •   A  representaticm  upon  which  sa  ae> 
ticn  for  fraud  can  be  based  must  be  false. 


Note.— In  oonnection  with  the  very  valuable 
presentation  in  the  above  case  of  the  law  respeot- 
Injr  liability  to  actions  for  fraud  on  account  of 
misrepresentatioDS  honestly  made  attention  is  par- 
ticularly called  to  the  similarly  valuable  case  of 
Nash  V.  Minnesota  Title  los.  ft  T.  Oo.  (Haas.)  28  L. 
K.  A.  753,  and  references  therowlUu 
29L.R.A. 


material,  and  made  knowing  It  was  false,  or  reek- 
lesBly  made  not  knowin^r  or  caring  whether  it 
was  tme  or  false. 

8.  Intentional  fraud  as  dlsttngulsbed  t^om 
mere  breach  of  duty  or  omission  to  use  due  caie, 
is  an  essential  factor  in  an  action  for  deceit. 

8.  A  mierepresentation  daaiflraed  to  In- 
fluenoe  the  eonduet  of  another  and  npoa 
whicb  be  acts  to  his  prejudice,  if  honestly  made 
believtogr  it  to  be  true,  cannot  coreate  liability  to 
an  action  for  deceit. 

4*  The  omission  of  a  claim  then  in  litl. 
;ation  from  a  statement  of  the  entire  assets  and 
labilities  of  a  corporation,  which  is  made  by  the 
president  of  the  company  but  not  stated  or  un- 
derstood to  be  made  upon  his  personal  knowl- 
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edge,  dom  not  make  him  liable  for  fraud  and 
deceit  to  a  pencm  pundiasiDg  bonds  of  the  com- 
pany on  the  faith  of  such  statements,  where  the 
president  believed  and  had  reasonable  cause  to 
believe  that  the  claim  was  not  valid  or  enforce- 
able against  the  company. 

(October  8,  IflBS.) 

APPEAL  by  plaiDtiffs  from  a  Judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
First  Department,  alBrming  a  Ju'igment  en- 
tered in  the  office  of  the  Clerk  of  Kew  York 
County  upon  the  report  of  the  referee  in  favor 
of  defendant  in  an  action  brought  to  hold  de- 
cedent's estate  liable  for  deceit  alleged  to  have 
been  practiced  by  him  in  inducing  plaintiflEs  to 
buy  certain  corporate  stock.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

MeMTt,  Wheeler  H«  Peckli»m  and 
George  W.  Van  Slyek,  for  appellants: 

The  Tacts  essential  to  maintain  an  action  for 
deceit,  are  '*repre8entation»  falsity,  scienter, 
deception,  and  injury." 

Arthur  v.  Qritwold,  65  N.  Y.  400;  Braekett 
V.  Orimocid,  112  N.  Y.  467. 
Here  we  have  representations  of 

liabilities $500,000.00 

Falsity-Factual  liabilities. 656,788.98 

Scienter,  in  that  defendant  knew  of  and  de- 
fended against  these  liabilities  and  was  presi- 
dent of  £e  company. 

Deception,  in  that  plaintiffs  did  not  know  of 
these  liabilities  but  relied  on  tbe  statement  as 
an  exhibit  of  "the  entire  assets  and  liabilities." 

Injury,  in  that  plaintiffs  purchased  the  bonds 
and  stock  of  the  company,  which  were  sub- 
stantially worthless. 

Given  the  facts  of  falsi^  and  scienter,  the 
Intent  to  deceive  follows. 

Fappenheim  v.  Metropolitan  Eiev,  R  Co,  26 
Jones  &  8.  281;  Welsh  ▼.  Metropolitan  Elev.  B. 
Co,  25  Jones  &  8.  458. 

PlaintifEs  are  entitled  to  select  the  findings 
most  favorable  to  themselves,  and  to  rely  on 
tbem  in  aid  of  their  exceptions. 

Sehvfinger  v.  Eaymand,  88  N.  Y.  108,  88 
Am.  Bep.  416;  BonnM  v.  Qriwiotd,  80  N.  Y. 
122. 

When  the  defendant  made  representation  as 
to  the  «*entire  assets  and  liabilities*'  of  the  com- 
pany, he  was  bound  to  state  all  he  knew. 

1  Benjamin,  Sales,  p.  685,  note  61;  Gough 
V.  Dennis,  Hill  &  D.  Supp.  55;  Patterson  v. 
Kirkland,  84  Miss.  428;  Mekley  v.  Thomas,  22 
Barb.  652. 

Ab  president  and  active  director  defendant 
is  charged  by  law  with  knowledge  of  the  finan- 
cial condition  of  the  company. 

HunHngton  v.  AUrilh  118  N.  Y.  867. 

His  making  representations  as  if  ^e  knew 
them  to  be  true,  when,  in  fact,  he  did  not  know 
tbem  to  be  true,  is  deceit,  and  if  they  are  false 
and  injury  follows,  the  cause  of  action  is  made 
out. 

BuUitt  V.  Farrer,  6  L.  R  A.  149.  43  Minn. 
8;  8tone  v.  Denny,  4  Mel.  151;  Chatham  Fur- 
naee  Co.  v.  Moffatt,  147  Mass.  408;  1  Bigelow, 
Fr.  p.  512;  LUehfleld  v.  Hutchinson,  117  Mass. 
105. 

The  person  in  a  position  to  know,  having 
all  the  outward  indicia  of  knowledge,  and 
speaking  without  limiting  language,  ^is  pre- 
sumed to  be  making  a  statement  as  within  bis 
29L.RA. 


own  knowledge,  and  If  he  has  not  that  knowl- 
edffe  and  the  thing  turns  out  to  be  not  true,  he 
is  liable  therefor. 

That  rule  has  constantly  been  applied  to  the 
position  pf  a  president  of  a  corporation. 

Barnes  v.  Uition  Pac  B,  Co,  13  U.  S.  App, 
1,  54  Fed.  Rep.  87. 

There  are  cases  in  which  the  nondisclosure 
of  a  material  fact  may  be  equivalent  to  active 
misrepresentation;  for  withholding  of  that 
which  is  not  stated  may  make  that  which  is 
stated  absolutely  false. 

1  Benjamin,  bales,  p.  559;  Peek  v.  Ourney^ 
L.  R.  6  M.  L.  408;  Arhcright  v.  Newbold,  U 
R.  17  Ch.  Div.  817;  Smith  v.  Chadtciek,  L.  R. 
20  Ch.  Div.  68;  Lee  v.  Jones,  17  C.  B.  N.  S. 
506;  PhiUips  v.  FoxaU,  L.  R  7  Q.  B.  679; 
Devoe  v.  Brandt,  58  I).  Y.  462;  Bothmiller  v. 
atein,  26  L.  R  A.  148,  148N.  Y.  581;  Bracketi 
V.  Orieufold,  112  N.  Y.  467. 

Concede  that  tbe  defendant  thought  that,  if 
the  plaintiffs  did  invest  their  money,  and  that 
if  he  invested  his  own  money,  the  enterprise 
would  be  successful,  and  the  question  of  his 
liability  for  not  disclosing  the  facts  as  to  its 
affairs  at  the  time  would  never  arise;  for  jast 
that  kind  of  a  fraud  the  defendant  is  linble. 

Crass  V.  Devine,  46  Hun,  421;  WardY.  Wi^ 
man,  17  Wend.  198;  Eaight  v.  Eayt,  19  N.  Y. 
464. 

Mr.  WillUuB  R.  Bronk,  for  respondent: 

The  rule  that  general  findings  of  a  referee 
are  controlled  by  special  findings,  and  that  an 
appellant  is  entitled  to  select  and  rely  upon  the 
findings  most  favorable  to  him,  has  been 
changed. 

Redfleld  v.  Bedjleld,  110  N.  Y.  671;  Green  v. 
Boworth,  118  N.  Y.  462;  Traders  Nat.  Bank 
V.  Parker.  180  N.  Y.  415. 

It  cannot  be  inferred,  as  claimed  by  appel- 
lants, that  because  it  was  found  that  tbe  com- 
pany and  Mr.  Kennedy  defended  against  tbe 
credit  company  claim,  that,  .therefore,  he 
must  have  known  of  it. 

The  effect  of  this  would  be  for  this  court  to 
make  a  finding  which  the  referee  has  ezpreFsi^ 
refused  to  make,  which  this  court  has  held  it 
will  not  do. 

Meyer  v.  Amidon,  45  N.  Y.  169. 

The  findings  of  fact  of  the  referee,  affirmed 
as  they  are  by  the  general  term  upon  conflict- 
ing evidence,  are  binding  and  conclusive  on 
this  court. 

McCarthy  r.  McCarthy,  148  N.  Y.  285;  Dib^ 
hU  V.  Dimick,  Id.  549. 

Assuming  that  the  defendant  made  represen- 
tations to  the  plaintiffs,  and  assuming  further 
that  he  made  them  so  as  to  convey  to  plaintiffs 
the  impression  that  he  had  actual  knowledge 
of  their  truth,  and  assuming  still  further  that 
they  were  not  in  fact  true,  but  that  the  de- 
fendant did  not  know  they  were  not  true,  but 
believed  and  had  reasonable  cause  to  believe 
that  they  were  true,  he  is  not  under  the  author- 
ities liable  for  fraud. 

Daly  V.  Wise.  16  L.  R.  A.  286,  182  N.  Y.  306; 
Marsh  V.  Falker,  40  N.  Y.  562;  Meyer  v.  Ami- 
don, 45  N.  Y.  169;  Oberlander  v.  8viess,  45  N. 
Y.  175:  Chester  v.  Gomstoek.  40  N. Y.  576,  note;- 
Melntyre  v  Buell.  132  N.  Y.  192;  Constant  v. 
Unirersily  of  Rochester,  183  N.  Y.  640;  2  Pom. 
Eq.  Jur.  §  884;  Cowli^  v.  Smyth,  46  N.  J.  L. 
380,  50  Am.  Rep.  432. 
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The  danger  that  might  result  from  asserting 
a  oonduBlye  presumption  of  knowledge  in  di- 
rectors or  officers  of  a  corporation  is  well  stated 
in  Wakeman  t.  DaUey,  61  K.  T.  27,  10  Am. 
Bep.  551. 

Statements  of  Talne  do  not,  even  if  false, 
Tltiate  a  contract,  for  value  is  a  matter  as  to 
which  neither  party  is  supposed  to  trust  the 
other,  but  upon  which  each  is  hound  to  exer- 
cise his  own  judgment. 

Smith  y.  Countryman,  80  N.  T.  681;  Gor- 
don y.  BuUer,  106  U.  S.  653,  26  L.  ed.  1166; 
Simar  v.  Canaday,  68  N.  T.  398, 18  Am.  Bep. 
528:  EUi9  ▼.  Andrews,  66  N.  Y.  83;  Chrysler 
T.  Oanaday,  00  N.  Y.  272,  48  Am.  Rep.  166; 
Veasey  v.  Voion,  8  Allen,  880;  Parkers.  Moul- 
ton,  114  Mass.  100,  19  Am.  Rep.  815;  HdOyrook 
T.  (hmwr,  60  Me.  584.  11  Am.  Rep.  212. 

Plaintiffs  did  not  rely  upon  the  representa- 
tions made  by  Mr.  Kennedy,  but  made  and 
had  offered  to  them  every  facility  for  making 
their  own  independent  examination  asto  eyery 
item  of  the  statement. 

Schumaker  v.  Mather,  188  N.  Y.  690;  South- 
em  Derelopment  Co.  of  Nevada  y.  Silm,  125 
U.  8.  248,  81  L.  ed.  679;  Lom  v.  Warren,  68 
N.  Y.  426;  5  Am.  &  £ng.  Encyclop.  Law, 
p.  822;  Slaughter  y.  Oereon,S0  U.  8.  18  Wall. 
879,  20  L.  ed.  627;  Cooper  v.  Harvey,  41  N.  Y. 
8.  R.  694;  Poland  y.  Broicnell,  181  Mass.  138, 
41  Am.  Rep.  216;  Nelson  y.  Luhng,  62  N.  Y. 
846. 

Under  the  form  in  which  this  action  is 
broufrht  it  is  immaterial  whether  the  represen- 
tations made  were  entirely  and  precisely  true 
in  every  item  and  detail  or  not,  unless  it  is  also 
made  to  appear  (as  is  not  the  fact),  that  the 
representations  made  an  appreciable  diminu- 
tion of  the  value  of  the  plaintiff's  bonds. 

A  party  who  claims  to  have  been  defrauded 
has  one  of  three  courses  open  to  him: 

1.  He  can  rescind  the  transaction,  and  on 
offering  to  restore  what  he  has  received  can 
maintain  an  action  to  recover  what  he  parted 
with;  or 

2.  He  can  brinff  suit  in  equity  to  obtain  a  re- 
scission and  offer  in  bis  pleading  to  restore  what 
he  has  received,  and  in  that  suit  recover  what 
he  parted  with;  or, 

8.  He  can  keep  what  he  has  received  and  sue 
for  damages  for  the  fraud. 

Oould  v.  Cayuga  County  Nat.  Bank,  86  I<. 
Y.  75,  99  N.  Y.  888;  Bowen  v.  MandenUe,  95 
N.  Y.  287;  Vail  v.  Beynolds,  118  N.  Y.  297. 

The  effect  of  the  election  by  a  party  of  one 
or  the  other  of  these  courses  is  important,  and 
the  rules  which  govern  them  and  the  kind  and 
degree  of  proof  necessary  to  sustain  them 
widely  different. 

BothmillerY,  Stein,  148  N.  Y.  681. 

In  the  case  at  bar  the  plaintiffs  have  elected 
to  keep  what  they  have  received  and  to  sue  for 
damages  for  the  alleged  fraud.  In  this  form 
of  action  the  plaintiffs  must  allege  and  prove 
that  they  have  sustained  dama^  by  reason  of 
the  fraud,  i.  e. ,  that  the  question  of  damages 
is  part  of  the  cause  of  action;  and  if  no  dam- 
ages be  shown  to  result  from  the  identical 
fraudulent  act  complained  of,  plaintiff  cannot 
recover. 

Deoboldv.  Oppermann,  2  L.  R.  A.  644,  111 
N.  Y.  681;  Hedden  v.  Oriffln,  186  Mass.  229, 
49  Am.  Rep.  25;  Dawe  v.  Morris,  4  L.  R  A. 
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158.  149  Mass.  192;  Melntyre  v.  Bueil.  132  X 
Y.  192;  Vail  v.  Reynolds,  118  N.  Y.  297;  Big 
elow,  Fr.  628,  629;  Morse  y.  Hutekins,  Ka 
Mass.  489;  WtUiatnev.  McFadden,  23  FIsl  142. 

Neither  in  the  kind  nor  degree  of  their  proof 
have  the  plaintiffs  brought  their  case  within 
the  -rigid  requirements  of  an  action  for  dam- 
ages for  fraud.  Every  presumption  Is  in  the 
defendant's  favor. 

Baird  v.  New  Tbr*,  86  N.  Y.  590:  JWwtm  y. 
Tdleott,  Id.  107;  Kerr,  Fr.  p.  884;  Cantiani  v. 
University  of  BoeHtester,  188  N.  Y.  640. 

Plaintiff  must  establish  five  separate  things 
to  succeed,  viz:,  representations,  falsity,  scien- 
ter, deception  and  injury.  Each  must  be  es- 
tablished separately  and  independently,  and  if 
any  one  of  these  be  lacking  their  case  falls. 

Braekett  v.  QrUicold,  112  N.  Y.  467. 

An  intent  to  defraud  is  not  proven  by  and 
is  not  necessarily  to  be  inferred  solely  from  tbe 
falsity  of  a  representation.  It  must  be  clearly 
proven  as  a  separate  fact  and  defendant  knew 
the  falsity. 

Southern  Development  Co,  €f  Nevada  Y.SHioa, 
125  U.  8.  248.  81  L.  ed.  679;  5  Am.  «  Eng. 
Encyclop.  Law,  p.  820;  Ctekander  ▼.  Spiept, 
45  N.  Y.  177;  Meyer  v.  Amidon,  Id.  169. 
Marsh  v.  Falker,  40  N.  Y.  665;  Chester  ▼.  0?m- 
stock,  40  N.  Y.  576,  note;Duffanyr,  Ferm/san, 
66  N.  Y.  484;  Wakeman  v.  DaOey,  61  N.  Y.  27, 
10  Am.  Rep.  551;  Melntyre  v.  BueU,  132  N.  Y. 
192;  Daly  v.  Wise,  16  L.  R.  A.  236,  133  N.  Y. 
306;  KeUy  v.  Qould,  47  N.  Y.  8.  R.  5,  af 
firmed  141  N.  Y.  696;  Kerr,  Fr.  p.  382. 

If  a  person  believes  that  the  representations 
he  makes  are  true  at  the  time  he  makes  them, 
he  is  not  guilty  of  fraud,  however  false  they 
may  be  in  fact 

Oaffney  y.  Burton,  12  How.  Pr.  616;  Marsh 
V.  Falker,  40  N.  Y.  665;  Oriswold  v.  8aHn,  51 
N,  H.  167.  12  Am.  Rep.  76;  Derry  v.  Jtet,  14 
App.  Cas.  837;  Lord  v.  Qoddard,  54  U.  S.  13 
How.  198,  14  L.  ed.  Ill;  5  Am.  &  Ene. 
Encyclop.  Law,  p.  819;  Morgan  v.  Skid(^,  63 
N.  Y.  819;  lottery .  Ltfever,  80  N.  Y.  27. 

Representations,  to  be  actionable,  must  relate 
to  existing  material  facts,  and  not  to  future  ex- 
pectations. 

La  Soeieta  Italiana  di  Beneffleenza  t.  Sulaer, 
47 N.  Y.  8.  R  292;  ZZ^v.  Healy.^yaac  93. 

Andrews*  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiffs  on  this  appeal  are  met  by  the 
serious  difficulty  that  the  finding  of  the  ref- 
eree, affirmed  by  the  general  term,  exoner- 
ated the  defendant's  testator  from  the  charge 
of  fraud  in  making  the  representations  upon 
which  the  plaintiffs  relied  in  purchasing  the 
bonds  ahd  stock  of  the  Howe  Machine  Com- 

Sany.  If  this  finding  has  support  in  the  evi- 
ence  it  ends  all  controversy  upon  the  merits 
here,  because,  although  it  was  found  that  the 
statement  of  the  liabilities  of  the  company 
presented  by  Kennedy  to  the  plaintiffs,  upon 
the  faith  of  which  the  purchase  was  made, 
was  grossly  inaccurate,  and  largely  under- 
stated the  actual  liabilities  of  the  company. 
nevertheless,  if  Kennedy  believed  the  state- 
ment to  be  a  true  exhibit  of  the  affairs  of  the 
company  and  was  guilty  of  no  dishonesty, 
the  action  must  fail.  The  principle  stated 
by  Oroke,  J.,  in  \BailyT,  MerreUl  8  Bulsu 
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95,  in  respect  to  actions  for  dama/;es  for  de- 
ceit, that  ^  fraud  without  damage,  or  damage 
without  fraud,  gives  no  cause  of  action,  but 
when  these  two  concur  an  action  lies,"  has 
ever  since  been  recognized  as  the  true  rule 
goyeming  the  subject.    The  cases  are  numer- 
ous.    The  principle  has  been  obscured  by  the 
use  by  judges  of  the  phrase  ** legal  fraud," 
which   has  sometimes   been  interpreted  as 
meaning  fraud  by  construction,  and  as  indi- 
cating that  something  less  than  actual  fraud 
may  sust&in  an  action  for  deceit.     The  grava- 
men of  the  action  is  aotual  fraud,  and  noth- 
ing less  will  sustain  it.    The  representation 
upon  which  it  is  based  must  bo  shown  not 
only  to  have  been  false  and  material,  but  that 
the  defendant  when  he  made  it  knew  that  it 
was  false,  or  not  knowing  whether  it  was 
true  or  false  and  not  caring  what  the  fact 
mi^ht  be,  made  it  recklessly,  paying  no  heed 
to  the  injury  which  might  ensue.    Misjudg- 
ment,  however  gross,   or  want  of  caution, 
however  marked,  is  not  fraud.     Intentional 
fraud,  as  distinguished  from  a  mere  breach 
of  duty  or  the  omission  to  use  due  care,  is 
an  essential  factor  in  an  action  for  deceit. 
The  man  who  intentionally  deceives  another 
to  his  injury  should  be  legally  responsible 
for  the  consequences.    But  if  tij rough  inat- 
tention, want  of  judgment,  reliance  upon  in- 
formation which  a  wiser  man  might  not  cred- 
it, misconception  of  the  facts  or  of  his  moral 
obligation  to  inquire,  he  makes  a  representa- 
tion designed  to  influence  the  conduct  of  an- 
other, and  upon  which  the  other  acts  to  his 
prejudice,  yet,  if  the  misrepresentation  was 
honestly  made,  believing  it  to  be  tnie,  what- 
ever other  liability  he  may  incur  he  cannot 
be  made  liable  in  an  action  for  deceit.     The 
law  affords  remedies  for  the  consequences  of 
innocent  misrepresentation.    A  contract  in- 
duced thereby  may,  in  many  cases,  be  avoid- 
ed, and  the  equitable  powers  of  courts  are 
frequently  interposed  for  the  rescission  of 
contracts  or  transactions  based  upon  mistake 
or  innocent  misrepresentation.     While  the 
common-law  action  of  deceit  furnishes  a 
remedy  for  fraud  which  ouffht  to  be  pre- 
served, we  think  it  should  be  kept  within  its 
ancient  limits,  and  should  not  by  construc- 
tion be  extended  to  embrace  dealings  which, 
however  unfortunate  they  may  have  proved 
to  one  of  the  parties,  were  not  induced  by 
actual  intentional  fraud  on  the  part  of  the 
other.     We  have  referred  to  a  representation 
made  without  knowing  whether  it  was  true 
or  false,  and  where  the  party  making  it  was 
indifferent  whether  it  was  true  or  false,  as 
sufficient  to  sustain  the  action  if  the  rep- 
reaentation  was  in  fact  untrue.    The  making 
of  a  representation  to  influence  the  conduct 
of  the  person  to  whom  it  is  made,  carries 
^ith  it  an  assurance,  necessarily  implied 
from  the  situation,  of  the  belief  of  the  party 
making  it  in  the  truth  of  the  affirmation.    As 
^aa  Bald  by  Maule,  Jl,  in  Evans  v.  Edmandi, 
13  C.  B.  777,  "he  takes  upon  himself  to  war- 
rant his  own  belief  ot  the  truth  of  that  he 
asserts,  and  a  man  who  makes  a  representation 
which  he  neither  knows  nor  cares  whether  it 
IS  true  or  not,  can  have  no  real  belief  in  the 
trnth  of  what  he  asserts,  and  is  justly  guilty 
of  decepticm. "    So,  also,  it  has  been  held  that 
»L.aA. 


one  who  falsely  taserti  a  material  fact,  sus- 
ceptible of  accurate  knowledge  to  be  true  of 
his  own  knowledge,  and  thereby  induces  an- 
other to  act  upon  the  fact  represented  to 
his  prejudice,  commits  a  fraud  which  will 
sustain  an  action  for  deceit.  This  is  not  an 
exception  to,  but  an  application  of,  the  prin- 
ciple that  actual  fraud  must  be  shown  to 
sustain  such  an  action.  The  purpose  of  the 
party  asserting  his  personal  knowledge  is  to 
induce  belief  in  the  fact  represented,  and  if 
he  has  no  knowledge,  and  the  fact  is  one  upon 
which  special  knowledge  can  be  predicated, 
the  inference  of  frauaulent  intent  in  the 
absence  of  explanation  natural ly  results.  We 
shall  refer  to  the  subject  again  when  we  come 
to  consider  one  of  the  points  made  by  the 
plaintiffs. 

In  the  present  case  the  plaintiffs  invested 
more  than  $100,000  in  the  bonds  and  stock 
of  the  Howe  Machine  Company  in  April, 
1884,  and  the  company  went  into  the  hands 
of  a  receiver  in  the  fall  of  1885,  and  the 
plaintiffs  practically  lost  their  whole  invest- 
ment. They  purchased  upon  the  application 
of  Kennedy,  who  was  president  of  the  corpora- 
tion, and  the  statement  of  assets  and  liabili- 
ties furnished  by  Kennedy  at  their  request 
after  the  application  and  before  the  purchase, 
showed  that  the  assets,  real  and  personal,  as 
valued  in  the  statement,  exceeded  one  million 
dollars,  and  that  the  liabilities  were  five 
hundred  thousand  dollars.  And  the  referee 
found  that  the  statement  was  presented  by 
Kennedy  as  a  statement  of  the  entire  assets 
and  liabilities.  The  voluminous  record  be- 
fore us  is  taken  up  to  a  large  extent  with  the 
evidence  on  the  one  side  to  show  the  untruth- 
fulness of  the  statement  both  as  respects  the 
assets  and  liabilities,  and  of  circumstances 
which  as  was  claimed  tended  to  establish 
that  the  defendant's  testator  knew  of  its 
falsity  when  he  presented  it  to  the  plaintiffs, 
and  on  the  other  side  with  evidence  in  re- 
buttal and  by  way  of  explanation  of  the 
discrepancies  between  the  value  of  the  assets 
as  given  in  the  statement  and  what  was  re- 
alized therefrom,  and  between  the  actual  lia- 
bilities and  the  liabilities  as  represented, 
and  also  evidence  bearing  upon  the  good 
faith  of  the  defendant's  testator  in  making 
the  representation.  The  evidence  was  taken 
before  an  intelligent  and  able  referee,  and 
we  are  satisfied  that  his  conclusion  that  the 
defendant's  testator  acted  in  good  faith,  and 
that  the  statement,  although  in  material  re- 
spects untrue,  was  believed  by  him  to  be 
true,  is  supported  by  evidence.  The  facts 
were  fully  considered  in  the  opinion  of  the 
general  term,  and  a  recapitulation  here  to 
any  considerable  extent  is  unnecessary. 

The  learned  counsel  for  the  plaintiffs  in- 
sists that  the  omission  from  the  sutement  of 
liabilities  of  the  claim  against  the  Howe 
Machine  Company  in  favor  of  the  Credit 
Company,  Limited,  of  England,  was  upon 
the  undisputed  facts  a  fraudulent  conceal- 
ment. The  claim  originated  In  or  prior  to 
1878,  and  was  based  on  acceptances  alleged 
to  have  been  made  by  the  Howe  Machine 
Company  of  drafts  drawn  by  one  Stock  well 
upon  tile  company,  accepted  by  his  brother, 
the  secretary  and  treasurer,  in  the  name  of 
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the  company.  It  seems  to  be  coDceded  that 
the  acceptances  were  made  without  authority 
of  the  company,  and  that  the  proceeds  were 
used  by  the  Stockwells  in  stock  speculations 
in  London  on  their  own  account.  Suit  was 
brought  against  the  company  on  the  drafts  in 
the  state  of  Connecticut  in  1878,  and  as  in 
all  cases  in  that  state  were  commenced  by  at- 
tachment. The  company  defended  the  action. 
In  tbe  fall  of  1888  the  facts  were  reported, 
and  in  1886,  two  years  after  the  plaintiffs 
had  purchased  their  bonds,  the  court  rendered 

Judgment  in  the  action  against  the  Howe 
lachine  Company  for  the  sum  of  $62,475, 
Uie  chief  justice  dissenting.  The  existence 
of  this  claim  was  not  disclosed  to  the  plain- 
tiffs and  was  not  embraced  in  the  items  of 
liabilities  mentioned  in  the  statement.  It 
was  claimed  on  the  part  of  the  defendant 
Kennedy  that  tliis  item  was  omitted  for  the 
reason  that  the  company  was  advised  by 
counsel  that  the  acceptances  did  not  bind 
the  company  and  that  it  could  not  be  made 
liable  in  the  action,  and  evidence  was  given 
that  neither  the  company  nor  its  counsel  re* 
garded  the  claim  as  a  valid  obligation  of  the 
company.  The  referee  further  found  that 
the  detendant  Kennedy  and  the  other  officers 
and  directors  of  the  company  "had  reasonable 
cause  to  believe  that  said  company  was  not 
liable  on  said  claims, "  and  he  refused  to  find 
the  request  of  the  plaintiffs,  **  that  the  said  de- 
fendant (Kennedy)  knew  of  said  claim  and 
suit  and  concealed  and  intended  to  conceal 
the  same  from  the  plaintiffs. "  The  defend- 
ant's testator  was  bound  to  include  in  the 
statement  all  labilities  of  the  company  known 
to  him.  He  was  not  required  to  include 
claims  made  which  were  not  valid  or  en  forc- 
ible obligations.  The  defendant  omitted  this 
claim  from  the  bchedule  because  he  believed 
it  was  not  a  liability  of  the  company.  It 
may  be  admitted  that  he  was  blameworthy  in 
not  calling  the  matter  to  the  attention  of  the 
plaintiffs,  leaving  them  to  determine  whether 
it  constituted  a  reason  for  declining  the 
transaction.  But  if  the  non-disclosure  was 
attributable  to  an  honest  belief  that  the  claim 
was  not  valid  and  could  not  be  enforced,  the 
fraudulent  intent  is  lacking  and  the  charge 
of  deceit  fails.  The  recent  case  of  Derry  v. 
Peek,  14  App.  Cas.  387,  decided  in  the  house 
of  lords,  contains  a  very  full  discussion  of 
the  principles  governing  the  action  for  de- 
ceit and  ot  the  adjudged  cases.  The  action 
was  brought  against  directors  of  a  company 
for  damages  for  a  false  representation  con- 
tained in  a  prospectus  issued  by  them,  to  the 
effect  that  the  company  had  authority  to  use 
steam -motor  power  on  its  tramway,  whereby 
the  plaintiff  was  induced  to  buy  shares  of 
the  company.  The  judges  who  gave  the 
opinion  united  in  asserting  that  actual  fraud, 
that  is,  fraud  In  intention,  and  not  con- 
structive or  implied  fraud,  was  necessary  to 
be  shown  to  uphold  the  action,  and  applving 
this  general  principle  they  held  that  it  the 
defendant  believed  the  representation  made 
by  him  to  be  true,  although  without  reason- 
able cause  for  such  belief,  the  action  would 
not  lie.  It  is  not  necessary  to  go  to  this 
extent  to  uphold  the  present  judgment,  for 
29Ii.H.A. 


the  referee,  as  has  been  stated,  found  that  tlia 
belief  of  Kennedy  that  the  claim  of  the  Credic 
Company,  Limited,  of  London,  was  anfouad- 
ed,  was  based  upon  reasonable  grounds. 

The  plaintiffs  requested  the  refeine  to 
find  that  the  representations  of  Kennedy  to 
the  plaintiffs  were  so  made  as  to  convey  tbe 
impression  that  he  had  actual  knowledge  of 
their  truth  and  the  referee  refused  to  find 
as  requested.  This,  it  is  urged  was  error  re- 
quiring a  reversal  of  the  judgment.  It  musK 
be  assumed  that  the  referee  found  that  the 
representations'  contained  in  the  statement 
presented  by  Kennedy  were  not  made,  or  un- 
derstood  by  the  plaintiffs  to  have  been  made, 
by  him  upon  his  |)er8onal  knowledge.  The 
evidence  and  the  circumstances  support  this 
conclusion.  Kennedy  testified  that  when  the 
plaintiffs  requested  a  statement  of  the  asseu 
and  liabilities  of  the  companv,  he  informed 
them  that  he  would  reouest  tine  secretary  \o 

f prepare  It,  and  after  tne  statement  was  de- 
ivered  to  the  plaintiffs,  Luther  Kountze,  at 
Kennedv's  request,  went  to  Bridgei>ori  to  ex- 
amine the  property  and  while  there  tbe  items 
of  the  statement  were  gone  over  between  biai 
and  Mr.  Parmly,  the  person  having  the  prin 
cipal  management  of  the  business,  and  tiie 
referee  found  that  the  inquiries  of  Mr. 
Kountze  were  truthfullv  answered.  It  can- 
not be  assumed  from  the  mere  form  of  the 
statement  that  the  assets  and  liabilities  were 
given  upon  the  personal  knowledge  of  Ken- 
nedy. It  related  to  the  affairs  of  a  large  cor- 
poration, widely  extended  and  having  agen- 
cies in  a  great  number  of  the  large  citi^  of 
Uie  country.  It  would  ordinarily  be  under- 
stood that  a  statement  furnished  by  the  presi- 
dent or  director  of  the  company  of  its  assets 
and  liabilities  would  be  furnished  upon  in- 
formation derived  from  the  books  and  other 
sources.  Certainly  the  mere  presentation  of 
such  a  statement,  without  more,  woald  not 
amount  to  an  affirmation  that  the  statement 
was  true  to  his  knowledge.  There  was  con- 
flicting evidence  upon  the  trial  ap<m  the 
point  whether  outside  of  the  statement  soch 
an  affirmation  was  made,  but  that  lasae  was 
decided  against  the  plaintiffs.  Their  claim. 
therefore,  that  Kennedy  represented  that  the 
statement  was  true  of  his  own  knowledge, 
rests  solely  on  the  facts  that  he  was  president 
of  the  corporation,  and  that  he  furnished  tbe 
statement  as  a  statement  of  the  entire  assets 
and  liabilities.  The  most  that  the  plaintiffs 
could  claim  was  that  it  became  a  question  of 
fact,  but  we  are  of  opinion  that  the  evidence 
was  wholly  insufficient  to  have  warranted  a 
finding  that  Kennedy  asserted  the  truth  of  the 
statement  as  of  his  own  knowledge. 

Upon  a  full  examination  of  all  the  ques- 
tions presented  by  the  plaintiffs  we  have 
reached  the  conclusion  that  there  was  no  ma- 
terial error  committed  on  the  trial  and  th» 
judgment  should,  iherejare,  be  afflrfMd, 

All  concur,  except  Baj*tlett»  </.,  who  dis- 
sents on  the  ground  that  it  is  not  proper  for 
an  officer  of  a  corporation  making  a  written 
statement  of  its  indebtedness  to  a  proposed . 
purchaser  of  its  stock  to  omit  therefrom  the 
amount  involved  in  a  pending  action  a^inst 
the  company  for  the  reason  that  he  is  of  opin- 
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^OB  that  the  ooapany  will  not  be  held  in  floal 
Judgment ;  that  it  is  the  manifest  duty  of 
MQckk  officer  to  inform  tlie  proposed  purchaser 


of  stock  of  the  existence  of  this  contingent 
liability,  and  the  failure  to  do  so  is  a  fraud. 
•/•.not  voting. 


PENNSYLVANIA  SUPREME  COURT. 


COMMONWEALTH  of  Pennsylvania, 
Appt., 

V, 

James  B.  FORREST. 
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t*  Riding  a  hicyele  on  m  sidewalk  or 
footway  Inouzs  the  penalty  provided  by  Act 
May  7,  1880.  afralost  driving  any  bone  or  any 
other  animal  upon  suob  walk,  by  virtue  of  tbe 
Act  of  April  23. 1889,  declarinir  that  bicycles  and 
persons  using  them  are  entitled  to  tbe  same 
rlfrfats  and  subject  to  the  same  restrictions  as 
are  prescribed  in  ease  of  persons  using  carriages 
drawn  by  horses. 

IB*  One  who  did  not  eontribute  to  the 
eonstraction  or  maintenance  of  a  eide- 
-vraJk  which  he  has  a  right  to  use.  may  be  an 
Informer  for  unlnwf ully  ricilng  a  bicycle  onl  the 
sidewalk,  the  penalty  for  which  is  for  the  use  of 
a  school  district. 

S«  Tbe  flaet  that  a  sidewalk  was  on  land 
Skppropriated  hy  a  tnrnpike  eompaay, 
and  had  been  constructed  and  kept  up  by  tbe 
turnpike  company  aided  by  contributions  from 
▼Ulaire  residents,  does  not  exempt  it  from  tbe 
provisions  of  the  Act  of  1880  prohibiting  the  use 
of  soob  walks  by  persons  riding  bicycles. 

4*  Tbe  eonaent  of  a  tompike  company 
to  the  nee  by  bicycleni,  of  a  sidewalk  estab- 
tiahed  alongside  the  highway  and  on  land  appro- 
priated by  the  com  pony,  cafinot  make  such  use 
lawful  under  the  Act  of  1880  prohibiiiag  the  use 
of  bicycles  on  sidewalks. 

S.  Tlieanlawfbl  nee  of  a  sidewalk  by 
Uicyderg  for  a  time  without  complaint  canout 
avail  as  a  defense  to  the  prosecution  of  a  person 
for  such  offense. 

aiilyl8,180BL> 

APPEAL  by  tbe  CommoD wealth  from  a 
ludgment  of  the  Quarter  Sessions  for  Un- 
ion County  reversing  a  judgment  of  a  justice 
of  the  peace  imposing  a  fine  upon  defendant 
for  unlawfully  riding  a  bicycle  upon  the  side- 
walk.    Berersed, 

Prior  to  tbe  hearing  of  the  cause  the  appel- 
lee moved  to  quash  the  appeal  because: 

First:  The  commonwealth  had  no  right  of 
appeal. 

(a)  Because  no  writ  of  error  (now  appeal) 
lies  upon  a  summary  conviction. 

(b)  Because  this  is  a  case  of  summary  con- 
viction before  a  magistrate  under  a  special 
statute,  which  provides  for  no  appeal  from  the 
quarter  sessions  of  the  supreme  courL 


NOTB.— For  regulation  of  bicycle  riding  in  gen- 
eral, see  Twilley  v.  Perkins  (Md.)  19  L.  R.  A.  032, 
H  nd  note  therewith.  For  a  later  case,  see  Oeiirer  v. 
Perkiomen  ft  B.  Turnp.  Road  (Pa.)  28  L.  R.  A.  468« 
as  to  the  rfjrbtto  tolls  for  bicycles,  and  Thompson 
V.  Dod«e  (Minn.)  28  L.  R.  A.  608,  as  to  the  fright  of 
a  horse  by  a  bicycle  on  a  highway. 
89  L.  R.  A. 


(c)  Because  the  oonstitiitlon  'and  statute 
giving  the  rij^ht  of  appeal  in  cases  of  sum- 
mary conviction,  limit  the  appeal  to  the  quar- 
ter sessions. 

(d)  Because  the  commonwealth  has  no  right 
to  a  bill  of  exceptions  in  this  case. 

Second:  Even  if  this  case  were  within  tbe 
act  allowing  exceptions  to  the  commonwealth 
in  cases  of  nuisance  or  forcible  entry  and  de- 
tainer or  forcible  detainer,  that  act  provides 
that  the  appeal  must  he  specially  allowed  by 
this  court  or  a  judge  thereof,  and  the  record 
shows  no  8ach  allowance. 

Tbini.  And  if  an  appeal  would  lie,  it  must 
be  taken  in  this  court:  whereas  tbe  record 
shows  the  appeal  in  this  case  was  entered 
onlv  in  the  quarter  sessions. 

Fourth.  The  record  shows  further  that  the 
appeal  was  entered  in  the]  quarter  sessions  on 
tbe  8th  of  December,  1804.  to  wit,  after  the  wnt 
of  certiorari  issued  out  of  this  court  (dated 
4th  of  December,  1894),  had  been  lodged  in 
tbe  quarter  sessions,  to  wit,  on  December  7, 
1804. 

Fifth:  The  appeal  assigns  error,  not  the 
final  order  and  judgment  of  the  quarter  ses- 
sions, but  an  interlocutory  order. 

There  was  also  a  motion  to  quash  the  writ  of 
certiorari  because: 

First:  Tbe  writ  was  not  specially  allowed  as 
required  by  statuje  and  rule  of  court. 

Second.  Defendant  having  been  acquitted 
and  discharged  cannot  be  again  put  in  jeop- 
ardy for  tbe  same  offense. 

The  facts  upon  which  the  decision  of  the 
case  depended  sufficiently  api)ear  in  the  opin- 
ion. 

Afestrs.  D.  H«Gets,  DUt  AUy.,  J.  M.  Linn, 
and  P.  B«  Linn*  for  appellant: 

Penal  statutes  are  construed  as  other  stat- 
utes, with  tbe  further  rule  that  thev  are  con- 
strued strictly  when  their  penal  provisions  are 
invoked  against  one  charged  with  the  viola- 
tion. 

18  Am.  &Eng.  Encvclop.  Law,  p.  270. 

Strict  construction  is  not  tbe  same  as  con- 
struing everything  to  defeat  the  action. 

BartoUtt  v.  Achey,  88  Pa.  273. 

Where  there  are  different  statutes  in  pari 
materia,  though  made  at  different  times,  or 
even  expired,  and  not  referring  to  eacb  other, 
they  shall  be  taken  and  construed  together  as 
one  system,  and  as  explanatory  of  each  other. 

Rex  V.  Boxdale,  1  Burr.  447;  Philadelphia  v. 
DavU,  6  Watts  &  8.  278;  TioiUey  v.  Perkine, 
19  L.  R  A.  082,  77  Md.  252. 

A  bicycle  is  a  carriage  or  vehicle  within  the 
meaning  of  a  statute  requiring  every  person 
traveling  with  any  carriage  or  other  vehicle, 
on  any  highway  or  bridge,  to  turn  to  the  right 
on  meeting  another  person  so  traveling. 

StaU  V.  Collins,  8  L.  R.  A.  394,  16  R.  I.  871. 
See  also  Collier  v.  Worth,  L.  R.  1  Exch.  Div. 
464;  TayUyr  v.  Goodwin,  L.  R  4  Q.  B.  Div. 


,  S.-e  also  33  L.  R.  A.  3.-)G;   30  L.  R.   A.  615;  41  L.  R.  A.  208;  44  L.  R,  A.  821. 
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228;  I\irkyn$  v.  Priest,  L.  R  7  Q.  B.  Diy.  818; 

28  Am.  &  EDg.  EDcyclop.  Law,  p.  882. 
Whenever  a  city  ordinanoe  can  be  so  con- 
strued and  applied  aa  to  give  force  and  validity, 
this  will  l)e  done  by  the  courts  although  the 
construction  so  put  upon  It  may  not  be  the 
most  obvious  and  natural  one,  or  the  literal 
one. 

Stnft  V.  Tapeka,  8  L.  R  A.  773,  48  Kan. 
671;  Tiiusville's  App.  108  Pa.  600. 

The  Act  of  April  28,  1889,  is  part  of  the  road 
system  of  Pennsylvania. 

Under  this  act  the  bicycle  is  subject  to 
the  same  restrictions,  and  is  liable  for  any  vio- 
lation of  the  road  law,  as  is  prescribed  in  cases 
of  persons  using  carriages  drawn  by  horses. 

It  is  clearly  within  the  police  power  of  the 
state;  and  in  all  respects  reasonable  and  valid. 

Tunlley  v.  PerlHns,  19  L.  R.  A.  682,  77  Md. 
252;  State  Y.  Topp,  97  N.  C.  477;  Re  Wright, 

29  Hun,  858,  65  flow.  Pr.  119. 

Where  one  of  two  constructions  would  lead 
to  absurdity  the  other  is  to  be  adopted. 

Philadelphia  v.  Bidge  Ave.  Paee.  R  Oo.  102 
Pa.  190. 

Bicycles  are  vehicles,  and  may  be  lawfully 
used  upon  streets.  Their  proper  place  is  the 
roadway  rather  than  sidewalks,  and  their  use 
may  be  regulated  by  the  legislature. 

24  Am.  &  Eng.  Encyclop.  Law,  p.  119; 
BtaU  V.  Colline,  8  L.  K.  A.  894,  16  R  L  871; 
State  V.  Yopp,  supra;  Com,  v.  Farreat,  8  Pa. 
Dist.  Rep.  797.  note;  28  Irish,  L.  J.  287;  47 
Alb.  L.  J.  404;  Elliott,  Roads  A  StreeU,  p. 
685;  Holland  v.  Barteh,  120  Ind.  46;  88  Cent 
L.  J.  262. 

Mesera.  William  R.  Follmer  and  An- 
drew  A.  Leisert  for  appellee: 

The  Act  of  1889  hj  its  title  shows  that  the 
prohibition  of  the  third  section  extends  only 
to  sidewalks  erected  in  accordance  with  said 
act,  and  such  prohibition  cannot  be  extended 
to  any  other  sidewalk. 

The  sidewalk  being  wholly  within  the  limits 
of  the  turnpike  road,  this  act  could  not  apply 
in  any  event,  nor  authorize  the  construction  of 
such  a  sidewalk. 

Ridinff  a  bicycle  Is  not  riding  a  horse,  etc., 
within  the  meaning  of  this  statute. 

Ridint;  a  bicycle  upon  a  sidewalk  is  not 
"willfully  and  maliciously  riding  or  driving 
any  horse  or  any  other  animal  upon  or  into" 
such  sidewalk  and  within  the  prohibition  of 
said  Act  of  May  7th,  1889. 

Penal  statutes  are  to  be  construed  strictly. 

28  Am.  &  Eng.  Encyclop.  Law,  p.  875; 
Com.  V.  Wells,  110  Pa.  468;  SUufort  v.  Cam. 
10  Watts,  306;  Domett  v.  Btate,  4  Conn.  60, 
10  Am.  Dec.  100;  United  States  v.  Wiltberger, 
18  U.  B.  5  Wheat.  76,  5  L.  ed.  87. 

A  court  cannot  create  a  penalty  by  construc- 
tion, but  must  avoid  it  by  construction,  unless 
it  is  brought  within  the  necessary  meaning  of 
the  act  creating  it. 

Burgh  V.  State,  108  Ind.  182;  Western  U. 
TeUg.  Co.  v.  Wilson,  108  Ind.  808. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

A  turnpike  road,  chartered  as  early  as  1812, 
extends  from  the  borough  of  Lewlsburg  to  the 
borough  of  MifHinburg,  with  an  authorized 
width' of  roadway  of  60  feet.  Outside  the 
29  L.R.  A. 


borough  of  Lewlsburg,  and  in  the  township 
of  East  Buffalo,  is  the  village  of  Linnville. 
which  is  built  up  on  both  sides  of  and  alon^^ 
the  turnpike  for  the  distance  of  about  a  mile. 
Although  most  of  the  houses  are  along  the 
turnpike,  the  village  is  regularly  laid  out, 
and  to  some  extent  built  upon  streets  and 
squares.  For  a  mile  on  the  north  side  of  the 
turnpike  a  smooth  foot  walk,  about  four  feet 
wide,  is  constructed  for  the  use  of  the  resi- 
dents of  the  village.  This  walk  is  within 
the  limits  of  the  60  feet  which  the  turnpike 
company  had  appropriated  for  Its  highway, 
but  the  walk  had  been  put  there  by  permis- 
sion of  the  com pany .  It  had  been  constructed 
and  kept  up  bv  contributions  from  the  resi- 
dents of  the  village  and  by  the  turnpike  com- 
pany, and  had  Men  in  existence  about  ten 
years  on  July  9,  1894.  On  that  day,  Forrest, 
the  defendant,  rode  a  bicycle  on  this  walk, 
and  on  information  made  before  a  Justice  by 
George  Eling,  an  owner  of  property  frontini^ 
on  it,  was  arrested  for  violation  of  the  Side- 
walk Act  of  May  7,  1889.  After  hearing. 
Judgment  was  given  against  him,  and  a  fine 
of  SIX  dollars  for  the  use  of  the  school  dis- 
trict, as  directed  by  the  act,  imposed.  From 
this  judgment,  the  defendant  appealed  to  the 
court  of  quarter  sessions,  which,  after  a  re- 
hearing, reversed  and  set  aside  the  judgment ; 
and  from  that  the  commonwealth  appeals. 

The  controlling  reason  assigned  for  setting 
aside  the  judgment  of  the  magistrate  by  the 
learned  judge  of  the  court  below  is  that,  a 
bicycle  not  being  a  horse  or  ** other  animal,* 
as  specified  in  the  Act  of  May  7,  1889,  no  pen- 
alty can  be  imposed  for  propelling  it  upion  a 
sidewalk.  The  third  section  of  the  act  is  aa 
f ol lo ws :  **  If  any  person  or  persons  shal  1  wl  1 1  - 
fully  and  maliciously  ride  or  drive  any  horse 
or  any  other  animal  upon  or  into  any  board- 
walk or  sidewalk  or  footwav  laid,  erected, 
or  being  on  and  along  the  side  of  any  road 
or  hiffhway  in  any  township  of  this  common- 
wealth, or  shall  otherwise  willfully  break, 
injure  or  destroy  the  same,  the  person  or  per- 
sons so  offending  shall  upon  conviction  thereof 
before  any  magistrate,"  etc.,  •*!»  sentenced,* 
etc.  Standing  by  itself,  we  think  this  act, 
being  penal  in  its  provisions,  would  not  have 
embraced  the  bicycle  rider ;  but  read  In  con- 
nection with  the  Act  of  April  28,  1889,  an  op- 
posite conclusion  is  clearly  warranted.  The 
last-named  act  Is  as  follows :  **  Bicycles,  tri- 
cycles, and  all  vehicles  propelled  by  hand  or 
foot,  and  all  persons  by  whom  bicycles,  tri- 
cycles, and  such  other  vehicles  are  used,  rid- 
den, or  propelled  upon  the  public  highways 
of  this  state,  shall  be  entitled  to  the  same 
rights  and  subject  to  the  same  restrictions 
In  the  use  thereof,  as  are  prescribed  bv  law 
in  the  cases  of  persons  using  carriages  drawn 
by  horses."  The  first-named  act  imposed  a 
penalty  upon  the  driver  of  a  horse  who  should 
willfully  drive  him  upon  any  sidewalk  in  any 
township  within  the  commonwealth.  The 
last-named  act  subjected  the  bicycle  rider 
to  the  same  restriction  as  the  driver  of  the 
horse.  The  driver  of  the  carriage  and  the  bi- 
cycle have  the  same  rights,  and  are  subject  to 
the  same  restrictions  imd  penalties.  The  one 
by  whip  and  lines  drives  his  horse,  with  ve- 
hicle, upon  the  sidewalk.    The  other  drives 
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his  vehicle  apon  it  with  his  feet  and  leffs. 
^  will  scarcely  he  disputed  that  a  hicycler 
is  within  the  spirit  of  the  act.  It  is  wholly 
improbable  the  legislature  intended  to  exempt 
hi  m .  The  si dc wal  k  is  for  foot  travelers,  men, 
women,  and  children.  A  very  few  years  of 
observation  and  experience  in  the  new  mode 
of  travelinK  by  bicycle  has  resulted  in  the 
conclusion  that  this  yehicle  is  fully  as  dan- 
gerous to  those  walking  on  the  same  road  as 
the  carriage  drawn  by  a  horse.  A  carriage, 
with  rider,  weighing  together  two  to  th?ee 
hundred  pounds,  propelled  with  the  speed 
of  a  trolley  car  on  a  sidewalk,  is  full  of 
peril  to  the  life  and  limb  of  the  foot  traveler. 
No  bicycler,  with  due  regard  to  the  safety 
and  rights  of  his  fellows,  should  demand  the 
use.  in  common  with  foot  travelers,  of  a 
walk,  with  such  a  vehicle;  and  the  inten- 
tion of  the  legislature  to  debar  him  from  such 
Qse  is  manifest,  not  onlv  from  the  terms  of 
the  two  acts,  when  read  together,  but  also 
from  the  reason  and  spirit  that  prompted 
their  passage. 

To  the  argument  here  that  the  Act  of  the 
7th  of  May  only  specifies  the  driving  of  a 
horse  not  hitched  to  a  wagon  or  carriage,  and 
that,  although  a  bicycle  mav  be  a  carriage 
or  vehicle,  yet  by  no  liberality  of  construc- 
tion can  it  be  called  a  horse,  we  can  onlv 
answer  that  such  a  construction  of  the  act  is 
absurd.  The  legislature  declared  that  "if 
an^  person  or  persons  shall  willfully  or  ma- 
liciously ride  or  drive  any  horse  or  other 
animal."  By  this,  they  meant  the  two  and 
onl^  known  methods  of  using  the  horse, — 
ridine  astride  of  him,  or  driving  him  in  a 
vehicle.  To  suppose  they  intended  to  pro- 
hibit that  which  no  one  had  done  or  would 
do— drive  a  horse  by  folloiring  at  his  heels 
OD  foot— would  be  altogether  an  unreasonable 
interpretation.  Where  one  of  two  construc- 
tions would  lead  to  absurditv,  the  absurd 
construction  ought  not  to  be  aoopted.  Phil- 
atUlphia  v.  Bidge  Ate.  Pau,  R  Oo,  102  Pa. 
190. 

We  do  not  think  it  material  that  the  in- 
former in  this  case  had  not  contributed  to  the 
original  construction  of  the  sidewalk.  Nor, 
although  he  aided  in  keeping  it  in  repair, 


do  we  think  that  fact  material.  It  was  a  side- 
walk bv  design,  construction,  and  use,  along- 
side a  highway  in  a  township,  and  he,  with 
his  family,  had  the  right  to  its  use,  to  the 
exclusion  of  a  dangerous  vehicle ;  and  this 
even  though  he  had  in  no  way  aided  in  con- 
structing or  keeping  it  in  repair. 

Nor  does  the  fact  that  the  walk  was  on 
land  appropriated  bv  the  turnpike  company 
deprive  it  of  its  character  as  a  sidewalk. 
The  company  was  asserting  no  right.  If  it 
had  l)een  constructed  and  used  as  a  sidewalk 
by  its  consent,  it  had  none  to  assert.  That 
it  was  so  constructed  and  used  clearly  appears 
by  the  testimony  of  the  company's  manager, 
ijid  the  consent  of  the  company  to  its  use 
by  bicyclers  would  not  avail  defendant.  A 
law  of  the  commonwealth  cannot  be  repealed 
by  the  manager  of  a  turnpike  company.  If 
this  was  an  established  sidewalk  alongside  a 
highway  in  a  township,  as  it  clearly  was, 
then  it  is  subject  to  the  laws  of  the  common- 
wealth regulating  and  restricting  its  use.  It 
is  not  in  the  power  of  any  individual  or  cor- 
poration to  license  a  violation  of  law. 

The  further  argument  of  appellee  that  he 
and  all  other  bicyclers  have  used  the  side- 
walk heretofore  without  complaint  avails 
nothing  as  a  defense,  for  it  only  demon- 
strates the  extent  of  the  grievance,  which  at 
last  became  unbearable.  Sncb  use  in  any  con  • 
siderable  numbers  by  such  vehicles  of  a  four- 
foot  sidewalk  would  soon  result  in  foot  pas- 
sengers, men,  women,  and  children,  taking 
to  &e  turnpike  for  safety.  This  would  not 
continue  long,  until  the  law  would  be  in- 
voked to  decide  whether  the  sidewalk  was 
for  foot  travelers  or  for  vehicles;  whether 
the  bicycler  was  in  the  exercise  of  a  lawful 
right,  or  was  a  usurper  of  the  rights  of  oth- 
ers. We  have  tried  to  answer  this  question 
in  this  opinion. 

Therefore  the  judgment  of  the  court  below  i§ 
revereed,  and  it  is  directed  that  Judgment  for 
the  amount  of  the  fine  imposed  by  the  mag- 
istrate—six dollars— be  entered  in  favor  of 
the  commonwealth,  and  against  defendant, 
with  costs ;  appellee  to  pay  the  costs  of  pro- 
ceedings on  this  appeal. 


CONNECTICUT  8UPREMB  COURT  OP  ERRORS. 


NEW  YORK,  NEW  HAVEN  A  HART- 
FORD R  CO. 
e. 
BRIDGEPORT  TRACTION  CO..  Appt. 

(— Conn. — .....} 

1.  An  Injnnctton  mgmSMUtt  conmlru.eiing 
m  trollojr  road  aeroMi  m  steam  rail- 
road tradk  at  grade  the  effect  of  which  will 
be  dangerous  to  paswngers  oannot  be  defeated 


on  the  ground  that  it  will  be  simply  an  Injunc- 
tion against  trespassers  or  Involves  simply  a 
claim  for  damages. 
8.  A  special  act  permlttliiir  a  grmid» 
croMdn^  by  an  eleotrio  railway  over  the 
track  of  a  steam  railroad  which  is  made  subject 
to  general  laws  "exoept  as  otherwise  herein  ex- 
pressly provided  **  Is  not  affected  by  a  general 
law  previously  passed  bat  which  does  not  take 
effect  until  subsequently,  which  prohlbiu  such 
grade  crossings  '*  except  upon  approval  by  the 
railroad  commissioners.'* 


NoxB.»As  to  oompensation  to  a  railroad  oom- 
pany  f or  Intersectloii  of  Its  track  by  astreet  rail- 
way on  a  highway  crossing,  see  also  Chicago  A  C 
Terminal  R.  Co.  v.  Whiting,  H.  A  B.  a  Street  B. 
Co.  (Ind.)  25  L.  B.  A.  887.  and  Chicago,  B.  A  Q.  B. 

ML'R  A. 


Co.  V.  West  Chicago  Street  B.  Co.  (IB.)  post,  — ^  and 
note  thereto. 

That  a  horse  railroad  Is  not  a  railroad  within  the 
meaning  of  a  statute  as  to  intersections,  see  Byrne 
v.Kansas  Clty,Ft.  S.  ft  IL  B.  Co.  (a a  App.  Uh 
a)2iL.B.A.0B3. 


See  also  44  L.  R.  A.  209. 
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8.  No  prosnmptloB  that  grmOm 
ings  ezpreMlgr  anthorlaed  by*  m  spe- 
cial statute  were  Intended  to  be  snb- 
Jeet  to  the  ureneral  law  requlrinf  approval 
of  the  railroad  oommlssloneTS  can  arlae  from  the 
mere  fact  that  they  are  numerous  while  the  fcen- 
eral  pobcy  of  the  law  has  been  to  restrict  such 
orosslnffs  if  the  act  does  not  increase  the  total 
number  and  fndioates  that  they  will  be  tem. 
porary  because  of  the  possibte  elevation  of  the 
track. 

4«  Ckympensatton  to  a  railroad  com^ 
pnny  for  the  Inconvenience  to  it  is  not  a  neces- 
sary condition  to  the  orossingr  of  its  tracks  at 
grade  by  an  electric  street  railway  under  legisla- 
tive authority. 

(BoiiMrriiy.  J.,afid  JLndmoi.  Oh.  J.,  diMBmtfrom 
propoiiiUom  f  and  8^ 
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APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Fairfield  County 
in  fftvorof  plaintifl  in  an  action  brought  to 
enloin  defendants  from  constructing  electric 
raflway  tracks  across  plaintiff's  railroad  at 
grade.    Bevened. 

The  facts  are  stated  in  the  opinions. 

Meun.  Seymonr  A  Knapp  and  Palire 
A  Carroll*  for  appellant: 

Injunctions  to  restrain  repeated  trespasses 
are  not  favored  exercises  of  the  power  of  a 
court  of  equi^,  where  the  defendant  is  pecu- 
niarily responsible.  Even  to  avoid  multiplicity 
of  actions,  courts  will  not  favor  such  pro- 
ceedings. 

High,  In].  ^  84,  722:  Bispham,  Eg.  §  486; 
WhitOeKy  v.  Uar^ord,  P.  db  F,  B,  Oo.  28  Conn . 
421:  Smith  v.  King,  61  Conn.  511;  Hale  v. 
P&ifU  PUoMtnt  dO,  R,  R  Oo.2&  W.  Va.  454; 
BandaU  v.  JadOanfdUe  Street  B.  Go,  19  Fla. 
409;  Mead  v.  Stirling,  62  Conn.  596. 

Diminution  in  value  of  property  without  ir- 
reparable mischief  furnishes  no  ground  for 
equitable  relief. 

EaUey  v.  Bapid  Tramit  Street  R  Oo.  47  N. 
J.  Eq.  880. 

The  provision  of  defendant's  charter,  "  ex- 
cept as  otherwise  herein  expressly  provided, 
thiB  charter  shall  be  subject  in  all  its  parts  to 
the  general  laws  relating  to  street  railways 
and  street  railway  companies,"  clearly  re- 
moves the  charter  of  the  defendant  company 
from  the  operation  of  the  Kcneral  law  wher- 
ever any  provision  exists  differing  from  or  in- 
consistent with  iL 

Che  V.  Meriden,  46  Conn.  156. 

Particular  statutes  are  not  repealed  by  sub- 
sequent general  statutes,  unless  so  expressed 
in  definite  terms. 

Sutherland,  Stat.  Constr.  §  157;  Mobile  d 
0,  R  Co.  V.  StaU,  29  Ala.  573;  Fitzgerald  v. 
diampneye,  2  Johns.  &  H.  64;  Walsall  Overseers 
€f  Poor  V.  London  dk  N.  W.  B.  Co.  4  App.  Ca«. 
467;  State  v.  StoU,  84  U.  8.  17  Wall.  425, 
21  L.  ed.  650;  Van  Denburgh  v.  Qreenhukfi, 
66  N.  Y.  1;  Com.  v.  Richmond  d  P.  B. 
Co.  81  Va.  856;  Endlich,  Interpretation  of 
Statutes,  §  229;  MMle  d  0.  B.  Co.  v. 
State,  supra;  Pearee  v.  Bank  of  Mobile,  88  Ala. 
702;  Furman  t.  Niehol,  75  U.  8.  8  Wall.  44, 
19  L.  ed.  870;  Broton  v.  Lowell,  8  Met.  172; 
Mchols  V.  Bertram,  8  Pick.  842;  Cascades  B. 
29L.R.A. 
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Oo.  V.  Sohns,  1  Wash.  Terr.  558;  Oannarssokm 
V.  Sterling,  92  HI.  569;  Third  Nat.  Bank  ef 
St.  Louis  V.  Harrison,  8  F^  Rep.  721;  TyCr 
V.  EliMobelhtown  d  P.  &  Oo.  9  Bush,  610;  Eg 
parte  Oraw  Dog,  109  U.  8.  656,  27  L.  ed.  1080; 
1  Dill.  Mun.  Corp.  §87;  %d€  Parkr.  Oak- 
v>oods  Cemetery  Asso.  119  UL  141:  Chmo  JZs- 
ong  V.  United  States,  112  U.  8.  586, 28  L.  ed. 
nOiBeach  t.  Meriden,  46  Conn.  602. 

Where  two  acts  are  passed  at  the  same  ses- 
sion of  the  legislature  on  the  same  subject,  it 
shows  the  intent  that  one  Is  not  repealed  by 
the  other,  but  they  are  to  be  construed  to- 
gether. 

Ourtwright  v.  Orow,  44  Mo.  App.  668;  Stats 
T.  dark,  54  Mo.  216;  Oom,  y.  HunOey,  15  L. 
R.  A.  839,  156  Mass.  286;  Povsers  v.  Shepard. 
48  N.  Y.  540;  Oheetem  v.  StaU,  2  Ind.  149; 
QoTley  V.  SevieU,  17  Ind.  819. 

It  is  the  duty  of  the  court  to  avoid  a  con- 
struction, if  possible,  which  leads  to  manifeat 
injustice. 

People  V.  Jaehne,  108  N.  Y.  182. 

The  legislature  had  full,  complete,  and  am- 
ple authority  and  power  to  grant  the  defend- 
ant the  privilege  to  use  Fairfield  avenue,  as  it 
is  proposed  to,  and  that  without  compensation 
to  the  plaintiff,  and  if  in  doing  so  it  should  be 
found  that  it  did  injure  the  plaintiff  or  its 
rights,  that  loss  is  damnum  absque  injuria. 

Ellioit  V.  Fair  Haven  dW.  K.Co.22  Conn. 
579;  2  Beach,  Railways,  §  SOS;  Elfelt  v.  StOl- 
water  Street  B.  Oo.  58  Minn.  68;  Baffcrtp  t. 
Central  Traction  Oo.  U7Pa.  579;  Loeirfiart  r. 
Oraig  Street  B.  Co.  189  Pa.  419;  Finch  v.  Riv- 
erside  d  A,  B.  Oo.  S^  Cal.  597:  Hudson  Biver 
Teleph.  Co.  v.  Waterrliet.  Tump,  d  B.  Co,  17 
L.  R.  A.  674,  185  N.  Y.  393;  Booth,  Street 
Railways.  §  88;  WiUiams  v.  City  Eifctric 
Street  B.  Co.  41  Fed.  Rep.  556;  1  Beach,  Pub. 
Corp.  §  664;  Koeh  v.  North  Ave.  B.  Co,  of 
Baltimore  City,  15  L.  R  A.  877,  75  Md.  222; 
DuBois  Traction  Pass.  B.  Oo.  v.  Buffalo,  B.  d 
P.  B.  Co,  149  Pa.  1. 

Even  if  the  charter  of  the  plaintiff  company 
was  a  close  charter,  the  legislative  power 
granting  the  traction  companv  the  right  to 
cross  its  road  at  grade  would  be  legal  as  the 
exercise  of  a  police  power. 

8  Am.  &  Eng.  Eocvclop.  Law,  pp.  621,622; 
Stone  V.  Mississippi,  'lOl  G.  8.  814.  25^.  ed. 
1079;  Boyd  v.  Alabama,  94  U.  S.  645,  24  L. 
ed.  802;  Boston  Beer  Co.  v.  Massachusetts,  97 
CJ.  8.  25,  24  L.  ed.  989;  Stone  v.  Farmers  Loan 
d  T  Co.  116  U.  S.  807,  29  L.  ed.  636;  Barloto 
V.  Gregory,  81  Conn.  261 ;  Baker  v.  Boston,  13 
Pick  184,  22  Am.  Dec.  421. 

Railroads  and  highways  are  of  such  public 
character,  especially  where  they  cross  eacb 
other,  as  to  be  subject  to  public  supervision. 

Woodruff  V.  Catlin^  54  Conn.  295;  West- 
brooies  App.  57  Conn.  104;  Woodruff  v.  News 
York  d  N.  E.  B.  Co.  59  Conn.  65;  Doolittlev. 
BranforcFs  Selectmen.  59  Conn.  402:  New  York 
d  N  E.  B.  Co.  V.  Waterbury,  60  Conn.  9. 

The  defendant  has  abandoned  an  old  cross- 
ing, one  that  it  has  used  uninterruptedly  for 
years  and  the  right  to  use  which  was  unques- 
tioned, in  reliance  upon  a  legislative  promUe 
that  iu  return  for  such  abandonment,  it  should 
have  another  crossing  in  another  place. 

Is  there  not  here,  not  only  a  cod  tract  in  that 
it  has  been  executed  on  the  part  of  this  defend- 
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«Dt,  and  because  executed,  iucapable  of  being 
impaired,  bu^  also  a  contract  in  the  strictest 
aense  of  th&  word  based  on  a  consideration? 

FleteherY,  P^k,  10  U.  S.  0  Cranch,  87,  8  L. 
ed.  162;  Cooley,  Const.  Lim.  8d  ed.  pp.  278. 
274,  and  cases  cited  in  notes;  Piqua  Branch  €ff 
StaUBank^  Ohio  ▼.  Knoop,  57  U.  8.  16  How. 
S60, 14  L.  ed.  977:  Walnufi  d  B.  Canal  Co.  ▼. 
Been,  67  U.  8.  2  Black,  448,  17  L.  ed.  827; 
Fiantere  Bank  of  MiMssfppi  v.  Sharp,  47  U. 
8.  6  How.  801, 12  L.  ed.  447;  Chenango  Bridge 
€b,  ^.BinghanUon  Bridge  Co.  70  U.  8.  8  Wall. 
61, 18  L.  ed.  187;  New  Jersey  t.  WiUon,  11  U. 
8.  7  Crancb,  164,  8  L.  ed.  808;  Landon  ▼. 
LOchJUld.  11  Conn.  251. 

Mr.  ThonuM  M.  MeCarter  also  for  ap- 
pellant 

Meeen.  Stodd«rd»  Bishop  A  Shelton* 
for  appellee: 

An  crossings  of  hiebways  by  railroads  at 
grade  are  practically  oauKerous,  and  it  is  tbe 
policy  of  the  state  to  abolish  them  as  fast  as  is 
practicable. 

Byeon  ▼.  New  Jcrkd^N.  B,  R.  Co.  57  Conn. 
SI;  New  rork  dk  N.  B.  B.  Co'e  App.  from 
BaUroad  Comre.  58  Conn.  540;  New  York  dk 
N.  B.  B.  Co.  V.  Waterhury,  60  Conn.  9,  af- 
firmed New  York  d  N.  B.  B.  Co'e  App.  from 
Bailroad  Comre.  62  Conn.  584. 

The  Public  Act  of  1898  requires  the  defend- 
ant to  apply  to  and  obtain  the  approyal  by  the 
railroad  commissioners  to  enable  it  to  cross 
Fairfield  avenue  crossing  at  grade. 

The  legislature  cannot  mtrgain  away  the 
police  power  of  the  state. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  621. 

The  enactment  of  a  general  law  by  the  leg- 
lalatuie,  after  baring  conferred  such  power  on 
the  corporation,  regulating  the  same  matter 
which  had  been  before  permitted  to  be  regu- 
lated by  such  by-law,  would,  in  the  absence 
of  the  clearest  evidence  to  the  contrary,  show 
most  satisfactorily  that  the  legislature  intended 
to  take  the  regulation  of  the  matter  out  of  the 
hands  of  the  corporation. 

Southport  T.  Ogden,  28  Conn.  128. 

A  later  statute,  covering  the  same  subject- 
flnatter,  and  embracing  new  prorisions,  op- 
erates to  repeal  the  prior  act,  although  the 
two  acts  are  not  in  express  terms  repugnant. 

People  ▼.  Jaehne,  108  N.  Y.  195. 

The  particular  danger  of  crossings  of  this 
character  is  referred  to  by  the  court  in  Psnn- 
eyltania  R  Co.  t.  Braddock  BUetrie  B.  Co. 
152  Pa.  116. 

The  legislature.  In  passing  the  General  Act 
of  1898,  intended  to  so  restrict  the  exercise  of 
tbe  power  granted  by  the  defendant's  charter 
•a  to  reqmre  application  to  and  approval  by 
the  railroad  commissioners. 

A  statute  passed  at  a  future  day  most  be  un- 
derstood as  speaking  from  the  time  it  goes 
Into  operation  and  not  from  the  time  of  pas- 

Am.  A  Eng.  Xncyclop,  Law,  pp.  217, 
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The  defendant  cannot  construct  the  crossing 
In  question,  without  at  least  first  making  com- 
pensation for  the  direct  damage  done  to  the 


property  of  the  plaintiff. 

Tiie  property  of  the  plaintiff,  impaired  or 
destroyed  bj  the  defendant,  coniriats  not  only 
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of  its  taufrible  and  corporeal  property,  but 
also  of  its  franchise. 

Bridgeport  ▼.  New  York  db  N.  H.  B.  Co.  86 
Conn.  266, 4  Am.  Rep.  68;  People  v.  O'Brien, 
2  L.  R.  A.  255,  111  N.  Y.  40;  Br^d  ToU 
Bridge  Co.  ▼.  Conneeiicut  Biver  Co.  7  Coon. 
47. 

The  acts  of  the  defendant  constitute  "a 
taking"  within  the  modern  definition  of  that 
term. 

Lewis,  £m.  Dom.  %  56;  Tiedeman,  Police 
Powers,  897;  Cooley,  Const.  Lim.  6th  ed.  670: 
Vanderliny.  Grand  Rapids,  8  L.  R.  A.  247.7S 
Mich.  522;  Bigney  r.  Chicago,  102  111.  64; 
Hooker  v.  New  Haven  d  Northampton  Co.  14 
ConL.  146,  86  Am.  Dec.  477. 

How  can  it  be  claimed  that  an  invasion  of 
the  property  and  riehts  of  the  plaintiff  which 
must  necessarily  produce  so  serious  a  result  ia 
not  a  "subetantial  impairment"  of  the  object 
for  which  plaintiff  was  incorporated,  and 
therefore  not  within  tbe  power  of  condemna- 
tion. 

Commissioners  on  Island  Fisheries  v.  Holyohs 
Water  Powe/i  Co.  104  Mass.  446,  6  Am.  Rep. 
247;  Holyoke  Water-Ptnoer  Co.  v.  Lyman,  82 
U.  8.  15  Wall  500,  21  L.  ed.  188;  Citieens 
Water  Co.  of  Bridgeport  v.  Bridgeport  Hydrate 
lie  Co.  55  Conn.  1;  New  York,  H.  d  N.  B.  Co. 
V.  Boston,  H  d  B.  B.  Co.  86  Conn.  201; 
Boston  dA.R  Co.  v.  Cambridge,  159  Mass. 
284;  Imlay  v.  Union  Branch  B.  Go.  26  Conn. 
249,  68  Am.  Dec.  892:  Bridgeportv.  New  York 
dN.  H.B.  Co.d»  Conn.  264, 4  Am.  Rep.  68; 
Memphis  d  O.  B.  Co.  v.  Birmingham,  8.  dT. 
BB.Co.1S1j.il  A.  166,  96  Ala.  571;  Kan^ 
sas  City  Suburban  Belt  B  Co.  v.  Kansas  CUy, 
at.  L.dC.B  Co.  118  Mo.  599. 

Baldwin*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  complaint  is  in  the  nature 
of  a  pure  injuncti^.i  bill.  It  avers  that  it 
sends  about  200  hundred  regular  trains  of 
cars  daily,  some  of  which  carry  the  mails 
of  the  United  States,  and  the  rest  passengers 
and  freight,  across  Fairfield  avenue,  in  the 
city  of  Bridgeport,  at  grade ;  that  the  defend- 
ant threatens  to  obstruct  the  plaintiff's  right 
of  way  by  forcibly  laving  tracks  for  an  elec- 
tric railway  over  said  crossing  and  upon  the 
plaintiff's  tracks;  and  that,  if  such  new 
tracks  are  so  laid  and  used,  it  will  seriously 
impair  the  plaintiff's  power  to  fulfill  its 
chartered  purposes,  disarrange  its  train  serv- 
ice, put  it  to  f^reat  additional  expense  in  the 
operation  of  its  road,  and  greatly  endanger 
the  lives  of  the  passengers  and  employes  on 
all  trains  crossing  such  avenua  The  defend- 
ant's answer  admits  the  character  and  extent 
of  the  plaintiff's  business,  as  alleged,  but 
sets  up  a  grant  by  the  last  general  assembly 
of  express  authority  to  construct  the  crossing 
in  question,  at  grade.  It  appears  by  an 
agreed  statement  of  facts  (maae  subject  to 
the  opinion  of  the  court  as  to  their  relevancy) 
that  Fairfield  avenue  was  a  public  highway 
long  before  the  plaintiff's  railroad  was  con- 
structed, and  that  the  proposed  crossing  bj 
the  defendant's  railway  "  impairs  the  property 
of  the  plaintiff,  interferes  with  the  accus- 
tomed and  necessary  operation  of   its  rosd» 
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ftod  endftngers  the  lives  of  its  passengers  and 
employes.  But  the  defendant  does  not  intend 
to  injure  the  property  of  the  plain tifiF,  or  in- 
terfere with  the  accustomed  and  necessary 
operation  of  its  road,  or  endanger  the  lives  of 
its  passenj^ers,  and  will  not,  except  such  as 
naturally 'follows  from  the  location  and 
operation  of  its  trolly  road  across  the  tracks 
of  the  plaintiff  at  erade."  These  facts  are 
relevant  and  material  to  the  issue.  They 
show  that  the  proposed  crossin/i;,  if  con- 
structed, will  interfere  with  the  necessary 
operation  of  the  plaintiff's  road,  and  endan- 

fer  the  lives  of  all  whom  it  transports  across 
airfield  avenue  in  the  200  trains  which  daily 
pass  there.  It  would  be  difficult  to  make  out 
a  stronger  case  for  the  interposition  of  a  court 
of  equity,  if  it  has  the  power  to  interpose. 
Only  by  an  injunction  can  the  defendant  be 
prevented  from  setting  up  across  the  tracks 
of  a  steam  railroad,  in  constant  use,  an  ob- 
struction of  a  continuing  character,  which 
would  daily  put  in  peril  hundreds  or  thou- 
sands of  human  lives. 

It  is  argued  that  the  plaintiff's  claim  is, 
in  substance,  simply  one  for  an  Injunction 
against  threatened  trespasses  or  repeated  ob- 
structions of  a  right  of  wav,  and  that  it  is 
not  claimed  that  the  defendant  is  not  pe- 
cuniarily responsible  for  any  damage  it  may 
do,  nor  that  the  plaintiff  will  be  exposed  to 
irreparable  injury.  But  the  plaintiff  holds 
its  right  of  way  charged  with  the  performance 
of  a  public  trust  for  Its  continuous  use  for 
public  accommodation.  OcUu  t.  Boston  A 
N.  T,  Air  Line  A  O?.  58  Conn.  888.  841, 
848.  Its  railroad  is  a  great  avenue  of  com- 
munication between  one  part  of  the  state  and 
another  and  between  this  and  other  states. 
Any  impediment  to  its  safe  and  proper  use  is 
a  matter  of  public  concern,  not  to  be  meas- 
ured by  money,  or  dealt  with  on  the  footing 
of  a  claim  for  damages.  If  erected  without 
authority  from  the  state.  It  may  be  that  the 
state's  attorney  might  properly  sue  for  an 
injunction ;  but  the  same  remedy  would  be 
open  to  the  plaintiff,  for  it  suffers  a  special 
injury,  and  is  charged  by  the  state  with  a 
special  duty  of  maintaining  its  road  at  this 
crossing  in  uninterrupted  use  under  safe  con- 
ditions. Stanford  v.  Stamford  Horse  R  Go. 
56  Conn.  881,  895,  1  L.  R.  A.  875;  Frink  v. 
Lawrence,  20  Conn.  120,  50  Am.  Dec.  274. 
As  the  plaintiff  has  stated  a  case  sufficient  to 
support  its  action,  we  are  brought  to  the 
consideration  of  the  merits  of  the  defense 
founded  on  a  legislative  grant.  In  .Tune, 
1898.  the  East  End  Railway  Company  owned 
and  operated  a  horse  railroad  in  Bridgeport 
and  Stratford,  under  a  charter  granted  many 
years  before,  which  railroad  crossed  the 
tracks  of  the  plaintiff's  railroad  at  grade, 
upon  a  highway  known  as  *'6eaview  Avenue. 
By  an  amendment  to  this  charter,  approved 
June  28,  1898,  it  was  authorized  to  extend 
its  lines  in  each  town  by  laying  tracks 
through  certain  designated  streets,  ^and  also 
from  Stratford  avenue  on  and  alonff  Pembroke 
street,  across  the  tracks  of  the  JNew  York, 
New  Haven  &  Hartford  Railroad  Company 
at  ffrade,  until  said  tracks  are  elevated,  to 
Old  Mill  Green ;  subject  to  such  regulations 
and  restrictions  as  to  said  railroad  crossing 
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as  the  board  of  railroad  commissioners  may 
at  any  time  order  upon  the  application  of 
either  of  said  companies ;  and  from  the  lower 
bridge  westerly,  over  and  under  the  tracks 
of  said  railroad  to  the  junction  of  Fairfield 
avenue  and  Water  street ;  provided,  however. 
that  when  said  railway  company  shall  aban- 
don its  present  crossing  with  its  tracks  at 
grade  with  the  New  York,  New  Haven  & 
Hartford  Railroad  Company  at  SeaTiew  ave- 
nue, in  the  city  of  Bridgeport,  it  may  cross 
the  tracks  of  said  steam  railroad  at  grade  at 
or  near  the  junction  of  Fairfield  avenue  and 
Stratford  avenue,  at  the  southerly  end  o^  the 
railroad  station  of  said  steam  railroad  in  the 
city  of  Bridgeport ;  subject,  however,  to  such 
regulations  and  restrictions  as  the  railroad 
commissioners  may  at  any  time  order  upoo 
the  application  of  either  of  said  companies; 
and  from  tbe  junction  of  Fairfield  avenue  and 
Water  street  southerly  along  Water  street, 
westerly  to  Main  street ;  .  .  .  also  from 
the  northerly  terminus  of  the  line  of  said  horse 
railway  on  East  Main  street  across  the  tracks 
of  the  New  York,  New  Haven  &  Hartford 
Railroad  Company  at  grade,  until  said  tracks 
are  eleviited,  to  the  north  side  of  East  W^ash- 
ington  avenue ;  subject,  however,  to  sndi 
regulations  and  restrictions  as  the  lailroad 
commissioners  may  at  any  time  order,  upon 
the  application  of  either  of  said  companies.* 
Special  Acts  1893,  pp.  878,  879.  ThlswneiKl- 
ment  also  empowered  the  company  to  equip 
and  operate  its  road  with  electric  power,  and 
to  consolidate  and  make  common  stock  witk 
any  other  street-railway  company  having 
lines  in  Bridgeport,  or  to  transfer  to  it  its 

groperty  and  franchises.  A  horse  railroad 
ad  been  in  operation  in  Bridgeport  for  many 
years,  owned  by  the  Bridgeport  Horse- Rail- 
road Company.  By  an  amendment  to  its 
charter,  approved  June  28,  this  company  was 
authorized  to  consolidate  with  any  odier 
street-railway  company,  to  equip  its  lines 
with  electric  power,  and  to  extend  them 
through  various  streets,  among  which  were 
Congress  street,  **  across  the  railroad  trades 
of  the  New  York,  New  Haven  &  Hartford 
Railroad  Company  at  grade,  until  said  grade 
crossing  is  abolished  oy  the  steam  railroad 
com  pan  V ;  .  .  .  subject  to  such  regnla- 
tions  and  restrictions  in  the  matter  of  croasinf 
the  tracks  of  said  steam  railroad  at  grade  as 
the  railroad  commissioners  may  at  any  time 
make  upon  the  application  of  either  of  said 
companies;"  and  also  North  aTenue,  Broad 
street,  Lafayette  street.  South  avenae,  and 
**  Fairfield  avenue  in  the  western  section  of 
said  city,"— each  of  which  five  streets  was 
crossed  by  the  plaintiff's  steam  railroad  at 
grade,  and  in  respect  to  each  of  which  the 
company  was  empowered  to  construct  a  grade 
crossing  over  such  steam  railroad,  in  tbe  same 
words  used  regarding  the  Congress  street 
crossing,  and  subject  to  the  same  restrictions. 
On  tne  same  day  the  Bridgeport  Railway 
Compsny  was  chartered,  with  power  to  con- 
struct and  operate  an  electric  railway  throuek 
certain  streets  in  Bridgeport ;  to  cross  the 
tracks  of  any  steam  railroad  at  grade,  under 
sudi  regulations  and  restrictions  as  the  rail- 
road commissioners  should  establish  for  the 
safety  of  the  public ;  to  acquire  all  the  rights 
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and  fTaiich1<:«s  of  the  East  End  Railway  Com- 
pany and  of  the  Bridgeport  Uorsn-Uailroad 
Company,  and  to  become  consolidated  with 
them  by  the  name  of  the  Bridgeport  Traction 
Company.  The  concluding  section  of  this 
charter  ran  thus :  **  Except  as  otherwise  herein 
expressly  provided,  this  charter  shall  be  sub- 
ject in  all  its  parts  to  the  general  laws  re- 
lating to  street  railways  and  street  railway 
companies. "  Special  Acts  1893,  p.  877,  g  19. 
The  amendment  to  the  charter  of  the  Bridge- 
port Horse-Railroad  Company  also  contained 
substantially  the  same  provision.  The  con- 
solidation and  transfer  of  franchises  thus  au- 
thorized was  duly  made  prior  to  August  18, 
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By  a  public  act,  which  took  effect  on  June 
1,  1893  (Pub.  Acto  1893,  p.  807),  it  was  en- 
acted that  no  street-railway  company  already 
existing  or  thereafter  incorporated  should  lay 
new  tracks  in  any  city  until  its  plan  of  con- 
struction and  oneration  had  been  approved  by 
the  mayor  and  court  of  common  council. 
Soon  after  the  consolidation,  the  defendant, 
as  owner  of  the  rights  and  franchises  of  each 
of  the  three  companies  so  consolidated,  pre- 
sented its  plan  or  construction  and  operation 
(which  involved  the  abandonment  of  the  Sea- 
view  avenue  grade  crossing,  and  the  laying 
of  a  double  track  on  Fftirfleld  avenue,  to  cross 
the  plaintiff's  railroad  at  grade  by  means  of 
electric  power  supplied  to  a  trolley  from 
overhead  wires),  to  the  mayor  and  court  of 
oommon  council  of  Bridgeport,  and  It  was 
duly  approved.  On  June  14,  1898,  a  public 
set  was  passed  (Pub.  Acts  1898,  chap.  208, 
>.  881)  amending  chapter  168  of  the  Pub- 
ic Acts  of  1889,  so  as  to  read  as  follows : 
''No  electric,  cable,  or  horse  railroad  shall 
hereafter  be  constructed  across  the  tracks  of 
a  steam  railroad  at  grade,  except  upon  ap- 
plication to  and  approval  by  the  railroad 
commissionerB,  nor  shall  anv  steam  railroad 
cross  any  such  electric,  cable,  or  horse  rail- 
road at  grade,  except  upon  like  application 
and  approval."  By  another  act,  approved 
June  80,  it  was  enacted  that  all  the  public 
acts  of  the  session,  unless  otherwise  pro- 
vided, should  take  effect  thirty  days  from  the 
risinir  of  the  general  assembly.  The  as- 
aemblv  rose  on  June  80.  On  August  16,  the 
defendant,  after  having  abandon^  the  grade 
crossing  at  Beaview  avenue,  applied  to  the 
railroad  commissioners  for  permission  to  con- 
struct the  tracks  of  Its  **  horse  railroad"  at 
grade  across  the  plaintiff's  railroad  on  Fair- 
field avenue,  under  such  regulations  and 
restrictions  as  the  commissioners  might  ap- 
prove. The  application  was  afterwards 
amended  by  adding  a  request  that  they  would 
establish,  pursuant  to  the  charter  of  the 
Bridgeport  Railway  Company,  such  regula- 
tions relative  to  such  crossing  of  the  two  rail- 
roads at  grade  as  they  should  see  fit  for  the 
safety  and  protection  of  the  public.  The 
commissioners  decided  that  the  general  as- 
sembly had  given  the  defendant  the  right  to 
cross,  and  that  they  had  no  Jurisdiction  to 
approve  or  disapprove  the  proposed  crossing ; 
but  proceeded  to  establish  certain  regulations 
as  to  the  manner  of  its  construction  and  opera- 
tion. The  main  contention  of  the  plaintiff 
is  that  the  Public  Act  of  June  U,  which  took 
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effect  July  80,  repealed  or  modified  those 
parts  of  the  special  grants  made  on  June  28 
(when  the  private  acts  took  effect  under  the 
provisions  of  the  general  statutes),  under 
which  the  defendant  claims  an  absolute  right 
to  construct  the  crossing  in  question. 

The  doctrine  that  a  later  statute  repeals  by 
implication  all  provisions  of  former  ones 
which  are  intonsistent  with  it  rests  on  the 
ground  that  the  last  expression  of  the  legis- 
lative will  ought  to  contiol.  It  assumes  uiat 
there  have  been  successive  and  different  ex- 
]>ressions  of  such  will  in  relation  to  the  same 
subject ;  and  the  latest  of  these  governs,  pre- 
cisely as  the  last  word  of  a  master  governs 
his  servants,  however  much  it  may  vary  from 
his  previous  directions.  Such  is  presumed 
to  be  his  intention ;  and  the  intent  of  a  stat- 
ute is  determined  by  the  same  rule  and  the 
same  reason.  The  general  assembly,  on  June 
14th,  provided  that  no  street  railway  should 
thereafter  be  constructed  across  a  steam  rail- 
road at  grade,  except  upon  application  to  and 
approval  bv  the  railroad  commissioners.  By 
the  general  laws  then  existing  (Pub.  Acts 
1889,  chap.  29)  this  act  would  have  taken  ef - 
ect  on  the  1st  day  of  July  following  the  ris- 
ing of  the  assembly;  but  on  June  80,  the 
time  when  it  went  into  operation  was  post- 

Soned  to  July  80.  The  Act  of  June  14  was 
esigned  either  to  change  the  general  laws  as 
to  the  crossing  of  steam  railroads  by  street 
rail  ways,  or  to  make  clear  their  meaning.  In 
either  case  it  was  intended  to  remove  impedi- 
ments to  the  construction  of  such  crossings. 
It  declared  it  to  be  the  general  policy  of  the 
state  that  such  crossings  might  be  maae  with 
the  approval  of  the  railroad  commissionera, 
and  not  otherwise.  On  June  28,  the  assembly 
granted  permission  for  the  construction  of 
certain  crossings  of  this  kind  in  a  particular 
city.  These  grants  must  have  been  based  on 
petitions  which  sought  permission  to  con- 
struct street  railways  on  the  streets  in  ques- 
tion, and  were  brought  on  due  notice  to  the 
public  and  all  parties  adversely  interested. 
Oen.  Stat.  ^§  388,  892,  898.  The  attention 
of  the  legislature  was  specially  directed  to 
the  railroad  problem  in  Bridgeport,  and  it 
decided  to  give  the  defendant  and  its  prede- 
cessors in  title  power,  after  abandoning  the 
Seaview  avenue  crossing,  to  lay  tracks  acrosa 
those  of  the  plaintiff  on  Fairfield  avenue  at 
grade,  upon  such  plan  of  construction  and 
operation  as  the  city  authorities  should  ap- 
prove, subject  only  to  such  regulations  and 
restrictions  as  the  railroad  commissionen 
might  order  on  the  application  of  either  com- 
pany. 

There  can  be  no  question  that  the  defendant 
could  have  proceeded  to  make  this  grade 
crossing  after  the  fulfillment  of  the  three  pre- 
liminaries above  mentioned,  at  any  time  be- 
tween June  28,  and  July  80,  notwithstanding 
the  passage  of  the  Public  Act  of  June  14. 
PotDen  V.  Shepard,  48  N.  Y.  MO,  545.  To 
say  that  that  act,  on  July  80,  imposed  the  new 
restriction  which  is  claimed  upon  the  exercise 
of  the  defendant's  franchises,  is  virtually  to 
make  it  nullify  the  special  grants  obtained 
after  its  enactment,  so  far  as  they  relate  to 
grade  crossings  of  steam  railroads.  On  July 
80,  the  defendant,  had  its  charter  contained  no 
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proTisfon  on  the  subject,  other  than  the  per- 
mission to  extend  its  lines  through  Fairfield 
avenue,  could  have  constructed  the  crossing 
in  question,  under  the  general  law,  upon  ob- 
taining the  approval  of  a  crossing  at  that 
place  Dv  the  railroad  commissioners,  and  of 
the  method  of  constructing  and  operating  it 
by  the  mayor  and  court  of  common  council. 
By  the  general  law  (Pub.  Acto  1898,  p.  808, 
§  8),  the  city  authorities  have  **  exclusive 
direction  over  the  placing  or  locating  of  any 
tracks,  wires,  conductors,  fixtures, "  or  struc- 
tures by  any  electric  railwav  company  in  the 
highways  of  the  city,  **  including  the  power 
of  designating  the  material,  quality,  and 
finii^  thereof,^  and  "maj  make  all  orders 
necessary  t3  the  exercise  of  such  power  of  di- 
rection and  control. "  If,  then,  all  these  gen- 
eral laws  affect  the  defendant,  and  it  is  also 
bound  by  the  provisions  of  its  charter,  its  con- 
struction of  tne  crossing  in  question  must, 
in  any  case,  be  subject  to  the  regulations  of 
the  city  and  also  of  the  railroad  commission- 
ers, as  to  methods  of  construction  and  opera- 
tion. But  other  companies,  laying  tracks 
without  any  special  privileges  as  to  the  mode 
of  construction  across  a  steam  railroad  at 
grade,  would  have  nothing  to  do  with  the 
railroad  commissioners,  except  to  get  their 
approval  of  the  crossing ;  the  regulation  of  the 
mode  of  constructing  and  using  it  being  left 
to  be  determined  by  the  municipal  authorities 
exclusivelv.  Unless,  then,  the  defendant  is 
exempted  by  Its  charter  from  recourse  to  the 
railroad  commissioners  for  the  approval  of 
this  crossing,  it  is  in  a  worse  condition  than 
if  its  charter  had  been  silent  on  the  subject ; 
for  as  to  modes  of  construction  it  is  subject 
to  two  masters,  instead  of  one.  ''A  special 
and  local  statute,  providing  for  a  particular 
case  or  class  of  cases,  is  not  partially  repealed 
or  amended,  as  to  some  of  its  provisions,  by 
ft  statute  general  in  its  terms,  provisions,  and 
application,  unless  the  intention  of  the  legis- 
lature to  repeal  or  alter  the  particular  law  is 
manifest ;  although  the  terms  of  the  general 
act  would,  taken  strictly,  and  but  for  the 
special  law,  include  the  case  or  cases  pro- 
vided for  by  it. »  Be  Oentral  Park  Oomrs.  50 
N.  Y.  408,  497.  Where  a  special  charter  is 
followed  by  general  legislation  on  the  same 
subject,  which  does  not  in  terms  or  by  neces- 
sary construction  repeal  the  particular  grant, 
**  the  two  are  to  be  deemed  to  stand  together ; 
one  as  the  general  law  of  the  land,  the  other 
as  the  law  of  the  particular  case. "  State  v. 
8toU,  84  U.  8.  17  Wall.  425,  486,  81  L.  ed. 
654,  655.  The  defendant's  charter  expressly 
contemplates  and  regulates  tbeeffect  of  gener- 
al legislation  inconsistent  with  its  provisions 
by  the  declaration  with  which  it  concludes, 
that  it  is  to  be  subject  to  the  general  laws  re- 
lating to  street  railways,  **  except  as  otherwise 
herein  expressly  provided."  The  "general 
laws  intended"  must  have  been  both  those 
then  in  force  and  those  which  might  come 
into  force  thereafter.  The  Act  of  June  14 
was  one  of  the  latter  class.  It  required  elec- 
tric railway  companies  generally  to  obtain 
the  approval  of  the  railroad  commissioners 
before  constructing  a  grade  crossing  upon  a 
steam  railroad.  But,  as  respects  the  grade 
crossing  at  Fairfield  avenue,  the  charter  of 
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the  defendant  had  expressly  pAvided  other- 
wise, for  it  had  given  explicit  and  full  per- 
mission for  the  construction  of  this  croesing 
whenever  that  at  Seaview  avenue  should  be 
abandoned.  The  general  police  power  of  the 
state  resides  in  the  general  assembly.  It  can 
forbid  grade  crossings  of  highways  by  rail - 
rotids,  or  of  one  railroad  by  another,  at  any 
particular  place.  Woodruff  v.  Oatlin,  54 
Conn.  277,  295.  It  can,  by  the  same  au- 
thority, permit  them  at  any  particular  place, 
conditionally  or  unconditionally.  By  an 
amendment  to  the  charter  of  the  State  Street 
Horse- Railroad  Company,  approved  June  28, 
that  company  was  authorized  (Special  Acts 
1898,  p.  846)  to  equip  its  lines  with  electric 
power,  and  to  extend  them  through  certain 
streets  in  Fair  Haven,  ''or  said  company  at 
its  option  may  lay  its  tracks  and  operate  its 
cars  across  the  tracks  of  the  Shoie  Line  Rail- 
road on  Ferrv  street  until  said  tracks  of  the 
Shore  Line  Railroad  are  removed :  provided, 
that  during  said  time  this  company  place  a 
watchman  at  said  railroad  crossing  at  its  own 
expense ;"  and  it  was  declared  that  the  act 
should  be  subject  in  all  its  parts  to  the  gen- 
eral laws  relating  to  street  railways,  "except 
as  otherwise  expressly  provided  herein."  In 
this  instance  also,  therefore,  the  legislature, 
in  regard  to  a  designated  crossing,  exercised 
its  own  judgment  as  to  the  expediency  of 
allowing  its  construction  at  grade,  and  the 
mode  of  regulating  its  use,  when  constructed, 
so  as  to  secure  puolic  safety ;  thus  expressly 
providing  for  a  course  of  proceeding,  as  to  a 
particular  locality,  differing  from  that  pre- 
scribed by  the  general  laws. 

The  plaintiff  contends  that  the  number  of 
grade  crossings  of  steam  railroads  apparently 
authorized  by  the  various  charters  and  amend- 
ments of  charters  to  which  reference  has  been 
made  is  so  great  as  to  raise  a  neceaeary  pre- 
sumption that  the  general  assembly  must 
have  intended  them  to  be  subject  to  the  ap- 
proval of  the  railroad  commissioners,  under 
the  general  law  previously  enacted  and  sub- 
sequently taking  effect.  It  is  true  that  grade 
crossings  of  highways  by  steam  railroads  have 
repeatedly  been  pronounced  by  this  court  to 
be  dangerous  to  human  life,  and  that  the 
general  policy  of  the  legislature  for  a  con- 
siderable period  of  years  has  been  to  secure 
their  abolition  as  speedily  as  it  can  reasona- 
bly be  effected.  Jjyson  v.  New  York  dt  N. 
E,  R,  Co,  57  Conn.  21 ;  Now  York  dt  N.  B. 
R.  We  App.  jram  Railroad  Comre,  62  Conn. 
627,  640 ;  New  York  dN,  E.R.  Co,  v.  Bristol, 
151  U.  8.  556.  88  L.  ed.  269.  But  the  special 
legislation  now  under  consideration  does  not 
increase  the  number  of  such  crossings.  U 
increases,  no  doubt,  the  danger  of  their  use ; 
but  if,  notwithstanding  this,  the  general  as- 
sembly has  seen  fit  to  make  the  grants  relied 
on,  they  must  be  construed,  like  every  other 
statute,  according  to  the  intention  which  they 
express,  rather  than  that  which  might  per- 
haps have  been  anticipated  in  view  of  the 
course  of  previous  legislation.  The  frequent 
references,  indeed,  to  the  temporary  character 
of  most  of  the  proposed  crossings,  as  that 
they  are  to  continue  until  the  steam  railroad 
tracks  are  removed  or  elevated,  may  be  soma 
indication  that  the  legislature  thought  the 
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Tcry  oonstruction  of  the  electric  railway 
tracks  across  those  of  the  steam  railroad 
might  be  an  incentive  to  the  speedier  re- 
moval of  the  latter  from  the  surface  of  the 
highway. 

The  plaintiff  urges  that  the  state  cannot 
bargain  away  its  police  power,  and  that  any 
permission,  however  explicit  and  unquali- 
fied, to  construct  a  dangerous  crossing,  may 
be  modified  or  repealed  as  soon  as  it  is  given. 
This  is  undoubtedly  true.  Fenn^hania  B. 
Co.  V.  Braddock  EUctrie  R  Oo.  158  Pa.  116. 
But  the  question  before  us  is  not  whether 
there  was  a  right  of  repeal,  but  whether  such 
a  right  was  exercised.  We  think  that  there 
is  no  sufficient  ground  for  the  contention  tiiat 
it  was  the  intent  of  the  legislature  by  the 
Public  Act  of  .Tune  14,  to  repeal  the  special 
and  local  grants  not  yet  made,  under  which 
the  defendant  claims,  and  which  were  after- 
wards inserted  in  the  Private  Acts  of  June 
28.  The  case  falls  within  the  rule,  "  Gen- 
eralia  tpeeialilnis  non  derogant.^ 

It  is  further  insisted  that  these  special 
grants,  if  otherwise  effectual,  give  the  de- 
fendant no  ri^ht  to  construct  the  crossing 
without  first  making  compensation  for  the 
direct  damage  it  will  do  to  the  plaintiff's 
property.  The  injunction  was  asked  to  pre- 
vent a  threatened  obstruction  of  the  plain- 
tiff's "right  of  way."  It  is  not  alleged  or 
found  that  it  owns  the  fee  of  the  highwav. 
li  has  only  a  right  to  cross  it  at  grade.  The 
defendant's  tracks  are  laid  upon  Uie  highway 
by  the  authority  of  the  state,  and  as  a  mode 
of  rendering  it  more  serviceable  as  a  highway 
for  public  travel.  We  are  not  called  upon 
to  consider  whether  electric  car  tracks  im- 
X>ose  anv  additional  burden  upon  land  oc- 
cupied for  a  highway,  for  which  the  owner 
of  such  land  can  claim  compensation.  The 
plaintiff  is  not  in  «a  position  to  raise  that 
question.  It  claims  that  the  proposed  crossing 
at  Fairfield  avenue  will  affect  the  safe  ana 
beneficial  use  of  its  right  of  way  at  that 
point,  and  thereby  impair  the  general  value 
of  its  franchises  and  property.  But  it  holds 
these  subject  to  the  police  power  of  the  state, 
under  which  the  use  of  highways  for  all 
purposes  of  public  travel  is  fully  within  the 
control  of  the  legislature.  Euioit  v.  Fair 
Eaten  A  W.  B.  Oo.  82  Conn.  579,  582.  The 
same  authoritv  which  can  make  it  lawful 
for  electric  railways  to  cross  at  grade  any  and 
every  highway  intersecting  the  street  upon 
which  their  tracks  are  laid,  can  make  it  law- 
ful for  them  to  cross  at  grade  any  and  every 
steam  railroad  intersecting  that  street.  To 
raise  or  depress  the  street  or  the  structure 
bearing  the  electric  track,  so  as  to  carry  it 
above  or  beneath  the  steam  railroad,  might, 
in  a  particular  case,  cause  more  inconvenience 
or  even  danger  to  the  traveling  public  than 
it  would  avoid.  The  failure  of  a  brake  upon 
an  electric  car  to  act  would  naturally  cause 
more  peril  to  the  passengers,  and  to  those 
traveling  on  the  street,  if  the  car  were,  at 
tie  time,  on  an  up  or  down  grade.  The 
difficulty  of  hauling  heavy  loads  increases 
with  every  considerable  ascent  or  descent  in 
the  highway.  To  divert  the  electric  tracks 
from  me  street  in  order  to  effect  a  crossing 
o"  i\  flteam  railroad  elsewhere  necessarily 
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leaves  part  of  such  street  unsupplied  with  the 
facilities  for  quick  communication  which  it 
might  otherwise  enjoy.  To  stop  the  electric 
cars  on  each  side  of  the  steam  railroad  for  the 
transfer  of  their  passengers  on  foot  from  one 
car  to  another  involves  them  in  personal 
inconvenience  and  delay,  and  without  ab- 
solutely freeing  them  from  the  danger  of 
being  struck  by  a  passing  train.  The  ap- 
proval given  in  behalf  of  the  state  to  the 
location  of  the  plaintiff's  railroad  across 
Fairfield  avenue  made  it  lawful  to  con- 
struct and  use  the  crossing  at  grade ;  but  it 
conferred  no  greater  power  to  control  the 
use  of  the  highway  by  others  than  any  in- 
dividual traveler  possesses.  The  company 
could  not  use  the  highway  without  legis- 
lative authority,  but  its  rights  of  passage  are 
not  superior  in  kind  to  uiose  of  the  indi- 
vidual, who  needs  no  such  authority,  or  to 
those  of  any  other  corporation  which  the  state 
may  authorize  to  use  it  for  purposes  of  travel. 
The  legislature  has  deemed  it  proper  to  allow 
the  construction  of  eljectric  rail  ways  in  certain 
streets  of  the  city  of  Bridgeport.  It  was 
bound  to  regard  tne  safety  and  convenience 
of  those  who  were  to  ride  upon  them,  as  well 
as  the  safety  and  convenience  of  those  who 
were  to  ride  over  the  steam  railroads  already 
laid  upon  those  streets.  In  full  view  of  the 
danger  attending  a  grade  crossing  of  the 
plaintiff's  by  the  defendant's  road  on  Fair- 
field avenue,  it  has  deemed  it  for  the  public 
interest  to  permit  its  construction ;  and  it  was 
no  more  bound  to  provide  for  compensation 
to  the  plaintiff  for  the  injury  it  may  suffer 
than  to  provide  for  it  in  favor  of  any  indi- 
vidual who  may  have  occasion  to  cross  the 
defendant's  tracks  at  the  hazard  of  a  possible 
collision  with  its  cars.  Bridgeport  v.  New 
York  A  N.  H.  B.  Oo,  86  Conn.  255,  287,  268, 
4  Am.  Rep.  68 ;  MaetaehueetU  Gent  B.  Go,  v. 
Boston,  0,  d  F,  B.  Oo.  121  Mass.  124 ;  Metro- 
politan B.  Oo.  V.  Highland  Street  R  Go,  118 
Mass.  290 ;  New  York  d  N  B.  B,  Oo.  v. 
Waterburp,  60  Conn.  1. 

The  plaintiff  took  the  risk  of  suffering  such 
an  inconvenience  or  peril  when  it  elected  to 
build  its  road  over  Fairfield  avenue  at  grade. 
Such  a  crossing,  in  the  center  of  a  busy  city, 
was  a  source  ofdanger  before  the  defendant's 
charter  was  granted.  Had  it  been  constructed 
above  grade,  no  use  of  the  street  by  the  de- 
fendant could  have  impaired  the  value  or 
safety  of  the  plaintiff's  road.  The  defend- 
ant's charter  does  not  create  a  danger  so  much 
as  increase  a  danger ;  and  as  it  is  one  incident 
to  the  lawful  use  of  the  highway,  the  plain 
tiff  suffers  nothing  which  it  should  not  have 
contemplated  as  possible  when  it  made  its 
original  location,  and  nothing  to  which  such 
a  location  did  not  necessarily  make  it  sub- 
ject. The  impairment  of  its  property,  the 
interference  with  the  accustomed  and  neces- 
sary operation  of  its  road,  and  the  danger  to 
the  lives  of  those  whom  it  transports,  present 
simply  a  case  of  damnum  absque  injuria. 

It  was  claimed  by  the  defendant  that  the 
grant  to  the  East  End  Railway  Company  of 
permission  to  construct  its  crossing  at  grade 
when  it  should  abandon  the  grade  crossing 
then  existing  at  Seaview  avenue,  the  accept- 
ance of   this  charter  amendment,   and  the 
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abandoninent  of  that  crossing,  show  an  exe- 
cuted contract  between  the  state  and  the  de- 
fendant, as  the  successor  to  the  original  com- 
pnnj,  tbe  obligation  of  which  could  not  be 
impaired  by  subsequent  legislation.  It  is 
unnecessary  to  inquire  whether  such  a  claim 
would  be  tenable,  since  it  does  not  appear 
that  the  Seaview  avenue  crossing  was  aban- 
doned before  the  Act  of  June  14  came  into 
eflPect. 

There  is  error,  and  ihs  Judgfnent  €f  the  tu- 
perior  court  is  reversed. 

Torrance  and  Fenn*  JJ,,  concurred. 

Hamersley,  </.,    dissenting: 

It  has  become  the  settled  policy  of  this  state 
that  the  intersection  of  a  railroad  and  high- 
way at  grade  is  a  dangerous  public  nuisance 
that  should  be  abated  as  rapidly  as  possible. 
Dyson  v.  Ifew  York  A  JS.  E.  R,  Go.  57  Conn. 
81 ;  New  To9'k  d  N.  B.  B.  Go's  App.  from 
Railroad  Ckmrs.  62  Conn.  540.  If  this  is  true 
of  a  railroad  crossing  a  hijrhway,  how  much 
more  true  is  it  of  one  railroad  crossing  an- 
other. The  latter  crossings  were  not  suffi- 
ciently numerous  to  call  for  general  legisla- 
tion until  1882,  when  it  was  enacted  that  *'no 
railroad  shall  cross  any  other  railroad  at 
grade  without  the  consent  and  approval  of  the 
railroad  commissioners.''  Pub.  Acts  1882,  p. 
215.  And  in  the  following  year  it  was  en- 
acted that  such  consent  and  approval  should 
not  be  given  ufaless  the  commissioners  should 
find  the  avoidance  of  ffrade  crossing  to  be 
i mpract  1  cabl e.  These  faws  are  no w  i n  force. 
Until  about  1880,  horse  *rail roads  were  the 
only  street  railroads,  and  were  mainly  used 
in  highways  that  did  not  cross  railroads  at 
grade,  and  were  treated  as  a  part  of  the  high- 
way, requiring  no  special  legislation  as  to 
crossings ;  but  when  the  electric  railroad  be- 
came an  accomplished  fact,  and  threatened 
to  occupy  highways,  it  became  evident  that 
the  intersection  at  grade  of  an  electric  and 
steam  railroad  might  be  as  dangerous  as  such 
intersection  by  two  steam  railroads,  or  even 
more  dangerous.  And  so,  in  1889,  the  leg- 
islature treated  electric  railroads  (including 
also  cable  and  horse  railroads),  in  respect  to 
grade  crossings,  substantially  as  steam  rail- 
roads had  been  treated,  and  provided  that 
there  should  be  no  intersection  of  such  rail- 
roads without  application  to  and  approval  by 
the  railroad  commissioners ;  and  this  law  was 
re-enacted  in  1803.  It  is  thus  apparent  that 
the  intersection  at  grade  of  the  tracks  of  a 
steam  railroad  and  an  electric  railroad  is  by 
law  a  nuisance  highly  dangerous  to  human 
life ;  and  that  any  legislative  permission  to 
maintain  such  a  nuisance  must  be  exceptional 
and  contrary  to  the  general  policy  of  the  state 
as  expressed  by  the  legislative  and  judicial 
dei'mrtments. 

The  defendant  claims  that  its  charter, 
granted  at  the  session  of  1893,  gives  it  express 
permission  to  establish  this  nuisance,  and  to 
cross  the  tracks  of  the  plaintiff  at  grade, 
without  application  to  and  approval  by  tbe 
railroad  commissioners.  Its  charter  does  say 
that  the  defendant  may  cross  the  plaintiff's 
tracks  at  grade,  but  it  does  not  in  express 
terms  authorize  the  defendant  to  construct 
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such  crossing  without  application  to  and  ap- 
proval by  the  railroad  commisaionera ;  and 
the  question  at  issue  is.  Does  the  right  ^ivea 
to  croes  at  grade  imply  a  permission  to  exer- 
cise such  right  in  violation  of  the  general  law 
which  declares  that  no  such  right  shall  be 
exercised  without  application  to  and  ap- 
proval by  the  railroad  commisaionera.  ux 
passing  on  the  question  it  should  be  reooem- 
bered  that  **  charters  of  oorporaticNis  which 
confer  exclusive  privileges  for  the  particular 
advantage  of  the  grantees  are  to  be  construed 
liberally  for  the  benefit  of  the  public,  and 
strictly  as  against  the  corporation.  *  BurriU 
V.  New  Haven,  42  Conn.  202.  And  thia  prin- 
ciple  should  be  applied  with  the  most  strict- 
ness where  an  Exception  from  the  public  law 
is  claimed  that  is  inconsistent  with  tbe  set- 
tled policy  of  the  state,  and  may  prove  a  con- 
stant menace  to  the  lives  of  thousands  of  its 
citizens.  The  Act  of  1898  forbiddine  the 
construction  of  any  intersecting  tracks  at 
grade,  except  on  application  to  the  railroad 
commissioners,  went  into  effect  after  tbe  ris- 
ing of  the  general  assembly  of  that  year,  and 
operated  as  the  last  expression  ot  the  legis- 
lative will  on  all  antecedent  laws  relative  to 
the  same  subject,  and  therefore  upon  tbe 
charter  of  the  defendant.  I  do  not  deem  it 
material  whether  this  act  did  or  did  notalto' 
the  legal  effect  of  the  prior  Act  of  1889,— 
the  question  may  be  doubtful,— but  in  either 
case,  in  the  view  I  take  of  the  legislation  of 
the  session,  the  act  was,  and  was  Intended  to 
be,  the  last  expression  of  the  legislative  will 
on  that  subject:  The  defendant,  however, 
claims  that  it  does  not  modify  the  exercise 
of  any  right  granted  bv  its  charter,  because 
such  modification  would  be  a  repeal  of  its 
charter  by  implication,  and  such  repeals  are 
not  favored  by  law.  Ab  to  tiie  soundness  of 
this  principle  there  can  be  no  gueation,  bat 
it  does  not  apply  to  this  case.  The  principle 
is  accurately  stated  in  Ooodman  v.  j&wett,  24 
Conn.  589 :  **  It  [the  later  law]  does  not  in 
terms  repeal  the  Law  of  1858,  or  any  part  of 
it ;  nor  does  it  impliedly  repeal  the  fifth  sec- 
tion of  it  by  force  of  the  principle  that  later 
statutes  abrogate  prior  contrary  statutes. 
That  maxim  applies  only  when  the  later 
statute  is  couched  in  negative  terms,  or  when 
its  provisions  are  so  clearly  repugnant  to  the 
former  act  that  it  necessarily  implies  a  neg- 
ative. 1  Bl.  Com.  89.  If  both  statutes  can 
be  reconciled,  they  must  stand,  and  have  a 
concurrent  operation. "  See  alao  Iforwieh  v. 
8tory,  25  Conn.  47 ;  KaUdhan  v.  Osborne,  37 
Conn.  490.  In  this  case  the  later  sutute  is 
couched  in  negative  terms.  **  No  electric  rail- 
road shall  hereafter  be  constructed  across  the 
tracks  of  a  steam  railroad  at  grade."  The 
two  statutes  cannot  be  reconciled.  The  re- 
pugnancy is  direct,  and  does  not  depend  upon 
any  implied  inconsistency.  The  maxim  that 
a  later  statute  abrogates  a  prior  contrary  stat- 
ute applies,  and  the  principle  invoked  by  tbe 
defendant  has  no  application. 

Again,  the  defendant  claims  that  a  special 
and  local  statute,  providing  for  a  particular 
case,  is  not  repealed  by  a  statute  general  in 
its  terms,  provisions,  and  application,  unless 
the  intention  to  repeal  the  particular  law  is 
manifest,  although  the  terms  of  the  general 
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ad,  taken  strictly,  and  wlthoat  reference  to 
the  epecial  act,  would  include  the  caae  pro- 
vided for  by  that  act ;  and  further  claims  that 
^bere  a  special  charter  is  followed  by  gen- 
eral legislation  on  the  same  subject,  which 
does  not  in  terms  or  by  necessary  construction 
fepenl  ihe  particular  grant,  the  two  are  to  be 
deemed  to  stand  together, — one  as  the  general 
law  of  the  land,  and  the  other  as  the  law  of 
the  particular  case.     The  principle  here  ad- 
vanced, as  a  general  rule  of  construction,  is 
unquestionable.    The  difficulty  lies  in   its 
application  to  the  defendant's  case.    The 
special  act  says :    **The  defendant  may  cross 
the  tracks  of  the  plaintiff's  steam  railroad  at 
srade  at  the  junction  of  Fairfield  and  Strat- 
ford avenues. "    The  general  act  says :    "  No 
electric  railroad  shall  hereafter  be  constructed 
across  the  tracks  of  a  steam  rail  road  at  grade, 
except  upon  application  to  and  approval  by 
the  railroad  commissioners."    Can  it  fairly 
be  said  that  the  intention  of  the  legislature 
to  affect  the  particular  law  is  not  manifest? 
Can  it  fairly  be  said  that  this  general  legisla- 
tion,   following  the  special  charters  of  the 
defendant  And  others  neither  in  terms  nor  by 
necessary  construction  affects  the  particular 
grants,  esi>ecially  when  it  is  remembered  that 
every  special  charter  is  granted  and  accepted 
subject  to  such  police  regulations  as  to  the 
exercise  of  granted  powers  as  the  legislature 
may  establish?    This  general  statute  forbid- 
ding the  construction  of  a  grade  crossing 
without  application  to  the  railroad  com- 
missioners cannot  operate  except  where  a  par- 
ticular statute  has  given  the  right  to  cross  at 
grade ;  certainly  not  until  a  new  legislature 
has  enacted  new  particular  laws  granting 
new  particular  rights  to  cross  at  grade.     It 
is  aimed  at  nothing  unless  it  is  aimed  at  the 
particular  rights  claimed  by  the  defendant 
and  others  under  special  charters.     In  this 
Bense  the  law  is  not  of  general  application. 
Its  first  rauge  of  operation  Is  wholly  confined 
to  the  particular  cases  specified  in  existing 
special  charters.    The  rule  of  construction, 
that  a  particular  grant,   which  may  stand 
together  with  the  provisions  of  a  statute  of 
general  application,  is  not  repealed  by  the 
enactment  of  such  statute,  unless  the  inten- 
tion of  the  legislature  to  repeal  the  particular 
grant  is  manifest,   cannot  apply  when  the 
operation  of  the  general  statute  is  confined 
to  such  particular  grants,   and  the  mainte- 
nance of  the  grants  unaffected  by  the  statute 
must  render  the  statute  wholly  inoperative. 
Id  such  case,  and  in  this  case,  the  two  stat- 
utes cannot  stand  together.    They  are  wholly 
repugnant,  unless  these  special  charters  are 
construed  as  granting  the  right  to  cross  at 
grade  subject  to  the  police  regulations  of  the 
■ute. 

The  defendant  also  seems  to  claim  that  the 
circumstances  attending  the  passage  of  these 
laws,  as  shown  by  the  record,  and  those  facts 
of  which  the  court  has  judicial  knowledge, 
indicate  an  actual  intent  on  the  part  of  the 
legislature  to  permit  the  grade  crossing  in 
question  without  any  application  to  the  rail- 
road commissioners,  and  without  their  ap- 
proval, based  upon  a  searching  investigation 
u  to  the  relation  of  the  loss  of  human  life 
to  railroad  profits  and  increased  facilities  for 


travel  involved  in  the  establishment  of  this 
crossing.  It  seems  to  me  that  a  consideration 
of  these  circumstances  fairly  indicates  an 
opposite  actual  intention.  When  the  Legis- 
lature of  1898  met,  it  found  a  large  number 
of  applications  for  special  charters  for  build- 
ing electric  railroads  awaiting  its  action. 
Thirty-five  or  more  such  charten  were  finally 
granted,  authorizing  electric  railroads  in 
every  portion  of  the  state.  Many  of  these 
charters  contained,  in  terms  more  or  less  par- 
ticular, the  right  to  cross  steam- railroad 
tracks  at  grade.  All  of  them  required  special 
legislation  as  to  the  exercise  of  the  franchises 
asked.  The  incorporation  by  the  legislature 
into  each  one  of  these  charten  of  the  partic- 
ular regulations  demanded  by  public  interest 
seemed  impracticable,  and  they  were  pro- 
vided for  by  public  laws.  One,  relatinff  to 
the  detail  of  location  and  operation  and  to 
special  regulations  to  be  complied  with  be- 
fore the  work  of  construction  should  beein, 
was  passed  June  1,  and  given  immediate 
effect ;  one,  amending  the  Act  of  1889  (which, 
as  was  claimed  forbade  all  grade  crossings) 
so  that  the  various  particular  grants  to  cross 
steam  railroads  at  grade  could  not  be  exer- 
cised without  the  approval  of  the  railroad 
commissioners,  was  passed  June  14,  to  take 
effect  after  the  rising  of  the  general  assembly. 
Until  June  14,  none  of  these  thirty-five 
special  charters,  applications  for  which  had 
been  pending  since  January,  were  passed. 
Between  that  date  and  the  adjournment  on 
June  30  they  were  all  passed.  It  seems  very 
clear  that  the  legislature  in  fact  understood 
that  the  passing  of  these  chartera  with  the 
right  to  cross  steam  railroads  at  grade  might 
repeal  the  existing  law,  if  that  absolutely 
forbade  such  crossing ;  and  so  did  not  pass 
them  until  it  had  passed  a  general  act,  which, 
by  taking  effect  after  the  rising  of  the  general 
assembly,  would  thereby  prevent  the  exercise 
of  the  various  particular  rights  that  might 
be  granted  without  the  approval  of  the  rail- 
road commissioners ;  and  intended,  in  passing 
the  defendant's  charter, to  couple  the  right  to 
cross  at  grade  at  a  point  notoriously  danger- 
ous with  the  additional  burden  of  being 
subject  at  all  times  to  such  regulations  as 
the  railroad  commissioners,  on  application, 
might  make,  but  did  not  intend  that  such 
crossing  should  be  constructed  unless  its  con- 
struction should  be  approved  by  the  com- 
missionera.  But  the  actual  intent  of  a  legis- 
lature, as  distinguished  from  the  legal  effect 
of  its  laws,  is  a  thing  impossible  to  ascertain, 
and  has  no  existence  for  the  purpose  of  judi- 
cial construction.  During  the  session  of  a 
legislature  its  actual  intent  can  operate  at 
its  will  on  legislation ;  but  at  the  moment 
of  adjournment  its  actual  intent,  as  distin- 
guished from  its  acts,  ceases  to  exist.  It  is 
expressed  only  by  the  legal  effect  of  its  laws, 
and  what  that  legal  effect  is  becomes  a  judi- 
cial, and  not  a  legislative,  question.  When 
obscure  language  has  been  used,  when  laws 
apparently  conflicting  have  been  passed,  it 
is  for  the  court  to  sav  what  has  legally  been 
done.  We  speak  of  being  guid^  by  the 
intent  of  the  legislature  in  reaching  such 
judicial  judgment,  but  such  phrase  is  really 
a  figure  of  speech.     The  court  can  see  and 
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five  effect,  If  possible,  to  the  patent  purpose 
of  the  law,  but  it  cannot,  in  fact,  be  guided 
by  any  supposititious  legislative  intent,  act- 
ual or  artificial.  It  can  only  ascertain,  as 
accurately  as  possible,  the  most  reasonable 
effect  that  can  be  given  to  uncertain  legisla- 
tion, in  view  of  all  the  language  used,  and 
in  accordance  with  those  general  principles 
of  construction  which  experience  has  estab- 
lished as  safe  guides  in  reaching  a  Just  con- 
cl  usion.  Not  in  frequently  the  result  reached 
is  of  necessity  directly  contrary  to  what  we 
have  every  reason  to  suspect  might  prove  to 
be  the  actual  Intent  of  the  legislature,  if  such 
intent  were  susceptible  oi  ascertainment. 
These  general  principles  oftentimes  conflict 
with  each  other  when  applied  to  a  particular 
case,  and  the  court  is  then  obliged  to  weigh 
their  relative  importance,  not  always  ab- 
solutely, but  as  applied  to  the  case  in  hand. 
The  question  of  ^construction  now  presented 
is  in  some  respects  a  very  peculiar  one,  and 
well-established  rules  of  construction,  if  fol- 
lowed without  reference  to  each  other,  might 
point  to  different  results.  But  it  seems  to 
me  that,  giving  due  weight  to  all  the  con- 
siderations the  court  should  entertain,  the 
only  reasonable  effect  that  can  be  given  to 
this  conflicting  legislation  is  that  the  special 


charters  give  particular  rights  to  cress  steam- 
railroad  tracks  at  grade,  and  that  the  general 
act  prohibits  the  exercise  of  such  particular 
rights  without  the  approval  of  the  railroMl 
commissioners.  But,  if  this  result  wera 
doubtful,  if  the  true  legal  effect  of  this  legia- 
lation  were  open  to  grave  doubt, — and  the 
able  and  plausible  areuments  which  have 
been  made' on  both  sides  of  the  question,  aa 
well  as  the  fact  that  the  court  is  divided  in 
opinion,  suggest  strong  reasons  for  holding 
that  such  a  ooubt  really  exists, — then  it  seema 
to  me  entirely  clear  that  such  doubt  must  be 
solved  by  the  application  of  the  well-estab- 
lished rule  that,  in  case  of  serious  doubt,  the 
court  ouffht  not  to  give  a  construction  which 
will  make  the  law  inconsistent,  instead  of 
consistent,  with  the  settled  policy  of  the 
state ;  especially  when  such  construction  will 
authorize,  witnout  the  investigation  hereto- 
fore required  in  such  cases,  the  establishment 
of  a  public  nuisance  admittedly  dangeroua 
to  human  life,  and  apparently  uncalled  for 
by  any  adequate  public  necessity. 

Concurring  with  the  majority  of  the  courl 
in  the  views  expressed  on  tiie  other  questions 
involved,  I  think  there  is  no  error  in  the 
judgment  of  the  superior  court. 

Andrewa*  Oh.  J,,  concurred. 
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1.  A  city  which  haa  undertaken  to  ftir- 
nieh  ita  inhabitanta  with  water  cannot, 
after  acoeptiDg  the  rates  and  famishing  water 
to  a  oonsumer  for  a  period  beyond  that  for 
which  a  disputed  unpaid  claim  against  him 
exists,  shut  off  the^  supply  for  the  purpose  of 
ooerclDff  payment  of  euch  claim. 

8«  ▲  oonsumer  may  ei^oin  a  city  which 
has  undertaken  to  furnish  water  to  its  inhabi- 
tants from  shutting  off  his  supply  for  the  pur- 
pose of  coercing  payment  of  an  old  claim  against 
him  after  it  has  accepted  the  rates  and  furnished 
water  for  subsequent  periods. 

8*  The  question  of  the  validity  of  an 
old  claim  ag^ainat  a  water  conanmer 
will  not  be  Investigated  in  an  injunction  pro- 
ceeding by  him  against  the  dty  to  prevent  its 
shutting  off  his  supply  after  H  has  accepted  the 
rates  and  furnished  water  for  periods  subsequent 
to  that  covered  by  the  disputed  claim. 

(March  18,1896.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Androscoggin  County  for  the  opinion 
of  the  full  court  in  a  suit  brought  to  enjoin  de- 
fendants from  shutting  off  the  supply  of  water 
from  several  of  complainant's  tenement  houses. 
Judgment  for  eomplainanU 


NOTB.~ As  to  the  right  to  sbnt  off  supply  of  wa- 
ter to  compel  pasrment  of  arrears  in  water  rents, 
see  also  noU  to  Rushville  v.  Buabville  Natural  Gas 
Co.  (Ind.)  15  L.  B^A.  SSL 
29  L.  R.  A. 

See  also  30  L.  R.  A.  447;  32  L.  R.  A.  697;   33    L.    R.    A.    50;    37    L.    R.    A.    675;    40 
L.  R.  A.   171. 


The  facts  sufficiently  appear  In  the  opinion. 

Messr$,  S&v&c^e  «  Oakea*  for  complain- 
ant: 

The  city  assumed  the  right  to  shut  off  a 
citizen's  water  after  offer  of  payment  and  ten- 
der, not  for  the  purpose  of  enforcing  payment 
of  the  current  water  rates,  but  to  collect  an 
old  bill,  a  bill,  too,  which  was  not  contracted 
with  the  city  itsplf,  but  with  its  predecessor  in 
title,  and  to  which  it  has  no  claim  except  by 
assignment;  a  bill,  also,  to  which  the  oomplaiD- 
ant  claims  to  have  a  fair  offset. 

Stock  V.  Boston,  149  Mass.  410. 

It  was  beyond  the  power  of  the  dty  to  make 
or  attempt  to  enforce  such  a  regulation. 

Merrimae  River  Sao,  Bank  t.  Lowell.  10 
L.  R  A.  122.  163  Mass.  566;  Lumbard  v. 
Stearns,  4  Cush.  60. 

Mr,  James  A.  Pnlaifer,  for  respondent: 

Even  if  there  were  any  justice  in  this  claim 
for  set-off  there  would  be  no  statute  or  rule  of 
law  to  support  this  unliquidated  claim  for 
damages  as  a  set-off  against  these  water 
bills. 

HaUY.  Olidden,  89  Me.  445;  Smith  t.  BUis, 
29  Me.  422. 

It  is  only  when  the  plaintiff  has  exercised 
due  precaution  to  prevent  an  injury  that  he 
can  be  relieved  by  an  injunction. 

Eussv.  Wi/son,  22  Me.  207. 

The  complainant  in  tliis  case  could  have 
prevented  all  injury  and  trouble  by  paying 
his  water  bills;  nor  do  we  see  any  legal  impedi- 
ment in  the  way  of  bis  having  his  rights  in  his 
claim  for  damages  fully  determined  in  an  ao- 
tion  at  law. 

Merrimae  River  Sav.  Bank  Y,  Lowell,  10  JU 
R.  A.  122,  162  Mass.  566. 
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Efltevy*  ^.,  delivered  the  opinion  of  the 
court: 

Mr.  Wood,  the  complainant,  has  been  for 
eome  time  the  owner  of  dwelling  houses  in 
Auburn  connected  with  the  system  of  water- 
works formerly  owned  by  the  Auburn  Aque- 
duct Company,  but  now  owned  by  the  city 
of  Auburn.  For  some  time  prior  to  Novem- 
ber 1,  1892,  the  aqueduct  company  had  sup- 
plied water  to  these  houses,  and  had  been 
paid  the  regular  rates  therefor  six  months 
In  advance,  on  May  and  November  1st  of  each 
year,  agreeably  to  the  regulations  of  the  com- 

£any.  When  J^^ovember  1, 1892,  came  round, 
[r.  Wood  did  not  pay  or  tender  the  water 
rates  for  the  ensuing  six  months  as  usual. 
He  claimed  that  water  was  not  being  suffi- 
ciently supplied,  and  that  in  other  respects 
the  company  was  not  fulfilling  its  duty  to 
him.  The  company  did  not  shut  off  the 
water,  but  allowed  it  to  run  into  the  com- 
plainant's houses  during  the  whole  period 
of  that  six  months  endins  May  1,  1898. 

In  May,  1893,  the  aqueduct  company  trans- 
ferred this  system  of  waterworks,  ana  all  its 
bills  against  the  water  takers,  to  the  city  of 
Auburn.  Immediately  after  the  transfer,  and 
In  the  same  May,  the  complainant,  Wood 
tendered  to  the  proper  officer  the  regular 
water  rates  for  the  then  ensuing  six  months, 
to  end  November  1,  1898.  The  city  accepted 
the  money,  and  supplied  the  water  for  that 
six  mouths  as  usual.  In  November,  1893, 
Mr.  Wood  tendered,  as  before,  the  water 
rates  for  the  then  next  ensuing  six  months. 
This  time  the  city  refused  to  receive  the 
monev,  and  notified  Mr.  Wood  that  the  water 
would  be  shut  off  from  his  property  unless 
he  also  paid  the  water  bills  of  the  old  com- 
pany for  the  six  months  between  November 
1,  1892.  and  May  1,  1893,  which  had  not 
been  paid,  and  which  had  been  assigned  to 
the  city,  as  above  stated.  Mr.  Wood  re- 
monstrated, claiming  that  nothini?  was  due 
from  him  on  old  bills ;  but  the  city  insisted, 
and  thereupon  he  filed  this  bill  to  restrain 
the  city  from  shutting  off  the  water  from 
him. 

The  complainant  concedes  that  the  rules 
of  the  old  aqueduct  company  and  of  the  pres- 
ent city  water  board  are  reasonable,  so  far 
as  they  require  him  to  pay  six  months  in 
advance.  He  contends,  however,  that  when 
the  city  has  taken  his  money  for  one  six 
months,  paid  according  to  its  rules,  it  has 
waived  any  right  to  use  the  summary  remedy 
of  shutting  off  water  to  collect  a  disputed 
bill  for  any  prior  six  months ;  that  the  city 
has  thereby  elected  to  continue  him  as  a 
water  taker,  and  resort  to  the  usual  lesal 
remedies  for  settling  the  prior  dispute ;  that 
any  rule  of  the  water  boara  of  Auburn  which 
assumes  the  power  to  receive  the  water  taker's 
money  from  six  months  to  six  months,  and 
then,  at  any  time,  deprive  him  of  water  be- 
cause of  an  old  and  disputed  bill,  Is  unrea- 
sonable, and  therefore  void. 

We  think  this  contention  must  be  sus- 
tained. 

Water  companies  and  municipalities  un- 
dertaking to  supply  water  to  the  people  have 
an  undeniable  right,  when  not  affected  by 
legislation,  to  Impose  such  reasonable  rules 
29L.R.A. 


as  will  husband  the  supply  and  economize 
the  use  of  the  water,  as  will  protect  the 
plant  and  keep  up  its  efficiency,  and  as  will 
insure  a  reasonable  revenue  and  its  prompt 
receipt.  On  the  other  hand,  such  companies 
and  municipalities  are  bound  to  supply  water 
at  reasonable  rates  to  every  person  within 
the  range  of  the  system  of  works.  Their 
rules  must  be  reasonable,  and  not  oppressive 
or  vexatious.  The  citizen  should  not  be  sub- 
ject to  any  whims  of  the  officials.  He  should 
have  a  secure  right  to  the  water  so  long  as 
he  promptly  pays  the  current  installments, 
and  makes  no  waste  or  misuse  of  the  water. 
So  far  as  appears,  Mr.  Wood  has  fully  com- 
plied with  these  conditions. 

The  only  trouble  is  over  an  old  and  dip- 
puted  bill.  The  aqueduct  company  couM 
have  insisted  on  payment  of  this  bill  a 
advance,  but  did  not.  It  could  have  sLi  t 
off  the  water  during  the  time  covered  by 
the  bill,  but  did  not.  It  preferred  to  let  the 
bill  and  the  dispute  stand.  Its  successors, 
the  city,  with  presumed  knowledge  of  all  the 
facts,  did  not  shut  off  the  wat^.r.  It  accepted 
Mr.  Wood's  money  for  the  next  installment ; 
furnished  water  for  that  six  months  to  him, 
as  one  within  his  rights  and  its  rules:  al- 
lowed him  to  suppose  that  the  old  bill  in 
dispute  would  be  ignored,  or  would  be  ad- 
justed as  are  disputes  between  other  parties. 
After  having  resumed  these  relations  with 
Mr.  Wood,  and  taken  his  money  therefor, 
the  city  now  insists  that  he  shall  now  be 
summarily  deprived  of  an  instant  and  con- 
stant necessity,  in  order  to  coerce  him  into 
a  surrender  of  his  position  of  defense  against 
the  old  bill.  Assuming  that  the  rules  of  the 
old  company  and  of  the  city  contemplate 
this  course,  we  think  they  are  to  that  extent 
unreasonable,  and  therefore  without  legal 
force. 

The  parties  are  not  upon  equal  ;at>und. 
The  city,  as  a  water  company,  cannot  do  as 
it  will  with  its  water.  It  owes  a  duty  to 
each  consumer.  The  consumer,  once  taken 
on  to  the  system,  becomes  dependent  on  that 
system  for  a  prime  necessity  of  business, 
comfort,  health,  and  even  life.  He  must 
have  the  pure  water  daily  and  hourly.  To 
suddenly  deprive  him  of  this  water,  in  order 
to  force  him  to  pay  an  old  bill  claimed  to 
be  unjust,  puts  him  at  an  enormous  disad- 
vantage. He  cannot  wait  for  the  water.  He 
must  surrender,  and  swallow  his  choking 
sense  of  injustice.  Such  a  power  in  a  water 
company  or  municipality  places  the  con- 
sumer at  its  mercy.  It  can  always  claim 
that  some  old  bill  is  unpaid.  The  receipt 
may  have  been  lost,  the  collector  may  have 
embezzled  the  money ;  yet  the  consumer  must 
pay  it  again,  and  perhaps  still  again.  He 
cannot  resist,  lest  he  lose  the  water. 

It  is  said,  however,  that  the  consumer  can 
apply  to  the  courts  to  recover  back  any  sum  he 
is  thus  compelled  to  pay,  if  it  was  not  justly 
due  from  him,  or,  if  he  can  show  affirmatively 
that  it  is  not  a  just  claim  against  him,  he 
can,  by  judicial  process,  restrain  the  com- 
pany or  municipality  from  shutting  off  the 
water.  To  oblige  a  person  to  follow  such 
a  course  would  be  a  violation  of  the  funda- 
mental juristic  principle  of  procedure.    That 
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,1e  is  that  the  clalmaDt,  not  the  de-. 
fcndnnt,  shall  resort  to  Judicial  process;  that 
he  who  asserts  something  to  be  due  him,  not 
he  who  denies  a  debt,  shall  have  the  burden 
of  judicial  action  and  proof.  It  is  only  in 
the  case  of  dues  to  the  state  that  this  princi- 
ple is  suspended. 

It  is  said»  again,  that,  Mr.  Wood  having 
resorted  to  tliis  ludicial  proceeding,  the  city 
may  now,  In  tnis  same  proceeding,  show 
that  there  is  no  defense  to  the  old  bill,  and 
thus  justify  its  action,  and  have  the  prayer 
of  Mr.  Wood  denied.  The  court  cannot  be 
lequired  in  this  proceeding  to  investigate 
and  determine  whether  there  is  anythingliue 


on  that  old  water  bil  1.  The  ei  tr,  or  its  prede- 
cessor, at  one  time  had  the  right  to  insist  on 
its  payment  before  furnishing  water.  That 
right,  as  to  that  bill,  was  waived  fully  and 
effectually.     It  cannot  be  resumed  at  the 

Sleasure  of  the  respondent  The  water  naust 
B  supplied  to  the  complainant  so  long  as 
he  will  promptly  pay  current  installments, 
and  otherwise  conform  to  the  reasonable  rules 
governing  the  supply  of  water.  The  re- 
spondent must  now,  in  its  turn,  resort  to 
judicial  process,  if  it  desires  to  enforce  any 
further  payment. 

BiU   suttained,    with   costs.      Injunctioo 
made  permanent. 


KANSAS  SUPREME  COURT. 


STATE  of  Kansas,  ex  rd,  John  T.  LITTLE, 
Atty-Qen., 

V, 

BOARD  OP  REGENTS  OP  UNIVERSITY 
OP  KANSAS  et  al. 


.Kan.. 


.) 


*!•  An  action  In  the  nature  of  quo  wwv 
ranto  may  be  maintained  in  the  name  of 
the  state  by  the  attoroey-general,  to  oust  the 

*Headuote8  by  Alubn,  J. 


board  of  regents  of  tlie  Univenlty  of 
from  the  exercise  of  corporate  powers  in  exoeas 
of  those  oonferred  on  it  by  law.  The  board  of 
regents  Is  such  a  corporation  as  is  subject  to  the 
control  of  this  court  in  such  an  action. 

2.  Admlflslon  Into  the  unlveraltjr  is 
made  lk*ee  by  etatnte*  and  the  board  of  re- 
gents has  no  power  to  collect  a  fee  of  9S,  or  any 
other  fee,  for  the  use  of  the  library,  or  to  exclude 
students  from  the  use  of  the  library  for  the  non- 
payment of  such  fee. 

8.  The  aasumptlon  bgrthe  board  of  tha 
power  to  eoUeet  sueh  feest  and  to  exclude 


Note.— ZVature  of  incorvorat^  instUvtiom  beUmg- 
ingtothestate* 
L  In  otnered. 

a.  Banks, 

b.  EducaiiondlintHtittionB. 
c  Other  8tat^in8tUution». 

n.  LkihUUies  of  tuch  institutUmt, 
IIL  DIreetors,  trunteett  and  ojflcen^ 
a.  In  general. 
h.  Permnal  liabOUy. 

L  In  genertA, 

There  Is  an  important  class  of  corporations  rep- 
resented by  that  considered  in  the  above  case  as  to 
which  text-books  and  treatises  are  almost  entirely 
silent.  It  Is  that  of  Incorporated  institutions  be- 
longing to  and  controlled  by  the  state.  The  at- 
tempt Is  here  made  for  the  first  time,  so  far  as  it 
appears,  to  collate  ail  the  decisions  of  the  courts 
respecting  the  natureof  this  class  of  corporations. 
This  Is  at  much  risk  of  failing  to  find  some  cases 
pertaining  to  the  subject  because  of  the  wide  and 
vague  range  of  subjects  under  which  the  cases  may 
/  have  been  placed  in  digests  or  other  lawbooks. 
The  most  frequent  example  of  this  class  of  corpo- 
rations now  existing  is  probably  that  of  a  state  uni- 
versity which  can  be  found  in  a  large  number  of 
states,  in  some  of  which  it  is  created  or  recognized 
by  the  constitution  itself. 

Ther-)  is  a  dear  distinction  between  this  class  of 
corporations  and  private  corporations  in  the  fact 
that  the  only  property  interests  involved  in  the 
former  belong  to  the  state.  Between  tills  class  of 
public  corporations  and  municipal  corporations 
the  difitinotion  Is  not  so  easy  to  state.  But  mu  nici- 
pal  corporations  are  generally  understood  to  In- 
clude only  that  class  of  public  corporations,  each 
of  which  represents  in  some  respects  and  for  some 
purposes  a  particular  local  portion  of  the  public. 
That  is  to  say,  it  is  a  local  subdivision  of  the  stata 
It  also  exercises  a  certain  governmental  function 
with  respect  to  that  portion  of  the  public  within 
Hs  territory.  On  the  other  hand  the  chiss  of  public 
29  li.  R.  A. 


corporations  here  considered  may  be  described 
with  some  approach  to  clearness  as  inoorporated 
state  agencies  or  institutions  created  to  carry  on 
certain  spedal  kinds  of  work  for  the  benefit  of  the 
state  or  for  the  public  interest,  but  not  constitut- 
ing any  local  or  territorial  division  of  the  pabUe 
for  any  governmental  purposes. 

This  class  of  corporations  is  also  distingnishable. 
but  with  some  difficulty,  from  the  large  olass  of 
otBcial  boards,  many  of  which  possess  poweis  very 
similar  to  those  of  a  corporation,  some  of  which 
might  perhaps  for  some  purposes  be  treated  as 
corporations.  Thus  the  power  to  hold  property  in 
trust  for  the  state  has  been  given  in  such  a  case  to 
the  board  In  charge  of  an  asylum  without  ex- 
pressly declaring  the  board  to  be  a  corporation.  8o 
boards  of  education  not  expressly  declared  to  be 
corporations  often  have  powers  quite  similar  to 
those  of  corporations,  and  in  this  respect  seem  to 
belong  to  that  class  of  quasi  corporations  iHilofa 
include  the  townships  in  many  states.  But  in  this 
note  the  Intention  is  to  present  the  law  of  ineor- 
porated  institutions  or  agencies  of  the  state  as  de- 
scribed aboye.  keeping  a^  clear  a  distinction  as  may 
be  between  them  and  municipal  corporations  as 
well  as  all  classes  of  quasi  corporations  which  rep> 
resent  either  the  whole  or  a  part  of  the  puUio. 

a.  BanlcB. 

The  relation  to  the  stAte  of  a  state  bank  not  only 
created  but  owned  by  the  state  has  been  a  subject 
on  which  the  decisions  are  not  entirely  In  harmony. 
But  by  the  great  weight  of  authority  these  institu- 
tions are  held  to  be  for  most  purposes  equiva- 
lent to  private  corporations.  In  some  early  Illi- 
nois cases  the  6ontrary  was  held. 

Thus  in  State  Bank  of  Illinois  v.  Brown.  Sill.  lOS, 
an  action  by  a  state  bank  on  a  note  was  held  to  be 
exempt  from  the  statute  of  limitations  on  the 
ground  that  the  state  was  the  real  party. 

So  in  Bmst  v.  State  Bank  of  Illinois,  1  DL  81,  Ap- 
pendix, a  release  by  the  state  of  all  debta  due  to 
the  State  was  held  to  include  the  release  of  a  note 


See  also  29  L.  R.  A.  708,  798;  30  L.  R.  A.    747:  34  h.  R.  A.  150;  40  L.  R.  A.  677;  43 
L.  R.  A.  703;  44  L.  R.  A.  364;  45  L.  U.  A.  675;  47  L.  R.  A.  577. 
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stadents  from  the  library  for  the  ncmiMiyiiieot 
fbereof,  la  an  nnwamiDted  aflsumptlon  of  corpo- 
mto  powers,  from  the  exercise  of  which  they  will 
Iw  ooBted  by  this  court  in  a  suit  brought  in  the 
•lame  of  the  state  by  the  attomey-generaL 

(  JiuM  8, 1805.) 

APPLIOATION  lor  a  writ  of  quo  warranto 
to  oust  defendants  from  exercising  power 
In  reference  to  the  imposition  of  fees  for  the 
oae  of  the  UniTer»ity  library  which  was  al- 
le/|ed  to  be  in  excess  of  their  Jurisdiction.  Ap- 
plteaiion  granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  T.  Little*  Atty-Oen,,  and 
BEorton  Ss  Clark,  lor  plaintiff: 

The  object  of  this  action  is  similar  to  that 
In  State  y.  Topeka,  »1  Kan.  454,  viz.:  to  oust 
the  board  from  the  exercise  of  a  power  which 
JB  plainly  forbidden  by  law. 

The  acts  of  the  legislature  are  constitutional 
and  effective  to  confer  corporate  powers. 

Dill.  Mun.  Corp.  §  22;  Beach  t.  Leahy,  11 
Kan.  28;  Knowlee  ▼.  Board  of  Education  of 
Topeka,  88  Ean.  092. 

The  form  of  the  action  is  prooer. 

Civil  Ck)de,  «:  653,  cl.  4;  Gen.  Stat  1889,  p. 
1578;  State  v.  Topeka,  eupra. 

Meeere.  D.  M.  Valentine  and  J.  W. 
Oreen,  for  defendants: 

The  supreme  court  has  original  Jurisdiction 


in  quo  warranto  only  at  it  obtnins  the  same 
from  the  titate  Constitution,  art.  8,  s%  8. 

This  jurisdiction  is  of  course  only  such  as 
was  understood  and  settled  to  be  quo  war- 
ranto Jurisdiction  prior  to  or  at  t^e  time 
when  the  constitution  was  adopted. 

StaU  V.  Wilson,  80  Ean.  661;  StaU  v.  Allen, 
6  Ean.  218. 

Quo  warranto  cannot  be  maintained  against 
any  body  of  men  simply  because  they  are  a 
body  of  men. 

High.  Extr.  Legal  Rem.  §g  618.  636. 

Quo  warranto  has  nothing  to  do  with  any- 
thing except  with  the  illegal  existence  or  ille- 
gal acts  of  regular  corporations  or  assumed 
regular  corporations  or  with  the  illegal  hold- 
ing or  attempted  illegal  holding  of  an  ofllce. 

The  language  used  in  the  statute  is  similar 
to  the  language  used  in  other  statuU^s  having 
reference  to  counties  (Gen.  Stat.  1889.  par. 
1611),  townships  (Id.,  par.  7061),  and  school 
districts  (Id.  par.  5577),  yet  the  decisions  of 
this  court  are  uniform  that  counties,  town- 
ships,  and  school  districts  are  not  corporations 
within  the  meaning  of  the  constitution. 

Beach  v.  Leahy,  11  Ean.  23;  State  v.  Pawnee 
County  Oomrs.  12  Ean.  489;  Fottatratomie 
County  Comrs.  ▼.  (/Sullimn,  17  Ean.  58;  Eilr- 
ehberry  v.  Bataar  Twp.  of  Chase  County,  22 
Ean.  661,  81  Am.  Rep.  198;  StaU  v.  Sanders, 
42  Ean.  228;  FreOand  v.  Stillman,  49  Ean. 
197;  StaU  v.  Leteelling,  61  Ean.  562;  Cleaver  v. 


SLDd  mortgage  to  the  state  bank.  But  it  Is  shown 
that  the  act  establishing  the  bank  provides  that 
notes  and  mortgages  given  to  the  bank  shall  be 
**f  or  the  use  of  the  state.**  This  seems  to  make  the 
bank  more  directly  an  agency  of  the  state  than  has 
l>een  usually  tho  case  with  state  banks. 

So  In  Horeland  v.  State  Bank  of  Illinois.  1  D1.20B, 
the  failure  of  a  board  of  directors  of  the  state 
bank  to  protest  a  note  and  foreclose  a  mortgage  as 
required  by  statute  was  held  not  to  release  the 
aiireties  on  a  note  which  was  given  for  accommo- 
dation. The  decision  is  based  in  part  at  least  on 
the  accommodation  character  of  the  note,  but  the 
court  seems  to  regard  the  negligence  of  the  board 
of  directors  as  within  tbe  rule  wbich  denies  that  the 
state  shall  be  prejudiced  hv  an  omission  of  duty 
on  the  part  of  its  officers. 

In  Linn  v.  State,  2  lU.  87.  S6  Am.  Dec  71,  overrul- 
Ing  Snyder  t.  State  Bank  of  Illinois,  1  ni.  122,  it  was 
held  in  1B83  that  bills  of  the  state  bank  were  biUs  of 
credit  issued  by  tbe  state  within  the  prohibition  of 
tbe  United  States  Constitution.  This  decision  is,  in 
Its  result,  contrary  to  decisions  by  other  state 
courts  and  by  the  Supreme  Court  of  the  United 
States  as  shown  in  the  oases  hereafter  following. 
But  the  state  bank  of  Illinois  was  not  only  owned 
by  the  state  and  its  cashiers  gave  bonds  directly  to 
the  state,  but  its  bills  were  by  statute  made  receiv- 
able at  all  times  for  any  debt  due  to  the  state,  or  to 
any  county,  as  well  as  for  debts  due  to  the  bank. 
Moreover  all  the  revenues  of  the  state  were 
-*  pledged''  for  tbe  redemption  of  the  bills  of  the 
bank  and  the  legislature  'pledged**  itself  to  re- 
deem in  gold  and  silver  all  the  bills  issued  by  the 
bank. 

But  the  mere  tact  that  tbe  bills  of  a  bank  which 
was  owned  by  the  state  were  made  reoeivable  in  all 
payments  of  debts  due  to  the  state  whs  held  in 
Woodruff  V.  Trapnall.  61  U.  &  10  How.  190, 1:}L.  ed. 
883.in8uflloient  to  make  them  bills  of  credit  Issued 
by  the  state  or  on  the  faith  of  the  state.  That  case 
may  possibly  be  distinguished  from  the  Illinois  ca«e 
by  reason  of  the  f  aot  that  the  bank  had  a  cash  cap* 
ital  with  resources  and  property  of  its  own  subject 
99  L.aA. 


to  Judicial  prooess,  and  It  did  not  appear  that  the 
state  had  guaranteed  the  bills  or  in  any  way  pledged 
its  credit  toseoare  them.  Although  the  lUinois 
case  is  at  ilrst  sight  in  oonfliot  with  the  other  de- 
olslons  It  is  by  no  meana  olear  that  it  is  so  in  prin- 
ciple. The  pledging  of  the  credit  of  tbe  state  for 
the  payment  of  tbe  bills  in  addition  to  making  them 
receivable  for  all  debts  to  the  state  would  ^eem  to 
be  very  nearly  an  indirect  way  of  emitting  bills  of 
credit  by  the  state.  This  responsibility  of  the  state 
of  Illinois  for  tbe  payment  and  redemption  of  the 
bills  of  the  bank  Is  an  element  which  does  not  seem 
to  have  existed  In  the  case  of  the  state  banks  in 
other  states. 

That  tbe  notes  of  a  state  bank,  which  was  the 
property  of  the  state,  are  not  biUs  of  credit  issued 
by  the  state  within  the  meaning  of  oonstitutioboi 
prohibitions  against  tbe  issuing  of  bills  of  credit  of 
a  state,  is  decided  in  Owen  v.  Braoob  Bank  at  Mo- 
bile, 8 Ala.  258;  McFarland  v.  State  Bank,  4  Ark.  44,  dt 
Am.  Deo.  761:  State  v.  Calvin,  R.  IH.  Charlton  (Gku) 
151;  Lamptonv.   Commonwealth's  ic.  2  Litt. 

(Ky.)  801;  Bank  of  the  Commonwealth  v.  Spilman^ 
8  Dana,  160:  Bank  of  the  Commonwealth  v.  Swind- 
ler. 2  Dana,  8BB;  Jones  v.  Bank  of  Tennessee,  8  B. 
Mon.  122,  4S  Am.  Deo.  540:  Bank  of  Commonwealth 
of  Kentucky  t.  Clark,  4  Mo.  68;  Griffith  v.  Common- 
wealth Bank  of  Kentucky,  Id.  265;  Craighead  v. 
State  Bank,  Meigs,  190;  Woodruff  v.  Trapnall,  61, 
U.  S.  10  How.  100, 18  L.  ed.  888.  and  Bri8ci>e  v.  BanlP 
of  the  Commonwealth  of  Keutuoky,  86  U.  S.  11  Pet 
267,  9  L.  ed.  TOO,  atfirming  7  J.  J.  Marsh.  8A9:  Daif 
rington  v.  Branch  Bank  of  Alabama,  54  U.  S.  tt 
flow.  12, 14  L.  ed.  80. 

In  the  leading  case  on  this  subject  in  the  Sa 
preme  Court  of  tbe  United  State6.that  of  Briscoe  v. 
Bank  of  the  Commonwealth  of  Kentucky,  ntpro, 
this  decision  was  based  on  the  ground  that  tha 
funds  of  the  bank  and  its  property  of  every  de- 
scription were  responsible  for  the  pajrment  of  its 
debts  and  could  be  reached  by  legal  or  equitable 
process  so  that  the  bank  in  this  respect  could  daim 
no  exemption  under  the  prerogatives  of  the  state. 
The  court  said:  **It  is  a  simple  corporation,  acting 
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Kansas  Sufsbjcb  Coubt. 


JUHA, 


€bm.84  Pa.  288:  ^ato  v.  Evatu,  8  Ark.  685,  86 
Am.  Dec.  468;  Peonle  v.  Whitcomb,  65  III.  172; 
BtulUt  V.  StaU,  65  IDCL  492. 

The  public  cannot  sue. 

StaU  ▼.  McLaughlin,  16  Kan.  228,  22  Am. 
Rep.  264:  Center  Twp,  t.  Hunt,  16  Ean. 
488;  Aiehiton  v.  8laU,  84  Ean.  879;  Argentine 
▼.  StaU,  46  Kan.  481. 

Quo  warranto  will  not  lie  to  determine  dis- 
puted private  rights  or  to  determine  any  dis- 
puted rights  where  another  plain  and  adequate 
remedy  exists,  or  to  oust  a  corporation  from  the 
exercise  of  assumed  powers  where  such  powers 
cannot  technically  be  called  franchises. 

State  ▼.  Minnesota  Thresher  Mfg.  Oo.  8  L. 
R  A.  510,40  Minn.  218;  McDonald  ▼.  Alcana 
County  8upn,  91  Mich.  459;  People  j.  Cooper, 
189  111.  461;  State  ▼.  Pittrimrgh,  T.  d  A.  R, 
Co.  60  Ohio  St.  289. 


AlleD*  c7.,  deliyered  the  opinion  of  the 
court: 

This  action  is  prosecuted  in  the  name  of 
the  state,  on  the  relation  of  the  attorney -gen- 
eral, against  the  regents  of  the  university, 
the  chancellor,  and  the  treasurer,  to  oust 
them  from  the  exercise  of  the  power,  which 
it  is  alleged  they  have  usurped,  of  chargiofc 
the  students  who  are  residents  of  the  state 
an  annual  library  fee  of  five  dollars,  and  a 
graduating  fee  of  five  dollars,  and  of  exclud- 
ing such  students  who  fail*to  pay  the  library 
fee  from  the  use  of  the  books.  It  is  alleged 
that  the  university  is  a  corporation,  and  that 
enforcing  the  payment  of  such  fees  by  resi- 
dents of  "the  state  is  an  assumption  of  un- 
warranted corporate  powers  by  the  regents ; 
that  the  statute  makes  admission  to  the  uni- 
versity free  to  all  residents  of  the  state.     It 


within  the  sphere  of  Itsoorporate  powers,  and  can 
no  more  traosoeod  tbem  than  any  other  hankinsr 
iDstltutioD.  The  state,  as  a  stockholder,  bears  the 
same  relation  to  the  bank  as  any  other  stock- 
holder.** The  court  also  said:  **If  a  state  may  own  a 
port  of  the  stock  of  a  bank,  we  know  of  no  prin- 
ciple which  prerentfl  it  from  owning  the  whole.** 

The  same  court  in  Danington  ▼.  Branch  Bank 
of  Alabama,  supra,  in  making  a  similar  decision 
said:  "The  charter  of  the  bank  ireve  to  it  aQ  the 
means  of  credit  with  the  publio,that  banks  usually 
have  or  could  desire.  That  some  reliance  may 
have  been  placed  on  the  guaranty,  of  the  eventual 
payment  of  the  notes  of  the  bank  by  the  state  may 
be  admitted.  But  this  was  a  liability  altogether 
different  from  that  of  a  state  on  a  bill  of  credit.  It 
was  remote  and  oootingent.  ...  No  one  re- 
ceived a  bill  of  this  bank  with  the  expectation  of 
its  being  paid  by  the  state.**  Aa  in  the  preceding 
case  the  court  emphasises  the  fact  that  the  prop- 
erty of  the  bank  wus  subject  to  judicial  process  by 
its  creditors  in  which  the  state  In  its  sovereign  ca- 
pacity could  not  interfere. 

Another  phase  of  the  doctrine  appears  In  Curran 
▼.  Arkansas,  66  C7.  &  15  How.  304,  U  L.  ed.  705,to  the 
effect  that  a  state  which  is  the  sole  stockholder  in  a 
t)ank  Is  not  a  creditor  of  the  bank  within  the  rule 
giving  preference  to  the  state  over  other  creditors 
of  an  insolvent.  It  was  held  that  the  assets  placed 
by  the  state  in  the  hands  of  the  bank  constituted  a 
fund  upon  the  credit  of  which  the  bank  issued  its 
bills,  and  that  when  the  bank  became  insolvent  it 
had  no  longer  any  capital  stock  belonging  to  the 
state  which  the  state  could  withdraw.  Therefore 
ft  was  held  that  the  state  could  not  cancel  its  bonds 
given  for  money  borrowed  of  the  bank,  or  with- 
draw any  part  of  the  spede  or  other  property  of 
the  bank,  as  to  do  so  would  impair  the  obligation 
of  contracts  made  with  the  owners  of  the  bills  is- 
ioed  by  the  bank. 

This  decision  was  expressly  followed  in  Baring  v. 
I>abney,86  U.  8. 19  WalL  1, »  L.  ed.  00,wbere  it  was 
held  that  the  assets  of  an  insolvent  bank  although 
It  was  altogether  owned  by  the  state,  could  not  be 
appropriated  by  legislative  act  or  otherwise  to  pay 
the  -debts  of  the  state  as  distinguished  from  the 
debts  of  the  bank,  but  that  its  assets  were  a  trust 
fund  first  applicable  to  the  payment  of  the  bank*s 
debts. 
'  The  denial  of  any  attribute  of  sovereignty  to 
such  a  state  bank  is  also  made  in  Bank  of  State  v. 
Oibson,  6  Ala.  814,  where  it  was  held  that  a  bank 
owned  by  the  state  was  subject  to  the  same  rule 
as  other  creditors  of  a  decedent*s  estate  In  respect 
to  presenting  its  claim  within  eighteen  months 
after  the  grant  of  admlolstratioiL 

So  in  Bank  of  State  v.  Qibbs,  8  McCord,  L.  977,  the 
29  L.  R.  A. 


rule  that  a  state  is  entitled  to  priority  over  other 
creditors  in  enforcing  payment  of  an  obligation 
due  to  It  is  denied  application  in  the  case  of  a  debt 
due  to  a  bank  which  was  owned  entirely  by  the 
state.  The  court  held  that  It  was  on  the  same  level 
as  other  corporations. 

That  a  state  bank  although  owned  entirely  by  the 
state  has  no  priority  over  other  creditors  of  a  de- 
oedent*s  estate  was  also  decided  in  Vields  v.  Wheat- 
ley,  1  Sneed,  8S1,  on  the  ground  that  no  part  of  the 
sovereignty  ot  the  state  resides  in  the  bank. 

Likewise  it  is  decided  that  a  debt  due  the  Bank  of 
Tennessee  is  not  due  to  the  state,  in  Bank  of  Ten- 
nessee V.  Bibrell,  8  Sneed.  879,  holding  that  a  statu- 
tory provision  for  deducting  an  indebtedneas  to 
the  state  from  the  salary  of  a  pubUc  ol&cer  did  not 
apply  to  a  debt  due  to  the  bank  because  the  bank 
was  not  an  integral  part  of  the  state  sovereignty. 

That  bills  of  the  Bank  of  Tennessee  shall  be  re- 
ceivable at  the  treasury  and  in  payment  of  taxes 
was  held  a  statutory  provision  subject  to  repeal 
except  as  it  affected  bona  fide  holders  who  took  the 
bUls  prior  to  the  repeal.  Furman  v.  Nichol,  t 
Ooldw.  488. 

That  the  Bank  of  Tennessee  chartered  for  the 
benefit  of  the  state  is  a  public  corporation  is  de- 
cided in  Bank  of  Tennessee  v.  Woodson,  6  Coldw. 
170,  which  decides  that  the  removal  of  the  assets  to 
a  place  not  authorised  by  law  was  beyond  the  au- 
thority of  the  trustees  of  the  bank. 

The  property  of  the  bank  is  also  so  far  recognized 
as  the  property  of  the  state  as  to  be  exempt  from 
taxation.  Nashville  v.  Bank  of  Tennessee,  1  Swan, 
869. 

See  other  cases  as  to  taxation  of  state  institu- 
tions under  heading  as  to  IMbUitiee  of  auch  inUitu- 
tUmA,  infra,  n. 

But  the  fact  that  the  state  is  sole  owner  of 
the  stock  of  a  bank  is  held  not  to  make  a  suit 
against  the  bank  the  same  as  a  suit  against  the 
state  so  as  to  defeat  the  jurisdiction  of  the  courts 
Bank  of  Kentucky  v.  Wister,  S7  U.  &  S  Pet.  818«  7 
L.ed.4a7. 

The  above  case  followed  that  of  Bank  of  United 
States  V.  Planters  Bank  of  Georgia,  28  U.  8.  9 
Wheat  901, 6  L.  ed.  844,  in  which  case  the  state  was 
a  corporator  as  well  as  a  proprietor  of  stock,  but 
was  not  the  sole  proprietor. 

In  State  Bank  v.  Clark,  8  N.  C.  38,  it  was  held  that 
a  so.called  state  t>ank  was  a  private  corporation  so 
that  its  books  were  not  admissible  In  evidence,  but 
the  facts  as  to  the  character  of  the  bank  axe  not 
discussed  or  stated. 

b.  EdueaUonaX  insttttitkms. 
Although  this  note  relates  only  to  institutions 
which  are  owned  by  the  state  and  are  also  inooi^ 


1806.      Statb,  ex  rtL  Littlb,  t.  Boakd  of  Reoertb  of  Uhtysbsitt  of  Eah8a& 
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Ib  admitted  that  the  regents  have  been  col- 
lecting such  library  fee,  and  claim  the  right 
to  do  so,  and  also  the  right  to  exclude  stu- 
dents who  refuse  to  pay  from  the  use  of  the 
library.  But  it  is  contended  that  the  exer- 
cise of  this  assumed  power  cannot  be  in- 
quired into  by  an  action  in  the  nature  of 
quo  warranto,  for  the  reason  that  the  state 
uniyersity  is  not  a  corporation,  or,  If  a  cor- 
poration m  any  sense,  then  only  a  quasi  cor- 
poration, whose  doings  cannot  be  inquired 
into  in  an  action  of  this  kind.  It  is  con- 
tended that  the  jurisdiction  of  this  court  of 
original  procecaings  in  the  nature  of  quo 
warranto  Is  confined  to  such  cases  as  were 
regarded  as  proper  ones  for  the  exercise  of 
the  jurisdiction  of  the  courts  by  proceedings 
in  quo  warranto  at  the  time  of  the  adoption 
of  the  constitution;  that  the  jurisdiction  of 


the  court  cannot  be  extended  by  legislative 
enactment  to  cases  of  a  different  nature.  It 
is  claimed  that  quasi  corporations  are  crea- 
tures of  the  law,  established  for  the  purposes 
of  goYemment,  and  while  they  have  some  of 
the  attributes  of  corporations,  vet  that  they 
are  not  such  corporations  as  thoee  over  the 
actions  of  which  the  courts  exercise  their 
supervisory  power  by  actions  of  this  nature. 
In  the  fourth  subdivision  of  section  058  of 
the  Code  it  is  provided  that  this  action  may 
be  maintained  **  when  any  corporation  do  or 
admit  acts  which  amount  to  a  surrender  or  a 
forfeiture  of  their  rights  and  privileges  aa 
a  corporation,  or  when  any  corporation  abuses 
its  power  or  exercises  powers  not  conferred 
by  law."  In  8taU  v.  Topeka,  81  Ean.  452, 
it  was  held  that,  ''whenever  a  municipal 
corporation  usurps  any  power  which  might 


pomted,  it  is  proper  to  refer  merely  for  the  sake  of 
difitlnction  to  similar  iostitutiODB  which  receive 
state  Bid.  On  this  point  It  is  settled  that  the  fact 
that  an  institution  of  learning  receives  aid  from 
the  state  does  not  of  itself  make  it  a  public  corpo- 
ration, deaveland  v.  Stewart  3  Oa.  283;  Illinois 
Board  of  Education  v.  Oreenebaum,  30  111.  610; 
Board  of  Bducatlon  of  the  State  v.  Bakeweil,  122 
HI.  893;  Regents  of  University  of  Bfaryland  v.  Wil- 
Uftma.  9Gillft  J.  366«  31  Am.  Oeo.  73. 

In  Cleareiand  v.  Stewart,  ttipra,  it  is  said.  **thi8 
bounty  it  can  receive  or  not.  It  is  the  beneficiary 
of  the  state,  but  that  gives  the  state  no  rights 
over  it.* 

In  Illinois  Board  of  Bducatlon  v.  Oreenebaum, 
mepra^  it  Is  said  that  the  fact  that  no  appropriation 
has  been  made  from  the  state  treasury  for  the 
maintenance  of  an  institution  is  one  feature  which 
dlstingulsheB  it  from  state  institutions  properly  so 
caUed. 

But  In  Board  of  Education  of  the  State  v.  Bake- 
well,  supra,  it  is  held  that  appropriations  for  a 
university  by  the  state  do  not  change  the  private 
character  in  which  it  was  established  by  prlvHte 
benefactions,  and  that  a  declaration  by  the  legisla- 
ture that  a  state  normal  university,  which  was  in 
Caot  a  private  corporation,  was  a  state  institution 
and  tliat  its  property  belonged  to  the  ptate,  is  a 
mere  harmless  declaration  upon  the  statute  book 
baring  no  effect. 

In  Begents  of  Univenity  of  Maryhind  v.  Wil- 
liams, supra,  it  was  said  of  the  University  of  Mary- 
land  that  it  had  none  of  the  characteristics  of  a 
public  corporation  because  the  state  was  not  the 
founder  of  it  but  merely  gave  it  capacity  to  ac- 
qnize  and  bold  property,  and  that  its  private  char- 
acter was  notaflteoted  by  subsequent  endowment 
by  the  state. 

That  an  incorporated  state  university  although 
established  by  pnblio  law  and  endowed  and  sup- 
ported by  the  state  is  not  a  public  corporation, 
or  is  at  most  a  quasi  pnblio  corporation.  Is  de- 
clared Inf  State  v.  Garr,  m  Ind.  33S.  But  the 
question  really  decided  was  that  the  university 
f  mid,  which  by  a  certain  statute  was  to  be  loaned 
at  seven  per  cent«  was  not  a  part  of  the  '^public 
funds**  within  the  meaning  of  a  later  statute  re- 
quiring eight  per  cent  interest  on  a  loan  of  public 
funds.  Therefore  while  the  declaration  in  the 
case  that  the  corporation  was  not  a  public  one  is 
In  confliot  with  the  weight  of  authority  respecting 
similar  corporations,  the  decision  on  the  point  ac- 
tually Involved  Is  la  no  respect  opposed  to  the 
other  authorltlesi 

▲  later  Indiana  ease  decides  that  the  State  Board 
of  Agrtoulture  which  is  created  a  body  corporate 
with  perpetual  sooopssion,  including  as  ex  ogicin 
members  the  president  of  each  county  agrioultural 
89L.R.A. 


society,  and  which  is  in  a  sense  an  educational  in- 
stitution required  to  hold  meetings,  receive  re- 
ports from  county  societies,  and  make  an  annual 
report  to  the  legislature,  but  receives  its  funds  for 
the  most  part  from  other  sources  than  the  state,  is 
not  a  public  but  is  a  private  corporation,  although 
no  shares  of  stock  are  issued.  Downing  v.  Indiana 
State  Board  of  Agriculture,  IS  L.  R.  A.  684. 120  Ind. 
443.  But  in  addition  to  the  fact  that  its  funds  were 
chiefly  derived  from  other  sources  than  the  state 
the  court  laid  stress  on  the  fact  that  the  legislature 
had  itself  treated  the  corporation  as  a  private  one 
by  making  it  a  loan  of  state  money  and  taking  a 
mortgage  upon  its  property.  The  question  arose 
in  this  case  in  respect  to  the  validity  of  a  statute 
abolishing  the  board  and  transferring  its  property 
to  another  board,  but  the  statute  was  held  uncon- 
stitutional because  of  the  private  character  of  the 
corporation. 

But  neither  of  these  Indiana  oases  refers  to  Srate 
V.  White,  88  Ind.  S78, 43  Am.  Uep.  483,  in  which  the 
court  held  that  Purdee  University  being  endowed 
by  virtue  of  an  act  of  congress  donating  public 
Ian  ds  for  agricultural  collegesand  kept  in  existence 
very  largely  by  legislative  appropriations,  was 
'n.heref  ore  an  educational  institution  sustaining  re- 
lations to  the  people  at  large  analogous  to  those 
occupied  by  other  publicscbools  and  colleges  of  the 
state  maintained  at  public  expense,  and  one  in 
which  all  the  inhabitants  of  the  state  have  a  com- 
mon interests **  Consequently  the  oourt  by  man- 
damus compelled  the  trustees  and  faculty  of  the  in- 
stitution to  admit  as  a  student  a  person  who  had 
been  improperly  refused  admission  because  he 
would  not  promise  to  disconnect  himself  from  ac- 
tive membership  in  a  Greek  letter  fraternity  or 
secret  col  lege  society. 

That  a  state  university  although  recognised  by 
the  oonstiturinn  of  the  state  may  not  be  a  corpora- 
tion is  the  decision  in  Weary  v.  State  University,  43 
Iowa,  88Bu  In  this  ease  it  was  he  d  that  whUe  the 
legislature  had  declared  that  school  lands  were 
granted  to  such  university  ^  the  state  and  others 
were  donated  to  it,  this  meant  simply  that  such 
lands  had  been  appropriated  to  its  benefit  when  the 
lands  were  sold  and  patents  were  Issued  by  the 
state.  It  was  accordingly  held  that  no  action 
could  be  maintained  against  the  university.  But 
in  many  states  incorporated  state  universities  have 
been  established,  and  te  some  oases  this  has  been 
done  by  the  constitution  of  the  state. 

The  Agricultural  ft  Mechanical  College  in  Ohio 
is  held  not  to  be  a  corporation,  therefore  the  consti- 
tutional provision  as  to  special  statutes  conferring 
corporate  powers  is  held  not  to  apply  to  it.  NeU 
V.  Ohio  Agrioultural  k  Mechanical  College  Trus- 
tees, 81  Ohio  St.  IS. 

In  South  Dakota  the  state  was  held  liable  In  Jew- 
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be  conferred  upon  It  by  the  ioyereign  power 
of  Uie  state,  but  which  has  not  been  so  con- 
ferred, BQch  corporation  may  be  ousted  from 
the  exercise  of  such  power  by  a  ciyil  action 
in  the  nature  of  quo  warranto  in  the  supreme 
court"  In  that  case  judgment  was  entered 
ousting  the  city  from  the  assumed  power  of 
raising  a  reyenue  from  the  sale  of  intoxicat- 
ing liquors  by  granting  licenses  or  permits 
therefor. 

Is  the  imiyersity  such  a  corporation  as  is 
referred  to  in  the  statutory  provision  above 
quoted?  The  present  state  university  is  the 
successor  of  the  Lawrence  University  of  Kan- 
sas, incorporated  under  an  act  of  the  territo- 
rial legislature  approved  January  20,  1861. 
This  act  provided  for  the  establishment  of 
a  priyate  corporation.  Under  subsequent 
legislation  the  school  was  taken  in  charge 


by  the  state,  and  is  now  s  public  instltatloB^ 
established  and  maintained  under  the  follow* 
ing  provision  of  the  Constitution  (art.  ^ 
$  7) :  **  Provision  shall  be  made  by  law  for 
the  establishment  at  some  eligible  and  central 
point  of  a  state  university  for  the  promotioQ 
of  literature,  and  the  arts  and  sciences,  in- 
cluding a  normal  and  an  agricultural  depart- 
ment. All  funds  arising  from  the  sale,  or 
rents  of  lands  granted  by  the  United  State* 
to  the  state  for  the  support  of  a  state  uniyer- 
sity,  and  all  other  grants,  donations,  or  be- 
quests either  by  the  state  or  individuals  for 
such  purpose,  shall  remain  a  perpetual  fund, 
to  be  called  the  university  fund,  the  interest 
of  which  shall  be  appropriated  to  the  sup- 
port of  the  state  uniyersity."  Article  6  of 
the  Constitution  treats  of  the  subjectof  educa- 
tion.    In  the  section  quoted  it  not  only  au- 


di Nursery  Oo.  y.  State,  4  B.  Dak.  218,  60  N. 
W.  Bei>.  lOeS,  for  trees  and  shrubbery  on  tbe 
ffTOunds  of  the  state  affricuJtaral  oollefre.  but  it 
does  not  appear  that  the  Institution  was  a  corpo- 
ration. 

Where  inoorporated  uDlversltles  exist  whfcb  are 
f  oonded  and  supported  by  the  state  they  are  gener- 
ally treated  by  the  courts  as  public  rather  than 
private  corporations.  The  main  case  of  Stats  v. 
Board  of  Bboxkts  ov  UHiynnsiTT  ov  Kakbab 
is  in  accord  with  other  decisions  on  this  point. 

The  University  of  Alabama  is  held  in  University 
of  Alabama  Trustees  y.  Winston,  5  Stew,  ft  P.  (Ala.) 
IT,  to  be  a  public  corpoitotlon  the  charter  of  which 
la  subject  to  alteration,  amendment,  or  repeal  at 
the  pleasure  of  the  seneral  assembly.  This  is  de- 
clared to  be  in  every  respect  a  public  institutioa 
ereated  by  lefflslatlve  enactment  without  the  aid 
of  private  eontributlons.  The  court  sasrs:  **It  is  true 
this  Instmmentality  (of  government)  is  confined  to 
the  disposition  of  a  particular  part  of  the  public 
domain,  tbe  collection  and  appropriation  ot  the 
proceeds  tn  a  particular  way,  the  erection  of  col- 
lege buildings  and  other  duties  attendant  upon  the 
establlshmeot  and  support  of  an  institution  of 
learning.**  Butlt  is  regarded  as  an  Instrumental- 
ity of  the  state. 

The  Calif  omia  Statute  of  1879.  art  0.  •  9,  declared 
that  the  University  of  CaiiforDia  should  be  con- 
tinned  in  the  form  and  character  prescribed  in  the 
acts  then  In  force,  subject  to  legislative  control 
for  certain  specified  purposes  only.  The  Hastings 
College  of  Law  having  been  made  a  part  of  tbe 
University,  as  decided  in  FoUz  v.  Hoge.  64  Cal.  28, 
it  is  decided  In  People  v.  Kewen.  00  CaL  215,  that 
the  legislature  could  not  therefore  change  the 
form  of  its  government  by  creating  a  board  of 
trustees  to  take  the  place  of  the  board  of  directors 
provided  for  by  the  act  crpating  the  college. 

The  medical  college  of  Virginia  which  is  owned 
bv  the  state  and  was  Incorporated  by  act  of  tbe 
legislature  after  a  transfer  to  the  state  of  the 
property  of  a  previously  existing  medical  school, 
is  held  In  Lewis  v.  Whittle,  77  Va.  416,  to  be  in  every 
sense  a  public  corporation  holding  its  life  and 
property  at  the  pleasure  of  the  legislature. 

The  University  of  Louisiana  created  and  pro- 
vided for  by  the  constitution  of  the  state  is  a  pub- 
lic institution  and  property  belonging  to  it  is  de- 
voted to  public  use.  Tulane  Education  Fund  v. 
New  Orleans  Board  of  Assessors,  38  La.  Ann.  202. 

See  further,  infra  11.,  as  to  taxation  of  property 
of  state  institutions. 

An  appropriation  to  the  Uoiveisity  of  Louisiana, 
made  under  the  requirement  of  the  Constitution, 
article  230,  is  entitled  to  preference  in  payment 
over  all  other  warrants  drawn  agulnst  the  general 
fund  except  warrants  In  favor  of  the  Mechanical 
S9L.R.A. 


A  Agricultural  College  and  of  the  University  for 
the  education  of  colored  persons,  which  are  con- 
current In  rank  therewith,  and  warrants  for  sal- 
aries of  constitutional  officers  which  are  «^o titled  to 
preference  over  all  others.  State  v.  Burke,  36  La. 
Ann.  457. 

The  University  of  Michigan  Is  a  corporation  ca- 
pable of  owning  property  and  is  a  corporation  of  a 
public  character,  having  teen  erected  and  sai>- 
ported  by  a  public  fund«  and  the  corporators  of 
which  have  no  private  Interest  whatever  connected 
with  their  corporate  character.  The  regents  of 
the  University  of  Michigan  located  at  Ann  Arbor, 
are  the  successors  to  the  functions  and  property 
rights  of  the  trustees  of  the  University  of  Michigan 
located  at  Detroit  Regents  of  University  of 
Michigan  v.  Detroit  Board  of  Education,  4  Mich. 
218. 

They  are  entitled  to  maintain  an  action  for  the 
purchase  price  of  lands  UiwfuUy  sold  by  them. 
Regents  of  University  of  Michigan  v.  Detroit 
Young  Men's  Soc  12  Mich.  188. 

The  board  of  regents  of  the  University  of  Ne- 
braska, being  a  body  corporate  with  power  to  sue 
and  be  sued  and  to  acquire  property.  Is  a  publlo 
corporation  within  the  control  of  the  legislature. 
The  whole  interests  and  franchises  of  the  corpora- 
tion are  the  exclusive  property  and  domain  of  the 
government  Itself  and  therefore  It  lain  the  strict- 
est  sense  a  public  corporation.  Regents  of  Uni- 
versity of  Nebraska  v.  McConnell,  6  Neb.  43S. 

The  state  treasurer  being  by  statute  the  custo- 
dian of  the  funds  of  tbe  University  and  the  office 
of  treasurer  of  the  University  having  teen  abol* 
Ished.  the  University  has  no  longer  any  power  to 
sue  for  moneys  belonging  to  the  regents*  fund 
which  a  former  treasurer  has  refused  to  turn  over 
to  the  state  treasurer.    Ibid, 

Since  this  institution  Is  a  public  corporation  and 
the  funds  are  in  the  hands  otthe  state  treasurer  an 
appropriation  Is  necessary  In  order  to  permit  war« 
rants  to  be  drawn  on  the  regents*  fund  In  bis  hands. 
State  V.  Babcock,  17  Neb.  CU;  State  ▼.  Liedtke,  9 
Neb.  468. 

Tbe  University  of  North  Oarollna  is  a  public  in- 
stitution and  body  corporate  and  therefore  subject 
to  legislative  controL  The  fact  that  it  has  re- 
ceived private  donations  does  not  affect  its  publlo 
character  as  it  was  originally  and  still  Is  a  creature 
of  the  legislature  absolutely  dependent  on  the  leg- 
islature for  Its  existence.  Therefore  the  legisla- 
ture has  power  tochaoge  the  laws  so  that  funds 
formerly  payable  to  the  Institution  will  be  diverted 
in  other  directions.  University  of  North  Carolina 
V.  Maultsby.  43  N.  C  257. 

In  Oregon  It  is  held  that  the  number  of  directors 
of  the  State  University  constitute  a  corporation 
although  the  legislature  has  not  expressly  declared 
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thorizes,  but  it  requires,  special  legislation 
for  the  establishment  of  a  university.  The 
legislation  must  be  special,  because  but  one 
university  is  contemplated.  It  is  claimed 
that  section  1,  article  12,  of  the  Constitution, 
which  treats  of  corporations,  and  provides 
that  ''the  legislature  shall  pass  no  special 
act  conferring  corporate  powers,"  would  ren- 
der void  a  special  act  conferring  corporate 
powers  on  the  university,  and  that  the  leg- 
islation with  reference  to  the  university  can 
only  be  upheld  on  tide  ground  that  it  is 
a  quasi  corporation,  and  not  a  corporation 
proper.  It  is  conceded  by  the  very  learned 
counsel  for  the  defendant  that  universities 
are  generally  corporations  proper,  but  it  is 
claimed  that  our  state  universitv,  while  a 
valid  public  institution,  cannot  be  a  valid 
corporation  because  of  section  1,  article  13. 


We  think  this  section  has  no  application  to 
legislation  with  reference  to  the  university. 
It  is  in  the  article  which  treats  of  corpora- 
tions in  general.  The  section  of  the  consti- 
tution first  quoted,  however,  is  in  the  article 
treating  of  the  subject  of  education,  and  ap- 
plies specifically  to  the  establishment  of  a 
universitv.  It  directs  the  establishment  of 
such  an  institution,  leaving  the  legislature 
free  in  determining  as  to  particulars.  It  is 
true  that  there  is  no  express  grant  of  author- 
ity to  make  it  a  corporation,  but  in  view  of 
the  fact  that  such  institutions  are  generally 
corporations,  and  of  the  difficulty,  if  not  utter 
impracticability,  of  establishing  a  school  au- 
thorized to  receive  donatiofts,  and  to  hold 
extensive  properties  intended  for  the  use  of 
each  succeeding  generation,  without  confer- 
ring corporate  powers,  we  think  it  clear  that 


tbem  to  be  such,  since  some  of  the  powers  con- 
ferred could  only  be  exercised  by  a  corporation. 
Duno  V.  University  of  Oregon,  9  Or.  867. 

The  University  of  Wasbloffton  esubllished  by 
the  Waehfnffton  statutes  Is  under  the  admlDistra- 
tion  of  the  board  of  regents  constituted  by  the  Act 
of  Marcb  27,  1S80,  the  sources  of  revenue  being 
tuition  fees  and  leirislative  appropriations.  The 
board  of  land  and  building  commlaaioners  are  held 
to  have  no  pow^er  to  draw  on  the  university  fund. 
Slate  V.  Liodsley.S  Wasb.  126. 

The  board  of  regent*  of  the  University  of  Wis- 
consin having  been  abolished  and  a  new  and  dif- 
ferent corporation  established  under  the  same 
name.  It  is  held  that  a  contract  of  the  old  board  for 
the  services  of  a  professor  Is  unaffected  by  the 
change.  Butler  v.  Regents  of  the  University,  SS 
Wis.  124. 

Under  Colorado  Const.,  art.  8,  •  K,  making  the 
University  located  at  Boulder,  the  Agricultural 
College  at  Fort  Collins,  the  School  of  Mines  at 
Golden,  the  Institution  for  the  Education  of  Mutes 
at  Colorado  Springs.  Institutions  of  the  state,  their 
location  is  held  to  be  permanently  fixed  as  thus 
designated  and  subject  to  change  only  by  constitu- 
tional amendment.    Slate  Institutions.  9  Coio.0». 

The  Florida  Agricultural  College  hating  been 
founded  by  the  state  with  public  moneys  derived 
In  trust  from  thegoremmentof  the  United  States, 
li  a  public  corporation  and  the  legislature  has 
power  to  change  the  trustees  thereof.  State  v. 
Knowles,  10  Fla.  677. 

The  State  Agricultural  Society  In  Oregon  Is  a 
corporation  capable  of  taking  and  holding  title  to 
a  farm  bought  by  subscription  for  the  purpose  of 
instruction  in  agriculture.  Liggett  v.  Ladd,  23 
Or.  28. 

The  State  Agricultural  Society  of  Vermont  is 
treated  in  Selinas  v.  Vermont  8tace  Agr.  Soc.,  SO 
Vt.  249,  as  a  private  corporation,  but  without  dis- 
cussion of  its  character  and  without  stating  the 
facts  bearing  on  this  question. 

c.  OOitr  8tate  institutions. 

Many  institutions  of  the  kind  referred  to  In  this 
subdivision  are  maintained  by  different  states 
without  any  incorporation  of  them.  Such  are  not 
within  the  scope  of  this  subject  since  the  corporate 
character  of  state  institutions  is  all  that  is  here 
considered. 

The  deaf  and  dumb  Institution  la  spoken  of  as  a 
corporation,  in  Ellis  v.  North  Carolina  Inst  for 
Deaf.  Dumb  &  Blind,  68  N.  C.  425,  which  decides  as 
to  the  validity  of  a  de  facte  board. 

The  charity  hospital  founded  in  1784  by  Don  An- 
drds  Almonastery  Bozas  was  ceded  to  the  public 
In  1811  and  accepted  by  the  Louisiana  legislature 
and  placed  under  the  control  of  administrators, 
29  L.  K.  A. 


whose  appointment  was  provided  for  and  subse- 
quently changed  by  statute.  State  v.  Finley,  88 
La.  Ann.  114. 

A  state  hospital  for  the  insane  In  Illinois  Is  a 
corporation-founded  by  the  state  and  supported 
by  its  funds.   People  v.  Higglns,  16  DL  iia 

Property  appropriated  by  the  state  for  the  use 
of  a  state  institution  for  the  blind  is  held  in  St. 
Louis,  J.  ft  a  B.  Co.  V.  Trustees  of  Illinois  Inst, 
for  Bducation  of  Blind,  48  111.  808,  to  be  exempt 
from  general  provisions  for  the  condemnation  of 
property  by  a  railroad  company.  This  institution 
does  not  seem  to  have  been  lncorporated,however, 
at  this  time,  but  was  incorporated  by  the  Illinois 
Act  of  1887. 

The  Maryland  Hospital  for  the  insane  incorpo- 
rated by  the  Maryland  Act  of  1878,  chapter  841,  and 
declared  to  be  a  public  agency  of  the  sute.  holds 
its  property  free  from  liability  for  assessments  for 
benefits  on  the  opening  of  a  public  road  contigu- 
ous to  the  property.  Baltimore  County  Comrs.  v. 
Managers  of  Maryland  Hospital  for  Insane,  82  Md. 
127.  The  court  says:  ^'It  Is  not  material  whether 
the  state*s  property  may  be  taken  from  it  by  a 
tax  in  the  nature  of  an  assessment  for  benefits,  or 
in  some  other  way.  The  danger  exists  of  takinir 
that  which  belongs  to  and  is  essential  to  the  state; 
and  it  cannot  be  exposed  to  this  dan^r  without 
iu  direct  sanction.*^ 

For  the  expense  of  keeping  a  person  in  the  asy- 
lum for  the  insane  a  chtim  was  presented  by  the 
state  of  Michigan  in  the  case  of  State  v.  Dunbar's 
Estate,  99  Mich.  99,  and  the  estate  was  held  liable 
therefor.  But  It  does  not  appear  that  the  asylum 
was  a  distinct  corporation  owned  by  the  state. 
The  board  in  charge  of  it  seems  to  have  been 
merely  an  unincorporated  agency  of  the  state,  al- 
though it  had  power  by  statute  to  take  title  to 
property  *in  trust  for  the  state.** 

In  Peck  V.  State,  137  N.  Y.  872,  a  judgment  in  a 
mandamus  proceeding  against  the  board  of  mana- 
gers of  the  Buffalo  state  asylum  for  the  insane  was 
relied  upon  as  the  basis  of  a  claim  against  the  state; 
but  it  was  held  that  such  judgment  against  the 
board  of  managen  was  not  binding  upon  and  did 
not  estop  the  state.  This  institution  does  not  seem 
to  be  a  corporation. 

In  Sherman  v.  Bellows,  24  Or.  663,  where  an  in- 
junction was  sought  against  locating  the  Oregon 
Soldier's  Home  at  a  certain  place,  the  court  held 
that  conceding  without  deciding  that  the  home 
was  a  public  institution  of  the  state  plaintiff  did 
not  show  any  right  to  the  in  junctloiu 

IL  lAaMities  of  such  institutions. 

That  an  incorporated  state  agricultural  society 
which  is  one  of  the  aRcncies  of  the  state  and  not  a 
corporation  for  pecuniary  profit,  cannot  be  held 
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the  ffamers  of  the  constitution  meant  to  and 
^d  authorize  the  establishment  of  the  uni- 
yersity  as  a  corporate  body.  We  do  not  deem 
it  necessary  at  this  time  to  ewter  into  a  con- 
sideration of  the  question  whether  an  action 
in  the  nature  of  quo  warranto  may  be  main- 
tained against  a  quasi  corporation,  such  as 
a  county,  township,  or  school  district,  for 
the  purpose  of  ousting  it  from  the  exercise 
of  powers  it  has  unlawfully  assumed.  Sec- 
tion 6,  chapter  258.  Laws  1880,  provides 
that  "the  l)oard  of  regents  shall  be  a  body 
corporate  under  the  name  of  'The  Regents 
of  the  Uniyersity  of  Kansas,'  and  as  such 
may  sue,  and  be  sued,  make  contracts,  and 
hold  and  transfer  property  both  real  and  per- 
sonal for  the  uniyersity.  They  shall  provide 
a  seal  with  their  corporate  name,  which  shall 
be  used  to  attest  all  contracts  in  writing  ob- 
ligating the  university."  It  is  only  neces- 
sary for  us  to  hold,  and  we  do  hold  in  this 
case,  that  this  act  makes  the  board  of  regents 
such  a  corporation  as  will  be  restrainea  and 
held  within  the  bounds  of  its  lawful  author- 
ity by  the  exercise  of  the  original  jurisdic- 


tion of  this  court  in  quo  warranto.  We  are 
unable  to  mention  another  corporation  in 
whose  keeping  interests  are  cod  tided  whicli 
it  is  more  appropriate  to  protect  by  the  ex- 
ercise of  the  powers  ot  the  court  than  tlioae 
confided  to  the  regents.  The  education  of 
the  youth  by  the  public  is,  of  all  the  powers 
exercised  by  the  state,  of  the  most  certain 
and  unalloyed  benefit  to  the  people.  The 
university  crowns  the  great  public-school 
system. 

A  further  objection  is  made  to  the  prose- 
cution of  this  action  in  the  name  of  the  state, 
on  the  ground  that  the  imposition  of  a  library 
fee  on  students  in  the  university  is  In  the 
nature  of  levying  a  tax ;  that  it  affects,  not 
the  state,  but  the  individual  students ;  that 
they  have  an  adequate  remedy,  if  the  tax  be 
unlawful,  by  injunction ;  and  that  the  attor- 
ney-general may  not  use  the  name  of  the  state 
merely  for  the  purpose  of  protecting  their 
private  interests.  The  fee  imposed  is  not  a 
tax,  within  the  ordinary  meaning  of  the 
term.  It  cannot  be  collected  in  the'ordinary 
manner  of  collecting  taxes.     It  is  not  ez- 


llable  for  the  willful  and  Illegal  acts  of  its  agentB 
to  the  dectoion  In  A*Hem  v.  Iowa  State  Agr.  Sec. 
(Towa)  24  L.  R.  A.  666.  This  Is  decided  on  the  ground 
that  tbe  Institution  Is  an  agency  of  the  state  organ- 
ised to  promote  the  public  good. 

In  WlHlamsoD  v.  Loalsvllle  Industrial  School  of 
Reform,  28 L.  R.  A. 200, 96  Ky.  261,  it  to  beld  thata 
reform  school  under 'the  control  and  oversight  of 
the  legislature  which  to  an  agency  of  the  state  and 
maintained  by  taxation  and  state  aid,  to  not  liable 
for  nesrlfgent  or  malicious  injuries  to  an  Inmate  by 
its  servants  or  employes.  Thto  decision,  howeveri 
seems  to  be  based  chiefly  on  authorities  which  re- 
late to  the  exemption  of  charitable  Institutions 
from  such  liability  and  to  not  expressly  based  on 
the  fact  that  the  institution  was  a  public  oorponu 
tlon. 

The  exemption  from  taxation  of !  the  property 
of  tbe  State  University  of  Michigan  Is*  sustained 
In  Auditor  General  v.  Regentslof  UniTerslty  of 
Michigan,  10  L.  R.  A.  87B,  88  Mich.  467,  on  the 
ground  that  the  institution  to  a  part  of  the  state 
and  that  its  property  is  public  property  and  not  by 
ylrtueof  a  statutory  provision  as;  to  the  exemp. 
tlon  of  property  of  literary  and  scientific  Institu- 
tions. 

Likewise  the  property  belonging  to  the  Tulane 
Fund  which  had  been  exclusively  devoted  by  the 
administrators  of  the  fund  to  the  benefit  of  the 
University  of  Louisiana  onder  an  arrangement  by 
which  the  legislature  gave  them  control  of  the 
university.  Is  held  to  be  devoted  to  a  public  use 
and  therefore  not  taxable.  Tulane  Education 
Fund  V.  New  Orleans  Board  of  Assessors,  88  Lu. 
Ann.  282L 

So  the  Agricultural  College  of  Kansas  being 
wholly  a  state  Institution,  although  it  Is  an  incor- 
porated body.  Its  property  to  not  taxable.  State 
Airrlcultural  College  Board  of  Regents  v.  Hamil- 
ton,  28  Kan.  876. 

Likewise  it  to  held  in  Illlooto  Industrial  Univer- 
sity Trustees  v.  Champaign  County  Saprs.  76  HL 
IM,  that  the  property  of  the  IlUnoto  Industrial 
University,  which  Is  a  body  corporate,  in  reality 
belongs  to  the  state,  although  some  of  it  was  re- 
oeived  by  donations  from  the  county,  and  there- 
fore such  property  to  exempt  from  taxation. 

The  property  of  tbe  Bank  of  Tenoessee,  which  to 
an  Institution  owned  by  the  state,  to  held  to  be  ex- 
empt by  implication    from   liability  for  taxes. 
Nashville  v.  Bank  of  Tennessee,  1  Swan,  2eu. 
)I9  L.R.  ▲. 


Lands  owned  by  the  state  and  occupied  by  a 
state  hospital  are  held  in  WlUiams  v.  Little  White 
Lick  Gravel  Road  Co..  Wils.  (Ind.)  7,  to  be  free  from 
assessment  for  benefit  on  the  construction  of  a 
gravel  road.  Here  again  It  does  not  appear  that 
the  institution  was  Incorporated  but  the  property 
seems  to  be  regarded  as  belonging  directly  to  the 
state. 

The  exemption  from  assessment  for  water  rents 
of  hospitals  and  other  institutions  named  in  Ohio 
Rev.  Stat.,  9  2417,  Is  sustained  in  case  of  a  chanre  by 
city  waterworks  for  water  furnished  to  the  Ohio 
Hospital  for  epileptics.  But  it  does  not  appear 
that  thto  Is  an  Inoorporated  state  'institution.  Oal- 
liopolis  V.  CkOliopolto  Waterworks,  2  Ohio  N.  P. 
161. 

The  exemption  from  seiznre  and  sale  under  ex- 
ecution of  property  of  a  state  institution  main- 
tained and  administered  by  state  authority  to 
sustained  In  the  case  of  a  state  charlty.hospital.  by 
State  V.  FlnJay,  88  La.  Ann.  114,  and  an  injunction 
granted  against  such  a  sale. 

The  board  of  education  of  the  city  of  New  York 
which  to  given  by  statute  *the  powers  and  prlyl. 
leges  of  a  corporation,**  to  held  not  liable  for  neg- 
llgeuoe  of  Ito  employes  or  others  in  leaving  an  un- 
covered excavation  In  a  school  building,  since  the 
oorporatlon  has  no  treasurer  and  receives  do  cor- 
porate benefit  from  the  functions  and  powers  con- 
ferred upon  it.  Donovan  v.  New  York  Board  of 
Education,  86  N.  Y.  117.  Thto  case  to  cited  here  as 
analogous  to  the  oorporations  Included  In  thto 
note,  but  it  may  be  questioned  whether  thto  corpo- 
ration to  not  rather  an  incorporated  agency  of  tbe 
oity  than  the  state,  though  with  reference  to  the 
question  decided  in  the  caae  the  same  rule  would 
seem  to  be  applicable  In  either  case.  No  attempt 
to  made  in  thto  note  to  follow  out  the  question  of 
the  liability  of  school  distrioto  or  local  boards  of 
education,  most  of  which  we  believe  belong  to  the 
class  of  quasi  oorporations  rather  than  oorpora- 
tions technically  so  called. 

in.  iXrsetors,  trustees,  and  q^leerv. 
a.  in^eneftil. 
The  trustees  of  the  State  Agriooltural  Society 
appointed  by  the  board  of  n«ents  of  education 
under  S.  Dak.  Const.,  art.  14, 1 4,  are  held  not  to  be 
state  ofBcers  within  the  constitutional  provisions  as 
to  Impeachment  and  removal  of  stale  ofllcera.  State 
y.  Hewitt,  16  L.  R.  A.  418. 8  8.  Dak.  187. 
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ftreasly  provided  for  hv  any  law  of  the  state, 
t  is  at  least  doubtful  whether  the  students 
are  so  united  in  interest  that  they  could  join 
in  an  action  to  restrain  the  collection  of  the 
fee.  Whether  they  could  do  so  or  not,  how- 
ever, we  are  clearly  of  the  opinion  that  the 
conduct  of  the  university  ia  a  mattecof  state 
concern ;  that  the  public  maintains  the  in- 
stitution, not  for  the  special  advantages  con- 
ferred by  it  on  particular  individuals,  but 
for  the  great  advantage  accruing  to  the  state 
by  reason  of  the  maintenance  of  a  great  in- 
stitution of  learning  within  its  borders,  and 
the  diffusion  of  knowledge  and  advancement 
of  the  people  in  literature  and  art.  All  its 
people  gain  through  the  instrumentality  of 
this  great  institution.  It  is  to  attain  these 
public  ends  that  the  state  lavishes  money, 
raised  by  taxation,  on  the  institution.  It  is 
because  of  the  interest  of  the  state  in  the  ed- 
ucation of  its  youth  that  the  university  was 
created  at  all.  Having  created  a  university, 
the  state  is  directly  concerned  in  its  being 


conducted  in  accordance  with  the  provisions 
of  law.  It  is  directly  concerned  in  the  ed- 
ucation of  the  students.  It  is  directly  con- 
cerned when  the  youth  of  the  state  are,  for  any 
unwarranted  cause,  excluded  from  it.  The 
legislature  has  undertaken  to  open  the  way  to 
a  higher  education  to  the  poorest  of  the  youth 
of  the  state.  Whenever  the  board  of  regents 
places  any  unwarranted  obstacle  in  the  way 
of  the  accomplishment  of  that  end,  they  affect 
and  oppose  the  public  interest. 

This  disposes  of  the  objections  to  the  form 
of  the  action.  But  little  need  be  said  on  the 
merits  of  the  case.  Section  11,  chapter  258, 
Laws  1880,  which  was  in  force  at  the  time 
the  action  was  brought,  reads :  **  Admission 
into  the  university  shall  be  free  to  all  the 
inhabitants  of  the  state,  but  a  sufficient  fee 
shall  be  required  from  nonresident  appli- 
cants, to  be  fixed  by  the  board  of  regent^ 
and  no  person  shall  be  debarred  on  account 
of  age,  race,  or  sex.**  Notwithstanding  the 
apparently  plain  provisions  of  this  section. 


The  tmstees  of  the  Utah  AKrioaltnral  OoUege 
and  members  of  the  board  of  coostruotion  to  su- 
perrlse  the  erection  of  the  college  buildings  are 
held  to  be  olBoers  of  the  territory  within  the  provla- 
lODsastotbe  appointment  of  officers.  McCorolok 
T.  Pratt.  17  L.  R.  A.  843,  8  Utah,  28li. 

The  connitutlonallty  of  the  appointment  of  trus- 
tees by  the  legtolature  for  the  Institution  for  the 
Blind  In  Nebraska  Is  denied  on  the  ground  that 
they  are  pabllo  officers,  in  State  v.  Holoomb  (Neb.) 
M  N.  W.  flep.  487,  but  it  does  not  appear  that  this 
tDStttntion  la  a  corporation. 

Directors  of  constitutional  state  institutions  who 
are  expressly  oaUed  officers  must  be  regarded  as 
anob  with  respect  to  the  power  of  appointment 
People  V.  MoKee,  68  N.  C  429. 

The  action  of  trustees  of  the  deaf  and  dumb  in- 
fltitutlon  constituting  a  de  facto  board  in  maUng 
the  appolDtment  of  a  steward  under  by-laws  ia  sus- 
tateed  in  Ellis  v.  North  Garoiina  Inst,  for  Deaf, 
I>nmb  A  Blind,  68  N.  a  42B. 

Tmstees  of  the  university  and  directors  of  the 
penitentiary  and  lunatic  asylum  and  institution 
for  the  deaf,  etc.,  are  also  declared  to  be  public 
officers.  In  the  case  of  People  v.  Bledsoe,  66  N.  G. 
457. 

Trustees  of  the  Dllnois  State  Hospital,  which  is  a 
corporation,  are  held  to  have  the  power  to  remove 
tts  superintendent.    People  v.  Hitrglns,  15  111.  HO. 

In  Dnllam  v.  Willson,  68  ;Mich.  882,  61  Am.  Bep. 
DBS,  it  was  decided  that  the  governor  could  not  ar- 
t)itrarll7  and  without  hearing  remove  a  trustee  of 
ttie  Michigan  Institution  for  Educating  the  Deaf 
and  Blind,  which  Is  an  mcorporated  institution. 
The  trustee  is  treated  throughout  the  opinions  in 
this  case  as  a  state  officer  and  the  case  decided  on 
the  ground  that  as  a  state  officer  he  was  entitled  to 
a  hearing  before  removal. 

The  visitors  appointed  by  the  governor  of  Vir- 
ginia for  tbe  medical  colleges  of  the  state  are  held 
to  be  public  officers,  but  the  power  of  tbe  governor 
under  the  statute  of  tbe  state  to  remove  them  is 
denied  although  the  statute  authorises  him  to  fill 
vacancies.  This  is  held  to  mean  such  vacancies  as 
occur  otherwise  than  by  removaL  Lewis  v. Whittle, 
77  VtL  416. 

A  professor  employed  by  the  board  of  regents  of 
a  state  university  is  not  a  public  officer  but  an  em- 
ploy6  by  contract.  Butler  v.  Begents  of  the  Uni- 
versity, as  Wis.  124. 

But  tbe  election  of  a  professor  in  the  University 
of  Missouri  for  six  years  "subject  to  law**  was  held 
to  mean  that  it  was  subject  to  any  law  the  leglsla- 
29  L.  R.  A  il5 
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ture  might  pass  and  the  court  declined  to  pass  on 
the  question  whether  or  not  the  professor  was  a 
public  officer.  Head  v.  Ourators  of  University  of 
MisBourl,  86  U.  8.  19  Wall.  686, 22  L.  ed.  160,  affirm- 
lng47Mo.S2n. 

In  State  v.  Wilson,  20  Ohio  St.  847,  It  was  held 
that  a  person  must  be  eligible  to  hold  office  in  order 
to  be  chosen  as  a  medical  superlatendent  of  tbe 
Insane  in  a  hospital  in  Ohio,  but  it  does  not  appear 
that  this  institution  was  a  corporation. 

iK  PvnonaiHaMlUv. 

A  (luestion  which  seems  to  have  arisen  in  bnt  one 
case  as  to  the  personal  liability  of  directors,  trus- 
tees, regents,  or  other  officers  of  such  corporations, 
is  decided  in  a  California  case.  It  holds  that  re- 
gents of  the  University  of  Galifomla,  who  consti- 
tute  a  oorporation  and  were  expressly  declared  hf 
statute  not  to  be  deemed  public  officers,  cannot  be 
h^d  IndividuaUy  liable  for  damages  on  account  of 
negligence  respectlDg  poles  and  wires  of  a  tele- 
graph and  telephone  line  maintained  hy  the  corpo- 
ration. Lundy  v.  Delmas,  26  Lw  B.  A.  661, 104  OaL 
666. 

When  such  institutions  are  directly  controlled 
and  owned  by  the  state,  but  are  not  incorporated, 
their  officers  clearly  rank  with  other  public  officers 
and  boards.  But  these  boards  which  are  not  in- 
corporated are  often  given  powers  which  suggest 
the  idea  of  an  incorporated  body  and  illustrate  the 
gradations  between  such  public  officers  as  a  gov- 
ernor or  secretary  of  state,  and  those  who  are  trus- 
tees of  an  incorporated  state  institution,  such  as  a 
state  university. 

It  will  be  seen  from  the  review  of  the  cases  in 
this  note  that  corporations  of  the  class  here  treated 
of  are  to  be  regarded  as  In  the  strict  sense  public 
institutions,  although,  as  In  the  case  of  some  of  the 
state  universities,  they  may  possess  tn  their  own 
name  large  amounts  of  property  and  be  governed 
by  corporate  officers  m  almost  aU  particulars  like 
c<Hrporatlon8  of  similar  kind  which  are  founded 
and  sustained  by  private  benefactions.  The  of- 
ficers of  these  public  corporations  are  also  regarded 
as  public  officers  and  their  personal  liability  re- 
garded as  within  the  general  rule  appUcable  to 
other  public  officers.  Since  these  corporations 
form  a  distinct  class  which  is  becoming  quite 
numerous  tt  is  certain  that  the  branch  of  the  law 
of  corporations  applicable  to  them,  although 
ignored  hitherto,  is  to  be  an  importaat  one. 

li-A-B. 
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it  is  contended  that  the  board  of  regents  may 
yet  collect  a  reasonable  fee  for  the  wear  and 
tear  of  the  booka ;  that  the  word  **  free"  must 
be  taken  with  aualiflcations;  that  in  the  nat- 
ure of  things  there  must  be  rules  and  regu- 
lations; that  each  and  every  student  cannot 
be  permitted  to  occupy  the  chancellor*B  seat 
at  his  desk,  or  any  other  place  in  the  uni- 
▼ersity  he  may  choose,  at  his  own  sweet  will, 
but  that  the  regents  and  the  chancellor  haye 
a  rif  ht  to  make  proper  regulations ;  and  that 
the  fee  imposed  is  no  more  than  is  reasonable 
to  preserve  and  protect  the  library.  We  fully 
agree  with  so  much  of  the  claim  of  the  learned 
counsel  as  asserts  the  right  of  the  regents 
and  the  chancellor  to  make  all  necessary  and 
proper  rules  and  regulations  for  the  orderly 
management  of  the  school,  the  preservation 
of  discipline  therein,  and  the  protection  of 
its  property,  but  that  it  may  require  the  pay- 
ment of  money  as  a  condition  precedent  to 
the  use  of  the  property  of  the  state  is  another 
and  a  different  claim,  with  which  we  do  not 
agree.  If  the  regents  may  collect  five  dollars 
for  the  use  of  the  library,  why  may  they  not 
collect  also  for  the  use  of  the  rooms  of  the 
building  and  of  its  furniture?  Why  may 
they  not  impose  fees  for  walking  In  the 
campus,  or  for  the  payment  of  instructors? 
All  these  things  have  cost  money.  There  are 
expenses  incurred  by  the  state  on  behalf  of 
the  students  in  connection  with  every  depart- 
ment of  the  school.    If  they  may  collect  for 


one  thing,  it  is  not  apparent  why  they  maj 
not  collect  for  another.  It  is  suggested  that 
supplies  are  furnished  in  the  laboratories  for 
the  use  of  students,  which  are  destroyed,  that 
vessels  and  implements  may  be  broken,  and 
that  the  students  should  certainly  be  required 
to  pay  for  these  things.  No  qaestion  of  that 
kind,  however,  is  now  presented,  and  exprea* 

Ero vision  therefor  is  made  by  chapter  226, 
Aws  1895.  The  library  is  provided  for 
permanent  use.  Each  volume  with  proper 
care  may  be  used  by  a  great  number  of  stu- 
dents, and  for  a  long  term  of  years.  The  li- 
brary  as  a  whole  is  subjected  to  wear  and  tear, 
but  only  in  the  same  manner  as  furniture  and 
other  properties  furnished  by  the  state.  The 
buildings,  furniture,  library,  and  apparatus, 
as  well  as  the  services  of  the  faculty,  are 
furnished  and  paid  for  by  the  state.  These, 
we  hold,  under  the  provisions  of  the  statute 
quoted,  are  free  to  all  residents  of  the  state 
who  are  entitled  to  admission  into  the  uni- 
versity. The  regents  have  no  power  to  raise  a 
fund  to  be  managed  and  disposed  of  at  their 
discretion  by  charging  fees  for  the  use  of  the 
library,  or  under  any  other  claim  for  any 
other  purpose,  unless  expressly  authorized  to 
do  so  by  law. 

Judgment  cf  ouster  toill  be  entered  in  euoerd^ 
anee  tnth  the  prayer  of  the  petition. 

All  the  Justices  concur. 


OHIO  SUPREME  COURT. 


HOCKING  VALLEY  COAL  CO.,  Pff.    in 
Err., 

V. 

Hiram  ROBBER 

an  Ohio  St.  — J 

^Seetion  66G8&,  Rerised'  Statutes*  pro- 
viding: **If  the  plaintiff  in  any  action 
for  waives  recover  the  aom  claimed  by 

him  in  his  bill  of  particulars,  there  shall  be  in- 
oluded  In  his  costs  such  fee  as  the  court  may  al- 
low, but  not  In  excess  of  five  dollars,  for  his  attor- 
ney. But  no  such  attorney  fee  shall  be  taxed  in 
the  costs  unless  said  wages  have  been  demanded 
In  writing,  and  not  paid  within  three  days  after 
such  demand.  If  the  defendant  appeal  from  any 
such  Judgment,  and  the  plaintiff  on  appeal  re- 
cover a  like  sum  exclusive  of  Interest  from  the 
rendition  of  the  Judgment  before  the  Justice, 
there  shall  be  included  in  his  costs  such  addi- 
tlonal  fee  not  In  excess  of  fifteen  dollars,  for  his 
attorney,  as  the  court  may  allowt**— Is  unconsti- 
tutlonal  and  void. 

(1806.) 

ERROR  to  the  Circuit  Court  for  Athens 
County  to  review  a  Judgment  affirming  a 

^Headnote  by  the  Ooubt. 


Note.— For  conflict  of  decisions  as  to  the  consti- 
tutionality of  statutes  providJDff  for  attorney *s  fees 
In  actions  against  one  class  of  defendants  only,  see 
last  division  of  note  as  to  equal  privileges  and  pro- 
tection, found  in  LoulsvUle  Safety  Vault  &  Trust 
Ck).  v.  Louisville  ft  N.  B.  Oo.  (Ey.)  U  L.  B.  A.  680. 
29L.R.A. 


jud  j^ment  of  the  Court  of  Common  Pleas  which 
in  turn  affirm^  a  judgment  of  the  Justice's 
Court  in  fayor  of  plaintiff  for  wages  and  the 
statutory  penalty  for  a  failure  to  pay  them 
when  demanded.    Beoersed, 

Statement  by  Bradbury,  J,: 

On  August  33,  1898,  the  defendant  in  errt>t 
commencM9d  an  action  before  a  justice  of  the 
peace  of  Athens  county,  to  recoyer  against 
the  plaintiff  in  error  $6.83,  upon  a  claim  for 
work  and  labor,  and  also  an  attorney  fee  of 
five  dollars,  demanded  by  yirtue  of  section 
6568a,  Revised  Statutes,  because  the  plaintiff 
in  error  failed  to  pay  the  sum  claimed  as 
wages  within  three  days  after  payment  there- 
of had  been  demanded  in  writing. 

The  defendant  in  error  recoyerra  judgment 
before  the  justice  of  the  peace  for  the  amount 
of  his  claim  for  wages,  and  also  an  attorney 
fee  of  $5,  as  he  had  demanded.  The  plain- 
tiff in  error  appealed  the  cause  to  the  court 
of  common  pleas,  where  the  defendant  in  er- 
ror again  prevailed  and  was  allowed  by  that 
court'an  additional  attorney  fee  of  (5. 

This  judgment  was  affirmed  by  the  circuit 
court,  whereupon  the  plaintiff  in  error  insti- 
tuted proceedings  in  this  court  to  reverse  the 
same. 

Mr  L.  D.  Viekerst  for  plaintiff  in  error: 
This  statute  is  unconstitutional: 
1.  Because  it  authorizes  the  taking  of  pri- 
vate property  without  just  compensation. 
3.  Because  it  authorizes  the  taking  of  pri- 


Se?  also  30  L.  R.  A.  491;  31  L.  R.  A.  5.)3;  45  L.  R.  A.  201. 
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Tate  propertj  for  private  purposes  witbont  the 
owner's  ooDkcnt,  and  authorizes  the  transfer  of 
one  person's  property  to  another  without  the 
consent  of  the  owner. 

PriYate  property  cannot  be  taken  from  one 
person  and  transferred  to  another  for  private 
purposes,  without  the  owner's  consent,  even 
upon  the  payment  of  Just  and  full  compensa- 
tion. 

McCtn/  ▼.  Grandp,  8  Ohio  8t.  468;  OUpin 
▼.  WiUiams,  25  Ohio  St.  288;  Reeva  v.  Wood 
County  Treasurer,  8  Ohio  St  888;  Shaver  ▼. 
Starrett,  4  Ohio  St.  494:  Oieap  y.  Cincinnati, 
W.dhZ.R.Go.4  Ohio  St.  806;  Be  DeanseiUe 
Cemetery  Amo.  66  N.  Y.  569,  28  Am.  Rep.  86: 
Re  Albany  Street,  11  Wend.  149,  25  Am.  Dec 
618;  Btoodgood  T.  JfoJtavk  d  H.  R  R  Co.  IS 
Wend.  59, 81  Am.  Dec.  818;  Embury  y.  Conner, 
8  N.  Y.  511.  58  Am.  Dec.  825;  Taylor  v.  Por- 
ter, 4  Hill,  147,  40  Am.  Dec.  274;  Re  John  and 
Cherry  Streets  in  New  TorkM^  Wend .  659;  Ohio 
Const.  Bill  of  Rights,  ^  19. 

8.  Because  this  statute  authorizes  thetakine 
of.  private  property  without  due  process  of 
law. 

Private  corporations  are  persons  within  the 
meaning  of  the  constitutional  provisions. 

CharlotU,  C.  it  A.  R.  Co.  Y.Oibbes,  142  U.  a 
886,  85  L.  ed.  1051. 

"Due  course  of  law*  or  "due  process  of 
law/'  is  defined  to  be  a  law  which  hears  be- 
fore it  condemns;  which  proceeds  upon  in- 
quiry, and  renders  judgment  only  after  trial. 

Cooley. Const.  Lini.  868;  Clarky.  MitcheU,  64 
Mo.  564;  Atchison  dt  K  RCd.  j.Baty.^Neb.  87, 
39  Am.  Rep.  856;  Jones  v.  Perry,  10  Yerg.  59, 
80  Am.  Dec.  48:  Salt  Creek  Vattey  Tump.  Co. 
T.  Pnrks,  50  Ohio  St  568;  Wilbum  v.  McCaUey, 
68  Ala.  486;  Ze^ler  ▼.  South  d  North  Ala.  R. 
Co.  58  Ala.  594. 

"Due  course  of  law,"  or  "due  process  of 
law,"  means  "by  the  general  law  of  the  land^" 
and  these  terms  are  interchangeable. 

8  Am.  &  Eng.  Eucyclop.  Law,  p.  714,  note; 
Den  V.  Hoboken  Land  d  Imp.  Co.  59  U.  8.  18 
How.  276, 15  L.  ed.  874:  Ervin^s  App.  16  Pa. 
256,  55  Am.  Dec.  499;  Parsons  v.  Russell,  11 
Mich.  129.  88  Am.  Dec  728;  Sears  v.  CottreU, 
5  Mich.  251;  Banning  ▼.  Taylor,  24  Pa.  292; 
Wynefiamer  ▼.  People,  18  N.  Y.  878;  Cla^rk  v. 
Mitehell,  and  Jones  v.  Perry,  supra. 

4.  This  general  law  of  the  land  must  have 
a  uniform  operation  throuirhout  the  state. 

Ohio  Coust.  art.  2,  §  26;  KeUey  v.  StaU,  6 
Ohio  St.  270. 

5.  It  is  in  violation  of  the  first  section  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  providing:  "Kor  shall  any 
Btate  denv  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws." 

It  was  not  the  purpose  of  the  14ih  Amend- 
ment of  the  United  States  Constitution  to  inter- 
fere with  the  police  power  of  the  state. 

BarHer  v.  ConnoUy,  118  U.  S.  27,  98  L.  cd. 
928. 

The  police  power  of  the  state  is  defined  to 
be  "the  right  of  the  state  to  prescribe  regula- 
tions for  the  good  order,  peace,  protection, 
convenience,  and  comfort  of  the  commun- 
ity." 

New  Orleans  Gas  Light  Co.  v.  Eart,  40  La. 
Ann.  474. 
29L.RA. 


This  police  power  should  be  carefully 
guarded  and  restricted. 

Hannibal  d  St.  J.  R.  Co.  v.  Husen,  95  U. 
8.  465,  24  L.  ed.  527. 

The  coal  mining  business  is  not  affected 
with  a  public  use. 

MilUti  V.  PtopU,  117  111.  894,  57  Am.  Rep. 
869. 

Questions  of  power  do  not  depend  upon  the 
degree  to  which  it  may  be  exercised.  If  ex- 
ercised at  all  it  must  be  exercised  at  the  will 
ad  those  In  whose  hands  it  is  placed. 

Brown  v.  Maryland,  25  IT.  S.  12  Wheat. 
419,  6  L.  ed.  678;  i2^  Jaeobs,  98  N.  Y.  108.  50 
Am.  Bep.  686. 

The  law  will  not  allow  the  rights  of  prop- 
erty to  be  invaded  under  the  gui^  of  a  polica 
regulation. 

Austin  V.  Murray,  16  Pick.  121:  CorfleldY. 
Coryell,  4  Wash.  C.  C.  880;  Slaughter  Bouse 
Cases,  88  U.  S.  16  Wall.  86.  21  L.  ed.  394;  1 
Cooley's  Bl.  Com.  125:  Vanzant  v.  Waddel,  2 
Yerg.  260;  Com.  v.  Towle;  5  Leigh,  748;  Chi- 
cago V.  Rumpff,  45  HI.  90,  92  Am.  Dec.  196; 
Noneich  Oas  Light  Co.  v.  Norwich  City  Gas 
Co.  25  Conn.  19:  Hudson  v.  Thorne.  7  Paige, 
261,  4  L.  ed.  148;  LiJoe  Stock  Dealers  d  Butehr 
ers  Asso.  v.  Crescent  City  L.  S.  L.  d  8.  H.  Co. 
1  Abb.  (U.  S.)  888;  Cooley,  Const  Lim.  6th 
ed.  485,  486:  State  v.  Indianapolis,  69  Ind. 
875,  85  Am.  Rep.  228;  Warner  v.  Curran,  75 
Ind.  309:  Boyd  ▼.  Alabama.  94  U.  S.  645.  24 
L.  ed.  802. 

Messrs.  Arnold  A  Mortoiif  also  for  plain- 
tiff in  error: 

While  the  legislature  may  legislate  as  to 
clasRea  under  proper  circumstances,  yet  thia 
classification  cannot  be  arbitrary. 

BraeeviUe  Coal  Co.  v.  People,  22  L.  R.  A. 
840,  147  111.  66;  State  v.  Loomis,  21  L.  R.  A. 
789,  116  Mo.  818;  Nichols  v.  Walter,  87  Minn. 
264. 

There  is  a  conflict  between  the  decisions  as 
to  the  right  to  recover  of  railroads  attorney  fees 
and  double  damages,  for  failure  to  comply 
with  aome  statutory  duty,  but  in  every  case 
where  these  are  qualified,  it  is  put  upon  the 
ground  of  public  necessity. 

Peoria,  D.  d  E.  R.  Co.  v.  Duggan,  109  HI. 
587,  50  Am.  Rep.  619;  South  d  North  Ala.  R. 
Co.  V.  Morris,  65  Ala.  198;  Wilder  v.  Chicago 
dW.M.R.  Co.  70  Mich.  882. 

The  legislature  cannot  give  to  one  party  in 
litigation  such  privileges  as  will  arm  him  with 
special  and  important  pecuniary  advantages 
over  his  antagonist. 

Durkee  vTjanesville,  28  Wis.  464,9  Am.  Rep. 
600;  Colder  v.  Bull,  8  U.  8.  8  Dall.  888,  1  L. 
ed.  649. 

The  terms  "law  of  the  land"  and  "due  pro- 
cess of  law,"  mean  the  uniform  operation  of  a 
law  upon  all  individuals. 

Story,  Const.  §  1895;  DaHm^th  College  Trus- 
tees V.  Woodward,  7  U.  S.  4  Wheat  519,  21  L. 
ed.  680. 

The  relation  of  employer  and  employ^  does 
not  justify  the  legislature  in  interfering  for  the 
protection  of  the  latter. 

State  V.  Fire  Creek  Coal  d  Coke  Co.  6  L.  R. 
A.  859,  83  W.  Va.  188;  .if^^«  v.  Ptople,  117 
m.  294.  57  Am.  Rep.  869;  Cooley,  Const.  Lim. 
lat  ed.  p.  891;  Potter's  Dwarr  Stat.  458;  Au^ 
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tin  ▼.  Murray,  16  Pick.  121;  Barhier  v.  Qm- 
noUy,  113  U.  8.  27,  28  L.  ed.  923;  Cald^  v. 
j^W,  mipftt;  JSan  Antonio  eft  J.  P.  /?.  Co. 
V.  UViw/i  (Tex.)  19  S.  W.  Rep.  910;  Dvrkee 
V.  Jane»viUe,8upnr;  Wally  v.  Kennedy^  2  Yerg. 
554.  24  Am.  Dec.  511. 

Messrs,  L.  M.  Jewett,  Asher  Buckley, 
and  J.  C.  Pettit,  for  defendant  in  error: 

"Due  process  of  law/'  means  a  fair  and  im- 
partial trial  under  the  constitution  and  laws 
of  our  state. 

Ex  parte  Grace,  12  Iowa,  208.  79  Am.  Dec. 
529:  Rison  v.  Farr,  24  Ark.  161.  87  Am.  Dec. 
62;  Great  West  Min.  Co,  v.  Woodmas  of  Als- 
ton Min,  Co.  12  Colo.  46. 

Testing  the  act  in  question  by  that  rule.  It 
will  he  found  unobjectionable. 

Landon  ▼.  Townshend,  112  N.  T.  93;  Flint 
nicer  S.  B,  Co.  v.  Foster,  5  Ga.  194,  48  Am. 
Dec.  272. 

Wages  are  money  payable  by  the  master  to 
the  servant  in  respect  for  services. 

2  Rapalje,  Law  Diet.  p.  1842. 

If  a  master  employs  labor,  he  should  at  least, 
before  entering  into  a  contract  of  that  charac- 
ter, by  the  plainest  principles  of  common 
honesty,  make  provision  for  the  payment  of 
the  labor  he  so  employs. 

Servants  in  a  large  degree  are  unable  to  re- 
sort to  litigation  and  to  fijrht  the  master,  who 
is  well  armed  and  equipped  financially  to 
oppress,  hinder,  and  delay  the  honest  wage 
earner  out  of  his  just  demands,  and  hence  the 
necessity  of  this  law. 

Diefil  V.  Friester,  87  Ohio  St.  477;  Head  v. 
Sargrare,  105  U.  S.  45.  26  L.  ed.  1028;  Mo- 
Bride  T.  Brucker,  5  Ohio  0.  C.  Rep.  12. 

The  public  speaking  through  its  law-makers 
is  interested  in  the  protection  of  unskilled  labor 
and  the  legislation  is  in  line  with  the  reason- 
ing of  the  bupreme  Court  of  the  Unit^  States 
in  the  cases  of — 

Minneapolis  db  St.  L,  R.  Co.  t.  Beckv>iih,\^ 
U.  S.  26,  32  L.  ed.  585;  Charlotte,  G,  db  A.  R, 
Co,  V.  Gibbes,  142  U.  8.  394,  85  L.  ed.  1054; 
Knickerbocker  L.  Ins.  Co,  v.  Pendleton,  115  U. 
S.  839,  29  L.  ed.  432. 

The  police  power  of  the  state  extends  in  the 
direction  of  so  regulating  the  use  of  private 
property,  or  of  so  restraining  personal  action, 
as  manifestly  to  secure  or  tend  to  the  com- 
fort, prosperity,  or  protection  of  the  com- 
munity. 

PeapU  ▼.  EwT,  26  L.  R.  A.  794,  141  N.  Y. 
129. 

Courts  will  uphold  statutes,  unless  they  are 
80  plainlv  and  palpably  in  conflict  with  the 
constitution  as  to  leave  no  doubt  or  hesitation 
in  the  judicial  mind  as  to  their  invalidity. 

Burlington, C.  B.  A  N.R.  Co.  ▼.  I>ey,\2  K  R. 
A.  445,  82  Iowa.  812. 

Bradbury,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error  on  August  22, 
1898.  filed  before  R.  R.  Paterson,  a  justice 
of  the  peace  in  and  for  Athens  county,  Ohio, 
the  following  bill  of  particulars: 

"Hiram  Rosser,  Plaintiff,  v.  The  Hocking 
Valley  Coal  Company,  Defendant. 

"The  defendant  is  a  corporation,  dulj  or- 
ganized under  the  laws  of  Ohio,  and  doing 
business  in  Nelsonville.  Ohio.  Defendant  is 
29  L.  R.  A. 


Indebted  to  plaintiff  in  the  sum  of  $6.82  for 
work  and  labor  done  and  performed  in  and 
about  the  coal  mines  of  said  defendant  during 
the  months  of  July  and  August,  1803.  and 
at  the  request  of  said  defendant.  Said  sum 
is  due  and  unpaid ;  frequent  requests  have 
been  made  for  payment  of  the  same.  On  the 
18th  day  of  August,  1898,  plaintiff  served 
upon  defendant  a  notice  in  writing,  demand- 
ing payment  of  said  sum  within  three  days 
thereafter.  Said  defendant  has  neglected  and 
refused  to  pay  said  sum  within  three  days 
thereafter  In  compliance  with  said  demand. 

"Therefore  plaintiff  prays  judgment  against 

said  defendant  for  said  sum' of  $6.82  and  for 

his  costs  in  this  action,  and  for  his  attorney's 

fee  of  $6,  and  interest  from  August  10.  1893. 

"Buckley  &  Pettit, 

••Attorneys  for  Plaintiff." 

The  defendant  below,  plaintiff  in  error  In 
this  court,  was  duly  served  with  summons, 
but  did  not  appear  before  the  justice  at  the 
time  of  trial  nor  make  any  defense  against 
the  claim  of  the  plaintiff  below. 

Whereupon  the  justice  of  the  peace,  upon 
the  testimony  presented  by  the  plaintiff  be- 
low, rendered  judgment  for  him  and  against 
the  defendant  below  for  $6.82.  the  exact 
amount  claimed,  together  with  costs  of  suit 
and  an  attorney  fee  of  $5. 

Plaintiff  in  error  appealed  the  cause  to  the 
court  of  common  pleas,  where  a  petition  was 
filed  similar  in  all  respects  to  the  bill  of 
particulars  before  quoted,  except  that  an  at- 
torney fee  of  $15  was  denuinded  instead  of  one 
of  $5' as  in  the  bill  of  particulars. 

The  plaintiff  in  error  made  no  defense  in 
the  court  of  common  pleas,  and  that  court 
gave  judgment  against  it  for  $7  and  costs, 
including  an  attorney  fee  of  f  10,  $5  of  which 
was  for  services  of  an  attorney  in  the  court  of 
common  pleas,  and  $5  for  such  services  ren- 
dered  in  the  proceedings  before  the  justice 
of  the  peace. 

The  plaintiff  in  error,  objecting  to  that 
part  of  the  judgment  of  the  court  of  com- 
mon pleas  which  required  it  to  pay  attorney 
fees  for  the  benefit  of  its  adversary,  moved 
the  court  to  retax  costs  by  striking  out  the 
items  relating  to  such  fees.  The  court  of 
common  pleas  overruled  the  motion,  and  ex- 
ceptions were  duly  noted.  This  ruling  of 
the  court  of  common  pleas  having  been  sus- 
tained by  the  circuit  court,  the  cause  was 
brought  to  this  court  to  reverse  the  action  of 
those  courts  upon  the  ground  that  the  statute 
upon  the  provisions  of  which  rulings  rest  is 
unconstitutional  and  therefore  void. 

This  Statute,  89  Ohio  Laws,  59,  g  6563a 
provides : 

"If  the  plaintiff  in  any  action  for  wages 
recover  the  sum  claimed  by  him  in  his  bill 
of  particulars,  there  shall  be  included  in  his 
costs  such  fee  as  the  court  may  allow,  but 
not  in  excess  of  $5  for  his  attorney.  But  no 
such  attorney  fee  shall  be  t&xcd  unless  said 
wages  have  been  demanded  in  writing  and  not 

Faid  within  three  days  after  such  demand, 
f  the  defendant  appeal  from  any  such  judg- 
ment and  the  plaintiff  on  appeal  recover  alike 
sum  exclusive  of  the  interest  from  the  rendi- 
tion of  the  judgment  before  the  justice,  there 
shall  be  included  in  his  costs  such  additional 
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fee  not  In  excess  of  $15  for  his  attorney  as  the 
court  may  allow." 

By  virtue  of  the  provisions  of  this  stat- 
ute any  claimant  of  wages  may,  in  the  first 
instance,  determine  the  amount  due  him  for 
wages  from  his  employer,  make  written  de- 
mand for  its  payment,  which,  if  not  complied 
with  within  three  days,  subjects  the  em- 
ployer to  the  penalty  of  an  attorney  fee,  if 
an  action  is  afterwards  brought  to  enforce  the 
demand  and  the  amount  claimed  is  recovered 
therein.  The  amount  due  may,  and  often 
does,  depend  upon  a  numerous  train  of  facts 
and  circumstances,  many  of  which  may  be 
in  dispute  between  the  parties.  The  most 
obvious  of  which  is  the  number  of  da;^s, 
weeks,  or  months,  during  which  the  service 
had  been  continued,  the  rate  of  wages  agreed 
upon,  or,  if  no  rate  had  been  fixed,  the  reason- 
able value  of  the  services  rendered  ;  whether 
payments  had  been  made  from  time  to  time 
on  account,  or  whether  a  set-off  or  counter- 
claim existed  between  the  parties  by  which 
the  amount  otherwise  due  would  be  reduced 
or  entirely  extinguished.  Mutual  accounts 
may  have  run  between  the  employe  and  em- 
ployer for  years,  become  complicated,  and 
of  doubtful  and  difficult  solution.  Whether 
this  condition  of  things  exist,  or  whether  the 
claim  is  simply  for  the  wages  of  a  single 
day  or  week  at  a  fixed  price  is  immaterial  in 
the  purview  of  this  statute.  In  either  case 
by  its  terms  the  employe  may  in  the  first  in- 
stance fix  the  amount  of  his  demand,  and  if 
he  does  this,  and  serves  the  written  notice 
prescribed,  the  employer  contests  the  claim 
at  his  peril. 

The  language  of  the  statute  is  imperative. 
"If  the  plaintiff  .  .  .  recover  the  sum 
claimed  bv  him  in  his  bill  of  particulars 
there  shall  be  included  in  his  costs  such  fee 
as  the  court  may  allow,"  not  to  exceed  $5, 
in  the  court  of  the  justice  of  the  peace,  or 
should  the  defendant  appeal  the  case  a  total 
of  $15  by  the  court  of  common  pleas.  The 
language  requiring  that  the  fee  be  allowed 
is  mandatory;  the  court  or  justice  has  no 
cflscretion  in  this  respect;  it  must  allow  an 
attorney  fee,  the  amount  only  is  discretion- 
ary, within  the  limit  prescribed ;  and  that 
means  that,  within  such  limits,  the  tribunal 
by  which  the  judgment  is  rendered,  is  bound 
to  allow  the  value  of  the  services  rendered. 
Under  the  statute,  to  entitle  the  plaintiff  to 
have  an  attorney  fee  taxed  against  the  defend- 
ant, he  is  not  required  to  show  that  the  debtor 
had  funds,  whicn  he  willfully  or  arbitrarily 
or  even  carelessly  refused  to  apply  to  pay  his 
debts,  nor  that  a  vexatious  or  dilatory  defense 
had  been  made  to  defeat  or  delay  the  judg- 
ment. No  other  misconduct  by  the  defend - 
ant  is  required  than  such  as  may  be  implied 
from  a  failure  to  comply  with  the  peremptory 
written  demand  made  upon  him. 

Whether  the  debtor  interposes  or  shows  a 
▼exatious  defense,  whether  he  makes  an  hon- 
est though  unsuccessful  one,  or  whether  he 
makes  none  at  all,  but  instead  suffers  judg- 
ment to  be  taken  against  him  by  default,  are 
all  equally  immaterial ;  in  either  case  the  stat- 
ute denounces  against  him  a  penalty  called  an 
attorney  fee,  ii  an  action  is  brought  on  the 
claim  and  judgment  recovered  for  the  sum 
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demanded.  The  debtor  may  even  acknowl- 
edge the  debt  and  be  solicitous  for  its  pay- 
ment, but,  owing  to  stmightened  circum- 
stimces,  fails  to  pay  within  the  prescribed 
time,  nevertheless  the  penalty  is  incurred. 

In  the  case  under  consideration  it  ap[}ears 
by  the  bill  of  particulars  that  the  written 
demand  prescribed  by  the  statute  was  made, 
and  that  it  was  not  complied  with  within 
the  three  days.  No  other  ground  was  alleged 
as  the  basis  of  the  penalty.  The  record  does 
not  show  any  denial  of  the  debt,  by  the  debt- 
or, at  the  time  the  demand  was  made  or  after- 
wards, or  that  it  had  funds  with  which  it 
could  have  paid  the  sum  demanded.  After- 
wards, when  an  action  was  brought  in  the 
justice's  court  on  the  claim,  no  defense  was 
made,  or  obstacle  whatever  interposed  to 
delay  or  embarrass  the  proceedings.  Under 
these  circumstances  no  intent  to  vex  or  har- 
rass  the  claimant  or  delay  the  action  can  be 
Imputed  to  the  plaintiff  in  error.  The  ques- 
tions submitted  by  it  to  the  circuit  court, 
and  to  this  court,  show  that  its  object  in 
taking  an  appeal  from  the  judgment  of  the 
justice  of  the  peace  may  be  fairly  attributed 
to  its  desire  to  be  relieved  from  paying  an 
attorney  fee  for  the  benefit  of  its  antagonist, 
and  thereby  assert  and  vindicate  an  equal 
right  to  the  protection  of  the  courts  of  the 
state. 

Upon  what  principle  can  a  rule  of  law 
rest  which  permits,  one  party,  or  class  of 
people,  to  invoke  the  action  of  our  tribunals 
of  justice  at  will,  while  the  other  party,  or 
another  class  of  citizens,  does  so  at  the  peril 
of  being  mulcted  in  an  attorney  fee,  if  an 
honest,  but  unsuccessful,  defense  should  be 
interposed? 

A  statute  that  imposes  this  restriction  upon 
one  citizen,  or  class  of  citizens,  only  denies 
to  him  or  them  the  equal  protection  of  thet 
law. 

It  is  true  that  no  provision  of  the  Consti- 
tution of  1S51  declares  in  direct  and  express, 
terms  that  this  may  not  be  done,  but,  never- 
theless, it  violates  the  fundamental  principles 
upon  which  our  government  rests  as  they  are- 
enunciated  and  declared  bv  that  instrument 
in  the  bill  of  rights.  The  first  section  of 
the  Constitution  declares  that  the  right  to 
acquire,  possess,  and  protect  property  is  inal 
ienable,  and  the  next  section  declares  among^ 
other  things  that  ''government  Is  instituted 
for  the  equal  protection  and  benefit"  of 
everjr  person,  while  section  16  of  article  1 
provides  that  ''all  courta  shall  be  open,  and 
every  person,  for  an  injury  done  him  in  hia 
lands,  goods,  person,  or  reputation  shall  have 
remedy  by  due  course  of  law,  and  justice 
shall  be  administered  without  denial  or  de- 
lay^" 

The  right  to  protect  property  is  declared,, 
as  well  as  that  justice  shall  not  be  denied^ 
and  every  one  entitled  to  equal  protection. 
Judicial  tribunals  are  provided  for  the  equal 
protection  of  every  suitor.  The  right  to 
retain  property  already  in  possession  is  as 
sacred  as  the  right  to  recover  it,  when  dis- 
possessed. The  right  to  defend  against  an 
action  to  recover  money  is  as  necessary  as 
the  right  to  defend  one  brought  to  recover 
specific  leal  or  personal  property.     An  ad- 
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Tene  result  In  either  case  deprlyes  the  de- 
feated party  of  property. 

If  the  general  assembly  has  power  to  enact 
the  statute  in  question.  It  coula  also  enact  one 
providing  that  lawyers,  doctors,  and  grocers, 
or  any  other  class  of  citizens  might  make  out 
their  accounts,  and  demand  in  writing  their 
payment  within  a  short  time,  which,~if  not 
complied  with,  would  entitle  the  plaintiff 
to  an  attorney  fee  In  addition  to  his  claim 
if  he  recovered  the  amount  demanded.  We 
do  not  think  the  general  assembly  has  power 
to  discriminate  between  persons  or  classes 
respect! nff  the  right  to  inToke  the  arbitra- 
ment of  the  courts  in  the  adjustment  of  their 
lespectiTe  right. 

The  legislative  power  to  compel  an  unsuc- 
cessful party  to  an  action — generally  the  de- 
fendant— to  pa^  an  attorney  fee  to  his  op- 
ponent has  received  the  attention  of  a  number 
of  courts  of  last  resort,  as  well  as  laws  which 
impose  as  a  penalty  double  damages  or  some 
similar  penalty  for  some  wrongful  or  negli- 
gent act  injurious  to  another.  Where  ^the 
penalty  has  been  imposed  for  some  tortious 
or  negligent  act  the  statute  has  generally, 
though  not  always,  been  sustained,  but,  on 
the  contrary,  where  no  wrongful  or  negli- 
gent conduct  was  imputed  to  the  defeated 
party, any  attempt  to  charge  him  with  a  pen- 


alty has  not  prevailed.  Millett  t.  Aople, 
117  111.  294,  67  Am.  Rep.  869 ;  State  t.  Fin 
Creek  Coal  d  Coke  Co.  83  W.  Ya.  188,  6  L. 
R.  A.  859 ;  Durkee  v.  JanetnUe,  38  Wis.  464. 
9  Am.  Rep.  500 ;  South  A  North  Ala.  R.  Co, 
v.  Morris,  65  Ala.  193;  Wilder  v.  OUcago 
A  W,  M.  R.  Co,  70  Mich.  382;  Braeevdu 
Coal  Co.  V.  Pe^,  147  111.  66,  23  L.  R.  A. 
840 ;  WaUy  v.  Kennedy,  2  Tcrg.  554,  24  Am. 
Dec.  511 ;  Van  Zant  v.  Waddel  2  Yerg.  260; 
Atehie&n  A  N.  R.  Co.  v.  Baty,  6  l^b.  87, 
29  Am.  Rep.  856 ;  8taU  v.  Loomie,  115  Mo. 
807,  21  L.  R.  A.  789 ;  San  Antonio  db  A. 
P.  R,  Co.  ▼.  WUeon  (Tex.)  19  8.  W.  Rep. 
910 ;  Peoria,  D.  db  E.  R.  Co.  v.  Duggam,  109 
111.  587,  50  Am.  Rep.  619. 

Various  phases  or  this  subject  have  re- 
ceived attention  in  the  foregoing  cases,  as 
well  as  in  some  others,  to  wnich  we  do  not 
deem  it  necessary  to  refer.  The  general 
tendency  of  these  authorities  is  towards  the 
result  which  we  have  reached;  but  whether 
they  do  or  do  not  support  our  conclusions, 
we  are  satisfied  that  the  fundamental  prin- 
ciples of  government  declared  bv  our  bill  of 
rights  clearly  and  unequivocally  prohibit 
legislation  of  the  character  of  that  involved 
in  this  case. 

Judgment  allowing  an  aUomoy  fee 
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A  body  of  water  hjbTiii^  well-defined 
■horea  and  no  cnrrentv  lyinflr  entirely 
in  the  state  of  Iowa  a  quarter  of  a  mUe 
from  the  main  ohannel  of  the  MISBiasippl  river 
and  forming  do  part  of  that  river  for  tbe  purposes 
of  navlffatiOD,  Is  within  the  provisions  of  Acts,  28 
Gen.  Aflsem.,  chap.  34.  against  tbe  use  of  Mines 
in  the  waters  of  that  state,  and  is  not  within  the 
exception  of  boundary  waters,  over  which  .the 
stote  has  not  ezolusive  Jurisdiction. 

(October  3, 18B6J 

APPEAL  by  the  State  from  a  Judgment  of 
the  District  Court  for  Allamakee  County 
acquitting  defendants  of  the  charge  of  unlaw- 
fully seining  flsh.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Meters.  Hilton  Reml«r»  Atty-Oen,,  £•  M. 
Woodward,  Co-Atty,,  J.  H.  Trewin,  and 
J.  P.  Conwasr»  for  appellant: 

The  burden  Is  on  the  defendant  to  show  that 
Big  lake,  where  the  fishing  was  done,  is  among 
the  excluded  waters. 

Sayre  v.  WheOer,  81  Iowa,  112:  Wharton, 
Crim.  Ev.  9th  ed.  ^  881,  and  authorities  cited; 
State  V.  Stapp,  29  Iowa,  651;  State  v.  ektrley, 
88  Iowa,  859;  Worley  v.  Spurgeon,  88  Iowa,  465; 
Biate  V.  Harris,  64  Iowa,  287. 

Fresh-water  lakes  and  ponds  are  bodies  of 

MOTB.— For  rivers  and  lakes  as  state  boundaries, 
see  noU  to  Back  v.  BUenbolt  (Iowa)  lA  L.  B.  A.  187. 
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standinff  waters,  distinguishable  from  rf?en 
chiefly  by  tbe  fact  that  Uiey  have  no  current 

Qould,  Waters,  2d  ed.  §  79. 

A  river  is  a  running  stream  of  water  pent  in 
on  either  side  by  banks,  shores,  or  walla. 

Gould.  Waters,  2d  ed.  ^  41. 

The  identity  of  a  lake  or  river  is  not  chansed 
by  flood  or  freshet  or  its  banks  less  defined  he- 
cause  sometimes  overflowed. 

Houghton  ▼.  C,  D.  S  M.  R.  Co.  47  Iowa, 
870;  Carpenter  f.  Hennepin  County  Comn.  56 
Minn.  518. 

The  main  river  is  always  readily  distin- 
guished from  the  sloughs  by  its  width  and  the 
volume  of  water  found  in  it. 

Dunlietfi  dbD.  Bridge  Co.  v,  Dubuque  County^ 
55  Iowa,  558;  Buttenuih  v.  St.  Jbouis  Bridge 
Co.  128  III.  535;  JouM  ▼.  Illinois,  147  U.  8.  1. 
87  L.ed.  55;  Wheaton,  International  Law, 
§202. 

The  fact  that  Big  lake  may  contain  some 
Mississippi  river  water,  and  be  affected  by  the 
rise  and  fall  of  the  Mississippi  as  well  as  by  the 
fluctuations  of  the  Iowa  river,  does  not  change 
its  distinctive  and  individual  character  as  a 
lake,  nor  make  it  a  part  of  the  Mississippi 
river. 

Rice  T.  Ruddiman,  10  Mieh.  126;  Qould, 
Waters,  2d  ed.  g  82a. 

A  stream  necessarily  involves  the  idea  of  a 
current,  and  a  statute  which  provides  for 
bridges  over  streams  separating  towns,  confers 
no  authority  to  construct  bridges  over  lakes, 
bays,  or  marshes,  in  which  the  water  has  no 
regular  or  perceptible  flow. 

Gould,  Waters.  2d  ed.  {(  41,  and  aathoritiea 
cited. 

The  intention  of  the  legislature  is  the  leading. 
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«iid  Indeed  the  only,  object  to  be  inqairedinto 
by  the  comt  in  oonstroing  legislative  enact- 
fnenU. 

NoUe  ▼.  8iaU,  1  G.  Greene,  880;  Tvlley  t. 
Beaubien,  10  Iowa,  188:  WOliams  ▼.  Bwr,  65 
Iowa,  414-  State  t.  GadtoeU,  70  Iowa,  488. 

The  eyil  against  which  the  penalties  of  the 
statute  are  directed  nowhere  staDda  out  in  such 

glaring  proportions  as  here,  where  25,000  to 
0,000  pounds  of  fish  are  taken  at  a  single  haul. 
There  can  he  no  presumption  that  these  im- 
portant tisheries  were  to  go  unprotected  and 
this  wanton  destruction  unchecked,  unless 
such  intent  is  distinctly  expressed. 

There  Is  good  reason  why  the  legislature 
should  not  seek  to  prohibit  fishine  in  those 
«treams  which  form  the  state  boundaries,  and 
should  confine  the  law  to  waters  over  which 
the  state  has  exclusive  jurisdiction. 

Oilbert  r.  Moline  WaUr  Power  d  Wg.  Co, 
10  Iowa,  819. 

The  preservation  of  flsh,  even  though  they 
are  not  used  as  food  for  human  beings,  but  ss 
food  for  other  fish  which  are  so  used,  is  for  the 
common  benefit. 

Com.T,Maneluttor,  0  Lw  R.  A.  286. 1S2  Mass. 
280. 

The  courts  of  Iowa  have  confined  the  Mlssis- 
aippi  river  within  its  banks. 

Oilbert  V.  Moline  Waiar  Power  d  MJg,  Co, 
evpra;  Buck  v.  EUenboU,  16  L.  R  A.  187,  84 
Iowa,  804. 

Meeere.  L.E.  Fellows  and  Park  Ih  Odell, 
for  appellee: 

The  words  ''middle  of  the  main  channel" 
described  the  bed  over  which  the  water  flowed 
from  bank  to  bank. 

DunUeth  d  D.  Bridge  Co.  ▼.  JhOmgue 
County,  55  Iowa,  558. 

Kinne*  J.,  delivered  the  opinion  of  the 

court: 

1.  It  is  not  disputed  that  the  defendant 
in  December,  1808,  caught  several  thousand 
pounds  of  fiah^sunfish,  pike,  bass,  and  pick- 
erel— with  a  seine  about  400  feet  long,  which 
was  drawn  under  the  ice,  in  Big  lake,  in 
Allamakee  county,  Iowa.  For  this  act  he 
was  arrested,  and  brought  before  the  mayor 
of  the  citv  of  Lansing,  on  information  filed 
by  the  fish  commissioner  of  the  state,  charg- 
ing the  defendant  with  illegally  seining  fish, 
contrary  to  the  laws  of  this  state.  He  was 
convicted,  and  appealed  to  the  diadlct  court. 
There  was  a  jury  trial,  and  at  the  close  of  the 
evidence  the  court  directed  a  verdict  for  the 
defendant,  from  which  this  appeal  is  prose- 
cuted. 

8.  There  are  a  number  of  assignments  of 
error  in  this  case  growing  out  of  the  rulings 
of  the  court  upon  the  introduction  of  testi- 
mony, the  refusal  to  give  instructions  asked 
by  the  state,  the  action  of  the  court  in  direct- 
ing a  verdict  for  the  defendant,  and  in  other 
respects.  Nearly  all  of  these,  Lowever,  in 
one  way  or  another,  relate  to,  and  all  are 
dependent  on,  the  solution  of  the  real  ques- 
tion in  controversy,  viz.,  whether  or  not  Big 
lake  is  a  part  of  toe  Mississippi  river,  with- 
in the  meaning  of  the  statute  which  exempts 
:he  waters  of  said  river  from  the  operation 
of  the  laws  of  this  state  prohibiting  the  sein- 
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ing  of  fish.    To  this  question  only  shall  we 
direct  our  attention. 

The  statute  upon  which  the  information 
against  the  defendant  is  based  is  found  in  the 
Acts  of  the  28d  General  Assembly  (chap.  84) , 
and  is  entitled  **An  act  for  the  protection 
and  preservation  of  fish, "  etc.  It  is  provided 
by  section  2  of  the  chapter  that :  ''It  shall 
be  unlawful  for  any  person  to  take  from  aay 
of  the  waters  of  the  state  any  fish  in  any  man- 
ner except  by  hook  and  line ;  except  that  it 
shall  be  lawful  for  any  person  to  take  min- 
nows for  bait  with  a  seine  that  does  not  ex- 
ceed five  yards  in  length.  Also  that  it  shall 
be  lawful  to  take  buffalo  and  suckers  by 
spearing  between  the  first  day  of  November 
and  the  first  day  of  March  following.  .  .  .  ** 
Section  6,  under  which  the  information  was 
drawn,  reads:  ''No  person  shall  place,  erect, 
or  cause  to  be  placed  or  erected,  in  or  across 
any  of  the  rivers,  creeks,  lakes,  or  ponds,  or  any 
outlets  or  inlets  thereto,  any  trot  line,  seine, 
net,  weir,  trap,  dam,  or  other  obstruction  in 
sudi  manner  as  to  hinder  or  obstruct  the  free 
passage  of  fish  up,  down,  or  through  such 
watercourse  for  tne  purpose  of  taking  or 
catching  fish  unless  the  same  be  done  under 
the  supervision  of  the  fish  oommlssioner,  ex- 
cept minnows  as  provided  in  section  2  of  this 
Act.  **  Section  7  of  the  Act  prohibi ts  the  plac- 
ing of  drugs,  dynamite,  powder,  etc.,  ''in 
any  of  the  waters  of  the  state,"  for  the  pur- 
pose of  destroying  or  catching  flsh.  In  sec- 
tion 8  it  is  provided  that  any  person  found 
guilty  of  violating  section  6  or  7  of  the  Act 
shall,  upon  conviction,  be  fined  not  less  than 
$25,  nor  more  than  $100,  and  stand  committed 
until  such  fine  is  paid.  Section  11  of  the  Act 
provides  that  **  nothing  herein  contained  shall 
be  held  to  apply  to  fishing  in  the  Mississippi, 
the  Missouri,  or  the  Big  Sioux  rivers,  nor  so 
much  of  the  Des  Moines  river  as  forms  the 
boundary  between  the  states  of  Missouri  and 
Iowa."  Defendant  relies  upon  the  provision 
of  the  section  last  quoted,  and  claims  that 
Big  lake  constitutes  a  part  of  the  Mississippi 
river,  which  is  exempted  from  the  operation 
of  the  act.  It  is  not  questioned  that,  if  Big 
lake  is  not  a  part  of  the  Mississippi  river, 
within  the  meaning  of  the  act,  then  defend- 
ant is  guilty  of  havinff  violated  the  law. 

The  plat  below  willaid  in  understanding 
the  situation  of  Big  lake,  and  its  connection 
with  the  main  channel  of  the  Mississippi 
river.  Big  lake  is  about  a  mile  and  a  half 
long,  and  three  quarters  of  a  mile  wide.  It 
rests  in  a  shallow  basin  or  depression,  and 
has  sloping  banka.  While  there  is  a  conflict 
in  the  testimony  as  to  whether  or  not  there 
is  a  current  in  Ais  lake,  we  think  the  weight 
of  the  evidence  is  to  the  effect  that  at  an  or- 
dinary stage  of  water  there  is  no  current.  It 
appears  that  the  water  is  clearer  than  that 
in  the  Missiraippi  river.  The  lake  is  from 
four  to  six  feet  deep.  At  an  ordinary  stage 
of  water  in  the  lake,  the  water  in  the  outletls 
about  two  feet  deep,  and  from  ten  to  twenty 
feet  wide.  The  testimony  tends  to  show  that 
for  two  years  prior  to  the  trial  of  this  case 
in  the  court  below,  viz.  in  1802  and  1808. 
there  had  been  no  water  runnkig  into  this 
lake,  though  when  the  water  is  high  there  is 
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a  water  oonnection  at  the  north  end  of  the 
lake.  There  are  several  sloughs  between  the 
lake  and  the  main  shore  on  the  Iowa  side, 
west  of  the  lake.  From  the  hills  on  the  Iowa 
aide  of  the  river  to  the  lake,  it  is  a  mile  and 
a  half.  The  land  lying  east  of  Big  lake, 
and  between  it  and  the  main  channel  of  the 
river,  is  used  for  grazing  and  hay  land,  and 
on  it  are  trees  ranging  in  size  from  an  inch 
or  two  in  diameter  up  to  three  or  four  feet. 
It  is  admitted  that  Big  lake  and  the  slough 
lying  west  of  it  have  not  been  used  for  pur- 

CBS  of  navigation.  Big  lake,  then,  is  a 
y  of  water  having  well-defined  shores, 
and  no  current.  It  is  from  a  quarter  to  a 
half  a  mile  west  of  the  main  channel  of  the 
Mississippi  river  at  the  nearest  point.  It 
appears  that  there  are  times  when  the  high 
water  overflows  all,  or  nearly  all,  of  the  land 
between  the  mainland  on  each  side  of  the 
29  L.  R,  A 


river.  From  the  evidence  ft  is  clear  that  Big 
lake  is  not  a  part  of  the  MisBissippl  river,  so 
far  as  navigation  is  concerned.  It  Ib  not  dia 
puted  that  it  lies  wholly  within  the  atate  of 
Iowa.  It  follows,  then,  that  Big  lake,  lying 
as  it  does  wholly  within  the  state  of  Iowa, 
does  not  constitute  a  part  of  the  Mississippi 
river,  for  boundarv  purposes.  Ihinlieth  dt 
D,  Bridge  Co.  v.  iJubugue  County,  5S  Iowa. 
558 ;  Buttenuth  v.  8t.  LmU  BridM  Co.  123 
111.  535 ;  Iowa  v.  llUnoU,  147  U.  8.  1.  87  L. 
ed.  55.  We  think  it  is  quite  clear  that  the 
intention  of  the  law  was  to  prohibit  seining 
within  water  wholly  within  this  state.  Sec- 
tion 2  of  the  Act  referred  to  uses  the  words, 
**from  any  of  the  waters  of  the  state."  in 
section  3  the  words  used  are,  ''from  any  of 
the  waters  of  the  state. "  In  section  7  the  same 
words  are  used.  These  words  very  definitely 
cover  all  waters  lying  wholly  within  thi;. 
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state,  and  there  can  be  no  doubt  they  include 
Big  lake,  unless  it  is  exempted  from  their 
operation  by  virtue  of  the  provision  of  sec- 
tion 11  of  the  Act.  Now,  it  is  apparent  that 
eection  11  excepts  from  the  operation  of  the 
act  only  the  boundary  waters  of  the  state, 
over  which  the  state  has  not  exclusive  ju- 
risdiction. There  is  nothing  in  the  section 
which  suggests  that  it  was  the  intent  of  the 
legislature  to  exempt  from  the  operation  of 
the  act  waters  which  lie  entirely  in  our  own 
state.  Big  lake  being  wholly  within  the 
state,  we  can  discover  no  reason  for  saying 
that  it  was  not  the  intention  of  the  legisla- 
ture that  the  provision  of  the  act  prohibiting 
seining  in  ^any  of  the  waters  of  the  state" 
should  not  apply  to  it,  the  same  as  to  any 
other  body  of  water  entirely  within  the  state. 
We  think  that  the  Mississippi  river,  which 
Is  excluded  from  the  provision  of  the  act. 
Includes  only  that  body  or  stream  of  water 
-which  is  popularly  known  as  such  river ;  that 
the  wording  of  section  11  of  the  Act  indicates 
that  it  was  the  Mississippi  river  which  con- 
stitutes the  boundary  line  of  the  state  which 
the  legislature  had  in  mind.  Again,  we  may 
look  to  the  evil  sought  to  be  remedied  by 
this  legislation.  The  purpose  was  to  prevent 
the  wanton  and  unnecessary  destruction  of 
flsh  in  the  waters  over  which  the  state  has 
exclusive  jurisdiction;  to  preserve  the  fish 
in  said  waters  for  the  use  of  the  people  of 
the  state.  If  it  be  true  that  these  lakes  and 
streams,  which,  though  connected  with  the 
main  body  of  water  known  as  the  **  Missis- 
sippi Hiver,"  yet  form  no  part  of  the  river 
proper,  are  not  waters  in  which  seining  is 
prohibited,  then  the  legislation  falls  far  short 
of  remedying  the  evil  which  existed,  and 
these  waters  of  the  state,  which,  we  are  j|us- 
tifled  from  Uie  evidence  in  this  case  in  saying, 
oonstitute  the  most  valuable  fishing  grounds 
in  the  state,  may  be  despoiled  in  this  whole- 
sale way  of  their  wealth  of  fish  without  let 
or  hindrance.  To  be  justified  in  reaching 
such  a  conclusion,  it  should  appear  clearly 
that  such  waters  were  intended  to  be  ex- 
empted from  the  operation  of  the  law.     We 


find  nothing  in  the  law  to  warrant  defend- 
ant's contention.  We  do  not  deem  it  neces- 
sary to  discuss  what  constitutes  the  middle  of 
the  main  channel  of  the  river.  The  ^Missis- 
sippi River"  spoken  of  in  the  state  is  the 
river  as  usually  referred  to.  It  means  that 
body  of  water  which  forms  the  eastern  bound- 
ary of  the  state,  and,  from  the  wording  of 
certain  sections  of  the  act,  it  is  manifest  that 
it  was  not  intended  to  embrace  within  the 
words  **  Mississippi  River"  waters  entirely 
within  the  state,  though  having  connection 
with  said  boundary  stream.  Appellee  relies 
upon  the  case  of  Dunlieth  A  D.  Bridge  Co,  v. 
Dubuque  County,  tupra.  It  is  claimed  that 
that  case  is  decisive  of  this  controversy. 
We  do  not  think  so.  The  question  in  tfaiat 
case  was  as  to  what  part  of  plaintiff's  bridee 
was  properly  assessable  in  Iowa.  It  was  held 
that  the  word  ** channel,"  as. used  in  the  act 
of  congress  admitting  Iowa  into  the  Union, 
and  in  our  state  constitution  in  defining  our 
eastern  boundary  as  the  middle  of  the  main 
channel  of  the  river,  referred  to  the  bed  in 
which  the  main  stream  of  Uie  river  flowed, 
and  not  to  the  deep  water  of  the  stream,  as 
followed  in  navigation.  Big  lake  is  in  no 
sense  a  channel  of  the  Mississippi  river,  and 
no  question  is  made  that  it  is  wholly  within 
the  state  of  Iowa.  It  is  a  part  of  the  river 
in  the  sense  only  that  it  Is  connected  with  it, 
and  in  every  other  respect  it  is  as  distinct  a 
body  of  water  as  any  which  may  be  found  in 
the  interior  of  the  state.  On  the  one  hand, 
the  legislature  prohibits  seining  in  any  of 
the  waters  of  the  state.  On  the  other  hand, 
it  says,  in  effect,  that  this  prohibition  shall 
not  extend  to  boundary  waters  over  which  the 
state  has  not  exclusive  jurisdiction.  Such, 
we  think,  is  the  fair  and  proper  construction 
of  the  law.  The  court  below  therefore  erred 
in  holding  that  Big  lake  was  a  part  of  the 
Mississippi  river,  and  exempted  from  the 
operation  of  the  law.  The  defendanc  having 
been  acquitted,  the  only  effect  of  this  opin- 
ion will  be  to  settle  the  law  of  the  case. 
BevereetL 
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HECKER  -  JONES  JEWELL  MILLING 
CO.,  Appt, 

Edward  P.  BARKER  et  al.,  BeepU. 
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1.  The  NewTork  eoort  of  appesis  will 
notreTOrse  a  determioation  of  a  matter  of 
fact  whioh  Js  tapported  by  some  evidenoe.  In 
case  of  a  uertLorari  to  review  an  aaseflsment  for 
taxes. 

S*   The  sum  InTosted  in  the  state  on 


NoTB.— For  denial  (which  the  present  case  lim- 
its) of  the  riffbt  of  aforeigo  corporation  to  have  its 
debts  deducted  from  the  amount  of  its  taxable 
fnyeetments,  see  People  v.  Barker  (N.  Y.)  28  L.  B. 
A.  96. 
29L.KA. 


whleh  a  Ibreii^n  eorporatlon  ean  be 
taxed  under  Laws  1865,  chap.  37,  when  it  has 
purchased  property  in  the  state  and  paid  for  it 
only  in  part,  is  the  sum  paid,  and  cannot  include 
the  indebtedness  for  the  unpaid  part  of  the  pur- 
chase money. 
8«  St€>ck  which  a  eorporation  issnes  In 
payment  fi>r  property  la  not  a  debt  in- 
curred by  it  which  can  be  deducted  in  determin- 
ina:  the  amount  invested  in  such  property,  for 
the  purpose  of  taxation. 

(October  8.1808.)' 

APPEAL  by  plaintiff  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  affirming  an  order  of  a  Special 
Term  for  New  York  County  quashing  a  writ 
of  certiorari  taken  to  review  the  action  of  the 
commissioners  of  taxes  in  SMessing  for  taxa- 
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tioD  the  property  of  the  relator  corporation. 
Affirmed  %n  part;  rewned  in  part. 

Mtwr%,  Bowers  lb  Sands,  for  appellant: 

The  sum  invested  in  this  state  b^  the  relator 
was  the  surplus  of  its  assets  in  this  state  after 
deduction  the  indebtedness  incurred  by  it  in 
the  acquisition  of  such  assets. 

WilliarM  ▼.  Wayne  County  Supn.  78  N.  T. 
661;  PeopkY,  Barker,  28  L.  R.  A.  95.  141  N. 
Y.  118;  People  v.  Barker,  145  N.  Y.  239. 

The  acquisition  of  property,  and  the  pay- 
ment therefor  by  a  mortgage,  are  regarded  as 
one  and  the  same  transaction,  and  all  that  the 

Surcbaser  acquires  is  the  equity  or  right  of  re- 
emption. 

Thomas,  Morto.  p.  98;  Goman  v.  Lakey,  80 
K.  Y.  845;  Hit^ock  v.  Horth  Western  Ins.  Oo. 
86  N.  Y  68;  PeopU  Y.  Jfmo  York  Tax  Comrs. 
28N.  Y.  243. 

The  courts  below  have  decided  in  this  case 
that  the  relator  shall  not  only  be  assessed  upon 
the  sum  invested  in  this  state,  but  upon  all 

Property  it  has  acquired  therein,  and  shall  not 
e  allowed  a  deduction  for  the  debts  incurred 
in  the  purchase  or  acquisition  of  such  prop- 
erty. This  decision  is  a  discrimination  amount- 
ing to  confiscation  against  the  relator,  and  is 
in  violation  of  three  of  the  provisions  of  the 
CoDstitution  of  the  United  States:  art.  1,  §  8; 
art.  4.  §  2;  art  14,  g  1. 

Ihier  V.  Small,  4  Blatdif .  268:  Watting  v. 
Michigan,  116  U.  S.  446.  29  L.  ed.  691;  Brou>n 
V.  Ilauston,  114  U.  8.  622,  29  L.  ed.  267;TF^fcy 
T.  Parmer,  14  Ala.  627;  Corffeld  v.  Coryell,  4 
Wash.  C.  C.  871:  WardY.  Maryland,  79  U.  S. 
12  Wall.  419.  29  L.  ed.449;  Maguirey,  Parker, 
82  La.  Ann.  882;  State  v.  Wiggin,  1  L.  R.  A. 
66,  64  N.  H.  508;  Welton  v.  MieeouH,  91  U.  8. 
275,  28  L.  ed.  841;  Ouy  v.  Baltimore,  100  U.  8. 
484,  25  L.  ed.  748;  Robbina  v.  Shelby  County 
Taxing  DiMt,  120  U.  8.  489,  80  L.  ed.  694; 
Aeher  v.  Texas,  128  U.  8.  129,  82  L.  ed.  868, 2 
Inters.  Com.  Rep.  241;  Brown  v.  Maryland,  25 
U.  8.  12  Wheat  419,  6  L.  ed.  678;  Biggins  v. 
T/iree  Hundred  Casks  qf  Lime,  180  Mass.  1; 
PitUburg  d  8.  Coal  Co.  v.  Bates,  156  U.  8. 577, 
89  L.  ed.  588;  State  v.  Furbush,  72  Me.  498; 
State  V.  North,  27  Mo.  464;  Paul  v.  Virginia, 
75  U.  8.  8  Wall.  168,  19  L.  ed.  J»7;  Pembina 
Consoi.  Silver  Min,  d  MiU.  Go.y,  Pennsylvania, 
125  U.  8.  181,  81  L.  ed.  650,  2  Inters.  Com. 
Rep.  24;  Santa  Clara  County  Y.Southern  Pac 
R.  Co.  14  Fed.  Rep.  885,  affirmed  118  U.  8. 
894,  80  L.  ed.  118. 

The  court  of  appeals  of  this  state  seeks  not  to 
impose  penalties  upon  foreign  corporations  not 
imposed  by  the  legislature,  and  has  expressly 
held  that  foreign  corporations  are  not  properly 
to  be  rej^arded  with  suspicion,  nor  should  un- 
necessary restraints  be  imposed  upon  their  do- 
ing business  in  our  midst. 

Demarest  Y.Grant,  18  L.  R.  A.  854,  128  N. 
Y.  205,  219;  Lancaster  v.  Amsterdam  Imp.  Co. 
24  L.  R.  A.  822,  140  N.  Y.  576. 

The  bar  to  a  foreign  corporation  availing  of 
fhe  constitutional  prohibitions  in  question  will 
be  strictly  limited  to  that  class  of  questions 
where  the  restriction  is  placed  upon  them  as  a 
condition  of  doing  business  within  the  state, 
anil  will  not  be  extended  to  that  class  of  cases 
where  they  seek,  being  lawful  in  a  state,  re- 
dress against  a  tax  imposing  upon  them  condi- 
tions not  imposed  upon  their  competiton. 
20  L.  a  A. 


How  Maeh.  Oo.  ▼.  Qam,  100  U.  8.  57S.  S5 
L.  ed.  764;  Southern  8.  8.  Co.ef  New  Orlmns 
V.  Ifeie  Orleans  PortWardsns,  73 U.  8.  6  Wall. 
81,  18L.  ed.  749;  Pemaeola  T^.  Ch.  ▼.  We^ 
em  U.  Teleg.  Co.  96  U.  8.  1,  24  I.,  ed.  706; 
Oloueester  Ferry  Oo.  v.  Bmi^ltania,  114  U.  8. 
196,  29  L.  ed.  168;  Owi.  T.  Standard  OU  Co. 
101  Pa.  119.      . 

Messrs.  David  J.  Dean  and  jFamee  M. 
Ward,  with  Mr.  Fraaele  IL  8eott»  for  ^ 
pellee: 

The  relator  is  taxable  for  the  nuns  invesled 
by  it  in  business  in  this  state,  even  If  it  be  in 
fact  insolvent 

PeopUy.  Barker,  28  L.  R  A.  95,  141  N.  Y. 
118. 

There  Is  no  force  in  the  contention  made  by 
the  relator  that  the  wordfl,  '*8ama  Invested  in 
any  manner  in  said  business,"  used  In  the  Stat- 
ute of  1855,  mean  simply  the  sum  of  cash 
which  the  relator  had  on  hand  in  this  state  at 
the  time  it  commenced  business. 

Peojiie  V.  Nw)  York  Tax  Comrs.  23  N.  Y.  242; 
BiU  V.  Crosby,  26  How.  Pr.  418;  ScaUw.  Depey- 
sterol  Edw.  Ch.  518,6L.  ed.  229. 

Tlie  law  denies  any  deduction  from  tbe  avail- 
able assets  of  the  relator. 

Buffalo  Mut.  Ins.  Oo.  t.  Eri€  County  Suprs. 
4  N.  Y.  442;  People  v.  NewTork  Cit^  S  County 
Suprs.  16  N.  Y.  424:  flNn^T.  OoUman,  12  L 
R.  A.  762,  126  N.  Y.  438;  F^opU  ▼.  WanpU, 
188  N.  Y.  582;  People  ▼.  Barker,  141  N.  Y.  196; 
People  T.  Barker,  28  L.  R  A.  96,  141  N.  Y. 
118;  People  V.  Barkar.  146  N.  Y.  289. 

Peekham,  7.,  delivered  the  opinion  of 

the  court: 

The  above  relator  obtained  two  writs  of  cer- 
tiorari under  chapter  269  of  the  Laws  of  1880, 
for  tbe  purpose  of  reviewing  the  action  of 
the  above  defendants  in  assessinjc  the  relator 
for  all  sums  invested  in  its  busineas  in  this 
state  in  the  vears  1898  and  1894,  a  eepanUe 
writ  having  Issued  for  each  assessment  TIm 
defendants  were  commissioners  of  taxes  and 
comoosed  the  board  of  taxes  and  assessments 
of  the  city  and  county  of  New  York,  and 
they  made  an  assessment  in  each  of  the  above 
years  against  the  relator  which  ia  a  foreign 
corporation  having  money  invested  in  this 
state,  such  assessment  being  based  apon  the 
provisions  of  the  Act,  chapter  87  of  the  Lsws 
of  1855,  one  section  of  which  reads  as  fol- 
lows: ''AH  persons  and  associations  doin/; 
business  in  the  state  of  New  York  as  mer- 
chants, bankers,  or  otherwise,  either  as  prin- 
cipals or  partners,  whether  special  or  other- 
wise, and  not  residents  of  this  state,  shall  bs 
assessed  and  taxed  on  all  sums  invested  in  any 
manner  in  said  business  the  same  as  if  they 
were  residents  of  this  state,  and  said  taxes 
shall  be  oolleoted  from  the  propertjr  of  the 
firms,  persons,  or  associations  to  which  they 
severally  belong."  The  relator  disputes  the 
val  idi ty  of  each  assessment.  The  deiendantB, 
in  1898,  assessed  the  relator  at  a  certain  sum, 
after  deducting  that  portion  of  its  indebted- 
ness which  they  decided  had  been  incurred 
in  this  state  in  the  purchase  of  property  here- 
in, and  in  1894  they  made  an  assessment  with- 
out deducting  any  of  the  indebtedness  of  the 
relator  whatever.  The  relator  claims  that 
the  defendants,  in  1898,  did  not  deduct  all 
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its  indebtedness  which  bad  been  incurred  in 
Che  purchase  of  property  within  this  state, 
mnd  that  if  thej  had  done  so,  there  would 
haye  been  no  assessment  made  against  it  here. 
It  also  claims  that  the  assessment  of  1894  was 
void  because  of  the  refusal  of  the  defendants 
to  make  any  deduction  whatever  for  any  in- 
debtedneas.  The  reason  for  the  difference  in 
the  two  assessments  is  based  by  the  defend- 
ants upon  the  decision  of  this  court  In  Pto]^ 
T.  Barker,  reported  in  141  N.  Y.  118,  28  L. 
R.  A.  95. 

That  case  was  decided  here  subsequent  to 
the  assessment  of  1898  and  prior  to  that  of 
1894.  The  defendants  were  of  opinion  that 
the  decision  in  question  covered  this  case  and 
obliged  them  to  assess  the  relator  without 
making  any  deduction  for  any  indebtedness 
whatever,  even  though  such  indebtedness,  or 
some  portion  thereof,  were  incurred  in  the 
purchase  of  the  assets  in  this  state,  for  which 
the  assessment  of  1894  was  made. 

Prior  to  the  time  for  finally  making  the 
assessment  for  each  of  the  two  years  1898 
and  1894  respectively,  the  relator  rendered  to 
the  defendants  a  verified  written  statement 
of  the  condition  of  the  company  as  of  the 
second  Monday  of  January  in  each  of  such 
years.  The  statement  of  1898  shows  that  the 
total  gross  assets  in  all  parts  of  the  world 
then  belonging  to  the  relator  amounted  to 
$4,615,826.07.  and  from  that  sum  it  was 
claimed  should  be  deducted  the  amount  as- 
sessed against  it  for  its  real  estate,  being 
#451, 800,  and  the  sum  of  $2, 500. 000  for  bonds 
issued  by  it,  and  also  $2,567,000  for  further 
indebtedness  incurred  b^  it  in  the  course  of 
its  business,  thus  claiming  a  total  deduction 
for  indebtedness  (including  the  assessment 
for  real  estate)  of  $5,518,800,  or  almost  a 
million  dollars  of  debts  over  assets,  and  re- 
ducing the  assessment  of  course  to  nothing. 

It  does  not  appear  that  any  receiver  of  the 
company  has  been  appointed  or  applied  for, 
or  that  any  proceedings  have  been  taken  or 
were  contemplated  for  the  winding  up  of 
what  by  this  statement  would  appear  to  be  a 
hopelessly  insolvent  concern.  The  president 
of  the  company  was  examined  in  regard  to 
the  assessment  *of  1898,  before  the  commis- 
sioners, and  he  testified  that  the  company  was 
organized  August  27,  1892,  less  than  seven 
months  prior  to  the  making  of  this  statement. 
The  president  further  testified  that  the  nom- 
inal capital  was  five  millions  of  dollars,  two 
millions  of  preferred  and  three  millions  of 
common  stock.  That  $2,000  in  cash  were 
paid  into  the  tressury  for  twenty  shares  of  its 
capital  stock  at  par,  and  that  sum  was  paid 
out  for  corporation  expenses.  He  was  unable 
to  state  whether  in  issuing  the  stock  at  the 
time  the  company  was  organized  it  acquired 
anything  beyond  the  tangible  assets  of  the 
firm  or  parties  whose  property  wss  purchased. 
The  first  meeting  of  the  directors  was  held 
August  27,  1892,  and  at  that  meeting  its 
bonds  secured  by  mortgage  were  issued,  and 
eight  hundred  and  twenty  of  them  of  one 
thousand  dollars  each  were  sold  for  cash  at 
par.  and  the  money  brought  into  New  York 
and  deposited  in  the  bank  with  which  the 
company  did  business,  and  was  subsequently 
used  for  the  paichase  of  merchandise  used  by 
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the  company.  The  question  wss  then  ssked 
of  him :  **  And  the  rest  of  ths  capital  stock 
and  the  balance  of  the  bonds  were  issued  in 
exchange  for  real  and  personal  property?" 
and  he^answered  **ye8." 

From  this  statement  of  1898,  and  from  the 
examination  of  the  president  of  ths  company, 
it  appears  that  all  but  $2,000  of  iU  capital 
stock  of  $5,000,000,  and  the  $2,500,000  of  its 
bonds  had  been  issued  in  exchange  for  prop- 
erty, real  and  personal,  between  the  27th  day 
of  August,  1898,  and  the  second  Monday  of 
Januarv,  1894,  the  cash  for  the  $820,  OdO  of 
bonds  Issued  having  been  used  for  the  pur- 
chase of  merchandise.  Further  than  this  it 
appears  that  $:d,567,000  of  further  indebted- 
ness had  been  incurred  upon  its  notes  for 
borrowed  money,  loans  to  it  on  collateral  and 
on  bills  for  merchandise.  This  would  make 
about  $10,000,000  invested  by  the  relator 
within  this  short  period  and  yet  it  makes  a 
statement  that  its  total  gross  assets  existing 
on  ths  second  Monday  of  January,  1898, 
amounted  to  but  $4. 615^  826.07.  No  explana- 
tion is  vouchsafed  for  these  seemingly  most 
unfortunate  investments.  It  might,  perhaps, 
be  thought  there  was  a  mistake  in  the  rec- 
ord from  which  I  have  quoted,  and  that  the 
stock  had  in  fact  never  been  issued  to  sny 
such  amount'.  The  statement  for  1894  would 
seem  to  show  that  there  was  no  mistake  of 
that  nature,  for  it  is  there  stated  that  the  entire 
share  capital,  except  the  twenty  shares  al- 
ready spoken  of,  and  the  entire  issue  of  bonds, 
except  the  820  sold  for  cash,  were  exchanged 
for  property.  Ten  millions  of  investments 
in  five  months,  and  at  the  end  thereof  less 
than  five  millions  left!  In  January,  1895, 
its  relative  condition  wss  about  the  same ;  its 
tfross  assets  had  shrunk  from  $4,615,836.07  to 
$8, 466. 919,  being  considerably  over  a  million 
of  dollars,  but  Its  indebtedness  wss  less  by 
$1,046,500. 

And  yet  this  (seemingly)  insolvent  cor- 
poration is  payinff  interest  on  its  bonded 
indebtedness  and  dividends  upon  its  stock. 
These  facts  call  for  explanation.  There  is 
no  doubt  that  the  astute  and  able  counsel  for 
the  city  would  have  made  the  effort  to  obtain 
it  had  not  the  defendants  proceeded  upon  the 
theory  as  to  the  tax  of  1894  that  the  amount 
of  indebtedness  was  In  any  aspect  immaterial 
and  ths  amount  of  assets  in  this  state  was 
sufficient  for  an  assessment  for  1894,  which 
would  be  fair  if  no  deduction  for  indebted- 
ness were  allowed.  As  to  the  assessment  for 
1898,  in  which  there  wss  some  allowance 
for  indebtedness,  ths  relator  claims  that  the 
entire  face  value  of  three  of  the  items  enter- 
ing into  that  assessment,  viz.,  for  machin- 
ery and  tools,  office  furniture  and  horses  and 
trucks,  making  a  toUl  of  over  $800,000, 
should  have  been  deducted  in  addition  to  the 
amount  already  allowed  by  the  defendants 
for  indebtedness  incurred  for  the  purchase  of 
assets  in  this  state.  The  decision  of  the  de- 
fendants in  this  regard  as  to  what  amount  of 
indebtedness  was  actually  incurred  in  the 
purchase  of  the  assets  in  this  state  in  1898 
was  made  upon  a  question  of  fact,  in  regard 
to  which  the  sridence  on  the  part  of  the  re- 
lator wss  by  no  means  of  that  clear  and  con- 
vincing duuracter  which  could  leave  no  doubt 
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as  to  the  fact  The  assessment  i  tsel  f  depended 
also  apon  the  different  kinds  of  property 
making  up  the  assets  of  the  relator  in  this 
state,  and  it  was  not  made  at  all  plain  as  to 
what  the  real  and  true  value  of  such  assets 
was.  We  do  not  /eel  called  upon  to  review 
and  reverse  the  determination  of  the  defend- 
ants as  to  the  true  amount  for  which  the  re- 
lator should  be  assessed  for  the  year  1893. 
There  was  some  evidence  to  support  their 
determination,  and  that  is  sufficient  for  us. 
It  is  not  plain  that  any  erroneous  theory  of 
assessment  was  adopted. 

The  orders  of  the  special  and  general  terms 
will,  therefore,  as  to  that  assessment,  be 
affirmed. 

We  are  now  brought  to  the  consideration 
of  the  assessment  for  1894,  founded  upon 
Fe^le  V.  Barker,  above  referred  to. 

We  think  an  erroneous  use  has  been  made 
of  the  decision  of  this  court  in  that  case,  and 
that  the  assessment  now  before  us  for  1894 
must  be  set  aside.  Upon  another  examina- 
tion of  the  subject,  carried  on  by  the  defend- 
ants' commissioners,  a  more  thorough  inves- 
tigation may  be  made,  so  far  as  it  shall 
appear  necessary,  for  an  accurate  assessment 
against  the  relator  for  all  sums  invested  by 
it  in  this  state. 

The  question  is  as  to  the  true  construction 
to  be  given  those  words  of  the  statute  which 
provide  that  all  persons  nonresidents  of  the 
state  and  doing  ousiness  herein  ''shall  be 
assessed  and  taxed  on  all  sums  invested  in  any 
manner  in  said  business  the  same  as  if  they 
were  residents  of  this  state,"  etc.  What  is 
meant  by  the  words  ''sums  invested  in  any 
manner  in  said  business?"  The  inquiry  must 
of  course  be  confined  to  the  meaning  of  the 
words  as  used  in  this  statute  and  for  the  pur- 
pose of  an  assessment  upon  such  sums  for 
taxation. 

The  case  of  People  v.  Barker  held  that  a 
foreign  company  having  assets  in  a  foreign 
state  could  not  invest  some  of  its  capital 
here  and  rightfully  claim  a  deduction  from 
such  sum  invested  of  all  its  indebtedness. 
That  company  admitted  an  investment  here 
of  at  least  $750,000,  and  its  total  indebted- 
ness was  over  $1,200,000,  consisting  of  open 
accounts  and  of  bills  payable.  There  was  no 
claim  set  up  as  to  the  right  specially  to  deduct 
the  specific  indebtedness  arising  upon  the 
purchase  of  the  very  assets  in  New  York  in 
regard  tx)  which  the  assessment  had  been 
made.  Very  possibly  language  was  used 
in  that  case  in  the  course  of  the  opinion 
which  might  be  capable  of  a  construction 
broader  than  was  called  for  by  the  facts  ap- 
peari  ng  in  that  record.  If  so,  it  would  be  but 
another  illustration  of  the  truth  and  impor- 
tance of  the  principle  which  makes  it  neces- 
sary to  construe  the  language  used  in  judicial 
opinions  strictly  with  reference  to  the  facts 
which  exist  in  the  case  which  is  decided. 
It  was  stated  in  that  case  that  the  court  was 
of  opinion  that  the  act  did  not  contemplate 
the  aeduction  of  debts  from  the  sum  invested 
in  this  state  by  nonresidents.  As  then  ap- 
plied, the  language  was  appropriate,  al- 
though it  mieht  well  have  been  more  defi- 
nite and  precise.  That  company  had  assets 
at  its  home  office  enough  to  permit  a  deduc- 
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tion  of  all  indebtedness  asserted,  and  ther» 
was  no  claim  that  was  argued  that  any  of  it 
had  been  incurred  in  the  purchase  of  property 
in  this  state  which  formed  the  basis  of  the 
assessment.  Under  such  circumstances  we 
held,  and,  as  we  thinis,  properly  held,  that 
the  place  for  the  deduction  of  general  in- 
debtedness was  the  residence  of  the  person 
or  corporation,  and  that  the  sum  invested 
here  should  not  be  diminished  by  a  deduc- 
tion of  any  part  of  such  general  indebted- 
ness.  The  question  we  are  now  to  decide 
is,  What  is  the  sum  invested  in  this  state 
by  a  foreign  corporation  which  purchases 
property  here,  and  pays  cash  for  a  portion 
of  it,  and  promises  to  pay  the  balance  at  some 
future  day? 

This  relator  is  engaged  in  the  business  of 
milling  in  this  state.  Suppose  it  brought 
$100,000  into  this  state,  and  bought  $200,000 
worth  of  wheat  to  be  manufactured  into  flour» 
and  paid  for  it  with  the  $100,000  in  cash, 
and  gave  its  notes  for  the  balance.  The 
ownership  of  the  wheat  passes  to  the  relator 
by  the  purchase,  and  in  that  sense  it  can  be 
said  it  owns  wheat  to  the  amount  or  value 
of  $200,000.  Has  it,  however,  under  this 
statute,  invested  in  this  state  any  sum  be- 
yond the  $100,000  which  it  paid  in  cash  for 
the  wheat?  Is  its  promise  or  liability  to 
pav  the  other  $100,000,  a  sum  invested  in 
this  state  by  it,  and  is  it  the  same  as  cash 
for  the  purpose  of  taxation?  Is  the  fact  that 
the  company  has  in  its  possession  as  ostensi- 
ble owner  the  $200,000  in  value  of  wheal 
conclusive  evidence  that  the  company  has  in- 
vested that  sum  in  its  business  in  this  state, 
when  in  truth  it  has  paid  a  sum  amounting 
to  but  half  its  value,  and  haa  promised  to  pay 
the  balance  at  some  future  time?  It  seems 
to  us  there  can  be  but  one  answer  to  these 
questions.      The  sum  invested   is  the  sum 

eaid  and  not  the  sum  which  is  promised  to 
e  paid  on  a  future  occasion.  It  is  true  the 
purchaser  has  in  its  possession  as  nominal 
owner,  wheat  to  the  value  of  $200,000,  but 
it  cannot  be  said  to  have  invested  within 
the  meaning  of  this  sUtute  $200,000  in  the 
purchase  of  the  wheat  as  long  as  it  has  in 
fact  paid  but  one  half  that  sum  and  has  sim- 
ply promised  to  pay  the  other  half  at  a  fut- 
ure aay. 

No  part  of  the  value  of  the  wheat  is  lost 
to  taxation  bv  this  holding ;  neither  is  the 
sum  so  lost  which  was  brought  into  the  state 
by  the  relator  and  invested  in  the  wheat. 
The  vendor  of  the  wheat  is  taxed  for  the 
$100,000  he  has  received  as  part  payment  for 
the  same,  and  he  is  also  taxed  for  the  $100.  - 
000  of  notes  he  has  received  from  the  pur- 
chaser of  the  wheat  on  account  of  the  balance 
due  for  the  purchase  money,  and  the  relator 
is  taxed  the  $100,000  cash  it  has  brought  into 
the  state  and  invested  in  this  wheat,  and 
there  is  thus  an  assessment  of  $800,000  made 
between  these  two,  the  vendor  and  the  ven- 
dee of  the  wheat,  and  that  is  all  the  prop- 
erty that  is  then  subject  to  taxation.  To 
tax  the  full  value  of  the  wheat  in  the  hands 
of  the  purchaser  is  in  reality  to  tax  the  pur- 
chaser on  its  own  indebtedness.  Its  promise 
to  pay  in  the  future  the  other  $100,000  is 
not  a  sum  invested  by  it  here  until  it  has 
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redeemed  ita  promise  and  paid  its  notes. 
The  transaction  is  in  truth  substantially  the 
same  whether  the  payment  has  heen  secured 
l)y  a  chattel  mortgage  on  the  wheat  or  not, 
although  if  the  payment  have  been  thus  se- 
cured,'the  purchaser  has  not  even  obtained 
iin  unincumbered  title  to  the  wheat  until 
the  payment  is  made.     And  so  long  as  the 

?>roperty  purchased  has  not  been  paid  for  in 
all,  then  the  amount  still  due  upon  it  ouji^ht 
to  be  deducted  as  not  representing' any  sum  in- 
vested bv  the  purchaser  in  this  state.  Other- 
wise it  is  to  say  that  the  relator  has  invested 
a  sum  in  this  state  by  merelv  promising  to 
do  so  at  some  future  day.  Ii  after  the  pur- 
chase the  wheat  should  appreciate,  the  whole 
of  such  appreciation  would  of  course  go  to- 
wards swelling  the  amount  invested  by  the 
relator  in  this  state,  and  the  contrary  would 
be  the  case  if  it  should  depreciate ;  the  in- 
debtedness beinff  a  fixed  quantity  in  both 
cases  it  would  not  be  altered  or  affected  by 
either  event. 

The  same  thing  would  happen  In  case  the 
relator  purchased  the  wheat  and  paid  noth- 
ing for  it,  but  i;ave  its  notes  even  without 
a  mortgage  for  the  whole  amount.  In  such 
case  the  relator  could  not  be  said  to  have  in- 
Tested  any  sum  in  its  business,  assuming  of 
course  that  the  wheat  was  worth  no  more 
than  its  purchase  price.  Instead  of  paying, 
it  had  simply  promised  to  pay  for  it.  The 
vendor  in  such  case  would  be  assessed  on 
the  notes  he  took  for  the  price  of  the  wheat 
instead  of  for  the  wheat  itselt  and  the  relator 
would  not  be  assessed  at  all.  This  would 
be  right  because  no  more  propertv  had  been 
created  by  the  sale  than  existed  before  its 
consummation,  and  there  would  be  an  assess- 
ment levied  for  the  full  amount  that  had 
been  levied  before  or  which  would  have  been 
levied  if  no  sale  had  been  made.  The  relator 
would  not  have  invested  any  sum  in  its  busi- 
ness until  It  paid  something  on  its  notes  or 
until  the  property  purchased  had  appreciated 
beyond  the  purchase  price  thereof.  A  gift 
of  the  i>roperty  would  be  different.  In  that 
case  while  the  relator  would  not  have  actually 
talLen  money  or  brought  it  Into  the  state  for 
investment  and  invested  it  in  the  property, 
yet  It  would  have  received  the  property  as 
absolute  owner  with  no  outstanding  liabili- 
ties to  pay  for  it,  and  being  in  such  case  the 
owner  of  the  property  it  would  answer  the 
description  of  a  sum  invested  in  its  business 
and  thus  be  liable  to  assessment  under  the 
act. 

This  treatment  of  (he  question  Is  not  In 
fact  to  be  regarded  in  the  light  of  a  strict 
deduction  of  dabtt  from  asseta ;  It  Is  constra- 
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ing  the  meaning  of  the  statute  and  deter- 
mining what  in  realitv  Is  the  sum  invested 
by  a  nonresident  individual  or  corporation 
under  these  circumstances,  in  the  business  ia 
which  he  or  it  is  engaged  in  this  state.  It  is 
not  adjusting  the  equities  as  spoken  of  in  Peo- 
ple V.  Barker^  which  we  then  held  should  be 
done  at  the  place  where  the  corporation  was 
a  resident.  It  is  a  different  thing  from  as- 
certaining the  general  and  ^ross  assets  of  a 
nonresident  to  be  found  within  the  state, 
and  from  that  sum  deducting  all  its  debts 
whenever  and  upon  whatever  cause  incurred. 
The  nonresident  corporation  investing  a  sum 
of  money  in  this  state  is  to  be  assessed  for 
the  full  sum  it  invests  here,  although  it  may 
owe  debts  enough  outside  of  such  invest- 
ment to  render  it  insolvent.  The  indebted- 
ness it  has  incurred  in  the  transaction  from 
which  the  purchase  of  the  property  is  the 
result,  is  no  part  of  the  sum  It  has  invested 
in  such  purchase  and  no  assessment  can  be 
made  which  includes  the  amount  of  that  in- 
debtedness. But  the  stock  which  a  corpora- 
tion issues  in  payment  for  property  is  not  a 
debt  incurred  b^  it.  The  scrip  for  the  stock 
is  merely  a  certificate  to  the  holder  to  certify 
as  to  his  interest  in  the  property  of  the  cor- 
poration, which  interest  is  his  share  of  the 
property  that  remains  to  It  after  the  payment 
of  all  its  debts. 

Construing  the  statute  as  we  do,  it  follows 
that  the  assessment  of  1894  cannot  stand. 
Upon  a  rehearing  of  the  case  by  the  assessors 
it  will  be  most  appropriate  to  endeavor  to 
learn  what  kind  of  property  was  obtained 
In  exchange  for  the  stock,  bonds,  and  notes 
of  the  company  amounting  to  ten  millions 
of  dollars,  where  it  is  situated,  how  much 
it  is  in  fact  worth  or  what  has  become  of 
it  and  how  it  has  to  the  extent  claimed  dis- 
appeared or  shrunk  in  value.  It  is  a  case 
wliich  indeed  calls  for  rijcid  examination  and 
investigation  to  learn  if  possible  how  a  cor- 
poration seeminglyby  its  prepared  statements 
insolvent^  can  go  on  and  pay  interest  on  its 
mortgage  debt,  dividends  on  its  stock  and 
keep  clear  of  all  hostile  steps  from  its  other 
crealtors. 

Our  conclusion  is  that  the  0Td&r%  of  th$ 
OenercU  and  Bpedol  Ternu  in  relation  to  ths 
a9§e$8inmt  qf  189S  mtut  be  affirmed^  with 
costs,  and  tko9e  in  regard  to  the  aesewment  of 
1S9j^  must  be  reversed  and  the  defendants  di- 
rected to  make  a  new  assessment  in  confor- 
mity to  the  facts  and  to  the  views  set  forth  In 
this  opinion. 

All  concur. 

Ordered  accordingly. 


Kanbab  BxjrBBMB  Cojnx. 
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Be  W.  S.  PRTOR. 
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*IB  1 886.  lola, »  city  «>f  thethlrd  elaM, 
granted  to  the  Xol»  Gas  A  Ck»al  Com- 
panyt  ItB  suocesson  and  aasigos,  the  right  to  lay 
gaa  pipes  and  malna  in  the  streete  and  pablio 
grounds  for  the  purpose  of  supplying  the  oity 
and  its  inhabitants  with  gas.  No  rates  were  pre- 
scribed, except  that  the  company  should  not 
charire  the  city  more  than  one  dollar  per  1,000 
cubic  feet  of  gas  for  lighting  the  public  build- 
ings. On  September  12, 1880.  the  company,  with 
the  assent  of  the  dty,  assigned  all  its  rights  and 
Interests  to  W.  8.  Piyor  and  Joseph  Paullln,  their 
heirs  and  assigns,  one  of  the  conditions  being 
that  said  asslonees  would  furnish  priyate  fam- 
ilies with  gas  at  a  price  not  exceeding  $2.60  per 
stove  per  month  and  40  cents  per  month  per 
burner,  for  illuminating  purposes;  and  for  some 
years  past  said  assignees  have  been  furnishing 
natural  gas  to  the  city  and  its  inhabitants.  On 
May  10, 1895,  the  city  enacted  an  ordlnance.provid- 
ing,  among  other  things,  that  it  should  be  unlaw- 
ful for  any  person,  firm,  or  corporation  furnish- 
ing gas  in  naid  city  to  charge  anything  in  excess 
of  the  prices  therein  fixed,  which  were  very  much 
lower  than  those  named  in  the  assignment,  and 
lower  than  those  collected  from  consumers. 

JSicZd,  that  said  ordinance  is  inoperatiTe  and  void 
as  to  said  Pryor  As  PauUin,  their  heirs  and  assigns, 
in  so  far  as  the  same  purports  to  establish  prices 
for  gas  furnished  by  them  to  private  consumers. 

(Octobers,  1806.) 

APPLICATION  for  a  writ  of  habeas  corpus 
to  obtain  petitioner's  release  from  the  citj 
prison  to  i^-hich  he  bad  been  committed  to 
compel  payment  of  a  fine  for  Tlolation  of  an 
ordlDance  of  the  city  of  lola.    GrarUed. 

Statement  by  Martliiy  Oh.  J.: 
lola  is,  and  at  all  times  hereinafter  men- 
tioned was,  a  city  of  the  third  class  in  Allen 
county.     On  July  1,  1886,  an  ordinance  of 
said  city,  being  No.  268,  went  into  effect, 

Surportfng  to  grant  to  the  lola  Gas  &  Coal 
ompany,  its  successors  and  assigns,  the 
right  and  privilege  of  laying  and  maintain- 
ing gas  pipes  and  mains  in  the  streets,  ave- 
nues, alleys,  parks,  and  public  grounds  of 
the  city,  for  the  purpose  of  supplying  and 
conveying  gas  or  other  volatile  substances  for 
manufacturing,  heating,  lighting,  fuel,  do- 
mestic, and  other  purposes.  No  rates  were 
prescribed,  except  that  the  company  should 
not  charge  the  city  more  than  one  dollar  per 
1,000  cubic  feet  of  gas  for  lighting  the  pub- 
lic buildings.  It  was  provided  that  the  gas 
and  coal  company  should  flic  its  written  ac- 
ceptance with  the  clerk  wiUiin  ten  days,  after 
which  said  ordinance  should  become  a  con- 
tract between  the  citv  and  said  gas  and  coal 
^  company.  Within  the  time  limited  the  com- 
pany duly  filed  its  acceptance.  It  expended 
a  considerable  sum  in  sinking  gas  wells,  lay- 

*  Headnote  by  Mabtdt,  Oh,  J, 


Nora.— For  denial  of  validity  of  ordinance  fixing 
price  of  gas  to  be  charged  by  gas  company,  see  also 
Lewisville  Natural  Gas  Oo.  v.  State  (Ind.)  21 L.  B. 
A.  784. 
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ing  pipes,  etc.,  but  with  indifferent  success^ 
the  supply  of  natural  gas  not  being  adequateu 
On  September  12,  1889,  the  gas  and  coal  com- 
pany, with  the  assent  of  the  city,  assigned 
its  rights  and  privileges  under  said  ordinance 
to  W7  8.  Pryor  and  Joseph  Paul  1  in  upon  cex- 
tain  terms  and  conditions,  one  of  which  was 
that  said  assignees  should  furnish  private 
families  with  gas  at  a  rate  not  exceeding 
$2.50  per  stove  per  month  and  forty  cents  per 
month  per  burner  for  illuminating  purposes. 
Pryor  A  Paullin  proceeded  to  sink  other 
wells,  and  improve  and  extend  the  plant,  and 
at  length  obtained  an  adequate  supply  of  nat- 
ural gas,  which  they  have  been  furnishing 
to  the  city  and  its  inhabitants  at  contract 
rates.  On  May  10,  1895,  Ordinance  No.  328 
took  effect  by  publication,  the  same  purport- 
ing to  authorize  corporations,  firms,  com- 
panies, or  individuals  to  lay  and  maintain 
pipes  in  the  streets,  avenues,  alleys,  lanes, 
and  public  grounds  for  the  purpose  of  sup- 
plying said  city  and  its  Inhabitants  with  nat- 
ural gas  for  heating  and  illuminating  pur- 
poses, and  regulating  the  manner  of  layine 
such  pipes,  the  kind  and  quality  of  same,  and 
fixing  the  maximum  rates  to  be  charged  the 
consumers  of  gas  therefor,  and  providing 
penalties  for  the  violation  of  the  provisions 
of  the  ordinance.  It  was  declared  unlawful 
for  any  person  to  make  collections  for  gas 
furnished  without  filing  a  written  acceptance 
of  the  conditions  of  the  ordinance,  and  the 
rates  fixed  for  gas  for  the  use  of  families  were 
very  much  lower  than  those  named  in  said 
assignment  to  Pryor  &  Paullin,  and  lower 
than  they  had  been  collecting  from  consum- 
ers. Pryor  &  Paullin  have  never  filed  any 
written  acceptance  of  the  terms  of  the  ordi- 
nance, and  they  have  no  comoetitor  in  the 
business  as  yet.'  Complaint  was  made  before 
the  police  judge  that  W.  6.  Pryor  had  col- 
lected from  8.  fievington  $1.50  for  each  of  the 
months  of  June  and  July,  1895,  for  supply- 
ing a  No.  8  cook  stove.  In  violation  of  said 
Oi^inance  No.  828,  which  allowed  only  $1 
per  month ;  and  he  was  convicted,  and  fined 
In  the  sum  of  $80  and  $18  costs,  and  was  or- 
dered to  be  committed  to  the  city  prison  until 
the  fine  and  costs  should  be  paid.  He  claims 
that  such  imprisonment  is  unlawful,  and  aska 
to  be  discharged  therefrom. 

Messrs.  Campbell  Ik  HanUng,  with  Mr. 
C.  E.  Benton,  for  petitioner: 

A  municipal  corporation  possesses  and  can 
exercise  the  following  powers  and  no  others: 
First,  those  granted  in  express  words;  second, 
those  necessarily  or  fairly  implied  in  or  inci- 
dent to  the  powers  expressly  granted:  third, 
those  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation. 

1  Dill.  Mun.  Corp.  4th  ed.  g  89;  Anderson 
V.  Wellington,  2  L.  R.  A.  110,  40  Kan.  176. 

The  statutes  do  not  empower  a  city  of  the 
third  class  to  pass  the  ordinance  in  question. 

8t.  Louis  V.  BeU  TeUph,  Oo.  2L.  R.  A.  278, 
96  Mo.  628:  LewisviUs  Natural  Oas  Oo.  v. 
State,  21  L.  R.  A.  784,  185  Ind.  49;  State  v. 
Newark  (N.  J.)  8  Atl.  Rep.  128;  Buesing  v.  Bock 


See  also  36  L.  R.  A.  125. 
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lOandf  128  111.  465;  GreenAoro  v.  Ehrenreieh, 
60  Ala.  579,  60  Am.  Hep.  130;  Jiavenna  y. 
Pennsiflwnia  Co,  45  Ohio  St.  118:  People  v. 
Armslrmg,  2  L.  R.  A.  721,  73  Micb.  288; 
StaU  V.  Jereey  Cit^,  52  N.  J.  L.  65;  StaU  v. 
Hammond,  40  MioD.  43;  1  Dill.  Mun.  Corp. 
g§  892,  397,  898,  and  authorities  cited. 

The  city  is  expressly  authorized  to  make  con- 
tracts with  any  persoD,  compan^r,  or  associatioD 
to  erect  gas  works  in  the  said  city. 

The  power  to  make  a  contract  carries  with 
it  the  power  to  make  a  valid  contract;  to  make 
one  which  cannot  be  rescinded  or  annulled  by 
one  of  the  parties  without  the  consent  of  the 
other. 

Quiney  ▼.  Butl,  106  III  887. 

The  contract  gave  to  said  company  and  its 
aasigns  the  right  to  sell  natural  gas  in  the  city 
of  lola.  This  necessarily  carries  with  it  as  an 
ineyitable  incident  the  right  to  fix  the  price  of 
the  gas  sold. 

.<taU  V.  LarUdB  Oai  Light  Co,  102  Mo.  472. 

When  espeiisiye  works  have  been  erected 
under  and  pursuant  to  a  valid  contract  with 
the  city,  it  has  do  power  to  take  away  the  rights 
acquired  under  said  contract  or  to  impose 
oneroQs  duties  or  conditions  not  required  by 
the  contract  under  which  the  works  were  con- 
structed. 

IndiawipolU  v.  Oontumen  Oai  Trust  Co. 
(Ind.)  27  L.  R.  A.  514:  New  Orleam  v.  Great 
Stmihern  TeUph,  d  TeUg,  O.  40  La.  Ann.  41; 
State  V.  LacUde  Oae  Light  Co.  and  Quiney  v. 
BuU,  supra;  Atlantic  C&y  Water  Warke  Co.  v. 
Atlantic  City,  39  N.  J.  £q.  867;  LouievilU  v. 
Wible.  84  Ky.  290;  Columbus  Water  Co,  v.  Co- 
kimbus,  15  L.  R  A.  854,  48  Kan.  99;  New 
Orleans  Gas  Light  Go.  v.  Louisiana  Light  A 
Heat  Producing  d  Vfg.  Co,  115  U.  S.  660,  29 
L.  ed.  516;  Neu>  Orleans  Water  Works  Co.  v. 
Biters,  115  U.  8.  674»  29  L.  ed.  525;  LauisviOe 
Gas  Co.  V.  Citizens  Gas  Light  Co.  115  U.  8. 
688,  29  L.  ed.  510;  8t.  Tammany  Water  Works 
Co.  V.  New  Orleans  Water  Works  Co.  120  U. 
8.  64,  80  L.  ed.  568. 

AH  ordinances  passed  in  virtue  of  the  im- 
plied power,  or  passed  under  the  general 
authority  to  enact  all  such  as  will  be  necessary, 
must  be  reasonable  or  they  will  be  void. 

1  Dill.  Mun.  Corp.  4th  ed.  §§  819.  820. 

Whether  an  ordinance  is  reasonable  and  con- 
siateot  with  the  law  or  not,  is  ordinarily  a  ques- 
tion for  the  court. 

1  Dill.  Mud.  Ck>rp.  %  827;  Olason  T.  Milwau- 
kee, 80  Wis.  316. 

Even  if  the  city  had  the  power  to  reduce  the 
price  of  gas  it  would  be  unreasonable  to  per- 
mit it  to  do  so  at  this  time. 

Columbus  Water  Co.  v.  Columbus,  15  L.  R. 
A«  354,  48  Ean.  99. 

In  the  following  cases  ordinances  have  been 
declared  unreasonable  and  therefore  void. 

Anderson  v.  Wellington,  2  L.  R.  A.  110,  40 
Ean.  178;  Meyers  y.  Chicago,  B.  L  d  R  R. 
Co.  57  Iowa,  555,  48  Am.  Rep.  50;  Re  Frazee, 
68  Mich.  396;  Hayes  v.  AppUton,  24  Wis.  542; 
State  Center  v.  Barenstein,  66  Iowa,  249; 
Chfimper  v.  GreeneasOe,  24  L.  R  A.  768,  138 
Ind.  839. 

Mr.  H,  A.  Ewinir*  ^or  defendant: 

Laws  regulating  gas  companies  and  other 
corporations  of  like  character  to  supply  their 
customers  at  prices  to  be  fixed  by  municipal 
29L.R  A. 


authorities  are  within  the  scope  of  legislative 
power,  unless  prohibited  by  constitutional  lim- 
itation or  valid  contract  oSligalion. 

Munn  V.  lUirwis,  94  U.  8. 118.  24  L.  ed.  77; 
Spring  Valley  Water  Worl'S  v.  BchotOer,  110  U. 
8.  847,  28  L.  ed.  178;  Chicago,  B.  d  Q.  B.  Co. 
V.  Cutis,  94  U.  8.  155,  24  L.  ed.  94;  PHk  v. 
Chicago  d  N  W.  B.  Co.  94  U.  8.  176,  24  L.  ed. 
98;  State  v.  Columbus  Gas  Light  d  Coke  Co. 
84  Ohio  8t  572,  82  Am.  Rep.  890;  Boston  t. 
Lehigh  Water  Co.  97  Pa.  554. 

The  state  and  city  alike  are  utterly  without 
power  to  make  a  contract  that  would  infringe 
upon  or  barter  away  their  police  power. 

Stone  V.  Mississippi,  101  U.  8.  814.  25  L.  ed. 
1079;  Richmond,  F.  dP.B  Co.  v.  Bichmond, 

96  U.  8.  521.  24  L.  ed.  784:  Butchers  Union, 
S  H.  dL.  6.  L.  Co.  V.  Crescent  City,  L.  3.  L. 
d  8.  H.  Co.  Ill  U.  8.  746,  28  L.  ed.  585;  Bos- 
ton Beer  Co.  v.  MassachusetU,  97  TJ.  8.  82,  24 
L.  ed.  991;  Columbus  Water  Co.  ▼.  Columbus, 
151  L.  R  A  854,  48  Ean.  99. 

The  fact  that  large  expense  has  been  in- 
curred, and  further  large  expense  will  be  in- 
curred, in  conforming  to  a  reasonable  and  just 
ordinance  to  protect  life  and  property,  doea 
not  render  the  ordinance  invalid  or  unreason- 
able. 

Northwestern  Fertilizing  Co.  v.  Hyde  Park, 

97  U.  8.  659,  24  L.  ed.  1036;  Boston  Beer  Co.  v. 
Massachusetts,  97  V.  8.  25,  24  L.  ed.  989; 
BoudY.  Alabama,  94  U.  8.  645,  24  L.  ed.  302. 

All  rights  are  held  subject  to  the  police 
power  oithe  state. 

Boyd  V.  Alabama,  supra'  Com.  v.  Certain 
Intoxicating  Liquors,  115  Mass.  \^\  State  v. 
Columbus  Gas  Light  d  Coke  Go.  84  Ohio  St 
580,  82  Am.  Rep.  890. 

The  rights  of  the  public  are  never  presumed 
to  be  surrendered  to  a  corporation  unless  the 
Intention  to  surrender  clearly  appears  in  the 
law. 

Psrrine  v.  Chesapeake  d  D.  Canal  Co.  50  IJ. 
8.  9  How.  172,  13 Led.  92. 

The  business  in  which  the  petitioner  is  en- 
gaged largely  concerns  the  public. 

Winona  d  St.  P.  B.  Co.  v.  Blake,  94  U.  8. 
108,  24  L.  ed.  99;  1  Beach,  Priv.  Corp.  p.  57; 
J^teT.  Ironton  Gas  Co.  37  Ohio  8t.  45. 

The  right  to  further  regulate  corporations 
and  fix  prices  and  compel  large  expenditures  of 
money,  and  indeed  to  go  out  of  business  in  the 
interest  of  the  public  after  a  franchise  had  been 
granted,  is  upheld  directly  or  on  principle  in 
the  following  cases: 

Boston  Beer  Co.  v.  Massachusetts,  97  U.  8.  25, 
24  L.  ed.  989;  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  8.  659, 24  L.  ed.  1036;  Stone 
V.  Mississippi,  101  C.  8.  814.  25  L.  ed.  1079; 
Butchers  Union  8.  K  d  L.  8.  L.  Co.  v.  Cres- 
cent City  L.  8.  L.  d  8.  H.  Co.  Ill  U.  8.  746, 
28  L.  ed.  485;  Hare's  Am.  Const  L.  615;  Bar^ 
temeyer  v.  Iowa,  85  U.  8.  18  Wall.  129,  21  L, 
ed.  929; ^t>2^  VaUey  Water  Works  v.  8choU- 
for,  110  XL  8.  847,  28  L.  ed.  178;  Boyd  v.  Alck- 
bama,  94  U.  8.  645,  24  L.  ed.  302;  Bkuton  v. 
Lehigh  Water  Works  Co.  97  Pa.  554;  Ixmfts 
App.  87  Pa.  114;  Bxehmond  County  Gas  Light 
Co.  V.  Middletown,  59  N.  T.  228;  Be  Leering, 

98  N.  T.  861:  Bvjfalo  East  Side  Street  B.  Co. 
V.  Buffalo  Street  B  Co.  2  L.  R.  A.  884,  111  N. 
Y.  132;  Com.  v.  Duane,  98  Mass.  1;  Murray 
V.  Hobohen  Land  d  Imp.  Co.  59  U.  8. 18  How. 
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272,  15  L.  ed.  872;  State  v.  Ironion  Gas  Co.  87 
Ohio  St  45;  Ogden  v.  Saunders,  25  U.  8.  12 
A71ieat.  272,  6  L.  ed.  626;  StaU  v.  Columbus 
Oas  LigJit  &  Coke  Co,  84  Ohio  St.  672,  82  Am. 
Rep.  390;  Qale  v.  Kalamazoo,  28  Mich.  344,  9 
Am.  Rep.  80;  State  v.  Cincinnati  Qas  Light 
iSt  Colce  Co.  18  Ohio  St.  262;  Northern  Liberties 
Gomrs.  T.  Northern  Liberties  Qas  Oa,  12  Pa. 
818. 

Martin.  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  only  question  arising  upon  the  record 
is  whether  the  city  of  lola  had  authority  to 
fix  the  rates  to  be  charged  for  natural  gas 
furnished  to  private  consumers  by  Pryor  A 
Paullin  under  the  circumstances  above  stated. 
In  this  country,  municipal  corporations  (ex- 
cept the  city  of  Washington)  are  the  crea- 
tures of  the  states  in  which  they  are  located. 
They  derive  their  powers  from  the  constitu- 
tion and  the  statutes.  In  Anderson  v.  Weil- 
ington,  40  Kan.  176,  2L.  R.  A.  110,  this  court 
has  said :  ''The  nower  to  pass  a  city  ordi- 
nance must  be  vested  in  the  governing  body  of 
the  city  by  the  legislature  in  express  terms, 
or  be  necessarily  or  fairly  impli^  in  and  in- 
cident to  the  powers  expressly  granted,  and 
must  be  essential  to  the  declared  purposes  of 
the  corporation ;  not  simply  convenient,  but 
indispensable.  .  .  .  Any  fair,  reasonable 
doubt  concerning  the  existence  of  the  power 
is  resolved  by  the  courts  against  the  corpora- 
tions, and  the  power  is  denied.  **  See  also  1 
Dill.  Mun.  Corp.  4th  ed.  §  89.  The  act  pro- 
viding for  the  organization  and  government 
of  cities  of  the  third  class  contains  no  express 
grant  or  power  to  fix  or  regulate  the  prices 
of  gas,  water,  or  any  other  article  of  necessity 
or  luxury.  General  authority  is  given  to  en- 
act ordinances  for  the  good  government  and 
welfare  of  the  city  (Gen.  Stat.  1889,  pars. 
958,  991) ,  and  such  cities  may  provide  for  and 
regulate  the  lighting  of  streets,  and  they  have 
power  to  make  contracts  with  any  person, 
company,  or  association  to  erect  gas  works, 
with  the  privilege  of  furnishing  gas  to  light 
the  streets,  lanes,  and  alleys  of  tn^  city  for 
any  length  of  time  not  exceeding  twenty-one 
years.  Id.  par.  984.  The  respondent  relies 
principally  upon  a  section  of  the  Corporation 
Law  of  1868  relating  to  gas  and  water  cor- 
porations, and  published  as  paragraph  1401, 
Gen.  Stat.  1889,  which  reads  as  follows: 
•*  Any  gas  or  water  corporation  shall  have  full 
power  to  manufacture  and  sell  and  to  furnish 
such  ouantities  of  gas  or  water  as  may  be  re- 
quired by  the  city,  town,  or  village  where 
located,  for  public  or  private  buildings  or  for 
other  purposes;  and  such  coporations  shall 
have  power  to  lay  pipes,  mains,  and  conduct- 
ors fur  conducting  gas  or  water  through  the 
streets,  lanes, alleys,  and  squares  in  such  city, 
town,  or  village,  with  the  consent  of  the  mu- 
nicipal authorities  thereof  and  under  such 
rej^ulations  as  they  may  prescribe."  Cer- 
tainly there  is  no  express  power  conferred 
npon  the  municipal  authorities  by  this  sec- 
tion to  regulate  the  price  of  gas  or  water. 
Whether  they  might,  as  a  condition  of  their 
consent,  provide  that  gas  or  water  should  be 
furnished  to  the  city  or  to  its  inhabitunts  at 
not  exceeding  certain  prescribed  rates,  we 
S9L.R.A. 


need  not  now  inquire.  Consrnt  was  granted 
by  Ordinance  No.  268  to  the  Tola  Gas  &  Ckial 
Company,  its  successors  and  assigns,  without 
annexing  any  condition  as  to  rates,  except 
that  no  more  than  one  dollar  per  1,000  cubic 
feet  of  ras  should  be  cluirged  for  lighting  the 
public  buildings.  In  certain  cases  the  state 
may  fix  and  regulate  the  prices  of  commod- 
ities and  the  compensation  for  services,  bat 
this  is  a  sovereign  power,  which  may  not  be 
delegated  to  cities  or  subordinate  subdivis- 
ions of  the  state,  except  in  express  terms,  or 
by  necessary  implication.  No  such  power  is 
expressly  conferred  upon  cities  of  the  third 
class,  and  we  do  not  think  the  rif^ht  can  be 
implied  from  any  express  provision,  unless 
possibly  that  in  the  grant  of  consent  to  any 
person  or  corporation  to  so  use  the  streets  and 
public  grounds  of  the  city  a  condition  might 
be  imposed  as  to  the  maximum  rates  to  be 
charged. 

In  LetsisviUe  Natural  Oas  Oo.  v.  StaU,  185 
Ind.  49,  31  L.  R.  A.  784,  it  was  held  that 
municipal  cori)oration8  of  Indiana  have  no 
power  at  common  law  to  fix  by  ordinance  the 
price  at  which  natural  gas  shall  be  supplied 
to  consumers,  and  that  the  Act  of  March  7, 
1887,  providing  ''that  the  boards  of  trustees 
of  towns,  and  the  common  councils  of  cities, 
.  .  .  shall  have  power  to  provide,  by  or- 
dinance, reasonable  legulationi  for  the  safe 
supply,  distribution,  and  consumption  of 
natural  gas  within  the  respective  limits  of 
such  towns  and  cities,"  does  not  confer  the 
power  to  regulate  the  price  at  which  natural 
gas  shall  be  furnished;  overruling  the  case 
of  Rushville  V.  Bus?mUe  Naturai  Oas  Co.,  182 
Ind.  575,  15  L.  R.  A.  821.  In  the  opinion 
the  court  says :  ''To  secure  the  safe  supply 
and  use  of  natural  gas  is  one  thing,  and  to 
fix  the  price  at  whicn  gas  shall  be  supplied 
is  another  and  quite  a  different  thing."  In 
St.  Louis  V.  Bell  Teleph.  Co.,  96  Mo.  623,  2  L. 
R.  A.  278,  it  was  Eeld  that  neither  under 
its  authority  to  regulate  the  use  of  streets, 
nor  the  power  to  license,  tax,  and  regulate 
various  professions  and  businesses,  nor  the 
general  welfare  clause  permitting  the  pass- 
age of  all  such  ordinances  not  inconnisient 
with  the  provisions  of  the  charterer  the  laws 
of  the  state  as  may  be  expedient  in  maintain- 
ing the  peace,  good  government,  health,  and 
welfare  of  the  city,  its  trade,  commerce,  and 
manufactures,  can  the  city  of  St.  Louis  reg- 
ulate by  ordinance  the  tariff  of  charges  of  a 
telephone  company.  In  the  opinion  tne  court 
says :  "  We  are  at  a  loss  to  see  what  this 
power  to  regulate  the  use  of  the  streets  has  to 
do  with  the  power  to  fix  telephone  charges. 
The  power  to  regulate  the  charges  for  tele- 
phone service  is  neither  included  in  nor  inci- 
dental to  the  power  to  regulate  the  use  of 
streets,  and  the  ordinance  cannot  be  upheld 
on  any  such  ground." 

Under  the  section  of  oar  statute  hereinbe- 
fore fully  quoted  a  gas  or  water  company  may 
lay  its  pipes  and  mains  through  the  streets 
of  a  city  only  with  the  consent  of  the  mu- 
nicipal authorities,  and  under  such  regula- 
tions as  they  may  prescribe ;  but  the  regula- 
tions are  only  as  to  the  laying  of  pipes  and 
mains,  and  have  nothing  to  do'with  the  price 
of  the  gas  or  water  passing  through  the  pipes. 
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and  mipplied  to  oonanmers.  CJounael  for  the 
ivsponaent  cite  the  leading  cue  of  Munn  v. 
liiifhoii,  94  U.  8.  118.  34  L.  ed.  77,  and  others 
of  like  character,  to  the  cilect  that,  where  the 
owner  of  property  devotes  it  to  a  use  in  which 
Che  public  have  an  interest,  he  most,  to  the 
oxtent  of  the  interest  thus  acquired  by  the 
public,  submit  to  the  control  of  such  prop- 
erty by  the  public  for  the  common  /cood.  But 
in  these  cases  the  control  was  exercised  by 
the  legislature  either  directly  or  throuj^h 
municipalities  or  agencies  clothed  by  it  with 
the  power. 


In  the  present  case  the  legislative  authority 
is  wanting.  We  must  therefore  hold  that 
•aid  Ordinance  No.  868  is  inoperative  and 
void  as  to  said  Pryor  <&  Paullin,  their  heirs 
and  assigns,  in  so  far  as  the  same  purports  lo 
establish  the  price  for  gas  furnished  by  them 
to  private  consumers. 

The  petitioner  teiU  be  discharged  from  cua- 
tody. 

▲11  the  Justices  concur. 
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BARBER  ASPHALT  PAYING  CO., 
in  Err., 
e. 
City  of  HARRISBURG. 

(e41M.Bep.»L) 

▲  eltjr  havliifl:  the  power  to  p»Te  atreote 
sund  pay  therefor  lk*om  Ifea  treaeurj  is 

liable  for  the  cost  of  pavlnir  under  a  oontraot 
providing  that  nMemmente  shall  be  aooepted  by 
the  contmotor  In  payment,  and  tbat  the  city  shall 
not  be  othenrlie  liable  under  the  ooatract, 
whether  the  asBeesmenti  are  collectible  or  not, 
where  the  statute  under  which  tbey  are  made  te 
beld  invalid  and  the  aMesBments  are  therefore 
without  authority,  as  the  oootract  contemplates 
valid  charfiTQ*  on  the  property,  und  failure  to 
Diake  the  required  assesBmeDts  renderi  the  city 
In  default  upon  the  contract. 

Olovember  18. 1801) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
wanla  to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  compel  payment  of 
the  contract  price  for  paving  a  certain  street  in 
defendant  city.    Betereed. 

The  facts  are  stated  in  the  opinion. 

Before  Acheson,  Oireuit  Judge^  and  Butler 
and  Wales,  Dietriet  Judgee. 

Meeare.  Charlee  H.  Berfl^ner,  George 
Frederick  Keene,  and  A.  £k  Worthing- 
ton,  for  plaintiff  in  error: 

The  true  construction  of  the  contract  in 
question  is  that  the  dtv  of  Ebrrisburff  was  to 
make  an  assessment  and  assign  the  claims  based 
thereon  to  the  Barber  Company,  and  that  the 
contractor  in  stipulating  that,  upon  receiving 
■ach  claims,  it  would  assume  the  risks  of 
collecting  the  same,  did  not  agree  to  bear  the 
loss  that  might  result  from  failure  on  the  part 

Nora.— The  effect  of  contract  to  take  oaseflBments 
em  the  mode  of  compenaation  for  performance  of  a 
oontrart  for  a  public  improvement  has  become 
an  1ni...;rtant  question,  but  the  above  case  seems  to 
be  the  first  on  the  exact  point  there  decided. 

Vor  some  cases  on  the  general  subject  of  munloi- 
IMl  liability  on  contracts,  see  Schlpper  v.  Aurora 
.and.)  6  L.  B.  ▲.  S18,  and  noU. 

On  the  questlon,What  contracts  are  within  con- 
stitutional or  statutory  Umtt  of  indebtedness?  see 
Beard  v.  BopkinsvUle  (Kyj  28  L.  B.  A  «B. 
29L.R.  A. 

See  also  38  L.  R.  A.  259;  43  L. 


Pliff. '  of  the  dty,  from  want  of  power  to  make  ao j 
assessment  at  all. 

Hueeey  v.  Sibley,  M  Me.  192,  88  Am.  Rep. 
557;  White  v.  SnOl,  5  Pick.  425. 

When  this  contract  was  noade  the  city  of 
Harrisburg  was  authorized  by  law  to  pave 
Market  street  at  its  own  expense,  and  it  is  un^ 
versally  held  that  when  in  such  a  case  a  mu- 
nicipal corporation  employs  a  contractor  on 
public  improvements,  and  he  agrees  to  look 
solely  to  the  proceeds  of  special  assessments  for 
his  compensiition,  the  city  is  liable  if  it  turns 
out  that  it  was  without  authority  to  make  any 
valid  assessment,  unless  it  further  apt^ears  that 
the  city  was  required  by  law  as  a  condition  of 
its  liability  to  comply  with  certain  conditions 
precedent  and  has  failed  to  do  so. 

Hitchcock  V.  Galveeton,  96  U.  8.  841,  84  L. 
ed.  659;  Louisiana  v.  Wood,  108  U.  8.  298,  86 
L.  ed.  155;  Marsh  v.  Fulton  County  Suprs.  Tt 
U.  8.  10  Wall.  676,  19  L.  ed.  1040;  Chapman 
▼.  Douglas  County  Comrs,  107  CJ.  8.  848,  27  L, 
ed.  878;  Horton  v.  Shelby  County,  118  U.  8. 
425,  30  L.  ed.  178;  Central  Transp.  Co.  v. 
PuUman's  Palace  Car  Co.  139  U.  8.  24.  85  L. 
ed.  55;  Plsake  v.  New  Orleans,  139  U.  8.  842,  85 
L.  ed.  181;  Cfiieago  v.  People,  56  III.  827;  Seo- 
field  V.  Council  Bluffs,  68  Iowa,  695;  Polk 
County  Sav.  Bank  v.  State,  69  Iowa,  24;  Jfiller 
V.  Milwaukee,  14  Wis.  700;  Mahery.  Chicago, 
88  m.  212:  Chicago  v.  People,  48  111.  416;  Uu^ 
isville  V.  A/att,  5  B  Moo.  900;  Fishnr  v.  Si. 
Louis,  44  Mo.  482;  Kearney  v.  Covington,  1 
Met.  (Ky.)  841;  BiU  v.  Denver,  29  Fed.  Rep. 
844. 

The  question  involved  here  is  one  of  general 
law,  as  to  which  the  decisions  of  the  state  court 
are  not  binding  upon  the  federal  courts. 

Sunft  V.  Tyson,  41  U.  8.  16  Pet.  1,  10  L.  ed. 
865;  Carpenter  v.  Promdence  Washington  Ins, 
Co.  41  U.  8.  16  Pet.  495,  10  L.  ed.  1044;  ^oe- 
croft  V.  Matlett,  45  U.  8. 4  How.  858, 11  L.  ed. 
1008;  BusseU  v.  Southard,  58  U.  8.  12  How. 
189,  18  L.  ed.  927. 

Where  private  rights  are  to  be  determined 
by  an  application  of  common  law  rules  alone, 
this  court,  although  entertain iog  for  state  tri- 
bunals the  hishest  respect,  does  not  feel  bound 
by  their  decision. 

Chicago  v.  BMins,  67  U.  8.  2  Black,  418,  17 
L.  ed.  298. 

This  court  oon.«true^  all  contracts  brought 
before  it  for  coostruciion.  and  in  doing  so  its 
action  Is  independent  of  that  of  the  state  courir 
CC 
R.  A.  678;  48  L.  R.  A.  320. 
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-^bich  may  have  exercised  their  judgment  upon 
the  same  subject. 

United  StaUs  v.  Muscatine,  75  U.  8.  8  Wall. 
176,  19  L.  ed.  490;  New  York  Cent.  B.  Co.  v. 
Lockwood,  84  U.  8. 17  Wall.  857,  21  L.  ed.  627; 
Venice  v.  Murdoch,  92  U.  8. 494.  23  L.  ed.  588; 
Brooklyn  City  db  N.  B.  Co.  t.  National  Bank 
ffNew  York,  102  U.  8.  14,  26  L.  ed.  61;  Mprick 
▼.  Michigan  Cent.  B.  Co.  107  U.  8.  102,  27  L. 
cd.  825;  Liverpool  dt  O.  W.  Steam  Co.,  Limited 
?.  Phenix  Ins.  Co.  129  U.  8. 897,  82  L.  ed.  788. 

Mr.  William  H.  Middleton  for  defendant 
m  error. 

Butler,  District  Judge,  delivered  the  opin' 
Ion  of  the  court : 

The  plaintiff,  a  citizen  of  West  Virginia, 
and  the  defendant,  of  Pennsylvania,  entered 
Into  a  contract  on  August  13,  1887,  which 
contained  the  following  provisions : 

**The  said  The  Barber  Asphalt  Paving 
Company  to  furnish  all  tools,  implements, 
materials,  and  labor,  and  complete  to  the  sat- 
isfaction of  the  city  enfineer  of  the  citv  of 
Harrisburj;  all  such  work  as  mav  be  requisite 
to  pave  and  curb  Market  street  from  the  east- 
em  curb  line  of  Front  street  to  the  Pennsyl- 
vania Railroad ;  to  begin  the  work  under  this 
contract  upon  five  days'  notice  from  the  city 
engineer  and  complete  the  same  within  ninety 
days  from  the  commencement  of  said  work. 
The  pavement  to  be  laid  as  aforesaid  under 
this  contract  to  consist  of  a  cement  concrete 
base  at  least  six  inches  thick,  covered  with 
a  wearing  surface  of  asphaltum  at  least  two 
and  a  half  inches  thick ;  the  curbing  to  be  of 
granite ;  the  materials  to  be  of  the  very  best 
kind  obtainable,  and  the  pavement  to  be  laid 
and  all  the  work  to  be  done  thereon  in  ac- 
cordance with  the  plans  and  specifications 
prepared  by  the  city  engineer,  and  hereto  at- 
tached, which  plans  and  specifications  are 
hereby  made  part  of  this  contract. 

"  And  the  city  of  Harrisburg.  on  its  part, 
will  pay  to  the  said  the  Barber  Asphalt  Pav- 
ing Company  in  accordance  with  the  specifi- 
cations and  out  of  the  assessments  made  and 
levied  for  the  purpose,  the  following  prices : 
For  each  and  every  square  yard  of  pavement 
laid  under  this  contract,  the  sum  oi  two  dol- 
lars and  seventy- five  cents  (t2.75),  for  each 
and  every  lineal  foot  of  granite  curbing  the 
sum  of  one  dollar  and  fifty  cents  ($1.50),  but 
only  upon  the  measurements  of  the  city 
engineer,  and  at  such  intervals  and  in  such 
installments  as  he  may  determine. 

"  It  is  also  understood  and  agreed  that  the 
payments  aforesaid  provided  for  shall  be  paid 
as  follows:  First,  out  of  the  amount  of  the 
assessments  paid  into  the  city  treasury  by  the 
property  owners,  and  when  that  fund  is 
exhausted,  then  the  city  of  Harrisburg  will 
assign  to  the  said  the  Barber  Asphalt  Pavins 
Companv,  the  municipal  claims  assessed 
and  levied  upon  the  properties  abutting  on 
and  along  the  said  Market  street  between 
the  points  above  mentioned,  or  mark  the  same 
of  record  to  the  use  of  the  said  company,  and 
also  permit  the  use  of  the  corporate  name  of 
the  said  city  in  any  legal  proceedings  neces- 
sary or  proper  to  enforce  the  collection  of  the 
said  assessments. 

''It  is  also  understood  and  agreed  that  the 
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said  company  ahall  accept  the  said  aMe«- 
ments  in  payment  of  the  amoont  doe  it  under 
this  contract,  and  the  city  shall  not  be  other- 
wise liable  under  this  contract  whether  tlia 
said  assessments  are  collectible  or  not." 

The  plaintiff  performed  its  part  of  the  con- 
tract, and  received  on  account  $13,470.60, 
paid  from  assessments,  leaving  $21,729.93  of 
the  contract  price  unsatisfied.^ 

At  the  date  of  the  contract  the  defendant 
had  authority  to  pave  its  streets,  and  pay  for 
the  same  from  its  treasury.  It  believea  it  had 
authority  also  to  assess  the  cost  of  such  pay- 
ing on  abutting  propertiea,  and  transfer  the 
obligations  thus  created  in  payment  for  the 
work.  The  plaintiff  had  no  reason  to  doubt 
the  correctness  of  this  belief.  The  legisla- 
ture by  an  Act  of  May  24,  1887,  had  provided 
for  such  assessments.  The  supreme  court  of 
the  state,  however,  after  the  work  had  beoi 
completed,  declared  the  act  invalid.  S/ko^- 
maker  v.  Harrisburg,  122  Pa.  285 ;  BerghaiuM 
V.  Harrisburg,  122  Pa.  289 ;  Aya/rs'  App.  122 
Pa.  266.  2  L.  R  A.  577. 

The  defendant  went  through  the  form  of 
making  assessments;  and  the  property  hold-, 
ers  paid  $13,470.59,  before  the  invalidity  of 
the  statute  was  discovered.  Thev  refused, 
however,  to  pay  more ;  and,  the  defendant  de- 
nying liability  for  the  balance  due  under  the 
contract,  this  suit  was  <x>mmenced  to  recover 
it. 

On  demurrer  filed  to  the  plaintiff's  state- 
ment the  circuit  court  rendered  judj^ment  for 
the  defendant;  whereupon  the  plaintiff  ap- 
pealed, and  assigned  this  action  of  the  court 
as  error. 

Is  the  defendant  liable?  The  suit  Is  on  the 
contract,  and  the  liability  must  be  found  in 
it,  if  at  all. 

As  we  have  seen  the  defendant  had  power 
to  contract  for  paving  its  streets,  at  the  coat 
of  its  treasury.  It  did  not,  however,  so  con- 
tract in  terms.  Is  it  liable  to  pay  from  this 
source  in  consequence  of  the  terms  used  and 
the  facts  stated?  It  undertook  to  pay  the 
price  specified  by  assessments,  and  the  plain- 
tiff agreed  to  accept  these  in  discharge  of  its 
claim,  adding  that  ^'the  citv  shall  not  be 
otherwise  liable  whether  the  assessments 
be  collectible  or  not."  Omitting  the  lan- 
guage just  quoted,  there  could  be  no  doubt  of 
the  defendant's  liability.  The  case  would  be 
identical,  in  all  respects,  with  Eitehooek  v. 
Galveston,  96  U.  8.  841,  24  L.  ed.  659.  The 
language  quoted  does  not  however,  we  think* 
add  anythmfi^  to  the  force  or  effect  of  that 
which  precedes  it.  It  simply  expresses  what 
would  be  impl led  In  its  absence.  The  agree- 
ment to  accept  the  assessments  in  payment 
relieved  the  city  from  liability  to  nay  other- 
wise. By  it  the  plaintiff  assumea  the  risk 
of  collecting.  If  the  defendant.  In  such  case, 
had  made  and  transferred  the  contemplated 
assessments,  it  would  have  discharged  its  en- 
tire obligation ;  just  as  it  would  in  the  pres- 
ent case.  This,  however,  it  has  not  done. 
Its  attempt  to  do  it  failed ;  its  acts  in  this  re- 
spect were  a  nullity.  It  is  immaterial  that 
the  failure  resulted  from  want  of  authority — 
as  it  would  be  if  it  resulted  from  any  other 
cause  beyond  its  control.  It  undertook,  un- 
conditionally, to  make  and  transfer  aaaeas- 
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ments,  and  Its  failure  is  a  breach  of  the  con- 
tract. To  say  its  obi  igation  is  discharged  by 
a  vain  attempt  to  make  them ;  that  the  plain- 
tiff is  bound  to  accept  useless  forms  of  assess- 
ments, is  unreasonable.  The  parties  contem- 
plated valid  charges  on  the  property.  The 
term  *^ asaessmenf*  clearly  implies  this;  noth- 
ing short  of  a  lawful  assessment— one  capable 
of  enforcement,  satisfies  it.  It  was  such  as- 
sessments the  plaintiff  agreed  to  accept,  and 
assumed  the  risk  of  collecting.  The  parties 
were  mutually  mistaken  respecting  the  au- 
thority to  pay  in  the  special  manner  desig- 
nated ;  but  this  does  not  relieve  the  defend- 
ant from  its  obligation  to  pay. 

if  anything;  is  wanting  to  render  this  con- 
struction clearer,  it  may  be  found  in  the  fact 
that  the  language  involved  is  taken,  word  for 
word,  from  the  statute,  and  must  necessarily 
signify  here  what  it  does  there.  There  the 
term  "  assessment**  signifies,  and  can  only  sig- 
nify, a  proceeding  which  creates  a  charge  on 
the  propierty  specified.  The  statute  first  pro- 
Tides  for  this  proceeding  and  charge,  and 
then  for  its  transfer  to  the  contractor.  It  is 
thi»  charge  which  is  to  be  transferred,  and 
which  the  contractor  is  to  assume  the  risk  of 
collecting.  There  is  always  some  risk  at- 
tending such  collections.  Prior  liens,  or 
other  causes,  may  render  the  property  insuffi- 
cient to  pav.  And  this  only  is  the  risk  the 
statute,  ana  the  contract  made  under  it,  con- 
templated. 

The  defendant  havinff  failed  to  make  the 
required  assessments  is  in  default  upon  its 
contract,  and  must  make  reparation  by  pay- 
ing the  consequent  loss.  There  is  no  hard- 
ship in  it,  and  if  there  was  it  would  afford 
no  justification  or  excuse  for  shifting  it  to 
the  plaintiff.  The  defendant  has  receive 
full  value  for  what  he  is  required  to  pay ;  and 
if  the  contract  admitted  of  another  construc- 
tion we  would  strongly  incline  to  the  one 
adopted,  because  it  is  not  only  consistent 
with  the  intention  of  the  parties,  but  avoids 
the  great  injustice  of  allowing  the  defendant 
to  hold  and  enjoy  the  plaintiff's  property 
without  paying  for  it. 

There  is  abundant  authority  for  this  con- 
struction. Hiiehcoek  v.  OalteHan,  96  U.  8. 
841,  24  L.  ed.  659,  is  in  point  The  citv 
contracted  with  Hitchcock  to  do  certain  work 
upon  its  streets,  for  which  he  was  to  accept 
its  bonds  in  payment.  It  had,  however,  no 
authority  to  Issue  the  bonds,  and,  discover- 
ing this  while  the  work  was  in  progress, 
stopped  it  and  declined  to  pay  for  what  was 
done,  on  the  ground  that  the  contractor  had 
bound  himself  to  depend  apon  this  source  of 
payment  alone.  The  court,  deciding  that 
the  contract  contemplated  and  required  valid 
bonds,  and  that  the  city  had  failed  to  furnish 
such,  held  the  contract  broken,  and  the  city 
liable  to  pay  from  its  treasury.  In  principle 
this  case  is  not  distinguishable  from  the  one 
before  us.  The  court  says:  ''It  is  enough 
for  them  that  the  city  council  have  power 
to  enter  into  a  contract  for  the  improvement 
of  the  sidewalks;  that  such  a  contract  was 
made  with  them ;  that  under  it  thev  have  pro- 
ceeded to  furnish  materials  and  do  work, 
as  well  as  to  assume  liabilities ;  that  the  city 
has  received  and  now  enjoys  the  benefit  of 
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what  they  have  done  and  furnished ;  that  for 
these  things  the  city  promised  to  pay,  and 
that  after  having  received  the  benefit  of  the 
contract  the  city  has  broken  it.  It  matters 
sot  that  the  promise  was  to  pay  in  a  manner 
not  authorized  by  law.  If  payments  can- 
not be  made  in  bonds  because  their  issue  is 
ultra  vires,  it  would  be  sanctioaiug  rank  in- 
justice to  hold  that  payment  need  not  be 
made  at  all." 

White  V.  8neU,  5  Pick.  425;  Humy  ▼. 
SibUy,  66  Me.  192.  22  Am.  Rep.  557 ;  MiUer 
▼.  Milwaukee,  14  Wis.  700;  Bill  v.  Denver, 
29  Fed.  Rep.  844, — involved  the  same  ques- 
tion, and  were  similarly  decided.  In  GhicoQO 
V.  People,  56  111.  827 ;  Maker  v.  Chicago,  88 
111.  272;  LouiniUe  v.  Byatt,  5  B.  Mon.  200; 
Pusher  ▼.  8t,  LouU,  44  Mo.  482,  and  Scofield 
V.  Council  Blujfs,  68  Iowa,  695.— the  con- 
tractor distinctly  agreed  to  look  to  assess- 
ments alone  for  payment ;  and  yet  the  munic- 
ipalities, having  no  authority  to  make  them, 
were  held  liable  to  pay  otherwise. 

The  numerous  authorities  cited  by  the  de- 
fendant are  not  inconsistent  with  this  con- 
struction. Peake  v.  New  Orleans,  139  U.  S. 
842.  85  L.  ed.  181,  is  based  upon  an  es- 
sentially different  state  of  facts.  The  city 
was  not  a  party  to  the  contract  sued  on,  and 
in  no  wise  responsible  for  It.  The  work  was 
done  under  a  scheme  devised  by  the  state 
legislature,  and  under  a  contract  with  officers 
designated  by  it,  for  the  drainage  of  swamp 
lands,  (a  part  only  of  which  was  within  the 
city  limits)  for  the  benefit,  primarily,  of  its 
owners.  A  careful  examination  of  this  case 
will  show  that  it  rests  exclusively  on  these 
facts— though  the  last  paragraph  of  the  syl- 
labus, read  alone,  would  justify  a  different 
conclusion. 

Horter  v.  Philadelphia,  18  W.  N.  C.  40,  and 
Dickinson  v.  Philaddphia,  14  W.  N.  C.  867, 
as  we  understand  them,  rest  on  the  same 
principle.  In  the  first  the  improvement  was 
made  under  the  State  Statute  of  1855,  which 
provides  that  the  cost  of  such  work  shall  be 
borne  by  ad  joining  property  holders.  There 
was  no 'authority,  as  it  seems,  to  put  it  on 
the  city.  While  the  opinion  of  the  court, 
and  report  of  the  case,  are  very  brief,  the 
decision  appears  to  rest  on  this  ground.  If 
it  were  otherwise  the  case  would  be  in  direct 
confiict  with  Chicago  v.  People,  56  111.  327. 
In  Dickinson  v.  Philadelphia,  14  W.  N.  C* 
867,  the  city  appears  to  have  had  no  connec- 
tion whatever  with  the  work.  The  statute 
under  which  it  was  done  designated  an  officer 
to  do  it,  empowering  him  to  make  contracts 
and  collect  money  to  pay  the  cost.  That  he 
held  the  office  of  city  commissioner  of  high- 
ways is  immaterial ;  he  was  the  a$rent  of  the 
state  in  discharging  his  duties  under  the  stat- 
ute. Here  again  the  opinion  of  the  court  is 
very  brief,  and  the  report  of  the  case  so 
meager,  that  it  was  necessary  to  examine  the 
records  to  understand  what  was  decided— 
which  we  found  to  be  no  more  than  just 
stated. 

The  numerous  other  cases  cited  are  equally 
inapplicable.  In  BeUeview  Trustees  v.  Ilohn, 
82  Ky.  1,  the  municipality  was  without  au» 
thority  to  pay  except  by  assessments  on  ad- 
joining properties.     Saxton  v.   8t^   Joseph, 
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80  Mo.  168,  rests  on  the  cfty'e  want  of  power 
to  contract  as  it  did.  Casey  ▼.  Leatfentoorth, 
17  Kan.  189,  was  decided  on  the  fact  that  the 
city  had  kept  its  contract,  hy  collecting  and 
applying  the  assessments  named,  with  rea- 
sonable vigilance.  Newman  ▼.  Sylvester,  42 
Ind.  106,  was  a  suit  against  individuals,  and 


is  Inapplicable  to  the  ftusts  Involved  here. 
Other  cases  cited  may  be  distingnishod  as 
easily. 

T^te  judgment  U  tfierrfore  reversed,  and  the 
case  remanded  to  the  circuit  court  for  furtha 
proceedings. 


MARYLAND  COURT  OP  APPEALa 


John  H.  SHORT,  AppL, 

V. 

8TAT£  of  Maryland. 

(BOMd.80B.) 

▲   eonstitutloiial  proTiaioii  affalnat  a 
''leTjrintf  of  tazea  by  the  poU'*  is  not 


violated  by  a  statute  which  waa  ■ubetaDtlallyin 
foroe  wben  the  oonatltutlon  was  adopted  oom- 
pellinff  able-bodied  male  residentt  between 
twenty  and  fifty  yean  of  age  to  labor  two  days 
at  least  annually  in  repairioR  the  roads,  with  the 
privilege  of  fumlsblnff  a  substitute  or  paying- 
seventy-flve  oents  per  day  instead* 

(February  87,  ISOSw) 


KOTB.— PoQ  taxes, 
I.  What  are  poU  taxes, 
n.  Power  to  impose. 

IIL  nestriciions  and  UmitaHons, 

TV.  The  restriction  and  equation  of  (he  North 

Carolina  eonstUtUion. 
V.  Upon  whom  imposed, 

VI.  Place  of  taxation. 
VIL  The  levu  and  oaUeetionm 
VIII.  DisposUion. 

IX.  Paument  of  poU  taxes  as  a  qualification  of 
electors. 

L  What  are  poll  taxes, 

A  capitation  or  poll  rax  is  defined  to  be  a  tax  on 
the  poll  without  rofrard  to  property,  business,  or 
other  circumstances,  in  fiylton  v.  United  States 
(1796)  3  U.  S.  8  DaU.  171, 1  L.  ed.  556;  Head  Money 
Cases  (1883)  18  Fed.  Bep.  136;  Leedy  v.  Bourbon 
a895)  (Ind.)  40  N.  B.  Bep.  640. 

So  in  State  v.  Gszlay  (1831)  5  Ohio,  14,  poll  or 
capitation  taxes  are  defined  to  be  taxes  imposed 
numerically  upon  citizens  without  reference  to 
their  capacity  of  suptaininff  the  burden. 

And  in  Gardner  v.  Hall  (1866)  61 N.  C.  21,  a  capita- 
tion tax  is  defined  to  be  one  upon  the  peraon 
simply,  without  any  reference  to  hia  property,  real 
or  personal,  or  to  any  business  in  which  he  may  be 
engacred,  or  to  any  employment  which  he  may  fol- 
low. 

A  tax  paid  by  a  person  in  consequence  of  his 
ownership  of  property,  of  a  license  to  follow  a 
trade  or  profession,  or  of  makinir  profits  by  the  use 
of  money  or  other  thing  granted  to  him  either  in 
wrltinff  or  orally  by  the  state,  or  by  the  permission 
of  the  state,  cither  exproesed  or  implied,  is  not  a 
capitation  or  poll  tax.  Dictum  in  Gardner  v.  Hall, 
supra. 

There  is  a  clear  distinction  between  a  tax  on  cer- 
tain specified  classes  of  busniess  where  the  skill  of 
the  operator  is  a  source  of  profit,  or  where  the 
public  is  oppealed  to  for  patronnge  and  protection 
of  a  fixed  and  regular  businc««,  and  a  tax  cover- 
ing all  persons  whatever  may  be  their  occupation. 
Dictum  In  Burcb  v.  Savannah  (1871)  42  Ga.  506. 

Thus,  in  Williams*  Oise  a840)  2  Bland,  Ch.  186.  It 
was  said  that  a  tax  of  so  much  a  head  on  every 
slave  is  properly  a  tax  upon  the  profits  of  a  certain 
species  of  stock  employed  in  airricultureand  not  a 
capitation  tax,  and  as  a  greater  part  of  the  slave 
owners  are  both  cultivators  and  owners  of  land, 
the  final  payment  of  the  tax  would  fall  upon  them 
In  tbeir  quality  of  land  owners  without  any  retri- 
bution. 

So  a  succession  tax  is  not  a  capitation  exaction, 
echoley  v.  Be w  a874)  W  (7. 8. 28  Wall.  831, 28  L.  ad.  08. 
20  L.  RA. 


And  the  tax  on  **dead  heads**  applied  to  persona 
other  than  the  president,  directors,  offlceis,  agenta* 
or  employ^  of  a  railroad  company  who  are  per- 
mitted to  travel  on  the  road  without  paying  fare, 
imposed  by  North  (3arolina  Act  of  1860,  chap.  31« 
0  12.  is  not  a  poll  tax  within  the  provisions  of  N.  CL 
Const.  1836,  art  4, 1 8,  providing  for  their  imposl- 
tton,  but  a  mere  tax  upon  the  privilege  of  a  tree 
ride.    Gardner  v.  Hall  (1866)  61  N.  C  2L 

So  a  tax  of  a  fixed  sum  upon  all  passengers  leav- 
ing or  carried  out  or  tne  state  is  not  a  poll  tax 
within  the  provision  of  Nevada  Const,  art.  2,  •  7. 
limiting  the  right  of  the  legislature  to  levy  poll 
taxes  as  to  amount  and  as  to  the  persons  upon 
whom  imposed.  B»  parte  Crandall  (1685)  1  Nev. 
2M. 

And  the  duty  of  fifty  cents  for  each  pasBeDger, 
not  a  citizen  of  the  United  States,  who  comes  by 
steam  or  sail  vessel  from  a  foreign  port  to  a  port 
within  the  United  States,  required  to  be  paid  by 
the  master,  owner,  agent,  or  consignee  of  every 
such  \'essel  by  the  Act  of  Congress  of  August  8, 
188:!,  is  not  a  capitation  tax,  requUred  by  article  1, 
section  9,  of  the  Federal  Constitution  to  be  laid  In 
proportion  to  the  census,  but  a  rax  upon  the  busi- 
uess  of  the  carrier  measured  by  the  number  of  such 
passengers,  though  the  presumption  may  be  that 
he  will  make  the  passenger  pay  the  tax.  Head 
Money  Cases  (1868)  18  Fed.  Bep.  13&. 

Nor  does  Ohio  Act  of  March  81.  1864,  providing 
that  all  persons  subject  to  military  duty,  and  who 
are  not  members  of  some  volunteer  organiaation, 
shall  either  become  such  or  pay  into  the  county 
treasury  annually  the  sum  of  $4.  which  payment 
shall  be  a  commutation  for  fines  and  penalties  for 
neglect  to  perform  military  service,  conflict  with 
Ohio  Const.,  art.  12,  S 1,  prohibiting  the  levying  of 
poll  taxes,  as  such  commutation  is  not  a  tax  but  a 
mere  instrumentality  for  the  enforcement  of  mili- 
tary duty.  Houston  v.  Wright  (1864)  15  Ohio  St. 
818. 

Neitherare  taxes  upon  professions  and  occupa- 
tions of  skill  as  taxes  upon  lawyens,  doctors,  pho- 
tographers, auctioneers,  bank  agents,  wholesale 
and  retail  dealers,  peddlers,  etc  poll  taxes.  Die- 
tum  in  Buroh  v.  Savannah  09Ht  42  Ga.  666. 

And  taxes  of  a  fixed  amount  imposed  upon  law- 
yers are  designed  to  operate  upon  the  profits  of  a 
lucrative  profession,  and  are  not  poll  or  capttation 
taxes  within  the  provision  of  tlie  Ohk>  (3onatitu- 
Uon  prohibiting  their  levy.  State  v.  (tealay  (1881) 
5  Ohio,  14. 

So  in  State  v.  Hibbard  (18S7)  8  Ohio,  68.  the  aotloo 
was  for  debt  to  recover  a  tax  assessed  upon  aprac^ 
ticing  attorney  and  oounseUor  at  law,  but  aa  no 
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APPEA.L  by  defeDdaot  from  a  judgment  of 
the  Circuit  Court  for  Dorchester  County 
imposiniif  upon  bim  a  fine  for  refusal  to  com- 
ply with  a  notification  of  the  supervisors  of 
public  roads  to  labor  upon  the  roads  in  Fork 
district  for  the  time  required  by  statute.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Menrt.  Geortre  M.  Russum  and  8.  T« 
Milbourne  for  appellant. 

Mef9n.  John  Prentiss  Poe*  Atty-Oen.^ 
and  P.  Ij.  Goldsboroof^h,  for  respondent: 

Every  parish  is  bound  of  common  right  to 
keep  the  highroads  that  xo  through  it  in  good 
and  sufficient  repair;  unless  by  reason  of  the 
tenure  of  lands,  or  otherwise,  this  care  Is 
consigned  to  some  particular  private  i^erson. 
]^om  this  burthen  no  man  was  exempt  by  our 


ancient  laws,  whatever  other  immunities  he 
might  enjoy;  this  being  part  of  the  trinoda 
neeeuiias^  to  which  every  man's  estate  was  sub- 
ject. 

1  £1.  Com.  858.  859. 

The  obligation  to  repair  the  public  roada 
in  Maryland  rests  upon  the  county  commis- 
sioners. ' 

Anne  Arundel  County  fkmre.  v.  Duekett,  20 
Md.  468,  88  Am.  Dec.  557;  Oilvert  County 
Comn,  V.  Oil>§on,  86  Md.  220;  Baltimore 
County  Comre,  v.  Baker,  44  Md.  1. 

The  burden  of  improving  and  repairing  the 
common  highways  of  the  country,  except  in 
the  urban  districts,  is  generally  laid  upon  the 
people  in  the  form  of  an  assessment  of  labor. 

Cooley,  Const  Lim.  6th  ed.  *629,  680; 
Cooley,Taxn.  p.  14;  Dill.  Mun.  Corp.  676, 760- 


arKumeot  was  adduced  on  either  side  judfrment 
was  flri  ven  for  the  reoovery  of  the  tax  tntJb  sOcntio. 

But  State  v.  Hibbard,  supra^  Is  referred  to  in 
State  V.  Gazlay,  mtpra^  as  bavin?  been  decided 
upon  the  same  principle  as  itbat  upon  which  the 
latter  case  turned. 

So  an  assessment  of  road  labor  which  may  be 
oommured  by  payment  of  a  specified  rate  per  day 
Is  not  a  capitation  tax,  from  the  imposition  of  which 
persons  over  sixty  years  of  ajre  are  exempted  by 
Illinois  Const.,  art.  1, 1 9.  Fox  v.  Rookford  (1866)  88 
I11.46L 

And  the  highway  labor  required  of  men  between 
twenty-one  and  fifty  years  of  ace,  by  Bums*  Ind. 
Rev.  Stat  18M.  B  0819,  is  not  in  the  nature  of  a  poll 
tax  so  that  an  exemption  from  poll  taxes  will  ap- 
ply thereto,  but  rather  in  the  nature  of  a  military 
or  Jury  service.  Leedy  v.  Bourbon  (1885)  (Ind.)  40 
N.  B.  Rep.  640. 

And  road  labor  Is  not  a  tax  so  that  a  statute  ex- 
empting a  director  of  public  schools  from  working 
on  the  roads  will  operate  to  exempt  him  from  a 
road  tax  assessed  upon  his  property.  McDonald 
▼.  Madison  County  a867)  48  HI.  22. 

Neither  Is  the  Imposition  of  labor  for  road  pur- 
poses on  individuals  lrr«>8pectlve  of  property  a  tax 
within  the  provision  of  lU.  Ck)nst.,  art.  9,  S6,  that 
taxes  levied  for  corporate  purposes  shall  be  uni- 
form as  to  persons  and  property  within  the  cor> 
porate  limits.    Pleasant  v.  Kost  a868)  29  HI.  480. 

And  an  assessment  of  a  designated  fixed  number 
of  days*  road  labor,  which  may  be  satisfied  by  the 
payment  of  a  fixed  sum  In  lieu  thereof,  Is  not  a 
capitation  tax  within  HL  Gonst.  1848,  art.  9,  81, 
providing  for  the  imposition  of  a  capitation  tax 
upon  all  able-bodied,  free  white  male  inhabitants  of 
the  state  between  the  ages  of  twenty-one  and  sixty 
years  of  age  who  are  entitled  to  the  right  of  suf- 
frage.   Macomb  v.  Twaddle  (1879)  4  HL  App.  254. 

Nor  Is  the  burden  Imposed  on  land  owners  by 
the  Louisiana  parochial  road  laws  requiring  them 
to  repair  at  their  own  expense  the  roads  In  front  of 
their  property  a  tax  within  the  meaning  of  a  con- 
stitutional limitation  upon  municipal  power  to  Im- 
pose taxes.  Barrow  v.  Hepler  (1882)  84  La.  Ann. 
862. 

And  Ohio  Bev.  Stat.,  1 4717,  providing  that  desig- 
nated persons  shall  be  liable  annually  to  perform 
two  days*  labor  on  the  highways  under  the  direc- 
tion of  the  road  supervisor  of  the  road  district 
in  which  be  resides,  does  not  conflict  with  the  pro- 
vision of  the  Ohio  constitution  by  which  the  gen- 
eral assembly  is  forbidden  to  levy  a  poll  tax  for 
county  or  state  purposes.  Dennis  v.  Simon  (1884) 
la  Ohio  St.  288. 

And  the  performance  of  labor  on  the  highways 
by  the  perK>n  against  whom  It  is  assessed  is  not 
the  payment  of  a  tax  within  the  meaning  of  the 
89L.aA. 

See  also  37  L.  R.  A.  246. 


New  York  Act  of  1801,  chapter  184,  providing  that 
persons  coming  to  Inhabit  a  town  or  city,  who  shall 
have  paid  their  share  toward  the  public  taxes 
thereof  for  two  years,  shall  be  adjudged  to  have 
obtained  a  legal  settlement  therein,  the  word 
^taxes'*  meaning  contributions  In  money,  not  labor 
or  personal  services.  Amenla  Overseers  of  Poor 
V.  Stanford  Overseers  (1810)  6  Johns.  92. 

So  in  Starksborough  v.  Hlnesburgh  (1841)  IS  Vt. 
21&,  the  question  whether  the  assessment  and  pay- 
ment of  a  highway  tax  m  labor  would  be  sufficient 
to  give  a  settlement  to  the  person  taxed  under 
Vermont  Act  of  1797  was  raised  but  not  decided. 
But  the  court  said  that  had  it  been  necessary  to 
decide  it  perhaps  the  same  construction  would 
have  been  given  the  statute  as  that  given  in  . 
Amenla  Overseers  of  Poor  v.  Stanford  Overseers, 
etstira. 

And  a  commutation  street  tax  of  $8  In  lieu  of 
working  on  the  streets  Is  not  a  poll  tax  and  is  not 
obnoxious  to  a  constitutional  prohibition  against 
levying  poll  taxes.  Johnston  v.  Macon  (1879)  68 
Ga.64ft. 

And  in  Pleasant  v.  Kost  (1868)  29  111.  490,  it  was 
said  that  an  assessment  for  street  and  highway 
purposes  Is  not  a  capitation  tax. 

And  m  Rt  Bassler  il886}  86  Kan.  678.  It  was  said 
that  a  commutaUon  of  road  labor  in  money,  while 
in  the  nature  of  a  tax,  is  not  In  common  speech, 
or  in  customary  revenue  legislation,  understood  as 
embraced  in  the  term. 

In  Eanbault  v.  Mlsener  (1874)  20  Bllnn.  896,  how- 
ever. It  was  said  that  the  poll  tax  which  Is  levied 
and  collected  in  most  of  the  olUes  of  the  state  is 
closely  analogous  to,  and  seems  to  be  to  some  ex- 
tent a  substitute  for,  the  highway  labor  tax,  or  the 
highway  poll  tax  as  it  may  be  called,  which  from 
the  earliest  times  has  been  levied  and  assessed  upon 
the  inhabitants  of  townships  under  general  laws. 

And  In  HasMtt  v.  Walls  (1874)  9  Nev.  387,  it  was 
held  that  the  annual  road  tax  of  %i  imposed  upon 
designated  persons  by  Nevada  Highway  Act  of 
1878  (Comp.  Laws,  I  8027),  providing  also  that  two 
days^  labor  shall  be  received  in  full  satisfaction  of 
such  tax,  is  a  capitation  or  poll  tax  within  the 
meaning  of  the  provision  of  the  Nevada  Constitu- 
tion, art.  2.  S  7,  designating  what  poll  taxen  may  be 
levied,  whether  regarded  as  a  levy  of  money  or 
services. 

The  court  in  Hassett  v.  Walls,  tiuipra^  flatly  re- 
fused to  follow  Sawyer  v.  Alton,  i^fra;  Pleasant  v. 
Koeu  aupro,  and  Fox  v.  Bockford,  mtpra,  saying 
that  were  the  law  of  Nevada  like  that  of  niinois, 
which  requires  labor  and  aUows  it  to  be  commuted 
into  money,  while  Nevada  levies  a  money  tax  but 
allows  commutation  In  labor,  the  conclusion  would 
be  the  same.  Blther  Is  and  both  are  capitation  of 
poll  taxes;  one  In  money;  the  other  ia  service. 
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709;  Elliott,  Roads  &  Streets,  7;  Burroughs, 
Taxn.  §§  5,  0:  1  Minor,  Inst.  2(1  ed.  p.  115; 
8taU  V.  Halifax  Comrs.  16  N.  C.  847;  Sawver 
T.  AUon,  4  111.  180;  Pleamnt  v.  Kosi,  29  III 
494;  Gxfper  ▼.  A$h,  76  111.  11;  Tipton  v.  Nor- 
man, 72  Mo.  880;  Johnston  ▼.  Macon,  62  Ga. 
645;  MiUer  ▼.  Gorman,  38  Pa.  811;  8tark»- 
horough  v.  Einesburgh,  18  Vt.  215;  Amenia 
Overseen  of  Poor  v.  Siaitford  Overseers,  6 
Jobhs.  92;  Baltimore  v.  Gre0/i  if(mn<  Cemetery 
Props.  7  Md.  581. 

I^either  is  taxation  for  a  public  purpose, 
however  great,  the  taking  of  private  property 
for  public  use  in  the  sense  of  the  constitution. 

Mobile  County  v.  Kimball,  102  U.  S.  708.  26 
L.  ed.  241:  Moale  v.  Baltimore,  5  Md.  820,  61 
Am.  Dec  276;  Oroffy,  Frederick  City,  44  Md. 
77. 


Nor  can  it  be  Justlv*  treated  as  a  poll  tax 
within  the  meaning  of  the  15th  article  of  the 
Bill  of  Rights. 

William^  Case,  8  Bland,  Ch.  254;  StaU  ▼. 
Cumberland  <fi  P.  R.  Go.  40  Md.  51:  WeOsT. 
ByattsviUs  Comrs.  20  L.  R.  A.  89, 77  Md.  141; 
McMahon's  Maryland,  897-401;  Hagarv.  £U- 
damation  Disk  No.  108,  111  U.  S.  705.  28  L. 
ed.  571;  Daly  t.  Morgan,  1  L.  R.  A.  757,  69 
Md.490. 

Robinson*  Oh.  J.,  delivered  the  opinion 
of  the  court : 

By  the  Public  Local  Laws  for  Dorchester 
county,  all  able-bodied  male  residents  of  the 
county,  above  twenty  and  imder  fifty  years 
of  age,  are  compelled  to  labor  two  days  at 
least  in  every  year  in  repairing  the  roads  of 


IL  PotDer  to  impose. 

Id  Gardner  v.  Hall  (1866)  61  N.  C.  n,  it  was  said 
that  poll  taxes  are  rlfirbtfuUy  imposed  because  of 
the  protection  which  the  govemmeot  affords  to 
tbe  person.  Independently  of  the  coDoection  in  re- 
lation of  the  person  to  any  tbloff  else. 

And  statutes  imposinsr  them  are  usually  upheld 
In  tbe  absence  of  direct  oonstitutional  prohibition. 

Thus  Mass.  Stat  1852,  chap.  801,  makinfr  persons 
having  their  domioU  in  Boston  on  tbe  first  day  of 
January  subject  to  taxation  therein  includinfir  poll 
taxes  on  tbe  first  day  of  May,  altbouflrb  they  may 
have  removed  therefrom  before  that  time,  is  within 
tbe  constitutional  power  of  the  legislature.  Lee  v. 
Boston  (1864)  2  Gray,  484. 

So  Minn.  Ck)n8t.,  art.  9,  S  l,providinfir  that  all  taxes 
to  be  raised  shall  be  as  nearly  equal  as  may  be, 
does  not  prohibit  taxation  by  the  poll  as  it  had  al- 
ways been  practiced  in  that  state.  Faribault  v. 
Misener  (1874)  20  Minn.  806. 

And  a  city  charter  exempting;  firemen  from  the 
payment  of  poll  taxes  and  an  ordinance  directing 
the  levy  and  assessment  of  a  poll  tax  upon  all 
qualified  voters  except  such  as  are  exempt  by  the 
provisions  of  the  charter,  are  not  reputrnant  to  that 
provision  of  the  Minnesota  constitution.    Ibid. 

This  ruling  was  placed  in  part  upon  the  ground 
that  the  lonir-continued  acquiescence  of  the  people 
in  the  laws  under  which  poll  taxes  have  been  col- 
lected throughout  the  states  has  established  a  leg- 
islative and  popular  construction  of  the  constitu- 
tional provision  in  favor  of  their  validity,    ibid. 

So  in  East  Portland  v.  Multnomah  Ck)unty  (1876) 
6  Or.  68,  it  was  held  that  a  city  charter  which  ex- 
empts the  inhabitants  of  the  city  from  road  taxes 
and  assessment  for  road  work,  and  vests  authority 
in  the  trustees  to  assess  and  collect  the  annual  sum 
of  ti  from  each  male  inhabitant  of  a  designated 
age,  does  not  violate  Or.  Const.,  art.  0,  S 1,  provid- 
ing that  the  legislative  assembly  shall  provide  a 
uniform  and  equal  rate  of  assessment  and  taxa- 
tion; but  nothing  was  said  as  to  whether  or  not  the 
impositions  were  poll  taxes. 

And  this  ruling  was  followed  In  Astoria  v.  Clat- 
sop County  (1877),  cited  in  note  to  6  Or.  68,  and 
Multnomah  County  v.  Sliker  (1881)  10  Or.  6&,  both 
involving  the  same  faots. 

And  in  Ottawa  County  Comrs.  v.  Kelson  a877)  10 
Kan.  234, 27  Am.  Hep.  101,  it  was  said  that  capitation 
taxes  or  poll  taxes  or  requirements  to  work  on  the 
roads  do  not  come  within  the  constitutional  pro- 
visions requiring  a  uniform  and  equal  rate  of  as- 
sessment and  taxation. 

In  Taylor  v.  Chandler  0878)  0  Heisk.  840,  however. 
Involving  the  question  of  the  rights  to  impose  local 
assessments  for  paving  a  street  under  the  provision 
of  the  Tennessee  constitution  requiring  taxes  to  be 
imposed  on  the  principle  of  uniformity  and  equal- 
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ity,  it  was  said  that  the  constitution  does  not  in- 
clude the  exaction  of  services  from  an  individual 
in  the  power  to  tax,  and  that  the  principle  of  uni- 
formity and  equality  excludes  the  power  to  tax  on 
any  other  principle  either  for  general  or  local  pur- 
poses. 

So  in  Nance,  a  Girl  of  Color,  v.  Howard  a828)  1  HL 
183,  it  was  said  that  the  provision  of  lU.  Const.,  aru 
8,  S  20.  that  the  mode  of  levying  a  tax  shall  be  hy 
valuation,  so  that  every  person  shall  pay  a  tax  In 
proportion  to  the  value  of  the  property  in  his  pos- 
session, would  seem  to  inhibit  poll  taxes. 

But  a  different  rule  seems  to  have  been  adopted 
by  the  subsequent  decisions. 

Thus  in  Sawyer  v.  Alton  (1841)  4  IlL  127,  it  was  held 
that  the  imposition  of  a  poll  or  capitation  tax  is 
not  prevented  by  that  provision  the  requirement 
applying  to  property  taxes  and  not  preventing  the 
imposition  of  other  kinds. 

And  a  charter  provision  that  the  common  coun- 
cil shall  have  the  exclusive  right  to  call  on  all  male 
persons  between  the  ages  of  twenty-one  and  fifty 
years,  residents  of  the  city,  to  perform  three  days* 
labor  on  tbe  roads  and  bridges  annually  or  pay  91 
for  each  day  he  shall  refuse  to  labor,  does  not  con- 
travene that  provision.    Sawyer  v.  Alton,  supra. 

Nor  does  a  similar  charter  provision  conflict  with 
article  0,  section  2.  of  the  Constitution  of  1848,  re- 
quiring the  general  assembly  to  provide  for  the 
levying  taxes  by  valuation  so  that  every  person 
shall  pay  a  tax  in  proportion  to  the  value  of  his 
property.    Macomb  v.  Twaddle  (1870)  4  111.  App.  264. 

So  the  provision  of  the  Missouri  constitution  that 
taxation  upon  property  shall  be  in  proportion  to  its 
value,  does  not  prohibit  the  imposition  of  poll 
taxes.  Dictum  in  Glasgow  v.  Bowse  (1800)  48  Mo. 
480. 

And  New  Jersey  Law  of  1883,  providing  that 
there  shall  not  be  assessed  upon  any  inhabitant  of 
this  state  any  poll  tax  for  any  of  thepurpoees  pro- 
vided for  in  any  special  or  local  law  in  excess  of  $1, 
is  not  a  special  or  local  law  which  cannot  be  passed 
without  notloe  of  the  intention  to  apply  for  it  un- 
der the  provisions  of  the  New  Jersey  constitution, 
where  there  had  previously  existed  local  laws  au- 
thorizing oountlea,  dties,  and  townships  to  assesi 
special  poU  taxes  in  amounts  ranging  from  $1  to 
$25  per  bead.  State  v.  Bssex  County  Board  of 
Chosen  Freeholders  (1884)  45  N.  J.  L.  604. 

So  the  performance  of  labor  for  the  repair  of 
highways  and  streets  upon  an  assessment  or  levy 
payable  in  labor  is  not  in  voluntary  servitude  within 
the  prohibition  against  its  imposition  in  tbe  federal 
and  state  constitutions.  Be  X>aa8ler  c  1866)  36  Kan. 
678. 

And  road  assessments  or  levies  are  not  debts 
within  the  meaning  of  the  oonstitutlooai  provision 
abolishing  Imprisonment  for  debt    BM, 
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said  county,  with  the  privilege,  however, 
of  furni»hing  a  substitute,  or  of  paving  co 
tlic  ronil  supervisor  seventy- five  cents  for  each 
day  8uch  person  mav  be  summoned  to  labor, 
Uie  money  thus  paid  to  be  expended  in  re- 
pairing the  roads.  And  it  further  provides 
that  any  one  neglecting  or  refusing  to  per- 
form such  labor,  or  to  provide  a  substitute, 
or  to  pay  seventy- five  cents  per  dav  for  each 
and  every  day  he  may  be  summoned  to  work, 
shall  be  guilty  of  a  misdemeanor,  and,  upon 
trial  ana  conviction  before  a  justice  of  the 
peace,  shall  be  fined  seventy-five  cents  for 
each  day's  delinquency  and  costs,  and  shall 
stand  committed  until  the  fine  and  costs  are 
paid.  Pub.  Local  Laws,  art.  10,  §^  268-270, 
title  *  Dorchester  County,*  And  the  act  fur- 
ther provides  that  any  one  aggrieved  by  the 


judgment  of  the  luatioe  of  the  peaoe  nay 
appeal  to  the  circuit  court  The  main  ques- 
tion, and  the  only  one  it  seems  to  tu  aoout 
which  there  can  be  any  real  contention,  la 
whether  this  local  law  is  in  conflict  with  the 
constitution,  which  declares  *'that  the  levy- 
ing of  taxes  by  the  poll  is  grievous  and  op- 
pressive and  ought  to  be  prohibited. "  Const. 
1867,  Declaration  of  Rights,  art.  15.  And, 
in  construing  the  meaning  of  this  article, 
we  must  bear  in  mind  that  the  same  declara- 
tion is  to  be  found  in  the  Constitution  of 
1776,  and  in  every  constitution  adopted  in 
this  stote  down  to  the  Constitution  of  1867. 
So  the  question  comes  to  this :  Is  compul- 
sory labor  imposed  upon  persons  residing  is 
the  several  election  districts  of  a  county,  for 
the  purpose  of  keeping  the  roads  in  repair. 


And  the  sflseeement  iXBjable  In  road  labor  on  the 
hlRhways  and  streets  provided  for  by  Kan.  Stat 
1881.  obap.  37,  is  not  a  tax  or  an  embargo  upon  the 
right  to  vote,  thoufirh  the  list  of  registration  Is  used 
in  osocrtaining  who  are  liable  to  work  upon  the 
streeTs.    IMd, 

8o  in  Loughborough  v.  Blake  (1880)  18  U.  S.  6 
Wheat.  317,  6  L.  ed.  96,  it  was  said  that  the  power 
to  levy  and  collect  taxea,  which  Includes  direct 
taxes,  is  co-extensive  with  the  power  to  levy  and 
oolleot  duties,  imposts,  and  excises  which  extends 
throughout  the  United  States  Including  the  Dis- 
trict of  Columbia  and  the  territories.  But  there 
was  nothing  in  this  case  to  show  whether  the  tax 
was  or  was  not  a  poU  tax. 

The  power  of  congress  to  levy  direct  taxes  upon 
the  District  of  Columbia  does  not  depend  solely 
upon  the  grant  of  exclusive  legisiatloo,  and  Is  not 
confined  to  district  purposes  only  in  like  manner 
■0  tne  legislature  of  a  state  may  tax  the  people  of 
the  Btete  for  state  purposes.  Loughborough  v. 
Blake,  supra. 

And  the  principle  of  American  Jurisprudence 
that  representation  is  inseparable  from  taxation 
does  not  prevent  the  Imposition  by  congress  of  di- 
rect taxps  upon  the  District  of  Columbia  and  the 
territories.    iMd. 

nT.  lUBh-ieMonB  and  UmltotiOTis. 

Poll  taxes  have  not  always  been  regarded  with 
favor  and  the  power  to  impose  them  has  been  fre- 
quently limited  and  restrained  by  constitutional 
proTiftlons. 

Thus  a  constitutional  provision  in  Arkansas  in- 
hibits poll  taxes  except  for  county  purposes. 
JXrtum  in  Washington  v.  State  a858)  13  Ark.  752. 

And  Ga.  Const.,  art.  I,  I  29,  prohibits  poll  taxes 
except  for  educational  purposes,  and  limits  them 
even  for  that  purpose  to  $1  per  polL  Buroh  v.  Sa- 
vannah (1871)  42  Ga.  600. 

So  Maryland  Declaration  of  Rights,  art  18,  de- 
clares that  the  levying  taxes  by  the  poll  is  grievous 
and  oppressive  and  ought  to  be  abolished.  Will- 
lams*  Case  (1840)  3  Bland,  Ch.  1B0. 

And  the  bill  of  rights  of  Ohio  provides  that  the 
levying  taxes  by  the  poll  is  grievous  and  oppressive; 
therefore  the  legislature  shall  never  levy  a  poll  tax 
for  county  or  state  purposes.  Dielum  in  Faribault 
T.  Misener  (1874)  20  Minn.  808. 

And  Nev.  Const.,  art.  2, 1 7,  directing  the  legisla- 
ture  to  provide  by  law  for  the  payment  of  an  an- 
nual poll  tax  of  not  lees  than  $2,  nor  exceeding 
$4.  by  each  male  person  resident  in  the  state  be- 
tween the  ages  of  twenty-one  and  sixty  years,  one 
half  to  be  applied  for  state  and  one  half  for  county 
purposes,  limits  the  power  of  the  legislature  to  the 
fanpoeition  of  the  poll  tax  therein  provided  and 
precludes  the  imposition  of  any  other.  Hassett  t. 
Walla  a874)  8  Nov.  887. 
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So  the  Federal  Constitution  provides  that  no 
capitation  or  other  direct  tax  shall  be  laid  unless 
in  proportion  to  the  census  therein  directed  to  be 
taken.  Hylton  v.  United  States  (1796)  3  CT.S.  8  DalL 
171, 1 L.  ed.  666:  Loughborongh  v.  Blake  (1820)  IB  U. 
8.  5  Wheat.  317.  5  L.  ed.  08;  Springer  v.  CTnlted 
States  (1880)  102  U.  8.  587, 26  L.  ed.  268. 

And  that  a  capitation  or  poll  tax  is  a  direct  tax. 
within  the  Federal  Constitution  has  been  re- 
peatedly asserted.  Hylton  v.  United  States,  supra; 
Pacific  Ins.  Co.  v.  Soule  a868)  74  U.  &  7  WaU.  488. 1ft 
L.  ed.  05;  Veazie  Bank  v.  Fenno  OSf»)  75  U.  &  • 
WalL  688, 18  L.  ed.  482;  Springer  v.  United  States^ 
tuprcL, 

Indeed  by  the  express  words  of  the  oonstitutioa 
they  are  direct  taxes  required  to  be  laid  aooordlov 
to  the  census  therein  required  to  be  taken.  DCeeimi 
in  Scholey  v.  Bew  (1874)  00  U.  &  28  Wall.  88U  »  L. 
ed.09. 

The  census  referred  to  In  the  provision  of  the 
Federal  Constitution  that  no  oairitation  or  other 
direct  tax  shall  be  laid  unless  in  proportion  to  the 
census  therein  provided  for,  is  the  one  required  Id 
the  provision  of  the  constitution  maldng  numbers 
the  standard  by  which  both  representatives  and 
direct  taxes  shall  be  apportioned  among  the  states. 
Loughborough  v.  Blake,  miprck. 

The  Federal  Constitution,  art.  1, 1 20,  providing 
that  representatives  and  direct  taxes  shall  be  ap- 
portioned among  the  several  states  which  may  be 
included  in  the  union  according  to  their  number, 
does  not  prevent  the  imposition  of  a  direct  tax  ac- 
cording to  such  apportionment  upon  the  Distriot 
of  (>>lumbia  or  upon  the  territories.    iMd. 

And  though  that  provision  makes  it  obligatory 
upon  congress  to  lay  a  direct  tax  upon  all  of  the 
states  conformably  with  the  rule  thus  provided,  it 
creates  no  necessity  for  extending  the  tax  to  the 
District  of  Columbia  or  the  territories.   IMd. 

IV.  The  retirielion  and  equation  of  the  North  Ow- 
lina  eoMUtution, 

The  North  Carolina  Constitution,  arts.  6, 6,  limit 
the  right  to  impose  capitation  taxes  for  ordinary 
purposes,  state  and  county,  to  92  on  the  poll,  and 
provide  that  counties  cannot  exceed  the  double 
of  the  state  tax  except  for  special  purposes  and 
with  the  special  approval  of  the  general  assembly. 
Bladen  County  Board  of  Bducation  v.  Bladen 
County  Ck>mrs.  aSOS)  18L.R.A.860,lllN.a678. 

And  section  1,  article  5,  thereof,  providing  that 
the  capitation  tax  shall  be  equal  to  the  tax  on  $800 
worth  of  property,  and  that  the  state  and  county 
capitation  taxes  combined  shall  never  exceed  92 
on  the  head,  creates  a  proportion  which  the  capita- 
tion tax  must  bear  to  the  tax  on  the  value  of  prop- 
erty and  makes  the  tax  on  the  poll  the  standard  by 
which  the  tax  on  property  is  to  be  levied.  Unlverw 
rityB.  Co.  V.  Holden  (1800)  68  N.  a  410. 
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with  the  privilege  of  providins  a  substitute 
or  the  payment  of  a  stipulated  sum  in  lieu 
of  such  personal  service,  a  ''levying  of  taxes 
by  the  poll/  within  the  meaning  of  the  con- 
stitution? Such  compulsory  labor  is,  beyond 
question,  a  burden  on  the  persons  upon  whom 
It  is  imposed,  and  though  it  assumes  the  form 
of  labor,  it  may  be  fairly  considered,  we 
agree,  in  the  nature  of  a  tax.  At  the  same 
time,  when  this  article  in  the  bill  of  rights 
is  construed  in  the  light  of  the  legislation  in 
regard  to  levying  taxes  by  the  poll  in  force 


when  the  Constitution  of  1776  was  adopted, 
and  in  the  light  of  the  legislation  in  regard 
to  compulsory  labor  on  the  public  rotuU, 
also  in  force  at  that  time,  and  which  has 
continued  in  force  down  to  the  present,  it  i» 
clear,  we  think,  that  compulsory  labor  far 
the  purpose  of  keeping  the  roads  in  repair 
has  never  been  considered  as  a  poll  tax  pro- 
hibited by  the  constitution.  A  brief  refer- 
ence to  the  legislation  in  force  when  the  Con- 
stitution of  1776  was  adopted  will  clearl  j 
show,  we  think,  the  nature  and  character  of 


This  equation  and  Umttatlon  would  seem  to  ap- 
ply to  all  taxes  other  than  for  special  purposes  ex- 
pressly excepted  in  the  constitutioDal  provision,  ex- 
cept those  Imposed  for  some  particular  purpose 
the  aooompUstamentof  whloh  Is  absolutely  and  Im- 
peratively required  by  the  con»titutlon. 

Thus  the  equation  of  taxes  between  county  and 
poU  and  limitation  of  the  county  taxes  to  double 
the  state  tax  applies  to  taxes  levied  to  meet  the  or- 
dinary expenses  of  county  government.  Clifton  v. 
Wynne  (1879)  80  N.  C.  14ft;  Trull  v.  Madison  Oounty 
Oomrs.  (1875)  72  N.  a  888. 

And  both  the  equation  between  poU  and  prop- 
erty taxes  and  the  limitation  as  to  the  amount  pro- 
vided by  N.  a  Const.,  art.  5,  S  A,  must  be  observed 
In  levying  taxes  for  the  payment  of  new  debts. 
Trull  V.  Madison  County  Comrs.  supra;  Mauney  v. 
Montgomery  County  Comra.  (1874)  71  N.  C.  48(S. 

And  taxation  for  state  and  oounty  purposes  com- 
bined, for  the  current  and  necessary  expenses  of 
the  county  government  and  new  debts,  cannot  ex- 
ceed the  constitutional  limitation.  French  v.  New 
Hanover  County  Comrs.  (1878)  74  N.  C.  00(8. 

And  a  tax  levied  by  county  commissioners  more 
than  double  the  state  tax  **for  a  special  purpose 
with  the  spproval  of  the  general  assembly,**  as 
provided  In  N.  a  Const.,  art.  ft,  9  8,  Is  a  tax  for  an 
ordinary  purpose  which  must  be  accompanied  by 
a  capitation  tax  within  the  equation  required  by 
art.  5,  section  1,  thereof,  providing  that  the  general 
assembly  shall  lay  a  capitation  tax  on  every  male 
of  a  designated  age  which  shall  be  equal  on  each  to 
the  tax  on  property  valued  at  $800  in  cash,  where 
It  Is  to  buUd  a  court-house,  a  public  Jail,  or  an  Im- 
portant bridge  as  to  which  It  may  be  deemed  neces- 
sary to  create  a  special  fund.  Jones  v.  Person 
Cbunty  Comrs.  (1800)  107  K.  a  248. 

But  this  equation  between  poU  and  property 
taxes  required  by  N.  C.  Const.,  art.  6,  •  1,  does  not 
apply  to  taxes  levied  for  the  payment  of  a  public 
debt  existing  at  the  time  of  the  adoption  of  the 
constitution.  Street  v.  Craven  County  Comrs. 
(1874)  70  N.  a  644;  Clifton  v.  Wynne  (1879)  80  N.  a 
14ft;  Trull  v.  Madison  County  Comrs.  (1876)  72  N.  C. 
888. 

Or  for  special  county  purposes.  Street  v.  Craven 
County  Comrs.  supra. 

And  the  limitation  as  to  the  amount  of  taxes  that 
may  be  levied  including  poll  taxes,  fixed  by  N.  C. 
Const,  art.  6, 16,  does  not  apply  to  taxes  levied  for 
the  payment *of  debts  existing  at  the  time  of  the 
adoption  of  the  constitution.  Haughton  v.  Jones 
County  Comrs.  (1874)  70  N.  0.  466;  Street  v.  Craven 
County  Comrs.,  CSIfton  v.  Wynne,  French  v.  New 
Haven  County  Comrs.,  Trull  v.  Madison  County 
Comrs.,  and  Mauney  v.  Montgomery  County 
ComrB.,supra;  Simmons  v.  Wilson  (1872)  66  N.  C.886. 

And  the  auditing  and  allowance  by  county  com- 
missioners of  a  debt  contracted  before  the  adoption 
of  the  constitution  do  not  change  its  character  so 
as  to  subject  it  to  the  restrictions  therein  con- 
tained with  reference  to  the  equation  between 
poll  and  property  taxes  and  as  to  the  amount  of 
tax  which  can  be  levied.  Mauney  v.  Montgomery 
County  Comrs.  tupra. 
29  L.  R.  A. 


Nor  will  the  procurement  and  rendition  of  • 
judgment  upon  an  indebtedness  of  a  oounty  ta- 
curred  before  the  adoption  of  the  constitution 
place  it  upon  the  same  footing  as  a  new  indebted- 
ness so  that  the  restrictions  therein  contained  aa 
to  the  equation  and  as  to  the  amount  would  applj 
to  taxation  for  Its  payment.    Ibid. 

And  the  equation  of  taxation  required  by  N.  GL 
Const.,  art  6,  f  1,  and  art.  7,  S  9.  applies  to  taxation 
for  the  purpose  of  raising  revenue  for  ordinary 
purposes  of  state  and  municipal  government  only, 
and  does  not  invalidate  a  law  authorising  a  town- 
ship to  vote  railroad  aid  bonds  to  be  paid  by  a  tax 
on  property  without  requiring  a  capitntion  tax. 
Jones  V.  Person  County  Comrs.  (1800)  107  N.  C.  248w 

And  In  French  v.  Wilmlngron  (1676>  75  N.  C  478, 
It  was  said  that  the  constitution,  while  it  requires 
taxation  to  be  uniform  on  all  property  within  the 
city,  and  requires  the  observance  of  a  certain  pro- 
portion between  the  tax  on  polls  and  on  property* 
contains  no  limitation  upon  the  amount  of  tax 
which  cities  and  towns  may  impose. 

The  imposition  of  a  tax  according  to  the  equation 
between  poll  and  property  taxes,  required  by  N.  CL 
Const-.,  art.  6,  9  1.  however,  for  the  payment  of  an 
Indebtedness  Incurred  before  the  adoption  of  the 
con8tltutlon,1s  illegal  as  previous  to  its  adoption  all 
subjects  of  taxation  were  liable  for  the  debu 
Brothers  v.  Currituck  County  Comrs.  (1074)  70  N.  C 
726. 

So  m  University  B.  Co.  v.  Holden  (1860)  68  N.  a 
410,  the  caufie  was  disposed  of  by  the  decision  of  a 
majority  of  the  court  that  no  corporation  was 
created  by  the  act  in  question  designed  to  create 
a  railroad  company  and  authorise  It  to  construct  a 
railroad  and  require  the  issue  of  bonds  to  be  paid 
by  taxation  to  pro\ide  means  for  such  construc- 
tion, but  owing  to  its  importance  the  court  consid- 
ered the  quee>tion  raised  as  to  the  constitutionality 
of  the  act  and  the  constitutional  limit  as  to  the 
power  of  the  state  to  tax,  and  the  several  Judges 
delivered  their  opinions  thereon. 

They  were  unanimous  In  the  opinion  that  the 
equation  of  taxation  required  by  N.  C.  Const.,  art. 
5,  •  1.  providing  that  the  capitation  tax  shall 
be  equal  to  the  tax  on  $300  worth  of  property, 
and  that  the  state  and  county  capitation  taxes 
combined  shall  never  exceed  $2  on  the  bead,  does 
nut  apply  to  taxes  laid  for  the  purpose  of  paying 
either  the  Interest  or  the  principal  of  the  public 
debt  as  it  existed  at  the  time  of  the  adoption 
thereof  for  the  payment  of  which  the  general  as- 
sembly is  absolutely  required  to  make  provision 
by  article  1,  section  4,  thereof. 

And  the  equation  and  limitation  were  held  by 
Settle,  Beade,  and  Dick,  JJ.,  to  apply  only  to  the 
ordinary  expenses  of  state  government  and  not  to 
the  public  debt  whether  Incurred  before  or  after 
the  adoption  of  that  provision  placing  the  ruling 
upon  the  ground  that  article  1,  section  6,  thereof, 
absolutely  requires  the  general  assembly  to  make 
provision  for  the  payment  of  the  public  debt 

And  Kodman,  J.,  held  that  except  as  to  the  pub- 
lic debt  existing  at  the  time  of  the  adoption  of  the 
constitution  for  the  payment  of  which  the  genera) 
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poll  lazes  the  levying  of  which  was  declared 
to  be  grievous  and  oppressive  and  ought  to 
be  abolished.  If  we  turn  to  Act  1715,  chap- 
ter 15,  we  find  that  all  persons,  males  and 
females,  free  and  slave,  above  the  aee  of  six- 
teen years,  are  declared  to  be  **  tazabies, "  and 
upon  each  person  thus  declared  to  be  a  tax- 
able the  commissioners  of  the  several  county 
courts  were  directed  to  levy  a  specific  sum, 
to  be  paid  in  money  or  tobacco,  for  the  sup- 
port of  the  government ;  and  this  act  provid- 
ing for  the  levying  of  taxes  by  the  poll  con- 


tinued In  force  down  to  the  Revolutitm. 
And,  in  addition  to  the  poll  taxes  thus  levied 
for  public  purposes.  Act  1702,  chap.  1,  de- 
claring the  Church  of  England  to  be  the  es- 
tablished church  of  the  colony,  also  provided 
that  a  tax  of  forty  pounds  of  tobacco  per  poll 
should  be  levied  each  and  every  year  for  the 
support  of  the  clergy,  and  this  act  continued 
in  force  down  to  the  Revolution ;  and,  strange 
as  it  may  seem  nowadays,  the  poll  taxes  to 
which  we  have  referred  were  the  only  direct 
taxes  levied  for  public  purposes  during  the 


aflsembly  ta  imperatively  required  to  make  pro- 
▼fsioii,  br  N.  a  OoDst.,  art.  1, 1  4«  the  equaUon  ap- 
plies to  all  state  taxes  whatever,  bein?  imperative 
as  to  all  matters  except  taxation  to  sapply  oasoal 
deflclts  and  tappress  invasioDs  and  InsurrectloDS, 
for  the  ordinary  and  legitimate  purposes  of  ffov- 
emmeat  and  to  and  in  the  completioo  of  railroads 
which  were  begrnn  bat  unflnished  at  the  time  of 
tbe  adoption  of  the  ooostitatlon  for  which  article 
1,  sectloii  K,  thereof,  permits  the  legislature  to 
ooDtraot  Dew  debt8.a8  to  which  it  is  directory  only, 
leaviDR  the  leirislacure  a  discretion  to  act  in  prem- 
ises which  cannot  be  reviewed  by  the  Judiciary* 

And  it  was  held  by  Pearson,  Cfi,  J.,  that  it  ap- 
plies to  all  cases  of  state  or  county  taxation  except 
proviffions  for  the  public  debt  as  it  existed  at  the 
time  of  the  adoption  of  the  constitution,  for  cas- 
ual deficits.  Insurrection,  or  invasion,  for  which 
new  debts  are  permitted  to  be  contracted,  by  K.  C 
Const.,  art.  1,  9  5.  and  for  county  taxation  for 
special  purposes,  which  under  article  1. 1 7,  thereof 
may  be  imposed  with  the  special  approval  of  the 
general  assembly. 

So  in  tbe  dissenting  opinion  by  Merrimon,  X,  in 
Barludale  v.  Sampson  County  Oomrs.  (1889)  99  N.  a 
4T2,  It  is  arirued  that  N.  a  Const.,  art.  5.  9 1,  provide 
ing  that  the  state  and  county  capitation  tax  com- 
bined shall  never  exceed  $i  on  the  head,  applies  to 
taxes  levied  for  the  ordinary  and  current  expendi- 
tures of  the  state,  and  not  to  such  special  purposes 
as  the  constitution  designated  specially  and  re- 
quired to  be  accomplished  at  all  events,  and  that  as 
It  is  provided  by  article  9,  section  8,  thereof  that  one 
or  more  public  schools  shall  be  maintained  in  each 
district  at  least  four  mouths  ia  each  year,  the  limi- 
tation does  not  apply  to  taxation  for  that  purpose. 

But  it  was  held  in  this  case  that  North  Carolina 
Act  of  1836,  chap.  174.  S  28,  providing  that  if  the  tax 
levied  by  the  state  for  the  support  of  public  schools 
shall  be  insufficient  to  maintain  one  or  more  schools 
in  each  school  district  for  the  period  of  four 
months  then  the  board  of  commissioners  of  each 
county  shall  levy  annually  a  special  tax  to  supply 
tbe  deficiency,  is  in  conflict  with  N.  C.  Const.,  art.  5, 
f  1.  providing  that  the  general  assembly  shall  levy 
a  capitation  tax  on  every  male  Inhabitant  over 
twenty-one  and  under  fifty  years  of  age  which 
shall  be  equal  on  each  to  tbe  tax  on  property  valued 
at  $300  m  cash,  but  that  the  state  and  county  capita- 
tion tax  combined  shall  never  exceed  $2  on  the 
head,  and  cannot  be  carried  into  effeot  where  the 
additional  sum  required  to  maintain  tbe  public 
Bchools  for  the  prescribed  period,  added  to  the  state 
tax  for  that  purpose,  would  make  the  aggregate 
capitation  tax  estimated  according  to  the  equation 
thereby  required  more  than  $8,  so  far  as  the  excess 
is  concerned.    Jbfd. 

And  that  a  special  tax  levied  by  county  commis- 
sioners to  supply  a  deficiency  when  the  tax  levied 
by  the  state  for  tbe  support  of  the  public  schools  is 
insufficient  as  authorised  by  that  act,  is  not  a  tax 
for  a  special  purpose  which  may  be  levied  with  the 
special  approval  of  the  general  assembly  within  the 
provisions  of  N.  C.  Const.,  art.  6, 1 6.    Ibid. 

The  courts  have  no  power  to  enforce  the  equa- 
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tion  provided  for  by  N.  a  Const.,  art  fi.  H  t  A,  or  to 
correct  and  enforce  in  part  an  act  providing  for 
taxation  in  disregard  of  such  equation  or  the  limi- 
tation therein  prescribed,  but  must  declare  it  void 
in  toto,  BlsousBlon  by  Rodman,  J.  (1872)  0SN.a669. 
But  when  a  tax  is  levied  for  the  payment  of  debts 
contracted  both  before  and  after  the  adoption  of 
the  constitution,  the  court  on  application  for  an 
injunction  against  itscoUeotionon  tbe  ground  that 
it  does  not  conform  to  the  equation  and  is  not 
wtthin  the  limit  prescribed  bv  N.  C.  Const^  art  fi, 
H 1, 8.  should  ascertain  how  much  of  the  tax  levied 
on  property  is  necessary  to  pay  old  debts  and  allow 
that  to  be  collected  and  then  allow  one  third  of  tha 
poll  tax  on  the  hundred  dollars  worth  of  property 
to  be  collected  for  county  purposes  and  restrain 
the  excess.  Trull  v.  Madison  County  Comrs.  (1878) 
72N.a388. 

▼.  UiHm  whom  fmposed. 

The  question  as  to  who  are  subject  to  poll  taxes 
depends  upon  the  statutes  authorizing  their  impo- 
sition, such  statutes  usually  providing  for  their 
levy  upon  male  residents  between  the  ages  of 
twenty-one  and  sixty  years.  See  generally  cases 
in  this  note  setting  forth  statutory  provisions,  and 
particularly  those  set  forth  in  this  and  the  next 
subdivisions. 

It  is  within  legislative  power  in  the  absence  of 
constitutional  prohibition  to  make  the  polls  of  al- 
iens ratable,  where  no  political  rights  are  thereby 
conferred  to  tbe  diminution  of  tbe  rights  of  citi- 
zens.   Opinion  of  the  Justices  (1811)  7  Mass.  628. 

And  where  the  polls  of  male  aliens  over  sixteen 
yean  of  age  are  by  law  made  liable  to  be  rated  for 
public  taxes  they  are  ratable  polls  within  the  in- 
tent and  meaning  of  the  Massacbusetts  constitu- 
tional provision  making  tbe  number  of  represen- 
tatives which  each  town  may  have,  depend  upon 
the  number  of  ratable  polls  in  the  town,  and  may 
be  included  in  estimating  the  number  of  ratable 
polls  for  the  purpose  of  determining  the  number  of 
representatives  to  which  a  town  is  entitled.    JM(L 

So  the  provisions  of  tbe  constitution  of  Tennessee, 
that  all  male  citizens  with  certain  exceptions  shall 
be  liable  to  a  poll  tax  and  requiring  each  voter  to 
give  Judges  of  election  satisfactory  evidence  that 
he  has  paid  bis  poll  taxes  when  he  offers  his  vote, 
do  not  restrict  tbe  power  of  the  legislature  over 
Inhabitants  of  the  state  who  are  not  citizens  or  pre- 
vent it  from  laying  poll  taxes  on  aliens.  Kuntz  v. 
Davidson  County  (1880}  8  Lea,  8& 

And  a  man  who  is  ordinarily  physically  able  to 
perform  the  labor  usually  performed  by  able- 
bodied  men  on  the  public  roads  is  an  '"able-bodied 
man"  within  section  80  of  the  Illinois  Boad  & 
Bridge  Law  of  1887,  and  not  exempt  from  the  poll 
tax  provided  thereby.  Sberrick  v.  Houston  (1888) 
28  III.  App.  88L 

Nor  does  a  city  charter  providing  that  aU  per- 
sons who  shall  perform  the  road  labor  therein  au- 
thorized, or  shall  commute  the  same  by  paying  $1 
for  each  day  required,  shall  be  exempt  from  any 
other  taxation  by  the  county  authorities  under  the 
general  road  law,  commute  county  taxes  for  road 
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colonial  period.  Such  taxes  thus  levied, 
without  reference  to  the  ability  or  the  means 
of  the  ''taxable"  to  pay,  must  necessarily 
have  been  in  many  cases  burdensome  and 
oppressive,  and  it  was  such  levying  of  taxes 
by  the  poll  that  the  Constitution  of  1776 
denounced  as  being  ''grievous  and  oppress- 
ive," and  which  ought  to  be  "abolished." 
And,  while  poll  taxes  were  levied  for  public 

gurposes,  the  public  roads  were  made  and 
ept  in  repair  by  compulsory  road  labor,  and 
with  this  article  in  the  Constitution  of  1776, 


prohibiting  poll  taxes,  statutes  compelling 
persons  to  labor  on  the  roads  for  the  purpose 
of  keeping  them  in  repair  have  been  ih  force 
down  to  the  present  time,  and  this  is  the 
first  time  the  constitutional itv  of  such  lawa 
has  been  questioned.  As  early  as  Act  1704, 
chapter  21,  all  laborers  and  servants  were 
required  to  work  on  the  public  roads ;  and 
upon  the  refusal  of  such  laborers  to  perform 
the  services  thus  required,  or  the  master  to 
furnish  his  servants,  the  master  and  laboren 
were  liable  to  indictment  and  punishment. 


and  biidffe  purposes  within  the  elty*  Oooper  v. 
Afh(l875)76IU.U. 

An  ordinance  Impoeinir  a  oapltatlon  tax  upon 
free  male  negroes  or  free  persons  of  color, whether 
a  defloendant  of  an  Indian  or  otherwise,  applies  to 
slave  Indians,  and  does  not  include  an  East  Indian, 
thouffh  a  person  of  color.  Ex  parte  Ferret  0S17)  1 
MUU  Const,  m. 

Previous  to  Maryland  declaration  of  rights  a 
poll  tax  for  forty  pounds  of  totwcco  was  laid  on 
male  residents  and  female  slaves,  and  free  female 
negroes  and,  mulattoes  above  sixteen  years  of  age, 
except  slaves  adjudged  to  be  past  labor  for  the  sup- 
port of  the  clergy  of  the  established  church,  and  a 
poll  tax  was  imposed  upon  all  the  same  description 
of  inhabitants  and  at  times  upon  bachelors  to  raise 
a  revenue  for  the  state.  Dictum  In  Williams*  Case 
(1840)  Bland,  Oh.  186. 

YL  Place  itftaaMtUnL 

The  place  of  the  imposition  of  poll  taxes  is  uni- 
versally held  to  depend  upon  the  domioll  of  the 
person  upon  whom  they  are  imposed. 

Thus,  Chinese  laborers  coming  into  the  state  to 
enfiraffe  in  labor  on  public  works  who  on  the  flrst 
day  of  AprU  were  in  a  certain  road  district  at  work 
on  the  construction  of  a  railway  where  they  re- 
mained a  few  months  passing  through  and  beyond 
the  district  as  the  road  was  completed  without  any 
purpose  to  remain  or  intent  to  return  were  not  re- 
siding in  such  district  on  April  16  of  that  year, 
within  the  meaning  of  a  statute  making  desiirnated 
persons  residing  In  a  road  district  on  that  date 
liable  to  perform  two  days*  work  on  the  roads 
therein,  or  In  default  thereof,  after  being  duly 
warned,  for  the  payment  of  $2  for  each  day^s  work. 
On  Yuen  Hal  Co.  v.  Roes  (1882)  8  Bawy.  884. 

And  where  after  the  inhabitants  of  a  school  dis- 
trict have  voted  to  raise  money  for  building  a 
schoolhouse,  and  before  it  is  assessed  the  town  sets 
off  certain  of  the  Inhabitants  and  forms  them  Into 
a  separate  district,  the  persons  so  set  off  are  not 
liable  to  be  assessed  upon  their  polls  and  estate  for 
the  money  so  voted.  Richards  v.  Dagget  (1806)  4 
Mass.  684. 

And  residence  upon  lands  purchased  by  or  ceded 
to  the  United  States  for  navy  yards,  forts,  and 
arsenals,  over  which  there  is  no  reservation  of  ju- 
risdiction to  the  state  other  than  the  right  to  serve 
civil  and  criminal  process  thereon,  for  any  length 
of  time,  does  not  lenler  the  persons  residing 
thereon  liable  to  be  asscesed  for  their  polls  and 
estate  for  state,  county,  and  town  taxes.  In  the 
towns  In  which  such  lands  are  situated.  Opinion 
of  the  Justices  (1841)  1  Met  680. 

8o  one*s  phice  of  domicll  for  the  purpose  of  the 
Imposition  of  poll  taxes  is  that  of  his  permanent 
residence  and  not  that  at  which  he  happens  to  be 
at  the  time  of  the  levy  of  the  tax. 

Thus  the  term  ^inhabitant**  as  used  fai  the  New 
Jersey  statute  providing  that  a  poll  tax  of  fifty 
cents  shall  be  assessed  upon  every  white  male  In- 
habitant of  the  state  of  the  age  of  twenty-one 
years  and  upwards  Imports  dtlsenship  and  munic- 
ipal relations,  and  requires  the  domidl  to  be 
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within  the  state,  and  does  not  apply  to  mere  tem- 
porary residence.   State  v.  Boss  41862) 23  N.  J.  L.  SIT. 

And  a  person  who  has  a  fixed  domicll  in  one  state 
does  not,  by  goingr  into  another  state  for  part  of 
the  year  with  his  family  and  servants  to  reside  at  a 
house  owned  by  him  therein,  thereby  change  his 
domicll  and  become  an  inhabitant  of  the  latter 
state  so  as  to  be  subject  to  a  poll  tax  therein  under 
a  statute  providing  that  a  poll  tax  shall  be  assessed 
upon  every  white  male  inhabitant  thereof  of  a 
designated  age.    IMd. 

And  Mass.  Stat.  1859,  chap.  80,  making  any  one 
having  his  residence  in  Boston  on  the  first  of  Janu- 
ary subject  to  taxation  Including  poll  taxes  on  the 
first  of  May  following,  though  he  may  have  re- 
moved therefrom  before  that  time,  applies  to  per- 
sons baying  their  domicll  in  Boston  on  the  flrst  ot 
January  only,  and  not  to  one  in  that  place  at  that 
time  and  who  habitually  spent  five  months  of  the 
year  there  including  the  winter  months,  but  who 
spent  seven  months  of  the  year  in  his  own  boose 
in  another  place  where  for  twenty  years  he  had 
been  taxed  for  his  poll  and  personal  property  and 
exercised  the  rights  of  dtlzenshlp.  Lee  v.  Boston 
(1854)  2  Gray,  484. 

Nor  can  one  who,  having  a  house  in  Brookline 
and  another  in  Boston,  usually  residing  in  Brook- 
line  from  some  time  in  April  to  November  of  each 
year,  when  he  closed  the  house  and  removed  to 
Boston  till  the  foUowlnff  April,  after  making  pre- 
paration to  return  to  Brookline  was  prevented 
from  going  personally  until  some  time  in  May  by 
Illness,  be  rifirhtf  uUy  taxed  on  his  poll  and  person- 
alty in  Boston  for  that  year  though  actually  la 
that  place  on  May  1,  where  he  notified  the  assessors 
that  he  desired  to  continue  a  citizen  of  Brookline 
and  taxable  there  where  for  many  years  he  had 
been  taxed  and  exercised  all  municipal  rights  and 
privileges.    Cabot  v.  Boston  (1868)  12  Cush.  62. 

So  the  question  as  to  whether  a  removal  from 
one  place  to  another  will  effect  a  change  of  doml- 
oil  for  the  purpose  of  the  imposition  of  the  tax 
depends  upon  the  intent  with  which  the  removal 
was  made. 

Thus  an  Inhabitant  of  Boston  who  departs  there- 
from and  goes  to  France  where  he  is  followed  by 
his  family  about  three  months  afterward,  leaving 
his  dwelling  and  furniture  in  Boston  for  a  year  and 
hiring  one  In  Paris  for  that  period,  intending  at  the 
time  of  his  departure  to  return  and  resume  his 
residence  In  Boston,  but  not  having  fixed  upon  the 
time  of  return*  but  who  actually  does  return  in 
about  sixteen  months  followed  by  his  family  about 
nine  months  afterwards,  is  subject  to  taxation  in 
Boston  upon  his  poll  and  personalty  during  suoh 
absence.    Sears  v.  Boston  (1840)  1  Met.  250. 

But  a  citizen  of  Boston  who  removes  with  his 
family  to  Edinburgh  declaring  at  the  time  that  be 
Intended  to  reside  abroad  and  that  if  he  should  re- 
turn it  would  not  be  to  Boston,  and  takes  a  lease  in 
Edinburgh  for  a  term  of  years  and  tries  to  engage 
an  American  instructor  for  his  children  for  two 
years,  changes  his  domidl  and  is  not  liable  to  tax- 
ation in  Boston  upon  his  poll  and  personalty  for 
the  year  foUowing  that  of  his  departure,  thOHgh 
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This  Iaw  was  gubstantlally  in  force  when 
the  Constitution  of  1776  was  adopted,  and 
continued  in  force  for  yean  afer  its  adoption. 
And  instead  of  being  repealed,  or  being  con- 
sidered as  repu^ant  to  the  article  in  the  Bill 
of  Rights  of  1776.  Act  1705,  chapter  87,  re- 
cites ''that  whereas  doubts  have  arisen,  whilt 
description  of  persons  are  intended  to  work 
on  the  public  roads  under  the  existing  laws 
to  which  this  is  a  supplement,  therefore  be  it 
enacted,  that  every  able-bodied  male  person 
■hall  be  and  is  hereby  made  subject  to  like 


personal  serrioe."  And  this  act  further  pro- 
yidea  for  the  payment  of  money  in  commuta- 
tion of  such  personal  service.  And  though 
this  act  has  been  amended  from  time  to  tiine, 
and  moat  of  the  counties  have  been  exempted 
from  its  operation,  the  main  features  of  the 
act— the  compulsory  service,  with  the  priv- 
ilege of  furnishing  a  substitute  or  paying  a 
stipulated  sum  in  lieu  thereof— have  been 
part  of  the  local  law  of  Dorchester,  Somer- 
set, and  other  counties  down  to  the  present 
time.    In  construing  this  article  in  the  Bill 


he  annulled  a  oontraet  for  the  sale  of  his  dweDimr 
and  retained  It  In  the  hands  of  a  tenant,  giving  as 
a  reason  that  if  he  eboold  die  his  wife  mlffht  wish 
to  return  to  Boston.  Tbomdike  v.  Boston  (1840)  1 
Met.2iS. 

And  a  ship  master  who.  intending  to  abandon  his 
bouae  in  one  place  and  to  make  his  home  in  an- 
other, starts  upon  a  YojBge  intending  to  return  to 
the  latter  place,  which  he  does  about  six  months 
later  and  marries  a  resident  of  the  latter  place  re- 
maining there  three  days,  when  he  again  goes  to 
■ea  talcing  his  wife  with  him  bat  leaving  her  at  the 
latter  place  after  that  voyage,  acoquires  a  domicil 
Kt  the  latter  place  upon  his  return  from  the  flist 
voyage  so  as  to  be  no  longer  taxable  on  his  poll 
and  estate  at  the  former  place.  Stockton  v.  Btm- 
plesa877)66Me.m. 

8o  one  who,  having  previously  disposed  of  most 
of  his  furniture  and  personal  property,  settles  his 
txMurd  bill  at  the  place  where  he  had  been  boarding 
with  his  wife  for  some  time  and  leaves  the  city  on 
the  aoth  of  March,  arriving  at  a  city  in.  another  state 
on  the  first  of  April,  where  it  was  arranged  that 
tafa  wife  was  to  subsequently  follow  him,  engaging 
a  boarding  place  there  and  going  into  business 
pursuant  to  an'  arrangement  previously  made,  is 
not  domiciled  in  the  former  city  on  April  I,  so  as 
to  be  liable  to  taxation  therein  upon  his  poll  and 
estate  on  that  day.  Parsons  v.  Banger  (18TB)  81  Me. 
407. 

And  one  who  moves  with  his  family  from  his  own 
farm  m  one  school  district  to  the  town  farm  in  an 
adjoining  district  under  a  contract  to  carry  on  the 
latter  farm  for  one  year  intending  to  make  it  his 
home  for  that  time,  bat  remaining  there  for  two 
years  under  a  renewal  of  the  contract,  thereby  be- 
oomes  a  resident  of  and  subject  to  taxation  upon 
his  poll  in  the  latter  district.  Woodward  v.  laham 
(1870)  48  y  1. 128. 

And{a  letter  written  by  a  person  formerly  residing 
In  fioston  but  who  had  gone  abroad,  to  his  agent  at 
that  place,  expressing  an  intention  to  reside  abroad 
permanently,  is  admissible  im  evidence  upon  the 
question  of  his  liability  to  be  taxed  for  his  poll  and 
personalty  at  the  place  of  his  former  residence 
after  his  departure  though  written  after  the  assess- 
ment, where  the  writer  did  not  know  it  had  been 
made.   Thomdike  v.  Boston  (1840)  1  Met  242. 

A  mere  election  by  a  taxpayer  to  be  taxed  on  his 
poll  and  estate  in  one  town,  rather  than  another, 
however,  is  only  one  circumstance  bearing  upon 
the  question  of  actual  habitancy,  and  is  to  be 
taken  in  connection  with  the  other  circumstances 
of  the  case  in  determining  his  liability  to  such  tax- 
ation. Lyman  v.  Fiske  (1885)  17  Pick.  281, 28  Am.  Dec. 
208. 

Neither  can  a  person  have  two  domicfls  and  be 
taxed  upon  his  poll  and  estate  m  two  towns  or  dis- 
tricts.   Richards  v.  Dagget  (1806)  4  Mass.  684. 

Nor  can  one  legally  liable  to  taxation  upon  his 
poUand  personalty  In  one  town  be  assessed  thereon 
in  another  town,  and  he  cannot  be  compelled  to 
pay  a  tax  assessed  thereon  In  the  latter  town  even 
though  the  assessment  was  thus  made  with  his  con- 
sent. Preston  v.  Boston  (1881)  12  Pick.  7. 
«»  L.  R  A. 


And  a  domldl  cannot  be  abandoned,  surrend- 
ered, or  lost  for  the  purpose  of  taxation  either 
upon  the  poll  or  the  estate  until  another  is  acquired. 
Borland  v.  Boston  (1882)  182  Mass.  89, 42  Am.  Bepw 
424. 

Thus  one  who  leaves  his  domicil  and  goes  to 
Europe  to  reside  there  for  an  indefinite  period  with 
his  family  with  the  intent  never  to  return  to  his  for- 
mer home  but  to  make  his  home  at  some  other 
place  when  he  didlretum,  subsequently  fixing  upon 
a  place  of  residence  in  another  state  but  remaining 
in  Burope  some  time  longer,  retains  his  original 
domicil  for  the  purposes  of  a  tax  imposed  upon  his 
poll  and  estate  after  his  place  of  residence  was  fixed 
upon  but  before  his  return  from  Europe.   Ibid, 

And  one  who  gave  up  his  business  and  removed 
to  another  town  on  account  of  his  health,  intending 
to  remain  diuring  the  summer  and  return  In 
autunm,  but  not  finding  satisfactory  business  in 
his  native  town  upon  the  recovery  of  his  health 
in  autumn,  remained  until  the  following  March 
when  he  entered  into  business  elsewhere,intending, 
as  soon  as  he  could  make  arrangements,  to  remove 
to  a  third  town  to  reside,  contracting  for  and  tak- 
ing steps  toward  the  removal  of  his  furniture, 
which  on  the  first  day  of  May  was  placed  on  board 
a  vessel  for  that  purpose,  is  subject  to  a  poll  tax 
imposed  on  that  day  at  the  place  where  he  then  re- 
mained though  he  personally  removed  to  such 
place  within  a  few  days  afterwards.  Oamoe  v« 
Freetown  (1867)  9  Gray,  8S7. 

In  Golton  v.  Longmeadow  (1886)  12  Allen,  6B6| 
however.  It  was  held  that  one  who  determines  to 
abandon  his  domicil  m  one  state  and  take  up  a 
permanent  residence  in  another,  and  actually 
leaves  the  state  before  the  first  of  May,  and  pro- 
ceeds to  the  state  where  he  intends  to  reside  a  few 
days  after  that  date,  is  not  taxable  on  his  poll  and 
estate  in  the  state  of  his  former  residence  on  the 
first  of  May. 

But  Borland  v.  Boston,  supra,  distinguishes  Col- 
ton  V.  Longmeadow,  supra,  upon  the  ground  that 
in  that  case  the  plaintift  had  lost  his  domicil  m 
Massachusetts  because  he  had  actually  left  the 
commonwealth  and  was  actually  in  4ttfi«re  to  his 
new  domicil  which  he  had  left  the  commonwealth 
for  the  purpose  of  obtaining  and  which  in  fact  he 
did  obtain;  but  it  was  said  that  if  that  case  is  to  be 
deemed  authority  it  should  be  limited  to  its  exact 
facts  and  that  the  wiser  rule  would  be  to  make 
taxation  to  depend  upon  domicil. 

The  question  of  the  liability  of  a  person  to  taxa- 
tion upon  his  poll  and  estate  in  one  place  rather 
than  another  is  one  of  fact  for  the  Jury  to  be  de- 
termined from  all  the  circumstaDoes  of  the  case. 
Lyman  v.  Fiske  (1886)  17  Pick.  231,  28  Am.  Dec.  28B. 

And  the  fact  that  students  in  college  paid  a  road 
tax  in  labor  while  In  attendance  has  no  weight  in 
determining  the  question  of  their  residence  for 
the  purpose  of  voting  where  the  statute  did  not  re- 
quire residence  as  a  ground  of  liability  to  road 
labor,  but  simple  Inhabitancy.  Dale  v.  Irwin  a87(9 
78  m.  170. 

In  State  v.  Grizard  (1888)  89  N.  C.  116,  however, 
the  payment  of  poll  taxes  was  treated  as  evidence 
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of  Rights  of  the  OonBtitutlon  of  1867,  being 
identical  with  the  article  in  the  Constitution 
of  1776,  it  is  but  fair  to  presume  that  the 
framers  of  the  Constitution  of  1867,  and  the 
people  who  adopted  it,  understood  this  lim- 
itation on  the  power  to  lerj  taxes  by  the 
poll  in  the  sense  in  which  it  had  been  con- 
strued and  acquiesced  in  for  nearl j  one  hun- 
dred years.  Similar  statutes  in  other  states 
hsTe  been  in  operation  for  rears,  and  their  va- 
lidity,  when  qiwstioned,  has  been  fully  sus- 
tained ;  and,  lifenring  to  these  statutes,  Judge 


Oooley  says:  ** Though  tiM  public  bnrdeB 
assumes  the  form  of  labor,  it  is  still  taxa- 
tion, and  must  therefore  be  leried  oo  soaie 
principle  of  uniformity.  But  it  is  a  peculiar 
species  of  taxation,  and  the  geneiml  lenns 
'Ux'  or  'taxation, '  as  employed  In  the  state 
constitutions,  would  not  genormllr  be  UDder- 
stood  to  include  it"  Oooley,  tidoaL  Lin. 
6th  ed.  6S9;  Cooley,  Taxu.  14. 

And  then,  as  to  the  objection  that  this 
local  law  is  repugnant  to  that  clause  in  the 
14th  Amendment  of  the  Federal  OonatitntioB 


of  resideooe,  giTing  the  taxpayer  a  riffht  to  vote 
and  bold  offloe  under  the  North  Oaroliiia  ooDBtltu- 
tion,  but  its  admlsribilltj  for  that  purpose  was  not 
questioDed. 

The  remedy  of  apenoo  owning  real  eitate  In  a 
town  In  which  he  does  not  reside,  who  is  aateased 
tbeceln  upon  his  poU  and  personalty  as  weU  ss  upon 
his  realty*  is  not  oonflned  to  an  appeal  as  for  over- 
taxation, but  if  he  is  oompeUed  to  pay  such  poll 
and  personalty  tax  he  may  recover  the  amount 
paid  in  an  action  of  assumpsit  against  the  town. 
Preston  t.  Boston  0881)  IS  Pick.  7. 

yn.  The  levy  and  eoHUetion, 

PoU  taxei  are  of  statutory  oreatlon  and  their 
levy  and  collection  depend  entirely  upon  the  stat- 
utes providing  therefor.  This  note  is  oonflned  to 
poll  tax  cases  aod  the  decisions  with  reference  to 
tbis  subject  are  too  meayre  to  permit  the  formula- 
tion  of  any  general  rules  therefrom,  but  it  Is 
thought  that  rules  with  relation  to  taxes  in  general 
would  apply  in  the  absence  of  special  provision 
though  the  peculiar  nature  of  poll  taxes  would 
sometimes  requii-e  their  modlflcadoa  or  their  mod- 
ified application. 

Poll  taxes  may  be  directly  imposed  by  constitu- 
tional provision  and  sometimes  the  statute  Itself 
ooostltutes  the  levy,  but  as  a  general  rule  they  are 
Imposed  under  legislative  authority  by  officers 
(usually  those  of  muulcipal  subdivisions)  upon 
whom  the  power  is  expressly  conferred. 

Thus  8.  C.  Const.,  art.  9,  S  8,  limiting  the  payment 
of  a  defloieiicy  in  the  estimated  expenses  of  any 
year  to  a  deUciency  tax  levied  under  that  section 
on  the  roll  owing  year,  does  not  apply  to  poll  taxes 
provided  for  by  article  10.  section  6,  thereof  direct- 
ing the  imposition  thereof  and  providing  for  its 
use  foreducutional  purposes,  as  they  are  imposed 
by  the  constitution  itself,  thus  making  it  the  duty 
of  the  officers  making  the  assessment  to  insert 
therein  the  sum  charged  against  each  who  there- 
upon becomes  liable  therefor,  without  further 
legislation,  the  former  section  applying  only  to 
taxes  imposed  by  the  general  assembly.  State  v. 
Cobb  (1877)  8  S.  a  N.  8. 128. 

So  where  a  county  poll  tax  Is  levied  by  the  legis- 
lature there  is  no  necessity  for  a  levy  of  the  tax  by 
the  county  court  even  if  it  had  authority  to  make 
it.    Labadie  v.  Dean  (1877)  47  Tex.  sa 

And  a  statute  requiring  that  a  poll  tax  shall  be 
assessed  upon  designated  persons  without  saying 
in  terms  for  what  purposes,  and  an  ordinance 
enacted  by  a  council  authorized  to  direct  the  man- 
ner of  the  assessment  and  collection  of  a  tax,  di- 
recting  the  assessor  to  make  a  true  account  and 
lists  of  the  persons,  artloles,  and  things  mnde  rata- 
ble by  the  laws  of  the  stats  and  assess  the  tax  upon 
all  persons  and  property,  eto.,  requires  the  seMsrate 
assessment  of  two  poll  taxes,  one  for  the  olty  and 
one  for  the  oounty  where  the  tax  assessed  is  both 
for  county  and  township  and  for  city  purposes. 
State  V.  Branln  (1800)  28  N.  J.  L.  SM. 

The  city  council  of  a  city,  authorised  to  levy  pell 
taxes  for  the  improvement  of  streets,  has  power  by 
ordinance  to  require  the  keepers  of  boarding 
bouctis,  reetauraatSi  and  hotela,  to  furnish  the 
29  li.  It.  A. 


street  oommlisloDer  with  the  names  of  penons  lin- 
ble  to  poll  tax  boarding  or  lodging  la  their  bouees, 
and  to  impose  a  fine  for  refusal  to  do  so.  Tbpeka 
▼•  BoutweU(18ei)  S7L.  R.  A.  W8. 58  Kan.  »L 

In  Hagar  v.  Beckimation  DIsL  No.  108  OBB^i  ill 
U.  &  701, 28  L.  ed.  671,  involving  the  question  of  the 
right  of  the  taxpayer  to  notlee  of  the  imposiCion 
of  an  assessment  for  a  local  ^mprovameat,  it  was 
said  that  there  is  a  vast  number  of  different  kinds 
of  taxes  which  the  state  may  impose,  of  which  from 
their  nature  no  notice  can  be  given  to  Che  tax- 
payer, nor  would  notloe  be  of  any  poaaibie  adran- 
tage  to  him,  such  as  poll  taxes. 

So  ss  to  colleotion,  an  aotion  cannot  be  mala- 
talned  for  the  recovery  of  a  poll  tax  when  the  stat- 
ute providing  for  its  levy  provides  a  remedy, 
though  such  remedy  may  be  impracticable  or  in- 
fluffloient    B^ribault  v.  Mlsener  (187i)  80  Hinn.  8B8. 

And  the  exclusion  of  a  pension  oerttflcate  offered 
in  evidence  In  an  action  for  the  reoovery  of  a  poll 
tax  to  establish  that  the  defendant  was  not  physt- 
csUy  able  to  perform  the  labor  usually  performed 
by  able-bodied  men  on  the  public  roada.  if  erro- 
neous, is  a  harmless  error  where  proof  of  the  wound 
for  which  the  pension  liad  been  given  had  been  in- 
troduced and  was  not  disputed.  Sherrick  v.  Hoos- 
ton(1888)29IU.App.88L 

So  the  amount  of  a  poD  tax  assessed  against  a 
taxpayer  and  the  penalty  thereon  ia  properly  in- 
cluded in  a  treasurer's  warrant  directinsr  a  seisnre 
and  sale  under  19  S.  0.  Stat  at  Lw,  p.  881,  S  10,  pro- 
viding that  if  delinquent  taxes*  assessments,  snd 
penalties  charged  against  any  property  or  party 
shall  not  be  paid  at  a  designated  time  they  shall  be 
treated  as  delinquent  and  shall  be  collected  by  sals 
according  to  law,  and  the  deed  of  a  purchaser  at  a 
sale  thereunder  Is  not  thereby  rendered  void 
though  the  statute  providing  for  the  tax  sale  does 
not  specifically  mention  poll  taxes,  and  it  is  made 
a  misdemeanor  to  fail  to  pay  them.  Wilson  v. 
Oantrell  a888)  40  S.  a  114. 

And  a  demand  for  a  delinqueot  tax  Imposed  In 
default  of  performance  of  road  labor  aathorlaed 
bv  Oregon  tXaws,  pp.  728, 727,  M  21,  CS,  pp.  THl  TTIL 
•8 101, 102,  made  of  a  third  person*  Is  notvaild  under 
the  provisions  thereof  that  in  case  of  failure  tu 
perform  such  labor  the  supervisor  may  deliver  a 
statement  of  the  delinquency  with  tke  aoMunc 
neoeasary  to  discharge  it  to  the  sheriff,  who  shall 
thereupon  oollect  it  by  seizure  and  sale  of  the  per^ 
Bonal  property  of  the  doiinquent,  aod  if  sueli  prop- 
erty oannot  be  found  he  shall  demand  the  ssbm 
from  any  person  indebted  to  the  delinqunnt  aad 
collect  the  same  out  of  his  estate,  nnlesa  he  makes 
oath  that  he  is  not  thus  indebted  and  that  he  Is  en- 
titled for  his  serviees,  beside  his  hiwf nl  fees,  a  snai 
equal  to  one  fourth  the  delinqueot  tax,  to  be  eel- 
Iccted  with  the  tax,  nnlen  the  InabUlty  to  eelleot 
out  of  thedeliaquent*s  personalty,  and  a  etateaseot 
of  the  statutory  requirement  as  to  coMeotioa  un- 
less oath  Is  msde,  and  that  the  whole  snm  ,d»- 
manded  Is  not  greater  than  that  aothortoed  by  the 
statute,  appears  ia  fhe  demand.  On  7uen  Hal  Os. 
T.  liosB  (188»  8  Sawy.  884. 

And  payment  of  an  illegal  tax  upon  the  poO  aad 
personaltr  of  the  taxpayer  to  pteveot  the  i 
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which  declares  that  "no  state  shall  make  or| 
enforce  anjr  law  which  shall  abridge  the  dHt- 
Ueges  or  immunities  of  the  citizens  of  the 
United  States,"  It  is  sufficient  to  say  that  the 
interpreUtion  of  that  clause  by  the  Supreme 
Co\^n  in  the  SXavghUr-Hinm  Cam,  88 13 .  S.  16 
Wall.  86,  81  L.  ed.  894.  is  a  complete  answer 
to  this  objection.  There  is  a  distinction, 
says  Mr.  Justice  Miller,  between  citizenship 
of  the  United  States  and  citizenship  of  a 
state.  To  become  a  citizen  of  the  United 
States,  it  is  only  necessary  that  one  should 


be  bom  or  naturalized  in  the  United  States: 
bat  to  be  a  citizen  of  a  state,  he  must  reside 
within  the  state.  Further  he  Mxyu:  ''It  is 
a  little  remarkable,  if  this  clause  was  in- 
tended as  a  protection  to  the  citizen  of  a  state 
agftinat  the  legislatlre  power  of  his  own 
state,  that  the  words  'citizen  of  the  state' 
should  be  left  out  where  it  is  so  carefully 
used,  and  used  in  contradiction  to  'citizens 
of  the  United  States,'  in  the  Tery  sentence 
which  precedes  it ;"  and  the  Supreme  Court 
held  that  this  olause  merely  protected  the 


of  a  warrant  of  diatiooa,  which  would  tome  of 
course  unless  the  tax  was  paid.  It  a  oompnleor)* 
and  not  a  Toluntnry  payment,  whksh  would  pre- 
clude the  taxpayer  from  reclaiming  the  sum  paid. 
Preston  ▼.  Boston  rl83h  IS  Pick.  7. 

The  proTislon  of  Ala. Const.  IMS,  1S7S,  that  the  gen- 
eral assembly  may  lery  a  poll  tax  not  to  exceed  9LS0 
on  each  poll,  which  shall  be  applied  exclusively  in 
aid  of  the  publio  school  fund,  does  not  oontenplate 
that  the  poll-tax  fund  shaU  be  relieved  of  the  ex- 
pense or  its  own  assessment  and  oollectlon  or  ren- 
der it  incompetent  for  the  leaislature  to  oharge 
such  ezpeneea  thereon.  Shaver  v.  Robinson  (1877) 
»Ala.l«L 

Bat  an  auditor  anthorlied  to  settle  with  the  tax 
assessor  and  collector  and  decide  as  to  the  amount 
of  commisetons  due  him  for  the  assessment  and 
collection  of  poll  taxes  embraced  in  the  aerrlement 
has  no  power*  in  the  absence  of  a  statute  authoris- 
ing It.  to  authorise  the  collector  to  retain  out  of  the 
poll-tax  fund  to  be  collected  for  one  year  the  oom- 
miflslonfl  due  liim  and  the  assessor  tor  asseMlufr  and 
colleciiD^c  the  poll  taxes  of  preoedinir  years.    Ibid, 

I'he  RUihtor  has  authority,  under  Ala.  Code  1876, 
f  424.  pTo%'idinff  that  the  tax  collector  shall  be  al- 
lowed by  the  auditor  live  por  cent  for  collectloflr 
the  poll  uix,  to  dedde  upon  the  amount  of  cora- 
miKlons  due  the  collector,  though  by  section  1118 
thereof  the  money  doifs  not  pass  through  the  hands 
of  the  auditor  but  is  required  to  be  paid  directly 
to  the  county  anpertntendent  of  educatioa.   JMd. 

Vm.  INvoslMoii. 

It  would  appear  to  be  within  leiriBlative  power  to 
apply  poll  taxes  to  any  of  the  purposes  to  which 
ordinary  taxes  may  be  applied;  but  their  appUca- 
UoQ  is  frequently  restricted  to  particular  purposes. 

Thus  N.  C  Const^  art  5,  I  2,  providingr  that  the 
proceeds  of  the  state  and  county  cnpltation  tax 
shall  be  applied  to  the  purposes  of  eduontion  and 
the  support  of  the  poor,  but  in  no  one  year  shall 
more  than  tweoty-flve  per  cent  thereof  be  appro- 
priated to  the  latter  purpose,  requlrsa  that  three 
fourths  of  the  entire  sum  derived  from  such  a  tax 
must  at  all  events  be  paid  over  to  the  educational 
hoard,  and  that  whatever  portion  thereof  not  to 
exceed  one  fourth  is  directly  appropriated  by  the 
legislature  to  any  fiven  class  or  the  poor  to  be  dis- 
tributed by  some  other  airoiicy  than  the  various 
hoards  of  county  commissioners  must  be  deducted 
yff  the  county  authorities  from  the  twenty-flve  per 
sent  thereof,  subject  to  appropriation  by  them  for 
the  support  of  the  indigent.  Bladen  County  Board 
ot  EducatioB  y.  RIaden  Oomra  (IBM)  IIS  N.  0. 879. 

And  an  appropriation  of  nine  cents  of  the  pro- 
mhSi  of  a  capitation  tax  from  the  amount  levied 
upon  each  poU  for  the  payment  of  pensions,  and 
of  one  fourth  of  the  remainder  thereof  to  the  sup- 
P<wt  of  the  county  poor,  U  improper  nnt\  erroneous 
UDdw  that  provision  of  the  constitution.  The 
•^nt  appropriated  for  peneiont  should  have 
«en  deducted  from  the  twenty-flve  per  cent  of  the 
WDoie  tax  authorised  to  be  appropriated  to  the  sup- 
portof  the  poor.    V4d, 

Jhit  M.aUwel8n.€kap.SBS.f  a.  Impoatawaoapl* 


tatlon  tax  of  seventy-flve  oents  on  every  male  per- 
son, devotlDV  nine  oents  thereof  to  the  support  of 
the  poor,  is  valid  within  that  consUtutlonal  provle. 
■ion.    Zhid. 

And  old  confederate  soldlen  who  are  poor  as 
well  as  disabled,  and  their  tndiffent  and  unmarried 
widows,  are  included  in  the  term  **poor**  as  used 
therein.    Ihid. 

But  no  recovery  can  be  had  by  a  board  of  educa- 
tion affainst  the  eounty  commissioners  either  se 
Individuals  or  se  a  oorporation  for  the  misappro- 
priation of  a  sum  tn  excess  of  one  fourth  of  the 
capitation  tax  to  be  applied  to  the  support  of  the 
poor  in  virintion  of  N.  C.  Const.,  art.  ft.  •  8,  requir- 
ing' the  appropriation  of  three  fourths  of  such  tax 
to  the  purposes  of  education,  where  the  oommia- 
stoners  acted  In  good  faith  and  mistook  the  law, 
as  la  ordering  the  division  thereof  they  acted  ju- 
dicially under  the  general  power  deletrated  to 
them,  and  the  only  remedy  of  the  board  of  educa- 
tion is  by  mandamus  to  the  county  treasurer  to 
compel  proper  application  of  the  unexpended  por- 
tion of  the  fund  required  to  be  appropriated  for 
the  purpose  of  education.    IMd. 

So  a  board  of  supervisors  has  no  authority,  un- 
der the  Cniifornia  County  Government  Act,  •  86, 
subscc  20,  authorising  it  to  transfer  moneys  from 
one  fund  to  another  aa  the  public  interest  may  re- 
quire, to  order  the  transfer  of  a  surplus  remaining 
in  the  srei*ei-al  county  fund  for  the  purpose  of  pay- 
ing the  claim  of  a  road  overseer  for  labor  done  and 
money  expended  by  him  tor  his  distrlot,  when  It  Is 
not  allejred  that  any  part  of  the  <;!*tinn  Is  for  the 
oonstruotion  of  bridges,  aaall  the  raon**y  wliieh  can 
be  used  for  road  purposfcs  must,  under  CUi.  PoL 
Code,  t  S05S.  providing  for  levying  an  annual  poll 
tax  part  of  which  shall  t>e  apportioned  to  the  gen- 
eral road  fund,  and  section  S059  thereof  providing 
for  the  levy  of  a  property  tax  for  biirhway  pur- 
poses not  to  exceed  a  certain  per  cent,  cone  from 
such  poll  tax  and  such  rrop*erty  tax.  except  in  case 
of  the  ounetrucclon  or  bridges  provided  by  section 
S718  thereof.    Potter  v.  Fowzer  (1k89)  78  Cal.  408. 

And  New  Mexico  Act  of  Wt  (Princess  Stat.  p. 
filB,  II S,  7X  providing  for  the  assesunent  of  an  an- 
nual poll  tax  of  $1  each  upon  certain  dtixens  of  the 
territory,  which  shall  bo  applied  to  school  purposes 
exclusively,  is  not  repealed  so  as  tu  rcfider  a  poU 
tMx  subsequently  oollected  payable  into  the  pubUo 
treasury,  by  the  Aot  of  1863  (Prince's  Srat.  pp.  088, 
808.  707. 71S.  718),  making  a  similar  provision  for  the 
aMe?«ment  of  a  poll  tax.andsupplyinfrother  sources 
of  revenue  for  the  public  echnni*.  and  presoriblny 
the  dudes  of  the  eollector  in  paying  over  tax  mon- 
eys oolleoted,  and  repealing  all  acts  Ineonelsteni 
therewith,  but  maxing  no  provision  m  to  the  die. 
ixMiltion  of  mon<*vs  collected  as  a  poU  tax.  TmrU 
tory  V.  Luna  (1884)  3  N.  M.  148. 

But  N.  C.  Cou^K.  arr.  9, 1 3.  provtdtng  that  the  gen- 
eral assembly  »baU  pro  ride  for  an  annual  tax  suf- 
floient  to  defray  the  estimated  expeusee  of  the 
state  tor  each  year,  and  providing  for  the  levying 
of  a  deficiency  tax  on  the  snooeedlnr  year  where 
the  ordinary  expenses  exceed  the  income,  does  not 
oonflne  the  payment  of  pest  due  school  daims  to 
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**  privileges  and  Immunities"  of  citizens  of 
the  United  States,  and  was  not  intended  to 
control  the  power  of  the  state  governments 
over  the  rights  of  their  own  citizens ;  and,  as 
to  the  privileges  and  immunities  helonging 
to  the  citizens  of  a  state,  "  the  latter  must  rest 
for  their  security  and  protection  where  they 
have  heretofore  rested,  "—that  is,  with  the 
state  in  which  the  citizen  resides, 
again,  in  BradmU  v.  Illiruris,  83  U. 


same  clause  in  the  Fourteenth  Amendment, 
Mr.  Jtutiee  Miller,  speaking  for  the  oomt, 
says:    "The   protection    designed    by   that 
clause,  as  has  heen  repeatedly  held,  haa  no  ap- 
plication to  a  citizen' of  the  state  whose  laws 
are  complained  of. "    The  appellant  is  a  cit- 
izen of  this  state,  and  the  law  of  which  he 
._.   complained  as  having  abridged   and  inter- 
And  I  fered  with  his  privileges  and  Tmmunities  Is  a 
8.  16 1  law  of  his  own  state,  and,  this  being  ao,  the 


Wall.  180,  21  L.  ed.   442,  referring  to  the  >  clause  in  the   Fourteenth   Amendment  oa 


a  defldency  tax  levied  under  that  section,  or  pre- 
vent the  legislature  from  provldlnff  for  their  pay- 
ment by  the  application  of  the  current  poJl-taz 
fund  thereto.    State  v.  Cobb  a877)  8  8.  C.  N.  8. 128. 

And  South  Oarolina  Act  of  March  8, 1874,  provld- 
iDg  for  the  payment  of  paat-due  school  claims  au- 
thorizing their  payment  in  part  from  the  poll  tax 
fund  and  preferring  in  the  order  of  payment  out 
of  that  fund  such  claims  as  matured  before  a  cer- 
tain date,  is  not  in  conflict  with  the  provision  of 
B.  C.  Const.,  art.  9,  •  2,  that  poll  taxes  shall  be  ap- 
plied exclusively  to  the  public  school  fund,  as  pay- 
ment of  past  claims  is  no  less  an  application  to 
educational  purposes  than  of  current  demands. 
Ibid. 

Nor  does  Pennsylvania  Act  of  April  15. 1878, 9  9, 
which  is  not  retrospective  in  its  operation,  repeal- 
tnff  the  Militia  Act  of  AprU  7. 1870,  and  its  supple- 
ments, providing  for  the  payment  of  a  per  capita 
tax  by  deslirnated  persons  to  the  collector  of  taxes 
to  be  paid  by  him  to  the  county  treasurer  to  be  dis- 
bursed as  a  military  fund  upon  the  order  of  the 
commanding  and  other  officers  of  the  brigade, 
affect  orders  drawn  before  the  date  of  such  repeal- 
ing act.  Wyoming  County  v.  Bardwell  (1877)  84  Pa. 
104. 

And  the  Militia  Act  of  AprU  7, 1870,  and  its  sup- 
plements create  no  liability  on  the  part  of  the 
county  in  its  corporate  capacity  to  holders  of  such 
orders,  whose  only  remedy  is  against  the  treasurer 
to  compel  payment.   Ibid. 

So  a  teacher,  who  contracts  with  respect  to  the 
fund  established  by  the  Alabama  statutes  provid- 
ing that  certain  taxes  shall  be  apportioned  among 
the  school  districts,  and  that  the  poll  tax  shall  be 
apportioned  upon  that  of  the  previous  year,  does 
■o  knowing  that  the  fund  may  fall  short  of  the 
amount  for  the  previous  year  and  that  he  may 
have  to  suffer  his  pro  rata  share  of  the  loss:  as  to 
such  deficiency  there  Is  no  personal  or  official  lia- 
bility upon  the  part  of  the  county  superintendent, 
who  is  required  to  make  such  apportionment.  Gay 
y.  Bankston  (1808)  100  Ala.  280. 

IX.  Payfiunt  of  poO  taxea  a$  a  qualijlcation  of 
eUeton. 

Some  of  the  states  have  made  the  payment  or  the 
assessment  and  payment  of  poll  or  capitation  taxes 
a  condition  precedent  to  the  right  to  exercise  the 
elective  franchise. 

And  such  provisions  have  been  held  not  to  con- 
travene constitutional  provisions. 

Thus  the  legislature  has  power  under  Fla.  Const.« 
art.  9,  9  fi,  and  art.  8,  I  A,  authorizing  capitation 
taxes  not  to  exceed  $1  each  year,  and  empowering 
it  to  make  the  payment  of  the  capitation  tax  a  pre- 
requisite for  voting,  to  require  the  payment  of  all 
annual  capitation  taxes  remaining  unpaid  not  ex- 
ceeding $1  for  each  year  as  a  qualification  to  vote. 
State  V. Dillon  (1886) 2eL.B.A.124,82Fla.646. 

And  Fla.  Laws  of  180B,  chap.  4801,  S  8,  requiring  as 
a  qualification  to  vote  the  payment  by  the  elector 
of  the  poll  taxes  of  previous  years,  where  he  was 
entitled  to  qualify  himself  as  an  elector  at  the  last 
state  election  by  registration  and  the  payment  of 
such  taxes,  but  failed  to  do  so.  Is  not  in  oontraven- 
29L.  R.  A. 


tlon  of  those  provisions  of  the  Florida  i 
as  requiring  the  payment  of  mora  than  ooe  oapita- 
tion  tax'  as  a  qualiflcatioo,  where  payment  of  not 
more  than  $1  for  each  year  Is  required.    IMd. 

And  the  requirement  of  that  act  of  paymeot  of 
delinquent  poll  taxes  more  than  two  weeks teftxe 
an  election  as  a  qualification  to  vote  thereat  Is  not 
void  as  being  unreasonable,  nnneoessaxy,  and  tend- 
f  ng  to  Impair  and  subvert  the  right  to  vote,  then 
being  no  constitutional  limitation  upon  the  ligtat 
of  the  legislature  applicable  thereto.    IMd. 

So  the  exclusion  of  a  person  from  the  asseasracBt 
list  for  twelve  months,  for  failure  to  pay  his  county 
poll  tax,  in  consequence  of  which  he  may  be  pre- 
cluded from  being  qualified  to  vote  dorinir  ttet 
year,  is  not  a  violation  of  Del.  Ooost^  art.  411, 
providing  that  a  citiaen  otherwise  quallfled,  who 
has  within  two  years  next  before  the  election  paid 
a  county  tax  which  shaU  have  been  nrnfimiii  at 
least  six  months  before  the  election,  shall  enjoy  the 
right  of  an  elector,  or  of  article  1,  section  a  tbeveof, 
providing  that  all  elections  shall  be  free  and  equaL 
Friezleben  v.  Shallcross  asOO)  (DeL)  8 1«.  B.  A.  997. 

And  Kentucky  Act  of  1840,making  the  payment  of 
poll  taxes  of  the  preceding  year  a  qualification  for 
voting  for  certain  municipal  officers,  does  not  con- 
travene Ky.  Const.,  art.  2, 1 8,  provldting  that  ev«y 
free  white  male  citizen  of  the  age  of  twenty-one 
years,  etc,  shall  be  a  voter,  as  artiole  •«  seetioa  S. 
thereof,  providing  that  officers  of  towns  and  cities 
shall  be  elected  In  such  manner  and  wtth  such 
qualifications  as  mr  y  be  prescribed  by  law«  shows 
the  Intention  of  the  framers  of  the  oonstitation 
that  their  former  provision  should  not  apply  to 
municipal  offices,  but  thatth^  should  be  left  to 
the  legislative  wilL  Buckner  t.  Gordon  (UBD  81 
Ky.866. 

Such  provisions,  being  in  derogation  of  ^wm-^ 
riffht,  have  usually  been  strictly  oonatrued. 

Thus  the  payment  of  the  poll  or  ciapltatlon  tax 
authorized  by  Fla.  Const,  art.  8, 9  8,  and  requited  hy 
Florida  Act  of  May  88, 1880,  (diap.  8880,  as  a  qmHS. 
cation  of  electors  at  any  general,  special,  or  munic- 
ipal election,  is  not  a  qualification  for  voting  at  an 
election  as  to  issuing  county  bonds  for  the  im- 
provement of  the  navigation  of  St  Johnis  river. 
under  Florida  Act  of  June  U,  1801,  M  1,  &,  anthor> 
izing  registered  voters  to  vote  for  or  agafaist  the 
issue  of  such  bonds,  and  providing  that  every 
person  whose  name  shall  appear  on  the  renistratlon 
books,  and  every  person  holding  a  oertlfloBte  of 
registration  showing  that  he  is  a  registered  voter, 
and  who  has  not  lost  the  right  to  TOte  for  any 
cause  as  provided  by  law,  shall  have  the  right  to 
vote  at  such  election.  Stockton  v.  FoweU  (18SS)  U 
L.  R.  A.  4S,  29  Fla.  L 

And  Fla.  Laws  1806,  chap.  4801, 8  8,  preseriUnr 
the  qualifl(»tion  of  voters  at  certain  city  elections, 
providing  that  there  shall  be  given  to  each  persoD 
who  was  entitled  to  qualify  himself  as  an  eleetor st 
the  last  state  election  by  registration  and  the  pay- 
ment of  his  poll  taxes  for  the  years  1800  and  1801. 
and  failed  to  do  so,  an  opportunity  to  qualify  by 
registering  and  paying  his  own  poll  taxes  for  sucfa 
years,  has  reference  to  the  poll  taxes  due  under 
the  general  revenue  law  for  those  yean,  and  if  n« 
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which  he  relies  hu  no  application.  The  law 
of  which  he  complains  merely  imposes  upon 
Mm  the  same  duty  and  obligation  which  it 
requires  of  all  other  persons  within  the  ages 
designated  by  the  statute,  without  making 
any  distinction  whateyer  on  account  of  color 
or  race.  And  there  is  no  ground  on  which  it 
can  be  assailed  as  being  repugnant  to  any  of 
the  provisions  of  the  state  or  Federal  Consti- 
tutions.  For  a  breach  of  the  duty  imposed 
on  the  appellant  and  all  others,  it  provides 
for  a  fair  and  impartial  trial  according  to  the 


law  of  the  land,  snd  upon  conviction  it  pro- 
vides that  the  offender  shall  be  fined,  and 
stand  committed  until  fine  and  costs  are  paid. 
No  one  can  question  the  power  of  the  state 
thus  to  provide  for  the  enforcement  of  its  law 
and  the  punishment  of  al  1  who  violate  it.  As 
to  the  policy  and  wisdom  of  the  law  in  ques- 
tion, it  is  quite  sufficient  to  say  that  that  is  a 
matter  resting  with  the  legislature,  and  not 
with  the  courts.  Oooley,  Taxn.  487 ;  Apple- 
ton  V.  Hopkins,  5  Gray,  580. 
Rulings  affirnud. 


poll  taxes  were  due  under  the  requirement  of  that 
law,  none  could  be  insiated  upon.  State  v.  Dillon 
0888)  8  L.  B.  A.  124. 88  Fla.  54&. 

And  that  provision  is  not  void  as  requiring  a 
penon  seeking  to  qualify  himself  to  vote,  to  paj 
■ucta  poll  taxes  In  person,  and  does  not  deprive 
bim  of  the  rifflit  to  pay  tbei%thiooffh  an  authorised 
agent,  auoh  a  payment  beinir  a  payment  by  the 
voter  himself  .    IMd. 

Xor  ia  it  material,  under  Florida  Act  of  June  12, 
lase,  providing  that  no  person  shall  be  permitted 
to  vote  at  an  election  who  shall  have  failed  to  pay 
bis  poll  taxes  for  two  years  next  preceding  such 
election,  whether  or  not  the  collector  withholds 
the  tax  receipts  upon  the  payment  of  poll  taxes  by 
unauthorised  third  personii.  as  under  Fla.  Rev. 
Stat.,  S  842,  collectors  are  required,  at  least  thirty 
days  before  any  election,  to  furnish  the  supervisors 
of  reglstrailon  with  a  list  of  all  persons  who  have 
paid  their  capitation  taxes  for  two  yean  next  pre- 
ceding the  year  of  the  election  which  renders  the 
receipt  Immaterial  to  the  voter.  State  v.  Jolmson 
aas)30Fla.4W. 

And  an  elector  has  the  right  to  pay  his  poll  taxes 
on  Saturday,  the  third  day  of  September,  to  qualify 
bim  to  vote  at  an  election  held  on  October  4  of  the 
nme  year,  under  ^la.  Rev.  Stat,  S 164,  subsec  S, 
providing  that  no  one  shall  be  permitted  to  vote  at 
an  election  who  shall  have  failed  to  pay,  at  least 
thirty  days  before  the  day  of  such  election,  his  poll 
taxes  for  two  years  next  preceding  such  election. 
JMd. 

So  a  person  from  whom  a  poll  tax  is  due  may 
under  that  act  adopt  and  ratify  the  aot  of  another 
in  paying  such  taxes  though  he  had  not  been  au- 
thorised to  make  such  pay  ment.    Ibfd. 

And  application  for  a  tax  receipt  by  a  person 
against  whom  poll  taxes  were  aaseesed,  as  well  as 
voting,  constitutes  a  ratification  of  the  payment 
thereof  by  an  unauthorised  third  person.   JMd. 

And  a  tax  collector  has  no  right  under  that  act  to 
refuse  to  receive  such  taxes  when  tendered  by 
■ome  party  in  behalf  of  others  from  whom  they 
are  due,  though  the  person  making  the  tender  is 
not  authorized  by  the  person  from  whom  they  are 
due  to  pay  them.   JMd. 

And  the  governor  has  power  under  Fla.  Const., 
aru4,  S  IS,  authorizing  him.to  suspend  all  offloers 
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not  liable  to  impeachment  who  shall  have  been 
appointed  or  elected,  for  neglect  of  duty  in  office, 
to  suspend  a  tax  collector  for  refusal  to  receive 
poll  taxes  assessed  under  Fla.  Rev.  Stat..  8  84t  be- 
cause tendered  by  some  party  in  behalf  of  others 
from  whom  they  were  due  where  the  party  mak- 
ing the  tender  was  not  authorised  by  the  persons 
from  whom  they  were  due  to  pay  them.  State  v. 
Johnson  a808)  30  Fhi.  488. 

In  Catlin  v.  Smith  (1816)  2  Berg,  ft  B.  807,  how- 
ever.  It  was  held  that  a  tax  must  have  been  not 
only  laid,  but  also  asseesed  indlridually  upon  a 
taxpayer,  at  least  six  months  before  the  election, 
in  order  to  entitle  htm  to  vote  under  the  provision 
of  the  Pennsylvania  constitution  making  the  pay- 
ment of  a  tax  which  had  been  asseeseo  at  least  six 
months  before  the  election  a  qualification  of  an 
elector. 

And  persons  over  seventy  years  of  age  having 
the  requisite  quailflcaUons  of  residence,  but  who 
had  been  exempted  from  taxation  on  account  of 
their  poverty  for  two  successive  years  before  ar- 
riving at  that  age,  though  not  liable  to  be  taxed 
for  their  polls  under  the  Masstushusetts  statute,  are 
not  thereby  exempted  from  taxation  so  as  to  be 
entitled  to  vote,  under  the  third  article  of  the 
amendments  to  the  constitution  conferring  the 
right  as  to  certain  designated  elections  upon  those 
who  have  paid  a  state  or  county  tax  assessed  upon 
them  within  two  years  preceding  only,  unless  they 
shall  have  been  exempted  from  taxation.  Opinion 
of  the  Justices  (1844)  6  Met.  fiSl. 

It  is  a  question  for  the  governor^  decision,  under 
Fla.  Ck>nst.,  art  C,  1 15,  authorizing  him  to  suspend 
all  offloers  not  liable  to  impeachment  who  shall 
have  tieen  appointed  or  elected,  for  neglect  of  duty 
in  office,  whether  or  not  a  collector  was  guilty  of 
neglect  of  duty  in  not  receiving  poll  taxes  ten- 
dered Saturday,  September  8,  where  an  election 
occurred  October  4,  of  that  year,  the  statute  pro- 
viding that  no  one  shall  be  permitted  to  vote  at  an 
election  who  shall  have  failed  to  pay,  at  least  thirty 
days  before  the  day  of  such  election,  his  poll  taxes 
for  two  years  next  preceding  such  election.  State 
y.  Johnson  a892)  18  L.  B.  A.  410, 80  Fla.  483. 

As  to  payment  of  poll  taxes  as  evidence  of  the 
right  to  vote,  see  siipni  mider  heading  Place  of 
taocaUon.  F.H.B. 
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DUVAL     COUNTY     COMMISSIONERS, 
Pftf*.  in  Brr„ 

dty  of  JACKSONVILLE. 


C- Ma.- 


•1.  Under  seetloii  6  of  artieto  9  of  the 
Constltailoii.  the  legielatarecuuiot  authorise 
counties  to  levy  taxes  for  any  other  than  county 
purpoeee;  nor  can  counties  be  authorised  to  de- 
vote money  so  raised  to  any  other  than  such 
purposes. 

8«  The  anthorttlee  have  fbrmulated  no 
l^enerally  aeoepted  deflnltioii  of  a  county 
purpose,  but  leaye  each  case  inyol  vlnff  the  ques- 
tion to  be  decided  as  It  may  arise. 

8.  The  lenr^latare  ezereisee  plenary 
control  over  puhllc  hl^^hwayat  whether 
they  be  public  country  roads  or  streets  in  ottles 
and  towns. 

4.  Ifthec<mrt«  entertain  a  weU-fimnded 
or  roaaonable  donbt  as  to  the  constitution- 
ality of  an  act,  it  should,  in  deference  to  the  lepr- 
islative  Judfirmeni,  be  upheld. 

6.  The  proTiao  to  section  17  of  chapter 
4014,  Laws  of  189 1,  directinff  that  one 
half  of  the  amount  of  the  special  road  tax  au- 
thorized by  the  act  to  be  levied  by  the  county 
commissioners  and  realised  froiA  the  taxable 
property  in  incorporated  cities  and  towns,  be 
turned  over  to  the  municipal  authorities,  to  be 
used  in  repelrinff*  workinfir,  Improving,  and  lay- 
ing out  the  streets  thereof,  as  may  be  prescribed 
by  the  ordloaDoes  of  said  cities  and  towns,  is  not 
in  conflict  with  section  6,  article  0,  of  the  Ck>nstl- 
tution,  as  being  a  diversion  of  county  reyenues 
to  other  than  county  purposes. 

6*  Neither  is  said  provieo  in  conflict 
with  section  16,  article  8»  of  the  OonsUtu- 
tion,  as  not  being  expressed  in  the  title  of  said 
chapter  4014,  Laws  of  180L 

7.  When  a  matter  is  so  Closely  connected 
with  the  subject  of  the  act  as  to  create  a 
doubt  whether  it  is  not  Included  within  it,  the 
courts  will  not  consider  the  question  whether  the 
legislatiye  action  upon  it  violates  the  constitu- 
tional prohibition  relating  to  the  titles  ot  laws. 

8*  A  street  is  a  public  road  or  way  in  a  city, 
town,  or  village.  All  streets  are  bighwaya,  but 
all  highways  are  not  neoec^arily  streets. 

9.  It  is  not  required  that  the  title  of  an 
act  should  irl^o  a  synopsis  of  all  the 
means  by  which  the  object  of  a  law  is  to  be  ac- 
complished in  the  provisions  in  its  body.  The 
title  maybe  general,  and  so  long  as  the  general- 
ity of  the  subject  expressed  therein  Is  not  em- 
ployed as  a  guise  to  conceal  the  real  object  of  the 
law,  or  some  provision  therein,  it  will  not  be  ob- 
jectionable. 

10*  The  turning  over  of  one  half  of  the 

•Headnotes  by  Mabrt,  Oh.  J, 


money  raised  from  the  taxable  property  In  In- 
corporated cUies  and  towns,  under  fccUon  17, 
chapter  4014.  Laws  of  180Ldoes  not  destruy  the 
equality  or  uniformity  of  the  county  assessment 
made  by  the  county  commissioners. 

1 1.  By  the  17th  sectton  of  chapter  4014 
the  public  road  tax  when  collected  is  required  to 
be  iMdd  into  the  county  treasury  as  a  special  fund 
to  be  expended  under  the  direction  of  the  county 
commissioners  solely  for  the  purpose  mentioned 
in  the  act;  and  under  sections  684  and  586.  Bev. 
Stat.,  no  money  can  be  drawn  from  the  county 
treasury  except  upon  warrant  drawn  by  order  of 
the  county  commissioners.  Under  the  statutory 
provisions  mentioned  It  is  clearly  the  duty  of  the 
county  commissioners  to  turn  over  to  municipal- 
ities their  proportional  part  of  the  road  tax  when 
collected  and  paid  into  the  county  treasury,  hj 
Issuing  a  warrant  for  the  payment  of  the  same. 

18.  Mandamus  is  a  remedy  reetln^  in 
the  Judicial  discreti<m  of  the  court,  and  the 
peremptory  writ  will  not  ordinarily  be  awarded 
commanding  an  olBcer  to  do  what  is  not  within 
his  power  to  do;  and  although  he  may  have  put  it 
out  of  bis  power  to  perform  his  duty,  and  may 
be  liable  in  damages  tberef  or,  still  where  he  can- 
not perform  the  act,  and  this  is  clear  to  tlieoouru 
the  peremptory  writ  will  not  ordinarily  be  issued 
against  him. 

(October  11«  18B5.) 

ERROR  to  the  Circuit  Court  for  Duval 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  a  mandamus  proceeding  brought 
to  compel  defendants  to  turn  over  to  plaintiff 
the  proportion  of  the  amqunt  realized  from  a 
special  tax  for  road  purposes  which  was  desig- 
nated by  the  tenns  of  a  statute.    B&vened. 

Statement  by  Mabryt  Ch,  J,: 

This  is  a  proceeding  by  mandamus,  insti- 
tuted by  the  city  of  Jacksonville  against  the 
county  commissioners  of  Duval  county,  to 
require  them  to  turn  over  to  the  municipal 
authorities  of  said  city  one  half  of  the  amount 
realized  from  a  special  tax  for  public  roads 
and  bridges  levied  and  collected  on  the  prop- 
erty within  the  corporate  limits  of  said  city, 
under  section  17,  chapter  4014,  Laws  of  1891. 

It  is  alleged  in  the  alternative  writ  that 
the  board  of  county  commissioners  of  Duval 
county  deemed  it  advisable  and  for  the  public 
good,  and  at  the  times  for  levying  taxes,  for 
county  purposes  for  the  years  1891,  1893, 
1898,  and  1894,  respectively,  levied,  by  vir- 
tue of  section  17,  chapter  4014,  Laws  of  Flor- 
ida, a  special  tax  for  public  roads  and  bridges 
on  all  the  real  and  personal  property  in  Duval 
county  subject  to  taxation,  and  which  was 
assessed  and  collected  as  other  taxes  of  the 
county  and  paid  into  the  county  treasury  as 
a  special  fund  as  required  by  the  law.  That 
a  large  amount  of  said  special  tax  levied  for 


NOTB.— While  a  division  between  a  county  and 
township  of  the  expense  of  maintaining  certain 
roads  and  bridges  has  been  somewhat  frequently 
made  on  the  ground  that  such  roads  and  bridges 
were  maintained  in  part  for  the  benefit  of  a  larger 
portion  of  the  public  than  was  represented  by  the 
town,  the  above  case  seems  to  be  the  first  to  present 
the  constitutional  question  therein  involved  of  the 
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power  of  a  county  nnder  statutory  direction  to 
turn  over  to  the  highway  or  street  authoritiei  of 
a  municipal  corporation  situated  in  the  county  a 
part  of  the  funds  raised  by  taxation  ^or  county 
purposes.** 

For  many  authorities  on  the  general  subject  of 
highway  taxes,  see  Brannon  v.  Kanawha  Oounty 
Gt.(W.Va.)8L.B.A.804. 


See  also  30  L.  R.  A.  171;  38  L.  R.  A.  476. 
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I  he  years  mentioned,  and  collected  and  paid 
into  the  count j  treasury,  amounting  to  more 
than  $19,000,  was  assessed,  levied,  and  col- 
lected on  i^operty  in  the  city  of  Jackson- 
▼ille,  exactly  how  much  was  so  realized  the 
city  was  not  able  to  say,  because  of  the  fact 
that  all  books  and  papers  containing  such  in- 
formation were  in  the  custody  and  control  of 
the  county  officials  of  said  county,  but  the 
city  shows  that  there  had  been  realized  from 
such  source  for  the  years  mentioned  the  sum 
of  fid,  050. 76,  as  appeared  by  a  sworn  abstract 
made  from  the  tax  collector's  books  by  the 
tax  collector,  and  attached  as  an  exhibit. 
It  is  further  averred  that  the  exact  amount 
realized  from  such  special  tax  on  the  prop 
erty  In  the  city  of  Jacksonville  and  required 
by  the  act  mentioned  to  be  turned  over  to 
her  municipal  authorities  was,  or  should  be, 
known  by  the  county  commissioners,  and  they 
ooald  ascertain  correctly  from  books  and  pa- 
pers in  their  po89ession  the  exact  amount  so 
real  I  zed.  That  of  the  amount  of  money  real- 
ized from  SHid  special  tax  on  propertv  in  the 
city  of  Jacksonville,  the  sum  of  $2,709.05 
was,  by  warrant  dated  June  1,  1892,  turned 
over  to  the  city  by  order  of  the  board  of 
county  com  miss  loners  of  said  countv,  and  no 
other  of  said  moneys  so  realized  had  been 
turned  over  to  said  city  as  required  by  law. 
Tlmt  the  municipal  authorities  had  caused 
the  matter  to  be  called  to  the  attention  of 
the  said  county  commissioners,  and  had  de 
tnanded  that  the  money  due  the  city  from  the 
said  taxes  be  turned  over  to  the  municipal 
authorities,  and  that  the  commissioners  ac- 
count to  the  city  for  one  half  of  the  amount 
so  realized  from  property  in  the  city,  but 
that  they  had  refused  to  do  so.  It  was  also 
alleged  that  the  city  was  in  urgent  need  of 
the  moneys  so  due,  to  be  used  in  the  repair- 
ing, working,  improving  and  laying  out  the 
streets  of  the  city,  as  prescribed  by  ordi- 
nances. 

A  motion  was  made  to  quash  the  alternative 
writ  on  the  ground,  among  others,  that  it  was 
not  the  duty  uf  respondents  to  turn  over  to 
relator  any  portion  of  the  taxes  collected  for 
public  roads  and  bridges.  Relator's  claim 
was  an  unliquidated  demand.  That  it  did 
not  appear  that  respondents  had  ever  been 
furnished  with,  or  were  in  possession  of,  in- 
formation as  to  the  amount  of  alleged  taxes 
collected  for  roads  and  bridges,  so  as  to  en- 
able them  to  turn  over  any  amount  to  re- 
lator. The  writ  was  otherwise  uncertain, 
evasive,  and  insufficient.  That  section  17  of 
chapter  4014  is  in  violation  of  section  5  of 
article  9  of  the  Constitution.  That  section 
17  of  chapter  4014  is  in  violation  of  the  Con- 
stitution. That  the  proviso  to  section  17  of 
chapter  4014  was  inoperative  and  void  under 
ibe  constitution. 

The  motion  was  overmled,  and  respondents 
answered,  admitting  that  the  board  of  county 
commissioners  for  said  county  levied  a  tax 
for  the  years  mentioned  for  public  roads  and 
bridges  on  the  property  of  the  county  subject 
to  taxation,  unrier  section  17  of  chapter  4014, 
Laws  of  Florida,  but  it  is  denied  that  the 
statement  in  the  alternative  writ  as  to  the 
amount  of  the  taxes  collected  on  the  property 
within  the  city  was  correct,  and  the  amount 
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collected  for  the  years  1891,  1892,  and  1898  is 
stated  to  be  $16,911.58,  and  deducting  from 
this  amount  what  had  been  paid  left  $5.- 
746.74.  Respondents  had  msae  every  effort 
to  get  the  amount  collected  for  the  year  1894, 
but  had  been  unable  to  do  so,  on  account  of 
the  usurpation  of  the  office  of  tax  collector 
by  a  partv  named,  and  the  delay  in  paying 
taxes,  and  the  confusion  in  reference  to  the 
same  in  consequence  of  the  usurpation  of  said 
office.  Respondents  further  aver  that  no  de- 
mand was  made  upon  them  for  any  propor- 
tion of  the  taxes  collected  for  public  roads 
and  bridges,  except  that  at  a  meeting  of  the 
board  in  January,  1895,  the  city  recorder 
sent  to  the  board  a  statement  claiming  the 
amount  of  the  levy  for  roads  and  bridges  on 
property  within  the  city  limits  for  the  years 

1891,  1892,  and  1898,  and  requested  payment 
of  one  half  of  such  sum  to  the  city ;  that 
such  statement  failed  to  show  the  amount  of 
such  taxes  collected,  and  was  returned  to  the 
recorder  for  correction,  and  no  demand  except 
as  stated  having  been  made  upon  respondents, 
and  the  whole  amount  collected  for  roads  and 
bridges  being  required  for  the  purpose  of 
keeping  the  roads  and  bridges  of  the  county 
in  good  repair,  especially  by  reason  of  the 
damage  done  to  them  by  the  tevere  storms  of 
1898  and  1894,  said  funds  were  used  by  the 
county  for  that  purpose,  except  $758.91  then 
in  the  hands  of  the  treasurer  to  the  credit  of 
the  road  and  bridge  fund  of  the  county. 

As  a  plea  to  so  much  of  the  writ  as  in* 
Tolves  the  taxes  for  1892,  it  is  alleged  that 
the  claim  was  not  presented  to  the  board  of 
county  commissioners  within  one  year  from 
the  time  the  same  became  due.  It  is  also  al- 
leged that  the  provision  tor  the  payment  of 
anv  portion  of  the  tax  collected  for  roads  and 
bridges  to  the  city  is  unconstitutional  and 
void. 

On  motion  of  relator  for  peremptory  writ, 
the  same  was  awarded,  and  respondents  com- 
manded to  turn  over  to  the  municipal  au- 
thorities of  the  city  of  Jacksonville  the  sum 
of  $5,746.74,  being  one  half  of  the  amount 
admitted  by  the  return  to  have  been  realized 
from  the  special  tax  for  public  roads  and 
bridges,  levied  by  virtue  of  section  17  of 
chapter  4014,  Laws  of  Florida,  on  property  in 
the  city  of  Jacksonville,  after  deducting  the 
sum  of  $2,709.05,  the  amount  paid  in  June, 

1892.  Respondents  were  also  commanded  to 
render  an  account  and  pay  over  to  the  city 
authorities  the  balance  of  one  half  the  exact 
amount  realized  and  paid  into  the  county 
treasury  of  Duval  county  from  said  special 
tax  for  the  years  1891,  1892,  1898,  and 
1894. 

The  errors  assigned  are  the  overruling  the 
motion  to  quash,  and  in  granting  the  peremp- 
tory writ. 

JfeMrt.  Fleminif  *  Fleminif,  for  plain* 

tiffs  in  error: 

The  proviso  in  section  17  of  chapter  4014 
under  which  the  claim  of  the  city  is  made  is 
inoperati?e  and  void  and  in  violation  of  section 
16  of  article  8  of  the  Constitution  of  the  sUts 
of  Florida,  which  directs  that  "each  law  en- 
acted in  the  legislature  shall  embrace  but  one 
snbject  and  matter  properly  connected  th^re- 
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with,  which  subject  shall  be  briefly  expressed 
In  the  title." 

Carr  v.  Thomas,  18Pla.  786;  Stats  y.  Palmes, 

28  Fla.  620;  Cooley,  Const  Lim.  6th  ecL  pp. 
170-181;  Knoxmlls  ▼.  Levns,  13  Left»  180; 
Bugher  ▼.  Preseott,  28  Fed.  Bep.  20. 

The  provisions  for  the  payment  to  the  dty 
of  one  half  of  the  amount  of  the  taxes  collected 
by  levy  of  the  county  commissioners  for  roads 
and  bridges  on  property  within  the  city  are  in 
violation  of  section  6  of  article  9  of  the  Consti- 
tution of  Florida,  which  authorizes  counties 
and  cities  to  assess  and  impose  taxes  respect- 
ively for  county  and  municipal  purposes. 
«  A  county  can  only  levy  taxes  for  a  county 
purpose  or  county  purposes. 

Skinner  v.  Henderson,  8  L.  R  A.  66,  26 Fla. 
121;  StoMony.  BmeU,  16  L.  R  A.  42,  29 
Fla.  1. 

It  cannot  be  successfully  urged  that  the  re- 
pairing, working,  improving,  and  laying  out 
of  the  streets  of  a  city  under  its  ordinances  and 
by  its  officials,  are  in  any  sense  county  pur. 
poses. 

There  may  be  a  county  road  within  the  lim- 
its of  a  city  or  town. 

State  V.  Putnam  County  Comrs,  28  Fla.  682. 

In  Uie  taxing  authority  given  the  city  of 
Jacksonville,  the  legislature  has  unequivocally 
defined  expenses  for  streets  as  embraced  within 
purposes  strictly  municipal. 

Acts  1898,  p.  810. 

County  purposes  and  municipal  purposes 
cannot  be  one  and  the  same. 

Knoxville  v.  Leuds,  12  Lea,  186. 

The  county  authorities  can  have  no  control, 
direction,  or  any  voice  whatever  in  the  ex- 
penditure of  a  single  dollar  which  they  raise 
by  taxation  and  are  directed  to  turn  over  to 
the  city  for  streets. 

Atty-Qen.  v.  Bay  County  Suprs,  84  Mich. 
46;  Harward  v.  St,  Clair  db  M.  Lerfse  db  Drain- 
age Co.  51  111.  180;  NashviUsY,  Towns,  5  Sneed, 
186;  StaU  v.  Be  Soto  Parish  Police  Jury,  4l1  La. 
Ann.  1244;  AUen  v.  Taunton,  19  Pick.  487; 
Parsons  v.  Goshen,  11  Pick.  396. 

The  said  provision  of  the  law  is  also  in  vio- 
lation of  section  1  of  article  9  of  the  Constitu- 
tion, providing  for  a  uniform  and  equal  rate  of 
taxation. 

Primm  v.  BeOeviOe,  59  Dl.  142. 

Wben  a  statute  is  relied  upon  as  a  declara- 
tion of  duty  to  do  a  thing,  it  should  clearly  ap- 
pear by  its  terms  or  necessarv  implication  that 
the  performance  of  the  act  devolved  upon  the 
defendant  for  the  benefit  of  the  petitioner. 

2  Spelling,  Extraordinary  Relief,  1870. 

The  claim  of  the  relator  is  an  unliquidated 
demand. 

Black,  Law  Diet  p.  724. 

A  writ  of  mandamus  will  not  issue  to  pay 
an  unliquidated  demand. 

Cox  V.  Whitfield  County  Comrs.  65  Ga.  741; 
Com.  V.  Allegheny  County  Comrs.  16  Serg.  & 
R  817. 

County  commissioners  will  not  be  compelled 
to  act  upon  claims  while  there  are  no  funds  in 
the  county  treasury  for  their  payment 

4  Am.  &  Eng.  Encydop.  Law,  p.  401;  Mo- 
Donald  v.  Maddux,  11  Cal.  187. 

Messrs.  Walker  *  L'Sng^le,  for  defend- 
ant in  error: 

As  to  who  shall  "  tarn  over*  the  ''one  half' 
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of  this  fund  as  required  by  the  proviso,  noth- 
ing can  be  clearer  than  that  it  must  be  done  \/y 
the  county  commissioners. 

The  claim  insisted  upon  is  emphatically  a 
liquidated  one,  fixed  and  settled  by  the  terms 
of^the  proviso,  at  "one  half  of  the  amount 
realized  from  said  special  tax  on  property  in 
incorporated  cities  or  towns." 

State  V.  Shearer,  29  Neb.  477. 

Tou  will  not  blot  out  the  proviso  unless  yoo 
shall  upon  fair  discussion  and  careful  consid- 
eration feel  no  doubt,  but  an  abiding  convic- 
tion, that  it  is  clearly  repugnant  to  some  pro- 
vision of  the  constitution  of  our  state. 

Cooley,  Const.  Lim.  6th  ed.  pp.  199,  19^- 
202,  204-206,  209. 

Streets  are  public  highways  under  the  con- 
trol of  cities  and  towns,  subject  to  the  para- 
mount authority  of  the  commonwealth. 

Southwark  S.  Co.  v.  Philadelphia,  47  Pa» 
814:  Branson  v.  Philadelphia,  Id.  829;  24  Am. 
&  Eng.  Encyclop.  Law,  p.  2,  note  1. 

The  legislature  recognizing  that  a  street 
was  none  the  less  a  public  road  of  the  county 
for  being  inside  the  corporate  limits  of  a  city, 
as  a  matter  of  convenience  to  the  county  com- 
missioners, made  a  provision  allowing  them  to 
dele^te  their  duty  as  to  such  parts  of  such 
public  roads  to  those  in  authority  in  the  city 
and  necessarily  commanded  the  turning  over 
of  a  proper  proportion  of  the  special  fund  in 
question  to  enable  the  dty  officers  to  discharge 
their  duty. 

The  provision  for  keeping  up  such  parts  of 
public  roads  as  might  be  streets  in  a  city  is 
germane  to,  and  properly  connected  with,  the 
subject  of  ''establishing,  etc.,  the  public  roads 
of  the  counties. 

The  proviso  to  section  17,  chapter  4014,  does 
not  violate  article  8,  section  16,  of  our  Consti- 
tution. 

Fah^  V.  State,  27  Tex.  App.  146;  28  Am.  & 
Eng.  Encyclop.  Law,  pp.  229-275;  Schehr  v. 
Detroit,  45  Mich.  626. 

There  is  no  imperative  requirement  that  tax- 
ation shall  be  equal.  If  there  were,  the  opera- 
tions of  government  must  come  to  a  stop,  irom 
the  absolute  impossibility  of  fulfilling  it. 

Cooley,  Taxn.  2d  ed.  pp.  164,  167;  Com,  v. 
Peoples  Five  Cents  Swo.  Bank,  6  Allen,  428. 

Neither  the  absence  of  demand,  nor  the  ex- 
penditure of  well  nigh  all  of  this  special  fund, 
can  place  the  circuit  in  error  upon  the  record 
sent  here  in  the  matter  of  issuing  this  peremp- 
tory writ 

2  SpeUing,  Extraordinary  Relief,  g  1468. 

Mabry,  Ch.  «/.,  delivered  the  opinion  of 
the  court: 

It  is  contended  for  plaintiffs  in  error  that 
the  proviso  of  section  17  of  the  Act  of  1891, 
chapter  4014,  the  basis  for  this  suit,  is  in 
conflict  with  the  constitution  in  two  partic- 
ulars. The  first  one  is,  that  the  subject-mat- 
ter of  the  proviso  is  not  expressed  in  the  title 
of  the  act,  as  required  by  section  16  of  article 
8  of  the  Constitution ;  and  the  second  is,  that 
it  is  an  attempt  to  divert  money  raised  by 
taxation  for  county  purposes  to  other  and 
unauthorized  uses,  in  violation  of  section  5 
of  article  9  of  the  Constitution.  The  title  of 
the  act  in  question  is:  ''An  act  to  provide 
for  establishing,   working,   repairing,   and 
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maintalniDg  the  public  roads  and  bridges 
of  the  several  counties  of  this  state,  and  to 
provide  penalties  for  failure  thereof."  Pro- 
Tision  is  made  in  the  act  for  working,  re- 
pairing, and  maintaining  the  public  roads 
of  the  counties  of  the  state  by  means  of  man- 
ual labor  by  the  residents  of  the  several  coun- 
ties subject  to  road  duty,  aided  for  building 
and  repairing  bridges  by  a  one  mill  tax  on 
the  dollar,  in  case  such  roads  and  bridges 
are  not  worked,  repaired,  and  maintained  by 
a  special  tax  as  provided  in  the  17th  section 
of  the  Act.  After  defining  the  powers  and 
duties  of  the  county  commissioners  of  the 
county  over  and  in  reference  to  the  public 
roads  and  bridges,  directing  the  division  of 
the  counties  into  road  districts  and  provid- 
ing the  manner  of  compelling  those  subject 
to  road  duty  to  work  the  roads,  it  is  provided 
in  the  16th  section  that  ''no  person  residing 
in  and  paying  municipal  taxes  to  any  in- 
corporated town  or  city  shall  be  required  to 
work  on  the  public  roads  under  this  law." 
The  17th  section  authorizes  the  county  com- 
missioners of  any  county,  whenever  deemed 
advisable  and  for  the  public  good,  to  levy 
a  special  tax  for  public  roads  and  bridges, 
not  to  exceed  three  mills  on  the  dollar,  and 
on  all  the  real  and  personal  property  in  tto 
county  subject  to  taxation,  which  tax  sletll 
be  assessed  and  collected  as  other  taxes  ol 
the  county,  and  the  money  arising  therefrom 
to  be  paid  into  the  county  treasury  as  a  spe- 
cial fund  to  be  expended  under  the  directloa 
of  the  county  commissioners  solely  for  thi 
purpose  of  maintaining,  working,  and  keep- 
ing in  good  condition  the  public  roads  and 
bridges  of  the  county  and  in  purchasing  tools 
and  materials  for  that  purpose.  The  proviso 
to  this  section  reads:  ''Provided,  however, 
that  one  half  of  the  amount  realized  from 
said  special  tax  on  property  in  incorporated 
cities  or  towns  shall  be  turned  over  to  the 
municipal  authorities  of  said  cities  or  towns, 
to  be  used  in  the  repairing,  working,  and 
improving  and  laying  out  the  streets  there- 
of, as  may  be  prescribed  by  the  ordinances 
of  said  cities  or  towns. "  When  the  special 
tax  for  working  and  maintaining  the  public 
road»  and  bridges  is  levied,  no  person  resid- 
ing in  the  county  shall  be  required  to  work 
on  the  public  roads  of  the  county. 

We  will  first  consider  the  contention  that 
the  provision  for  turning  over  one  half  of  the 
money  raised  for  the  public  roads  and  bridges 
of  the  county  to  the  municipal  authorities 
to  be  used  by  them  in  laying  out  and  main- 
taining the  streets  thereof  is  a  devotion  of  it 
to  other  than  county  purposes.  It  is  beyond 
question  that,  under  section  5  of  article  0  of 
the  Ck>nstitution,  the  legislature  cannot  au- 
thorize counties  to  levy  taxes  for  any  other 
than  county  purposes,  nor  can  counties  be 
authorized  to  devote  money  so  raised  to  any 
other  than  such  purposes.  Skinner  v.  Ben- 
derton^  26  Fla.  121,  8  L.  R.  A.  55 :  Stockton  v. 
Fdwea,  29  Fla.  1,  16  L.  K.  A.  42;  NashvilU 
y.  Towns,  5  Sneed,  188.  In  the  case  of  State 
▼.  Putnam  County  Oomn.,  28  Fla.  682,  the 
question  presented  was  whether  the  county 
•ommissi oners  had  been  deprived  of  Juris- 
diction over  that  part  of  a  public  road  of 
the  county  included  within  the  corporate 
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limits  of  a  town  subsequently  incorporated 
under  the  general  law  for  the  incorporation 
of  cities  and  towns.  The  court  said,  in  ef- 
fect, that  whether  the  county  commission- 
ers had  been  deprived  of  the  jurisdiction  of 
such  road  within  the  new  town  organization 
depended  upon  the  legislation  on  the  sub* 
ject  of  public  roads  and  of  municipal  cor*  r 
porations,  and  that  the  intent  of  the  legisla- 
ture, as  manifested  by  the  statutes,  would 
control.  The  conclusion  was  that  the  county 
commissioners  had  not  been  so  deprived  of 
jurisdiction  over  the  road.  As  shown  in  the 
case  of  Skinner  v.  Benderaon,  supra,  the  city 
of  Tampa  had  entered  into  a  contract  for  the 
construction  of  a  bridge  over  a  river  within 
the  corporate  limits  of  the  city,  and  the 
county  commissioners,  on  petition  for  that 
purpose,  ordered  that  a  portion  of  the  cost  of 
the  bridge  be  paid  by  the  county.  The  pay- 
ment of  the  money  by  the  county  was  en- 
joined and  the  ^'Hl  filed  for  this  purpose, 
among  other  th']ig>,  alleged  that  the  bridge 
was  wholly  witnin  the  corporate  limits, 
entirely  a  municipal  improvement,  and  not 
a  county  purpose  within  the  meaning  of  the 
constitution.  Such  allegation  being  admit- 
ted to  be  true  on  demurrer,  it  was  held  that 
Ito  OMUty  commissioners  had  no  authority 
iu  tt^oropriate  the  money.  Anticipating  the 
qosstions  that  might  arise  in  the  case,  the 
court  further  said  that  the  statute  authoriz- 
ing the  city  to  build  bridges  within  its  lim- 
tU  did  not  necessarily  revoke  the  authority 
gtfen  to  the  county  by  general  statute  with- 
out restriction  as  to  locality,  to  build  a  bridge 
within  the  city  limits.  As  there  may  be 
bridges  serving  only  a  city  purpose,  so  there 
may  be  others  demanded  in  the  same  territory 
for  county  purposes,  and  where  the  circum- 
stances create  this  demand,  and  the  bridge 
is  for  the  use  and  benefit  of  the  people  of 
the  county  at  large,  or  of  some  considerable 
portion  of  them,  and  intended  and  needed  as 
well  for  those  outside  as  for  those  inside  the 
city,  the  authority  of  the  county  to  build  it 
is  not  annulled  by  the  local  city  statute. 
Some  courts  hold  that  statutes  conferring, 
in  general  terms,  authority  upon  counties 
to  establish  and  maintain  public  roads  and 
bridges  in  the  counties  without  restriction 
as  to  locality  will  not  be  construed  so  as  to 
authorize  its  exercise  within  the  territorial 
limits  of  incorporated  towns  or  cities  situated 
therein,  when  legislative  authority  has  been 
giyen  such  towns  and  cities  to  establish  and 
maintain  municipal  streets  and  highways. 
We  need  not  go  into  a  discussion  of  such 
decisions,  as  this  court  has  admitted  their 
existence  and  refused  to  follow  them. 

In  State  y.  Putnam  County  Comrs. ,  supra, 
it  is  said:  ''Though  all  public  roads  and. 
all  streets  are  public  highways,  yet  neither 
all  public  highways  nor  all  public  roads  are 
streets,  or  city  or  town  highways.  .  .  . 
Public  roads  are  established  by  the  county 
authorities  with  reference  to  the  convenience 
of  the  people  of  the  county  or  of  neighborhoods 
therein ;  streets  and  other  municipal  high- 
ways are  located  in  obedience  to  the  dicta- 
tion of  the  welfare  and  convenience  of  the 
town  or  city.  The  road  may  be  so  located 
in  the  town  that  no  interest  of  the  munici 


430 


Florida  Bupbkmb  Coubt. 


Oct., 


pality  would  dictate  its  mainteDaDce  at  mu- 
nicipal expense ;  it  may  touch  no  municipal 
highway  of  any  kind. "  The  case  of  SHnner 
▼.  Eenderson  clearly  recognizes  a  distinctly 
municipal  county  purpose  in  respect  to  a 
bridge  within  the  corporate  limits,  and  also 
a  mixed  or  double  municipal  and  county 
purpose  in  respect  to  the  same  bridge,  de- 
pendent upon  the  circtimstances  of  each  par- 
ticular case.  In  both  of  the  decisions  just 
referred  to  the  legislative  intent,  as  mani- 
fested by  the  legislation  on  the  subject  of 
public  roads  and  bridges,  and  in  reference 
to  the  municipalities  in  question,  was  recog- 
nized as  controlling.  The  question  we  are 
to  deal  with  is  not  so  much  one  of  legisla- 
tive intent  as  one  of  legislative  power.  The 
17th  section  of  the  Act  before  us  expressly 
authorizes  the  county  commissioners  of  any 
county  in  the  state,  when  deemed  advisable 
and  for  the  public  good,  to  levy  a  special  tax 
not  exceeding  three  mills  for  working  and 
maintaining  the  public  roads  of  the  county, 
and  directs  that  one  half  of  the  amount  re- 
alized from  said  tax  on  property  in  incor- 
porated cities  and  towns  sball  be  turned  over 
to  the  municipal  authortties  thereof  to  be 
used  in  repairing,  working,  and  improving 
and  lavinff  out  the  streets  thereof  as  may  m 
prescrfbea  by  ordinances.  There  is  no  doubt 
about  the  legislative  intent  here,  and  if  there 
is  no  constitutional  inhibition  against  carry- 
ing it  out,  it  is  the  dutv  of  the  court  to  en- 
force it.  The  act  must  oe  clearly  unconsti- 
tutional before  we  are  authorized  to  set  it 
aside  on  such  ground.  If  we  entertain  any 
well-founded  or  reasonable  doubt  about  the 
constitutionality  of  tbe  act,  we  must,  in  de- 
ference to  the  legislative  department,  up- 
hold it.  This  rule  of  constitutional  con- 
struction is  well  settled.     State  v.  Rocker, 

96   Fla.    .      If  the   establishment   and 

maintenance  of  streets  in  incorporated  towns 
and  cities  cannot  be  declared  by  the  legis- 
lature, or  regarded  to  any  extent  a  county 
purpose  within  the  meaning  of  the  provision 
of  the  constitution  on  the  subject,  then  the 
proviso' to  the  act  in  question  directing  that 
a  portion  of  the  money  raised  by  taxation 
for  the  public  roads  and  bridges  of  the  county 
be  turned  over  to  the  municipal  authorities 
for  the  purpose  mentioned,  is  unauthorized 
and  void.  That  local itv  alone  within  the 
corporate  limits  cannot  determine  the  char- 
acter of  the  purpose,  is  clearly  pointed  out 
by  the  decisions  in  this  court  already  referred 
to,  and  even  under  statutes  giving  general 
authority  over  public  roads  and  iTridges  to 
county  commissioners,  taken  in  connection 
with  statutory  authoritv  in  municipal  bodies 
over  streets,  lanes,  and  alleys  within  their 
limits,  it  may  be  that  a  street  will  subserve 
l>oth  a  county  and  municipal  purpose.  If 
such  should  be  the  case  there  would  be  no 
difficulty,  according  to  the  reasoning  in  the 
decision  in  8kinn&r  v.  Benderson,  in  appro- 
priating road  money  raised  by  county  taxa- 
tion to  all  such  streets  that  exist  in  incorpo- 
rated towns  and  cities.  So  long  as  the  money 
is  devoted  to  such  streets,  even  though  ex- 
pended under  the  agency  of  the  municipal 
corporation.  It  would  not  be  a  diversion  of 
it  under  such  statutes  from  strictly  county 
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purposes.  We  have  no  Information  In  the 
record  as  to  the  character  of  the  streets  io 
the  city  of  Jacksonville  for  the  establishment 
and  maintenance  of  which  the  funds  in  ques- 
tion are  demanded,  and  even  under  statutes 
similar  to  those  existing  when  the  decisions 
to  which  we  have  referred  were  made,  it 
would  be  difficult  to  affirm  that  the  devotion 
of  part  of  tbe  money  raised  by  taxation  on  the 
property  in  the  town  or  city  to  maintaining 
the  streets  therein  would  be  a  diversion  of 
it  from  cuunty  purposes.  EaUey  v.  People^ 
84  111.  89.  But,  as  before  stotedf,  there  is  a 
specific  statutory  direction  that  one  half  of 
the  road  money  raised  by  county  taxation 
from  the  taxable  property  in  incorporated 
towns  and  cities  shell  be  turned  over  to  their 
municipal  authorities  for  the  specific  purpose 
of  laving  out  and  maintaining  the  streets 
therein,  and,  conceding  this  to  be  a  direction 
to  turn  the  money  over  to  the  municipal  au- 
thorities to  be  applied  by  them  on  any  or  all 
of  the  streets  of  the  municipality,  without 
distinction,  the  question  is,  Is  such  an  ob- 
ject so  far  foreign  to  a  county  organization, 
or  a  county  purpose  as  to  be  forbidden  by  the 
constitution  under  county  taxation  for  pub- 
1  ic  roads  or  highways?  The  authorities  have 
formulated  no  generally  accepted  definition 
of  county  purposes,  but  leave  each  case  in- 
volving the  question  to  be  decided  as  it  may 
arise.  Gotten  v.  Leon  County  Comre.  6  Fla. 
610 ;  Stockton  v.  2\fUfeU,  $upra.  In  the  first- 
mentioned  case  it  is  said :  ''The  constitution 
docs  not  attempt  to  give  a  definition  of  county 
purposes,  and  to  obtain  a  correct  interpreta- 
tion of  that  phrase  we  must  look  to  the  con- 
temporatieous  legislation  upon  that  subject 
and  the  uniform  action  of  the  county  courts 
under  the  territorial  government.  By  thia 
reference  it  will  be  abundantly  demonstrated 
that  at  that  dav  county  purposes  were  taken 
to  embrace  ppinci pally  the  erection  and  re- 
pair of  court-houses  and  jails,  the  opening 
and  maintaininff  public  thoroughfares  with- 
in the  limits  oftheir  respective  counties,  by 
opening  roads,  building  bridges  and  cause- 
ways and  keeping  the  same  in  repair,  licens- 
ing and  regulating  ferries  and  toll -bridges, 
etc.  It  is  thus  seen  that  the  entire  subject  of 
highways  was,  at  the  time  of  the  constitu- 
tion, an  object  peculiarlv  within  tlie  juris- 
diction of  the  county  authorities,  and  we  are 
hence  warranted  in  the  assumption  that  it 
was  so  understood  by  the  convention  when 
they  used  the  phrase  'county  purposes.' " 

In  Hamilton  County  Oornn.  v.  MigheU^  7 
Ohio  St.  109,  the  court  says :  **  A  county  or- 
ganization is  created  almost  exclusively  with 
a  view  to  the  policy  of  the  state  at  large,  for 
purposes  of  political  organization  ana  civil 
administration,  in  matters  of  finance,  of  ed- 
ucation, of  provision  for  the  poor,  of  military 
organization,  of  the  means  of  travel  and  trans- 
port, and  especially  for  general  administra- 
tion of  justice.  With  scarcely  an  exception, 
all  the  powers  and  functions  of  the  cocmtr 
organization  have  a  direct  and  exclusive  ref- 
erence to  the  general  policv  of  the  state,  and 
are  in  fact  but  a  branch  of  the  general  admin- 
istration of  that  policy."  The  legislature 
has  always  under  our  system  of  government 
had  plenary  control  of  all  public  highways 
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whether  they  be  public  county  roads  or  streets 
In  cities  and  towns.  State  y.  Jacksonville 
Sireet  R.  Go.  29  Fla.  590.  Cooley  on  Taxa- 
tion, page  130,  says :  **  One  of  tfie  most  im- 
portant functions  of  gOYernment  is  the  mak- 
ing proYision  for  public  roads  for  the  use  of 
the  people.  The  Yariety  of  these  is  great, 
and  the  modes  of  construction  and  operation 
are  different.  No  Question  is  made  of  the 
competency  of  the  legislature  to  leYy  taxes 
for  tlie  common  highway,  the  improved  turn- 
pike and  macadamissed  road,  the  planked  or 
paYed  street,  the  canal,  the  tramway  or  the 
railway.  Any  or  all  of  them  may  be  con- 
structed bY  the  state,  or  under  state  author- 
ity, by  the  municipal  subdiYisions  of  the 
state  within  whose  limits  they  may  be  need- 
ed." The  decision  in  the  case  of  Will  County 
Supn.  Y.  P^ojOe,  110  111.  511,  makes  a  dis- 
tinction between  raising  money  by  taxation 
for  the  purpose  of  building  bridges  and  main- 
taining public  highways,  and  for  the  purpose 
of  carrying  on  other  more  private  concerns 
of  a  municipality.  It  was  there  held  that 
the  raising  or  money  by  taxation  in  towns  or 
counties  in  pursuance  of  a  general  law  of  the 
state,  for  the  purpose  of  building  bridges, 
maintaining  public  highways,  and  for  other 
objects  of  a  similar  character,  in  which  the 
people  of  the  state  at  large  are  directly  in- 
terested, is  not  the  levying  of  a  tax  for  a 
strictly  local  corporate  purpose  within  the 
meaning  of  the  Illinois  Constitution.  In 
that  case  a  mandamus  was  sustained  against 
the  board  of  county  commissioners  of  the 
county  to  compel  the  levy  and  collection  of 
a  tax  upon  the  property  of  the  countY  to  aid 
the  commissioners  of  highways  of  the  town 
of  Wilmington  to  build  a  bridge  across  a 
river  within  the  limits  of  said  town.  It  is 
true  that  there  mav  be  a  distinctively  munici- 
pal purpose,  as  distin^cuished  from  county 
purposes,  and,  in  our  judgment,  the  constitu- 
tion of  the  state  recognizes  such  distinction, 
but  in  reference  to  the  laying  out  and  main- 
tenance of  public  streets,  or  municipal  high- 
ways, over  which  not  only  the  people  of  the 
muuicipality,  but  of  tiie  entire  county,  can 
travel,  it  cannot  be  said,  we  think,  that  they 
are  so  distinctively  and  exclusively  a  mu- 
nicipal purpose  as  to  render  it  impossible  for 
the  legislature  to  authorize  the  counties  to 
devote  revenue  raised  by  county  taxation  for 
public  roads  on  the  property  situated  within 
the  municipalities  to  the  maintenance  of  the 
public  streets  therein.  The  result  of  this 
conclusion  is.  that  the  proviso  in  question 
is  not  in  conflict  with  section  5  of  article  9 
of  the  Constitution. 

The  objection  that  the  subject-matter  of 
the  proviso  to  section  17  is  not  expressed  in 
the  title  of  the  act  cannot,  in  our  judgment, 
be  sustained.  It  is  not  questioned  that  it 
was  not  competent  for  the  legislature  under 
the  title  of  the  act  to  authorize  the  county 
commissioners,  when  deemed  advisable  and 
for  the  public  good,  to  levy  a  special  tax 
not  exceeding  three  mills  on  the  dollar  on 
the  entire  taxable  property  of  the  county 
for  the  purpose  of  maintaining,  working,  and 
repairing  the  public  roads  therein.  What 
matter  is  properly  connected  with  the  expen- 
diture of  the  money  raised  by  such  a  levy? 
29  L.  R.  A. 


It  was  held  in  SUUe  v.  Montgomery  County 
Comre,,  26  Ind.  522,  that  "when  a  matter  is 
so  closely  connected  with  the  subject  of  the 
act  as  to  create  a  doubt  whether  it  is  not  in- 
cluded within  it,  the  court  will  not  consider 
the  question  whether  the  legislative  action 
upon  it  violates  the  constitutional  prohibi- 
tion relating  to  the  title  of  laws. "  ''A  street 
is  a  public  road  or  way  in  the  city,  town, 
or  village.  All  streets  are  highways,  but 
all  highways  are  not  necessarily  streets. "  24 
Am.  &  Eng.  Encyclop.  Law,  p.  2.  All 
highways,  whether  public  roads  or  streets, 
are  subject  to  the  control  of  the  legislature. 
Our  constitutional  requirement  in  reference 
to  the  subject-matter  and  titles  of  laws  is, 
that  each  law  shall  embrace  but  one  subject 
and  matter  properly  connected  therewith,  and 
that  the  subject 'shall  be  briefly  expressed  in 
the  title.  It  is  not  essential  that  the  title 
should  ffive  a  synopsis  of  all  the  means  by 
which  the  object  of  the  law  is  to  be  accom- 
plished by  the  provisions  in  its  bodv.    State 

v.  Green,  86  Fla. .    The  title  of  an  act 

may  be  general,  and  so  long  as  the  general- 
ity of  the  subject  therein  expressed  is  not 
emploved  as  a  guise  to  conceal  the  real  ob- 
ject of  the  law,  or  some  provision  therein,  it 
will  not  be  objectionable.  It  Is  also  true 
that  the  title  to  an  act  may  be  so  restrictive 
in  reference  to  a  subject  expressed  therein  ad 
to  confine  the  body  of  the  act  to  such  phase 
of  the  subject  as  is  indicated  by  the  title. 
StaU  v.  BBUmee,  28  Fla.  620 ;  Coolev,  Const. 
Lim.  6th  ed.  p.  172.  The  general  subject 
of  the  title  of  the  act  we  are  consider  ins:  is 
the  laying  out  and  maintaining  the  puT)lic 
roads  of  the  counties,  and  streets  are  public 
roads  or  highways  within  the  limited  space 
of  the  municipalities  within  the  counties. 
We  deem  the  provision  as  to  applying  a  part 
of  the  road  tax  to  the  streets  in  incorpo- 
rated cities  and  towns  in  a  county  as  matter 
properly  connected  with  the  maintenance  of 
pul)lic  roads  in  the  county ;  at  least  it  is  so 
closely  connected  therewith  as  to  create  a 
doubt  whether  it  is  not  included  in  the  gen- 
eral  subject  of  the  roads  of  the  county. 

In  the  case  of  KnoxviUe  v.  Lewis,  12  Lea,. 
180,  cited  by  counsel  for  plaintiffs  in  error, 
the  title  of  the  act  considered  was  to  provide* 
more  just  and  equitable  laws  for  the  as- 
sessment and  collection  of  revenue  for  state- 
and  county  purposes,  and  to  repeal  all  lawa 
then  in  force  whereby  revenue  was  collected 
for  the  assessment  of  real  estate,  personal 
property,  privileges,  and  polls.  The  act 
contained  many  sections,  and  after  making 

f provisions  on  the  subject  of  assessing  and  col- 
ecting  state  and  county  revenue,  it  enacted, 
in  the  50th  section,  that  the  county  clerk 
should  collect  the  municipal  revenues.  Un- 
der the  law  previously  existing  the  munici- 
Sal  recorder  collected  the  town  taxes.  Un- 
er  a  constitution  similar  to  ours  as  to  the 
subject-matter  and  title  of  an  act  it  was  held 
that  the  50th  section  introduced  a  new  sub- 
ject not  expressed  in  the  title,  and  the  en- 
tire act  was  void.  In  reaching  this  conclu- 
sion the  court  said  there  was  a  distinction 
between  state  and  county  revenue,  and  mu* 
nicipal  revenue,  recognized  by  the  constitu 
tion  itself,  and  as  a  result  {he  legislatur* 
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had  nnderlaken  to  Introduce  into  the  act  on 
the  subject  of  state  and  county  revenue  pro- 
visions in  reference  to  a  different  subject 
not  expressed  in  the  title.  Our  constitution 
recognizes  a  difference  between  taxation  for 
distinctively  county  or  municipal  purposes, 
but  in  reference  to  public  highways,  whether 
public  roads  or  urban  highways,  In  the 
county,  it  is  competent  for  the  legislature 
to  authorize  the  counties  to  raise  money  by 
taxation  for  their  maintenance. 

The  turning  over  of  one  half  of  the  money 
raised  from  the  property  in  the  towns  and 
cities  does  not  destroy  the  equality  and  uni- 
formity of  the  tax  itself.  The  levy  is  made 
upon  all  the  taxable  property  of  the  county 
Just  as  any  other  tax  is  assessed  and  levied, 
and  all  property  in  the  county  bears  an  equal 
portion  of  the  burden  of  such  tax  in  propor- 
tion to  its  value.  Sangamon  County  8upri. 
V.  Sprinfffleld,  68  111.  66. 

It  is  further  objected  that  the  statute  does 
not  require  the  county  commissioners  to  turn 
over  the  money  to  the  municipal  authorities, 
or  that  it  is  left  in  doubt  as  to  whose  duty 
it  was  to  turn  over  the  money,  and  that  the 
relief  by  mandamus  will  be  refused  when 
the  right  is  doubtful.  It  will  be  seen  that 
the  17th  section  directs  the  money  when  col- 
lected to  be  paid  into  the  county  treasury  as 
a  special  fund  to  be  expended  under  the  di- 
rection of  the  county  commissioners  solely 
for  the  purpose  of  maintaining,  working, 
lepairinff,  and  keeping  in  good  condition 
the  public  roads  and  bridges  of  the  county, 
and  for  purchasing  suitable  tools,  imple- 
ments, and  material  for  that  purpose,  **  pro- 
vided, however,  that  one  half  of  the  amount 
realized  from  said  special  tax  on  property 
in  incorporated  cities  or  towns  shall  be  turned 
over  to  the  municipal  authorities  of  said 
cities  or  towns  to  be  used  in  the  repairing, 
working,  and  improving  and  laying  out  of 
the  streets  thereof  as  may  be  prescribed  by 
the  ordinances  of  said  cities  or  towns. "  No 
money  can  be  drawn  from  the  county  treasury 
except  upon  warrant  drawn  by  the  order  of 
the  county  commissioners,  and  the  warrant 
shall  specify  the  particular  fund  upon  which 
it  is  drawn.  Rev.  Stat.  §§  684,  685.  The 
county  treasurer  is  required  to  keep  the  var- 
ious county  funds  separate  (sec.  586) ,  and  he 
is  forbidden  to  pay  out  any  money  in  his 
hands  as  county  treasurer  except  upon  war- 
rant drawn  as  provided  under  an  order  of  the 
county  commissioners.  If  the  municipal 
authorities  are  entitled  to  any  portion  of  the 
special  fund  raised  for  the  maintenance  of 
the  public  roads  of  the  county  and  required 
to  he  paid  into  the  county  treasury,  it  is 
evident  that  it  is  the  clear  duty  of  the  county 
commissioners,  under  the  statutes  mentioned, 
to  draw  the  warrant  for  the  money.  The 
municipal  authorities  are  compellea  to  ob- 
tain such  warrant  before  they  can  call  upon 
the  county  treasurer  for  the  money,  and  the 
plain  duty  in  such  a  case  rests  upon  the 
county  commissioners  to  issue  the  warrant. 

The  only  other  contention  demanding  any 
discussion  is,  that  the  peremptory  writ  com- 
mands the  county  commissioners  to  forth- 
-with  turn  over  to  the  municipal  authorities 
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of  Jacksonville  $5,746.74,  when,  as  shown 
by  the  return,  only  $758.91  remained  in  the 
treasury  to  the  credit  of  the  public  road  fund. 
The  case  was  disposed  of  on  the  alternative 
writ  and  return  thereto,  and  as  shown  by  the 
return  one  half  of  the  amount  collected  and 
paid  into  the  county  treasury  on  proper^  in 
the  city  of  Jacksonville  as  a  road  fund  for 
the  years  1891,  1892.  and  1898  was  $8,455.79. 
The  sum  of  $2,709.05,  it  is  conceded,  had 
been  paid,  and  Uie  balance  amounted  to  $5,  - 
746. 74.  This  last  sum  is  the  amount  ordered 
by  the  court  in  the  peremptory  writ  to  be 
immediately  turned  over  to  the  city  authori- 
ties. The  return  distinctly  alleges  that  the 
whole  amount  had  been  requird  and  used 
for  the  purpose  of  keeping  the  county  roads 
and  bridges  in  good  repair,  except  the  sum 
of  $758.91,  the  balance  remaining  in  the 
hands  of  the  county  treasurer.  According 
to  the  return  of  the  county  commissioners, 
it  is  clearly  shown  that  the  county  had  ex- 
pended all  the  road  and  bridge  fund  except 
the  amount  stated,  and  that  the  only  sum 
received  by  the  city  authorities  was  $2,746.- 
05.  The  county  had  expended  largely  the 
city's  part  of  the  road  money,  but  the  money, 
as  is  clearly  shown,  is  not  in  the  county 
treasury  to  be  turned  over,  aud  the  question 
arises,  To  what  extent  will  the  remedy  of 
mandamus  apply?  The  writ  of  mandamus 
is  a  discretionary  remedy,  and  while  the 
courts  will  apply  it  in  proper  cases,  thej 
often  refuse  it  when  it  would  be  attended  by 
no  beneficial  results.  State  v.  Marion  County 
Comrt.  27  Fla.  488.  A  peremptory  writ  of 
mandamus  will  not  usually  issue  command- 
ing an  officer  to  do  what  is  not  within  his 
power  to  do,  and  though  by  putting  it  out  of 
his  power  to  perform  a  duty  he  may  become 
liable  in  damages,  still  where  he  cannot  per- 
form the  act,  and  this  is  clear  to  the  court, 
mandamus  will  not  be  issued  against  him. 
This  rule  has  been  applied  to  public  officers 
who  have  improperly  diverted  funds  in  their 
hands  or  under  their  control  so  that  they  are 
unable  to  comply  with  some  dutyin  refer- 
ence to  their  disposal.  Biee  v.  Walhor,  44 
Iowa,  458;  Bates  v.  Porter,  74  Cal.  224; 
Universal  Church  v.  Columbia  Ttep,  Section 
g9,  Trustees,  6  Ohio,  446.  27  Am.  Dec.  267 ; 
State  V.  Vanarsdale,  42  N.  J.  L.  586;  Pt^ 
V.  Tremain,  29  Barb.  96 ;  State  v.  New  Or- 
leans, 84  La.  Ann.  469;  Taumship  S6,  Range 
t  E!ast,  Board  of  Education  v.  Boyd,  58  Mo. 
276. 

Under  the  showing  made,  we  think  the 
court  should  not  have  undertaken  to  compel 
the  county  commissioners  to  turn  over  money 
that  was  not  under  their  control,  and  which 
it  was  not  in  their  power  to  do  as  officials  of 
the  county.  The  judgment  should  have  com- 
manded the  county  commissioners  to  turn 
over  the  road  funds  in  the  county  treasury 
by  issuing  a  warrant  on  the  treasurer  for 
that  purpose.  To  this  extent  only  diould 
the  remedy  by  mandamus  be  applied  in  this 
case. 

I%4judfment  is  roeerssd  with  directions  thai 
the  circuit  court  enter  Judgment  in  accord- 
anoe  with  this  opinion. 


1894. 
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1.  The  intention  of  thftiMrtles  to  a  ooT- 

euint  respeotlxur  real  property  js  the  oontrolUnir 
element  in  determininir,  at  least  on  a  bill  of 
equity,  whether  or  not  the  covenant  shall  hind 
sahsequent  owners  of  the  property. 

S.  Oonridem.tion  for  an  agreement  hy  a 
railroad  company  and  other  parties  about  to  oon- 
atraot  a  railroad  from  a  mine  to  a  furnace  and 
from  the  furnace  to  an  established  railroad,  that 
they  wlU  ship  all  their  products  at  reasonable 
rates  over  the  latter  railroad,  may  be  found  in 
the  purchase  by  the  owner  of  the  old  road  of  a 
certain  quantity  of  the  bonds  of  the  new  com- 
pany at  par  in  order  to  supply  funds  for  the  en- 
terprise. 

8.  A  contract  to  fl^ve  all  the  traffic  o 
certain  mines  and  Aimacea  and  of  a 
railroad  therefrom*  at  reasonable  rates,  to 
another  and  connectinfir  railroad  which  furnishes 
aid  to  develop  the  business,  is  not  vUra  vires  or 
in  violation  of  Const.,  art.  17,  M  1,  8,  and  4,  re- 
quirinff  railroads  to  carry  each  other^s  traffic 
without  discrimination,  and  problbitlniir  discrim- 
ination in  transportation  for  individuals,  and  pro- 
hibiting the  consolidation  of  parallel  and  com- 
peting roads. 

(October  7, 180IU 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Court  of  CommoD  Pleas  for  Centre  County 
sustaining  a  demurrer  to  the  complaint  in  an 
action  brought  to  enjoin  defendants  from  vie- 
lating  an  alleged  contract  to  give  plaintiffs  the 
traffic  from  certain  iron  works.    liet)er$ed. 

The  facts  are  stated  in  the  opinion. 

Mesam.  John  Blanehard  and  DaTid  W. 
Sellers*  for  appellants: 

The  court  erred  in  holding  that  the  Valen- 
tine Iron  Company  does  not  sustain  either 
privity  of  contract  or  estate  with  the  covenant- 
ors or  coveuantees  in  the  agreement  of  March 
22, 1887,  and  that  the  plaintiffs  are  strangers 
in  title  to  the  land  owned  by  the  Valentine 
Iron  Company. 

In  the  English  note  to  Speneei'M  Case,  in  1 
Smith,  Lead.  Caa.  9th  Am.  ed.  pp.  186-188,  it 
Ib  pointed  out  that  in  the  English  case  of  Min- 
diuU  T.  Oakes,  2  Hurlst  &  N.  798,  the  court 
of  exchequer  has  not  only  expressed  an  opin- 
ion that  the  rule  announced  by  Coke  as  having 
been  decided  in  SiperiMfi^a  due  is  unreasonable, 
but  has  also  suggested  that  that  case  itself  de- 
cided the  contrary. 

At  page  208,  in  the  American  noU^  it  is  said: 

"It  may  be  observed  that  the  question  of 
whether  it  is  necessary  to  ooveoant  for  'as- 


signs,' as  to  anything  not  in  etse  at  the  time  of 
the  covenant,  discussed  in  the  first  and  second 
resolutions  of  the  leading  case,  has  generally 
been  passed  over  lightly  in  this  country,  and 
the  use  of  the  word  "assigns,"  considered  of 
little  importance  if  an  intention  that  the  coven- 
ant run  can  be  gathered  from  the  whole  instm- 
ment." 

Maaury  y.  Southioarth,  9  Ohio  St  840;  Brad- 
ford Oil  Co.  Y.  Blair,  118  Pa.  88,  57  Am.  Rep. 
442. 

The  "privity  of  estate,"  held  to  be  essential 
in  courts  of  common-law  jurisdiction  to  sus- 
tain a  covenant  running  with  the  land  against 
a  subsequent  grantee  of  the  land,  is  understood, 
in  the  best-considered  authorities  of  the  pres- 
ent day,  in  a  sense  very  much  modified  from 
that  defined  and  exemplified  in  the  earlier 
cases. 

Bronwn  v.  Chffln,  108  Mass.  175,  11  Am. 
Rep.  885.  118  Mass.  156;  Savage  v.  Mason,  8 
Cush.  500:  Horn  v.  MilUr,  9  L.  R.  A.  810, 
186  Pa.  640;  WM  v.  Bennetfi  Branch  Imp. 
Co.  161  Pa.  628. 

While  in  the  courts  of  common-law  Jurisdic- 
tion privity  of  estate  in  this  modified  and  mod- 
ern sense  is  held  to  be  essential  in  order  to 
cause  an  otherwise  proper  covenant  to  run 
with  the  land,  in  equity  Jurisprudence  the 
rule  is  different. 

English  note  to  Qpencenf  Cam,  1  Smith, 
Lead.  Cas.  9th  Am.  ed.  p.  198;  Tvik  v.  Moz- 
hay,  2  Phil.  Ch.  774;  Luker  r.  Dennii,  L.  R. 
7  Ch.  Div.  227, 47  L.  J.  174;  Pollard  v.  Shactf- 
fer,  1  U.  8.  1  Dall.  210,  1  L.  ed.  104;  Church 
V.  Ruland,  64  Pa.  482:  Com.  T.  Bala  db  Bryn 
Mawr  Tump.  Co.  158  Pa.  47. 

It  may  be  well  said  in  regard  to  this  case,  in 
the  language  of  the  Pennsylvania  case  of  Horn 
V.  Miller,  supra,  that  "the  benefit  and  the  bur- 
den are  so  inseparably  connected  that  each  is 
necessary  to  the  existence  of  the  other/'  that 
"both  must  go  together,"  that  "the  liability  to 
the  burden  will  l^  a  necessary  incident  to  the 
right  to  the  benefit." 

Coleman  v.  Coleman^  19  Pa.  101,  57  Am. 
Dec.  641. 

As  to  the  principles  involved  where  a  lease  by 
the  mortgagor  is  prior  and  where  it  is  subse- 
quent to  the  mortgage,  see^ 

Mou  T.  Oallimore,  1  Smith,  Lead.  Cas.  6th 
Am.  ed.  p.  848;  2  Smith,  Lead.  Caa.  9th  Am. 
ed.  p.  883. 

As  regards  the  application  of  these  principles 
to  covenants  running  with  the  land,  made  by 
the  mortgagor,  it  may  be  noted  that  the  En- 
glish decisions  have  so  far  adhered  to  the  old 
common. law  ideas  above  adverted  to  as  to  hold 
that  an  equity  of  redemption  will  neither  carry 
the  benefit  nor  burden  of  covenants  running 
with  land  to  an  assignee  from  the  mortgagor. 

American  note  to  Speneer^s  Case,  1  Smith, 
Lead.  Cas.  6ih  Am.  ed.  p.  186;  Pargeter  y. 


Kon.— For  a  few  oases  on  the  general  subject  of 
aovenants  runninfr  with  the  land,  see  noUs  to 
Pittshurv,  a  ft  St.  L.  B.  Oo.  V.  Bosworth  (Ohio)  S  L. 
B.  A.  IW,  and  Afken  v.  Vranklln  (Minn.)  6  L.  B.  A. 
800,  also  Crawford  v.  Witherbee  (Wis.)  9  L.  B.  A. 
KU  Mygattv.OoefN.TJUL.  B.  A.  610;  Thomas 
T.  Bland  (Ky.)  U  L.B.  A.  Mh  Leonard  v.  Qou^h 
29  L.R  A. 


(N.  T.)  IB  L.  B.  A.  800;  ICott  v.  Oppenhelmer  (N.  T.) 
17  L.  B.  A.  400;  Hiokey  v.  Lake  Shore  ft  M.  8.  B.  Oa. 
(Ohio)  28  L.  B.  A.  800;  Mygatt  v.  Ooe  (N.  T.)  M  L.  B. 
A.OM. 

For  lesallty  of  combination  of  railroad  compa- 
nies, see  United  Stotes  v.  Trans-Mlssourt  Fielffht 
ASK).  (C  a  App.  0th  a)  M  L.  B.  A.  71k 


See  also  40  L.  R.  A.  389;  48  L.  R.  A.  160. 
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tionate  amounts  of  $684,850  in  stock  of  the 
new  company  issued  in  shares  of  the  par 
value  of  $50.  By  this  change  the  railroad 
companies,  plaintiffs,  became  stockholders 
in  the  amount  proportionate  to  their  $75,000 
purchase  of  bonds.  The  new  company  con- 
tinued the  same  relations  with  the  railroad 
companies  from  the  date  of  its  organization 
down  to  the  winter  of  189d-98. 

On  the  11th  of  May.  1U89,  the  ''Central 
Pennsylvania  Railroad  Company"  was  incor- 

S)rated  to  construct  a  railroad  from  Mill 
all,  in  Clinton  county,  to  Unionville,  in 
Centre  county,  a  distance  of  about  twenty- 
five  miles,  located  with  a  view  to  form  a 
connection  with  the  Nittany  Valley  Railroad 
near  Bellefonte  and  the  Beech  Creek  Railroad 
near  Mill  Hall.  The  last-named  railroad  is, 
in  its  terminals  and  connections,  a  com- 
petitor of  the  plaintiff  railroad  companies. 
The  plaintiffs  averred  that  the  Valentine  Iron 
Company,  since  the  beginning  of  the  year 
1898,  has  encouraged  the  construction  of  the 
Central  Pennsylvania  Railroad  financially 
and  otherwise ;  J.  W.  Gephart,  the  president 
of  the  Iron  company,  being  also  the  president 
of  the  railroad  company,  is  also  acting  as 
superintendent  of  the  work  of  construction 
of  the  competing  road  and  is  the  chief  rep- 
resentative of  the  undertaking;  that  the 
Nittany  Valley  Railroad*,  in  1891,  was  leased 
to  the  Valentine  Iron  Company  and  is  op- 
erated by  the  iron  company.  That  the  Valen- 
tine Iron  Company  threatens  to  give  the  traffic 
coming  and  going  to  the  mines  and  furnace 
for  transportation  over  the  Central  Pennsyl- 
vania, and  thence  by  its  connections,  over  the 
lines  of  competing  roads. 

The  plaintiffs  aver  that  the  acts  of  defend- 
ants are  in  violation  of  their  covenants  in  the 
agreement  of  March  22,  1887,  and  pray  that 
they  be  restrained  by  injunction.  The  de- 
fendants demurred  to  the  bill : 

1.  Because,  by  the  sale  on  the  mortgage, 
they  took  the  property  free  and  discharged 
from  all  the  covenants  of  the  agreement,  the 
agreement  having  been  executed  subsequent 
to  the  mortgage. 

2.  The  purchaser  at  the  mortgage  sale  took 
the  land  discharged  of  the  covenants,  there- 
fore every  other  party  to  the  agreement  was 
released. 

8.  That  the  agreement  was  without  con- 
sideration and  is  therefore  void. 

4.  The  agreement  was  asrainst  public  pol- 
icy. 

5.  It  was  in  violation  of  article  17  of  the 
Constitution  and  is  not  enforceable  in  law  or 
equity. 

6.  That  the  Nittany  Valley  Railroad  did 
not  covenant  not  to  aid  in  the  construction 
of  competitive  lines  of  railroad. 

7.  That  the  restraint  of  the  construction 
of  competitive  lines,  whether  by  moral  sup- 
port or  otherwise,  is  illegal. 

8.  That  to  enjoin  defendants  from  giving 
traffic  to  a  common  carrier,  under  the  laws  of 
the  commonwealth,  is  in  restraint  of  trade. 

9.  There  is  an  adequate  remedy  at  law. 
The  court  below,  after  argument,  sustained 

the  first,  fourth,  fifth,  and  eitrhth  grounds  of 
demurrer  and  entered  a  decree" dismissing  the 
bill,  and  from  that  decree  plaintiff  appeals, 
29  L.  R.  A. 


assigning  sixteen  errors  to  the  decree  and 
opinion  of  the  court. 

The  bill  sets  out  the  facts  in  substance  as 
we  have  stated  them,  and  it  follows  from  the 
demurrer  that  defendants  admit  them  as 
averred. 

The  opinion  of  the  learned  jndce  of  the 
court  below  is  in  good  part  devoted  to  dem- 
onstrating that  the  covenant  to  transport  the 
traffic  to  and  from  the  ore  lands  and  furnace 
over  plaintiff's  lines  and  not  to  aid  and  en- 
courage the  construction  of  other  or  rival 
roads  to  the  source  of  the  tnifflc.  is  not  a 
covenant  real  which  runs  with  the  land, 
binding  upon  the  heir,  successor,  or  as- 
signee, but  is  a  mere  personal  covenant  bind- 
ing only  upon  the  parties  to  it.  Spencer* % 
Ocue,  the  leading  case,  1  Smith,  Leaid.  Cas. 
9th  Am.  ed.  p.  174,  with  many  of  the  caaea 
cited  in  the  notes  to  the  leading  case,  and 
others  which  do  not  there  appear,  are  relied 
on  as  authority  for  this  holding.  8peneer*9 
Com  is  taken  from  5  Coke,  16,  as  reported  by 
Coke,  who  says  that  among  other  questions 
it  was  decided  :  ''Where  the  assignee  shall 
be  bound  without  naming  him  and  where 
not;  and  where  he  shall  be  bound,  although 
he  be  expressly  named,  and  where  not."  It 
then  appears  mm  the  case  that  the  second  of 
the  seven  resolutions  adopted  by  the  court  is : 
"If  the  lessee  had  covenanted  for  him  and  his 
assigns  that  they  would  make  a  new  wall 
upon  some  part  of  the  thing  demised,  that 
forasmuch  as  it  is  to  be  done  upon  the  land 
demised,  that  it  should  bind  the  assignee; 
for,  although  the  covenant  doth  extend  to  a 
thing  to  be  newly  made,  yet  it  is  to  be  made 
upon  the  thing  demised,  and  the  assignee  is 
to  take  the  benefit  of  it,  and  therefore  shall 
bind  the  assignee  by  express  words.  .  .  . 
But  although  the  covenant  be  for  him  and  his 
assigns,  yet  if  the  thing  to  be  done  be  merely 
collateral  to  the  land  and  doth  not  touch  ox 
concern  the  thing  demised,  in  any  sort,  there 
the  assignee  shall  not  be  charged." 

This  case,  decided  three  hundred  years  ago^ 
as  with  many  of  the  cases  at  that  time,  bases 
its  conclusions,  in  the  main,  on  the  results 
arrived  at  by  the  ratiocination  of  the  judge. 
They  assumed  certain  premises  and  if,  frocc 
these,  a  certain  conclusion  was  reached  then 
the  Judgment  was  for  plaintiff  or  defendant; 
as,  for  instance  in  the  first  resolution,  **  When 
the  covenant  extends  to  a  thing  in  mm,  parcel 
of  the  demise,  the  thing  to  be  done  by  force 
of  the  covenant  is  quodammodo  annexed  and 
appurtenant  to  the  thing  demised,  shall  go 
with  the  land  and  bind  the  assignee,  although 
he  be  not  bound  by  express  words."  Here 
the  assignee  is  bound,  although  the  cove- 
nantor hath  not  so  said ;  then  the  same  reso- 
lution goes  on,  "But  when  the  covenant  ex- 
tends to  a  thing  not  in  being  at  the  time  of 
the  demise  made,  it  cannot  be  appurtenant  or 
annexed  to  the  thing  which  hath  no  being.* 
Here  the  covenant  does  not  bind  the  assignee, 
although  the  covenantor  hath  so  said.  Resort 
was  \iS^  to  the  instrument  to  ascertain  the 
subiect  of  the  contract  and  when  that  was 
settled  on,  a  contract  was  made  by  the  judges 
for  the  parties  without  much  regard  to  what 
the  parties  said ;  they  looked  not  for  the  ex- 
pressed intention  with  a  view  to  giving  it 
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effect  in  the  Jadgment,  but  adopted  a  con- 
clusion based  often  on  an  artificial  or  arbi- 
trary rule  of  construction  and  this  conclusion 
moulded  the  judgment;  the  intention  was 
subordinated  to  the  rule.  As  shown  by  the 
large  number  of  cases,  both  in  England  and 
this  country,  cited  by  the  able  editors  of  the 
notes  to  8peneer*s  Gate,  there  has  been  more 
or  less  of  a  struggle  by  the  courts  in  the  three 
centuries  which  have  elapsed  since  that  de- 
cision was  announced  to  escape  from  its  ap- 
plication, and  very  often,  if  the  rule  defeated 
the  manifest  intent  of  the  parties,  some  dis- 
tinction was  found  or  assumed  which  war- 
ranted a  disregard  of  it ;  and  in  some  cases 
where  the  rule,  if  invoked,  would  plainly 
shut  the  door  against  equity,  the  door  was 
closed  against  this  rule.  Like  the  arbitrary 
Ancient  rules,  in  SheUey's  Gcue  [1  Coke,  1061 , 
in  Twyive*s  Case  [8  Coke,  801,  and  others,  it 
has  been  ffiven  such  flexibility  by  so  many 
laoer  decisions  that,  without  overruling  well- 
decided  cases,  it  is  impossible  to  rigidly 
apply  it  at  this  day  even  in  common- law  ac- 
tions. Whether  under  our  system  of  admin- 
istering equity,  if  this  were  an  action  at  law, 
Spencer's  Vase  would  rule  it  on  the  facts,  it 
is  not  important  to  decide.  This  is  not  an 
action  at  law,  but  a  bill  in  equity,  and  the 
controlling  element  is  the  intention  of  the 
parties  to  the  covenant,  and  so  it  is  laid  down 
by  many  of  both  the  English  and  American 
decisions,  some  of  them  cited  in  the  notes  to 
Spencer* s  Case,  In  the  note  on  page  198,  En 
glish  notes,  it  is  said :  ''In  lulk  v.  Moxhay,  2 
Phil.  Ch.  774,  it  was  laid  down  by  Lord  Cot- 
tenham  that  a  covenant  made  by  the  pur- 
chaser of  land  that  he  and  his  assignee  would 
use  or  abstain  from  using  the  land  in  a  par- 
ticular way,  may  be  enforced  in  equity 
against  all  purchasers  without  reference  to 
the  question  whether  the  covenant  ran  with 
the  land. "  And  it  is  remarked  by  the  editor 
that  EeppeU  v.  Bailey,  3  Myl.  &  E.  517,  in 
the  court  of  chancery,  a  case  cited  and  relied 
on  by  the  court  below  and  appellees  in  this 
case,  is  overruled  by  Tulk  y.  Moxhay,  and  the 
latter  case  has  been  since  followed  and  ex- 
tended. 

Take  the  facts  as  they  are  averred  in  the 
bill  in  equity  and  as  they  are  here  admitted 
by  the  demurrer :  1.  The  complainants  con- 
tributed $75,000  for  the  development  of  the 
ore  land  and  the  construction  of  a  furnace  and 
railroad.  2.  The  furance  and  railroad  were 
constructed,  were  put  in  operation,  and  ore 
mines,  rom  which  was  obtained  ore  to  run  the 
furnace,  opened.  S.  The  property  was  sold 
on  a  mortgage  antedatinir  Uie  agreement  and 
$75, 000  contribution  about  seven  months.  4. 
Those  who  had  the  legal  title  and  equity  of 
redemption  made  the  contract,  by  which  they 
aecured  plaintiffs*  money,  and,  in  considera- 
tion therefor,  covenanted  for  themselves,  suc- 
cessors, and  assigns  in  the  nature  of  a  cove- 
nant to  run  with  the  land^  to  give  all  traffic 
coming  to  or  goinff  from  the  ore  lands  and 
furnace  to  plaintiff's  lines.  6.  The  Valen- 
tine Iron  Company,  the  present  assignee  of 
the  property  from  the  sheriff's  vendee,  from 
January,  1^1,  for  nearly  two  years,  accepted 
all  the  benefits  derivable  from  this  contract 
as  shippers  and  affirmed  it  0.  Defendants  re- 
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fuse  absolutely  to  perform  the  covenants  en- 
tered into  oy  their  predecessors  in  title,  al- 
though the  very  existence  of  the  property 
occupied  and  enjoyed  by  them  was  created  in 
part  by  the  large  contribution  of  defendants. 
7.  There  is  no  adequate  remedy  at  law  for  a 
persistent  violation  of  such  a  covenant. 

Should  the  facts,  as  they  thus  appear,  move 
the  conscience  of  a  chancellor  to  afford  relief 
to  the  injured  party?  We  do  not  consider  it 
important  that  by  the  judicial  sale  and  re- 
organization of  those  interested,  under  a  new 
charter,  the  nominal  identity  of  the  actual 
parties  to  the  covenant  and  those  now  in  pos- 
session has  been  changed.  The  averment  of 
affirmance  of  the  contract  by  the  present  de- 
fendants is  admitted  by  the  pleadings.  That 
the  affirmance  of  a  traffic  contract  touching 
land  rests  in  parol,  will  not  prevent  the  inter- 
position of  equitable  principles  even  where 
the  contract  post-dated  a  lien  through  which 
the  defendant  claimed  title. 

In  Campbell  v.  Band,  49  Pa.  284,  adjoin- 
ing owners  of  land  on  opposite  banks  of  a 
stream  agreed  to  build  and  keep  in  repair  a 
dam  for  the  use  of  both;  on  a  judgment 
against  one  of  them,  antedating  the  agree- 
ment, his  interest  was  sold  at  sheriff's  sale ; 
the  sheriff's  vendee  used  the  dam,  as  did  the 
debtor  in  the  judgment ;  the  court  below  held 
the  sheriff's  vendee  bound  to  contribute  to  the 
repairs,  because  he  had,  by  the  use  of  the 
dam,  affirmed  the  agreement;  this  court, 
Thompson,  </.,  says :  ''I  will  not  undertake 
to  say  the  contract  created  covenants  running 
with  the  land  because  the  covenantor  could 
not  undertake  to  impose  a  covenant  or  duty 
that  might  not  be  divested  by  a  sale  of  the 
premises  so  incumbered  by  a  prior  judgment, 
a  sale  on  which  would  carry  back  the  title  to 
a  period  coeval  with  the  date  of  the  lien. 
.  .  .  Now,  why  should  not  the  assent  of 
the  sheriff's  vendee  and  that  of  the  remaining 
co-tenant  be  sufficient'to  continue  the  origi  luii 
covenants  in  their  original  efficiency?  I  do 
not  think  it  is  a  sufficient  negative  of  the  in- 
quiry to  say  the  remedy  on  the  covenants  is 
notpxasned.* 

What  would  have  been  the  effect  of  a  de- 
nial of  any  affirmance  of  this  contract  by 
the  sheriff's  vendee,  or  these  defendants, 
we  are  not  called  upon  to  say ;  we  decide  the 
point  on  their  admission  of  the  affirmance  of 

Nor  is  the  contract  as  contended  by  appel- 
lees, and  as  held  by  the  court  below,  without 
consideration ;  the  preliminary  statements  to 
the  stipulations  show  the  value  of  the  con- 
sideration. The  land  association  and  iron 
company,  with  the  Nittany  Valley  Railroad 
Company,  are  about  to  construct  tne  railroad 
from  the  furnace  to  the  mines  on  the  land,  and 
from  the  furnace  to  a  connection  with  the 
plaintiffs'  lines ;  they  are  about  to  complete 
a  furnace  or  furnaces  partly  built;  for  the 
purpose  of  securing  funds,  they  have  placed 
a  mortgage  to  secure  $600,000;  they  cannot 
carry  out  their  project  with  a  paper  mort- 
gage ;  they  want  the  money  which  it  is  to  se- 
cure ;  plaintiffs  give  them  $75,000  and  agree 
to  carry  their  products  at  reasonable  rates ;  if 
any  dispute  arises  about  what  it  reasonable, 
they  agree  to  the  establishment  of  a  tribuni^ 
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to  determine  the  dispute  without  resort  to 
the  courts.  In  oonsiaeration  of  this  aid  in 
the  development  of  their  property,  defend- 
ants agree  to  five  them  their  traffic.  With- 
out such  development — the  railroad  to  carrv 
the  ore  from  the  mines  to  the  furnace  heaa, 
and  from  the  casting  house  to  marlcet^their 
property,  for  present  enjoyment,  is  useless ; 
by  the  stipulated  aid,  it  is  valuable.  This 
is  an  ample  consideration. 

It  is  held  by  the  court  below  the  contract  is 
In  violation  of  sections  1,  8,  and  4  of  article 
17  of  the  Constitution.  The  first  section  pro- 
vides that  all  railroads,  as  common  carriers, 
•hall  carry  each  other's  traffic  without  dis- 
crimination. There  is  nothing  in  the  agree- 
ment which  contravenes  this  provision ;  the 
railroad  company  must  carry  such  freight  as 
a  shipper  offers  it ;  if  freij?ht  by  the  public 
be  routed  over  its  road  to  destination  by  way 
of  the  Central  Pennsylvania  Railroad,  it 
must  so  forward  it ;  it  is  not  averred  in  the 
bill  that  tlie  contract  is  to  the  contrary. 

Section  8  of  the  same  article  provides  that 
all  iodividuals  shall  have  equal  rights  to 
transportation  without  discrimination.  The 
bill  does  not  seek  to  deprive  the  iron  com- 
pany of  the  right  here  guaranteed.  The  right 
of  every  shipper  is  to  make  a  contract  with 
such  common  carrier  as  he  chooses  to  carry 
his  goods  to  destination ;  if  he  makes  none 
expressly,  the  law  implies  one  with  the  car- 
rier who  accepts  his  goods.  But  he  cannot 
make  contracts  with  two  or  more  carriers  to 
carry  the  same  goods ;  if  he  does,  as  but  one 
can  carry,  the  others  can  invoke  the  law  as 
a  remedy  for  his  violation  of  contract.  If 
he  contracts  with  a  railroad  to  lay  its  rails 
to  his  manufactory  or  furnace,  and  furnish 
him  money  to  aid  him  in  bringing  the  raw 
material  to  the  furnace,  and  he,  in  considera- 
tion, promises  to  give  the  railroad  the  trans- 
portation of  such  manufactured  product  to 
market  at  reasonable  rates,  how  is  the  shipper 
deprived  of  any  right?  He  but  exercises  the 
right  guaranteed  by  the  constitution ;  he  con- 
tracts for  the  carrying  of  his  own  product  for 
shipment  to  market  from  his  own  manu- 
factory, with  whom  he  pleases ;  the  Consti- 
tution does  not  go  further  and  guarantee  him 
a  right  to  violate  his  contract  when  he 
pleases. 

How  this  contract  offends  against  section 
4,  which  prohibits  the  consoliaution  of  par- 
allel and  competing;  roads,  we  do  not  un- 
derstand, although  this  is  one  of  the  reasons 
given  for  declaring  the  contract  void.  The 
Kittaoy  Valley  Railroad,  whose  traffic  is 
sought  by  plaintiff,  is  not  a  parallel  road, 
but  a  connecting  road,  prolonging  the  plain- 
tiff's reach  into  new  territory;  the  Central 
Pennsylvania  is  parallel  to  plaintiffs'  line; 
it  has  no  contract  either  for  traffic  or  con- 
solidation with  plaintiffs.  The  right  of  one 
road  to  lease,  make  traffic  contracts  with,  or 
consolidate  with  connecting  roads  not  paral- 
lel or  competing  has  not  for  thirty- four  years 
been  doubted,  that  we  know  of ;  the  Act  of 
April  38,  1861,  expressly  confers  such  right 
aud  the  constitution  does  not  affect  it,  except 
to  prohibit  the  consolidation  and  leasing  of 
parallel  and  competing  lines.  The  rights  of 
connecting  roads,  under  this  act,  have  been 
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i^oognized  many  times  since  the  adoption  of 
the  constiiution  of  1874;  and  that  contracts 
for  through  business,  both  freight  and  pas- 
senger, Mtween  connectinpf  roads  aud  ship- 
per, are  not  only  not  Mra  vires,  but  that  they, 
on  the  contrary,  have  for  their  basis  sound 
business  principles;  and  special  contracts 
may  be  made  with  a  special  class  of  shippers 
to  secure  business.  See  Fitehburg  R.  Go,  v. 
Qage,  12  Gray,  899 ;  Herih  v.  Nartlum  Cent. 
R.  Oo,  74  Pa.  181 ;  MunftM  t.  Pennsylvania 
R.  Oo.  92  Pa.  150;  Hoover  t.  Pefineylvania 
R.  R  Go.  156  Pa.  220,  22  L.  R.  A.  263.  In 
this  last  case  the  contract  was  with  a  manu- 
facturing company  for  a  special  rate  on  coal 
used  for  manufacturing  purposes;  the  con- 
tract was  made  eight  years  before  the  suit, 
with  a  view  to  the  building  up  and  develop- 
ment of  the  plant.  This  court,  in  a  most 
exhaustive  opinion  by  our  brother  Green,  in 
which  nearlv  all  the  authorities  on  the  sub- 
ject are  noticed,  held  that  special  contracts 
for  a  special  rate  with  a  manufactory  for  the 
transportation  of  fuel  was  not  undue  dis- 
crimination ;  that  blast  furnaces,  iron  mills 
and  rail  factories  are  encouraged  and  built 
up  in  sparsely  settled  regions  oy  the  aid  of 
such  contracts.  While  tne  question  of  dis- 
crimination does  not  arise  in  this  case,  the 
same  principle  is  involved.  Is  a  contract  by 
a  railroad  company  with  an  iron  company, 
in  which  the  former  contributes  a  large  sum 
of  money  to  the  latter  for  development,  and 
gives  to  it  facilities  for  transportation,  in 
consideration  of  which  the  iron  company  con- 
tracts to  give  it  all  its  traffic,  uUra  Hret^ 
It  is  not  in  restraint  of  trade,  for  its  expn-ss 
purpose  and  necessary  effect  are  to  increase 
both  trade  and  population ;  not  a  single  trav- 
eler or  shipper,  outside  the  contracting  party, 
is  affected  in  his  selection  of  a  route ;  the 
contract  binds  none  of  them. 

It  is  not  seldom  those  who  have'  reaped 
benefits  from  a  contract  such  as  this  seetc  to 
escape  its  obligation  by  taking  refuge  in  that 
assumed  turpitude,  which,  on  grounds  of 
public  policy,  avoids  the  contract ;  but  here, 
and  it  is  a  gratification  to  us  to  say  it,  the 
parties  to  this  contract  violated  no  law ;  re- 
strained not  others  from  engaging  in  busi- 
ness; did  nothing  of  evil  example  or  de- 
trimental to  public  morals ;  therefore,  there 
is  no  public  policy  which,  in  the  absence  of 
express  legislative  enactment,  makes  void 
this  contract ;  as  there,  clearly,  is  no  adequate 
remedy  at  law  for  repeat^  or  continued 
violations  of  the  defendants'  covenants,  they 
ought  to  be  enforced  in  equity,  to  the  extent 
equity  will  take  cognizance  of  their  viola- 
tion. 

While  the  covenant  to  ship  over  plaintiffs' 
lines  on  the  faith  of  which  plaintiffs  enlarged 
their  facilities  for  shipment  and  paid  tlieir 
money  will  be  enforced,  our  decree  will  go 
no  further.  The  Central  Pennsylvania  Rail- 
road is  a  corporation  under  the  laws  of  the 
commonwealth  authorized  to  construct  a  line 
of  railroad  between  certain  terminals;  its 
manifest  duty  is  to  construct  its  road  for  the 
benefit  of  the  general  public;  no  citizen 
can  be  restrained  from  giving  its  construction 
moral  and  material  aid ;  public  policy  de- 
mands that  it  shall  fulfill  the  objecU  of  iU 
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being.  Admit  that  the  offloen  of  defendant 
company  are  glring  it  moral  aid  and  en- 
coongement  because  its  oonstructloa  will 
make  it  possible  for  defendants  to  violate 
their  contract  for  shipment ;  this,  at  most, 
abows  disregard  of  a  moral  obligation  with- 
out an  infraction  of  the  legal  one,  the  actual 
shipment ;  the  latter,  equity  can  control,  the 
former,  it  will  not,  both  on  grounds  of  pub- 
lic policy,  and  because  its  process  would,  to 
a  great  extent,  be  ineffectual ;  we  cannot  pre- 
vent men  wanting  to  violate  their  contracts, 
while  we  can  prevent  the  overt  acts  which 
constitute  the  breach ;  equity  can  enforce  a 
tangible,  substantial  riffhtof  property  under 
a  contract,  but  it  cannot  make  men  good, 
and  it  is  a  very  rare  case  in  which  it  even 
tries  to.  With  these  defendants,  however, 
who  have  pleaded,  the  case  is  different ;  we 
can  restrain  them  from  a  fiaerant  violation 
of  an  essential  covenant  of  their  contract ;  the 
Nittanv  Valley  Railroad  Company  and  the 
Valentine  Iron  Company  affirmed  the  original 
contract  which,  in  fact,  gave  them  a  busi- 
ness existence ;  they  are  bound  to  give  their 
traffic  to  plaintiffs :  this  much  of  the  contract 
is  within  the  map  of  equity. 

Therefore,  tht  decree  of  the  court  below  eue- 
taining  the  demurrer  is  reversed  and  set  aside  at 
costs  of  appellees,  and  it  is  adjudged  and  de- 
creed that  an  injunction  issue,  directed  to  the 
Nittany  Valley  Railroad  and  the  Valentine 


Iron  Company,  their  and  each  of  their  officers, 
agents,  and  employes,  including  the  said  J. 
W.  Gephart,  president  of  the  Valentine  Iron 
Company,  restraining  them  from  giving  any 
traffic  coming  from  or  going  to  points  upon 
the  railroad  of  the  said  Nittanv  Valley  Rail- 
road, or  coming  to  or  ffoins  m>m  the  mines 
and  furnaces  of  the  said  Valentine  Iron  Com- 
pany, that  may  be  owned  or  controlled  by 
the  said  company  and  originating  apon  said 
lands  mentioned  and  described  in  agreement 
of  22d  of  March,  1887,  to  the  said  Central 
Pennsylvania  Railroad  Company  or  to  any 
company  or  persons  other  than 'to  the  said 
plaintiffs.  It  is  further  ordered  that  the 
said  contract  be  specifically  performed  in 
this  respect ;  they,  the  said  Nittanv  Valley 
Railroad  Company  and  the  said  Valentine 
Iron  Company,  are  hereby  ordered  and  di- 
rected to  give  all  traffic  coming  or  going  to 
points  upon  said  railroad,  or  coming  to  or 
going  from  the  property,  mines,  and  furnaces 
of  the  said  iron  company,  in  so  far  as  said 
traffic  originates  with  or  is  controlled  by 
them,  the  said  companies,  to  them  the  said 
plaintiffs,  their  successors  or  assigns.  It  is 
further  ordered  this  record  and  decree  be 
remitted  to  the  court  below,  that  our  order 
and  decree  may  be  carried  into  effect. 

Petition  to  modify  decree  so  as  to  permit 
further  pleadings  denied. 
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l.^A  noBreatdeBt's^ahares  of  stoek  in  a 
fareign  corponKtlon  oaanot  be  reached  by 
attachment  In  a  state  where  the  corporation  is 
doing  bualnea,  although  its  offloerB  are  also  In 
snohiftate. 

8.  A  bgr-Utw  gi-ving  the  eorporation  the 
flrat  rl^ht  to  pnrdUMO  stock  which  to  for 
sale  by  any  of  ita  members  Is  not  valid  under  a 
statute  specifyhig  several  subjects  upon  which 
by-hiwB  may  be  enacted,  but  making  no  reference 

'  to  the  question  or  stock  transfers 

'  (Seiytember  VK 18MU 

ACTION  to  compel  a  transfer  of  stock  on 
the  books  to  defendant  corporation.  Judff- 
ment  in  favor  of  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Swoetland,  for  plain- 
tiflf: 

It  is  beyond  the  power  of  a  corporation  to 
make  sncb  by  laws  unless  specially  authorized 
by  its  charter  ss  in  esse  of  dweeiland  ▼.  Quid- 
niek  Company,  considered  in  11  R.  I.  828,  or 
when  such  power  is  given  by  general  statutory 

Note.— The  validity  of  restrictions  on  transfers 
of  stock  such  as  that  Involved  in  the  above  case  is 
treated  at  length,  with  a  review  of  the  authorities, 
in  a  fiot«  to  New  Bogland  Trust  Co.  ▼•  Abbott 
]lass.)2TL.R.A.a7]. 
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I  provisions  as  in  Rhode  Island  since  the  passage 
of  Pub.  Laws,  chap.  1200,  §  7. 

Johneon  y.  Lajlin,  5  Dill.  78;  Chouteau 
Spring  Co.  v.  Earrii,  20  Mo.  888;  Morawetz, 
Priv.  Corp.  §  164. 

A  bylaw  which  makes  approval  of  directors 
a  condition  precedent  to  transfer  cannot  be 
enforced  to  defeat  the  rights  of  third  parties. 

23  Am.  &  Eng.  Enc.  Law,  p.  688  C.  and 
notes;  Morawetz,  Priv.  Corp.  g  164,  and  notes. 

The  stock  of  Steams,  a  nonresident,  in  the 
defendant  foreign  corporation  was  not  attach- 
able in  a  suit  commenceti  by  a  nonresident 
plainliflP  in  the  courts  of  this  state. 

The  situs  of  stock  for  the  purpose  of  attach- 
ment and  execution  is  the  domicil  of  the  cor- 
poration and  that  place  alone. 

Plimpton  y.  Bigelote,  98  N.  Y.  692;  28  Am. 
&  Eng.  Enc.  Law,  p.  682;  Winslow  v.  Fletcher, 
58  Conn.  894,  65  Am.  Rep.  122. 

A  corporation  is  not  debtor  to  the  stockhold- 
ers by  reason  of  their  owning  shares,  and  should 
not  be  garnisheed  as  such. 

8  Am.  ft  Eng.  Enc.  Law,  p.  810;  Drake, 
Attachm.  §  471;  Plimpton  y.  Bigelow,  93  N.  Y. 
601. 

Mr.  Warren  R*  Paree»  for  defendant: 

In  SioeetlandY.  Quidnick  Co.,  11  R.  L  828.  a 
preemption  clause  of  this  character,  contained 
in  a  charter,  was  recognized  as  valid  and  its 
terms  were  enforced. 

An  agreement  or  contract  between  the  mem- 
bers  or  a  part  of  them  not  to  sell  except  upon 
certain  conditions  is  valid,  unless  it  amounts 
to  an  unreasonable  restraint  of  trade. 

Cook,  Stock  ft  Stockholders,  g  832. 


See   also  35   L.   R.   A.   300;    38   L.  R.  A.  299;  39  L.  R.  A.  100,  701. 
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An  agreement  of  this  sort  was  sustained  by 
the  Supreme  Court  of  tbe  United  States  as 
Talid. 

Brown  Y.  Pacifle  Maii  8,  &  Go.  6  Blatchf. 
525. 

The  defendant  corporation  had  tbe  rifrbt  to 
make  this  by-law  regulating  the  transfer  of 
stock,  and  creating  thereby  a  lien  upon  the 
Block  for  a  certain  limited  time. 

Cliild  T.  Hudson's  Bay  Co,  2  P.  Wms.  207; 
Morgan  y.  Bank  of  North  America^  8  Serg.  & 
R.  78,  11  Am.  Dec.  576;  Cummings  v.  Webster, 
48  Me.  102;  Qeyer  t.  Western  Ins.  Oo,  8 
Pittsb.  41. 

The  fact  that  Stearns  was  a  director  of  the 
corporation  and  well  knew  the  by-law  in  ques- 
tion is  of  great  importance. 

Morgan  v.  Bank  of  North  America,  supra; 
Zoekuiood  v.  Meehanuss  Nat.  Bank,  0  R.  I.  808, 
11  Am.  Rep.  258. 

Restrictions  n^iiy  be  created  by  a  contract 
mutually  agreed  to  by  the  stockholders. 

Cook,  Stock  &  Stockholders,  §  408;  Field, 
Corp.  §  184;  Pendergast  v.  Bank  of  Stockton,  2 
Sawy.  108;  Be  Dunkerson,  4Bi88.  227;  Mora- 
wetz,  Priv.  Corp.  §  169. 

A  bona  fide  as8i|i?nee  of  stock  takes  it  subject 
to  all  the  equities  which  existed  against  Uie 
assignor. 

Field,  Corp.  §  134. 

If  the  corporation  has  a  lien  upon  the  stock, 
the  purchaser  takes  it  subject  to  the  lien. 

Field,  Corp.  §  182;  Morawetz,  Priv.  Corp. 
§  174;  Brent  v.  Bank  of  Washington,  86  U.  8. 
10  Pet.  596,  9  L.  ed.  547. 

The  words  of  the  charter  Justified  the  by- 
law, and  what  was  sufficient  to  put  the  pur- 
chaser upon  inquiry  was  notice  to  him. 

8t.  Louis  Perpetual  Ins.  Oo.  y.  OoodfeUotc,  9 
Mo.  149. 

The  main  question  involved  in  this  case  has 
been  decided  in  Loeku>ood  v.  Mechanics  Nat, 
Bank,  supra. 

See  also  Knight  v.  Old  Nat.  Bank,  8  CliH. 
429;  Lippitt  v.  American  Wood  Paper  Co.  15 
R.  I.  141. 

As  the  corporation  is  a  resident  of  Maine, 
how  could  our  court  compel  it  to  make  a  trans- 
fer of  the  stock. 

TaftY.  Mills,  a  KLS9B. 

In  Young  v.  South  Tredegar  Iron  Oo,,  85 
Tenn.  189,  a  foreign  corporation  doing  business 
f n  the  state,  in  conformity  with  certain  statutes, 
was  deemed  to  be  subject,  like  a  domestic  cor- 
poration, to  the  attachment  of  its  stock. 

The  stock  in  a  corporation  can  be  attached 
by  garnishment 

Uppitt  V.  American  Wood  Paper  Co.  supra. 

Sometimes  it  may  happen  that  after  an  at- 
tachment the  judgment  debtor  has  sold  the  out- 
standing certificate;  the  company  cannot  afford 
to  take  the  risk,  and  is  not  obliged  to  take  it 

Cook,  Stock  &  Stockholders,  g  404;  Oeyer 
▼.  Western  Ins.  Co.  8  Pittob.  41. 

TillinifluMt,  «7.,deliTered  the  opinion  of 
the  court: 

The  pleadings  in  thig  case  present  two 
questions  for  our  decision,  namely :  First, 
IS  the  stock  of  a  nonresident,  in  a  foreign 
corporation,  doing  business  in  this  state,  at- 
tachable here?  And,  second,  are  the  by-laws 
of  the  defendant  corporation,  set  up  in  its 
29  L.  a  A. 


third  special  plea  in  bar,  taken  in  oonnectlon 
with  the  statutes  of  the  state  of  Maine  relat- 
ing to  the  transfer  of  stock  in  corporations, 
which  are  also  pleaded,  effectual  to  prevent 
William  R.  Stearns,  the  assignor  of  the  stock 
in  question,  from  transferring  the  same  to  the 
plaintiff  by  a  mere  indorsement  and  delivery 
thereof  so  as  to  confer  upon  him  the  right  to 
maintain  this  action?  The  first  and  second 
pleas  set  up  as  an  excuse  for  the  refusal  of 
said  defendant  corporation  to  transfer  said 
stock  the  fact  that  at  the  time  of  the  making 
of  the  request  by  the  plaintiff  for  said  trans- 
fer said  stock  was  under  two  attachments,  as 
the  property  of  said  Stearns,  and  hence  that 
it  could  not  safely  transfer  the  same.  The 
third  plea  sets  up  that  the  defendant  corpora- 
tion was  organized  Aueust  10,  1892,  under 
the  laws  of  the  state  of  Maine,  at  Saco,  by 
articles  of  agreement  or  association,  to  whic^ 
articles  said  Stearns  was  a  subscribing  party  ; 
and  that  in  the  proceedings  of  organization  he 
participated,  and  was  then  and  there  elected 
president  and  a  director  of  said  corporation, 
which  offices  he  filled  during  the  ensuing 
year;  and  that  then  and  there,  as  a  part  of 
the  proceedings  of  the  organization  of  said 
company,  certain  by-laws  were  unanimously 
adopted  by  said  Stearns  and  the  other  incor- 
porators of  said  company  in  relation  to  the 
transfer  of  stock  and  other  matters,  among 
which  by-laws  were  the  following:  ••Ar- 
ticle 8.  Capital  Stock.  Sec.  2.  iNo  stock- 
holder shall  assign  and  transfer  his  stock,  or 
any  part  thereof,  to  any  person,  unless  he 
shall  first  offer  the  same  to  the  corporation 
at  the  lowest  price  at  which  he  is  willing  to 
sell  and  assign  the  same.  If  in  thirty  days 
after  such  ofcer  shall  have  been  made  in  writ- 
ing to  the  corporation,  said  corporation  shall 
refuse  or  neglect  to  purchase  the  stock  so  of- 
fered, the  owner  thereof  may  sell  and  trans- 
fer the  same  to  any  other  i)erson  at  not  less 
than  the  price  stated  in  said  offer.  Sec.  3. 
Shares  may  be  transferred  bT  indorsement  on 
the  certificates  of  tftock  and  delivery  there- 
of, but  shall  not  be  valid  (except  between 
the  parties  thereto)  until  the  same  shall  be 
recorded  in  proper  form  upon  tbe  books  of 
the  corporation.  Upon  surrender,  a  new  cer- 
tificate or  certificates  shall  be  issued,  and  the 
surrendered  certificate  or  certificates  shall  be 
canceled,  and  replaced  and  secured  in  the  cer- 
tificate book. "  Said  third  plea  then  proceeds 
to  state  that  said  by-laws  nad  been  adopted 
and  were  in  force  at  the  time  and  before  the 
time  when  the  certificates  of  stock  mentioned 
and  described  in  the  declaration,  or  any  cer- 
tificate of  stock  in  the  said  corporation,  had 
been  issued,  and  that  all  said  certificates  were 
and  are  subject  to  said  by-laws  and  the  pro- 
visions thereof,  which  by-laws,  from  their 
said  adoption  till  now,  have  been  continu- 
ously in  force,  of  which  by-laws  and  the  op- 
eration thereof  said  Steams  and  said  plaintiff, 
at  and  before  the  sale  set  out  in  plaintiff's 
declaration,  had  knowledge ;  that  said  Steams 
had  not,  before  said  alleged  sale,  offered  to 
said  corporation  his  said  stock  at  any  price 
whatever,  nor  had  he  in  any  manner  com- 
plied with  said  by-laws  conceming  the  trans- 
fer of  his  said  stock,  of  which  nonoompli- 
ance  with  said  by-laws  by  said  Stearns  the 
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Elaintiif  bad  knowledge  at  the  time  of  and 
efore  said  sale;  wherefore  the  defendant, 
baling  aaid  lien  of  option  upon  said  stock 
by  reason  of  said  by-law,  declined  to  reg- 
ister said  transfer  of  said  stock,  because  said 
Steams  had,  as  aforesaid,  failed  to  comply 
-with  said  by-law  relating  to  said  transfers. 
8aid  plea,  as  amended  by  agreement  of  the 
parties  since  the  hearing  of  the  case,  also  sets 
up  the  statutes  of  the  state  of  Maine  in  force 
at  the  time  of  the  organization  of  the  defend- 
ant corporation,  relating  to  the  organization 
and  management  of  corporations,  viz.  cliap- 
ter  48,  §§  16-19. 

Aa  to  the  flnt  question.  We  think  it  is 
well  settled  that  shares  of  stock  owned  by  a 
nonresident  defendant  in  a  foreign  corpora- 
tion cannot  be  reached  by  process  of  attach- 
ment, although  the  officers  of  the  corpora- 
tion are  within  the  state,  and  the  business  of 
the  corporation  is  being  carried  on  here.  The 
mttu  of  the  stock,  for  the  purposes  of  attach- 
ment and  execution,  is  the  domicil  of  the 
corporation,  and  that  place  only.  See  Cook, 
Stock  &  Stockholders,  8d  ed.  g  485,  and  cases 
cited :  Plimpton  ▼.  BifeUno,  98  N.  Y.  692 ;  83 
Am.  &  Eng.  Encvclop.  Law,  p.  683,  and 
cases  cited;  Window  t.  FUtehar,  68  Conn. 
894,  65  Am.  Rep.  122. 

A  corporation  can  have  but  one  legal  resi- 
dence, and  that  must  be  within  the  state  or 
sovereignty  creating  it,  although,  by  comity, 
it  may  be  allowed  to  do  business,  through  its 
officers  and  agents,  in  other  Jurisdictions. 
Chafee  v.  Fourth  Nat.  Bank  of  Neve  York,  71 
Me.  614,  86  Am.  Rep.  846.  Our  statute  which 
authorizes  ''the  attachment  of  the  shares  of 
the  defendant  in  any  corporation, "  etc.  (Ju- 
diciary Act,  chap.  88.  g  20),  ''is  to  be  con- 
strued, "  as  said  by  the  court  in  Plimpton  v. 
Bigelow,  $upra,  concerning  a  similar  statute 
of  New  York,  "in  view  of  the  fundamental 
principle  upon  which  all  attachment  pro- 
ceedings rest,  that  the  res  must  be  actually 
or  constructively  within  the  jurisdiction  of 
the  court  issuing  the  attachment.  In  order  to 
any  valid  or  effectual  seizure  under  the  pro- 
cess. "  See  also  Taft  v.  MiU»,  6  R.  I.  898.  In 
the  case  at  bar  the  stock  in  question  was  nei- 
ther actually  nor  constructively  in  this  state 


at  the  time  of  the  attempted  attachment  there- 
of, and  hence  the  prooeedinff  was  a  nullity. 
And  this  statement  is  equally  applicable  to 
the  attempted  proceeding  by  trustee  process 
or  ramishment,  set  out  in  the  pleadings,  as 
to  Uie  said  attachment  proceeding ;  although 
we  do  not  wish  to  be  understood  as  intimat- 
ing that  shares  of  stock  in  a  corporation  can 
be  reached  in  this  way.  In  this  connection, 
see  Lowell,  Transfer  of  Stock,  §9,  and  cases 
cited. 

As  to  the  second  question.  We  do  not  think 
the  defendant  corporation  had  power  to  enact 
the  by-law  first  above  quoted.  Section  6  of 
chapter  46  of  the  Statutes  of  Maine,  set  up 
in  the  defendant's  third  special  plea,  pro- 
vides that  ''corporations  may  determine  by 
their  by-laws  the  manner  of  calling  and  con- 
ducting meetings ;  the  number  of  members 
that  constitute  a  quorum ;  the  number  of  votes 
to  be  given  by  the  shareholders ;  the  tenure  of 
office  of  the  several  officers ;  the  mode  of  vot- 
ing by  proxy,  and  of  selling  shares  for  neg- 
lect to  pav  assessments ;  and  may  enforce  such 
by-laws  oy  penalties  not  exceeding  twenty 
dollars. "  And  the  rule  is  that  where,  by  the 
provisions  of  the  particular  charter,  or  by 
a  general  statute  relating  to  corporations, 
power  is  conferred  upon  a  corporation  to  en- 
act by-laws  for  certain  specified  purposes,  its 
power  of  legislation  is  limited  *to  the  cases 
and  objects  enumerated,  all  others  being  ex- 
tended by  implication.  **  Expresno  unius  est 
excliuio  alterius. "  See  Angell  &  A.  Corp.  5th 
ed.  §  825 ;  Child  v.  Hudson's  Bay  Co,  2  P. 
Wms.  207 ;  Kennebec  d  R  R.  Co,  v.  Kendall, 
81  Me.  470 ;  Chouteau  Spring  Co.  t.  Earri§, 
20  Mo.  882. 

The  defendant  corporation,  then,  having 
no  power  to  enact  the  by-law  in  question,  it 
becomes  unnecessary  to  consider  whether  or 
not  it  was  a  reasonable  enactment,  as  con- 
tended by  defendant's  counsel. 

77ie  defendant's  demurrers  to  plaintiJTi  rep' 
lieations  to  the  first  and  second  pleas  are  ocor- 
ruled,  and  said  replications  are  sustained,  and 
the  plaintijT*  demurrer  to  the  defendant's  third 
plea  is  sustained,  and  the  plea  overruled,  and 
the  case  remitted  to  the  common  pleas  divis- 
ion for  further  proceedings. 
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Archie  D.  SANDERS  et  al,  Appts., 

V. 

POTTLITZER  BROTHERS  FRUIT  CO., 
Bespt, 

a^iN.Y.SW.) 

Iietters  and  teleiprama  which  conatltnte 
an  offer  and  aeoeptanee  of  a  proposi- 


tion oompiete  in  Its  terms  may  oonstltute  a  bind- 
ing GODtraot,  although  there  Is  an  understanding 
that  the  agreement  shall  be  expressed  In  a  formal 
wrltlng.and  one  of  the  parties  afterwards  refuses 
to  sign  such  an  agreement  without  material  modi- 
floations. 

aCoA,  Qraih  andBasiiett^  J  J.,  disaenL) 

(December  18,  ISM.) 


VOTm.^8uffio(enev  ef  eontttiet  hv  ofer  omd  accept' 
anee  utWunA  execution  of  cmAom^aUA  formoA 
4fisfrunien<. 

While  there  are  some  expressions  In  the  deotolons 
npon  this  subject  which  are  dlfllcnlt  to  reoonclle, 
the  decisions  are  divlsihie  Into  classes  which  are 
<|afte  harmonious  and  which  leave  very  little 
actual  conlUoC 
»  L.  R  A- 


Gsn«ral  statements  of  the  law. 
Where  the  parties  orally  agree  upon  the 
terms  of  the  contract  and  there  is  a  final  assent 
thereto  so  that  no  variation  can  be  introduced  into 
the  writing  except  by  mutual  consent,  the  mere 
suggestion  or  intention  to  put  It  In  writing  at  a 
subsequent  time  is  not  of  itself  sufficient  to  show 
that  they  did  not  mean  the  parol  oontraot  to  be 
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X>ac.« 


APPEAL  by  plaintiffs  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  afflrmiDjc  a  Judgment  en- 
tered upon  the  report  of  the  referee  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  breach  of  a  contract 
to  purchase  apples.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Eugene  M.  Bartlett  for  appellants. 

Mr.  George  W.  Daggett,  for  respond- 
ent: 

Where  the  minds  of  the  parties  do  not 
meet  upon  the  whole  and  exact  terms  of  a  con- 
tract, it  is  not  binding. 

FuUerton  ?.  DaUon,  58  Barb.  886,  affirmed 
49N.Y.669. 


Where  a  eorrespondenoe  is  intended  only  to 
settle  preliminaries  which  are  to  be  reduced  to 
a  formal  agreement  to  be  executed  by  the 
parties,  then  the  proffer  and  acceptance  of 
these  preliminaries  do  not  constitute  a  con- 
tract. 

Oommereial  Tdeg,  Co.  t.  8m%th,  47  Hun,  494; 
Kirwan  ▼.  Byriu^  9  Misc.  76;  FuUerton  v. 
Dahon^  eupra. 

While  each  party  continues  to  propose  to 
other  additional  unratified  terms  no  contract 
is  consummated  and  no  recovery  can  be  made 
thereon. 

TompleUm  v.  Wile,  89  N.  Y.  8.  R.  951. 

To  create  a  contract  by  correspondence  the 
answer  must  be  as  specific  as  the  proposition. 


complete  and  binding  without  being  put  In  writing. 
Parties  may,  however,  agree  verbally  upon  the 
tenns  of  a  contract,  and  yet  stipulate  that  it  Is 
not  to  he  binding  until  put  in  writing;  in  such 
case  such  a  stipulation  becomes  an  operatire  term 
of  contract*  and  unless  reduced  to  writing  and 
signed  by  the  partlee  does  not  oonstitote  a  com- 
plete and  binding  agreement.  Hodges  v.  Sublett, 
91  Ala.  588. 

Tbe  distinction  Is  manifest  tMtween  tbose  oases 
In  which  there  Is  a  complete  verbal  contract  which 
the  law  does  not  require  to  be  in  writing  and  a  sub- 
sequent agreement  that  it  should  be  reduced  to 
writing,  and  tfaoae  in  which  it  Is  part  of  the  bargain 
that  the  contract  shall  be  reduced  to  writing.  In 
the  first  class  of  cases  the  original  verbal  contract 
Is  in  no  manner  Impaired  by  tbe  failure  to  oazry 
out  the  agreement  and  put  It  In  writing.  In  the 
second  class  of  cases  the  final  contract  Is  suspended, 
the  contract  Is  Inchoate,  Incomplete,  and  it  cannot 
be  enforced  until  It  Is  signed  by  all  the  parties. 
Fredericks  v.  Fasnacbt,  80  La.  Ann.  117. 

Tbe  question  always  is.  Did  the  parties  mean  to 
contract  by  their  cor  respondence^or  were  they  only 
settling  the  terms  of  an  agreement  into  which  they 
proposed  to  enter  after  all  its  particulars  were  ad- 
justed, which  was  then  to  be  formally  drawn  up, 
and  by  which  alone  they  designed  to  l>e  bound. 
Lyman  v.  Boblnson,  U  Allen,  942, 

The  question  is  merely  one  of  intention.  If  the 
party  sought  to  be  charRed,  Intended  to  dose  a 
contract  prior  to  the  formal  signing  of  a  written 
draft,  or  if  he  signified  such  an  intention  to  the 
other  party,  he  would  be  bound  by  the  contract 
actually  made,  though  the  signing  of  the  written 
draft  be  omitted.  If,  on  tbe  other  hand,  he  neither 
had.  nor  signified  any  such  intention  to  close  tbe 
contract  until  it  was  fully  expressed  in  a  written 
Instrument  and  attested  hy  signatures,  then  he  will 
not  be  bound  until  the  siirnatures  are  afBzed.  If 
the  written  draft  is  viewed  by  the  parties  merely 
as  a  convenient  record  of  their  previous  contract, 
its  absence  does  not  affect  the  binding  force  of 
their  contract,  if,  however,  it  Is  viewed  as  the  oon- 
enmmatlon  of  the  negotiation,  there  to  no  contract 
until  the  written  dratt  is  finally  signed.  Mississippi 
ft  D.  S.  8.  Co.  Limited  v.  Swift,  88  Me.  £48. 

But  in  May  v.  Thomson,  L.  K.  20  Ch.  Dlv.  70K, 
61 L.  J.  Ch.  917,  47  L.  T.  N.  S.  296,  the  master  of  tbe 
rolls  sajrs  it  very  often  happens  that  both  parties 
use  exriressions  In  letters  which,  read  alone,  would 
amount  to  a  contract,  if  we  did  not  know  that  in 
fact  neither  of  the  parties  intended  those  general 
expressions  to  constitute  a  contract,  and  In  that 
case  if  the  court  lays  hold  of  the  letters  to  make  a 
contract.  It  makes  a  contract  for  the  parties  which 
the  parties  never  intended  to  enter  into. 

SuooeetUm  of  formnl  eontraeL 
An  acceptance  and  proposal  of  a  more  formal 
mode  of  carrying  the  acceptance  into  execution 
29  L.  R.  A. 


win  not  destroy  tbe  oontraot,  Gibbina  v.  Kortk 
Eastern  Metropolitan  Asylum  Diet.  Board  of  Bfao* 
agement,  11  Beav.  1, 17  L.  J.  Ch.  N.  8. 5, 12  Jur.  8. 

An  Intimation  in  a  written  acceptance  of  a  ten- 
der, that  a  contract  would  be  afterwards  prepared, 
does  not  prevent  the  parties  from  becoming  bound 
to  perform  the  terms  of  the  tender  and  accep- 
tance respectively  mentioned,  if  the  intention  of 
tbe  parties  was  thereby  to  enter  into  an  agreement, 
and  if  the  preparation  of  the  contract  was  contem- 
plated merely  for  the  purpose  of  expressing  the 
agreement,  already  arrived  at  in  formal  language^ 
Lewis  V.  Brass,  L.B.8  Q.B.Div.a07,  87L.T.N.a. 
788.a6Week.Bep.15SB. 

Tbe  mere  fact  that  in  the  course  of  tbe  correspon- 
dence reference  has  been  made  to  a  more  formal 
agreement  will  not  prevent  the  enforcement  of  tiM 
contract  if  a  definite  contract  has  been  arrived  at 
in  tbe  letters,  Cayley  v.  Walpole,  0  L.  T.  N.  8.  flOQ^ 
80  L.  J.  Ch.  000, 18  Week.  Rep.  782. 

The  mere  fact  that  a  telegram  of  aooeptanoe  con- 
veys the  idea  that  there  will  be  a  writing  does  not 
prevent  the  acceptance  from  being  a  binding  eon* 
tract.   Dairy  m  pie  v.  Scott,  10  Ont.  App.  Rep.  477. 

Mere  reference  to  the  preparation  of  a  formal 
contract  will  not  negative  the  idea  that  the  parties 
have  already  bound  themselves  to  Its  performanoa, 
Cheney  v.  Eastern  Transp.  Line,  60  Md.  557. 

Where  tbe  parties  have  assented  to  all  the  terms 
of  the  contract  the  mere  reference  to  a  f  uturecon- 
tract  in  writing  does  not  negative  the  existence  off 
a  present  contract.  If  tbe  parties  make  an  agree- 
ment which  they  intend  to  be  binding  on  them  at 
the  time,  effect  will  he  given  to  it,  although  they  in- 
tend that  it  shall  be  superseded  by  a  more  formal 
written  contract.   Green  v.  Cole,  108  Mo.  TO. 

Undentandina  that  tftersit  to  he  a  formal  eontraOL 

The  majority  of  the  decisions  go  farther  than 
to  hold  that  failure  to  comply  with  a  suggestion 
that  there  shall  be  a  formal  contract  will  not  de- 
stroy the  obligation,  and  hold  that  an  understand- 
ing between  the  parties  that  there  to  to  be  a  formal 
contract  will  not  defeat  an  obligation  which  has 
been  assumed  without  the  Intended  formality. 

When  a  complete  contract  has  been  made  orally, 
the  fact  that  it  to  expected  that  a  written  contract 
will  afterwards  be  signed,  embodying  tbe  terms  of 
the  oral  one,  does  not  prevent  tbe  oral  one  from 
Uking  effect.    Cohn  t.  Plumer,  88  Wis.  022. 

If  there  has  been  a  final  agreement,  the  terms  of 
which  are  evidenced  In  a  manner  to  satisfy  the 
statute  of  frauds,  the  agreement  will  be  binding 
although  the  parties  may  have  declared  that  tbe 
writing  to  to  serve  only  as  Instructions  for  a  formal 
agreement,  or  although  It  maybe  an  express 
term  that  a  formal  agreement  should  be  pre- 
pared and  signed  by  the  parties.  As  soon  as  tbe 
fact  is  establtohed  of  the  final  mutual  assent  of  the 
parties  to  certain  terms,  and  those  terms  are  evi- 
denced by  a  writing  signed  by  the  party  to  be 
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Saudbbb  y.  Pottlttzsb  Bbothbbs  Fbuit  Ckx 


Brofon  t.  Ifarton,  60  Han,  248;  Bmigh  y. 
Brown,  19  N.  Y.  Ill;  Brawn  y.  NewJurh OaU, 
B.(h.iiTS(.  T.  79. 

O'Briem  «/.,  deliYeied  tbe  opinion  of  the 
court: 

Tbe  plaintiflPs  in  this  action  sought  to  re- 
cover damages  for  the  hreach  of  a  contract 
for  the  sale  and  delivery  of  a  quantiW  of  ap- 
ples. The  complaint  was  dismissea  by  the 
referee,  and  his  judgment  was  affirmed  upon 
appeal.  The  only  question  to  be  considered 
is  whether  the  contract  stated  in  the  com- 
plaint, as  the  basis  for  damages,  was  ever  in 
fact  made,  so  as  to  become  binding  uoon  the 
parties.    On  the  28th  of  October,  1891,  the 


I^laintiiZs  sabmitted  to  the  defendant  the  fol- 
owing  proposition  in  writing:  ''Buffalo^ 
N.  Y.,  Oct.  28.  1891.  Messrs.  Pottlitzer 
Broa.  Fruit  Co.,  Lafayette,  Ind.— €}entle- 
men :  We  offer  you  ten  car  loads  of  apples, 
to  be  from  176  to  200  barrels  per  car,  put  up 
in  good  order,  from  stock  inspected  by  your 
Mr.  Lao  Pottlitzer  at  Nunda  and  Silver 
Springs.  The  apples  not  to  exceed  one  half 
green  fruit,  balance  red  fruit,  to  be  shipped 
as  follows:  First  car  between  Ist  and  16th 
December,  1891 ;  second  car  between  16th  and 
80th  of  December,  1891 ;  and  one  car  each 
ten  days  after  January  1,  1892,  until  all  are 
shipped.  Dates  above  specified  to  be  con- 
sidered as  approximate  a  few  days  either 


oharired  or  his  agreat  lawfully  autborlzed,  there  ex- 
ist all  the  mateiials  whldh  the  ooiirt  requires  to 
make  a  lemU  biodinff  oontnust.  But  if  to  a  pro- 
posal or  offer  an  assent  be  given  to  aprovifloo  as 
to  a  oootiaot.  then  the  stipnlation  as  to  tbe  oon- 
tnust  is  a  term  of  the  assent,  and  there  is  no  agree- 
ment independent  of  that  stipulation.  Ohinnock  v. 
Marchioness  of  Bly,  4  Be  O.  J.  ft  8. 088. 

In  Thomas  v.  Derlnir,  1  Jur.  211, 1  Keen,  79, 8  L.  J. 
Gh.  N.  8. 267,  it  Is  said:  **lt  is  true  that  mention  is 
made  in  the  letten  of  an  intended  formal  oontraot 
to  be  afterwards  drawn  up.  But  there  are  many 
oases  in  which  a  oorrespondenoe  refeirlnir  to  the 
future  execution  of  a  more  formal  afirreement  has 
been  held  to  oonstltnte  in  itself  a  valid  contract, 
and  I  think  that  the  correspondence  is  equivalent 
to  a  contract  in  the  present  case.** 
■  If  the  parties  have  reached  an  ajfreement  It  will 
be  binding  on  them  unless  one  of  the  very  terms 
of  the  agreement  itself  is  that  it  shall  not  be  con- 
cluded until  a  solicitor  intervened  and  drew  a 
formal  agreement.  Bossiter  v.  Ifiller,  3  App.  (^as. 
1134,  48  L.  J.  Ch.  10,  ae  L.  T.  N.  S.  173, 28  Week.  Bep. 
866. 

If  parties  have  entered  into  an  agreement  they 
are  not  the  less  bound  by  it  because  they  say  they 
will  send  it  to  a  solicitor  to  have  it  reduced  to 
form.  But  when  parties  negotiate  and  do  not  gay 
BO,  the  mere  fact  that  they  do  send  it  to  a  solicitor 
to  have  it  reduced  into  form  affords  coiient  evi- 
dence that  they  do  not  intend  to  bind  themselves 
till  it  has  been  reduced  Into  form.  Bldgway  v. 
Wharton,  8  H.  L.  Gas.  238,  4  Jur.  N.  8. 198, 27  L.  J. 
Ch.48. 

The  fact  that  an  express  contraot  contemplates  a 
more  formal  oontraot  with  a  corporation  to  which 
the  contractee  is  largely  mterested,  does  not  affect 
its  binding  powers.  Drummond  v.  Crane,  28  L.  B. 
A.707,lW]ia88.677. 

Where  an  agreement  Is  in  aD  other  respects  com- 
plete (and  in  the  absence  of  any  understanding  be- 
tween the  parties  that  the  same  shall  not  be  com- 
plete until  reduced  to  wilting)  it  will  bind  the 
parties,  although  it  may  have  been  understood  be- 
tween them  that  the  agreement  shall  afterwards  be 
formally  reduced  to  writing,  and  executed.  Bla- 
ney  v.  Hoke,  14  Ohio  St.  200. 

If  the  agreement  is  put  in  writing,  and  signed, 
the  mere  fact  that  the  parties  agree  to  have  it  ex- 
amined by  a  lawyer  and  such  changes  made  as  are 
neoeasaiy  to  put  It  in  legal  form  will  not  render  it 
unenforcible.   Mackey  v.  Mackey.  28  Gratt.  158. 

In  Hey  worth  v.  Knight,  17  C.  a  N.  8. 298, 10  Jur.  N. 
8.886,  Barle,  Ch,  Jl^says  something  was  said  about 
the  letters  not  constituting  a  binding  contract,  be- 
cause a  more  regular  and  extended  contraot  was 
oontemplated.  That  notion,  however,  is  totally  at 
variance  with  the  law  as  laid  down  by  many  cases  in 
tbe  court  of  queen's  bench,  where  the  broker*sbook 
has  been  allowed  to  be  resorted  to  for  evidence  of 
the  contract,  when  the  parties  intended  to  contract 
89  U  R.  A. 


by  means  of  bought  and  sold  notes,  where  there  has 
been  a  variance  between  those  documents.  And 
Byles,  J.,  said:  **I  can  see  no  principle,  nor  am  I 
aware  of  any  authority  for  saying,  that  a  oontraot 
m  writing  which  is  suflBcient  within  the  statute  of 
frauds  can  be  invalidated  or  affected  by  a  subse- 
quent abortive  attempt  to  put  it  in  a  more  formal 
shape.  The  mere  fact  of  an  agreement  providing 
for  a  more  complete  and  formal  development  of  the 
intention  of  the  parties  oannot  of  Itself  prevent  the 
operation  of  the  preliminary  contract;  it  has  been 
repeatedly  so  held  In  cases  of  oontraots  for  leases.** 

If  instructions  are  given  to  cable  confirmation, 
the  cablegram,  and  not  the  bought  and  sold  notes 
which  are  to  be  exchanged  to  avoid  ^*any  possible 
mistake,**  will  be  llhe  conclusion  of  the  contract. 
Darlington  Iron  Oo.  v.  Fbote,  18  Ted.  Bep.  848. 

If  a  complete  contraot  has  been  formed,  the  mere 
fact  that  the  parties  agree  to  put  it  in  writing,  and 
that  this  agreement  is  subsequently  broken,  will 
not  prevent  its  being  enforced.  Bell  v.  Ofhitt,  10 
Bush,  682. 

If  the  oral  agreement  is  perfect  when  the  propo- 
sition to  reduce  to  writing  is  made,  the  binding 
force  will  not  be  affected  by  failure  to  comply 
with  the  proposition.  Avendano  v.  Arthur,  80  La. 
Ann.  818. 

If  it  does  not  appear  that  either  party  oontem- 
plfUes  the  insertion  in  the  formal  contract  of  any 
stipulation  upon  which  the  minds  have  not  already 
met,  and  which  are  not  substantially  inserted  in 
the  letters,  nor  that  either  party  believed  any  fur- 
ther writing  necessary  to  create  a  oontraot,  then 
the  execution  of  the  former  writing  will  not  be 
necessary  to  bind  ttie  parties.  Lawrenoe  t*  Mil- 
waukee, L.  a  ft  W.  B.  Go.  84  Wis.  427. 

Where  KmetermBumeUM, 

If  the  contract  is  not  complete  of  course  ft  will 
not  be  binding  until  the  aiissing  terms  are  added. 

If  the  negotiations  only  cover  part  of  the  terms 
to  be  settled  by  the  contract,  and  the  understandp 
ing  Is  that  tbe  other  terms  shall  be  settled  and  put 
into  a  formal  contract,  and  those  terms  cannot 
afterwards  be  agreed  upon,  there  will  be  no  en- 
forcible  contract  between  the  parties.  Connery  t. 
Best,  1  Gab.  ft  BL  201. 

If  the  formal  contract  which  Is  to  constitute  the 
contract  contains  terms  which  are  never  agreed 
upon,  and  one  of  the  parties  at  all  times  insists  on 
them,  there  will  be  no  binding  contract,  although 
the  correspondence  between  the  parties  settles 
some  of  the  terms  of  the  alleged  contract.  Jones 
v.i>anlelL1884]2Ch.882. 

No:contract  ought  to  be  held  established  if  it  is 
(dear  upon  the  facts  that  there  were  other  condi- 
tions of  an  mtended  contract  beyond  and  besides 
those  expressed  in  the  letters,  and  without  the  set- 
tlement of  which  the  parties  had  no  idea  of  con- 
cluding any  agreement.    Hussey  v,  Hon:e-Paynek 
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wsY,  at  the  price  of  $2.00  per  barrel,  free 
on  board  cars  at  Silver  Springs  and  Nunda,  in 
refrigerator  cars ;  this  proposition  to  be  ac- 
cepted not  later  than  the  Slst  inst. ,  and  you 
to  pay  us  $500  upon  acceptance  of  the  prop 
osition,  to  be  deducted  from  the  purchase 
price  of  apples  at  the  rate  of  $100  per  car  on 
the  last  nve  cars.  Tours  respectfully,  J. 
Sanders  &  Son. "  To  this  proposition  the  de  • 
fendant  replied  by  telegrimh  on  October  dlst 
as  follows:  ** Lafayette,  Ind.,  81st  October. 
J.  Sanders  &  Son :  We  accept  your  proposi- 
tion on  apples,  provided  you  will  change  it 
to  read  car  everr  eight  days  from  January 
first,  none  In  December;  wire  acceptance. 
PottliUer  Bros.'  Fruit  Co."  On  the  same 
day  the  plaintiffs  replied  to  this  dispatch,  to 
the  effect  that  they  could  not  accept  the  modi- 
fication proposed,  but  must  insist  upon  the 
original  offer.  On  the  same  day  the  defend- 
ant answered  the  plaintiff's  telecram  as  fol- 
lows :  **  Can  only  accept  conditfon  as  stated 
in  last  message.  Only  way  we  can  accept. 
Answt>r  if  nccepted.  Mail  contract,  and  we 
^^i^  then  forward  draft.  Pottlitzer  Bros.' 
Fruit  Co."  The  matter  thus  rested  till  No- 
rem  her  4th,  when  the  plaintiffs  received  the 
follow! ni?  letter  from  the  defendant:  ** La- 
fayette, Ind.,  November  3,  1891.  J.  Sand- 
ers &  Son,  Stafford,  N.  Y.— Gents:  We  are 
in  receipt  of  your  telegrams,  also  your  favor 


of  the  Slst  ult.  While  we  no  doubt  think  w» 
have  offered  you  a  fair  contract  on  apples^ 
still  the  dictator  of  this  has  learned  on  his  re- 
turn home  that  there  are  so  manv  near-by  ap- 
ples coming  into  nuirket  that  it  will  aflfect 
the  sale  of  apples  in  December,  and  therefore 
we  do  not  think  it  advisable  to  take  the  con- 
tract, unless  you  made  it  read  for  shipment 
from  the  Ist  of  January.  We  are  very  sorry 
you  cannot  do  this,  but  perhaps  we  will  be 
able  to  take  some  fruit  from  you,  as  we  will 
need  it  in  the  spring.  If  you  can  change  the 
contract  so  as  to  tetA  as  we  wired  yon,  we 
will  accept  it,  and  forwardyou  draft  in  pay- 
ment on  same.  Pottlitzer  fruit  Co. "  On  re- 
ceint  of  this  letter  the  plaintiffs  sent  the 
following  message  to  the  defendant  by  tele- 
graph :  **  November  4th.  Pottl  i tzer  Broth- 
ers Fruit  Company,  Lafayette,  Ind.  :  Letter 
received.  Will  accept  conditions.  If  ssitis- 
factory,  answer,  and  will  forward  contract. 
J.  Sanders  &  Son."  The  defendant  replied 
to  this  message  by  telegraph,  saying:  ''All 
right.  Send  contract  as  stated  in  our  mes- 
sage.-. 

The  plaintiffs  did  prepare  and  send  on  the 
contract  precisely  in  the  terms  embraced  in 
the  foregoing  correspondence,  which  was  the 
original  proposition  made  by  the  plaintiffs, 
as  modified  by-defendant's  telegram  above  set 
forth,  and  which  was  acceded  to  by  the  plain- 


4App.  Obs.  811«  48  L.  J. Gh.  840, 41  L. T. N. a  1«  27 
Week.  Bep.  58S. 

If  it  is  evident  that  there  were  unsettled  terms 
there  can  be  no  contract  between  the  parties  which 
will  be  enforced.  Bristol,  0.  ft  8.  Aerated  Bread 
Oo.  V.  MaggB,  L.  B.  440b.  Div.  (OS. 

If  some  of  the  terms  of  the  contract  are  left  to 
be  settled  by  a  forma!  agreement,  tbe  contxaot  will 
not  be  CDf  oroed.  Dennison  v.  People*s  Oaf  6  Oo.  45 
L.T.N.8.187. 

If  there  is  no  concluded  agreement  between  tbe 
parties,  it  cannot  be  enforced.  Boshell  v.  Pooock, 
88  L.  T.N.  8. 860. 

When  the  agreement  is  to  be  reduced  to  writlDg, 
and  there  is  no  sufficient  evidence  from  which  its 
exact  terms  can  be  determined,  it  will  be  inferred 
that  the  understanding  of  the  parties  was  that  there 
was  to  be  no  contract  until  its  temw  should  be  re- 
duced .to  writinir.  Methudy  v.  Boas,  10  Mo.  App. 
101,  affirmed  81  Mo.  48L 

If  material  terms  have  not  yet  been  agreed  upon, 
the  contract  wlU  not  be  binding.  Bourne  v.  8hap- 
leigh,  9  Mo.  App.  84. 

If,  from  the  nature  of  the  correspondence,  it  ap- 
pears that  such  correspondence  is  to  be  for  tbe  set- 
tlement of  the  preliminaries  of  a  more  formal  con- 
tract, and  that  it  is  the  intention  of  tbe  parties  that 
those  preliminaries  should  be  reduced  to  the  form 
of  a  more  formal  agreement  to  be  executed  by  tbe 
parties,  then  the  proffer  of  thoee  preliminaries 
by  the  one  party,  and  the  acceptaDce  of  them  by 
tbe  other,  by  no  means  constitute  a  contract,  be- 
cause it  is  the  inteution  of  the  parties  that  some- 
thing else  should  be  done  before  tbe  proposed 
aRreemeot  should  become  biuding.  Commercial 
Teleg.  Co.  v.  Smith,  47  Hun,  494. 

Where  the  execvtion  of  a  formal  contract  It'one  of 
the  terms  of  the  agreemmiL 

If  in  a  public  advertisement  for  bids  there  is  a 
Ftatement  that  the  successful  bidder  will  have  to 
slKn  a  contract,  tbe  mere  acceptance  ot  the  bid 
win  not  bind  the  bidder.  Kingston -upon-Hull 
Quardians  of  Poor  v.  Petch,  10  Exch.  810,  IM  L.  J. 
Bxch.  SS. 

S9  L.  a  A. 


If  a  bid  for  a  payable  work  is  accepted,  wlch  the 
understanding  that  the  contract  shall  be  reduced 
to  writing,  thore  is  no  contract  which  will  sunport 
an  action  for  the  price  of  the  building  if  the  writ- 
ing is  not  executed.  Wetts  v.  Des  Moines  Indepen- 
dent Dist  79  Iowa.  428. 

If  the  agreement  is  made  Subject  to  a  formal 
contract  being  prepared  and  signed  by  both  parties 
as  approved  by  tbeir  solicitors,**  there  will  be  no 
enforcible  contract  until  such  formal  one  is  cx^ 
cuted.  Hawkesworth  v.  Chaffey,  64  L.T.M.  S.T8» 
65  L.  J.  Ch.  888. 

If  the  party  sought  to  be  charged  insists  at  all 
times  upon  the  contract  being  reduced  to  writing, 
and  refuses  to  sign  aU  drafts  presented  because 
they  contain  terms  not  agreed  upon,  he  cannot  be 
held  bound  upon  the  contract.  MacMackin  v.  Tlm- 
mins  (Pa.)  80  Alb.  L.  J.  66. 

Wbere  the  agreement  is  made  by  written  com- 
munications, it  must  appear  from  both  or  some  of 
them  to  be  known  to  both  parties  that  the  execu- 
tion of  the  formal  lease  was  to  be  a  condition  pre- 
cedent to  the  agreement  becoming  obligatory. 
Cochrane  v.  Justice  Min.  Co.  16  Colo.  415. 

There  is  some  apparent  conflict  in  tbe  application 
of  this  rule  that  if  the  execution  of  a  formal  con- 
tract is  an  element  of  the  agreement  there  will  be 
no  contract  until  it  is  done,  and  that  mentioned 
above,  that  the  mere  understanding  or  suggestion 
that  there  fhall  be  a  formal  contract  will  not  make 
its  absence  fat«l.  Tbe  point  of  difference  probably 
comes  in  the  different  views  of  what  is  necessary  to 
make  the  execution  of  a  formal  contract  an  ele- 
ment of  the  agreement.    It  has  been  held  tbat— 

If  by  agreement  of  the  parties  their  negotiations 
are  to  be  reduced  to  writing  there  will  be  no  per- 
fect contract  so  long  as  the  act  of  reducing  it  to 
writing  and  signing  it  remains  to  be  done.  Cong- 
don  V.  Darcy,  46  Vt.  478. 

If  the  intention  is  expressed  by  both  parties  tbat 
there  shall  be  a  formal  written  agreement  between 
them,  then  the  correspondence  will  be  simply  pre- 
liminary, and  cannot  be  regarded'  as  a  final  con- 
tract.   8idney  GiasB  Works  v.  Barnes,  86  Hun,  8?4. 

Wbere  it  has  been  agreed  that  the  contract  should 
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tiffe.  This  was  not  satisfactory  to  the  de- 
feDdant.  and  it  returned  it  to  the  plain- 
tiffs with  certain  modifications,  which  were 
not  referred  to  in  the  correspondence.  These 
modifications  were:  (1)  That  the  fruit 
should  be  well  protected  from  frost  and  well 
hayed ;  (2)  that  if,  in  the  judgment  of  the 
plaintiffs,  it  was  necessary  or  prudent  thai 
the  cars  should  be  fired  through,  the  plaintiffs 
should  furnish  the  stoves  for  the  purpose,  and 
the  defendant  pay  the  expense  of  the  man  to 
be  employed  in  looking  after  the  fires  to  be 
kept  in  the  cars;  ^8)  that  the  plaintiffs 
should  line  the  cars  in  which  the  fruit  was 
shipped.  These  conditions  were  more  bur- 
densome, and  rendered  the  contract  less  prof- 
itable to  the  plaintiffs.  They  were  not  ex- 
pressed  in  the  correspondence,  and  I  think, 
cannot  he  implied.  They  were  not  assented 
to  by  the  plaintiffs,  and  on  their  declining  to 
incorporate  them  in  the  paper  the  defenuant 
treated  the  negotiations  as  at  an  end,  and 
notified  the  plaintiffs  that  it  had  placed  its 
order  with  other  parties.  There  was  some 
further  correspondence,  but  it  is  not  material 
to  the  q uestion  presf^ited  by  the  appeal .  The 
writings  and  telegrams  that  passed  between 
the  parties  contain  all  the  elements  of  a  com- 
plete contract.  Nothing  was  wanting  in  the 
{>]aintiffs'  original  proposition  but  the  de- 
endant*8  assent  to  it,  in  order  to  constitute 


a  contract  bindinffupon  both  parties  accord- 
ing to  its  terms.  This  assent  was  given  upon 
condition  that  a  certain  specified  modification 
was  accepted.  The  plaintiffs  finally  assented 
to  the  modification,  and  called  upon  the  de- 
fendant to  signify  its  assent  again  to  the 
whole  arrangement  as  thus  modified,  and  it 
replied  that  it  was  "all  right,**  which  must 
be  taken  as  conclusive  evidence  that  the  minds 
of  the  parties  had  met  and  agreed  upon  cer- 
tain specified  and  distinct  obligations  which 
were  to  be  observed  by  both.  It  is  true,  as 
found  bT  the  learned  referee,  that  the  parties 
intendea  that  the  agreement  should  be  form- 
ally expressed  in  a  single  paper,  which,  when 
signed,  should  be  the  evidence  of  what  had 
already  been  agreed  upon.  But  either  party 
was  entitled  to  insert  in  the  paper  any  ma- 
terial condition  not  referred  to  in  the  corres- 
pondence, and  if  it  was  inserted  without  the 
consent  of  the  other  party  it  was  unauthor- 
ised. Hence  the  defendant,  by  insisting 
upon  further  material  conditions,  not  ex- 
pressed or  implied  in  the  correspondence,  de- 
feated the  intention  to  reduce  the  agreement 
to  the  form  of  a  single  paper  signed  by  both 
parties.  The  plaintiffs  then  had  the  right 
to  fall  back  upon  their  written  proposition, 
as  originally  made,  and  the  subsequent  let- 
ters and  telegrams;  and,  if  they  constituted 
a  contract  of  themselves,  the  absence  of  the 


be  reduced  to  writlD^  until  ft  Is  aotualJy  wrttten 
and  signed  by  all  the  parties,  either  of  tbem  may 
recede.  YUlere  v.  Brognier,  8  Hart.  (La.)  849; 
Blocker  v.  TlUman,  4  La.  80;  Avendano  v.  Arthur, 
90  La.  Ann.  816. 

Although  the  letter  states  that  the  writer  has 
agreed  to  the  proposition,  yet  there  will  be  no  oon- 
tract  if  the  letter  also  states  that  a  contract  is  to  be 
executed.    Wood  v.  Edwards,  19  Johns.  212. 

If  the  parties  agree  that  the  contract  is  to  be  re- 
duced to  writing,  it  is  not  complete  until  that  writ- 
ing is  made  and  signed.  Dee  Boulets  V.  Gravier,  1 
]Cart.N.8.tfQ. 

Aoreement  to  execute  formal  contract  fiuiy  be  Mnd- 
fna. 

The  negotiations  for  a  formal  contract  may  have 
progressed  to  a  point  where,  although  no  action 
could  be  maiDtained  on  the  formal  contract,  yet  a 
liability  might  exist  for  refusal  to  execute  the 
agreement,  which  in  practical' effect  would  be  the 
same  as  for  a  breach  of  the  formal  contract.  Under 
such  circumstances  the  question  of  liability  would 
depend  more  upon  the  form  of  action  than  upon 
anything  else.  As  to  the  operation  of  this  pilnci- 
ple  to  insurance  oontiact,  see  note  to  Newark  Mach. 
Co.  v.  Kenton  Ins.  Co.  (Ohio)  22  L.  B.  A.  768. 

A  contract  to  make  and  execute  a  written  agree- 
ment, the  terms  of  which  are  speclflo  and  mutually 
noderetood,  is  in  all  respects  as  valid  and  obligatory 
where  no  statutory  objection  interposes  as  tne 
written  contract  itself  would  be  if  executed.  If, 
therefore,  it  should  appear  from  the  evidence  that 
the  minds  of  the  parties  had  met;  that  a  proposi- 
tion for  a  contract  had  been  made  by  one  and  ac- 
cepted by  the  other;  that  the  terms  of  this  contract 
were  m  all  respects  definitely  understood  and 
agreed  upon;  and  that  a  part  of  the  mutual  under- 
standing was  tbat  a  written  contract  embodying 
those  terms  should  be  drawn  and  executed  by  the 
respective  parties,— there  is  an  obligatory  contract 
which  neither  party  is  at  liberty  to  refuse  to  per- 
form. Pi-att  V.  Hudson  Blver  B.  Co.  a  N.  Y.  80K, 
80L.R.  A. 


The  intention  of  the  parties  to  turn  a  parol  agree- 
ment into  a  written  one  does  not  weaken  the  obli- 
gations of  the  parol  agreement,  and  one  of  the 
parties  cannot  escape  from  his  obligation  by  refus- 
ing to  execute  the  written  agreement  after  it  has 
been  prepared.    Blight  v.  Ashley.  1  Pet.  C.  C.  lA. 

In  reference  to  the  case  of  the  issuance  of  an  in« 
surance  policy,  the  court,  in  Baldwm  v.  Chouteau 
Ins.  Co.  of  St.  Louis,  56  Mo.  164,  17  Am.  Rep.  67 1, 
said,  courts  will  Interpose  and  furnish  relief  when 
the  negotiations  have  reached  such  a  point  tbat 
nothing  remains  to  be  done  but  to  execute  what 
has  been  agreed  upon. 

In  Fowle  v.  Freeman,  9  Ves.  Jr.  861,  it  is  said,  the 
question  is  whether  the  whole  effect  of  the  agree- 
ment is  suspended  by  adding  to  it  a  letter  to  an  at- 
torney desiring  him  to  prepare  a  more  formal  in- 
strument. It  is  Impossible  that  the  letter  could 
have  such  an  effect.  If  it  had,  though  that  formal 
agreement  had  been  prepared,  he  would  not  have 
been  obliged  to  sign  it.  At  least  it  amounts  to  this: 
that  if  prepared  be  should  execute  that  more 
formal  agreement.  The  attorney  could  not  intro- 
duce the  least  variation  by  his  direction.  He  had 
bound  himself  so  far  that  those  should  be  the  terms 
Introduced. 

But  if  the  negotiation  constitutes  an  agreement 
for  a  contract,  and  not  a  contract,  no  action  can 
be  maintained  on  the  contract  unless  it  is  executed. 
Megrath  v.  Gilmore,  10  Wash.  839. 

A  written  statement:  *'  We  agree  to  sell  certain 
lumber  and  will  make  a  contract  giving  the 
right  to  go  on  the  lands  and  out  the  timber,**— is 
not  a  contract,  but  merely  an  agreement  to  make 
one.  and  will  not  support  an  action  as  upon  a  sole. 
McDonald  v.  Bewick,  61  Mich.  79. 

Making  out  policies  of  insurance  will  not  enable 
the  insurer  to  maintain  an  action  for  the  premium 
where  its  by-laws  provide  for  the  delivery  of  the 
policies  upon  the  payment  of  the  premium  and  sig* 
nature  of  the  deposit  notes,  neither  of  which  hss 
been  done.  Beal  Estate  Mut  F.  Ins.  Co.  y.  Uoessl^ 
1  Oray,  881 
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formal  ajpreement  contemplated  was  not, 
ander  the  circumstances,  material.  When 
the  parties  intend  that  a  mere  verbal  agree- 
ment shall  be  flnallj  reduced  to  writing,  as 
the  evidence  of  the  terms  of  the  contract,  it 
may  be  true  that  nothine  is  binding  upon 
either  party  until  the  writing  is  executed. 
But  here  the  contract  was  already  in  writing, 
and  it  was  none  the  less  obligatory  upon  both 
parties  because  they  intended  that  it  should 
be  put  into  another  form,  especially  when 
their  intention  is  made  impossible  by  the  act 
of  one  or  the  other  of  the  parties,  by  insist- 
ing upon  the  insertion  of  conditions  and  pro- 
visions not  contemplated  or  embraced  in  the 
correspondence.  Vosmt  v.  Camp,  UN.  T. 
441 ;  Brown  v.  Norton,  50  Hon,  248 :  Pratt  v. 
Hudson  River  R,  Oo.  21  N.  T.  808.  The 
principle  that  governs  in  such  cases  was 
clearly  stated  by  Judge  Selden  in  the  case  last 
cited,  in  these  words.  ''A  contract  to  make 
and  execute  a  certain  written  agreement,  the 
terms  of  which  are  mutually  understood  and 
agreed  upon,  is  in  all  respects  as  valid  and 
obligatory,  where  no  statutory  objection  in- 
terposes, as  the  written  contract  itself  would 
be,  if  executed.  If,  therefore,  it  should  ap- 
pear that  the  minds  of  the  parties  had  met ; 
that  a  proposition  for  a  contract  had  been 
made  by  one  party,  and  accepted  by  the  other ; 
that  the  terms  of  this  contract  were  in  all  re- 


spects definitely  understood  and  acieed  upon, 
and  that  a  part  of  the  mutual  understanaing 
was  that  a  written  contract  embodyine  theso 
terms  should  be  drawn  and  executed  oy  the 
respective  parties, — ^this  is  an  obligatory  con- 
tract, which  neither  party  is  at  liberty  to  re- 
fuse to  perform." 

In  this  case  it  is  apparent  that  the  minds  of 
the  parties  met,  through  the  correspondence, 
upon  all  the  terms,  as  well  as  the  subject- 
matter,  of  the  contract,  and  that  the  subse- 
quent fid  luxe  to  reduce  this  contract  to  the 
Srecise  form  intended,  for  the  reason  stated, 
id  not  affect  the  obligations  of  either  party, 
which  had  already  attached,  and  they  may 
now  resort  to  the  primary  evidence  of  their 
mutual  stipulations.  Any  other  rule  would 
always  permit  a  party  who  has  entered  into 
a  contract  like  this,  through  letters  and  tele- 
graphic messages,  to  violate  it,  whenever  the 
understanding  was  that  It  should  be  reduced 
to  another  written  form,  by  simply  suggest- 
ing other  and  additional  terms  and  condi- 
tions. If  this  were  the  rule  the  contract 
would  never  be  completed  in  cases  where,  by 
changes  in  the  market,  or  other  events  oc- 
curring subsequent  to  the  written  negotia- 
tions, It  became  the  interest  of  either  party  to 
adopt  that  course  in  order  to  escape  or  evade 
obligations  incurred  in  the  ordinary  course 
of  commercial  business.     A  stipulation  to  re- 


Where  tt  atupean  that  Vhe  eo^fOratt  when  finfehed 
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If  the  Intention  was  that  before  the  contract 
should  become  bindlDg  It  should  be  executed  in 
duplicate,  it  will  not  be  held  to{bave  been  duly  ex- 
ecuted until  duplicates  at  least  subetautially  alike 
have  been  executed  and  delivered.  Crane  v.  Port- 
Uod,  9  Mich.  496. 

Where  the  agreement  Is  to  be  reduced  to  writing 
and  signed  by  the  parties  before  It  is  to  take  effect, 
the  agreement  will  not  be  binding  In  law  until  It  Is 
signed.    Irish  V.  Fulllam,  82  Neb.  24. 

When  the  understanding  is  that  the  contract  is  to 
be  reduced  to  writing,  or  that  it  is  to  be  signed  be- 
fore it  is  acted  on  or  Is  to  take  effect,  it  is  not  bind- 
ing until  it  is  80  written  out  or  signed.  Morrill  v. 
Tehama  Gonsol.  MiU  ft  Min.  Go.  10  Nev.  12&;  Boyd 
V.  Hind,  88  Bng.  L.  ft  Bq.SSS. 

A  contract  does  not  become  complete  and  bind- 
ing until  reduced  to  writing  and  signed,  if  such  ap- 
peaSrs  to  be  the  intention  of  the  parties.  Jersey 
City  Water  Comrs.  v.  Brown,  88  N.  J.  L.  fi04. 

If  the  correspondence  shows  that  the  parties  did 
not  understand  that  it  made  an  agreement  between 
them«  but  that  they  intended  that  the  agreement 
should  be  formally  reduced  to  writing,  there  wlU 
be  no  contract  until  the  writing  is  executed. 
Brown  v.  New  York  Cent.  R.  Co.  44  N.  T.  79. 

If  In  agreeing  upon  a  bargain  the  parties  also 
agree  that  there  shall  be  a  formal  act  passed  before 
a  notary  with  the  Intention  that  the  bargain  shall 
not  be  made  perfect  until  the  notarial  act  is  so 
passed,  the  parties,  though  they  may  have  agreed 
upon  the  terms,  may  recede  before  the  aot  is  com- 
plete.   Diets  V.  FSrlsh,  68  How.  Pr.  217. 

If  after  oral  negotiations  a  paper  is  drawn  np  in 
consequence  of  the  clear  intention  of  both  parties 
to  have  a  written  instrument  signed  by  each  as  the 
evidence  of  any  contract  they  might  make,  and 
the  fact  that  neither  considered  any  contract  con* 
•eluded  nntil  the  paper  was  fully  executed,  there 
will  be  no  binding  contract  unless  the  paper  is 
signed.  Ambler V. Whipple, S7 U.S. 80 WalL 646, £8 
I..ed.40B. 

ML.RA. 


Where  the  parol  agreement  is  assented  to,  which 
is  understood  between  the  parties  to  be  put  Into 
writing,  it  is  not  binding  until  it  is  put  in  that 
form.    Bads  V.  Oarondelet.  42  Mo.  118. 

But  the  reduction  of  a  contract  to  writing  Is  not 
neceeeary  to  its  enf  ordbllity  unless  the  parties  in- 
tended that  it  should  not  be  binding  until  it  was 
put  in  writing.   Montague  v.  Weil«  80  La.  Ann.  60. 

FaUure  to  execute  draft  o/  eontraeL 
A  contract  may  be  found  to  exist  between  the 
parties,  although  the  agreement  reduced  into  writ- 
ing as  a  draft  has  not  been  formally  executed  bjr 
either.  Broyden  v.  Metropolitan  R.  Oow  2  App.  Oas* 
606. 

JDMCPpsL 

When  parties  make  and  sign  a  writtpn  memoran* 
dum  of  agreement  with  the  understanding  that  a 
formal  contract  embracing  the  same  stipulation  is 
thereafter  to  be  written  out  and  executed.  If  tbej 
afterwards  aot  upon  the  memorandum  it  will  be 
treated  as  a  valid  and  binding  contract  althougb 
never  written  out  in  a  formal  manner.  Biggins  v. 
Missouri  River,  Ft.  8.  ft  O.  B.Co.  78  Mo.  OBB. 

If  the  terms  of  a  contract  which  Is  to.be  reduced 
to  writing,  but  never  Is,  are  agreed  on,  parties  re- 
ceiving benefits  under  It  will  not  be  heard  to  say 
that  the  understanding  that  it  was  to  be  reduced  to 
writing  was  not  carried  out,  for  the  purpose  of 
avoiding  the  obligation  placed  on  them  by  iu  Mil- 
ler V.  McManis,  67  UL 127. 

Although  one  of  the  parties  notilles  the  other 
that  he  will  not  perform  the  contract  unless  it  Is 
reduced  to  writing,  he  cannot,  after  he  has  gone 
on  and  performed  a  large  part  of  the  work,  repudi- 
ate it  and  recover  a  higher  compensation,  although 
the  notice  to  reduce  to  writing  was  not  complied 
with.   Paige  V.  Fulierton  Woolen  Co.  27  Vt.  486. 

lUuMtroHone  of  vropoedU  for  formdl  eontraeL 

If  the  execution  of  the  written  agreement  is  to 

be  made  a  condition  of  the  contract,  the  intention 

must  be  expressed  In  such  a  way  as  to  show  that 

sooh  condition  was  to  be  Insisted  on,  and  for  those 


381^ 


SaNDBBB  ▼.  POTTUTZEB  BbOTHEBS  FbUIT  CO. 


437 


duce  a  valid  written  contract  to  some  other 
form  cannot  be  used  for  the  purpose  of  im- 
posing upon  either  party  additional  burdens 
or  obligations,  or  of  evading  the  performance 
of  those  things  which  the  parties  have  mutu- 
ally agreed  upon  bv  such  means  as  made  the 
promise  or  assent  binding  in  law.  There  was 
no  proof  of  any  custom  existing  between  the 
shippers  and  consignees  of  such  property  in 
regard  to  the  pavment  of  the  expense  of  fir- 
ing, lining,  and  haying  the  cars.  If  it  be 
said  that  such  precautions  are  necessary  in 
order  to  protect  the  property  while  in  transit, 
that  does  not  help  the  defendant.  The  ques- 
tion still  remains.  Who  was  to  bear  the  ex- 
pense? The  plaintiffs  had  not  agreed  to  pay 
it,  any  more  than  they  had  agreed  to  pay  the 
freight  or  incur  the  other  expenses  of  trans- 
X>ortation.  The  plaintiff  sent  a  plain  prop- 
osition, and  the  defendant  accepted  without 
anv  such  conditions  as  it  subsequently  sought 
to 'attach  to  it.  That  the  parties  intended  to 
make  and  sign  a  final  paper  does  not  warrant 
the  inference  that  they  also  intended  to  make 
another  and  different  agreement.  The  de- 
fendant is  in  no  better  position  than  it  would 
be  in  case  it  had  refused  to  sign  the  final 
writing,  without  alleging  any  reasons  what- 
ever. The  principle,  therefore,  which  is  in- 
volved in  the  case,  is  this :  Can  parties  who 
have  exchanged  letters  and  telegrams  with  a 


view  to  an  agreement,  and  have  arrived  at  the 
point  where  a  clear  and  definite  proposition 
is  made  on  the  one  side  and  accepted  on  the 
other,  with  an  understanding  that  the  agree- 
ment shall  be  expressed  in  a  formal  writing, 
ever  be  bound  until  that  writing  is  signedt 
If  they  are  at  liberty  to  repudiate  the  prop- 
osition or  acceptance,  as  the  case  may  be,  at ' 
any  time  before  the  paper  is  signed,  and  aa 
the  market  may  go  np  or  down,  then  this  case 
is  well  decided.  But  if,  at  the  close  of  the 
oorresfMndence  the  plaintiffs  became  bound 
by  their  offer,  and  the  defendant  by  its  ac- 
ceptance of  that  offer,  whether  the  final  writ- 
ing was  signed  or  not,  as  I  think  it  was,  under 
such  circumstances  as  the  record  discloses, 
then  the  conclusion  of  the  learned  referee  was 
erroneous.  To  allow  eiUier  party  to  repudi- 
ate the  obligations* clearly  expressed  in  the 
correspondence,  unless  the  other  will  assent 
to  material  conditions,  not  before  referred  to, 
or  to  be  implied  from  the  transaction,  would 
be  introducing  an  element  of  confusion  and 
uncertainty  into  the  law  of  contract.  If  the 
parties  did  not  become  bound  in  this  case, 
they  cannot  be  bound  in  any  case. 

Thejvdgment  JtftoiUd  be  Tewr§ed^  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All    concur,    except  Earl*  Oray»    and 
Bartleti,  •/«/.,  dissenting. 


purposes  a  mere  statement  at  the  close  of  the  letter 
that,  *^  this  to  agreed  to,  the  aioneement  can  be 
drawn  up  and  signed,^  Is  not  sufDolent  for  that 
purpose.   Allen  V.  Chouteau,  102  Mo.  809. 

A  letter  statlnK*  *'We  accept"  the  offer,  *'and  now 
hand  you  two  copies  of  the  conditions  of  tale 
which  we  have  siffned:  we  will  thank  you  to  sigu 
them  and  return  one  of  the  copies  to  us,**— will  not 
constitute  a  contract  until  the  copies  aze  signed. 
CrosBley  v.  Haycock,  L.  R.  18  Bq.  180, 48  L.  J.  Gh. 
era,  SB  Week.  Bep.  887. 

An  aerreement  to  take  a  lease  '^subject  to  the 
preparation  and  approval  of  a  formal  contract,**  is 
not  such  contract  as  can  be  specifically  enforced. 
Winn  V.  Bull,  L.  B.  7  Gh.  Div.  »,<t7  L.  J.  CSh.  189, 28 
Week.  Bep.  2801 

An  agreement  'Subject  to  a  contract  to  be  set- 
tled** or  **BubJeot  to  a  proper  contract**  is  not  one 
that  can  be  enforced.  Harvey  v.  Principal  of 
BBmard*sInnOorp.60  L.  J.  Oh.  780,  45  L.  T.  K.  8. 
SB0.29Week.Bep.9eS. 

A  statement  in  a  letter  aoceptlng  an  offer  for  a 
house,  that  the  other  party  **diould  make  anlap- 
polntment  to  meet  to  draw  the  agreement,**  is  not 
BufBcient  to  show  that  tbe  agreement  was  not  con- 
eluded  so  as  to  be  binding  on  the  parties.  Oowley 
V.  Watts,  17  Jur.  178, 22  L.  J.  Ch.  fl9L 

An  acceptance  *^ubjeot  to  the  terms  of  a  con- 
tract being  arranged,**  will  not  constitute  a  com- 
plete contract,  Honeyman  v.  (Marryatt,  S  fl*  L. 
Gas.  112.26  U  J.  CBu 819,4  Jut.  N.  8. 17. 


The  mere  reference  to  a  future  contract  is  not 
enough  to  negadve  the  existence  of  a  present  one. 
Bonnewell  v.  Jenkins,  L.  R.  8  Ch.  Dlv.  70, 47  L.  J. 
Gh.  768.88L.  T.  N.  8. 81, 26Week.  Bep.  294. 

liatentioii  U>  have  formal  wmlratt  <u  evidence 

The  fact  that  the  parties  have  decided  to  have  a 
formal  written  agreement  executed  is  strong  evi- 
dence that  the  oral  agreement  was  not  understood 
or  Intended  to  be  binding.  Bryant  v.  Ondrak,  87 
Hun,  477. 

The  fact  that  tbe  parties  agree  to  reduce  the 
agreement  to  writing  to  be  signed  by  the  parties, 
is  strong  evidence  that  th^  did  not  intend  the  writ- 
ing to  be  complete  until  it  was  reduced  to  writing 
and  signed.    Irish  v.  Pulllam,  82  Neb.  24. 

The  fact  that  parties  negotiating  a  contract  con- 
template that  a  formal  agreement  shall  be  made 
and  signed  is  some  evidence  that  they  do  not  in- 
tend to  bind  themselves  until  the  agreement  is 
reduced  to  writing  and  signed.  But,  nevertheless. 
It  Is  always  a  question  of  fact,  depending  upon  the 
droumstances  of  the  particular  case,  whether  the 
parties  had  not  completed  their  negotiations  and 
concluded  a  contract  definitely  complete  in  all  its 
terms  which  they  Intended  should  be  binding  upon 
them,  and  which,  for  greater  certainty  or  to  an- 
swer some  requirement  of  the  law,  they  designed 
to  have  expressed  in  a  formal  written  agreementi 
Wharton  v.  Stoutenburgh,  86  K.  J.  Bq.  886. 

H.  P.  V. 
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Ohio  Sufbbmb  Coubt. 

OHIO  supremib:  court. 


Jxma, 


Charles  H.  STEWART,  Admr..  etc.,  of  Hugh 
B.  Wilson,  Deceased,  IHff.  in  Err., 

WHEELING  &  LAEJ:  ERIE  R.  CO.tf/oZ. 

(^  Ohio  St—.) 

•1.  Section  6066  of  the  BeTised  Stat- 
ntest  whJch  proTides  that:  "Whea  any  part  of 
the  real  property,  the  Bubject-matter  of  action,  is 
situate  in  any  county  or  oouuties  other  than  the 
one  in  which  the  action  is  broujrht,a  certified  copy 
of  the  judgment  in  such  action  must  be  recorded 
in  the  recorder*8  office  of  such  other  county  or 
oountles,  before  it  shall  operate  therein  as  notice 
■o  as  to  charge  third  persons."  or  affect  interests 
acquired  by  them  in  the  T^roperty  not  situate  in 
the  county  where  the  action  was  brought,— re- 
lates to  actions  and  judgments  in  the  state  courts* 
and  not  to  those  in  courts  of  the  United  States. 

%p  A  volt  brooffht  in  a  fMeral  court  to 
foreclose  a  mortc^afl^o  on  the  property 
of  a  railroad  corporation  operates  as  con- 
structive notice  throughout  the  district,  and  all 
persons  acquiring  an  Interest  in  or  lien  on  any 
part  of  the  property  during  the  pendency  of  the 
suit  will  be  bound  by  the  decree  and  sale  made 
thereunden  the  purchaser  wUl  take  the  property 
discharged  from  all  suoh  liens  and  interests,, 
though  the  persons  obtaining  them  be  not  parties 
to  the  suit;  they  must  seek  satisfaction  from  the 
proceeds  of  the  sale,  to  reach  which  they  should 
become  parties,  and  bring  their  claims  to  atten- 
tion of  the  court  by  appropriate  pleadings. 

8.  Bnt  a  Jndfl^ent  recovered  in  a  state 
court  against  the  railroad  company* 
prior  to  the  commencement  of  the  fore- 
closure suit*  by  a  creditor  who  was  not  made 
a  party,  remains  unaffected  by  the  decree  and 
sale;  such  judgment  becomes  a  lien  on  the  real 
property  owned  by  the  company  at  the  time  of 
its  recovery,  in  the  county  where  reodered,  in- 
cluding lands  acquired  for  the  roadway,  right  of 
way,  depots,  and  other  purposes  of  the  company, 
and  continues  to  be  so  against  the  property  in 
the  hands  of  the  purchaser  at  the  foreclosure 
sale. 

4«  While  in  such  case  the  Judgment 
creditor  may  not.  except  as  authorised 
by  statute*  sell  on  execution  the  property 
to  which  his  lien  attached,  either  where  it  is  part 
only  of  the  corporate  property  and  is  necessary. 
In  connection  with  the  balance  of  the  property, 
to  enable  the  corporation  to  accomplish  the  pur- 
poses of  its  creation,  and  discharge  the  duties  it 
has  assumed  toward  the  public,  or,  where  the 
sale  would  materially  impair  the  uses  and  value 
of  the  balance  of  the  property,  he  may.  by  a  pro- 
ceeding in  equity  to  which  all  persons  in  interest 
are  made  parties,  enforce  his  lien  by  subjecting 
the  whole  of  the  property  to  resale,  and  obtain- 
ing a  proper  application  of  the  proceeds. 

6.  In  a  prcMseeding  for  that  purpose* 
the  purchaser  at  the  fbreclosure  sale 
may*  if  necessary  for  his  protection* 
be  subrogated  to  the  rights  of  the  mortgagee, 
to  the  extent  of  the  purchase  money  paid;  and 

*Headnotes  bytheOoxTBX. 


NOTB.— On  the  subject  of  execution  or  Jadidal 
sales  of  corporate  f  rauchises,  or  of  property  neces- 
sary to  enjoyment  of  suoh  franchises,  see  noU  to 
Brady  v.  Johnson  (Md.)  20  L.  R.  ▲.  787. 
S9  L.  R.  A. 


the  proceeds  of  the  resale  must  fint  be  appHed 
to  the  satisfaction  of  incumbrances  saperkir  to 
the  lien  of  the  Judgment  creditor,  if  any  there  he, 
including  thoee  set  up  in  the  f  oreolosare  salt,  and 
if  nothing  then  remains  for  the  JudgDieot  ccedi- 
tor.  he  cannot  reoover  costs. 

(Ji]iieU,18B6J 

ERROR  to  the  Circuit  QoJirl  tot  Huroo 
Ck)unt7  to  review  a  Judgment  afBrming  a 
ludgment  of  the  Court  of  Common  Pleas  re- 
fusing to  recognize  the  validity  of  the  lieos  of 
certain  Judgments  upon  the  property  of  the 
Wheeling  &  Lake  Erie  Railroad  Company. 

Bewraed  ag  (o  one  Hen  holder,  and  agUvud  of 
to  the  others. 

S^tement  by  Williams*  J.: 

On  the  20th  day  of  May,  1889,  Charles  H. 
Stewart,  as  the  administrator  of  the  estate  of 
Hugh  B.  Wilson,  deceased,  commenced  his 
action,  in  the  court  of  common  pleas  of  Huron 
county,  against  the  Wheeling  ife  Lake  Erie 
Railroad  Company,  the  Wheeling  and  LaJce 
Erie  Railway  Coinpany,  the  Central  Trust 
Company,  of  New  York,  the  Mercantile  Trust 
Company,  of  New  York,  as  trustee,  John  W. 
Cassell,  William  8.  Fox,  and  Cjrua  Mc- 
Neely. 

The  petition,  after  stating  the  due  appoint- 
ment and  qualification  of  the  plaintiff  as  ad- 
ministrator, and  the  corporate  character  of 
the  several  companies  defendants,  alleges  that 
the  defendant  railroad  company,  prior  to 
and  during  the  year  1885,  was  the  owner,  and 
in  possession  of,  and  operating  a  line  of  rail- 
road in  and  through  Huron,  and  other  oonn- 
ties  of  the  state,  and  was  the  legal  owner, 
and  in  possession  of  certain  real  estate  situ- 
ated in  the  county  of  Huron,  consisting  of 
its  roadway  and  lands  adjoining  the  same, 
depot  grounds,  and  grounds  occupied  by  its 
machine  shopSp  station  houses,  car  houses, 
engine  houses,  and  other  buildings ;  that  at 
the  October  term,  1885,  of  the  court  of  com- 
mon pleas  of  that  county,  the  plaintiff  re- 
covered a  Judgment  against  the  said  railroad 
company,  for  the  sum  of  $4,049. 84,  and  costs* 
which  became  a  lien  on  the  property  of  the 
railroad  company,  and  remains  in  full  force, 
and  unsatisfied ;  that,  afterward,  on  the  0th 
day  of  March,  1886,  the  plaintiff  caused  an 
execution  to  be  issued  on  his  judgment, 
which  was  returned  unsatisfied,  for  want  of 
goods  and  chattels,  or  unincumbered  lands 
whereon  to  levy,  the  property  of  the  compaov 
then  being  incumbered  to  an  amount  exceed- 
ing its  value :  but  the  incumbrances  having 
been  subsequently  discharged  the  plaintiff 
caused  another  execution  to  issue,  which  was, 
on  the  19th  day  of  April,  1889,  levied  on  the 
property  of  the  railroad  company  in  Huroo 
county.  The  petition  then  alleges  that  the 
other  defendants  each  claim  to  have  some  lien 
on,  or  right  in,  the  property,  by  reason  of 
which  a  sale  under  the  execution  cannot 
be  effected,  and  prays  they  may  be  required 
to  set  up  their  claims,  or  be  barred,  and  for 
an  adjustment  of  whatever  liens  mi^  be  ml 


See  also  20  L.  R.  A.  212;  32  L.  R.  A.  G31. 
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ap,  and  a  sale  of  the  property,  and  for  gen- 
eral relief. 

The  defendants,   CaMell,  Fox,    and  Mc- 
Neely,  and  J.  L.  Amet,  who  was  made  a 
party,  each  filed  an  answer  and  cross- petition 
setting  ap  judgments  recovered  by  them  re- 
spectively in  the  court  of  common  pleas  of 
Huron  county,  against  the  railroad  company, 
and  the  lery  of  executions  issued  upon  them ; 
the  judgment  of  Fox  was  recovered  on  the 
4th  dav  of  February,  1884,  and  was  for  the 
sum  of  $739.50;  that  of  Ames,  on  the  14th 
day  of  September,  1885.  for  $1,427. 18 ;  that  of 
Cassfll.  on  the  25th  day  of  October  1885, 
for  *l,S46.18;  and  McNeely  recovered  two 
judgments — one,   on  the  24th  day  of  May. 
188(>.  for  $590.70,  and  the  other  on  the  2l8t 
day  of  February.    1887,    for  $285.85.     The 
executions  issued  on  the  judgments  were  all 
levied  at  the  same  time  the  plaintiffs'  exec- 
ution was  levied,  and  upon  the  same  prop- 
env ;  and  the  cross- petitions  contain  substan- 
tially the  same  prayer  as  the  petition.    The 
railroad  company  filed  no  answer.     The  an- 
swer of  the  railway  company  to  the  petition, 
and  the  several  cross- petitions,  denies  gen- 
erally their  allegations,  and  avers,  that  on 
the  Ist  day  of  November,  1879,  the  railroad 
company  executed  its  first-mortgage  bonds, 
thirty -five  hundred  in  number,  each  for  the 
sum  of  one  thousand  dollars,  payable  on  the 
lat  day  of  November,  1909,  bearing  Interest 
at  the  rate  of  six  per  cent  per  annum,  paya- 
ble semiannually  on  the  let  day  of  Hay  and 
November,  in  each  year,  and  sold  and  de- 
liv(.'red  twenty-eight  hundred  of  the  bonds 
to  bona  fide  purchasers ;  that  to  secure  the 
payment  of  the  principal  and  interest  of  the 
i)ond8,  the  railroad  company  executed  and 
delivered  its  mortgage,  of  deed  of  trust,  to 
the  Farmers'   Loan  &  Trust  Company,   as 
trustee,  and  thereby  conveyed  to  the  trust 
company,  its  successors  and  assigns,  all  the 
railroad  coftipany's  property,  real  and  per- 
sonal of  every  description,  including  the  real 
estate  in  Huron  county,  in  said  petition  de- 
scribed, ''in  trust  for  the  benefit  and  the  se- 
curity of  the  several  persons,  copartnership 
firms,  and  corporate  bodies  who  should  at  any 
time  be  or  become  holders  of  any  of  the  above- 
mentioned  bonds,  to  secure  the  due  and  punct- 
ual payment  of  the  principal  and  interest  of 
laid  bonds  according  t<^the  tenor  and  effect 
thereof.    The  mortgage  or  deed  of  trust  con- 
tained a  provision  that  in  case  default  should 
be  made  in  the,  payment  of  any  of  the  install- 
ments of  interest  upon  any  of  said  bonds  and 
mch  default  should  continue  for  the  period 
of  six  months,  the  principal  of  all  the  bonds 
secured  thereby  should  become  immediately 
due  and  payable ;  and  it  was  duly  recorded 
during  the  year  1880,  in  the  office  of  the  re- 
corder of  deeds  of  Huron  coiibty,  Ohio,  and 
in  each  of  the  other  counties  in  which  any 
real  property  of  said  railroad  company  was 
situate.    The  railroad  company  fai  led  to  pay 
^e  interest,  which  became  due  on  the  first 
day  of  November,  A.  D.  1883,  and  on  the 
eighth  day  of  July.  A.  D.  1884.  the  Farm- 
era*  Loan  &  Trust  Company  filed  its  bill  of 
complaint  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Ohio  east- 
em  division  against  the  Wheeling  &  Lake 
29  L.  R.  A. 


Erie  Railroad  Company  praying  that  all  of 
the  property  and  franchises  herein  before  de- 
scribed be  sold  under  a  decree  of  said  court 
to  satisfy  the  conditions  of  said  mortgage  or 
deed  of  trust ;  and  on  the  same  day  said  rail- 
road company  duly  entered  its  appearance  in 
said  suit.  That  on  the  18th  day  of  January, 
A.  D.  1886,  a  decree  was  rendered  in  said  suit 
by  said  circuit  court  of  the  United  States, 
finding  the  sum  of  three  million  two  hun- 
dred and  forty- two  thousand  seven  hundred 
and  ^ixty  ($8,242,760)  dollars,  due  upon  said 
bonds  hereinbefore  described,  and  adjudging 
and  decreeing  that  if  the  said,  the  Wheeling 
&  Lake  Erie  Railroad  Company  should  fail 
within  the  period  of  ten  days  thereafter  to 
pay  into  saia  court  said  last- mentioned  sum, 
all  equity  of  redemption  of  said,  the  Wheel- 
ing <fe  Lake  Erie  Railroad  Company,  in  and 
to  said  mortgaged  property  and  iranchisea 
should  be  barred  and  foreclosed,  and  said 
mortgaged  property  and  franchises  should  be 
sold  bv  Wilbur  F.  Qoodspeed,  special  master 
commissioner,  who,  thereafter,  for  the  sum 
of  five  hundred  and  five  thousand  dollars,  sold 
said  railroad  property  and  franchises,  includ- 
ing the  property  in  the  petition  described,  to 
(George  J.  Forrest,  Melville  C.  Day,  and 
Daniel  B.  Garrison,  trustees :  and  on  the  22d 
day  of  June,  A.  D.  1886.  said  circuit  court 
of  the  United  States  duly  confirmed  said  sale 
and  ordered  said  Wilbur  F.  Goodspeed,  as 
special  master  commissioner,  to  execute  and 
deliver  to  said  trustees  a  deed  of  conveyance 
for  said  railroad  property  and  franchises. 
That  in  pursuance  of  the  aforesaid  order  of 
said  circuit  court  of  the  United  States,  said 
Wilbur  F.  (Goodspeed,  special  master  com- 
missioner, on  said  22d  day  of  June,  A.  D. 
1886,  executed  and  delivered  to  said  George 
J.  Forrest,  Melville  C.  Day.  and  Daniel  E. 
Garrison,  trustees,  a  deed  conveying  to  said 
trustees  the  railroad  pronerty  and  franchises 
hereinafter  specifically  described,  being  the 
property  described  in  said  mortgage  or  deed 
of  trust  and  the  same  pioperty  described  in 
said  petition;  said  deed  was  duly  recorded 
bv  the  recorder  of  deeds  for  the  county  of 

fluron.  Ohio,  on  the  —  day  of ,  A. 

D.  1886,  in  volume of  Deeds,  at  page — . 

That  on  the  *^6th  day  of  June.  A.  D.  1886, 
for  a  valuable  consideration,  the  said  George 
J.  Forrest,  Melville  C.  Day,  and  Daniel  fi. 
Garrison,  trustees,  executed  and  delivered 
to  this  defendant,  the  Wheeling  &  Lake 
Erie  Railway  Company,  their  certain  deed, 
whereby  they  conveyed  to  this  defendant  all 
their  right,  title, and  interest  in  said  railroad 
and  property  so  sold  and  conveyed  to  them 
by  said  Wilbur  F.  Goodspeed,  special  master 
commissioner,  being  the  property  described 
in  said  mortgage  or  deed  of  trust  as  well  as 
in  said  petition;  that  said  last-mentioned 
deed  was  recorded  in  the  office  of  the  recorder 
of  deeds  for  the  county  of  Huron,  Ohio,  on 

the day  of ,  A.   D.   1886,    in  vol- 

ume of  Deeds,  at  page .  This  de- 
fendant therefore  denies  that  the  Judgment 
mentioned  in  the  petition  and  cross- petitions 
ever  became  a  lien  on  the  real  estate  in  the 
petition  described,  or  on  any  part  thereof." 
The  answer  of  the  Mercantile  Trust  Com- 
pany sets  up  bonds  to  the  amoimt  of  three 
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Charles  H.  STEWART,  Admr..  etc.,  of  Hugh 
B.  Wilson,  Deceased,  Plff,  in  Err,, 

WHEELING  &  LAKE  ERIE  R.  CO.aal. 
(^  Ohio  St—.) 

•1.  SeeUon  6066  of  the  ReTised  Stat- 
ntest  whJoh  proTides  ttaat:  ''When  any  part  of 
tbereal  property,  the  subject-matter  of  action,  is 
situate  in  any  county  or  counties  other  than  the 
one  in  which  the  action  is  broujrht,a  certified  copy 
of  the  judgment  in  such  action  must  be  recorded 
in  the  recorder's  ofiloe  of  such  other  county  or 
oountles,  before  it  shall  operate  therein  as  notice 
BO  as  to  charfre  third  persons/*  or  affect  interests 
acquired  by  them  in  the  T^roperty  not  situate  in 
the  county  where  the  action  was  brought,— re- 
lates to  actions  and  judgments  in  the  state  courts* 
and  not  to  those  in  courts  of  the  United  States. 

S*  A  volt  brooffht  in  a  fMeral  court  to 
foreclose  a  mortfi^aflro  on  the  property 
of  a  railroad  corporation  operates  as  con- 
structive notice  throughout  the  district,  and  all 
persons  acquiring  an  interest  in  or  lien  on  any 
part  of  the  property  during  the  pendency  of  the 
suit  will  be  bound  by  the  decree  and  sale  made 
thereunder;  the  purchaser  wUi  take  the  property 
discharged  from  all  suoh  liens  and  interests^ 
though  the  persons  obtaining  them  be  not  parties 
to  the  suit;  they  must  seek  satisfaction  from  the 
proceeds  of  the  sale,  to  reach  which  they  should 
become  parties,  and  bring  their  claims  to  atten- 
tion of  the  court  by  appropriate  pleadings. 

8.  Bnt  a  Jndfl^ent  recovered  in  a  state 
court  against  the  railroad  company, 
prior  to  the  commencement  of  the  fore- 
doenre  suit*  by  a  creditor  who  was  not  made 
a  party,  remains  unaffected  by  the  decree  and 
sale;  such  judgment  becomes  a  lien  on  the  real 
property  owned  by  the  company  at  the  time  of 
its  recovery,  in  the  county  where  rendered,  in 
eluding  lands  acquired  for  the  roadway,  right  of 
way,  depots,  and  other  purposes  of  the  company, 
and  continues  to  be  so  against  the  property  in 
the  hands  of  the  purchaser  at  the  foreclosure 
sale. 

€•  While  in  such  ease  the  Jndpnent 
creditor  may  not,  except  aa  anthorijwd 
by  statute,  isell  on  execution  the  property 
to  which  his  lien  attached,  either  where  it  is  part 
only  of  the  corporate  property  and  is  necessary, 
in  connection  with  the  balance  of  the  property, 
to  enable  the  corporation  to  accomplish  the  pur- 
poses of  its  creation,  and  discharge  the  duties  it 
has  assumed  toward  the  public,  or,  where  the 
■ale  would  materially  impair  the  uses  and  value 
of  the  balance  of  the  property,  he  may.  by  a  pro- 
ceeding in  equity  to  which  all  persons  in  interest 
are  made  parties,  enforce  hia  lieu  by  subjecting 
the  whole  of  the  property  to  resale,  and  obtain- 
ing a  proper  application  of  the  proceeds. 

6,  In  a  proceedinff  for  that  purpose, 
the  purchaser  at  the  fbreclosure  sale 
may,  if  necessary  for  his  protection, 
be  subrogated  to  the  rights  of  the  mortgagee, 
to  the  extent  of  the  purchase  money  paid;  and 

*Headnotes  by  the  Coxtbx. 


Note.— On  the  subject  of  execution  or  jadloial 
sales  ot  corporate  franchises,  or  of  property  neces- 
sary to  enjoyment  of  suoh  franchises,  see  nots  to 
Brady  v.  Johnson  (Md.)  20  L.  B.  ▲.  787. 
S9L.  R.  A. 


the  proceeds  of  the  resale  must  (list  be  sppHed 
to  the  satisfaction  of  Incumbrances  superior  to 
the  lien  of  the  judgment  creditor,  if  any  there  be, 
including  those  set  up  in  the  foreclosure  suit,  and 
if  nothing  then  remains  for  the  judgment  credi- 
tor, he  cannot  reooyer  oosts. 

(JuneU,in6J 

ERROR  to  the  Circuit  Court  for  Huron 
County  to  review  a  Judgment  affirming  a 
ludgment  of  the  Court  of  Common  Pleas  re- 
fusing to  recognize  the  yalidity  of  the  liens  of 
certain  Judgments  upon  the  property  of  the 
Wheeling  £  Lake  Erie  Railroad  Company. 

Reversed  as  to  one  hen  holder,  and  (^firmed  as 
to  the  others. 

S^tement  by  WilUamst  J.: 

On  the  20th  day  of  May,  1889,  Charles  EL 
Stewart,  as  the  aaministrator  of  the  estate  of 
Hugh  B.  Wilson,  deceased,  commenced  bis 
action,  in  the  court  of  common  pleas  of  Huron 
county,  against  the  Wheeling  <&  Lake  Erie 
Railroad  Company,  the  Wheeling  and  Lake 
Erie  Railway  Coinpany,  the  Central  Trust 
Company,  of  New  York,  the  Mercantile  Trust 
Company,  of  New  York,  as  trustee,  John  W. 
Cassell,  William  8.  Fox,  and  Cyrus  Mc- 
Neely. 

The  petition,  after  stating  the  due  appoint- 
ment and  quail tication  of  the  plaintiff  as  ad- 
ministrator, and  the  corporate  character  of 
the  several  companies  defendants,  alleges  that 
the  defendant  railroad  company,  prior  to 
and  during  the  vear  1885,  was  the  owner,  and 
in  possession  of,  and  operating  a  line  of  rail- 
road in  and  through  Huron,  and  other  coun- 
ties of  the  state,  and  was  the  legal  owner, 
and  in  possession  of  certain  real  estate  situ- 
ated in  the  county  of  Huron,  consisting  of 
its  roadway  and  lands  adjoining  the  same, 
depot  grounds,  and  grounds  occupied  by  its 
machine  shops^  station  houses,  car  houses, 
engine  houses,  and  other  buildings;  that  at 
the  October  term,  1885,  of  the  court  of  com- 
mon pleas  of  that  county,  the  plaintiff  re- 
covered a  judgment  against  the  said  railroad 
company,  for  the  sum  of  $4,049.84,  and  costs, 
which  became  a  lien  on  the  property  of  the 
railroad  company,  and  remains  in  full  force, 
and  unsatisfied ;  that,  afterward,  on  the  6th 
day  of  March,  1886,  the  plaintiff  caused  an 
execution  to  be  issued  on  his  judgment, 
which  was  returned  unsatisfied,  for  want  oJf 
goods  and  chattels,  or  unincumbered  lands 
whereon  to  levy,  the  property  of  the  company 
then  being  incumbered  to  an  amount  exoeeo- 
ing  its  value ;  but  the  incumbrances  having 
been  subsequently  discharged  the  plaintiff 
caused  anot&er  execution  to  issue,  which  was, 
on  the  19th  day  of  April,  1889,  levied  on  the 
property  of  the  railroad  company  in  Huron 
county.  The  petition  then  alleges  that  the 
other  defendants  each  claim  to  have  some  lien 
on.  or  right  in,  the  pro'perty,  by  reason  of 
which  a  sale  under  the  execution  cannot 
be  effected,  and  prays  they  may  be  required 
to  set  up  their  claims,  or  be  barred,  and  for 
an  adjustment  of  whatever  liens  may  be  s«:i 


See  also  20  L.  R.  A.  212;  32  L.  R.  A.  031. 
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np,  and  a  sale  of  the  property,  and  for  gen- 
eral relief. 

The  defendants,  Caasell,  Fox,  and  Mc- 
Neely,  and  J.  L.  Amea,  who  was  made  a 
party,  each  filed  an  answer  and  cross- petition 
setting  up  iudgments  recovered  by  them  re- 
Bpectiyely  in  the  court  of  common  pleas  of 
Huron  county,  against  the  railroad  company, 
and  the  levy  of  executions  issued  upon  them ; 
the  Judgment  of  Fox  was  recovered  on  the 
4th  <iay  of  February,  1884,  and  was  for  the 
sum  of  $739.50;  that  of  Ames,  on  the  14th 
tiay  of  September,  1885.  for  $1,427. 18 ;  that  of 
Ctuisell.  on  the  25tb  day  of  October.  1885, 
for  $1,846.18;  and  McNeely  recovered  two 
Judgments — one,  on  the  24th  day  of  May, 
188(5,  for  $590.70,  and  the  other  on  the  2l8t 
day  of  February.  1887,  for  $285.85.  The 
executions  issued  on  the  iudgments  were  all 
levied  at  the  same  time  the  plaintiffs'  exec- 
ution was  levied,  and  upon  the  same  prop- 
erty ;  and  the  cross- petitions  contain  substan- 
tial ly  the  same  prayer  as  the  petition.  The 
railroad  company  filed  no  answer.  The  an- 
swer of  the  railway  company  to  the  petition, 
and  the  several  cross- petitions,  denies  gen- 
erally their  allegations,  and  avers,  that  on 
the  1st  day  of  November,  1879,  the  railroad 
company  executed  its  first-mortgage  bonds, 
thirty -five  hundred  in  number,  each  for  the 
sum  of  one  thousand  dollars,  payable  on  the 
1st  day  of  November,  1909,  bearing  interest 
at  the  rate  of  six  per  cent  per  annum,  paya- 
ble semiannually  on  the  1st  day  of  Hay  and 
November,  in  each  year,  and  sold  and  de- 
livered twenty-eight  hundred  of  the  bonds 
to  bona  fide  purchasers;  that  to  secure  the 
payment  of  the  principal  and  interest  of  the 
bonds,  the  railroad  company  executed  and 
delivered  its  mortgage,  of  deed  of  trust,  to 
the  Farmers'  Loan  <&  Trust  Company,  as 
trustee,  and  thereby  conveyed  to  the  trust 
company,  its  successors  and  assigns,  all  the 
railroad  coftipany's  property,  real  and  per- 
sonal of  every  description,  including  the  real 
estate  in  Huron  county,  in  said  petition  de- 
scribed, ''in  trust  for  the  benefit  and  the  se- 
curity of  the  several  persons,  copartnership 
firms,  and  corporate  bodies  who  should  at  any 
time  be  or  become  holders  of  aoiy  of  the  above- 
mentioned  bonds,  to  secure  the  due  and  punct- 
ual payment  of  the  principal  and  interest  of 
said' bonds  according  t<^the  tenor  and  effect 
thereof.  The  mortgage  or  deed  of  trust  con- 
tained a  provision  that  in  case  default  should 
be  made  in  the,  payment  of  any  of  the  install- 
ments of  interest  upon  any  of  said  bonds  and 
fuch  default  should  continue  for  the  period 
of  six  months,  the  principal  of  all  the  bonds 
secured  thereby  should  become  immediately 
due  and  payable ;  and  it  was  duly  recorded 
during  the  year  1880,  in  the  office  of  the  re- 
corder of  deeds  of  Huron  coiibty,  Ohio,  and 
in  each  of  the  other  counties  in  which  any 
real  property  of  said  railroad  company  was 
situate.  The  railroad  company  failed  to  pay 
the  interest,  which  became  due  on  the  first 
day  of  November,  A.  D.  1888,  and  on  the 
eighth  day  of  July,  A.  D.  1884.  the  Farm- 
ers' Loan  &  Trust  Company  filed  its  bill  of 
complaint  in  the  circuit  court  of  the  United 
Btates  for  the  northern  district  of  Ohio  east- 
ern division  against  the  Wheeling  &  Lake 
29  L.  R.  A. 


Erie  Railroad  Company  prayinff  that  all  of 
the  property  and  franchises  herein  before  de- 
scribed be  sold  under  a  decree  of  said  court 
to  satisfy  the  conditions  of  said  mortgage  or 
deed  of  trust ;  and  on  the  same  day  said  rail- 
road company  duly  entered  its  appearance  in 
said  suit.  That  on  the  18th  day  of  January, 
A.  D.  1886,  a  decree  was  rendered  in  said  suit 
by  said  circuit  court  of  the  United  States, 
finding  the  sum  of  three  million  two  hun- 
dred and  forty-two  thousand  seven  hundred 
andfixty  ($3,242,760)  dollars,  due  upon  said 
bonds  hereinbefore  described,  and  adjudging 
and  decreeing  that  if  the  said,  the  Wheeling 
(&  Lake  Erie  Railroad  Company  should  fail 
within  the  period  of  ten  days  thereafter  to 
pay  into  said  court  said  last- mentioned  sum, 
all  equity  of  redemption  of  said,  the  Wheel- 
ing &  Lake  Erie  Railroad  Company,  in  and 
to  said  mortgaged  property  and  iranchisea 
should  be  barred  and 'foreclosed,  and  said 
mortgaged  property  and  franchises  should  be 
sold  by  Wilbur  F.  Qoodspeed,  special  master 
commissioner,  who,  thereafter,  for  the  sum 
of  five  hundred  and  five  thousand  dollars,  sold 
said  railroad  property  and  franchises,  includ- 
ing the  property  in  the  petition  described,  to 
George  J.  Forrest,  Melville  C.  Day,  and 
Daniel  E.  Oarrison,  trustees ;  and  on  the  22d 
day  of  June,  A.  D.  1886,  said  circuit  court 
of  the  United  States  duly  confirmed  said  sale 
and  ordered  said  Wilbur  F.  Goodspeed,  as 
special  master  commissioner,  to  execute  and 
deliver  to  said  trustees  a  deed  of  conveyance 
for  said  railroad  property  and  franchises. 
That  in  pursuance  of  the  aforesaid  order  of 
said  circuit  court  of  the  United  States,  said 
Wilbur  F.  Goodspeed,  special  master  com- 
missioner, on  said  22d  day  of  June,  A.  D. 
1886,  executed  and  delivered  to  said  George 
J.  Forrest,  Melville  C.  Day,  and  Daniel  E. 
Garrison,  trustees,  a  deed  conveying  to  said 
trustees  the  railroad  property  and  franchises 
hereinafter  specifically  described,  being  the 
property  described  in  said  mortgage  or  deed 
of  trust  and  the  same  pioperty  described  in 
said  petition;  said  deed  was  duly  recorded 
by  the  recorder  of  deeds  for  the  county  of 

fiuron,  Ohio,  on  the day  of ,  A. 

D.  1886.  in  volume of  Deeds,  at  page—. 

That  on  the  *^6th  day  of  June,  A.  D.  1886, 
for  a  valuable  consideration,  the  said  George 
J.  Forrest,  Melville  C.  Day,  and  Daniel  fi. 
Garrison,  trustees,  executed  and  delivered 
to  this  defendant,  the  Wheeling  &  Lake 
Erie  Railway  Company,  their  certain  deed, 
whereby  they  conveyed  to  this  defendant  all 
their  right,  title,  and  interest  in  said  railroad 
and  property  so  sold  and  conveyed  to  them 
by  said  Wilbur  F.  Goodspeed,  special  master 
commissioner,  being  the  property  described 
in  said  mortgage  or  deed  of  trust  as  well  as 
in  said  petition;  that  said  last- mentioned 
deed  was  recorded  in  the  office  of  the  recorder 
of  deeds  for  the  county  of  Huron,  Ohio,  on 
the day  of ,  A.  D.  1886,  in  vol- 
ume   of  Deeds,  at  page .  This  de- 
fendant therefore  denies  tnat  the  Judgment 
mentioned  in  the  petition  and  cross- petitions 
ever  became  a  lien  on  the  real  estate  in  the 
petition  described,  or  on  any  part  thereof." 
The  answer  of  the  Mercantile  Trust  Com- 
pany sets  up  bonds  to  the  amount  of  three 
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millions  of  dollars,  and  a  mortgage  securing 
the  same,  executed  by  the  railway  company 
on  the  6th  day  of  July,  1886,  which  bonds, 
it  is  alleged,  ai:e  in  the  hands  of  holders  for 
yalue,  and  the  mortgage  embraces  all  the 
property  purchased  by  the  railway  company, 
including  that  described  in  the  plaintiff's  pe- 
tition. The  mortgage  was  recorded  in  Huron 
county,  and  in  each  of  the  other  counties 
in  which  any  of  the  property  is  situated,  in 
August,  1886.  The  defendant  prays  that 
its  mortgage  lien,  and  the  interests  of  the 
holders  of  the  bonds  secured  by  it,  may  be 
protected.  The  Central  Trust  Company,  in 
Its  answer,  sets  up  a  subsequent  mortgage 
executed  by  the  railway  company,  on  the 
same  property,  to  secure  bonds  to  the  amount 
of  one  million  fiye  hundred  thousand  dollars, 
in  the  hands  of  holders  for  yalue,  whidi 
mortgage  was  recorded  in  the  seyeral  coun- 
ties where  the  property  is  located,  in  May, 
1888,  and  prays  that  its  rights  and  those  of 
the  bond  holders  may  be  protected.  Demur- 
rers to  these  seyeral  answers  were  filed  by 
the  plaintiff,  and  cross- petitioning  judg- 
ment creditors,  which  were  oyerruled,  and 
replies  were  then  filed  controyerting  their 
allegations,  and  alleging  that  "if  said  de- 
fendants or  either  of  them,  obtained  the  title 
or  liens,  or  any  of  them,  in  their  said  answers 
pretended,  the  same  were  procured  with  full 
knowledge  and  notice  of  the  prior  rights, 
lien,  and  interest  of  the  plaintiff,''  and  the 
other  judgment  creditors  of  the  railroad  com- 
pany. 

After  trial  and  judgment  in  the  court  of 
common  pleas,  the  cause  was  taken  to  the 
circuit  court  on  appeal,  where  it  was  sub- 
mitted upon  an  agreed  statement  of  facts; 
and  that  court  also  made  and  entered  its 
findings  of  fact,  upon  the  Issues  joined,  from 
which  it  appears  that  the  allegations  of -the 

Setition,  and  of  the  seyeral  cross- petitions 
led  by  those  having  iudgments  against  the 
railroad  company,  as  they  have  already  been 
stated,  are  true,  and  the  ayerments,  as  they 
haye  been  stated,  in  the  answers  of  the  rail- 
way company,  the  Central  Trust  Company, 
ana  the  Mercantile  Trust  Company  are  also 
true ;  and,  upon  that  state  of  facts  the  court 
held  that  neither  the  plaintiff,  nor  either  of 
the  other  judgment  creditors,  was  entitled  to 
any  relief,  and,  rendered  judgment  against 
them  for  costs.  A  motion  for  a  new  trial, 
filed  by  them,  was  overruled,  and  a  bill  of 
exceptions,  at  their  request,  was  duly  signed 
and  allowed,  and  they  are  each  asking  the 
reversal  of  the  judgment  rendered  against 
them. 

Mr,  G.  T.  Stewart  for  plaintiff  and 
cross- petitioners  in  error. 

MeanTB.  Swayne»  Swayne*  Hayes,  and 
Tyler  for  the  railway  company,  defendant 
in  error. 

WiUianui,  •/.,  delivered  the  opinion  of 
the  court : 

The  mortgage  executed  by  the  defendant 
railroad  company,  to  the  Farmers'  Loan  & 
Trust  Company,  November  1,  1879,  embraced 
all  of  the  property  of  the  mortgagor,  includ- 
ing that  which  ttie  plaintiff,  in  the  action  j 
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below,  sought  to  have  subjected  to  sale  fof 
the  payment  of  his  j  udgment.  The  mortgage 
was  duly  recorded  in  1880,  in  each  of  the 
counties  where  any  of  the  property  was  sit- 
uated. The  suit  to  foreclose  that  mortgage 
was  commenced  in  the  United  States  circuit 
court  of  the  pr6per  district  on  the  8th  day 
of  July,  1884,  and  the  appearance  of  the  de- 
fendants duly  entered  on  the  same  day.  That 
suit,  which  was  regularly  and  continuously 
prosecuted,  result^  in  a  decree  of  fore- 
closure, rendered  on  the  18th  day  of  January, 
1886,  under  which  all  of  the  property  waa 
sold,  and  the  sale  confirmed  on  the  22d  day 
of  June,  1886.  The  purchasers,  after  receiv- 
ing their  deed  for  the  property,  conveyed  it 
in  due  form  to  the  defendant  railway  com- 
pany, on  the  25th  day  of  June,  1886.  These 
conveyances  were  properly  recorded.  The 
plaintiff  below,  and  the  several  cross- peti- 
tioners, except  Fox,  recovered  their  judg- 
ments against  the  railroad  company,  after 
the  commencement,  and  during  the  pendency 
of  the  foreclosure  suit,  and  none  of  them 
were  made  parties  thereto.  Fox  recovered 
his  judgment  before  the  commencement  of 
that  suit,  but  was  not  made  a  party.  It  is 
claimed  by  the  defendants  in  error  that  all 
of  these  judgment  creditors,  except  Fox,  are 
bound  by  the  decree  in  the  foreclosure  suit, 
and  whatever  lien  or  right  they  acquired 
against  the  property,  by  their  judgments, 
was  devested  by  its  sale  under  the  decree, 
and  the  purchasers  took  the  title  discharged 
therefrom. 

That  the  court  in  that  suit  had  jurisdic- 
tion of  the  parties,  and  of  the  property  in- 
cluded in  the  mortgage,  is  not  questioned; 
nor  is  it,  that  the  prosecution  of  the  suit 
was  close  and  continuous ;  and  it  is  well 
settled  that  all  persons  who,  in  such  case, 
purchase,  or  otherwise  acquire  an  interest  in 
the  subject  of  the  litigation,  take  with  con- 
structive notice  of  the  pendencyvof  the  suit, 
and  will  be  bound  by  its  result,  though  not 
made  a  party.  The  rule  as  formulated  by 
Lord  C^ani^^W  Bacon,  and  generally  adhered 
to  since  is,  that  **  no  decree  biudeth  any  that 
Cometh  in  bona  fide  by  conveyance  from  the 
defendant  before  bill  exhibited,  and  is  made 
no  party,  neither  by  bill  nor  the  order ;  but, 
where  he  comes  in  pendente  Hte^  and  while 
the  suit  is  in  full  lyosecution,  and  without 
any  color  of  allowance  or  privity  of  the 
court,  there  regularly  the  decree  bindeth.* 
The  rule  is  founded  in  necessity,  as  well  as 
upon  public  policy,  as,  without  it,  the  judg- 
ment of  the  court  could  in  all  cases  be  frus- 
trated, or  rendered  ineffectual  by  conveyance 
or  incumbrance  made  or  suffered  during  the 
pendency  of  the  suit ;  new  suits  would  then 
become  necessary  against  those  so  obtaining 
an  interest  in  {he  subject  of  the  action,  who 
might,  in  the  same  way,  compel  still  further 
suits,  and  so  on,  until  there  would  be  no  end 
to  tiie  litigation.  As  was  said  by  QuinceUor 
Kent,  in  Murray  v.  BaUou,  1  'Johns.  Ch. 
666,  1  L.  ed.  247,  *'no  doubt  the  rule  some- 
times operates  with  hardships  upon  a  pnr- 
chaser  without  notice,  but  this  seems  to  be 
one  of  the  cases  in  which  private  mischief 
must  yield  to  the  general  convenience.  *  In 
general,  a  suit  is  to  be  determined  upon  the 
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state  of  case  existiog  when  it  was  iDStituted ; 
and  persons  who  procure  an  interest  in  its 
subject-matter  during  its  pendency  should, 
if  they  wish  to  assert  any  claim  founded 
upon  that  interest,  become  parties,  and  bring 
it  to  the  attention  of  the  court  by  appropriate 
pleadings.  The  rule  is  auite  as  applicable 
to  judgment  creditors  as  it  is  to  purchasers, 
or  other  incumbrancers,  and  there  is  no  rea- 
son why  it  should  not  be;  the  lien  of  the 
judgment  attaches  only  to  the  right  or  title 
which  the  debtor  had  at  the  time  or  its  rendi- 
tion, and  the  position  of  the  creditor  is  not 
more  meritorious  than  that  of  a  mortgagee 
or  bona  fide  purchaser.  It  is  contended, 
however,  by  counsel  for  the  plaintiff  in 
error,  that  section  6056  of  the  Revised  Stat- 
ute, forbids  the  application  of  the  rule  in 
this  case,  and  prevents  the  foreclosure  suit 
brought  in  the  United  States  court  from 
operating  as  a  Us  pendens  affecting  the  liens 
of  the  judgments  recovered  in  Huron  coimty. 
That  section  provides  that :  **  When  any  part 
of  real  property,  the  subject-matter  of  an 
action,  is  situated  in  any  county  or  counties 
other  than  the  one  in  which  the  action  is 
brought,  a  certified  copy  of  the  judgment  in 
such  action  must  be  recorded  in  the  recorder's 
oflSce  of  such  other  county  or  counties,  before 
It  shall  operate  therein  as  notice  so  as  to 
charge  third  persons,  as  provided  in  the 
preening  section ;  but  it  shall  operate  as  such 
notice,  without  record,  in  the  county  where 
it  is  rendered ;  but  this  section  shall  not 
apply  to  actions  or  proceedings  under  any 
statute  which  does  not  require  such  record. 
The  preceding  section  provides  that :  **  When 
the  summons  has  been  served  or  publication 
made,  the  action  is  pending  so  as  to  charge 
third  persons  with  notice  of  its  pendency ; 
and  while  pending  no  interest  can  be  ac- 
quired by  third  persons  in  the  subject-matter 
thereof  as  against  the  plaintiff's  title. "  These 
sections  belong  to  the  code  of  civil  pro- 
cedure ;  and  it  is  obvious  they  relate  to  ac- 
tions brought,  and  judgments  rendered  in 
the  state  courts,  and  not  to  those  in  the  courts 
of  the  United  States.  Section  5056  is,  by  its 
terms,  limited  to  judgments  recovered  in  one 
county,  concerning  real  property  partly  sit- 
uated in  another  county  ;  and  actions  of  that 
nature  are  authorized  by  a  preceding  section 
of  the  Ckxle,  section  5022.  In  the  federal 
courts,  actions  are  not  brought  in  counties, 
but  in  the  district  or  circuit  where  jurisdic- 
tion of  the  parties  and  subject-matter  may  be 
properly  obtained  :  and,  throughout  the  ter- 
ritorial limits  of  that  jurisdiction  their  judg- 
ments operate  as  liens,  and  actions  pending 
as  constructive  notice,  like  those  of  state 
courts  within  their  appropriate  iurisdiction. 
Similar  statutes  have  received  like  construc- 
tion elsewhere.  A  statute  of  the  state  of 
Virginia  provided  that  "no  lis  pendens,  or 
attachment  against  the  estate  of  a  nonresident, 
shall  bind  or  affect  a  purchaser  of  real  estate, 
without  actual  notice  thereof,  unless  and 
until  a  memorandum  setting  forth  the  title 
of  the  cause  the  general  object  thereof,  the 
court  in  which  it  is  pending,  a  description 
of  the  land  and  the  name  of  the  person  whoee 
estate  is  intended  to  be  affected  thereby,  shall 
be  left  with  the  clerk  of  the  court  of  the 
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county  or  corporation  in  which  the  land  is 
situated,  who  shall  forthwith  record  the  said 
memorandum  in  the  deed  book,  and  index  the 
same  by  the  name  of  the  person  aforesaid." 
When  that  statute  was  in  force,  an  assignee 
in  bankruptcy  brought  suit  in  the  federal 
court  at  Richmond,  to  set  aside,  as  fraudu- 
lent, a  deed  for  certain  real  property  in 
Petersburg.  Pending  the  suit,  a  third  per- 
son, in  good  faith,  purchased  the  property 
from  a  defendant,  ana  paid  full  value  for  it, 
without  notice  of  the  mud,  or  pending  suit. 
The  court  held  he  took  nothing  by  his  pur- 
chase as  against  the  decree  in  the  federal 
court,  notwithstanding  no  lis  pendens  was 
filed  or  recorded  as  required  by  the  Virginia 
statute.  Rutherglen  v.  Wdf,  1  Hughes,  C. 
C.  78.  In  the  case  of  Wilson  v.  mjUn,  81 
Ind.  85,  it  appeared  that  during  the  pen- 
dency of  a  suit  in  the  federal  court  to  reform 
a  mortgage  so  as  to  embrace  a  tract  of  land, 
not  described  in  it,  and  foreclose  the  mort- 
gage when  so  rsformed,  Wilson  purchased 
the  land,  which  was  situated  In  a  county 
where  the  federal  court  did  not  sit,  and 
where,  upon  the  records,  the  title  was  in  the 
name  of  his  grantor,  and  no  incumbrance  of 
the  land  appeared  of  record.  His  purchase 
was  made  in  good  faith,  for  valne,  and 
without  actual  notice  of  the  mistake  in  the 
mortgage,  or  the  pendency  of  the  suit  to 
reform  and  foreclose  it.  Subsequently,  the 
court  decreed  reformation  of  the  mortgage, 
and  sale  of  the  property.  In  an  action 
brought  by  Wilson,  who  was  in  possession 
of  the  lana,  to  quiet  his  title  as  against  the 
decree  of  the  federal  court,  he  relied  on  a 
statute  of  Indiana  which  had  not  been  com- 
plied with,  similar  in  its  provisions  to  that 
of  Virginia,  heretofore  mentioned ;  but  the 
court  decided  against  him,  holding  that  the 
statute  had  "*  no  effect  upon  suits  in  the  United 
States  courts. "  And  in  Motors  v.  Oowell,  51 
Cal.  478,  it  was  held  that  the  clause  of  the 
practice  act  of  that  state,  **  relating  to  the 
filing  of  a  lis  pendens,  does  not  apply  to  suitors 
except  in  the  state  courts. " 

It  follows  that  the  ludgments  recovered 
againstthedefendant  railroad  company,  while 
the  suit  was  pending  in  the  federal  court  to 
foreclose  the  mortgage  embracing  the  prop- 
erty which  it  is  sought  to  subject  to  their 
payment,  created  no  lien,  nor  gave  any  right 
or  remedy  to  those  creditors  that  can  now  be 
enforced  or  be  made  effectual  against  the 
property.  But  Fox,  whoee  judgment  was  re- 
covered prior  to  the  commencement  of  that 
suit,  and  who  was  not  made  a  party  co  it, 
occupies  a  different  position,  and  is  not  with- 
out remedy,  unless  it  is  to  be  denied  upon 
some  other  ground.  The  nature,  as  well  as 
the  existence  of  that  remedy,  is  well  settled. 
It  is  the  duty  of  a  mortgagee  to  make  all 
persons  who  appear  of  record  to  have  a  lien 
upon  or  interest  in  the  mortgaged  premises 
parties  to  his  action  of  foreclosure,  and  if  he 
does  not,  their  lien  or  interest  remains  un- 
affected thereby  ;  and  any  such  incumbrancer, 
whether  prior  or  subsequent  to  the  mortgage, 
who  has  not  been  made  a  party,  may  maintain 
action  to  enforce  his  lien,  and  have  a  resale 
of  the  property  for  that  purpose ;  if  a  sub- 
sequent incumbrancer,  he  is  only  entitled  to 
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liaTe  applied  to  the  payment  of  his  claim 
Buch  part  of  the  proceeds  of  the  resale  as  may 
be  necessary,  wnich  remains,  after  the  pay- 
ment of  the  prior  incumbrance  and  costs,  and 
if  nothing  so  remains  he  cannot  recover  costs ; 
but  he  is  not  required,  as  a  condition  of  his 
right  of  resale,  to  first  pay  such  prior  in- 
cumbrance. The  purchaser  at  the  first  sale 
takes  the  title  of  the  mortgagor  and  mort- 
gagee, and  maj^t  for  his  protection,  be  sub- 
rogated to  the  rights  of  the  latter  to  the  extent 
of  the  purchase  money  paid.  FrUehe  v. 
Krcmer,  16  Ohio,  126,  189,  47  Am.  Dec.  868; 
Myers  v.  Bemtt,  16  Ohio,  449 ;  Childs  v. 
Ohilda,  10  Ohio  St.  889,  75  Am.  Dec.  612 ; 
JS^eioart  v.  Johnson,  80  Ohio  St.  24 ;  HoUiger 
V.  Bates,  48  Ohio  St.  487 ;  Vanderkemp  v. 
SheUan,  11  Paige,  28,  6  L.  ed.  45. 

But  it  is  contended  the  remedy  cannot 
properly  be  enforced  in  this  case,  because 
the  railroad  company,  when  the  judgment 
was  recovered  against  it,  was  a  public  agency 
whose  property  was  essential  to  the  exercise 
of  its  franchise,  and  the  discharfi^e  of  those 
duties  it  had  assumed  toward  tbe  public ; 
and  the  railway  company  holds  the  property, 
it  is  claimed.  Impressed  with  the  same  pub- 
lic trust,  and  secured  by  the  same  right  of 
exemption.  There  are  authorities  which 
maintain  the  general  proposition,  that  the 
real  property  of  corporations  classed  as  pub- 
lic agencies,  such  as  railroad  companies, 
which  is  essential  to  the  exercise  of  theif 
corporate  franchise,  and  the  performance  of 
their  duties  to  the  general  public,  cannot  be 
sold  on  execution,  without  statutory  author- 
ity; and,  further,  that  a  part  only  of  the 
prooerty  of  such  a  corporation  cannot  be  so 
sold,  when  the  sale  would  practically  de- 
stroy, or  seriously  impair  the  uses  and  value 
of  the  remainder.  Concedinsr,  however,  that 
considerations  of  public  poficy,  or  the  pe- 
culiar nature,  uses,  and  incidents  of  prop- 
erty owned  by  such  quasi  public  corpora- 
tions, forbid  the  sale,  upon  execution  of  the 
whole  or  parts  of  the  property,  with  or 
without  the  corporate  franchise,  it  does  not 
follow  that  a  lien  upon  it  may  not  be  created 
by  the  recovery  of  a  judgment  against  the 
corporation,  which  may  be  preserved  in  some 
mode,  and  enforced  bv  some  appropriate  pro- 
oeeding.  If  it  could  not  be,  it  is  evident 
the  purposes  of  the  corporation  would  gen- 
erally, if  not  always,  fail ;  for  ordinarily,  in 
conducting  its  business,  it  becomes  necessary 
to  contract  debts  and  incur  obligations,  and 
it  being  understood  the  creditor  has  no  means 
of  enforcing  payment,  the  corporation  could 
obtain  no  credit.  As  said  by  Qholson,«/.,  in 
Che  y.  CMumbus,  R  A  L  R.  Oo.,  10  Ohio  St. 
872,  76  Am.  Dec.  518 :  **It  may  be  true  that 
a  railroad  corporation  holds  its  property,  in 
a  certain  sense,  as  a  public  trust,  to  answer 
the  purposes  of  a  public  highway,  the  trans- 
portation of  persons  and  property.  But  it  is 
consistent  with  that  public  trust  to  contract 
obligations.  Indeed,  the  very  exercise  of 
the  trust  necessarily  involves  obligations  to 
individuals,  and  to  meet  those  obligations 
the  property  of  the  corporation  must,  in 
some  form,  be  liable.  The  question  is,  in 
what  form?  Shall  it  be  in  the  ordinary  legal 
form  applicable  to  the  property  of  indivTd- 
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uals,  or  shall  peculiar  rules  be  introduced, 
which  may  haye  the  effect  to  delay  creditors, 
and  operate  as  a  shield  to  protect  property 
from  their  lust  demands?*^  The  court,  in 
that  case,  distinguishes  between  the  fran- 
chise of  being  a  corporation,  which,  it  is 
said,  properly  speaking,  is  a  franchise  of  the 
incorporators,  and  the  franchise  to  operate 
the  road  and  make  profits  therefrom;  and 
holds  that  the  former  cannot  be  conveyed  or 
sold,  while  the  latter  may  be.  And  with 
respect  to  the  property  of  the  corporation, 
after  it  has  been  mortgaged,  and  the  respec- 
tive rights  of  tbe  mortgagee,  and  subsequent 
lien  holders,  it  is  said :  ^The  property  must 
be  subject  in  some  form  to  the  just  claims 
against  the  party  subsequently  arising,  and 
this  will  frequently  and  necessarily  lead  to 
interruption  and  disappointment  in  a  prior 
arrangement,  as  to  the  time  within  which  it 
is  to  be  performed  i"  and,  further,  that  the 
company  **  could  not  by  its  own  act  exempt 
from  the  claims  of  its  creditors  any  part  of 
its  property,"  nor  could  the  mortgagee  •* ob- 
ject to  the  creation  of  other  legal  liens  upon 
the  property  embraced  in  the  mortgage. "  In 
Lans  V.  Baughman,  17  Ohio  St.  642,  98  Am. 
Dec.  658,  it  is  held  that  "the  remedy  of  a 
judgment  creditor  of  a  railroad  company, 
where  its  property  is  incumbered  by  mort- 
gage, is  in  equity  to  subject  the  interest  of 
the  mortgagor  to  the  payment  of  the  judg- 
ment, except  where  his  claim  is  such  as  to 
entitle  him  to  have  it  paid  out  of  tbe  earn- 
ings of  the  company,  when  his  appropriate 
remedy  is  to  subject  the  earnings  to  its  pay- 
ment.'' And  this  court  held  in  Dayton,  X 
fk  B.  B,  Co.  y.  Lewton,  20  Ohio  St.  401,  that 
a  party  who  has  a  lien  on  a  specific  part  only 
of  the  property  of  a  railroad  corporation,  u 
not  entitled  to  a  sale  of  such  part,  where  the 
sale  will  have  the  effect  to  break  the  con- 
tinuity of  the  road  and  interfere  with  the 
public  interests.  The  lien  asserted  in  that 
case  was  in  the  nature  of  a  vendor's  lien 
on  a  piece  of  land  used  for  the  company^s 
roadway.  Speaking  of  the  lien  holder's  rem- 
edy in  such  case,  Mcllvain,  J".,  says:  **The 
public  has  and  can  have  no  right  which 
springs  from  an  act  of  injustice  to  the  de- 
fendant in  error.  Its  only  right  is  to  preserve 
the  continuity  of  the  road,  of  the  line  of 
public  travel  and  transportation.  And  this 
right  is  as  well  subserved  if  the  ownership 
and  management  of  the  highway  be  in  the 
hands  of  one  party  as  anower.  Hence  the 
public  has  no  interest  impaired  by  a  sale  of 
the  whole  line."  And,  ** because  a  part  may 
not  be  sold  on  account  of  the  paramount  right 
of  the  public  to  keep  the  highway  intact,  a 
necessity  arises,  in  order  that  justice  may  be 
done  to  the  defendant  in  error,  to  decree  a 
sale  of  the  whole  line  of  the  road  to  satisfy 
his  lien.  And  this  is  the  only  mode  in  which 
the  rights  and  interests  of  other  parties,  ei- 
ther as  owners  or  lien  holders  upon  the  road, 
can  be  protected,  and  their  property  or  se- 
curity saved  from  absolute  destruction." 

In  general,  the  liability  of  property  for 
the  owners'  debts,  except  in  so  far  as  there 
are  express  legal  exemptions,  is  as  unlimited 
as  thp  power  of  disposition,  which  is  an  in- 
separable incident  of  ownership,  when  theer 
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is  no  lentl  disability ;  for  the  incurring  of 
indebtedness  for  the  payment  of  which  the 
property  may  be  taken,  is  but  a  mode  of  dis- 
position by  the  owner.  Under  our  laws  rail- 
road companies  are  authorized  to  appropriate 
lands  for  their  roadways,  depots,  workshops, 
and  for  Tarious  other  uses,  and  to  acquire 
by  purchase  or  donation  any  lands  in  the  yU 
oiDity  of  the  line  of  the  road,  or  through 
which  it  passes,  deemed  necessary  or  conven- 
ient for  the  right  of  way,  or  that  may  be 
granted  to  aid  in  the  construction  of  the  road ; 
and  to  hold  and  oonyey  the  same  in  'such 
manner  as  the  directors  may  prescribe.  Rcy. 
8tat.  8981,  8283.  And  that  the  lien  of  a 
judgment  may  attac^  to  such  property,  as  it 
does  to  that  of  an  individual,  is  distinctly 
recognized  in  the  legislation  of  this  state. 
Thus,  it  is  provided  by  section  8898,  of  the 
Bevised  Statutes  that  the  lien  of  certain 
mortgages  and  deeds  of  trust  executed  by  the 
company  shall  be  postponed  to  the  lien  of 
judgments  recovered  against  the  company 
for  labor  thereafter  performed  for  it,  or  ma- 
terial or  supplies  thereafter  furnished  to  it, 
or  for  damages,  or  losses,  thereafter  sustained 
by  the  misconduct  of  its  agents,  or  in  actions 
founded  on  its  contracts  or  liability  as  a 
common  carrier  thereafter  made  or  incurred. 
And  the  subsequent  and  supplemental  sec- 
tions point  out  the  mode  of  enforcing  the  lien 
of  the  judgment  and  preserving  its  nriority. 
Section  8516-85,  declares  that  if  one  com- 
pany, owning  a  railroad  Jointly  with  another 
company,  shall  refuse  to  pay  its  part  of  the 
costs  of  making  necessary  additions  and  im- 
provements as  directed  by  the  statute,  judg- 
ment may  be  recovered  therefor,  which  *^shall 
be  a  valid  lien  upon  the  interests  of  the  party 
•o  in  default  in  said  railroad  or  part  of  rail- 
road owned  jointly  as  aforesaid,  and  such 
interest  may  be  sold  at  public  sale  as  in 
other  cases  upon  execution,"  and  the  pur- 
chaser shall  enjoy  ''all  the  rights,  privileges, 
and  franchises  which  were  exercised  or  en- 
Joyed  by  the  company  owning  the  ^me  at 
the  time  of  the  sale."  Other  instances  may 
be  found  in  sections  8299,  5866,  6449.  By 
flection  6875  of  the  Revised  Statutes,  a  judg- 
ment is  made  a  lien  on  all  the  lands  of  the 
debtor,  and  any  vested  interest  he  may  have 
in  lands,  situated  in  the  county  where  the 
Judgment  is  rendered,  either  from  the  first 
day  of  the  term  of  the  court  at  which  it  is 
rendered,  or  from  the  day  of  its  rendition. 
And  we  arp  of  the  opinion  that  judgments 
recovered  against  railroad  corporations  be- 
come liens  upon  their  real  property  situated 
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in  the  county  where  rendered,  and  that  lands 
owned  by  such  corporations  for  their  road- 
ways, rights  of  way,  depots,  and  other  pur- 
poses must  be  regarded  as  property  of  that 
character,  and  subject  to  such  liens.  We  are 
also  of  tlie  opinion  that  while  the  judgment 
creditor  mav  not,  except  as  authorized  by 
statute,  sell  on  execution  the  property  to 
which  his  lien  attaches,  separate  fiom  the 
franchise  of  the  company,  nor,  when  it  is  part 
only  of  the  corporate  property  and  is  neces- 
sary in  connection  with  the  balance  of  the 
property  to  enable  the  company  to  accom- 
plish the  purposes  of  its  organization,  and 
Krform  the  duties  it  owes  to  the  public,  or 
J  sale  will  materially  impair  the  uses  and 
value  of  the  balance  of  the  property,  he  may, 
by  a  proceeding  in  equity,  to  which  all  per- 
sons interested  are  made  parties,  enforce  his 
lien  by  subjecting  the  whole  of  the  property 
and  francnises  of  the  corporation  to  sale. 

The  pleadings  do  not  seem  to  have  been 
drawn  with  this  view  of  the  case ;  the  prop- 
erty is  not  adequately  described  in  the  peti- 
tion, or  cross- petition  of  Fox ;  but  such  de- 
scription is  supplied  by  the  answer  of  the 
railway  company.  Then,  the  recovery  of 
Fox's  judgment  was  subsequent  to  the  record 
of  the  mortgage  under  which  the  former  sale 
was  had,  and  it  appears  the  proceeds  were 
insufficient  to  pay  the  indebtedness  secured 
by  it ;  and,  as  it  is  not  shown  that  the  claim 
on  which  the  judgment  was  rendered  was 
such  as  to  entitle  it  to  priority  over  the  mort- 
gage, the  latter  must  oe  treated  as  the  su- 
perior lien,  and  entitled  to  receive  the  un- 
paid balance  out  of  the  proceeds  of  any  sale 
of  the  property  that  may  be  had  at  the  in- 
stance of  Fox,  before  any  part  can  be  prop- 
erly applied  on  his  judgment  The  holder 
of  the  mortgage,  or  of  the  indebtedness  se- 
cured by  it.  is  therefore  a  necessary  party, 
but  as  he  can  only  be  interested  in  the  dis- 
tribution of  the  proceeds  of  the  sale,  it  will 
be  sufficient  if  the  party  is  brought  in  before 
that  takes  place.  The  presence  of  the  party 
is  not  necessary  before  the  decree  of  sale. 
It  may  turn  out  that  the  resale  will  produce 
no  more,  nor  even  enough  to  pay  the  oalance 
of  the  mortgage  debt ;  but,  whether  a  suitor*s 
remedy  promises  to  be  productive  of  benefi- 
cial results,  or  not,  is  for  his  consideration ; 
the  court  is  concerned  only  with  his  rights. 

The  judgment  rendered  by  the  (Xreuit  Qmrt 
againtt  Fox  ie  revened,  and  the  cause  will  be 
remanded  for  a  decree  in  his  favor  in  accord 
ance  with  this  opinion. 

Jk  other  reepeeti  the  judgment  ie  affirmed. 
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Bitran,  49  N.  7.  111.  10  Am.  Bep.  335;  dark 
▼.  Coolidge,  8  Ean.  190. 
'  Equity  will  interfere  to  preyent  muDicipal 
authorities  from  traoscendiDg  or  from  makiug 
an  illegal -use  of  their  powers,  and  relieve 
against  their  unauthorized  or  illefral  acts. 

2  Dill.  Mun.  Corp.  8d  ed.  ^^  900,  914.  916. 
etseq.;  1  Pom.  Eg.  Jur.  2d  ed.  ^§  248,  258. 
259.  260:  State  Railroad  Tax  Cages,  93  U. 
8.  675.  23  L.  ed.  663:  Crampton  v.  Zabriskie, 
101  U.  S.  601,  25  L.  ed.  1070. 

While  the  legislature  mav  extend  the  cor- 
porate boundaries  of  municipalities  as  it  sees 
flt,  it  cannot  authorize  the  imposition  of  mu- 
nicipal taxation  upon  such  real  estate  as  evi- 
dently derives  no  benefit  from  its  connection 
with  the  municipality.  Such  taxation  would 
Tirtually  amount  to  a  taking  of  property  for 
public  use  without  making  compensation. 

Cfieaney  v.  Booker,  9  B.  Hon.  3jK);  OoHng- 
tan  Y.  SouthgaU,  15  B.  Hon.  491;  Sharp  v. 
Ihtnavan,  17  B.  Mon.  223;  Arheguil  y.  Txmitt- 
tiUe,  2  Bush,  271;  Swift  v.  Newport,  7  Bush, 
87;  Bendereon  y.  Lambert,  8  Bush.  607;  OourU 
ney  y.  IjOuiwiUe,  12  Bush.  419;  Morford  y. 
Unger^  8  Iowa.  82;  Butler  y.  Muecatine,  11 
Iowa.  433;  Fulton  y.  Davenport,  17  Iowa,  404; 
Langtcorthp  v.  Dubuque^  13  Iowa,  86, 16  Iowa, 
271;  Buell  v.  BaU,  20  Iowa,  282;  Deeded.  San- 
bom,  26  Iowa,  419;  Ihirant  v.  Kauffman,  34 
Iowa,  194;  Brooke  v.  PUk  (Jaunty,  52  Iowa, 
460. 

Mesere.  TnunbnU  A  Tnimbiill«  for  re- 
spondent: 

Relief  will  not  be  granted  in  a  court  of 
equity  by  injunction,  against  illegalitj  in  tax 
proceedings,  as  a  matter  of  right 

Cooley.  Taxn.  2d  ed.  p.  760. 

To  obtain  relief  in  equity,  in  this  class  of 
cases,  by  injunction,  it  must  be  brought  under 
some  acknowledged  head  of  equity  jurispru- 
dence. 

Pom.  Eq.  Jur.  1st  ed.  g^  259-265;  Cooley, 
Taxn.  pp.  761,  762;  1  High.  Inj.  §^  485,  486. 

The  questions  involved  are  not»  In  the  sense 
of  the  code,  of  common  or  general  interest. 

Ifetceamby.  Borton  County,  18  Wis.  566;  Cut- 
ting V.  Oilbert,  5  Blatchf.  259;  Firet  Dit.  of 
St.  Paul  <S}  P.  R,  Co.  Y.  Pareher,  14  Minn.  297; 
Cooley.  Taxn.  p.  771. 

If  what  is  alleged  in  the  complaint  is  true, 
mere  inspection  of  the  record  would  show  the 
invalidity  of  the  proceeding  on  the  part  of  re- 
spondents, and  equity  would  not  assume  ju- 
risdiction. 

Cooley,  Taxn.  p.  779.  and  notes;  Marsh  v. 
BroiMyn,  59  N.  Y.  280;  Cox  v.  Clift,  2  N.  Y. 
118;  Susquehanna  Bank  v.  Brooms  County 
Suprs.  25  N.  Y.  312;  Bnnnewinkle  v.  Qeorge- 
town,  82  U.  S.  547,  21  L.  ed.  281;  WeUs  y. 
Buffalo,  80  N.  Y.  253. 

Af'suming  that  the  tax  levied,  and  which  it 
is  nllcized  that  the  respondents  are  threatening 
to  collect,  is  illegal,  it  by  no  means  follows 
that  it  works  irreparable  injury. 

1  IJiffl).  Inj.  S  645:  Judd  v.  Fox  Lake,  28 
Wis.  588;  Sage  v.  Fif.eUl,  68  Wis.  546;  Brook- 
lyn V.  Meserole,  26  Wend.  182:  Ilcyrcood  v. 
Buffalo,  14  N.  Y.  534;  Quest  v.  Brooklyn,  69 
N.  Y.  506 

Courts  of  equity  will  not  interfere  to  review 
the  proceedings  oi  inferior  tribunals. 

1  High,  Inj.  g  544;  Blake  v.  Brooklyn,  26 
29  L.  R.  A. 


Barb.  801;  Swing  y.  St.  Louie,  72  U.  S.  5 
WalL  413.  18  L.  ed.  657;  Dou>$  y.  C^uMffo,  78 
U.  S.  11  Wall.  108.  20  L.  ed.  65;  Mooers  r. 
Smedley,  6  Johns.  Ch.  28,  2  L.  ed.  48;  Pdr- 
meter  V.  Bourne,  8  Wash.  45;  StaUv.  Wariur, 
17  L.  R.  A.  268.  4  Wash.  773. 

Where  complainants  have  been  guilty  of 
laches  in  assertinir  their  rights,  and  nave  ap- 
parently acquiesced  for  a  series  of  vean  in  the 
annexation,  they  will  be  estopped  from  enjoin- 
ing, upon  the  ground  of  invalidity  of  Ibe  an- 
nexation, a  tax  imposed  upon  their  property 
annexed  by  the  municipality. 

1  High,  Inj.  g  547,  p.  428;  LogantpoH  v. 
La  Rose,  99  Ind.  117;  1  Beach.  Pub.  Corp. 
§  428,  p.  414:  Blaek  y.  BHnkley,  54  Ark.  872; 
OraJiam  v.  (JreentiUe.  67  Tex.  62. 

The  alleged  irregularities  in  the  annexatioD 
proceeding  is  a  collateral  attack,  and  will  no( 
be  enterlamed  by  the  court  where  it  vppean 
that  there  was  jurisdiction  and  that  the  pro- 
ceeilinffs  were  not  absolutely  Yoid. 

Oraham  y.  OreenviUe,  supra;  AtehtMm,  T, 
d  S.  F.  R,  Co.  v.  Wilson,  88  Ean.  228;  1  Dill. 
Mun.  Corp.  p.  268,  noU;  Terr^BautsT.  Beach, 
96  Ind.  148. 

The  presentation  of  the  petition  to  the  coun- 
cil as  stated  in  the  complaint  called  into  exer- 
cise its  jurisdiction  as  conferred  by  the  acL 

StHeb  V.  Cox,  111  Ind.  299;  MiUicn  y.  Car^ 
roU  County  Comrs.  89  Ind.  5. 

The  objection  that  the  nodoe  of  election  was 
not  published  in  a  newspaper  printed  and  pub- 
lished outside  of  such  city  and  in  the  county 
in  which  such  territory  so  proposed  to  be  an- 
nexed is  situated,  is  subiect  to  the  same  objeo> 
tion  as  being  a  collateral  attack. 

State  v.  Waxahachie,  81  Tex.  626;  MeOraw 
Y.  Barraleon,  4  Coldw.  34;  Bishon  y.  Sauth, 
10  Iowa,  212. 

Where  it  is  impossible  to  give  notice,  the 
want  of  such  a  notice  will  not  avoid  the  elee- 
tion. 

PmeellY,  Jackson,  61  Mich.  129. 

Where  an  injunction  has  been  applied  for  to 
restrain  the  collection  of  a  tax  partly  legal  and 
partly  not,  the  court  will  make  the  payment  of 
the  legal  a  condition  precedent  to  the  granting 
of  the  injunction. 

1  High,  Inj.  §§  497,  498;  Cooley,  Taxn.  p. 
763;  State  Railroad  Tax  Cases,  92  U.  S.  575, 
28  L.  ed.  663;  German  Ifat.  Bank  of  Ckieag^ 
Y.  KimbaU,  108  U.  8.  782,  26  L.  ed.  469. 


Gordon*  J.,  deliYered  the  opinion  of  the 
court: 

This  was  an  action  brought  in  the  superior 
court  of  the  county*  of  Jenerson  for  the  pur- 
pose of  restraining  the  collection  of  taxes 
assessed  against  the  lands  of  plaintiff  for  mu- 
nicipal purposes.  The  ground  upon  which 
relief  is  sought  is  that  the  property  against 
which  said  taxes  are  levied  is  situated  with- 
in that  portion  of  territory  attempted  to  be 
annexed  to  the  city  of  Port  Townsend  by 
virtue  of  certain  proceedings  upon  the  part 
of  the  officers  of  said  city,  which  proceed- 
ings, he  alleges,  were  had  and  taken  with- 
out authority  of  law.  and  are  therefore  voicu 
Issue  of  fact  was  joined  bjr  answer  and  reply, 
and  thereafter,  upon  motion  of  the  respond- 
ents, judgment  was  rendered  upon  the  plead 
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ingi  in  favor  of  respoDdents,  from  which 
Jua/cment  this  appeal  is  prosecuted. 

The  city  of  Port  Townsend  was  incorpo- 
rated under  an  act  of  the^legislature  of  the 
territory  of  Washington,  approved  Novem- 
ber 29,  1881.  The  theory  of  the  complaint, 
and  the  sole  ground  upon  which  the  relief 
is  soueht,  is  that  the  attempted  annexation 
proceedings  were  void.  The  prayer  of  the 
complaint  is :  **  That  upon  the  final  hearing 
herein  the  court  will  order  and  declare  the 
said  attempted  annexation  of  said  property 
so  as  hereinbefore  set  forth  attempted  to  be 
annexed  to  said  city  of  Port  Townsend,  and 
the  acts  and  doings  of  said  citv  of  Port  Town- 
send  in  relation  thereto,  void,  and  of  no  ef- 
fect," 

Various  errors  are  assigned  in  the  appel- 
lant's brief,  relating  principally  to  matters 
within  the  discretion  of  the  lower  court,  all 
of  which,  save  those  hereinafter  noticed, 
were  abandoned  upon  the  oral  argument  in 
this  court ;  and,  although  we  have  examined 
and  considered  them,  we  do  not  think  that 
any  of  them  are  of  sufficient  importance  to 
warrant  a  reversal  of  the  cause.  Section  9 
of  the  Act  of  March  27,  1890,  being  section 
601.  1  Hiirs  Code,  is  as  follows:  ^'The 
boundaries  of  any  municipal  corporation  may 
be  altered  and  new  territory  included  there- 
in, after  proceedings  had  as  required  in  this 
section.  The  council,  or  other  legislative 
body  of  sach  corporation,  shall,  upon  re- 
ceiving a  petition  therefor,  signed  by  not 
less  than  one  fifth  of  the  qualified  electors 
thereof,  as  shown  by  the  vote  cast  at  the  last 
municipal  election  held  therein,  submit  to 
the  electors  of  such  corporation,  and  to  the 
electors  residing  in  the  territory  proposed 
by  such  petition  to  be  annexed  to  such  cor- 
poration, the  question  whether  such  territory 
shall  be  annexed  to  such  corporation  and 
become  a  part  thereof. "  The  section  further 
provides  for  the  calling  of  a  special  election 
to  be  held  for  that  purpose,  and  giving  no- 
tice therefor,  and  provision  is  made  for  can- 
vassing and  declaring  the  result.  Continu- 
ing, the  section  provides  that:  "If  it  shall 
appear  upon  such  canvass  that  a  majority  of 
all  the  votes  cast  in  such  territory  and  a  ma- 
jority of  all  the  votes  cast  in  such  corpora- 
tion shall  be  for  annexation,  such  legislative 
body  shall,  by  an  order  entered  upon  their 
minutes,  cause  their  clerk,  or  other  officer 
performing  the  duties  of  clerk,  to  make  and 
transmit  to  the  secretary  of  state  a  certified 
abstract  of  such  vote,  which  abstract  shall 
show  the  whole  number  of  electors  voting 
in  such  territory,  the  whole  number  of  elect- 
ors voting  in  such  corporation,  the  number 
of  votes  cast  in  each  for  annexation,  and  the 
number  of  votes  cast  in  each  against  annexa- 
tion. "  It  then  provides  that  **  f rom  and  after 
the  date  of  the  filing  of  such  abstract  such 
annexation  shall  be  deemed  complete,  and 
thereafter  such  territory  shall  be  and  remain 
a  part  of  such  corporation."  It  is  alleged 
in  the  complaint  that  this  section  does  not 
apply  to,  and  has  no  relation  whatsoever  to, 
the  city  of  Port  Townsend.  Learned  counsel 
for  the'ap  pell  ant,  in  his  very  able  and  exhaus- 
tive brief,  has  failed  to  advance  any  reason- 
ing in  support  of  the  position  thus  assumed. 
29Ii.R.  A. 


A  similar  question  was  involved  in  the  case 
of  State  V.  Warner,  4  Wash.  778,  17  L.  R. 
A.  268,  and  of  that  section  this  court  there 
said :  **  In  our  Judgment,  there  can  be  no 
doubt  that  the  intention  was  to  make  it  ap- 
ply to  municipal  corporations  of  every  class, 
whether  existing  under  special  territorial 
charters  or  under  the  constitution  and  sub- 
sequent laws  of  the  state. "  Further  consid- 
eration convinces  us  that  this  is  the  true 
meaning  of  that  section. 

It  appears  from  the  complaint  in  this  ac- 
tion that  in  September,  1890,  a  petition  was 
presented  to  the  council  of  the  said  city, 
signed  by  a  number  of  persons,  requesting 
that  said  outlying  territory  (describing  it^ 
and  which  includes  the  lands  of  appellant) 
be  annexed  to  the  city  of  Port  Townsend, 
and  that  the  city  limits  be  extended  so  as 
to  include  the  same.  Continuing,  the  com- 
plaint alleges  that  ''the  said  city  council,  in 
pursuance  thereof,  and  in  attempting  to  an- 
nex the  said  property  and  extend  said  bound- 
aries, caused  a  notice  of  a  special  election  to 
be  published."  Then  follows  the  notice, 
the  sufficiency  of  which  is  not  questioned. 
**That  said  city  council  caused  said  notice 
of  said  election  to  be  published  for  the  time 
required  by  law  in  a  newspaper  printed  and 
published  within  the  limits  of  the  citv  of 
Port  Townsend,  as  required  by  the  acts  of  the 
legislature  aforesaid."  Further,  it  alleges 
that  ''on  October  27,  1890,  an  election  waa 
held  under  and  by  virtue  of  said  notice,  and 
thereafter  the  council  proceeded  to  declare 
the  result,  and  made  its  finding  and  declara- 
tion in  respect  thereto,  showing  a  majority 
of  S41  in  favor  of  annexation,  and  thereupon 
the  city  council  made  an  order  that  the  city 
attorney  and  clerk  draw  an  abstract  to  be 
filed  with  the  secretarv  of  state."  Continu- 
ing, the  complaint  alleges  "that  ever  since 
the  finding  and  declaration  aforesaid  as  to 
the  canvassing  of  said  vote  and  the  drawing 
and  filing  of  tbe  abstract  aforesaid  with  the 
secretary  of  state,  the  said  city  of  Port  Town- 
send  has  assumed  and  taken  control  of  and 
legislated  for  and  assessed  taxes  for  general 
and  special  purposes  upon  and  against  all 
the  property,  both  real  and  personal,  within 
the  limits  described  in  and  mentioned  in  said 
notice  of  election."  It  is  alleged  in  the  an- 
swer, and  admitted  by  the  reply,  that  the 
plaintiflf  was  a  signer  of  the  petition  (already 
mentioned)  which  was  presented  to  the  coun- 
cil, asking  for  such  annexation.  It  is  also 
admitted  that  since  said  attempted  annexa- 
tion various  streets  have  been  laid  out  with- 
in the  territory  so  annexed,  by  authority  of 
said  city,  and  improvements  made  thereon, 
aggregating  thousands  of  dollars;  that  the 
appellant  also  signed  some  of  the  petitions 
to  the  council  praying  for  said  improvements 
and  the  grading  of  said  streets.  It  also  ap- 
pears that  during  the  years  1891-92  he  fur- 
nished the  assessor  of  the  city  with  a  detailed 
list  of  all  his  property  within  the  limits 
thereof,  including  in  said  list  his  property 
situated' in  the  annexed  portion  of  said  citv. 
Upon  the  facts  above  noticed,  we  think  the 
judgment  appealed  from  must  be  alFrmed 
for  two  principal  reasons,  viz.  :  (1)  A  pri- 
vate citizen  cannot  question  the  right  of  a 
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municipal  corporation  to  exercise  the  author- 
ity, powers,  and  functions  of  an  incorporated 
city.  This  can  be  done  only  in  a  direct 
proceeding,  prosecuted  by  the  proper  public 
officers  of  the  state.  (3)  The  appellant  is 
precluded  by  his  conduct  from  maintaining 
the  present  action.  The  following  authori- 
ties, and  many  others  that  might  be  cited, 
support  the  first  proposition  above  laid  down : 
VoM  v.  Union  School  Dist.  No,  11,  18  Kan. 
467 ;  Stafford  County  School  Dist.  No,  £6  v. 
StaU,  29  Kan.  57 ;  UraJiam  v.  OreenviUe,  67 
Tex.  62;  Stoekle  y.  Siia>ee,  41  Mich.  616; 
Clement  v.  Everest,  29  Hich.  19;  MuUikin 
v.  Bloomington,  72  Hid.  161 ;  Atchison,  T,  di 
8,  F,  R.  Co.  V.  Wilson,  88  Kan.  228.  In 
the  case  last  above  cited  the  court  says :  **  To 
maintain  this  suit,  and  to  defeat  the  tax  com- 
plained of,  the  plaintiff  must  establish,  and 
the  court  must  determine,  that  the  organiza- 
tion of  the  district  is  illegal.  This  cannot 
be  done  in  the  present  action.  The  legality 
of  the  organization  cannot  be  questioned  in 
a  collateral  proceeding,  nor  at  the  suit  of  a 
private  party.  The  organization  cannot  be 
attacked,  nor  any  action  taken  affectlne  the 
existence  of  the  corporation,  except  in  a 
direct  proceeding,  prosecuted  at  the  instance 
of  the  state  by  the  proper  public  officer.'' 
In  dement  v.  jBhoeres^,  supra,  it  is  said  :  **  It 
would  be  dangerous  and  wrong  to  permit 
the  existence  H  municipalities  to  depend  on 
the  result  of  private  litigation.  Irregulari- 
ties are  common  and  unavoidable  in  &ie  or- 
ganization of  such  bodies ;  and  both  law  and 
policy  require  that  they  shall  not  be  disturb- 
ed, except  bv  some  direct  process,  authorized 
by  law,  ana  then  only  for  very  grave  rea- 
■ons."  In  MuUikin  v.  Bloomington,  supra, 
the  court  says :  *^  As  there  is  a  statute  under 
which  the  town  might  have  become  a  city, 
and  the  complaint  uows  an  attempt  to  com- 
ply with  this  statute,  and  shows  also  acts 
performed,  after  such  attempt  (conceding  that 
the  statute  was  not  strictly  complied  with) , 
as  a  city  corporation,  and  that  powers  were 
asserted  under  the  general  act  for  the  incorpo- 
ration of  cities,  a  citizen,  in  his  own  be- 
half, cannot  attack  the  right  of  the  corporation 
to  exercise  the  functions,  powers,  and  author- 
ity of  an  incorporated  city.  In  such  cases 
as  the  present  the  right  to  exercise  the  pow- 
ers and  authority  of  a  corporation  can  only  be 
questioned  by  a  proceeding  in  the  nature  of 
a  quo  warranto,  filed  by  some  one  possess- 
ing competent  authority,  in  behalf  of  the 
state."  Without  multiply  ins  authorities 
upon  a  proposition  so  generally  recognized 
and  understood,  we  think  it  can  be  safely 
said  that,  where  the  legislature  has  conferred 
upon  a  city  the  power  to  enlarge  its  corpo- 
rate limits,  and,  having  Jurisdiction  of  the 
Stneral  subject-matter  thereof,  the  city  au- 
orities  proceed  to  act  and  to  declare  a  xe- 
S9L.&A. 


suit,  and  thereafter  to  act  upon  such  result, 
the  legality  of  such  acts  cannot  be  called  in 
question  in  a  collateral  proceeding.  So  here 
the  subject  of  annexing  territory  to  the  city 
was  one  over  which  the  council  of  the  city  of 
Port  Townsend  had  jurisdiction  by  virtue 
of  section  9  of  the  Act  of  1890,  supra.  That 
Jurisdiction  was  brought  into  exercise  by  the 
filing  of  the  petition,  regardless  of  whether 
the  petition  complied  with  the  statute,  and 
regardless  of  any  errors  or  irregularities  in 
the  proceedings  of  the  council.  '^  The  power 
to  hear  and  determine  a  case  is  jurisdiction'; 
it  is  coram  judiee  whenever  a  case  is  pre- 
sented which  brings  this  power  into  action.* 
United  States  v.  Arredando,  81  U.  "S.  6  Pet 
691.  8  L.  ed.  547.  In  Morrow  y.  Weed,  4 
Iowa,  77,  66  Am.  Dec.  122,  it  was  held: 
"  If  there  be  a  petition,  or  the  proper  matter 
of  that  nature,  to  call  into  action  the  power 
or  jurisdiction  of  the  court,  its  sufficiency 
cannot  be  called  in  question  in  a  collateral 
proceeding.  **  To  the  same  effect  is  the  very 
well  considered  case  of  Terre  Haute  v.  Beach, 
96  Ind.  148.  The  objections  ureed  against 
the  proceedings  of  the  council  of  the  respond- 
ent city  do  not  go  to  any  question  of  juris- 
diction, but  constitute  mainly  irregulnrities 
and  informalities  not  affecting  jurisdiction, 
and  afford  no  ground  for  collateral  attack. 
The  appellant's  participation  in  the  annex- 
ation proceedings,  his  subsequent  recognition 
of  the  jurisdiction  of  the  city  authorities, 
his  acquiescence  in  the  result  reached  and 
declared  by  them,  and  his  gross  laches  in 
the  assertion  of  his  rights,  constitute  an 
equitable  bar  to  the  cause  of  action  which 
he,  after  the  lapse  of  nearly  three  years,  first 
attempted  to  assert ;  and  it  would  be  imma- 
terial to  the  result  were  we  to  determine  that 
his  conduct  amounted  to  a  ratification,  or 
an  election,  or  requires  the  application  of 
the  doctrine  of  estoppel.  Strosser  v.  Fort 
Wayne,  100  Ind.  448 ;  Hayward  v.  BUot  Nat 
Bank,  96  U.  S.  611,  24  L.  ed.  855;  Graham 
y.  Cfreenville,  supra.  In  Strosser  v.  Fort 
Wayne,  supra,  it  is  said:  "If  a  taxpayer 
were  permitted  to  long  acquiesce  in  the  order 
of  annexation,  and  then  secure  its  overthrow, 
great  confusion  would  ensue,  and  much  in- 
justice be  often  done.  High  considerations 
of  public  policy  and  of  justice  require  that 
a  taxpayer  who  is  notified  that  a  public  corpo- 
ration claims  to  have  extended  its  limits  so 
as  to  take  in  his  property  should  act  with 
promptness,  and  proceed  with  diligence,  if 
he  would  resist  the  attempted  annexation.* 
We  think  the  lower  court  was  right  in  giv- 
ing judgment  for  the  respondents  and  in 
denying  appellant's  application  for  leave 
to  amend,  and  atiid  Judgment  is  affirmed. 


Hoyt,  OK  J.^  and 
JJ.t  concur. 
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*1.  Bjr  eonmon  law*  one  joint  teniuit, 
tenaAt  in  eommony  or  eo|iareener  nain^ 
the  f{1^mm4^n  land  exclusively,  but  not  oust- 
tag  or  excluding  bis  oo-ownen,  ie  not  charireable 
to  tbem  for  use  and  occupation;  but  this  rule 
has  been  obanged  by  section  14,  chap.  100,  Oode, 
as  to  joint  tenants  and  tenants  in  common,  but 
not  as  to  parcenera. 

8.   A  eoiMureener*  merely  from  sole  oooupa- 
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tlon  of  fthe  premises.  Is  not  ebargeable  ta  faTW 
of  coparceners,  unless  he  excludes  them. 
8.  Where  it  is  proper  to  nllow  a  och 
parcener  fbr  imprcnrements  a  oharfe  for 
use  and  occupation  may  be  set  off  against  the 
Improvements. 

4.  Permanent  improvements  made  bgr 
one  eoparoener  without  request  or  agree- 
ment of  others  are  not  chargeable  to  the  others 
personally  or  upon  their  shares  in  the  land;  but 
if  made  by  their  request  or  agreement,  they  are 
a  debt  upon  them,  and  a  lien  on  their  shares  ta 
the  Und. 

6»  One  Joint  tenaat/tenant  in  oommon* 
or  eoparoener  ean  oompel  others  to 
oontribnfte  to  make  necessary  repairs  to  a 
mill  or  house,  after  request  to  assist  and  ref usat 
But  this  compulsion  is  as  to  future  repairs,  not 


Koza— X/fabflity  <tf  eoUmmtM  for  improvemtnU  and 
repairs 

!■  JmproociMfittm 

a.  XiabOttvateommonlaia. 

h.  LkUjIUinauumptUforimprovementM, 
e.  BuU1n«iuUy, 

d.  lAenforimprovemeHta, 

e.  IntsTMC  on  inif>roMiiMfits. 

f.  PosttKm  4|f  grantis  0/ cotonont^s  shortti 
n.  Btpatn, 

a  GsiMniK  dosfrlfM. 

b.  lAaaHUbylncMumptIL 

a  JfeemaUy  vf  a  demcmd  and  noCiee. 
d.  lAen  fcrrtgHOn. 

ITpon  the  question  of  the  liability  of  ootenanti 
to  aeooont  for  the  use  and  occupation  of  the  prem- 
ins  and  for  rents  and  profits  received  therefrom, 
aee  note  to  Gage  t.  Gage  (N.  H.)  28L.  K.  A. «». 

The  question  of  hnprorements  as  considered  in 
a  claim  for  rents  and  profits  will  be  found  in  the 
mme  note,  head  xmi.,  p.  86i. 

The  UabiUty  of  ootenants  for  money  expended  in 
payment  of  taxes,  or  remoylng  incumbrances,  will 
form  a  separata  note. 

The  question  of  Improrements  and  repaln  as 
eonaidered  in  this  note  is  confined  exolusirely  to 
the  ooneideratlon  of  the  subject  as  between  coten- 
aota  atriotl7  lo  called,  namely.  Joint  tenants,  ten- 
ants In  common,  and  coparceners,  and  does  not« 
therefore,  include  Improyements  and  repairs  as  be- 
tween a  tenant  for  life  and  remaindermen,  trustee 
and  esstui  que  trust,  guardians  and  minors,  and 
peraoos  expending  money  therein  in  the  belief  that 
they  are  the  true  owners,  purchasers  under  a  de- 
fecdTe  title  and  othens,  aU  of  whioh  wUl  be  treated 
ef  hereafter* 

I*  InpnvttMnlMt 
a  Lidbfttty  at  common  Jaw. 

Where  the  repalis  and  Improvements  are  not 
necessary  as  a  reparation  of  the  common  property, 
nor  the  property  itself  snob  fn  character  ss  to 
bring  the  ease  within  the  principle  of  contribution, 
and  the  ereetlon  of  the  house  Is  voluntary  for 
the  sole  benefit  of  the  party  erecting  it,  and  not 
neoeasary  to  the  preservation  or  Joint  enjoyment  of 
the  estate,  and  no  benefit  or  advantage  Is  derived 
therefrom  by  the  ootenants,  they  are  not  liable 
for  euoh  improvements.  Louvalle  v.  Menard  a844) 
ant  80,  il  Am.  Deo.  1(0:  Harry  v.  flarry  (IWD  127 
Ind.  91;  Bbrod  v.  Keller  (1888)  88  Ind.  888;  Oarver  v. 
Itanlmoie  (1888D  Ufi  Ind.  886,  838;  Lane  v.  Taylor 
(1879  40  Ind.  488. 

A  tenant  In  common  cannot  recover  firom  a  co- 
tenant  tbe  expenaea  and  improvemeots  made,  nn* 
less  the  ooteoanl  aai 
29  L.  R.  A. 


Coakley  v.  Mahar  (1886)  86  Hun,  107;  Ford  v.  Knapp 
(1884)  81  Hud,  628;  Scott  v.  Gaemsey  (1866;  80  Barb. 
183, 48  N.  T.  106. 

And  this  is  so  both  at  law  and  in  equity.  In  the 
absence  of  fraud  or  oonseut  on  the  part  of  the 
owner.    Bazemore  v.  Davis  (1875)  56  Qti.  604. 

As  one  tenant,  whether  in  poaseasion  or  not.  owes 
no  duty  to  his  cotenant  which  requires  him  to  im- 
prove, cultivate,  or  rent  the  premiiies.  Sconce  v. 
Sconce  (1884)  15  lU.  App.  168. 

He  cannot  at  his  pleasure  oharge  his  ootenants 
for  Improvements  which  they  neither  agreed  to 
nor  desired,  nor  can  he  ordinarily  claim  for  that 
whioh  he  has  done  solely  for  his  own  advantage, 
•and  for  which  he  has  reaped  the  benefit.  Moore  v. 
V.  Thorp  (1888)  7L.K.A.78t,lAB.I.666. 

This  is  so  no  matter  what  may  be  the  rule  in  r^ 
gard  to  necessary  repairs,  in  the  absence  of  an  ex« 
press  or  implied  contract  to  pay  for  them,  and  the 
parties  must  rely  upon  the  agreement.  Taylor  v. 
Baldwin  a860)  10  Barb.  588. 

Ab  against  his  consent,  one  cotenant  cannot  be 
compelled  to  unite  in  mating  Improvements  which 
are  not  necessary,   ibid. 

Bspecially  where  ootenants  are  well  known  and 
easy  of  access,  improvements  made  are  at  the  risk 
of  the  improving  tenant,  and  will  not,  as  a  matter 
of  rlirht,  be  allowed  to  him  In  the  partition  of  the 
premises.  Johnson  v.  Pelot  (1886)  84  S.  (X  864,  50 
Am.  Bep.S68. 

Such  tenants  cannot  erect  buildlnga  or  make  Im- 
provements on  the  common  property  without  con- 
sent, and  then  daim  to  hold  until  reimbursed  a 
portion  of  the  money  expended;  nor  can  they  au- 
thorise this  to  be  done  by  a  third  person.  Crest  ▼• 
Jack  a884)  8  Watts.  288,  87  Afli.  Dea  868;  Deoh% 
App.  a868)B7Pa.407. 

And  In  the  abaence  of  any  agreement  cr  ondeiw 
standing  with  his  ootenants  to  that  effeot,  a  coten- 
ant cannot  recover  any  portion  of  the  oosts  or 
value  of  the  Improvements,  either  In  an  action 
brought  by  him  for  that  purpoaejor  by  way  of  set- 
off In  another  action  brought  against  him  by  hla 
cotenant.    Walter  v.  Greenwood  0888)  88  Minn.  87. 

So  with  regard  to  improvements  plaoed  upon  the 
property  and  for  labor  and  trouble  incurred  la 
conducting  a  businesB  upon  the  premises,  the  coten- 
ant is  not  tK>und  to  account  in  the  abeeoce  of  a 
special  agreement.  Neil  v.  Shackelford  (1876)  41 
Tex.  119. 

Improvements  which  areunnecessary.expenslvew 
useless,  fanciful,  or  ornamental,  and  made  with  the 
design  to  render  it  out  of  the  power,of  the  proprie- 
tor to  pay  for  them,  and  in  order  to  cause  an 
abandonment  of  his  claim,  will  not  be  allowed. 
WhiUedge  ▼.  Walt  (1804)  Sneed  (Ky.)  886,  i  Am- 
DecTSL 


.See  also  3G  L.  R.  A.  753;  47  L.  R.  A.  540. 
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those  already  made  by  'one  of  the  co-owoera. 
This  compulsion  only  applies  to  mills  and  houses, 
not  to  fenoes  or  other  repairs  to  other  prop- 
erties. 

6.  In  partiti<m  the  part  improved*  if  It 
oao  be  done  without  Injury  to  others,  should  be 
asslffned  to  the  improver;  but,  where  this  oannot 
be  done,  the  cost  of  improvement  oannot  be 
oharired  to  him  to  whom  it  goes. 

7*  Where,  however,  the  property  is  not 
sosceptlble  of  partition,  and  must  bo  soid 
to  divide  the  proceeds,  tbe  coparcener  who  made 
repairs  and  permanent  improvements  shall  re- 
ceive out  of  the  proceeds  that  amount  by  which 
the  property,  at  the  date  of  sale,  remains  en- 
hanced in  value  from  the  improvements,  not 
their  original  cost. 

8.   Where  there  is  no  exception  to  a  eom- 


minioner'8  report,  except  aa  to  error 
on  its  Ikce,  it  is  taken  as  admitted  by  tbe  pat^ 
ties  to  be  correct,  both  as  to  the  princtplee  and 
the  evidence  on  which  it  rests,  and  tbe  court  win 
not  look  into  It,  but  must  act  on  it  as  so  admit- 
ted, except  as  to  Infants  and  persons  non  compote 
If  excepted  to  not  hiter  than  the  flist  term  after 
Its  return,  or  later  by  leave  of  court,  the  admit, 
sion  of  its  correctness  ceases,  and  the  court  will 
examine  it;  but  on  tbe  hearing  of  such  exoei^ 
tion.  unless  taken  within  ten  days  after  comple- 
tion of  the  report  before  the  commissioner,  do 
evidence  before  him  can  be  used,  unless  he  has 
made  it  a  part  of  the  report,  or  oertiQcd  it,  or  the 
courtrequires  him  to  certify  such  evidence  by 
order,  in  which  oases  it  may  be  used  to  sustain 
the  exceptions;  but  depositions  taken  after  the 
return  of  the  report  cannot  be  used  to  overthrow 


Neither  will  they  be  allowed  where  there  is  no 
safe  or  intelligible  legal  or  equitable  basis  by  which 
the  excess  can  be  calculated  and  ascertained. 
Campbell  v.  Campbell  (1870)  81  Hich.  48& 

Nor  where  there  is  no  proof  that  they  were  ad- 
vised, or  asseoted,  and  where  such  improvements 
are  not  for  the  benefit  of  the  estate,  but  solely  for 
tha  use  and  enjoyment  of  the  party  in  poaseasion. 
Bowan  V.  Beed  (1867)  19  HI.  n. 

So  it  is  with  respect  to  the  expense  of  additions 
made  to  the  ^buildings  on  the  common  property  in 
the  absence  of  an  agreement  or  assent  on  the  part 
of  the  latter.  Stevens  v.  Thompson  (1846)  17  N. 
H.108. 

And  with  reference  to  expenses  incurred  by  a 
cotenant  in  clearing  the  land  not  assented  toby  his 
ootenant.  SUdder  v.  Bixford  (18H)  16  Vt.  IW,  42 
Am.  ifec.  604. 

Neither  has  the  joint  owner,  cultivating  land  not 
exceeding  one  half  of  it,  any  right  of  action  against 
his  cotenant  for  improvements  or  repairs  made  for 
the  purpose  of  improving  and  aiding  the  collection 
of  a  crop.    Becnel  v.  Becnel  (1871)  28  La.  Ann.  ISO. 

And  a  disseisor  wrongfully  holding  possession, 
and  denying  and  attempting  to  destroy  the  other^s 
title,  is  not  entitled  to  contribution  for  improve- 
ments.   Austin  V.  Barrett  (1876)  44  Iowa,  488. 

Neither  will  compensation  for,  improvements  and 
ameliorations  be  awarded  to  a  parcener  so  as  to 
make  liis  coparceners  his  debtors.  Graham  v. 
Graham  (1888)  6  T.  a  Men.  862, 17  Am.  Dec.  166. 

If  a  tenant  in  common  cultivates  or  improves 
the  property,  he  does  so  at  his  own  risk,  and  if  loss 
ensues  he  has  no  right  to  contribution;  and,  on  tbe 
otherSband,  if  a  profit  is  made,  his  cotenant  cannot 
elalm  tbe  benefit.  Pico  v.  Columbet  (1860)  12  Cal. 
414,  78  Am.  Dec.  660. 

As  the  enjoyment  of  the  estate  may  be  ample 
oompensation  for  the  improvements  made,  where 
there  are  no  equities  existhig  favorable  to  tbe 
claim  for  such  improvements.  Bowan  v.  Beed  (1867) 
19nL21. 

In  no  event,  however,  ought  a  balance  for  im- 
proving to  be  charged  up  against  coheirs.  Graham 
▼.Graham,  supra. 

If  a  tenant  in  common,  or  joint  tenant,  desires  to 
improve  without  asking  the  assent  of  the  co-owner, 
his  course  Is  to  have  his  share  set  off  by  partition, 
and  then  to  deal  with  it  as  he  thinks  proper.  Crest 
V.  Jack  (1834)  8  Watts,  288,  27  Am.  Dec.  888. 

For  a  tenant  in  common  in  possession  has  no  right 
to  raise  a  charge  for  improvements.  Hancock  v. 
Day  (1840>  McMull.  Eq.  60, 86  Am.  Dec.  203. 

One  tenant  in  common  cannot  make  the  fact  that 
he  has  made  improvements  on  the  common  prop- 
erty operate  as  a  conveyance  to  him  of  any  right, 
title,  or  interest  In  or  to  the  land  on  which  such 
improvement  is  made.  Curtis  v.  Poland  (1880)  06 
Tex.  611. 

d8  L.a  A. 


And  the  rule  applies  as  forcibly  to  the  case  of  a 
husband  of  a  tenant  in  common  as  to  one  of  the 
immediate  ootenants.  Bothwell  v.  Dewees  (1869 
67  U.  S.  2  Black,  613, 17  L.  ed.  800. 

In  equity,  however,  if  one  tenant  in  common 
stands  by  and  permits  the  improvements  to  be 
made,  and  so  oonducts  himself  as  to  encourage  their 
making,  he  will  be  charged  with  such  improve- 
ments, it  being  a  fraud  to  allow  him  to  receive  the 
benefits  without  contributing  to  the  coats.  Crest 
V.  Jack,  supra. 

So  when  such  improvements  enhance  the  value 
and  proceeds  of  the  estate,  the  cotenants  should 
not  be  enabled  to  take  advantage,  to  his  injury, 
of  improvements  for  which  tbey  have  contributed 
nothing.  Moore  v.  Thorp  a880)  7  L.  B.  A.  TSU  10 
B.  1. 666. 

So  expenses  incuired  by  a  co-owner  as  manager 
of  tbe  estate  held  in  common  must  be  borne  ratably 
by  the  other  cotenants,  where  such  expenses  are  in- 
curred in  making  useful  improvements,  there  being 
no  objection  raised  at  the  time.  Percy  v.  HiHaudoii 
(1828)  6  Mart.  N.  S.  616, 17  Anu  Dec  196. 

In  Kidder  v.  Bixford  a844)  16  V 1. 100,  42  Am.  Dec 
604,  the  court  distinguished  the  oaae  from  that  of 
Percy  v.  Millaudon,  supmei,  which  required  joint 
tenants  to  contribute  ratably  to  useful  expenses  in- 
curred upon  the  property  by  a  joint  owner  who 
had  the  management,  where  no  opposition  had 
been  made  to  such  expenses,  holding  that  such 
case  was  taken  from  the  civil  law  and  was  not  the 
rule  at  common  law. 

And  the  use  of  improved  lands  without  tbe  pay- 
ment of  rent  may  be  a  fair  set-off  to  any  additloos 
made  by  the  party  in  possession  by  taking  and 
subjecting  the  land  to  oultivation.  Bowan  v.  Beed 
(1867)  10  IlL  2L 

In  Peyton  V.Smith  a800)  28  N.  a  8tt,  it  was  held 
that  one  tenant  in  common  of  land  had  a  right  to 
charge  bis  cotenant  with  a  just  proportion  of  ex- 
penses incurred  in  relation  to  the  common  estate 
where  it  is  shown  that  the  attempts  made  were  in 
all  respects  proper. 

A  tenant  in  common  making  necessary  improve- 
ments such  as  a  prudent  and  vigilant  man  would 
make  according  to  his  best  judgment,  with  tbe 
couFcnt  of  his  cotenant,  is  entitled  to  be  paid  his 
proportion  by  a  ootenant,  although  such  improve- 
ments oould  have  been  made  with  greater  ad- 
vantage   Beed  V.  Jones  (1866)  8  Wis.  42L 

Or  the  olTOumstanoes  must  lead  to  or  show  a 
mutual  understanding  between  the  parties,  en- 
titling him  to  compeosatton.  Bedfleld  v.  Gleason 
(1888)  61  Vt.  230.  ,     ^ 

And  he  is  then  entitled  to  contribution.  Jordan 
V.  Soule  a887)  70  Me.  590:  Soule  v.  Frost  a884}  78  Mc 
110:  Bayley  V.  Denny  0874)  86  La.  Ann.  251 

And  it  rests  upon  the  ootenant  claiming  ttie 
benefit  of  improvemenu  made  bu  him  to  show 
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tbe  repcvrt   They  can  be  used  only  to  8oinx>rt  m 
motion  to  recommit  the  report. 
9«    Error  oa  tbe  Ikoe  of  »  report  may  ^ 

taken  adrantaire  of  in  the  lower  or  appellate 
court,  with  or  without  exoeptioni. 

1 0.  Where  ezoeptioa  is  taken  to  »  oom- 
miflsioner's  report  before  the  commissioner, 
within  ten  days  after  its  completion,  it  is  his  duty 
to  oertif/  the  ezoeptioos  snd  evidence  before 
hira  relating  to  the  exoeptloos,  with  snoh  re- 
marks as  he  may  see  proper  to  make.  In  order 
that  the  exceptions  may  be  heard  by  the  court 
upon  such  evidence.  He  should  so  certify  the 
eyidenoe  as  to  show  it  to  be  the  evldenoe  sent  up. 

1 1.  Where  such  ezoeptioa  hae  been  so 
taken  within  the  ten  days*  the  party  ex. 
oeptlnff,  or  the  adyerse  party,  may  take  further 


evldenoe  before  the  return  of  the  lepovt,  and 
m^on  it  the  oommlssioDer  may  amend  his  report, 
or  make  an  amended  report,  as  may  suit  tbeoase, 
and  then  return  his  report  and  amendmenl^  if 
any,  to  the  offloe  of  the  court. 

(AprUU»18B5.> 

APPEAL  hv  oomplainaDt  from  a  decree  of 
the  Circuit  Ck>urt  for  Taylor  County  in  fa- 
▼or  of  defendants  in  a  salt  brought  by  one  co- 
parcener of  certain  reai  estate  to  reooyer  for 
the  use  and  occupation  of  the  premisea  by  his 
coparceners  and  compel  them  to  contribute 
for  repairs  made  by  him  on  Uie  property.  JB^ 
verted  in  part. 
The  facto  are  stated  in  the  opinion. 


that  by  mutual  eonsent  he  had  the  ezoluslye  pos- 
•ession  of  a  part  of  the  estate  and  made  Improye^ 
ments  thereon,  and  if  it  appears  that,  although  he 
had  the  exduslye  possession,  he  did  not  hold  with 
the  consent  of  his  ootenants,  he  cannot  so  recover 
or  dsim  the  Improyements.  Beed  y.  Beed  (ISTB)  68 
Me.S<«. 

So  an  exception  to  the  above  rule  exists  where 
one  cotenant  performed  fenrloes  which  neither  the 
law,  nor  his  partnership  obliirations,  nor  tbe  rela- 
tion of  cotenancy,  imposed  upon  hiin.  Bedfield  y. 
Gleason  (1H88)  61  Vt.  280. 

Where,  however,  the  parties  stand  in  a  peculiar 
relation  to  each  other,  such  as  the  proprietors  of  a 
town  which  they  neek  to  lay  out  and  build  up.  such 
improvements  will  be  allowed,  and  tbe  necessary 
improvemento  in  such  a  case  will  be  such  as  are 
proper,  fit,  and  adapted  to  the  accomplishment  of 
the  double  object  in  view,  the  enhancement  of 
their  own  property  by  improvement  and  the 
hnitdinfr  up  of  an  Important  town,  even  though 
such  improvements  may  not  be  profitable,  the  col- 
lateral advantages  resulting  therefrom  being  such 
as  an  advantageous  man  would  make.  Beed  y. 
Jones  a8&5)  8  Wis.  421. 

Bo  improvements  commenced  during  the  lifetime 
of  a  cotenant  and  completed  after  his  death,  pur- 
suant to  the  contract  and  plan  entered  into  by  the 
cotenants,  will  be  allowed  to  the  cotenant,  the  In- 
tention of  the  parties  being  executed.  Seais  v. 
Uunson  0807)  23  Iowa,  880. 

And  with  respect  to  repairs  made  under  a  lease 
by  one  tenant  who  erected  a  new  building  upon 
the  premises  with  the  acquiescence  of  his  cotenant, 
the  share  of  such  cotenant  was  held  chargeable 
with  his  proportion  of  the  expenditures.  Pren- 
tloe  v.  Janssen  (1880)  70  N.  T.  478. 

In  an  action  of  assumpsit  to  recover  the  value  of 
crops  raised  upon  property  held  in  common,  tbe 
court  allowed  evidence  of  the  amount  of  lime  put 
upon  the  land  by  the  defendant,  necessary  to  raise 
the  crop,   liuck  v.  Luok  (1886)  118  Pa.  2S6. 

But  a  tenant  in  common  with  minors,  making 
necessary  and  valuable  improvements  and  repairs, 
ia  not  entitled  to  exclusive  possession  until  reim- 
bursed the  amount  so  expended.  Young  y.  Gam- 
mel  (1864)  4  G.  Greene,  207. 

And  a  rule  to  allow  the  costs  of  Improvemento 
would  subject  the  owner  of  the  premises  to  a  want 
of  Judgment  or  economy  of  the  improver,  and 
render  him  liable  to  be  built  out  of  his  land  by  the 
improvidence  of  the  tenant.  Moore  v.  Williamson 
OOBB)  10  Bich.  Bq.  828, 78  Atn.  Dec.  98. 

At  oommon  law  no  allowance  will  be  made  for 
improyements,  when  the  California  practice  act 
only  permits  it  to  the  extent  of  being  used  as  a  set- 
off for  damages  for  withholding  possession.  Ford 
y.  Holton  (1866)  6  Oal.  819. 

The  Louisiana  oode,wbich  makes  provision  fojr 
the  protection  of  tbe  rights  of  ooproprietors  of 
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property,  does  not  embrace  the  right  to  Judicially 
force  one  to  make  a  contract  and  Inour  a  debt  for 
the  improvement  of  property,  aooordlng  to  the 
view  of  the  other.  Morgan  y.  Morgan  (1871)  28  La. 
Ann.  602. 

Under  the  Bevised  Statntes  of  Maine,  ed.  1888, 
chap.  88,  •  16,  the  value  of  the  improvemento  made 
by  a  tenant  in  oommon  are  to  be  ioonsidered,  and 
the  assignment  of  shares  made  in  conformity 
therewith.   Beed  v.  Beed,  tupra. 

Questions  arising  under  the  Maine  Statute  of 
1865,  as  amended  by  the  Bevlslon  of  1897  (whioh 
gives  a  cotenant  a  right  to  partition  at  oommon 
law),  relating  to  improyements  by  cotenants,  as 
they  refer  entirely  to  the  Individ  nal  interests  and 
proportion  of  the  parties,  must  be  determined  by 
the  Jury  before  an  interlocutory  Judgment.  ADen 
V.  Hall  (1861)  60  Me.  868;  Ham  y.  Ham(186S)  89  Me. 
216. 

■The  meaning  of  the  language  of  the  above  stat- 
ute was  in  that  case  held  to  be  that  the  tenant 
making  the  improvemento  should  have  the  entire 
benefit,  and  if  they  were  not  assigned  to  him  8p»> 
dflcally  he  should  have  their  value  over  and  above 
his  share  of  the  oommon  property.   Ibid. 

And  it  was  also  held  that  a  tenant  in  exduiivia 
powesBlon  of  any  part  of  the  premises  **by  the 
mutual  consent"  of  the  ootenants,  and  having 
made  Improvements  thereon,  was  entitled  to  have 
such  part  assigned  to  him,  unless,  exclusive  of  the 
improvements,  itexoeeda  hli  share.  Allen  ▼•  Hall, 
and  Beed  y.  Beed,  supra. 

But  a  teiwnt  in  possession,  making  improvementa 
without  the  consent  of  his  cotenant,  cannot  daim 
to  have  his  share  so  set  out  as  to  embrace  such  im- 
provements, and  he  may  be  compelled  to  take  some 
other  portion  of  the  estate,  but  he  is  entitled  to 
have  the  improvements  made  by  him  considered 
and  the  aarignmeni;  made  in  oonformlty  therewith. 
Allen  V.  Ball,  supra. 

And  a  tenant  in  oommon  In  'poasesalon  without 
consent,  making  improvements,  is  entitled  to 
have  the  benefit  of  their  actual  value  to  the  estate 
assigned  to  him,  though  such  share  may  be  on 
other  part  of  the  property.   Beed  v.  Beed,  supra. 

In  an  action  of  trespass  i  to  try  title  it  was  held 
that  the  mere  f&ct  that  the  parties  are  tenants  in 
common  does  not  deprive  them  of  the  right  to  com- 
pensation for  improvements,  under  the  Texas  Stat- 
ute, Bey.  But.  art  4814.  Thompson  v.  Jones  (1880) 
77  Tex.  6S86,  688. 

The  General  Statutes  of  Massachusetts,  chapter 
186,  •  1,  which  re-enact  tbe  earlier  statutes,  pro- 
vides that  penons  holding  lands  as  Joint  tenants, 
coparceners,  or  tenants  in  common  may  be  com- 
pelled to  divide  the  same,  either  by  writ  of  partition 
at  the  common  law,  or  in  the  manner  provided  in 
that  chapter,  and  makes  particular  and  minute  pro- 
visions for  such  partition,  but  this  does  not  pro- 
vide foroompensation  for  bettermentoorimpcove- 
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Mr,  W.  R. 
MeMTi.  B.  F. 
or  appellees. 


Wkst  Yibgihia  Sui'rehb  Coxtbt. 


Afiu, 


l*  Dent  for  appellant. 

'  ,  and  Frank  Woods 


BrannoBf  J.,  deli  vexed  the  opinion  of  the 
court : 

Maria  Ward  died  seised  of  an  hotel  prop- 
erty known  as  the  **  Ward  House, "  in  the  town 
of  Grafton,  leaving  a  husband  and  six  chil- 
dren. Her  husband,  George  W.  Ward,  oc- 
cupied the  property  as  tenant  by  the  curtesy 
from  February,  1878,  when  his  wife  died,  un- 
til December,  1880,  when  he  died.  Four  of 
his  children  lived  in  the  hotel  with  him,  the 
plaintiff,  L.  E.  Ward.  John  B.  Ward.  Mrs. 
Broyles,  and  Archibald  Ward.  Before  the 
father's  death,  and  for  eleven  years  after- 


wards, the  plaintiff.  L.  E.  Ward,  occupied 
a  stable  on  the  property  as  a  livery  stable, 
and  after  his  death  Mrs.  Brovles  and  husband 
occupied  the  hotel.  Mrs.  Broyles,  by  pur- 
chase from  coparceners  at  different  times  after 
her  father's  death,  became  owner,  including 
her  own  share,  of  five  sixths  of  the  profierty. 
L.  E.  Ward  brought  this  suit  in  the  circuit 
court  of  Taylor  county,  alleging  that  in  1879 
he  and  several  others  of  the  oarceners,  see- 
ing that  the  property  was  badly  in  need  of 
repair,  almost  entirely  rebuilt  and  greatly  en- 
larged the  hotel,  at  great  expense,  he  furnish- 
ing a  large  amount  of  means,  labor,  and  ma- 
terial, of  the  amount  of  $1,538.26,  and  that 
Archibald  F.  Ward  and  Lloyd  M.  Broyles, 
for  his  wife,  furnished  material  and  labor,  for 


ments  made  by  a  cotenant.  Husband  t.  Aldrich 
a888)  185  Mass.  817, 818. 

The  Massachusetts  Statute  of  1860,  chapter  278, 
re-enacted  in  Qen,  Stat.,  cbap.  186,  6  46.  provides 
that  when  In  any  writ  or  other  process  of  parti- 
tion** the  respondent  or  defendaot  denied  the  right 
of  the  petitioner  or  plaiotlif,  and  claimed  the  estate 
himself,  and  had  held  the  same  under  a  title  which 
he  believed  to  be  good,  he  should  be  entitled  to 
oompensationfor  buildinffs  or  improvements. 

Under  that  aot  an  allowance  for  improvements 
will  not  be  made  by  the  court,  where  there  is  no 
denial  of  title  or  holding  under  the  title  believed 
by  the  tenant  in  possession  to  be  good.  Aldrich  v. 
Husband  a881>  181  Mass.  480;  Chandler  y.  Simmons 
aSTO)  105  Mas8.  412L 

And  further,  that,  although  a  tenant  in  common 
disseised  can  maintain  a  statutory  action  for  par- 
tition, yet  the  respondent  has  no  remedy  for  im- 
provements. Husband  v.  Aldrioh,  tujtra;  Marshall 
▼.  Crahore  (1847)18  Met.  468. 

b.  LUMe  in  astumptU  for  imvrcvementa, 
AsBumpett  will  not  lie  by  one  tenant  in  common 
against  his  coteoant  for  a  board  fence  built  upon 
the  land  in  place  of  one  that  has  rotted  down, 
where  such  fence  is  not  a  substantial  benefit  to  the 
premises,  and  a  previous  request  to  joiu  and  a  re- 
fusal are  not  shown.  Mumf  ord  v.  Brown  (1886)  6 
Ck>w.  475, 16  Am.  Dec.  440. 

In  Haven  v.  Mehlgarten  (1857)  19  n.  01,  an  aotlon 
In  assumpsit  was  held  to  lie  by  a  resident  co-owner 
against  his  cotenant  or  his  heirs,  to  recover  money 
expended  in  the  necessary  preservation  of  their 
property  and  franchises,  which  they  were  author- 
ized to  establish  and  required  to  repair  and  main- 
tain under  penalty  of  forfeiture,  even  without  a 
special  request  to  contribute,  such  being  implied 
by  reason  of  the  nature  of  their  ownership  and  re- 
lation and  the  character  of  the  work  done. 

As  to  the  remedy  by  way  of  assumpsit  for  rents 
and  profits  and  use  and  occupation,  see  note  to  Gage 
V.  Gage  (1800)  (N.  H.)  88  L.  B.  A.  844,  div.  Y.,  subdlv. 
e. 

e.  Hule  in  equity* 
Although  at  common  law,  iodepcpdent  of  stat- 
ute, one  cotenant  cannot  obarffe  another  with  the 
value  of  improvements  made  2>y  him  upon  the 
premises,  unless  they  are  made  with  the  latter's 
ooDsenn,  yet  in  equity  a  diiferent  rule  is  applied,  and 
the  court,  acting  upon  the  maxim,  *'he  who  seeks 
equity  must  do  equity,"  will  decree  an  account  aod 
suitable  compensation  and  take  them  into  consid- 
eratlun  in  decreeing  a  partitlOD  of  the  premises, 
even  though  such  improvements  have  been  made 
without  consent,  or  a  promise  of  contribution,  or  a 
request  and  refusal,  when  made  by  a  cotenant  who 
beUeves  he  owns  the  fee  in  severalty,  and  also  when 
made  bona  fide,  provided  they  are 
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fuU  substantial,  and  permanent,  enbancfn^  the 
value  of  the  estate,  or  when  made  under  oiroam* 
stances  creating  an  equitable  lien,  and  not  merely 
for  the  purpose  of  ornamentation,  embarrassment, 
inonmbranoe,  or  hindrance;  and  the  court  m  such 
cases  will  direct  that  the  portion  of  the  premises  so 
enhanced  in  value  be  assigned  to  the  tenant  makiog 
such  improvements,  or,  if  that  cannot  conveniently 
be  done,  and  a  sale  is  therefore  resorted  to,  will  de- 
cree that  the  purchase  money  shall  be  so  appor- 
tioned as  to  reimburse  such  tenant  his  outli^. 

These  principles  are  borne  out  by  the  courts  of 
the  various  states  in  the  following  oases:  Wilkin- 
son V.  Stuart  (1883)  74  Ala.  196;  Sanders  v.  Robertson 
(1876)  57  Ala.  466;  Drennen  v.  Walker  (1880)  21  Ark. 
567:  Scale  v.  Soto  a868)85  GaL  lOB;  Beverly  ▼.  Burke 
(1851)  9  G  a.  440,  54  Am.  Dec  861;  Thomas  v.  Maloom 
(1869)  89  Ga.  828,  99  Am.  Dec.  469;  Willingham  t. 
Long  (1878)  47  Qtu  540;  Basemore  v.  Davis  (1875)  6S 
Ga.  504, 620;  LouvaUe  v.  Menard  (1844)  6  HI.  89, 41  Am. 
Dec.  161;  Howey  v.  Goings  (1861)  18  HL  9^  54  Am. 
Dec.  427;  Dean  v.  O'Meara  (1868)  47  HI.  120;  Kurtz  v. 
Bibner  (1870)  65 III.  614, 681, 8  Am.  Rep. 666;  Mahoney 
V.  Maboncy  (1872)  65  DU  406;  Field  v.  Loiter  (1886)  U7 
nt  341:  Marti ndale  v.  Alexander  (1866)  26  Ind.  104. 89 
Am.  Dec.  458;  Elrod  v.  KeUer  (1883)  89  Ind.  88S;  Car- 
ver V.  CofTman  (1887)  109  Ind.  547:  Smith  t.  Frost 
(1800)  1  Bibb.  877;  Hart  v.  Hawkins  a814)  8  Bfbb,  510. 
6  Am.  Dec.  666:  Withers  v.  Thompson  (1837)  4  T.  B. 
Mon.  888;  Nelson  v.  Clay  (1888)  7  J.  J.  Marsh.  140. 28 
Am.  Dec  887;  Borah  v.  Archers  a888)  7  Dana,  170; 
Resnaas  v.  Breckinridge  (1820)  2  A.  K.  Marsh.  687; 
Bridgford  v.  Barbour  (1882)  80  Ky.  689;  Crafts  v. 
Crafts  (1869)  18  Gray,  860;  Wilson  v.  Duncan  a870)  U 
Miss.  642:  Pickering  v.  Pickering  a885)  68  N.  H.  468, 
470;  Brookfield  v.  Williams  (1840)  2  N.  J.  Bq.  341; 
Obert  V.  Obert  a^ifi)  5  N.  J.  Eq.  897;  Doughaday  v. 
CroweU  0866)  11 N.  J.  Bq.  201;  Hail  v.  Piddook(187U 
21  N.  J.  Eq.  811:  Cooklin  v.  Conklin  (1845)  8  Sandf. 
Ch.  64, 6  L.  ed.  771;  F^liz  v.  Rankin  a8a9)8  Edw.  Cb. 
828.  6  L.  ed.  676;  Town  v.  Nf  edham  (1882)  3  Paige,  64Bw 
8  L.  ed.  268, 24  Am.  Dec.  246:  Hitchcock  v.  Skinner 
(1839)  Hoffm.  Oh.  21, 6  L.  ed.  1050;  Taylor  v.  Baldwin 
(1850)  10  Barb.  688:  Green  v.  Putnam  (1847)  1  Barb. 
500:  Dows  V.  Congdon  (1868)  16  How.  Pr.  571;  Adams 
v.  Smith  a887)  20  Abb.  K.  a  60. 101;  Scott  v.  Guem- 
sey  (1866)  48  N.  Y.  106;  Ford  v.  Knapp  (1886)  108  N.  Y. 
185,  66  Am.  Rep.  782;  Thomas  v.  Evans  (1887)  106  N. 
Y.  601,  615.  60  Am.  Rep.  619;  Jones  v.  Garland  (1866) 
55  N.  C.  602;  Pope  v.  Whitehead  (1873)  68  N.  C.  IffiU 
200:  Collett  V.  Henderson  a879)  80  N.  a  887:  Moore  v. 
Thorp  a880)  7  L.  R.  A.  781, 16  R.  L  666:  Williman  ▼. 
Holmes  a860)  4  Rich.  Eq.  476;  Scalfe  v.  Thomson 
(1880)  15  8.  C.  368;  Annely  v.  De  Saussure  (1881)  17  8. 
C.  301:  Johnson  v.  Harrelson  (1883)  18  8.  CL  604:  Buck 
V.  Martin  (1884)  21  &  a  602. 68  Am.  Rep.  702;  Johnson 
V.  Pelot  (1885)  24  S  a  854, 58  Am.  Rep.  253;  Broyles  v. 
Waddel  (1872)  11  Heisk.  82;  Reeves  v.  Reeves,  Id.  669; 
Robinson  v.  McDonald  (1864)  11  Tex.  386,  68  Am. 
Deo.4B0;  NeU  v.  Shackelford  (1879)  46  Tex.  218K  Os- 
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which  MBOiint  expended  by  him  he  claimed 
oompenaation.  He  further  alleged  that  for 
aeTml  yean  Broyles  and  hia  wife  had  the 
poaseiaion  and  uae  of  the  hotel  property, 
except  the  ttahle,  without  payment  of  rent, 
but  had  paid  taxes,  and  put  some  repairs  on 
the  property  from  time  to  time  as  needed,  and 
that  he,  the  plaintiff,  had  occupied  the  stable 
without  payment  of  rent.  He  prayed  that  an 
account  of  the  rent  and  improvements  be  ta- 
ken, the  amount  due  him  and  others  be  de- 
creed :  tiiat  the  property  be  rented  or  sold  to 
satisfy  those  charges ;  and  also  that  the  prop- 
erty, not  being  susceptible  of  partition,  might 
be  sold,  and  the  proceeds  divided.  The  other 
parties  resisted  this  demand  of  the  plaintiff 
for  improvements,  saying  that  such  improYC- 


possesslon  as  tenant  by  the  curtesy,  and  a^y 
charge  by  the  plaintiff  was  against  him,  not 
against  his  coparceners,  as  they  never  as- 
sented to  such  improyements,  and  neither 
they  nor  their  property  were  liable  therefor. 
The  case  was  referred  to  a  commissioner,  and 
he  reported  a  large  sum  as  due  the  plaintiff 
from  Mrs.  Broyles,  one  of  the  parceners,  for 
rent  and  improvements.  The  court  disal- 
lowed all  claim  by  the  plaintiff  for  improve- 
ments or  rent,  and,  declaring  the  property 
insusceptible  of  partition,  direct^  its  sale. 
The  plaintiff  appealed. 

First,  let  us  consider  the  sublect  of  rent 
Are  those  of  the  heirs  who  occupied  the  prop- 
erty after  the  end  of  the  father's  estate  by  the 


bom  V.  Osbom  (1884)  <B  Tax.  486;  Cortis  v.  Poland 
(1886)88  Tex.  5U;  Dodson  v.  Hays  (1887; »  W.  Va. 
677,  579;  Wood  v.  Wood  (1869)  16  Grant,  Gh.  fU.  C.) 
471;  BlehD  v.  Btobn  (1871)  18  Grant,  Ch.  (V.  C.)  497; 
Hovey  V.  Varvnaon,  Id.  488;  Swan  y.  Swan  (1880)  8 
Frioe,618. 

The  roJe  afypUes  where  the  tenants  in  oommon 
bave  severally  made  valuable  Improvements  on 
dlBtlnot  portions  of  the  property  sooff  ht  to  be  par- 
titloned,  and  an  Interlocutory  decree  ordering 
^taat  there  be  set  off  to  the  several  parties  such 
portions  of  the  premises  as  will  include  their  re- 
spective improvements,  provided  always  that  the 
ilffht  or  interests  of  neither  of  the  other  parties  be 
prejndioed  thereby,**  is  correct,  and  will  not  be  dis- 
tor  bed  in  the  absence  of  a  departure  from  the  rule. 
Seale  v.  8oto  (1888)  86  O&L  lOB. 

So  improvements  wlU  be  allowed  even  thong^h 
made  by  tenants  in  common  entitled  in  reversion. 
Hall  v.  Piddock  (1871)  fO.  N.  J.  &|.  81L 

And  the  court  wUl  reqnire  either  payment  of  a 
ratable  proportion  of  the  improvements  before  the 
division,  or  wlU  add  the  proportion  to  the  share  to 
be  allotted  to  the  tenant  in  possession.  Hitchcock 
y:  Skinner  (1888)  Hoffm.  <%.  21, 6  L.  ed.  lOSa 

A  ootenant's  right  to  improvements  will  not  be 
defeated  by  the  fact  that  they  are  made  after  no- 
tice of  a  cotenant^  title.  Alleman  v.  Hawley  (1888) 
117Ind.688L 

Eipecially  as  against  the  dalm  of  one  subse- 
qoantly  establishing  his  right  as  cotenant.  John- 
eon  v.  Pelot  (1886)  84  S.  a  854, 68  Am.  Bep.  868. 

Bat  the  account  for  Improvements  will  not  ex- 
ceed that  for  the  rents.  Broyles  v.  Waddel  (1878)  U 
Helsk.  88;  Horton  v.  Sledge  (1866)  89  AJa.  478, 486. 

So  a  tenant  In  common  wUl  not,  in  partition  pro- 
ceedings, be  entitled  to  compensation  for  any  im- 
provements, unless  made  at  a  time  when  he  really 
and  bona  llde  believedhimself  to  be  the  true  owner 
of  the  land;  and,  unless  he  was  induced  to  make 
those  improvements  hy  that  belief  really  enter- 
tained, he  will  not  be  entitled  to  any  compensation 
for  improvements  made  when  he  knew  his  title  was 
disputed.   Horton  V.  Sledge,  supra. 

Therefore  new  improvements  made  pendente  Ute 
wUl  not  be  taken  into  account  in  the  commiasioD- 
er*s  report.   Beed  v.  Jones  (1866)  8  Wis.  481. 

And  a  ootenant  cannot  insist  upon  making  new 
improvements  to  be  so  paid,  neither  can  the  court 
<»use  expensive  improvements  to  be  made  prelim- 
inary to  partition.   Field  v.Leltera886)  117 I1L84L 

Therefore  buildings  erected  by  a  ootenant  in  pos- 
Bossslon  for  his  own  use  after  petition  filed  cannot 
be  taken  Into  accownt  in  the  commiflsioDer^s  ap- 
praisements.  Parsons  V.  Oopeland  (1864)  88  Me.  637. 

Yet  snch  equitabteloialm  is  neither  a  right,  title, 
nor  interest  in  or  to  the  land  so  improved.  Curtis 
y.  Poland  a886)  66  Tex.  611. 

When,  however,  the  value  of  the  improvements 
has  been  ascertained  by  the  verdict  of  the  jury,  the 
29  L.R.  A. 


plaintiff  has  the  right  to  pay  a  share  of  the  value 
and  have  a  partition  and  the  report  of  the  commis- 
sioners confirmed,  where  no  other  question  in  the 
case  remains  to  be  settled  or  ascertained,  and  to  re- 
tain his  full  share  of  the  oommon  property.  Staf- 
ford V.  Nutt  a871)  86Ind.  98. 

The  one  reason  for  enforcing  the  equitable  doc- 
trine of  contribution  tor  Improvements  arises  from 
the  necessity  for  the  preservation  of  the  estate,  or 
the  benefit  to  the  joint  owner  by  an  enhancement 
of  its  value.    Bnrch  y.  Buroh  (1886)  88  Ky.  688. 884. 

But  the  right  of  a  ootenant  to  recover  for  im- 
provoments  does  not  exist  in  all  cases,  and  each 
case  must  depend  upon  its  own  facts.  Curtis  v. 
Poland  (1886)  86  Tex.  611. 614. 

A  tenant  in  common  improving  land  of  which  he 
is  rightfully  in  possesdoo,  having  an  equitable 
claim  to  such  portion  or  to  its  rental  value,  does 
not  lose  such  claim  by  a  sale  of  the  land  on  account 
of  its  indivisibility.  Moore  v.  Thorp  (1889)  7  L.  B. 
A.  781, 16  B.  1.666. 

Where  the  estate  is  not  susceptible  of  a  division, 
a  ootenant  making  improvements  will  not  be  en- 
titled to  call  for  payment  from  the  other  cotenant, 
his  right  being  to  have  the  property  sold  and  the 
proceeds  distributed.  Alleman  v.  Hawley  (IB88)  U7 
Ind.638. 

In  case  of  a  sale  the  purchase  money  should  be- 
so  apportioned  that  the  party  making  the  improve* 
ments should  have  the  increased  value  in  additioa 
to  bis  pro  rota  interest.  Dean  v.  O'Meara  (1868)  47* 
HI.  180. 

The  sliare  of  a  tenant  in  oommon  arising  upoik 
such  sale  may  be  obarged  with  amounts  thus  ex- 
pended, and  also  with  the  costs  and  expenses  in  de-^ 
fending  the  common  ttUe.  Adams  v.  Smith  (I889> 
20  Abb.  N.C.  60.101. 

A  bill  in  equity  cannot  be  maintained  for  a  sale 
and  division  of  the  chattels  in  the  exclusive  use  of 
one  cotenant  in  business  upon  their  Joint  property^ 
unless  it  is  shown  that  they  were  agreed  to  be  or 
were  used  in  carrying  on  the  business  for  the  joint 
benefit  of  the  cotenants,  or  that  the  tenancy  was 
of  a  character  requiring  or  contemplating  a  sale 
of  snob  chattels  or  a  termination  of  the  tenancy* 
except  by  consent,  or  unless  it  is  shown  ttiat  su^ 
sale  and  division  are  necessary  by  reason  of  death 
or  insolvency  for  the  purpose  of  settling  the  estate, 
the  remedy  at  law  being  sulflcient.  Blood  v«  Blood 
(1B78)  110  Mass.  646. 

As  the  equity  of  the  improving  tenant  to  the 
additional  value  is  applicable  to  every  case  where 
the  facts  are  of  such  a  character  as  to  demand  it, 
and  where  it  can  be  enforced  without  injustice  to 
Uie  others,  as  where  the  improving  tenant  believes 
himself  to  be  exclusive  owner,  or  where  it  would 
work  a  great  hardship  to  deprive  him  of  it,  the 
allowance  being  made  consistently  with  the  equity 
of  the  cotenants.  Johnson  y.  Pelot  (1886)  16  8.  d 
264, 68  Am.  Bep.  26& 
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eorteij  liable  to  pay  rent,  or  rather  com  pen - 
fation,  for  uae  and  occupation?  At  common 
law  neither  a  Joint  tenant,  tenant  in  common, 
Bor  coparcener  oocapying  the  common  prop- 
erty, and  thus  taklnj?  more  than  his  share  of 
the  rents  and  profits,  can  be  made  to  account 
to  his  fellows,  unless  he  has  been  appointed 
bailiff  or  receiver  by  his  fellows.  Each  one 
has  right  to  enter  and  use  the  land,  and  this 
right  cannot  be  impaired  by  the  fact  that 
Others  absent  themsetyes  or  do  not  claim  their 
right  to  a  common  enjoyment.  Unless  the 
one  in  possession  denies  the  right  of  the  oth- 
ers to  enter  and  enjoy  the  estate,  or  agrees 
to  pay  rent,  nothing  can  be  claimed  of  him. 
It  IS  presumed  that  the  others  consent  to  hli 
use.    He  cannot  call  on  the  others  to  help 


him  farm  or  otherwise  use  the  property,  and, 
in  case  of  loss  from  failure  of  crops  or  other 
caus^  he  cannot  call  op  the  others  to  contrib- 
ute to  the  loss.  If  the  others  do  not  wish  to 
occupy  the  premises  with  their  co-owners, 
the  remedy  of  partition  is  at  hand,  or,  if  the 
property  be  Indivisible,  the  court  will  sell 
it,  and  divide  its  proceeds.  Lomaz,  Dig. 
501,  481 ;  d  Minor,  Inst.  437,  429 ;  Freeman, 
Cotenancy,  g  269;  naU  to  Early  ▼.  Friend, 
78  Am.  Dec.  665 :  This  Is  the  yfew  stated  in 
Freeman  on  Contenancy,  g  258;  Qayle  y. 
JohnsUm,  80  Ala.  895. 

By  section  14,  chapter  100,  Ck)de,  it  is  pro- 
vided that  an  action  of  account  may  be  main- 
tained **  by  one  joint  tenant,  or  tenant  in  com- 
mon, or  his  personal  representative,  against 


The  fact  that  ImprovementB  were  necessary  can- 
not, however,  be  Inferred  Irom  the  fact  that  they 
are  valualile,  neither  can  such  fact  be  Inferred 
from  their  nature,  even  thouffb  they  or  some  of 
them  are  such  as  may  be  necessary.  Blrod  v.  Kel- 
ler (1888)  80  Ind.  882,  888. 

It  has  been  beid  that  the  mere  fact  that  improve- 
ments enhance  the  value  of  the  common  property 
■does  not  entitle  the  tenant  making  them  to  an  al- 
lowance for  the  difference  in  value,  and  that  if 
such  fact  were  found  it  would  not  warrant  the  al- 
lowance.  Ibid, 

If,  iu  partitioning  land,  it  cannot  be  so  divided  as 
to  aUow  unimproved  land  to  such  Joint  tenant  or 
tenant  in  common  as  may  not  have  contributed  to 
the  improvements,  be  wilinotbe  entitled^to  charge 
his  cotenant  rent  for  the  portion  of  the 'improved 
land  which  he  may  have  obtained,  nor  has  the  im- 
prover a  right  to  charge  for  the  improvements.  Nel- 
son V.  Clay  (1838)  7  J.  J.  Marsh.  140, 23  Am.  Dec  887. 

The  value  of  the  improvements  made  by  one 
oo-owner  will  not  be  included  in  the  estimated 
value  of  the  entire  property  for  the  purpose  of 
division.    Borah  v.  Archers  (1838)  7  Dana,  170. 

A  part  owner,  enhancing  the  value  of  the  com- 
mon estate  at  his  own  cost,  is  entitled  to  such 
equitable  compensation  as  will  leave  only  the  value 
of  the  estate  without  the  Improvements  to  be  di- 
vided among  the  tenants  in  common.  Moore  v. 
Thorp  (1880)  7  L.  R.  A.  781, 10  B.  1. 6K:  HaU  v.  Pid- 
dock  (1871)  21 N.  J.  Bq.  811;  Kurta  v.  Hibner  (1870)  65 
111.  a4, 8  Ahl  Kep.  666;  Moore  v.  Williamson  (1868) 
10  Rich.  Eg.  828.  78  Am.  Dec.  98;  Dean  v.  0*Meara 
(1868)  47  111.  120;  Green  v.  Putnam  (1847)  1  Barb.  600; 
Gonklin  v.  Ckmklin  (1845)  8  Sandf.  Ch.  64,  6  L.  ed. 
TTl;  Swan  v.  Swan  (1820)  8  Price,  518. 

The  improving  tenant  has  been  allowed  the  in- 
creased value  of  the  premises  imparted  by  such 
Improvements,  and  not  the  original  costs  of  his 
Improvements.  Williman  v.  Holmes  (1860)  4  Bloh. 
Bq.  476;  Scaife  v.  Thomson  a880)  15  a  C  388;  An- 
nelyv.  DeSaumuredSSl)  17  S.  a  801;  Johnson  v. 
Barrelson  (1888)  18  a  C.  604;  Buck  v.  Martin  <1884) 
a  S.  a  602.  53  Am.  Bep.702. 

So  the  tenant  is  entitled  to  the  full  benefit  of  the 
Increased  value  of  improvements  made  with  con- 
sent or  knowledge  and  without  objection.  Dod- 
Bon  V.  Hays  (1887)  29  W.  Va.  677,  606;  Moore  v.  WU- 
Uamson  (1868)  10  Kicb.  Eq.  8S8.  78  Am.  Dec.  06. 

In  Ck>llctt  V.  Henderson  (1870)  80  N.  C.  837,  a  direc- 
tion to  commissidners,  to  value  the  share  at  wbatit 
would  have  been  worth  without  the  improve- 
ments, and  to  report  to  the  court  for  f  u  rther  ordeni, 
was,  upon  appeal  by  the  defendants,  held  correct, 
the  court  stating  that  it  would  be  unjust  and  in- 
equitable in  the  others  to  take  the  common  prop- 
erty enhanced  in  value  by  the  expenditures  of  one 
of  them  without  making  him  compensation,  and  he 
was  held  entitled  to  an  aocounu 
99L.il  A. 


In  OoUett  V.  Henderson,  wpra^  the  amount  was 
allotted  at  a  valuation  without  regard  to  the  im- 
provements. 

No  partition  wiU  be  granted  without  allowing 
the  party  the  full  value  of  such  interests  Green  v. 
Putnam  (1847)  1  Barb.  600. 

If  the  improvements  are  made  under  the  mis- 
taken belief  that  the  tenant  holds  the  land,  an  al- 
lowance wiU  be  made  in  proceed ings  for  partition 
for  the  amount  that  the  land  is  enhanced  m  value. 
Blrod  V.  KeUer  (1888)  80  Ind.  882;  Oonkltn  v.  Oonk- 
lin  (1845)'8  Sandf.  Ch.  64,6  L.ed.  771;  Scott  v.  Guern- 
sey (1866)  48  N.  Y.  106. 

If  the  lands  upon  which  the  improvementsstand 
are  more  than  the  share  to  which  the  cotenant 
making  each  improvements  will  be  entitled,  be 
must  make  reoomp<»nBo  in  money,  but  if  the  re- 
maining lands  are  sufficient  to  givi^  the  other  co- 
tenants  their  share  in  valne,  it  must  be  given  out  to 
them.    Brookfleld  v.  Williams  (1840)  2  N.  J.  Bq.  a4L 

Where  the  ImprovAments  were  made  while  the 
improving  tenant  was  in  exclusive  possession  hold- 
ing OS  sole  owner,  before  any  claim  or  noUoe  of 
opposing  title  had  been  made,  she  was  entitled  to 
the  value  of  the  improvements.  Johnson  v.  Pelot 
(1885)  34  a  a  254, 68  Am.  Rep.  268. 

In  Pope  V.  Whitehead  (1878>  68  N.  C  191, 200,  the 
court  decreed  partition  to  the  devisees  entitled 
under  a  will,  directing  the  commiidoners  to  as- 
sign to  one  of  such  devisees  as  cotenant  a  share  of 
the  land  so  as  to  include  every  part  upon  which  he 
had  made  improvements,  valuing  it  at  what  it 
would  have  been  worth  without  the  improve- 
ments, or  at  its  original  valuation. 

So  the  heirs  of  a  tenant  in  common,  who  has  im- 
proved the  property  which  is  sold  in  partition  pro- 
ceedings under  the  statute,  are  entitled  to  the  act- 
ual increase  in  price  caused  by  his  improvements 
before  division.  Louvalle  v.  Menard  (1844)  6  IlL  80, 
41  Am.  Dec.  16L 

A  step-father  of  coheirs,  whose  mother,  a  tenant 
in  dower,  had  made  valuable  improvements  upon 
the  land  in  good  faith,  was  held  entitled  to  the  im- 
provements upon  the  death  of  the  mother.  Bond 
▼.  Hill  (1878)  87  Tex.  686. 

'  Money  expended  by  coheirs  In  valoable  improve- 
ments upon  the,  premises  In  good  faith,  under  the 
belief  that  they  were  the  sole  owners,  were  allowed 
to  them  in  partition  proceedings  to  the  extent  that 
the  value  of  the  premises  was  enhanced  thereby. 
Oonklin  v.  Oonkltn  (1846)  SSandf.  Ch.64. 6  L.  ed.  TTL 

In  the  above  case  the  court  followed  the  opinion 
in  St.  Felix  v.  Rankin  rl880)  8  Edw.  CH.  823. 6  L.  ed. 
675,  where  the  complainant,  supposing  that  he  had 
the  whole  title,  improved  part  of  the  estate  and 
mortgr  g  sd  and  sold  a  portion,  the  eonrt  in  parti- 
tion proceedings  awarding  him  the  portion  isi- 
proved  making  his  mortgages  Uens  thereon. 

A  party  lawfully  and  voluntarily  In 


idw. 
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flie  other  for  recelTlng  more  than  eomes  to 
his  Just  sbare  or  proportiou,  anii  against  the 
personal  representative  of  any  such  joint  ten- 
sot  or  tenant  in  common. "  This  statute  origi- 
nated in  England,  and  there  and  in  a  major- 
it  j  of  the  American  states  it  has  received  the 
construction,  which  I  would  think  the  proper 
one,  that  merely  by  exclusive  occupation  and 
use  one  tenant  in  common  or  joi  nt  tenant  does 
not  become  liable  to  account  to  others,  but 
only  where  he  receives  rents  or  proceeds  of 
the  estate  from  strangers.  Freeman,  Coten- 
ar.cy,  §  274 ;  note  to  Sarly  v.  Fiiend,  78  Am. 
Dec.  665 ;  Chamber$  v.  Chambers,  14  Am.  Dec. 
6S0,  and  note.  But  in  Early  v.  PHend,  16 
Gratt.  21,  78  Am.  Dec.  649,  which  was  de- 
cided at  a  date  making  it  binding  authority 


here,  it  is  bold  that  one  tenant  In  common 
may  sue  Iiis  coteaant,  who  has  occupied  the 
whole  property,  for  an  account  of  rents  and 
profits.  He  is  accountable  whether  he  re- 
ceives rents  and  profits  from  strangers,  or  re- 
ceives them  by  occupying  the  premises  him- 
self, with  interest  from  each  year's  close. 
Ruet  T.  Rust,  17  W.  Ya.  901,  holds  just  the 
same.  In  Dodttan  v.  Hap/i,  29  W.  Va.  677, 
syl  labus  2,  this  doctrine  was  somewhat  quali- 
fied in  the  holding  that  where  the  property  is 
such  as  to  admit  of  use  by  several,  and  less 
than  his  just  share  is  used  by  one  tenant  in 
common  in  a  manner  not  hindering  or  exclud- 
ing the  others  from  the  use  of  their  shares, 
he  does  not  receive  more  than  his  share,  with- 
in the  meaning  of  section  14,  chapter  100, 


without  Individual  riirht,  althouffta  not  entitled  to 
demand  payment  for  Improvements  made  without 
tbe  consent  of  the  heirs,  Js  entitled,  along  with  the 
belrsandin  their  right,  to  bold  possession  until 
partition,  when  such  improvements  may  beset  off 
si«rainst  the  rents  and  profits,  although  thoae  made 
without  consent  of  the  ooheizs  oannot  be  charged 
•Tuinst  the  corpus  of  the  estate.  Jones  v.  Johnson 
<Ui:3j  28  Ark.  211, 233, 884. 

A  tenant  lor  life  in  possession  who  is  also  entitled 
•8  tenlmt  in  common  In  remainder  wOl  be  al- 
lowed compensation  for  improvements  made  by 
him  dming  his  life  estate,  but  where  he  has  no  in- 
terest in  remainder  such  improvements  will  not  be 
allowed  him.  Broyles  v.  Waddel  (1872)  11  Helsk. 
92. 

Tq  Putnam  v.  Ritchie  (1837)  6  Paige,  800, 8  L.  ed. 
10.i3,  where  industrial  accessions  had  been  made  to 
property  in  ffood  faith  by  a  person  having  the 
lefral  title  to  the  property,  the  real  owner  beinflr 
compelled  to  resort  to  proceedings  in  chancery  to 
as^tt  his  equitable  tltie,  the  court  acted  upon  the 
civil* law  rule  of  natural  equity  and  compelled  the 
real  owner  to  compensate  the  adverse  party  for 
■uch  industrial  accessions  or  improvements  as  a 
condition  for  irrantlng  relief. 

The  rule  was  applied  in  a  case  where  the  com- 
plainant had  entered  upon  a  part  of  the  common 
estate,  reduced  it  from  a  wild  or  waste  condition  to 
cultivation,  and  made  valuable  improvements 
thereon,  bis  labor  and  money  being  expended  with 
the  knowledge  and  the  implied  consent,  if  not  the 
express  authorization,  of  his  ootenant,  who  had  not 
Improved  any  part  of  the  estate,  leaving  it,  so  far  as 
he  was  concerned,  in  tbe  condition  in  which  it  was 
When  acquired.  Wilkinson  v.  Stuart  (1883)  74  Ala.106. 

In  Be  Heller  a888)  8  Paige,  199, 3  L.  ed.  115,  the  co- 
tenants  of  an  idiot  were  entitled  to  compensation 
by  partition  of  land  the  buildings  of  which  were 
pulled  down  by  such  lunatic  ootenant^ 

In  Biehn  ▼.  Blehn  (1871)  18  Grant,  Oh.  (U.  a)  4S7, 
Che  father  of  the  contestants  let  one  son  Into  pos- 
session of  tbe  property  and  the  son  made  improve- 
ments which  nearly  doubled  the  value.  It  was 
held  he  was  entitied  to  a  charge  for  Improvements 
and  to  have  the  land  allotted  to  him  upon  division 
of  the  estate,  provided  its  value  in  an  unimproved 
condition  would  not  exceed  the  amount  of  his 
•hare,  the  court  questioning  whether  in  such  a  case 
he  was  not  entitled  to  an  absolute  decree  for  the 
land.  The  same  point  was  made  in  Hovey  v.  Fera  u- 
eon  (1871)  18  Grant,  Gh.  (U.  C.)  498,  the  court  stating 
that  if  the  son  was  entitled  to  tbe  land  itself  irre- 
spective of  the  conditions  of  the  father^s  estate  at 
the  time  of  his  death,  in  case  of  inteetacy,  it 
would  be  most  reasonable  that  the  value  of  the 
eniouot  without  the  son*s  improvements  should  be 
^i^Iuctod  from  his  share  of  the  estate. 

In  decreeing  a  partition  tbe  court,  in  Wood  v* 
Wood  (1809)  10  Grant,  Gh.  (17.  a;  i71«  directed  tbe 
S9  L.  R.  A. 


master  to  take  notice  of  tbe  poesesslon  and  im- 
provements made  by  the  parties,  upon  the  re- 
spective portions  occupied  by  such  cotenants,  un- 
der a  quitclaim  agreement,  which  was  declared 
invalid  and  a  partition  decreed. 

Where  a  co-owner  executed  a  deed  of  trust  to  se- 
onre  debts  to  two  creditors,  one  of  whom  was  the 
owner  of  the  other  portion  of  the  property,  and 
the  latter  went  into  possession  and  worked  the 
premises  improving  the  same  and  paying  taxes 
thereon,  it  was  held  upon  foreclosure  of  the  trust, 
that,  although  the  party  making  such  improve- 
ments and  claiming  them  as  a  tenant  in  common 
might  not  be  entitied  to  contribution  so  far  as  his 
eeatuU  qiue  tnut  were  concerned,  yet  in  equity,  tbe 
property  being  sold  under  the  deed  and  the  price 
being  enhanced,  be  should  be  refunded  the  amount 
of  such  improvements,  and  also  the  amount  paid 
for  taxes,  being  charged  with  the  reasonable  rents 
and  profits  upon  one  half.  Gardner  v.  Diederiohs 
(1866)  41  III.  Ifi8, 17L 

With  respect  to  a  West  India  estate.  In  Scott  v. 
Ncsbitt  (1808)  14  Yes.  Jr.  487,  allowances  were  made 
for  advances  for  supplies  for  persons  acting  as  con- 
signees, not  under  a  regular  appointment,  but  with 
permission  of  the  true  owuers,  or  by  one  tenant  in 
common,  if  not  upon  the  ground  of  a  hen  by  the 
colonial  law  or  usage,  upon  the  nature  of  the  sub- 
ject, which  required  expenditure,  tbe  court  remark- 
ing that  under  similar  circumstances  a  tenant  in 
common  would  be  entitied  in  the  account  against 
the  other  tenant  in  common  and  the  estate  itself  to 
various  charges  which  he  could  not  make  in  Eng- 
land, considering  the  nature  of  the  West  India  es- 
tate and  how  far  it  differed  from  a  mere  estate  of 
land  in  that  country. 

80  in  Marryatt  v.  Hooke,  cited  In  SootI  v.  Nesbltt 
(1806)  mpra,  at  page  445,  it  was  held  with  regard  to 
a  tenant  in  common  of  a  Jamaica  estate,  that  he 
must,  in  respect  to  the  different  nature  and  the 
expenditure  belonging  to  the  management  of  that 
property,  be  allowed  the  benefit  of  that  principle 
of  English  law  which  would  he  given  in  equity  to 
a  person  having  a  species  of  landed  estate  which 
could  not  be  represented  as  mere  landed  property, 
as  a  tenant  In  common  of  soil  containing  mines  or 
alum  works  in  the  management  of  which  there 
must  be  expenditure  incurred  between  the  ten- 
ants, the  court  in  such  cases  giving  the  account  be- 
tween them,  making  allowances  that  would  not  be 
given  in  the  case  of  an  estate  to  be  managed  in  the 
ordinary  course  of  husbandry,  allowmg  as  against 
the  estate  claims  incurred  for  the  benefit  of  those 
taking  it,  all  the  claims  being  such  as  might  b^ 
properly  allowed  in  that  court. 

Where  improvements  are  made  without  consent, 
and  the  land  is  not  susceptible  of  division,  and  the 
improvements  are  not  found  to  have  been  neces- 
sary to  tl:e  enjoyment  of  the  estate,* the  value  of 
them  cannot  be  allowed  to  a  party  making  thenr 
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Code,  and  ii  not  accountable  for  the  profits  of 
that  portion  owned  by  him  to  his  cotenants. 
But  it  will  be  observed  that  this  statute  in 
terms  applies  to  joint  tenants  and  tenants  in 
common,  and  does  not  mention  parceners. 
Does  tiie  statute  apply  by  analogy  to  themt 
Its  letter  does  not.  Joint  tenancy,  tenancy 
in  common,  and  coparcenary  are  the  three 
notable  joint  estates,  and  to  them  alike  the 
common- law  rule  applied  that  one  cotenant 
using  alone  the  common  property  was  not  li- 
able to  account  therefor,  and  the  legislature 
in  changing  the  rule  leaves  out  coparceners, 
and  expressly  names  joint  tenants  and  ten- 
ants in  common.  Why  do  this,  unless  it  in- 
tended to  exclude  coparceners  from  the  stat- 
ute?   Could  there  be  a  stronger  instance  of 


the  application  of  the  principle  of  constni^ 
tion  that  ''the  mention  of  the  one  is  the  ex- 
clusion of  the  other?*  The  lawmakers  did 
not  intend  that  the  sister  or  brother  remain- 
ing under  the  roof  of  the  old  home,  or  making 
bread  from  the  home  farm  after  the  depart- 
ure of  parents,  should  every  day  be  running 
in  debt  to  the  others.  While  it  might  be 
reasonable,  as  between  joint  tenants  or  ten- 
ants in  common,  often  strangers,  it  would 
not  be  so  between  brothers  and  sisters.  Thi  re 
was  reason  for  omitting  parceners  from  the 
statute.  It  is  humane  and  reasonable  to  as- 
sume that  brothers  and  sisters  do  not  object* 
but  consent,  that  brotliers  and  sisters  continu- 
ing on  the  premises  are  still  at  home,  and 
not  expected  to  pay  rent.    Such  we  know  to 


from  the  proceeds  arlsinff  from  a  aale  of  the  land. 
EIrod  V.  KeUer  (1888)  89  lo  d.  882. 

Where  the  amount  paid  by  the  oommittee  of  a 
lunatic  was  on  the  whole  inoonslderable,  not  for 
betterments  ,as  permanent  improvements,  but 
merely  to  keep  premises  in  tenantable  condition, 
the  heirs  were  held  not  liable  to  reimburse  same  to 
the  next  of  kin  of  the  lunatic  Adams  v.  Smith 
0887)  ao  Abb.  N.  a  80,101. 

Where  the  owner  of  land  crranted  a  three  years* 
lease  of  the  property  to  the  defendant  for  a  stone 
quarry,  reserving  power  to  lease  to  others  any 
part  of  the  premises  which  could  be  used  without 
Injuring  defendant,  and  later  defendant  purchased 
a  certain  Interest  in  land,  plaintUZS  and  other  de- 
fendants subsequently  buying  the  remaining  por- 
tions, defendant  having  considerably  improved  the 
land  during  the  terms  of  his  lease,  it  was  held  in 
partition  proceedings  that  the  question  of  improve- 
ments was  to  be  considered  as  arising  between  land- 
lord and  tenant,  and  not  as  between  tenants  in  com- 
mon, and  that,  such  improvements  having  been 
made  during  his  tenancy,  his  rights  were  only 
those  of  an  outgoing  tenant,  and  he  had  no  claim 
for  improvements  made  for  his  own  benefit.  Cos- 
grllf  V.  Fose  (1802)  86  Hun,  184^ 

A  olaJm  for  improvements,  although  properly  set 
Qp  in  a  partition  suit,  is  an  equity  for  the  consid- 
eration of  the  court  in  settling  the  rights  of  the 
parties,  and  cannot  be  set  up  in  an  answer  in  bar 
of  the  action,  but  may  be  properly  set  up  in  a 
eross-complaint.  Martlndale  y.  Alexander  (1866) 
SOInd.  104, 80  Am.  Dec.  468. 

The  elaim  for  improvements  can  only  be  made 
by  oroas-petitlon,  which  should  be  filed  before  the 
judgment  of  partition  and  the  appointment  of 
commissioners,  so  that  the  rights  of  the  parties 
may  be  adjusted  and  the  duty  of  the  commissioners 
elearly  pointed  out.  Stafford  v.  Nutt  (1871)  86  Ind* 
8BL  But  in  a  case  where  such  a  claim  was  not  filed 
until  after  the  commissioners  had  filed  their  re- 
port, it  was  held  that  the  matter  was  in  the  discre- 
tion of  the  court,  and  it  was  not  error  on  their  part 
to  entertain  the  question  of  improvements. 

A  defendant  in  partition  proceedings,  claiming 
for  improvements  and  for  taxes,  should  file  his 
counterclaim  along  with  the  answer.  Alleman  v. 
Hawley  a888)  117  Ind.  682. 

If  the  cotenant  cuts  timber  from  land  adjoining 
the  part  improved  by  him,  it  is  competent  for  the 
court  In  partition  proceedings  to  direct  .that  such 
land  shall  be  valued  as  it  was  with  the  timber  on 
it,  and  to  include  it  in  the  assignment  to  such  co- 
tenant    Obertv.Obert(1846)6N.J.Bq.897,406. 

Under  the  Alabama  statute,  giving  the  judge  of 
probate  statutory  jurisdiction  in  partition  proceed- 
ings  between  coparceners,  joint  tenants,  and  ten- 
ants in  common,  the  Judge  of  probate  cannot  take 
cognizance  of  the  equitable  right  of  the  complain- 
ant and  adjust  the  partition  so  as  to  meet  and  aat- 
29  L.&  A. 


isf  y  It,  a  partition  by  lot  being  all  that  he  can  de- 
cree, and  he  is  therefore  without  power  to  give  tbe 
commissioners  special  instructions  necessary  to 
adjust  the  equitable  rights  of  the  parties,  and  if 
such  Judge  first  acquires  jurisdiction,  equity  will 
not  Interfere  in  the  absence  of  special  clrcumstfln* 
ces  rendering  such  statutory  jurisdiction  inade* 
quate.    Wilkinson  v.  St uart  (1888)  74  Ala.  1981 

The  claim  of  a  cotenant  for  improvements  made 
by  him  will  give  a  court  of  equity  jurisdiction  to 
restrain  the  proceedings  taken  before  the  probata 
Judge  under  the  Alabama  Statute,  sections  8l»7« 
8613  of  the  Code  of  that  state.   Ibid. 

In  Husband  v.  Aldrich  (1883)  136  Mass.  817, 818.  ft 
was  stated  that  even  if  Jurisdiction  existed  Inequitr 
to  make  partition- of  lands  of  which  partition  could 
hot  be  made  at  law,  the  statute  excluded  by  clenr 
implication  such  jurisdiction  as  to  lands  which 
were  subject  to  its  provisions,  the  plain  import  of 
the  statute  being  that  partition  should  be  made  of 
lands  without  regard  to  the  state  of  the  accounts 
between  the  cotenants  tor  Improvements  or  erec- 
tions thereon,  and  that  a  part  owner  might  have 
his  part  of  the  land  set  off  to  him,  although  ho 
may  not  have  paid  as  much  for  it  in  proportion  aa 
his  cotenant  paid,  and  although  he  might  be  in- 
debted to  his  cotenants  for  Improvements  upon 
the  lands,  and  any  right  to  a  partition  not  accord- 
ing to  the  Interests  of  the  tenants  in  the  land,  but 
according  to  the  Improvements  made  upon  tne 
common  property  by  them,  was  excluded. 

In  the  above  case  the  plaintiff  in  partition  lii 
equity  sought  to  have  that  part  of  the  premises 
upon  which  her  husband  built  a  house  assigned  to 
her  without  including  the  value  of  the  buUdinga 
In  the  partition,  the  erections  being  made  with* 
out  the  knowledge  or  consent  of  the  cotenant 
but  the  court  held  this  could  not  be  done,  neither 
could  the  portion  of  the  estate  upon  which  the 
house  stood  be  set  off  to  him.  IbidL 

d.  Lien  for  improvemenU, 

Tliere  can,  strictly  speaking,  be  no  liens  upon  es* 
tates  held  in  cotenancy  for  improvements  made 
thereon,  in  the  absence  of  an  express  agreement 
between  the  cotenants.  Taylor  v.  Baldwin  (1860;  19 
Barb.  582. 

Yet  with  regard  to  the  money  expended  in  Im- 
provements, equity  regards  it  as  a  lien  in  so  far  as 
it  will  refuse  to  Interfere  unless  compensation  be 
made.  Green  v.  Putnam  (1847)  1  Barb.  600;  Bobtn* 
son  V.  Moore  a892)  1  Tex.  Olv.  App.  1& 

Especially  when  one  joint  tenant  agrees  with  the 
other  that  the  latter  shall  expend  his  money  and 
improve  the  property  and  have  a  lien  on  it  for  tha 
money,  and  the  latter  does  so,  it  being  presumed 
that  the  former  by  agreement  induced  him  to  niuice 
the  expenditure.  Houston  v.  MoOluney  (1874)  8  W« 
Va.  186. 

Equity  has,  under  peculiar  eircunutanoes,  la  a 
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be  tlw  anlform  ootiTBe  tetween  members  of  a 
funll J.  Tbe  same  presumption  does  not  hold 
between  two  who  own  as  Joint  tenants  or  ten- 
ants in  common.  Thus,  I  think  neither  the 
letter  nor  reason  nor  the  equity  of  the  statute 
applies  to  parceners.  Prof.  Minor,  admitting 
that  parceners  are  not  within  the  letter  of  the 
statute,  says  that  "it  is  believed''  that  the 
common- law  rule  of  nonliability  has  been 
ehanged  by  construction  of  the  statute,  partly 
because  courts  of  equity  before  the  Statute  of 
Anne  in  England  had  obliged  parceners  to 
render  an  account,  and  partly  from  the  ir- 
resistible reasonableness  of  the  thing,  and 
partly  because  of  the  force  of  the  analogy 
between  joint  tenants,  tenants  in  common, 
and  coparceners.    2  Minor,  Inst.  437.    I  have 


examined  the  authorities  there  referred  to, 
and  find  that  this  opinion  rests  on  Drury  y. 
Dniry,  decided  in  the  year  6  of  the  reign  of 
Charles  I.,  which  does  seem  to  sustain  the 
position,  as  it  makes  one  of  two  heirs  account 
to  the  other  heirs ;  but  the  report  in  1  Rep. 
in  Ch.  48,  49,  is  so  meager  that  we  cannot 
tell  how  far  the  element  of  ouster  or  exclu- 
sion may  have  entered  into  the  case.  Dean 
y.  Wade,  Id.,  decided  ten  years  later,  sim- 
ply adopted  Drury  y.  Drury  expressly  as  a 
precedent.  No  facts  are  giyen.  £q.  Cas. 
Abr.  chap.  3,  title  Account  (A),  p.  6,  note, 
so  far  from  sustaiDin^  Prof.  Minor,  is  against 
his  position,  as  it  limits  the  equity  juris- 
diction to  joint  tenants  and  tenants  in  com- 
mon, and  that  under  the  Statute  of  Anne,  not 


f^w  cases  established  a  Uen  not  arising  out  of  con- 
traot,  or  established  by  usage.  Taylor  v.  Baldwin, 
•tipra. 

Saoh  Hen,  whenever  recognized,  belnir  founded 
upon  the  eqnitable  doctrine  of  contribution* 
Burch  v.BuToh  (1885)  8B  Ky.  dSS. 

A  claim  for  imprevements  belnflr  rather  an  equU 
table  charge  upon  the  land  improved,  than  a  right, 
title,  or  interest  in  or  to  It,  and  crives  a  cotenant  a 
lien  to  secure  compensation  to  him  for  necessary 
or  proper  improvements  made  by  him.  Curtis  v. 
Poland  0S»)  86  Tex.  6U. 

And  it  has  been  held  that  a  ootenant  maUnff  Im- 
provements with  the  express  consent  of  his  co- 
owner  acquires  a  lien  for  a  proportion  of  the 
costs,  which  may  form  the  subject  of  a  deed  of 
trust  given  by  him  upon  such  property.  Baird  v. 
Jackson  0881)  98I1L  78. 

Yet  it  does  not  follow  that  it  will  be  valid  against 
a  creditor  of  the  cotenant  having  an  attachment 
levied  on  the  property  so  as  to  constitute  a  legal 
lien,  whether  such  creditor  has  notice  or  not. 
Houston  ▼.  McCluney  a87i)  8  W.  Va.  185. 

If  two  or  more  make  a  Joint  purchase,  and  after- 
wards one  of  them  lays  out  money  in  repairs  or  im- 
provements and  dies,  the  same  is  a  lien  upon  the 
land  and  a  trust  for  the  benefit  of  the  representa- 
tives of  the  party  advancing  it,  and  such  is  the  case 
in  all  cases  of  a  joint  undertaking,  either  in  trade 
or  in  other  dealing,  the  parties  being  considered 
tenants  in  common,  or  the  survivors  as  trustees 
for  those  who  are  dead.  Lake  v.  Gibson  0789)  1 
Eq.  Gas.  Abr.  20a 

e.  hUeretttm  fmproMmentf. 

Where  the  improvements  are  undertaken  by 
one  tenant  in  common  at  the  request  of  another, 
upon  the  express  understanding  that  the  latter 
shall  furnish  his  share  of  the  oosts,  the  former  will 
be  allowed  interest  on  the  money  furnished  or  ad- 
vances beyond  his  proportion,  where  the  latter 
fails  to  make  such  allowances  and  urges  the  for- 
mer to  complete  the  work,  undertaking  to  see  that 
he  loses  nothing  by  such  advance.  Seus  v.  Mus- 
son  (1867)  23  Iowa,  880l 

Upon  the  question  of  interest  in  a  claim  for  rents 
and  profits,  see  noU  to  Gage  y.  Gage  (1890)  (N.  H.) 
f8I..B.A858. 

t.  Positfon  €f  grantee  (tfeotenant^e  Outre, 
A  grantee  under  an  executory  contract  for  the 
purchase  of  the  share  of  one  cotenant  when  par- 
tioned  is  in  equity  a  tenant  in  common  with  the 
other  owner  and  a  party  to  the  partition  proceed- 
ings, though  not  bound  by  the  express  covenant 
contained  in  the  deed  of  partition.  Venable  v. 
Beauchamp  (1835i  3  Oana,  821. 28  Am.  Dec.  74. 

The  equitable  claim  or  right  of  a  cotenant  to  re- 
imbursement or  compensation  for  improvements, 
even  if  secured  by  lien,  will  not  pass  to  a  pur- 
chaser from  a  ootenant  through  a  deed  not  sufli- 
29  L.  R.  A 


cient  to  pass  a  debt  secured  by  a  lien  created  by  a 
contract.    Curtis  v.  Poland  (1886)  66  Tex.  611. 

n.  Repairt, 

As  to  how  far  the  question  of  repairs  will  be  con- 
sidered by  way  of  deduction  in  an  action  for  use 
and  occupation  and  rents  and  profits,  see  note  to 
Gage  V.  Gage  0390)  (N.  H.)  28  L.  B.  A  829,  866^ 
headXYIIL 

a.  Cteneral  doctirine. 

In  Ooke  upon  Littleton,  642»,  and  20Q^,  it  Is  said: 
**If  two  tenants  in  common  or  joint  tenants  be  of  a 
bouse  or  mill  and  it  fail  into  decay,  and  the  one  is 
willing  to  repair  the  same  and  the  other  will  not,  he 
that  is  willing  shall  have  a  writ  c(erepar(Uione /oci- 
enda:  and  the  writ  saith  ad  reparationem  et  suetenta- 
tionem  ejuadem  domua  teneantur^  whereby  it  ap- 
peareth  that  owners  are  in  that  case  bound  %fro 
bono  pubUco  to  maintain  houses  and  mills  which  are 
for  habitation  and  use  of  men,  and  if  there  be  two 
joint  tenants  of  wood  or  arable  land,  the  one  has 
no  remedy  against  the  other  to  make  enclosure 
and  reparatiun  for  safeguard  of  the  wood  or  corn.** 

The  rule  is  based  upon  the  pre-eminence  and 
privilege  given  to  houses  by  law.  Bowies*  Case 
0616)  11  Coke,  82. 

The  above  doctrine  has  been  followed  m  Culvert 
V.  Aldrich  (1868)  99  Mass.  74, 96  Am.  Dec.  698:  Carver 
V.  Miller  (1808)  4  Mass.  550;  Anderson  v.  Grable  dSSi) 
1  Ashm.  186:  McDearman  v.  McClure  0876)  31  Ark. 
550;  Coffin  v.  Heath  (1848)  6  Met.  76. 

In  Carver  v.  Miller,  Aupra,  however,  the  court 
doubted  whether  the  doctrine  applied  to  mills,  but 
this  doubt  was  removed  by  statute  (Hev.  Stat.  1836) 
giving  co-proprietors  of  mills  in  that  state,  Massa- 
chusetts, a  right  to  repair  after  a  call  or  due  notice 
of  a  meeting  of  all  of  them  when  he  may  cause  the 
same  to  be  done  and  claim  contribution,  otherwise 
his  only  remedy  is  to  look  to  the  profits  therefor. 

But*the  repairs  must  be  necessary.  Fowler  v. 
Fowler  (1882)  60  Conn.  266. 

They  must  be  absolutely  necessary  to  save  the 
building  from  decay.  Broyles  v.  Waddel  (1872)  11 
Heisk.  82. 

And  they  must  be  necessary  to  the  enjoyment  of 
the  common  property.  Deoh*s  App.  0868)  67  Pa. 
467,472. 

So  that  for  such  as  are  both  necessary  and  per- 
manent the  repairing  tenant  is  entitled  to  reim- 
bursement. Jenkins  v.  Jenkins  0886)  (N.  J.)  5  AtU 
Bep.lSS. 

*  As  repairs  mean  ordinary  repairs  and  not  im- 
provements. McAlear  v.  Delaney  (1884)  10  N.  Y. 
Week.  Dig.  2b&, 

The  tribunal  in  which  the  action  is  tried  is 
the  judfre  as  to  such  repairs.  Anderson  v.  Greble 
(1831)  1  Ashm.  186. 

It  must,  however,  be  shown  that  the  money  has 
been  actually  expended  in  repaun.    Doane  v.  Bad- 
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mentioning  coparceners.  It  is  but  a  note 
citing  no  case.  Though  Kent  is  cited  by 
Prof.  Minor,  Kent  does  not  insert  it  in  his 
text.  It  is  an  annotator's  note,  based  on  the 
old  English  case  and  the  note  in  £q.  Cas. 
Abr.  just  mentioned,  and  the  Kentucky  case 
of  0*Bannon  ▼.  Bob&rti,  below  referred  to. 
Lomax  refers  to  same  authority.  Now,  as 
to  the  Kentucky  case  cited  by  Prof.  Minor 
(O'Bannon  ▼.  BoberU,  3  Dana,  54),  it  sup- 

gOTts  Prof.  Minor's  inclination  to  an  opinion, 
ut  examine  the  case.  The  opinion  plainly 
shows  that  Judge  Nicholas  hesitated  to  hold 
that  one  parcener  may  be  held  to  account  in 
equity  for  profits  and  rents  of  land  exclu- 
sively occupied  by  him,  saying  that  Statutes 
8  &  4  Anne,  the  source  of  ours,  applied  only 
to  joint  tenants  and  tenants  in  common,  but 
he  felt  bound  by  a  former  Kentucky  case, 
Graham  v.  Graham,  6  T.  B.  Mon.  563,  17 
Am.  Dec.  166.  When  that  case  is  examined, 
it  has  nothing  whatever  to  do  with  the  point, 
for  it  was  a  case  where  one  child  claimed  ex- 
clusively in  severalty  as  purchaser  of  their 
father  by  a  forced  title  bond.    It  was  a  c^se 


of  ouster,  where  one  heir  shut  out  BootWr 
by  adverse  claim.  The  syllabus  itself  iUtci 
that  he  held  in  severalty.  I  must  refer  to 
Chinn  ▼.  Murray,  4  Gratt.  348,  cited  bjr 
Minor.  It  is  peculiar.  A  judicial  partitioa 
was  made  in  1820,  which  lay  uncoofiroKd 
till  1886,  and  on  appeal  as  late  as  1H4S  ii 
was  reversed.  The  parties  took  poeseasioo 
and  ifl&proved  the  parcels  under  the  partitioo 
as  their  own.  .  Improvements  were  allowt^i 
as  far  as  ther  add»l  to  the  present  value. 
and  rents  and  profits  were  charged,  or  rather 
set  off.  This  case  cannot  be  said  to  hold  :be 
clear  proposition  that  a  coparcener,  merelr 
from  occupation  of  the  premises,  reoeivei 
more  than  his  share,  under  the  uaid  code  sec- 
tion, by  construction.  It  is  a  case  of  cb^rge 
to  offset  improvements,  which  I  elsewiiere 
say  can  be  done.  The  parties  had  to  be  al- 
lowed improvements,  because  made  under  the 
mistaken  l)elief  that  they  owned  the  naroeli 
in  severalty,  under  a  partition  so  long  ac- 
quiesced in,  and,  claiming  improvements, 
tliey  must  be  charged  for  use  and  occupatioo. 
Where  it  is  proper  to  allt>w  improvementa. 


ger  (181S)  12  Mass.  IB;  Mumford  v.  Brown  OSX)  6 
Cow.  476, 16  Am.  Deo.  440. 

Beyond  this  the  rlffht  to  reoover  contribution  is 
not  ordinarily  oairled.  Gardner  v.  Diederlohs  (1866; 
41  Hi.  158. 

Sinpe  the  rule  does  not  extend  to  other  repairs. 
Kidder  v.  Blzford  OSii)  16  Yt.  169, 42  Am.  Dec.  604. 

Therefore  where  the  repairs  were  notsuoh  in  the 
strict  aenae  of  the  term,  and  were  not  absolutely 
neoeaaary  as  repairs,  but  partook  more  of  the  na- 
ture of  improvements,  the  court  held  they  could 
not  be  recovered.  Taylor  v.  Baldwin  (IBGO)  10  Barb. 
682. 

So,  also,  in  Israel  v.  Israel  a868)  80  Md.  128, 86  Am. 
Dec.  571,  the  court  disallowed  expenses  Incurred 
which  did  not  add  to  the  preservation  of  the  prop- 
erty. 

It  has  been  held,  however,  that  for  repairs  which 
are  of  this  nature,  the  law  will  imply  a  promise  to 
pay,  upon  the  same  principle  that  it  will  imply  a 
promise  to  pay  joint  debts  paid  by  one  debtor. 
Fowler  v.  Fowler  a882)  50  Conn.  256. 

For  the  common  law  recognizes  the  legal  obliga- 
tion of  each  coteoantto  pav  his  just  proportion  In 
such  cases.    Alexander  v.  Ellison  (1880)  7B  Ky.  148. 

So  in  equity  they  will,  upon  refusal  to  do  so,  be 
held  to  contribute  ratably  for  such  expenditures 
upon  a  bill  for  partition.  Coffin  v.  Heath  (1843)  6 
Met.  70;  McDearman  v.  McClure  (1876)  81  Ark.  660; 
Harrison  v.  Harrison  a878)  66  Miss.  174. 

The  equitable  doctrine  being  based  upon  the  doc- 
trine that  where  the  parties  stand  in  cBqugli  jure. 
equality  of  burden  becomes  equity.  OolBn  v.  Heath, 
•upro. 

AU  acts  done  by  one  tenant  in  common  are  pre- 
sumed to  be  for  the  interest  of  all  the  cotenants, 
and  In  conformity  to  all  their  rights,  until  an  ad- 
verse claim  is  notoriously  aet  up  and  established  by 
competent  proof.  Baker  v.  Whiting  (1899)  8  Sumn. 
475. 

As  contribution  rests  upon  the  principle  that  the 
payment  has  removed  a  common  burden  and  es- 
tablished a  common  benefit.  Screven  v.  Joyner 
(1833)  1  HiU,  Bq.  260,  26  Am.  Dec  109. 

And  it  has  been  held  that  necessary  reparation 
should  be  done  and  charged  on  the  estate  when  one 
tenant  refuses  to  join  In  the  making  thereof,  or 
from  disability  Is  unable  to  do  so.  Alexander  v. 
Blllson  (1880)  70  Ky.  148. 

For  the  reason  that  tbe  Income  Is  applied  In  re- 
payment thereof  where  practicable.   Ibid, 
29L.a  A. 


And  this  for  the  reason  that,  If  one  makes  rejK  ri« 
and  the  other  receives  a  part  of  tbe  benefit,  ther 
ought  not  to  be  permitted,  by  refusing  to  unite  to 
necessary  repaiia,  to  compel  their  ootenant  to  Imr 
the  whole  expense  or  to  allow  his  Interest  to  suffer 
because  they  are  reckless  of  their  own.   Ibid. 

Yet  In  the  case  of  repairs  it  does  not  seem  to  be 
well  settled.  In  the  absence  of  statutory  provisions, 
that  one  tenant  In  common  can  make  the  neoeaBarr 
repairs  and  charge  his  ootenant  In  an  action  for 
the  amount  In  the  absence  of  oontraot.  Tajlor  r. 
Baldwin  1850)  10  Barb.  582. 

And  in  Mnssachusetts  an  action  f or  contributioo 
cannot  be  maintained  where  there  la  no  agreemeot 
or  consent  to  the  repairs.  Calvert  v.  Aldzich  lUtt) 
09  Maaa.  74, 96  Am.  Dec  608. 

So  In  Stevens  v.  Thompson  (1864)  17  K.  H.  lOB.  it 
was  questioned  whether  a  tenant  In  oommoa  of  t 
farm  could  compel  his  ootenant  to  contribute  to 
the  repairs  of  a  house  upon  the  premises  In  the  ab- 
sence of  an  agreement  respecting  the  same. 

And  a  ootenant  has  been  held  not  liable  to  ae- 
oount  for  Insurance  money  received  by  him  and 
expended  In  repairing  and  restoring  the  projjerty. 
Anneiy  v.  De  Saussure  (1887)  26  S.  GL  487. 

But  under  a  covenant  to  repair,  whleh  nioi  witk 
the  land,  the  purchaser  of  a  cotenant*s  share  is  Ua- 
ble  for  a  proportion  of  the  expenses  so  IncurroL 
Denman  v.  Prince  (1882)  40  Barb.  216. 

The  old  writ  was  not  employed  to  obtain  coDtrltro- 
tlon  for  repaira  previously  made,  but  to  compel  Uie 
tenant  to  make  such  repetaa,  under  tbe  order  aod 
direction  of  the  court,  as  are  adjudged  to  be  proper. 
and  was  not  In  use  in  these  states.  If  cDearmao  r. 
McQure  (1876)  81  Ark.  660. 

Bat  the  writ  will  not  He  where  tbe  repairs  havs 
been  made  under  an  agTeementexpresB  orlmplied. 
Coffin  V.  Heath  (1818)  6  Met.  76. 

It  applies  only  as  against  a  ootenant,  and  octii 
against  a  reversioner.  Carver  v.  Miller  (180D  4 
Mass.  660. 

Action  upon  the  case  la  now  substituted  tberefor. 
Doane  v.  Badger  (1616)  12  Mass.  66. 

So  no  tenant  in  common  has  a  right  to  tbe  ezcla- 
Blve  use  of  the  common  property  for  tbe  peyment 
ot  repairs,  unless  they  have  been  made  inconfona- 
Ity  with  the  Maine  Statutes,  chapter  86.  Buck  f. 
Bpofford  a849)  81  Me.  84. 

An  agreement  between  cotenants  to  occupy  ia 
severalty  according  to  their  Interesta,  each  to  mtkb 
necessary  repairs  to  a  certain  value  In  sevefalty«iU 
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rents  and  proflts  should  be  charged.  Where 
it  is  proper  to  charge  rents  and*  profits,  im- 
provements should  be  allowed.  The  decree 
in  the  case  says  that,  ''under  the  circum- 
stances of  the  case/  Justice  required  an  al- 
lowance for  improTements,  and  then  said 
that  rents  and  profits  be  charged.  The  opin- 
ions do  not  touch  on  the  point.  They  do 
not  consider  whether  the  said  statute  naming 
ioint  and  in  common  tenants  includes  within 
Its  equity  coparceners.  The  matter  was  not 
discussed,  not  even  mentioned.  The  Vir- 
ginia cases  sustaining  an  account  are  cases 
of  Joint  tenants  and  tenants  in  common.  So 
th#two  West  Virginia  cases  cited  above. 
If  there  is  a  case  in  either  state  pointedly 
holding  that  a  mere  sole  use  by  a  coparcener 
subjects  him  to  account,  I  have  not  seen  it, 
except  Frjf  v.  Payne,  82  Va.  759,  holding, 
by  a  mere  remark,  a  parcener  liable  to  ac- 
count for  sole  use ;  but  there  was  no  consid- 
eration of  the  point  whether  the  statute  ap- 
plied to  parceners,  but  it  was  assumed  it  did. 


The  distinction  between  parceners  and  Joint 
tenants  or  tenants  in  common  was  not  thought 
of.  So,  I  do  not  think  these  parceners  could 
by  law  demand  an  account  c^  use  and  occu- 
pation«  But,  in  addition,  all  the  parceners, 
save  one,  including  the  plaintiff,  by  uniting 
in  the  form  of  a  letter  signed  by  all  as  an 
agreement,  declared  that  they  did  not  wish 
the  hotel  to  go  into  the  hands  of  strangers, 
and  wished  Broyles,  then  in  possession,  not 
to  leave  it,  but  to  keep  it  and  use  it,  and 
insure  and  paint  and  repair  it,  and,  after 
all  the  improvements  contemplated  by  it  had 
been  made,  if  he  thought  the  heirs  were  en- 
titled to  anything  he  could  pay  ;  but,  if  he 
thought  they  were  not,  then  pav  nothing, 
leaving  it  to  him,  and  they  would  be  satis- 
fied.   This  wasIApril  17,  1884.    It  spoke  no 


intent  to  charge  back  rent,  but  by  plain  im- 
plication disclaimed  it,  and  disclaimed  an 
intention  to  charge  in  future.  The  suit 
would  not  change  this.  Mrs.  Broyles  still 
had  right  till  partition  or  sale,  so  she  did 


Kpain  ezoeedinff  sacb  value  to  be  obarged  Jointly 
to  the  partiea  aooordlng  to  their  iDterest,  was  con- 
strued as  meaning  that  whenever  repairs  at  any 
ooe  time  heoame  neoessary,  not  ezoeeding  snob 
BpeoUled  amount,  they  were  to  be  made  at  the  sole 
expense  of  the  tenant,  but  if  the  repairs  required  at 
one  time  were  more  than  snch  sum,  the  wbole  was 
to  be  Joint  charged.  Kidder  v.  lUzford  0»U)  IflVt. 
160,42  Am.  Dec  50&.1 

Wbere  there  was  a  Joint  promise  to  iwy  for  the  re- 
paim  doneby  one  ootenant^tnd  the  evidence  showed 
that  the  nndertaklnir  was  several,  and  after  the  re- 
pairs were  completed  one  of  the  defendants  per- 
formed his  part  of  the  asTeement,lt  was  held  the  ac- 
tion must  be  hronsht  agalm»c  the  other  defendants 
severally  for  the  performance  by  each  of  his  part« 
and  not  against  them  Jointly.  Converse  v.  Ferre 
(1814)  11  Mass.  82S. 

Under  Mass.  Stat.  179B,  ohap.  T4,  •  0,  the  major 
part  of  the  proprietors  In  interest  on  any  mDl  agree- 
iDff  to  repair  or  rebuUd,  may  do  so,  and  are  to  be 
reimbnreed  out  of  the  profits  in  case  any  proprie- 
tor refuses  to  agree  to  the  reparation  or  rebuUding 
or  to  pay  his  proportion  of  the  expenses,  and  are 
entitled  to  their'action  against  the  deficient  propri- 
etor to  recover  the  same,  and  any  particular  con- 
tract to  repair  or  rebuild,  entered  into  by  the  pro- 
prieton,  is  not  to  be  avoided  by  the  act.  The  above 
statute,  however,  applies  only  to  a  part  owner* 
and  not  to  his  hetes  or  assignees.  Garver  v.  MiUer 
(1806)  4  Mass.  6G9. 

The  oommoa  law  gives  no  right  of  action  by  one 
tenant  in  common  expending  mcne  than  his  share  In 
repairing  the  common  property  against  the  defi- 
cient tenants.  It  gives  a  right  of  action  In  respect 
to  co-owners  of  mllla  for  the  balance  Justly  due 
from  one  for  the  repair  of  the  Joint  property.  Oon- 
vene  v.  Vafre.aupra. 

K  IMMUty  *n  amanptiL 

Aflsumpatt  will  not  lie  b^  one  tenant  In  oommon 
against  another  for  repairs  to  the  land,  though 
they  be  proper  or  neoessary,  without  a  previous 
request  to  Join  In  the  repairs  and  a  refusal  thereof. 
Mumford  V. Brown  (18»}6Gow.  478,10  Am.  Dea 
iiO. 

hi  the  above  case  the  court  questioned  whether 
asBumpsit  would  he  the  proper  remedy,  even 
though  there  wsce  a  prior  request  and  refusal. 
IMA  i-  -i 

But  if  a  tenant  in  common  has  expended  money 
forthe  Jotait  benefit,  and  does  not  bring  In  ques- 
tion the  tltls  to  the  land,  he  may  recover  In  as- 
umpsit  of  bis  oofeenant  the  sum  expended  by  him 
MLR.  A. 


beyond  his  Just  proportion.   Gwlnneth  v.  Thomp- 
son OSSfO)  9Tf»ick.  81,10  Am.  Dec.  860. 

c.  Neeeaaity  of  a  demand  and  notfes. 

At  law  one  tenant  In  common  can  compel  the 
other  tenants  to  Join  in  the  ezpeose  of  reparations 
of  a  house,  where  the  reparations  are  necessary  to 
the  preservation  or  enjoyment  of  the  estate,  but 
in  order  to  sustain  his  action  he  must  show  a  re- 
quest to  unite  In  a  refusal  as  well  as  an  actual  ex- 
penditure; in  snch  a  case  the  expenditure  is  for 
the  benefit  of  aU  the  tenants,  and  contribution  Is 
enforced  on  the  principle  that  parties  standing  in 
equal  rights  are  bound  to  bear  an  equality  of  bur- 
den. Lou  valle  v.  Menard  a844)  6  Ul.  80, 41  Am.  Dec 
161;  Kidder  v.  Rixford  a844j  10  Yt,  ISO,  48  Am.  Dea 
504;  Coflin  v.  Heath  (1848)  6  Met.  76;  Oalvert  v.  Aid- 
rich  (1808)  00  Mass.  74, 06  Am.  Deo.  006. 

Such  request  and  refusal  are  neoessary  before  as- 
sumpsit will  lie  for  repairs,  or  the  common-law  writ 
dereparationefaofenda.  Green  v.  Putnam  (1847)  1 
Barb.  600. 

So  damages  cannot  be  recovered  until  after  the 
request  and  refusaL  Doane  v.  Badger  (1816)  U 
Mass.  66. 

The  New  Hampshire  Statutes,  ed.  1880, 186  (Bev. 
Stat.  chap.  186), which  provide  that  the  necessary  re- 
pairs in  mills,  mill  dams,  or  flumes  owned  by  Joint 
tenants  or  tenants  In  common  shaU  be  made  by 
such  owners  in  proportion  to  their  respective  In- 
terests, contain  no  provision  relative  to  the  re- 
pairs of  houses,  and  it  is  said  that  In  order  to  main- 
tain such  action  it  must  be  proved  that  there  was  a 
previous  notice  and  opportunity  given  to  the  co- 
tenant  to  make  repairs.  Stevens  V.Thompson  (18461 
17  N.  H.  108. 

And  see  Garver  v.  Miller  (IBOB)  4MasB.  660,  mipn^ 
headlUa. 

d.  lAen  fornpaHn^ 

When  houses  situated  on  the  Joint  property  are 
falling  Into  decay,  and  one  tenant  out  of  his  own 
means  makes  reparation,  he  should  not  only  be  en^ 
titled  to  contribution,  but  should  be  secured  by  a 
lien  on  the  interest  of  his  ootenants,  especially  If 
they  refuse,  or  being  under  dlsabiil^  are  unable 
to  consent,  to  bear  their  share  of  the  expense. 
Alexander  v.  Ellison  (1880)  70  Ky.  148. 

Not  only  would  they  be  personally  liable  to  eon- 
tribute  in  equity,  but  their  estate  will  be  subjected 
to  a  lien,  whether  the  tenants  agree  to  repair  or 
not.  If  by  the  repairs  a  common  benefit  has  been 
conferred  on  the  owners  so  that  «r  aequo  el  Ixmo 
they  ought  to  pay  for  such  a  benefit.  CoflBn  v. 
Heath  (1848;  6  Met.  T6.  B.  W. 
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not  exclude  an  actual  effort  at  entry  and  en- 
joy men  t  by  others.  Let  the  question  of  lia- 
bility for  use  and  occupation  be  settled  as  it 
may  on  general  principles  of  law.  This 
agreement  in  this  case  repels  a  charge. 

Next,  aa  to  improvements  claimed  by  L. 
E.  Ward.  Can  be  be  allowed  for  them?  One 
ioint  tenant  or  tenant  in  common  at  common 
law  could  compel  others  to  unite  in  the  ex- 
penses of  the  necessary  reparation  of  a  house 
or  mill  owned  by  them,  though  the  rule  is 
limited  to  these  parts  of  the  common  prop- 
erty, and  does  not  apply  to  fences  enclosing 
wood  or  arable  land.  This  right  was  en- 
forced by  a  writ  de  repcbrcUione  faeienda.  It 
did  not  apply  to  past  repairs,  and  could  only 
be  resorted  to  after  request  to  unite  in  the 
repairs  and  refusal.  1  Lomax,  Dig.  (504) 
648;  2  Minor,  Inst.  480;  4  Kent,  Com.  870. 
It  was  confined  to  a  mill  or  houses,  because 
it  is  for  the  public  good  to  maintain  houses 
and  mills,  which  are  for  the  habitation  and 
use  of  men,— as  Lard  Coke  said. in  Co.  Litt. 
2006;  Id.  646;  "If  there  be  two  Joint  ten- 
ants of  wood  or  arable  land,  the  one  has  no 
remedy  against  the  other  to  make  inclosure 
or  reparation  for  safeguard  of  the  wood  or 
corn.*  Bowles*  Caw,  11  Coke,  82.  I  have 
no  doubt  this  old  common- law  writ,  though 
disused,  might  yet  be  resorted  to.  It  ap- 
plies to  future,  not  past,  repairs.  Freem. 
Coten.  g  261 ;  Calvert  v.  Aldrich,  99  Mass. 
76,  96  Am.  Dec.  698.  I  think  it  can  be 
safely  laid  down,  with  the  exception  stated, 
no  joint  tenant,  tenant  in  common,  or  par- 
cener can  compel  hig  cotenant  to  make  im- 
grovcments,  or  maintain  an  action  against 
im  personally  to  compel  him  to  contribute 
to  the  expense  of  improvements  made  by  him 
upon  the  estate,  without  his  consent,  express 
or  implied,  or  fix  it  as  a  lien  on  his  inter- 
est in  the  estate.  One  cannot  improve  his 
fellow  out  of  his  estate.  He  has  voluntarily 
put  improvements  on  land  of  another,  know- 
ing his  right,  and  he  cannot  impose  a  debt 
on  him  or  his  estate  without  his  consent. 
Freem.  Coten.  g§  261,  262 ;  Aldrich  ▼.  Bus- 
band,  181  Mass.  480 ;  Husband  v.  Aldrich,  185 
Mass.  317 ;  Kelson  v.  Clay,  7  J.  J.  Marsh. 
138,  23  Am.  Dec.  887 ;  Hancock  v.  Dap,  Mc- 
Mull.  Eq.  69,  86  Am.  Dec.  298;  Scott  v. 
Guernsey,  48  N.  Y.  106 ;  Calvert  v.  Aldrich, 
99  Mass.  74,  96  Am.  Dec.  698 ;  Mumford  v. 
Brown,  6  Cow.  475.  16  Am.  Dec.  440.  It  is 
not  the  case  of  one  making  improvements 
in  good  faith  believing  the  land  to  be  his. 
The  common  law  denied  such  a  one  relief, 
and  it  is  only  allowed  by  statute.  Code, 
chap.  91.  It  seems  that,  where  a  tenant  in 
common  or  joint  tenant  is  called  on  for  rents 
and  profits  in  equity,  he  may  deduct  ordi- 
nary repairs  on  the  principle  that  he  who 
asks  help  from  a  court  of  equity  must  do 
equity.  Hannan  v.  Osbom,  4  raige,  348, 
8  L.  ed.  463 ;  Ruffners  v.  Lewis,  7  Leigh,  720, 
743,  80  Am.  Dec.  518;  2  Minor,  Inst.  420;  1 
Story,  Eq.  Jur.  ^  655 ;  Graham  v.  Piei-ce,  19 
Gratt.  28,  100  Am.  Dec.  608,  syllabus  6; 
Freem.  Coten.  §  279.  Where  partition  is 
made,  the  part  improved  should,  if  not  pre- 
judicial to  others,  be  allotted  to  the  one  who 
made  improvements,  estimating  its  value 
without  improvements.  2  Minor,  Inst.  420; 
29  L.  R.  A. 


Patrick  ▼.  Marsfialt,  2  Bibb,  41.  4  Am.  I>ec 
670;  Nelson  v.  CUy,  7  J.  J.  Marsh.  !»  2» 
Am.  Dec.  387.  But  if  this  cannot  be  dune, 
he  to  whom  the  improvement  falls  does  not 
have  to  pay  for  it.  Ifelson  ▼.  Ciay,  •mpra. 
Where  improvements  are  made  wi^  cooseDt 
of  the  cotenants,  they  are  personally  bound, 
and  the  demand  is  a  lien  on  their  shareSb 
Houston  V.  McCluney,  8  W.  Va.  135 ;  Frewn. 
Coten.  §  262. 

It  seems  to  be  claimed  in  the  brief  of  ooon- 
sel  that  the  letter  to  L.  M.  Broyles,  written 
by  some  of  the  heirs,  justifies  a  chari^  by 
L.   E.   Ward  for  improvements.     After  re- 
questing him  not  to  leave  the  house,  ba#to 
stay,  it  recited  what  he  ought  to  pay,  tiz., 
keep  and  use  the  property,  have  it  insured, 
keep  taxes  paid,  keep  the  house  in  good  re- 
pair ;  and  then  s&id : "  Go  to  work  and  haye  the 
house  painted  and  repaired  as  in  your  opin- 
ion you  think  it  should  be ;  and,  after  all 
this  improvement  has  been  made,   if  you 
think,  after  calculating  the  expenses  of  the 
Improvements  and  the  taxes,  etc.,  which  you 
may  have  paid  heretofore,  that  Uie  heirs  are 
entitled  to  anything,  then  you  can  arrange 
and  pay  them  their  proportion ;  and  if  yon 
think  that  nothing  is  coming  to  the  heire 
after  paying  for  painting,  etc.,  then  we  are 
satisfied."    This  did  not  refer  to   improve- 
ments made  by  L.  K  Ward  before  the  let- 
ter, but  to  future  improvements.     The  word 
**paid"  refers  to  taxes.     But  although  it  be 
law  that  one  coparcener  cannot,  without  con- 
sent,   make  permanent   improvementa.    and 
charge  his  coparcener  or  his  share  with  their 
cost,  where  the  estate  is  partible  in  kind,  as 
a  tract  of  land,  how  is  it  in  the  case  of  a 
house  or  land  which  is  impartible  in  kind 
for  any  reason,  so  that  it  has  to  be  sold  in 
order  to  effect  a  partition,  as  was  the  case  in 
the  present  instance?    Is  there  no  differenoe 
here?    Circumstances  alter  cases.    Is  it  right 
for  a  court  of  justice  to  sell  the  land  greatly 
increased  in  value  by  the  expenditure  of  one 
brother,  and  put  the  money  into  the  pocket 
of  another  with  its  eyes  shut  to  the  fact  that 
the  property  brought  more,  a  great  d^,  by 
reason  of  the  new^'house  built  bj  one  of  the 
brothers?    Ought  it  not  to  be  ascertained  how 
much  the  value  was  enhanced  by  the  improve- 
ments, and  pay  the  amount  of  enhancement  to 
the  one  whose  means  produced  it,  and  divide 
the  balance?    This  is  different  from  the  case 
where  there  is  division  in  kind.    In  the  later 
case,  to  charge  the  brother  who  did  not  con- 
sent to  the  improvement  is  to  force  upon  him  a 
debt  he  did  not  assent  to,  and  to  mortgage 
his  estate  with  a  debt  which  he  cannot  pay 
and  which  will  take  away  his  patrimony. 
One  ought  not  to  be  made  a  debtor  without 
his  consent ;  but,  where  the  whole  is  to  be 
converted  into  money  and  distributed,  an- 
other principle  is  admissible,  doing  harm  to 
no  one  and  justice  to  all.     The  others  get 
just  what  they  would  have  received  without 
the  improvements,  and  the  one  making  them 
is  reimbursed.     I  have  observed  that  in  Illi- 
nois this  doctrine  has  been  frequently  ap- 
plied.   Louvalle  v.  Menard,  41  Am.  Dec.  161, 
and  noU;  Howey  v.  Goings,  13  111.  95,  54 
Am.    Dec.    427;   Dean  ▼.   O'Meara,   47  111. 
120.    And  on  further  search  I  find  thisexcep- 
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tion  approTed  In  Moof  ▼.  Thorp,  10  R.  L 
655.  7  X.  R.  A.  781.  I  think  Elrod  r.  KeOsr, 
89  Ind.  888,  would  also  allow  it  in  such  a 
case  aa  we  haye  in  hand.  AUeman  r.  Hawley, . 
117  Ind.  583,  doea.  It  does  not  follow  that 
tba  original  ooat  of  improvements  be  given, 
but  the  actual  enhancement  of  value  at  time 
of  sale  by  reason  of  improvemento  is  ascer- 
tained. See  opinion  in  last-cited  case,  and 
in  Moon  V.  WuUarMon,  10  Rich.  Eq.  828,  78 
Ajdi.  JOec  98.  The  opinion  in  the  last  case 
veiy  properly  says  that,  if  the  cost  of  im- 
proTements  be  allowed,  ''it  would  subject 
the  owner  to  the  want  of  judgment  or  econ- 
omy of  the  improver,  and  render  him  liable 
to  be  bailt  out  of  his  land  bv  the  improvi- 
dence of  his  tenant.  *  I  would  add  that  the 
improyement  may  have  depreciated  from  some 
time  before  the  sale. 

It  is  objected  that  the  bill  does  not  charge  a 
request  on  the  part  of  the  cotcnant  for  the  im- 
provements. It  would  be  necessary  to  charge 
them  otherwise  than  as  indicated  above,  but 
it  is  not  necessary  to  so  charge  them ;  that 
Is,  as  a  simple  increase  of  value. 

It  follows,  from  what  has  been  said,  that, 
while  there  could  be  no  claim  for  use  and 
occupation  against  Bioyles  and  his  wife,  yet 
the  decision  of  the  court  below  is  wrong  in 
wholly  disallowing  all  claim  for  improve- 
ment made  by  the  plaintiff  out  of  the  pro- 
ceeds of  sale,  in  the  manner  above  stated, 
which  was  directed  to  be  made  because  the 
property  was  found  insusceptible  of  parti- 
tion. 

A  leferenoe  was  made  to  a  commissioner, 
and  his  report  charged  rents  and  profits  to 
Mrs.  Broyles  for  the  notel,  and  to  the  plain- 
tiff for  the  stable,  and  charged  Mrs.  Broyles, 
as  the  owner  of  five  sixths  of  the  property, 
with  Ave  sixths  of  the  money  spent  by  the 
plaintiff  in  improvements.  '  The  commis- 
sioner made  a  part  of  his  report  a  deposi- 
tion of  the  plaintiff,  and,  as  the  report  im- 
ports, there  was  no  other  oral  evidence  before 
aim.  Taking  that  deposition  alone,  it  sup- 
ports the  report  as  to  the  charge  for  improve- 
ments, as  it  shows  consent  on  the  part  of  the 
cotenants.  No  exception  was  made  within 
ten  days,  and  the  plaintiff  contends  that  the 
result  reached  and  returned  by  the  commis- 
sioner must  be  taken  as  correct,  and  cannot 
be  impaired  bv  after-exceptions  and  evidence 
afterwards  taken,  and  that  the  court  could 
not,  upon  depositions  afterwards  taken,  over- 
turn and  reject  the  result  reached  by  the 
commissioner,  but  must  confirm  or  recommit. 
Ward  V.  Ward,  21  W.  Va.  262.  The  plain- 
tiff's depnRition  must  be  considered  a  part 
of  the  re  ,— a  part  of  its  face.  Lynch  v. 
Bmry,  2i>  vV.  Ya.,  opinion  page  424;  Ke$Ur 

▼.  Zy<wi,  40  W.  Va .    It  is  plain  that 

"  we  decide  the  exception  only  by  the  face 
of  the  report,  including  that  deposition,  we 
must  overrule  it,  because  the  deposition  sus- 
tains the  report  in  the  point  of  view  of  fact. 
«it  after  the  report,  and  we  will  say  after 
the  exception,  the  defense  took  depositions. 
Pey  deny  the  statement  of  the  plaintiff's 
Reposition,  that  the  other  heirs  agreed  that 
the  plaintiff  make  the  improvements.  The 
wurt  read  them  on  the  hearing.  Could  they 
oe  read  to  impair  the  finding  of  the  report 
^L.R.  A. 


in  favor  of  the  plaintiff  as  to  the  Improve- 
ments ?  This  may  seem  at  first  an  immaterial 
question,  since,  as  abovB  stated,  the  plaintiff 
ought  to  be  allowed  out  of  the  sale  an  amount 
equal  to  the  amount  of  increase  of  value  at 
the  time  of  sale  imparted  to  the  property 
by  the  improvements ;  but  a  second  thought 
makes  It  material,  in  this :  that  if  there  was 
an  agreement  between  the  parties  that  the 
improvements  be  made,  that  would  entitle 
the  plaintiff  to  perhaps  a  larger  recovery, 
that  is,  the  original  cost  of  improvements 
with  interest  from  the  date  when  made, 
while,  if  there  was  no  request,  he  would 
get  out  of  the  sale  the  mere  increase  of  val- 
ue. Can  these  depositions  be  read  then?  If 
there  had  been  no  exception,  they  could  not, 
as,  without  exceptions,  a  report  is  taken,  as 
to  adult  parties,  to  be  correct,  and  will  not 
be  examined  by  the  court  except  for  errors 

on  its  face.    Ke$t9r  v.  Ly<m»,  40  W.  Ya. . 

But  where  there  Is  an  exception,  but  not 
within  ten  days,  how  is  it?  Where  the  party 
says  that  he  does  not  Intend  to  be  regarded 
as  admitting  the  correctness  of  the  report, 
but  excepts  to  it,  and  appeals  to  evidence 
subsequently  presented  in  the  case,  can  he 
overthrow  the  report  with  that  evidence?  Is 
he  unalterably  bound  by  the  report,  if  not  er- 
roneous on  its  face?  If  he  had  excepted  with- 
in ten  days,  he  could  have  taken  other  evi- 
dence, and  the  commissioner  could  retain  the 
report  to  await  it,  and  upon  it  make  remarks, 
or  even  make  a  further  or  amended  report.  I 
think  this  is  so  because  section  7,  chapter 
129,  Code,  says  that,  if  exceptions  be  taken 
within  ten  days,  the  commissioner  shall  with 
his  report  **  return  the  exceptions,  and  such 
remarks  thereon  as  he  may  deem  pertinent 
and  the  evidence  relating  thereto."  Judge 
Green  expressed  the  same  opinion  in  Lynch  v, 
Henry,  25  W.  Va  428.  I  have  some  question 
as  to  the  last  matter,  but  think  it  tenable, 
and  that  the  rule  may  be  convenient  in  prac- 
tice. The  code,  after  providing  for  exceptions 
before  the  commissioner  within  ten  days,  goes 
on  to  add :  **  But  any  party  may  except  to 
such  report  at  the  first  term  of  the  court  to 
which  it  is  returned,  or  by  leave  of  the  court 
after  such  term."  What  does  this  mean?  It 
may  be  asked  of  what  use  such  exception,  if 
evidence  taken  after  the  return  of  the  report 
cannot  be  read?  The  answer  can  be  given, 
that  the  party  may  think  the  commissioner 
has  reached  the  wrong  conclusion  on  the  evi- 
dence, and,  desiring  to  have  it  reviewed,  de- 
sires to  except  to  f;et  rid  of  the  admission  of 
its  correctness  which  would  operate  against 
him  from  cilence,  and  designs  to  ask  the  court 
to  review  the  evidence,  it  it  has  been  made 
part  of  the  report,  and,  if  it'has  not  been,  then 
to  ask  the  court  to  order  the  evidence  to  be 
certified  to  be  read  with  his  exception,  which 
he  may  do,  if  he  has  been  prevented  from 
excepting  within  the  ten  days.  Arnold  t. 
Slaughter,  86  W.  Va.  590,  syllabus  4. 

If  we  say  that  after  a  report  has  been  made 
a  party  may  go  on  and  take  depositions,  and 
have  them  r^ul,  we  introduce  confusion  in 
practice,  install  a  bad  practice,  and  put  a 
premium  upon  negligence  and  delay.  A  case 
IS  referred  to  a  commissioner.  He  gives  no- 
tice, and  proceeds  to  execute  the  order  of  ref- 
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erence.  The  parties  ought  to  attend  before 
him.  They  can  be  ^ucn  better  heard  upon 
the  facts  before  a  commissioner  than  in  court. 
It  is  the  most  important  proceeding  in  the 
case,  save,  perhaps,  the  final  hearing;  in 
many  cases  even  more  important  than^that. 
If  the  action  of  the  commissioner  is  unsatis- 
factory,  the  party  can,  within  ten  days  after 
he  has  finally  announced  his  conclusion  by  a 
completed  report,  except,  and,  if  he  does  not 
want  more  evidence,  ask  the  commissioner  to 
certify  the  evidence  to  the  court  for  its  re- 
view ;  and  if  he  is  surprised  at  the  inferences 
drawn  by  the  commissioner  upon  that  evi- 
dence, and  Uiinks  he  can  strengthen  his  case 
by  additional  evidence,  he  can  except  within 
ten  days,  and  take  more  evidence,  and,  under 
DToper  otroumstances,  the  commissioner  will 
delay  returning  his  report  to  enable  the  party 
to  do  so,  as  the  statute  giving  him  right  to 
take  such  evidence  ought  to  be  liberally  con- 
strued to  promote  a  fair,  full  hearing ;  and 
then  the  commissioner  c%n  report  on  such 
evidence,  or  make  an  amended  report,  fx  send 
up  his  original  report,  the  exceptions,  and  all 
the  evidence,  old  and  new.  After  all  the 
toil  before  a  commissioner,  after  he  has  given 
his  decision,  and  after  the  full  opportunitv 
for  a  hearing  before  him,  a  negligent  liti- 
gant ought  not  to  be  allowed  to  reopen  the 
case,  often  to  the  inconvenience  and  surprise 
of  the  oUier  party.  If  so,  where  the  utility 
of  this  tedious  hearing  before  that  important 
auxiliary  of  the  court,  the  commissioner?  It 
would  be  an  almost  meaningless  performance. 
We  do  not  think  the  oode  moans  such  a  re- 
opening by  giving  right  to  except  at  the  first 
term  after  the  report.  We  think  such  after- 
taken  depositions  cannot  be  read  on  the  hear- 
ing to  impair  the  report,  as  was  done  in  this 
case.  We  think  the  only  office  they  can  per- 
form is  to  support  a  motion  for  a  recommittal 
of  the  report,  or  to  suggest  to  the  court,  where 
It  appears  contrary  to  justice  to  confirm  the 
report,  the  propriety  of  such  rehearing  before 
the  commissioner ;  but  on  such  evidence  the 
court  cannot  overturn  the  report,  or  remodel 
or  restate  the  account,  which  may  work  great 
injury  and  surprise  to  the  other  party,  but 
must  recommit  the  report,  if  dissatisfied  with 
it.     Ward  v.  Ward,  21  W.  Va.  202. 

I  have  said  this  much  upon  this  matter  of 
commissioners*  reports  because  of  the  im- 
portance, in  every  day's  practice,  of  proper 
understanding  as  to  proceedings  before  com- 
missioners, and  the  frequent  controversies 
arising  upon  them.  Under  these  views,  it 
would  have  been  error  to  overturn  the  report, 
based  on  the  theory  that  the  improvements 
were  made  with  the  consent  and  agreement 
of  the  coheirs,  but  for  the  fact  that  the  bill 
and  amended  bill  have  no  allegation  that  the 
coheirs  requested  such  improvements  to  be 
made  or  consented  thereto.  As  this  was  not 
charged,  the  finding  of  the  report  is  error 
apparent  on  its  face,  and  vindicates  the  action 
of  the  court  against  the  argument  that  only 
20L.Kiu 


by  using  the  after- taken  depositions  It  re- 
jected the  finding  of  the  report.  Does  it 
thence  follow  that  the  total  disallowanoe  of 
-anything  to  the  plaintiff  is  justified  by  this 
omission  in  the  bills?  By  no  means.  The 
bills  charged  the  fact  of  the  improvements, 
and  that  tne  hotel  property  itself  was  not 
susceptible  of  partition,  and  must  be  sold, 
and  the  same  decree  which  disallowed  ail 
compensation  for  improvements  subjected  the 
property  to  sale  in  order  to  divide  its  pro- 
ceeas,  and  upon  those  facts  the  plaintiff  was 
entitled  to  something  on  the  principle  of 
incressed  value  above  stated.  Nor  ought 
the  court  to  have  confirmed  the  report  and  de- 
creed its  full  finding,  because  it  allowed, 
not  an  amount  for  increased  value,  but  the 
account  of  expenditure  by  the  plaintiff  In 
improvements,  and  because  it  charged  use 
ana  occupation.  There  ouffht  to  have  been 
)i  recommittal  to  ascertain  the  amount  of  in- 
creased value,  viewing  the  case  on  those  factSL 
The  court  could  not  make  a  new  statement. 
If  the  plaintiff  amended  his  bill  by  the  al- 
legation wanting,  he  could  have  claimed 
the  account  filed  by  him,  with  interest,  if 
he  could  succeed  In  sustaining  the  theory  or 
contention  that  his  coparceners  agreed  to  the 
making  of  improvements  by  him,  but  with- 
out such  allegation  he  could  not.  He  can 
still  amend  his  bill  to  that  effect^  If  he 
wishes  to  do  so. 

It  is  contended  that  In  no  view  can  the 
plaintiff  claim  anything  at  all  for  the  im- 
provements, since  they  were  made  in  1879, 
while  the  father  yet  lived,  and  his  estate  by 
the  curtesy  existed,  and  the  heirs  had  only 
an  estate  in  reversion,  not  in  possession,  and 
the  improvements  were  made  for  and  by  the 
father.  All  the  children,  save  two  daugh- 
ters, continued  to  reside  in  the  home  as  a 
family  with  their  father,  after  the  mother *s 
death,  and  the  existence  of  this  curtesy  would 
not  prevent  any  reversioner,  by  agreement 
with  the  others,  from  making  improvements 
beneficial  to  the  inheritance,  and  charging 
the  property  with  them.  Nor  would  it  debar 
one  from  claiming  such  increase  of  value  in 
the  reversion  or  inheritance  as  his  improve- 
ments imparted.  Of  course,  were  it  shown 
that  the  plaintiff  contracted  with  the  father 
to  make  them;  if  the  father  became  his 
debtor,  his  sole  debtor,  for  them,  and  he 
looked  to  the  father  for  pay,^he  could  claim 
nothing  from  the  heirs.  I  do  not  consider 
that  the  evidence  at  present  shows  such  a 
case  as  enables  us  to  say  this. 

So  much  of  the  decree  complained  of  as  dUal- 
lotce  the  claim  of  the  plaintiff  or  Latina  BroyUe 
or  L,  M,  BrcyUe  for  repaire,  improvemente, 
or  rente  ie  retereed,  and  the  cause  remanded  for 
further  proceedings  in  respect  thereto,  ac- 
cording to  principles  above  stated  so  far  as 
applicable,  and  further  according  to  prin- 
ciples governing  courts  of  equity  Ib 
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fttet  that  tiM  magror  of  »  elty  Is  alflo 
the  preoldeBt  And  »  stockholder  of  » 
^as  eompaay  which  f  nnitohet  gas  to  the  city, 
not  by  Tlrtne  of  any  oontraot,  but  by  xequlrement 
of  law,  when  the  mayor  has  no  authority  in  the 
matter  of  procnrinv  the  isbb,  does  not  defeat  the 
rlffht  to  enforce  payment  from  the  city,  although 
tlie  charter  of  the  olty  provides  that  no  officer 
■hall  \)e  directly  or  indirectly  interested  in  any 
oontraot,  work,  or  boslness,  or  the  sale  of  any 
article  for  which  payment  is  to  be  made  from 
the  city  treasury,  and  that  ail  contraots  in  yiola- 
tlon  thereof  shall  be  Yoid. 

09eptemberl8,]ilXD 

APPEAL  by  defendant  from  a  Judgment  of 
the  Saperjor  Court  for  Sacramento  County 
Chanting  a  writ  of  madamus  to  compel  defend- 
aDt  to  audit  a  dalm  by  plaintlif  against  the 
city  of  Sacramento  for  gas  fumiahed  it    Af- 

The  facta  are  stated  In  the  Commissioner's 
apinion. 

Meun,  J.  Frank  Brown  and  Clinton 
Ii.  White,  for  appellant: 

Bespondent  is  not  entitled  to  haye  this  judg- 
ment affirmed  until  it  can  establish  to  the  satis- 
faction of  the  court  that  a  shareholder  in  a 
corporation  organized  and  conducting  business 
for  profit  is  not  interested  directly  or  indirectly 
In  contracts  made  by  the  corporation. 

The  situation  here  is  such  as  to  bring  the  case 
within  the  mischiefs  provided  against  in  sec- 
tion 211  of  the  charter. 

TbddY.  Bobinstm,  54  L.  J.  Q.  B.  47;  Dwight 
▼.  Palmer,  74  SL  296;  San  Diego  y.  San  Diego 
SL.A.B.  a!>.44Cal.  106;  Shakespear  v.  Smith, 
n  Cal.  688:  Fiw^y.  Bitenide  db  A.  M,  Oo.  87 
Cal.  607:  Oapnm  ▼.  Mteheock,  08  CaL  427; 
Wiekenham  v.  OriUenden,  08  CaL  20. 

Mr.  A.  L.  Harty  for  respondent: 

There  can  be  no  yiolation  of  the  rule  that  no 
man  can  faithfully  scire  two  masters  whose 
interests  are  in  conflict,  unless,  in  the  perform- 
ance of  his  duties,  the  agent  has  found  oppor- 
tunity to  exercise  skill  or  industry  against,  or  to 
drive  a  bargain  advantageous  or  disadvanta- 
geoua  to,  hU  principal.  Such  is  not  the  case 
here. 

Se»rls»  (7.,  filed  the  following  opinion: 
The  Capital  Gas  Company,  a  corporation 
organized  and  existinff  under  the  laws  of  the 
state  of. California,  is,  and  for  more  than 
twelve  years  last  past  has  been,  engaged  in 
the  business  of  furnishing  gas  to  the  residents 
of  the  city  of  Sacramento  (a  municipal  cor- 


Non.— As  to  validity  of  a  oontraot  between  a 
public  ofllcerand  the  public  whieh  he  represents, 
aee  Tippecanoe  County  Oomis.  v.  Mitchell  (lod.)  16 
K  R.  A.  no^  and  fioto,  also  Spearman  v.  Tezarkana 
(Ark.)ttL.B.A.8IMk; 
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poration),  and  to  consumers  generally,  for 
profit,  and  has  had  shares  of  stock  issued  to 
and  held  by  divers  persons ;  and  C.  H.  Cum- 
mings  is,  and  for  more  than  one  year  last  past 
has  been,  the  duly  appointed  and  acting  sec^ 
retary  of  said  corporation.  The  said  corpora- 
tion naa  during  a  period  of  more  than  twelve 
years  last  past  oeen  engaged  in  said  business, 
under  and  pursuant  to  certain  franchises  duly 
granted  to  it  by  said  city  of  Sacramento.  On 
the  11th  day  of  January,  1882,  the  board  of 
trustees  at  said  Capital  Gas  Company,  by 
resolution  regularly  passed,  fixed  the  price 
to  be  paid  by  consumers  thereof  at  $8  for  each 
1,000  cubic  feet.  J.  D.  Young,  the  appellant 
herein,  is,  and  for  more  than  three  years  last 
past  has  been,  the  duly  elected  and  qualified 
auditor  of  said  city  of  Sacramento ;  and  UDder 
the  provisions  of  the  charter  thereof,  duly 
adopted,  It  is  the  duty  of  said  auditor  to 
draw  and  sign  all  warrants  upon  the  treas- 
ury for  claims  against  said  city  which  have 
been  allowed  by  the  board  of  trustees  there- 
of.  The  fire  department  is,  and  for  more  than 
one  year  prior  to  1804  was,  one  of  the  de- 
partments of  the  jnunicipal  government  of 
the  city  of  Sacramento.  At  all  the  times 
herein  mentioned,  B.  U.  Steinman  was,  and 
still  is,  the  holder  and  owner  of  stock  in  said 
Capital  Oas  Company,  and  was,  and  still  is, 
the  president  of  said  company,  and  since  the 
first  Monday  in  January,  1804,  has  been,  and 
still  is,  the  duly  elected  and  acting  mayor 
of  said  city  of  Sacramento.  Between  the  1st 
day  of  February,  1804,  and  the  1st  day  of 
March,  1804,  the  fire  department  of  the  city 
of  Sacramento  used  and  consumed  8, 600  cubic 
feet  of  gas,  furnished  and  distributed  by  the 
Capital  Gas  Company,  which  gas,  accord  inir 
to  the  rate  fixed  as  aforesaid,  was  of  the  value 
of  $25.80;  and  thereafter,  and  on  the  1st  of 
March,  1804,  the  said  gas  company  presented 
its  bill  therefor  in  said  amount,  duly  item- 
ized and  verified,  to  the  board  of  trustees  of 
said  city,  which  bill  was  allowed  by  said 
board  for  said  sum  of  $25.80,  and  presented 
to  the  auditor  aforesaid,  who  rejected  the 
same,  and  returned  it  to  the  board  as  pro- 
vided by  the  charter.  Thereafter  the  same 
bill  was  again  allowed  and  approved  by  the 
board  of  trustees  and  by  B.  U.  Steinman,  the 
mayor,  in  due  form,  and  was  again  presented 
to  the  auditor,  who  refused  to  audit  the  same 
or  to  draw  his  warrant  therefor  on  the  treas- 
urer of  said  city  in  favor  of  the  said  gas  com- 
pany. Said  sum  of  $25.80  is  still  due  and 
owing  from  the  said  city  to  said  gas  com- 
pany. The  gas  so  furnished  was  not  fur- 
nished under  any  express  contract,  nor  was  it 
furnished  pursuant  to  any  contract  entered 
into  before  the  election  of  said  mayor,  except 
that  it  was  so  furnished  pursuant  to  the  fran- 
chises of  the  said  gas  company  and  the  law 
applicable  to  said  gas  companv. 

Section  211  of  the  charter  of  the  city  of  Sac- 
ramento provides  as  follows :  **  No  member 
of  the  board  of  trustees,  and  no  officer  of  or 
employ^  of  the  city,  shall  be  or  become  di- 
rectly or  indirectly  interested  in  or  with  the 
performance  of  any  contract,  work,  or  busi- 


See  al^  45  L.  R.  A.  420. 
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ness,  or  in  the  sale  of  anj  article,  the  ex- 
peDse,  price,  or  consideration  of  which  is  pay- 
able from  the  city  treasury,  or  in  the  purchase 
or  lease  of  any  real  estate  or  property  belong- 
ing to  or  taken  by  the  city,  or  which  shall 
be  sold  for  taxes  or  assessments,  or  by  virtue 
of  legal  process  at  the  suit  of  the  city.  Any 
member  of  the  board  or  any  officer  or  employ 6 
of  this  city  violating  the  provisions  of  this 
section,  or  who  shall  be  directly  or  indirectly 
Interested  in  any  franchise,  right,  or  priv- 
ilege granted  by  the  city  while  he  is  such 
member,  officer,  or  employ6,  unless  the  same 
shall  devolve  upon  him  by  law,  shall  forfeit 
his  office,  and  be  forever  disqualified  from 
holdinff  any  position  in  the  service  of  the  city ; 
and  all  contracts  made,  or  rights  or  fran- 
chises granted,  in  Tiolation  ofthis  section, 
shall  be  absolutely  void.* 

Upon  the  facts  as  found  by  the  court,  of 
which  the  foregoing  is  a  condensed  statement, 
the  court  below  adjudged  that  an  alternative 
writ  of  mandate  theretofore  issued  in  the 
cause  be  made  peremptory,  requiring  the  ap- 
pellant herein,  as  auditor,  to  issue  his  war- 
rant upon  the  treasury  of  the  city  of  Sacra- 
mento, and  upon  the  proper  fund  therein,  for 
the  amount  of  the  demand,  viz.  $25. 80.  The 
defendant,  auditor  as  aforesaid,  appeals  from 
the  judgment,  and  the  caute  comes  up  on  the 
Judgment  roll. 

The  officers  of  a  municipal  corporation, 
like  those  of  private  corporations,  are  agents 
of  the  coroorate  body.  It  is  a  cardinaldoc- 
trine  of  tfie  law  of  iigency  that,  **  whenever 
an  agent  is  invested  with  authority  to  use  any 
discretion  in  the  exercise  of  the  powers  con- 
ferred upon  him,  it  is  an  implied  condition 
that  this  discretion  shall  be  used  ini  good 
faith  for  the  benefit  of  the  principal,  and  in 
accordance  with  the  true  purpose  of  the 
agent *s  appointment.  To  this  extent  every 
agency  which  is  not  a  purely  ministerial  one 
involves  a  fiduciary  relation  between  the 
parties."  Morawetz,  Priv.  Corp.  §  516.  It 
Is  in  consonance  with  this  principle  that  offi- 
cers of  a  corf^oration  may  not,  under  any 
circumstances,  use  their  official  position  for 
their  own  benefit,  or  for  the  benefit  of  any  one 
except  the  corporation  itself,  and  they' may 
not  represent  the  corporation  in*  any  contract 
or  transaction  in  which  they  are  personally 
interested  in  obtaining  an  advantage  at  the 
expense  of  the  corporation.  In  such  cases  it 
is  said  the  corporation  would  not  have  the 
benefit  of  their  unbiased  judgment,  as  self- 
interest  would  prompt  them  to  prefer  their 
own  advantage  to  that  of  the  company.  San 
Diego  v.  San  DUgo  d  L.  A.  R,  Oo,  44  Cal. 
106 ;  S/Mkespear  v.  Smith,  77  Cal.  638 ;  Finch 
▼.  Biwrtide  db  A,  K  Co,  9n  Cal.  697 ;  Wick- 
ersham  ▼.  Orittenden,  93  Cal.  29 ;  Oapron  v. 
Hitchcock,  98  Cal.  427 ;  Dill.  Mun.  Corp.  § 
444.  The  rule  embodied  in  the  foregoing 
decisions,  and  which  has  the  support  of  a 
host  of  others  which  might  be  mentioned, 
is  not  an  arbitrary  one.  In  other  word?,  it  is 
founded  in  reason,  and  is  not  to  be  indis- 
criminately applied  irrespective  of  the  cir- 
cumstances of  the  case.  Morawetz,  Priv. 
Corp.  §  521. 

It  would  seem  that  the  circumstances  of  the 
oresent  case  bring  it  within  the  exceptions 
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for  the  following  reasons :  Ci)  The  author- 
ity to  transact  the  business  of  the  municipal 
corporation  of  the  city  of  Sacramento,  to  pro- 
cure supplies  therefor,  and  to  audit  and  al- 
low claims  against  the  city,  Is  vested  in  the 
board  of  trustees;  and  B.  U,  Steinman,  as 
mayor  of  the  city,  has  not,  so  far  aa  appears 
from  the  record,  anv  authority  in  the  prem- 
ises. -  (2^  The  gas  furnished  to  the  city  was 
not  supplied  unaer  or  pursuant  to  any  express 
contract  with  the  respondent  corporation,  of 
which  Steinman  is  president,  and  the  right 
to  recover  the  reasonable  value  thereof  is 
based  upon  the  implied  promise  which  the 
law  raises.  (8)  Under  section  629  of  the  Ci  vi\ 
Code,  the  respondent  was  bound,  upon  proper 
demand,  to  furnish  gas  to  the  city,  and,  upon 
refusal  so  to  do,  was  liable  to  a  penalty  of 
$50  as  liquidated  damages,  and  $5  a  day  as 
liquidated  damages  for  each  day  such  refusal 
or  neglect  continues  thereafter.  Under  the 
operation  of  this  law,  the  gas  company  waa 
not  a  free  agent  with  power  to'contract  or 
refuse  to  do  'so,  but  It  became  its  duty  upon 
demand  to  furnish  gas  to  the  city,  irrespect- 
ive of  the  status  of  Its  president.  This  duty 
to  furnish  gas  to  the  city  devolved  upon  the 
respondent,  not  by  virtue  of  any  contract, 
but  by  operation  of  law ;  and  hence  the  laws 
governing  ordinary  contracts  resting  in  the 
volition  of  the  parties  thereto  has  no  applica- 
tion. Where  the  law  affixes  a  penalW  for  the 
nonperformance  of  an  act,  its  performance 
should  not  be  adjudged  illegal,  or  subject 
the  party  performing  to  the  implication  of 
having  violated  a  duty.  Had  the  city  of  Sac- 
ramento been  in  need  of  the  land  of  its  mayor 
pursuant  to  some  public  use,  and  had  it,  'by 
proceedings  for  the  Condemnation  thereof, 
under  the  law  of  eminent  domain,  succeeded 
to  the  title,  the  proceeding  would  have  been 
S(>  far  an  adversary  one  that  there  would  have 
been  no  liability  on  the  part  of  such  mayor 
for  a  violation  of  section  211  of  the  city  char- 
ter, hereinbefore  quoted.  The  case  at  bar 
does  not  differ  essentially;  in  principle  from 
the  one  supposed.  Section  211  of  the  city 
charter,  which  inhibits  its  officers  from  being 
interested  in  any  contracts  or  sales  to  the  city 
involving  the  payment  of  money  from  its 
treasury,  or  from  being  interested  In  any  fran- 
chise, right,  or  privilege  granted  by  the  city 
while  they  are  in  office,  is,  except  as  to  tlra 
penalty  imposed  thereby,  in  substance  a  dec- 
laration of  the  common  law  as  it  previously 
existed,  and  is  founded  in  wisdom  and  jus- 
tice. It  is  intended  as  a  shield  to  the  city 
against  the  selfishness  and  frr^ed  of  officials, 
but  was  not  intended  and  may  not  be  used  as 
a  medium  by  which  the  ck^  can  take  the 
property  of  others  without  their  consent, 
under  the  form  of  law,  and  then  refuse  to  pay 
therefor  its  reasonable  worth,  because  an 
officer  of  the  city  is  interested  in  such  prop- 
erty. We  hold  that  section  211  of  the  city 
charter  has  no  application  to  a  case  like  the 
present,  where  the  gas  company  is  required 
by  positive  law  to  furnish  sas  to  the  city  upon 
demand,  and,  having  furnished  the  commod- 
ity, has  presented  ito  bill  for  the  reasonable 
value  thereof,  although  the  mayor  of  the  city 
owns  stock  in  the  gas  company  and  is  presi- 
dent thereof.     The  city,  having  received  and 
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«ted  tb«  M  pumaaito  a  right  which  It  en- 
i»jtA  iBMpoidiiit  of  the  yolUion  of  respond- 
mi,  la,  hi  equitv  and  oonacienoe,  boand  to 
par  tha  raaaoBabla  ralue  thereof.  The  ]iidg- 
■MBt  appealed  from  should  be  affirmed. 

Wa  concur:    Vwielief;  C;  Haynaa,  0. 


Par  Ovriaau 

For  the  reasooa  glTen  in  the  forefolng 
opinion,  ih§  judgmnU  ofpeaM  /r^m  u  (ff- 
flrmA 


KAN8A8  SUPREME  COUBT. 


ATCmSON,  TOPEEA  ft  SANTA  Ffi  R 
CO.,  F^.  in  Brr., 

9. 

W.  T.  HENRY. 


.Kan.. 


M.  Tha  aantract  of' »  amnaM^n  aarrlar 
with  »  paaaongar  requires  the  oacrtor  to  pro- 
tect the  paneoffer  aaainet  Interf erenoe  or  Id jurj 
arietoff  from  the  neflrtUrenoe  or  wlUfal  mteooo- 
d«ot  of  Its  lerYsnts  while  engaged  In  performing 
the  duties  whloh  the  oarrler  owes  to  the  panenger; 
and,  where  a  peswoger  upon  a  railroad  train  Is 
imJustUlahly  assaulted  and  beaten  by  an  employ^ 
who  owed  Mm  the  duty  of  protection,  the  rail- 
road eempany  is  reBponsU>le  for  his  acts  and 
UaUe  for  the  Injury  snffered. 

8.  A  railroad  aampanywhlah  Is  aarrjr- 
ia^  pa— ling;  are  is  liable  for  an  Illegal  arrest 
and  the  false  Imprlsonmen*  of  a  passenffertoaused 
to  be  made  by  the  oondnotor  In  charge  of  the 
tnrin  OB  which  the  passenger  is  riding,  whfle 
acting  in  the  Une  of  his  employment. 

8.  Tha  taatiflsany  azaaniBad,  and  it  is  hdd 
that  the  damages  awarded  are  not  so  excessive  as 
to  warrant  the  disturbance  of  the  verdicts 

<Ootoberft.lfl80J 

ERROR  to  the  District  Court  for  Sumner 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  wrongful  assault  upon  and 
false  inipriaonment  of  pluntiff  by  defendant's 
ampioyea.    AffiffMd» 

Statement  by  Joliaaioa*  J.: 

W.  T.  Henry  brought  an  action  against  the 
Atchison,  Topeka  A  Santa  F6  Railroad  Com- 
pany to  recover  damagea  for  injuriea  sus- 
Uined  bv  him  on  account  of  the  alleged 
wrongdoing  of  the  company,  and  in  his  peti- 
tion alleged  that  on  Januaiy  9,  1890,  he 
boarded  a  train  of  the  railroad  company  at 
Kansas  City,  Mo.,  for  the  purpose  of  riaing 
ovor  tha  Southeni  Eanaaa  Diviaion  of  that 

*Headnotes  by  Jomnerov,  «r. 


NooL— For  carrier^  liability  to  a  passenger  for 
an  assault  upon  him,  see  fiote  to  Davis  v.  Houghte- 
hB  (Neb.)  U  L.  B.  A.  787;  also  the  late  case  of  Baltl- 
more«  O.  B.  Go.  V.  Barger  (Md.)  tf  L.  B.  A.  28a 

Ab  to  liability  for  fhlse  imprisonnieo  t  of  a  paswn- 
ger,  see  noU  to  Mulligan  v.  New  York  a  R.  B.  B. 
Co.  (N.  T.)  U  L.  B.  A.  TBI:  also  Gillingham  v.  Ohio 
Btver  B.  Oo.  (W.  Ya.)  14  L.  B.  A.  796;  Palmeri  v. 
Hanhattan  B.  Go.  (N.  Y.)  16  L.  B.  A.  UB;  Central  B. 
Cou  V.  Brewer  Old.)  9  L.  B.  A.  Ol 

a9L.B.A. 
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railroad  to  WelHnirton,  Kan. ;  that  he  waa 
provided  with  a  ticket  or  stock  contract  en- 
titling him  to  ride  over  the  road  between  the 
points  named;  and  that  the  conductor  in 
charge  of  the  train  refused  to  accept  his  ticket 
or  stock  contract,  and  required  him  to  pay 
in  cash  the  sum  of  $7.60  for  his  transporta- 
tion to  Wellington.  In  the  second  count  of 
his  petition,  be  alleges  that,  while  he  waa 
riding  as  a  passenger  and  deporting  himself 
in  a  proper  and  orderly  manner,  the  agents 
and  servants  of  the  company,  in  the  pretended 
exercise  of  authority  to  preserve  order  on  tha 
train,  wrongfully  and  wantonly  assaulted 
him  bv  striking  him  on  the  head  and  body 
several  times,  with  great  force  and  violence, 
with  a  heavy  lantern,  thereby  causing  him 
to  suffer  great  injury  in  body  and  mind.  In 
the  third  count  it  is  alleged  that,  while  ha 
was  conducting  himself  in  a  quiet  and  proper 
manner,  the  defendant,  bv  its  agents  and 
servants,  in  the  pretended  exercise  of  au- 
thority, and  to  preserve  order  in  and  about 
the  train,  at  Ottawa,  did  arrest  him,  without 
any  warrant  or  authority  of  law,  and  did 
forcibly  remove  him  to  the  common  jail  of 
the  county,  where  he  was  detained  for  twelve 
hours  without  any  reasonable  or  probable 
cause,  by  renson  of  which  he  suffend  great 
physical  injuries,  and  that  he  was  also 
greatly  humiliated  and  injured  in  his  cir- 
cumstances and  credit.  For  all  these  things 
he  prayed  damages  in  the  sum  of  $10,000. 
The  answer  of  Uie  defendant  was  a  general 
denial.  Henry  finally  withdrew  any  claim 
for  the  amount  he  paul  out  for  railroad  fare 
from  Kansas  City  to  Wellington,  and  tha 
case  was  finally  submitted  upon  the  claims 
in  the  second  and  third  counts  of  the  peti- 
tion. In  answer  to  special  interrogatoriea 
which  were  submitted,  the  following  find- 
ings of  fact  were  made :  **  (1)  On  what  train 
of  cars  did  plaintiff  take  passage  from  Kansas 
City,  Mo.,  on  the  9th  day  of  January.  1800« 
and  over  what  road  did  the  same  run?  A. 
On  Santa  Ti  train,  on  Santa  F6  road,  south- 
em  Kansae  division.  (9)  In  what  car  on 
said  train  did  plaintiff  first  take  passage? 
A.  Smoking  car.  ^8)  How  long  did  he  re- 
main in  such  car  in  interrogatory  No.  9  men- 
tioned, before  going  into  the  ladies'  car. 
A,  A  very  short  time ;  say,  a  few  minutes. 

(4)  Did  plaintiff  go  to  sleep  soon  after  tak- 
ing a  seat  in  the  ladiea'  car?    A.   He  did. 

(5)  If  you  answer  interrogatory  No.  4,  *  Yes, ' 
state  whether  he  remained  asleep  until  the 
conductor  waked  him  up  to  collect  his  fare. 
A.  According  to  evidence,  yes.     (6)  How 
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many  timai  did  the  conductor  wake  the  plain- 
tiff op,  and  state  to  him  in  regard  to  pro- 
ducing his  ticket  or  paying  his  fare,  before 
plaintiff  paid  the  same?  A.  Either  two  or 
three  times ;  asked  him  for  ticket  three  times. 

(7)  What  was  the  name  of  the  conductor  on 
the  train  January  9,  1890?    A.  Eli  Parsons. 

(8)  Upon  the  payment  of  plaintiff's  fare,  did 
the  conductor  give  him  a  receipt  therefor? 
A.  Tes.  (9)  Was  not  the  plaintiff  under  the 
influence  of  intoxicating  liquors  when  he 
entered  the  train  at  Kansas  City?  A,  To  a 
certain  extent,  yes.  (10)  After  plaintiff  had 
paid  his  fare,  did  he  not,  at  several  times 
thereafter,  use  profane  and  vulvar  language 
while  in  the  ladies*  car?  A.  The  evidence 
on  this  question  is  contradictory.  We  think, 
however,  that  he  used  profane  words  a  few 
times.  (11)  If  you  answer  interrogatory 
No.  10,  'Yes, '  then  please  state  whether  or 
not  there  were  anv  ladies  present  in  the  car 
at  the  time.  A.  Tes.  (12)  Is  it  not  a  fact 
that,  while  in  the  ladies'  car,  the  plaintiff 
made  threats  of  doing  the  conductor  personal 
injury  and  violence?  A,  The  preponderance 
of  evidence  is,  we  think,  against  such  a  con- 
clusion. (18)  If  you  answer  interrogatory 
No.  13,  'Yes,'  please  state  if  such  threats 
were  communicated  to  the  conductor  by  any 
of  thepassengers  in  said  car.  A.  .  ,  , 
(14)  Was  not  the  plaintiff  drunk  and  bois- 
terous while  in  the  ladies'  car  on  said  train? 
A.  No.  (15)  Is  it  not  a  fact  that  the  con- 
ductor removed  the  plaintiff  from  the  ladies' 
car  to  the  smoker  on  account  of  his  being 
drunk  and  disorderly?  A.  No."  ••(18)  While 
in  the  smoking  car,  did  not  the  plaintiff  have 
an  open  knife'in  his  hands,  and  was  not  such 
knife  and  the  blade  thereof  long  and  thin? 
A.  Tes.  (19)  Did  not  the  plaintiff  while 
in  the  smokinff  car  threaten  to  do  the  con- 
ductor personal  violence  and  injury?  A, 
No;  we  think  not."  "(21)  When  the  con- 
ductor and  brakeman  came  into  the  smoking 
car,  did  the  plaintiff  have  the  knife  above 
referred  to  in  his  hands,  and  was  the  same 
open?    A,  Tes.     (22)  Did  not  some  of  the 

Sassengers  in  the  smoking  car,  when  the  con- 
uctor  and  brakeman  came  in,  say,  'Look 
out  I  he  [meaning  the  plaintiff]  has  got  a 
knife?'  A,  Tes.  (28)  Did  not  the  brake- 
man  order  the  plaintiff  to  drop  the  knife  be- 
fore striking  him  with  the  lantern?  A,  Tes. 
(24)  How  many  times  did  the  brakeman 
order  the  plaintiff  to  drop  the  knife?  A, 
Once.  (25)  How  many  times  did  the  brake- 
man  strlKe  the  plaintiff  with  a  lantern?  A. 
Three  times.  (26)  Did  not  the  brakeman, 
after  striking  the  plaintiff  with  the  lantern 
the  last  time,  say  to  him,  'If  you  make  such 
a  pass  at  me  again,  you  will  be  carried  out 
of  this  car  a  corpse,  '^or  words  to  that  effect? 
A.  Tes.  (27)  During  all  the  time  the  plain- 
tiff was  on  the  train  of  cars,  what  was  the 
treatment  and  demeanor  of  the  conductor  to 
him?  A,  His  treatment  of  and  demeanor 
towards  the  plaintiff  was  good,  with  the  ex 
ception  of  his  action  in  causing  the  arrest  of 
said  plaintiff."  The  jury  returned  a  general 
verdict  in  favor  of  Henry,"  and  assessing  dam- 
ages against  the  railroad  company  at  $8,000. 
Motions  to  set  aside  the  verdict  and  for  a  new 
trial  were  overruled,  and  judgment  was 
29  L.  R.  A. 


awarded  for  the  amount  named  in  the  verdict. 
The  railroad  company  alleges  error. 

Miners.  A.  A.  Hurd,  O.  J.  WoocU  ftud 
W.  Littlefield*  for  plaintiff  in  error: 

The  plaintiff  cannot  recover  for  any  inluries 
received  as  the  result  of  bis  drunken  and  dis- 
orderly conduct. 

Atchison,  T.  dkB,F,R,  Co.  v.  Weber,  83  Kan. 
54B,  52  Am.  Kep.  548;  Hendricks  y.  Sixth  Are. 
JR.  Go,  12  Jones  &  S.  8;  Railvay  Co.  v.  Val- 
UUy.  82  Ohio  St.  845,  80  Am.  Rep.  601;  Sul- 
limn  V.  Old  Colony  R  Co,  1  L.  R,  A.  513, 148 
Mass.  119;  I^cu)  Orlsans,  St.  L.  d  C.  R.  Co.  v. 
Burke,  58  Miss.  200,  24  Am.  Rep.  680;  Louis- 
ville dt  N.  R.  Co,  V.  Logan,  8  L.  R.  A.  80,  88 
Ky.  282;  Peaty  v.  Georgia  R.  &  Bkg.  Co.  81 
Ga.  485;  Vinton  v.  Middltsez  R,  Co.  11  Allen, 
804,  87  Am.  Dec.  714;  Peojiley.  Caryl,  3  Park. 
Crim.  Rep.  826;  King  v.  Ohio  A  M.  R.  Co,  23 
Fed.  Rep.  418;  Pittsburgh,  Ft,  W.  d  C.  R.  Co, 
V.  Hinds,  58  Pa.  512.  91  Am.  Dec  224. 

There  can  be  no  question,  under  the  evi- 
dence, but  that  the  conductor  and  brakeman 
both  had  reasonable  grounds  for  believiog  that 
the  plaintiff  would  make  an  attempt  to  carry 
out  the  threats  which  he  had  previously  made, 
and  that, acting  on  that  belief , they  bad  a  right  to 
defend  themselves,  and  would  not  be  required 
to  wait  until  the  plaintiff  actually  inflicted 
personal  injury  upon  them. 

21  Am.  &  Eng.  Encyclop.  Law,  p.  1060, 
noU;  WiUiams  v.  StaU  (Ala.)  15  8o.  Rep.  662; 
Atchison,  T,  d  8,  F.  R.  Co,  v.  (?afite,  88  Kan. 
609;  Moore  v.  Columbia  eft  T.  .5.  Cb.  88  S. 
0.  1. 

The  comxMmy  is  not  liable  for  the  alleged 
false  imprisonment  of  the  plaintiff. 

Hopkins  v.  Orotoe,  7  Car.  &  P.  878;  Burns  t, 
Erben,  1  Robt.  555;  Brown  v.  Chndsey,  89 
Barb.  258;  Veneman  v.  Jones,  118  Ind.  41; 
Tjxrk  V.  Bande^  4  Mo.  App.  186;  Newell,  Ma- 
licious Prosecution,  §96,  p.  211;  Southern  Pat, 
Co,  V.  Hamilton,  7  U.  8.  App.  626.  64  Fed. 
Rep.  468;  Jardine  v.  Cornell,  50  N.  J.  L  485; 
Central  R,  Co.  v.  Brewer,  27  L.  R.  A.  68, 16 
Md.  894;  Pratt  v.  Brown,  80  Tex.  608;  Rich  v. 
Uelnery  (Ala.)  15  So.  Rep.  668;  Teal  v.  Fissd, 
28  Fed.  Rep.  851;  Tolchester  Beach  Imp.  Co,  v. 
Steinmeier,  8  L.  R.  A.  846,  72  Md.  813;  Cun- 
ningham V.  Seattle  Bleetrie  Railway  A  Power 
Co.  8  Wash.  471. 

The  damages  awarded  by  the  Jury  were  ex- 
cessive. 

Woodward  v.  Qlidden,  88  Minn.  108;  Ogg  v. 
Murdoch,  25  W.  Va.  189;  Cunningham  v.  A- 
atHe  Bleetrie  Railway  A  Power  Co.  and  Brown 
V.  Chadsey,  supra, 

Mr.  J*  E.  Hsblsell  for  defendant  in  eiror. 

Johnston,  J.,  delivered  the  opinion  of  the 
court : 

At  the  trial  the  plaintiff  below,  W.  T. 
Henry,  relied  upon  two  grounds  of  recovery : 
One  for  the  alleged  assault  made  upon  him 
by  the  brakeman  while  Henry  was  a  passen- 
ger on  the  train  of  the  railroaa  company,  and 
the  other  for  the  unlawful  arrest  alleged  to 
have  been  made  at  the  instance  of  the  rail- 
road company  while  he  was  a  passenger  upon 
the  train,  and  his  illegal  imprisonment  for 
nbout  twelve  hours  in  the  jail  of  Franklin 
oounty.     Henry  was  a  farmer  and  stock  ship- 
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per,  who  mftde  a  sbipmeDt  of  cattle  from 
Wellington  to  Kansas  City  in  January,  1890, 
«nd  who,  in  consideration  of  the  shipment, 
received  a  ticket  or  stock  pass  entitling  him, 
p<)t  only  to  accompany  the  cattle  to  Kansas 
City,  but  to  a  return  passage  from  that 
place  tc  Wellington.  On  the  return  trip  he 
"was  unable  to  find  his  stock  pass,  and  was 
required  by  the  conductor  to  pay  a  cash 
fare.  Some  difficulty  arose  between  him  and 
the  conductor  concerning  the  collection  of 
the  fare,  in  which  it  was  contended  by  the 
employes  of  the  company  that  Henry  became 
profane,  violent,  and  abusive,  and  threatened 
V  i  olence  to  the  conductor.  It  is  c1  ai  med  that 
ihe  threats  were  communicated  to  the  con- 
ductor, who,  when  passing  throu/^h  the  train, 
accompanied  by  a  brakeman,  found  Henry 
with  an  open  knife  in  his  hand  in  a  threaten- 
ing attitude :  that  the  brakeman  approached 
him,  and  demanded  that  he  should  throw 
the  knife  down,  but  Henry  refused,  when  the 
brakeman  struck  him  three  times  upon 
the  head  with  a  lantern.  The  theory  of  the 
railroad  company  was  that  Henry  was  drunk, 
abusive,  and  violent;  that  he  had  become 
enraged  because  of  the  collection  of  his  fare, 
and  had  threatened  the  lives  of  the  employes 
of  the  company ;  and  that  with  an  open  knife 
he  was  endeavoring  to  carry  out  his  threats 
at  the  time  he  was  attacked  by  the  brakeman ; 
and  that  therefore  the  conductor  and  brake- 
man  were  justified  in  committing  the  assault 
upon  Henry  and  inflicting  upon  him  the  pun- 
ishment which  they  did.  On  the  other  hand, 
Henry  claims  that  be  was  not  drunk  nor  dis- 
orderly ;  that  while  he  complained  of  the  col- 
lection of  the  fare,  and  the  failure  to  return 
it  after  his  stock  pass  had  been  found,  he 
made  no  threats  against  the  conductor,  nor 
any  attempt  to  attack  him  with  a  knife  or  in 
an  V  other  madner.  He  claimed  that  he  was 
using  his  knife  to  cut  a  chew  from  ap^ug  of 
tobacco  which  he  held  in  his  hand,  llie  jury 
have  specially  found,  upon  conflicting  evi- 
dence, that,  while  Henry  used  some  profane 
language  on  the  train,  he  was  not  drunk  or 
boisterous ;  that  he  made  nO  threats  of  doing 
personal  injury  or  violence  to  the  conductor 
upon  either  or  the  cars  on  which  he  rode. 
There  was  a  further  finding  that  the  brake- 
man  struck  Henry  twice  after  he  had  dropped 
the  knife. 

According  to  the  testimony  which  was  ac- 
cepted by  the  Jury,  the  action  of  the  brake- 
man  in  assaulting  Henry  was  a  gross  viola- 
tion of  the  duty  of  the  railroad  company 
towards  a  passenger.  As  the  relation  oi  car- 
rier and  passenger  existed,  he  was  entitled  to 
the  highest  degree  of  care  and  protection 
against  violence  or  interference  by  others  so 
long  as  be  conducted  himself  in  a  proper 
manner.  If,  through  the  negligence  of  the 
company  in  affording  him  the  care  and  pro- 
tection to  which  he  was  entitled,  the  pas- 
senger had  sn£Fered  an  injury,  the  company 
would  be  liable;  and  certainly  the  liability 
is  no  less  where  the  injury  is  intentionally  in- 
flicted by  an  employ^  of  the  company  who 
was  required  to  exercise  care  and  protection 
towards  the  passenger.  It  is  true,  if  Henry 
was  drunk  and  disorderly,  and  his  conduct 
such  as  to  render  his  presence  offensive  or 
S9L.a  A. 


dangerous,  they  would  have  been  justified  in 
excluding  him  from  the  train  ;  and  it  is  also 
true,  as  contended  by  the  company,  that  the 
brakeman  and  conductor  might  repress  acts 
of  violence  on  his  part,  and  under  certain 
circumstances  defend  themselves  or  repel  a 
threatened  attack.  The  finding  of  the  jury, 
however,  makes  the  brakeman  the  aggressor, 
and  his  attack  upon  the  passenger  unjustifi- 
able. Stewart  Y.  Brooklyn  A  G,  R.  Co,  90  N. 
Y.  5R8,  48  Am.  Rep.  185 ;  Ray,  Negligence 
of  Imposed  Duties,  ^§  106.  107. 

It  is  next  contendea  that  the  company  is  not 
liable  for  the  illegal  arrest  and  false  impris- 
onment of  Henry.  The  arrest  was  made 
without  a  warrant,  and  the  imprisonment 
continued  for  about  twelve  hours  in  the 
county  jail  of  Franklin  county.  It  occurred 
about  one  half  an  hour  after  the  termination 
of  the  difficulty  on  the  train  at  a  time  when 
Henry  was  quiet  and  orderly.  When  the 
train  reached  Ottawa,  the  conductor  reported 
the  occurrence  of  the  difficulty  to  a  super- 
intendent, who  advised  that  fienxy  should 
be  taken  from  the  train.  The  conductor  in- 
quired for  an  officer,  and,  when  one  was 
found,  they  went  together  into  the  train, 
where  the  conductor  pointed  out  Henry,  who 
was  at  once  arrested  by  the  officer,  and  taken 
to  prison.  Under  these  circumstances,  there 
can  be  but  little  doubt  that  the  conductor  pro- 
cured the  false  arrest  to  be  made  while  in  the 
line  of  his  employment,  and  at  a  time  when 
the  relation  of  passenger  and  carrier  existed 
between  the  company  and  Henry.  It  is  well 
settled  that  when  one  in  charge  of  a  train, 
and  engaged  in  the  business  which  has  been 
intrusted  to  him  by  the  company,  causes  the 
arrest  of  a  passenger,  the  company  for  which 
he  is  acting  cannot  escape  liabi  1  ity.  Accord- 
ing to  the  testimony  which  the  jury  believed, 
Henry  was  arrested  at  midnight,  when  he  was 
quietly  seated  in  a  car;  and,  without  pro- 
cess or  any  information  as  to  the  cause  oif^his 
arrest,  he  was  hurried  from  the  train,  and 
placed  in  jail,  where  he  was  searched,  and 
shut  up  until  about  noon  the  next  day.  The 
action  of  the  conductor,  who  must  be  held  to 
have  been  acting  for  the  company,  was  clearly 
a  breach  of  the  contract  between  the  carrier 
and  the  passenger,  which  required  that  Henry 
should  be  carried  in  safety  to  his  destination, 
and  protected  from  interference  by  strangers 
or  against  the  misconduct  of  the  company's 
servants.  Where  the  relation  of  carrier  and 
passen^rer  exists,  it  is  held  that  no  matter 
what  the  motive  is  which  causes  a  servant  of 
the  carrier  to  commit  an  unlawful  act,  or  to 
wongfully  inflict  an  injury  upon  a  passenger, 
the  carrier  is  responsible  for  the  act  and 
its  natural  and  legitimate  consequences. 
DtoineUe  v.  New  York  Cent,  A  E,  E.  R.  Co, 
120  N.  Y.  122,  8  L.  R.  A.  224;  Hamd  v. 
Brooklyn  d  N.  T.  Ferry  Co,  1  Silv.  Sup.  Ct. 
584 ;  PaXmeri  v.  Manhattan  R.  Go.  133  N.  Y. 
261,  16  L.  R.  A.  136 ;  Oillingham  v.  Ohio 
River  R.  Co,  86  W.  Va.  588,  14  L.  R.  A. 
798;  Ray,  Negligence  of  Imposed  Duties, 
§109. 

There  is  some  testimony  tending  to  show 
that  the  officer  who  made  the  arrest  was  em- 
ployed by  and  received  compensation  from 
the  rai  Iroad  company.    Borne  testimony  of  an 
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objectionable  nature  in  rtgwrd  to  his  author- 
ity, as  well  as  in  regard  to  the  aulhoritjr  of 
the  superintendent,  was  received ;  but  in  view 
of  the  conclusion  that  has  been  readied,  that 
the  conductor,  acting  in  the  line  of  his  em- 
ployment, caused  the  arrest  to  be  made,  the 
objectionable  testimony  with  respect  to  the 
authority  of  Uie  police  officer  and  of  the  super- 
intendent becomes  immaterial.  The  final 
complaint  is  that  the  damages  awarded  by  the 
Jury  an  ezcesslTe,  but  the  Tiew  which  the 


jury  has  taken  of  the  facts  would  Justify 
the  allowance  of  puDitive  damagea  againsi 
the  company,  and,  looking  at  all  tbo  eircum- 
stances  of  the  case,  we  cannot  say  that  the 
award  of  $8,000  is  so  czoessiTO  as  to  Indicato 
passion  or  prejudice  in  the  jury,  or  JuUity 
the  court  in  disturbing  the  veniict. 
The  judgment  ef  the  Diitriu  Churi  wiU  U 


All  the  Justices  concur. 


MICHIGAN  SUPREME  COURT. 


George  L.  BURROWS,  mff,  in  Err.^ 
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1*  Oomment  upon  tbe  teottmony  by  tho 
eourty  to  the  effect  that  there  to  nothing  to  show 
that  lumber  was  set  on  Are  by  sparks  from  a  boat, 
when  there  to  no  attempt  to  prove  any  other 
cause  of  the  Are,  and  several  witnesses  have  sworn 
to  seeing  sparks  from  the  boat  falling  upon  the 
lumber,  although  the  court  allows  the  case  to  go 
to  the  jury,  requires  reversal  of  a  judgment  on 
ayerdiot  for  tbe  defendant. 

8.  A  state  otatate  requiring  all  Tefisels 
nolii^  wood  fbr  ftiel  while  navigating  waters 
of  the  state  to  be  provided  with  suitable  fire 
■oreens  does  not  conflict  with  acts  of  congress  or 
legulations  of  supervising  inspectors,  and  to  not 
an  Interferenoe  with  interstate  commerce. 

8«  It  lo  for  fhe  Jury  to  determine  which 
of  Tariono  Bcreeno  descrit)ed  by  witnesses 
would  comply  with  the  requirements  of  a  stat- 
ute, and  therefore  an  instruction  that  there 
ooulA  be  no  liability  for  the  flie  alleged  to  have 
been  caused  by  want  of  a  screen,  if  one  of  the 
■oreeiis  described  in  the  testimony  would  not 
have  prevented  the  fire,  to  erroneous. 

4«  Tbe  Jury  moot  determine  the  fSibets  in 
tbooaee  from  testimony  given  by  witnesses,  and 
not  from  their  own  judgment  or  experience  or 
knowledge. 

S*  A  provloio&fkvr  recovery  of  damaffeo 
ooeaeioned  by  negrlect  to  provide  fire 
aereeiie  for  vesseto  as  required  by  statute  to 
tuffloiently  expressed  in  the  title,  ^*  An  act  to  oom^ 
pel  steam  vesseto  ...  to  provide  fire  screens  •  •  • 
and  to  provide  a  penalty  for  its  violation.** 

6«  The  eonrto  cannot  declare  a  otatnte 
nnconotitational  and  void  solely  on  the 


KoxB.— The  relation  of  state  police  power  to  in- 
terstate commerce  to  sharply  presented  in  the  above 
ease.  Vor  a  few  of  the  important  cases  ill ustratlng 
thto  subject,  see  Com.  v.  Harmel  CPa.)  27  L.  B.  A. 
886,  and  fie  Spain  (a  a  B.  D.  N.  a)  U  L.  B.  A«  97, 
with  fioCs  (on  peddling);  Frere  v.  Van  flohoeler  (La.) 
fr  L.  B.  A.  414,  and  note  (Uoenslng  rtugboats); 
Grimes  v.  Bddy  (Mo.)  80  K  B.  A.  888,  and  note 
(transporting  infected  cattle);  State  ▼.  Qorham 
(K.  a)  £6  Lb  B.  A.  810  (Sale  of  lightning  rods):  Bur- 
diok  ▼.  People (HL) ML.  B.  A.  llS.and  noU  (ticket 
scalping);  State  ▼.  Oladson  (Minn.)  8A  K  B.  A.  608 
(Stopping  trains);  State  v.  Geer  (Genu.)  18  K  R.  A. 
80A,  and  note  (game  laws);  State  v.  Winters  (Kan.) 
10L.B.A.81ft,andnot«;RsVanyiiet  (a  a  B.  D. 
Ark.)  10 L.  B.A.4Sl;Com.T.  Zelt  (Pa.)  UL.&A. 
OQB  (intoxicating  Uqoo^). 


ground  of  unjust  and  oppressive  provlsfons.  or 
because  it  to  supposed  to  violate  the  natural  co- 
dat  or  political  rights  of  a  citizen,  unless  such 
injustice  is  prohibited  or  such  rights  guaranteed 
or  protected  by  the  constitution. 
7*  A  otatate  requiring  screens  **  of  tbe 
best  approved  kind  shown  by  experience  to  be 
proper  and  suitable  for  protection  from  fire**  to 
be  used  on  vessels  burning  wood  to  not  unreasrn- 
able,  and  Imposes  no  greater  burden  than  the 
commoD-law  rule  in  most  states  imposes  in  the 
case  of  railroad  locomotives. 


8*   The    mere  omission  of   the 
**  steam^  before  the  word  ^'wessel*'  in  a 

section  of  an  act  requhrlng  fire  screens,  the  tide 
of  which  relates  to  steam  vessels,  does  not  render 
the  act  repugnant  in  its  termSi  as  the  provisions 
apply  only  to  steam  vessels. 

(October  1,1888.) 

ERROR  to  the  Circuit  Court  for  Bay  County 
to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages  tor 
the  loss  of  lumber  alleged  to  have  been  wrong- 
fully set  on  fire  by  one  of  defendant's  boats. 
Beioereed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hanchett  ft  Hanchett*  for  plain- 
tiff in  error: 

The  statements  of  the  circuit  Judge  are  eiw 
rors  of  law.         • 

McDuff  V.  Detroit  Evening  Jtmmal  Co.  84 
Mich.  1:  WheeUr  v.  WaUace,  58  Mich.  ^55; 
Cfronkhite  v.  Diekerson,  51  Mich.  177;  FleopU 
V.  Hare,  57  Mich.  505. 

The  state  may  exercise  its  power  to  make 
regulations  for  the  protection  of  the  health, 
the  lives,  and  the  property  of  the  people  of  the 
state  against  the  dangers  arising  under  inter- 
state transportation  and  commerce  concurrent 
with  laws  passed  by  congress  in  the  exercise 
of  the  Jurisdiction  of  congress  over  the  same 
subjects,  and  the  laws  of  Uie  state  are  valid  and 
may  be  enforced  so  long  as  they  do  not  con- 
flict with  the  provisions  of  the  federal  legisla- 
tion. 

King  ▼.  American  TYvnsp.  Cb.  1  Flipp.  1; 
New  fork  v.  MUn,  86  U.  8.  11  Pet  102,  9  L. 
ed.  648, 19  Curt.  Dec.  857:  Goodrich  Tramp, 
Co,  V.  QagnonJM  Fed.  Rep.  128:  Johnson  v. 
OhicagodP.  Elevator  Co.  119  U.  8.  888,  SOL. 
ed.  447;  Parkershurg  A  0,  R.  Transp,  Co,  v. 
P^rkersburg,  107  U.  8.  691,  27  L.  od.  584;  Mo- 
Me  County  T.  KimbaU,  102  U.  B.  691,  96  L.  ed. 
288;  Huse  v.  Glover,  119  U.  8.  548,  80  L.  ed. 
487;  aandsY.  Manistee  Sever  Imp.  Ob.  188  XI. 
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S.  888,  81  L.  ed.  149;  Morgan's  L.  AT,R  A  8. 
8,  Co.  T.  Louinana  Board  €f  Health,  118  U.  8. 
456,  88  L.  ed.  287;  Shsrloek  v.  Ailing,  98  U.  8. 
99.  28  L.  ed.  819;  Harrigan  v.  Oonneetiatt  River 
Lumber  Co.  129  Mass.  580,  87  Am.  Rep.  887; 
PwpU  T.  Jenkirn,  1  BH\,  469;  amith  ▼.  Ala- 
bama, 124  U.  8.  465,  81  L.  ed.  508, 1  Inters. 
Com.  Rep.  804. 

The  variouB  states  have  enacted  statutes  re- 
quiring specific  precautions  to  be  taken  in  run- 
Ding  trains,  for  the  purpose  of  protecting  life 
and  property  in  the  state  against  the  dangers 
arisine  from  the  operating  of  the  railroads. 
These  statutory  regulations  are  upheld. 

Smith  y.  Alabama,  $upra;  NashnUe,  O,  d 
St,  L.  B.  Oo.  V.  Alabama,  128  U.  S.  96,  82  L. 
ed.  859, 2  Inters.  Ck>m.  Rep.  288;  Union  Pac,  B. 
Co,  ▼.  De  Bu9k,  8  L.R  A.  850,12  Colo.  294;  Me- 
Candleu  t.  Richmond  dbD.R  Co,  18  L.  R.  A. 
440,  88  S.  C.  108;  Bennington  t.  State,  4 
Inters.  Com.  Rep.  418,  90  Ga.  896;  WuUm  U, 
Teleg.Co.Y.ljfler,  4  Inters.  Com.  Rep.  481,  90 
Va.  297. 

Statutes  are  upheld  which  impose  an  abso- 
lute liability  for  damages  caused  by  flret  set  in 
the  operation  of  railroads. 

Boss  Y.  Boston  d  W.  B.  Co.  6  Allen,  87;  West 
Y.Chieago  A  N.  W.  B.  Co.Tl  Iowa,  659;  Martin 
v.  New  York  AN,  B,  R  Co.  62  Conn.  881;  Den- 
ver, T,  d  0.  R  Co.  ▼.  De  Oraff,  2  Colo.  App. 
42;  Union  Btc  R  Co.  ▼.  Arthur,  2  Colo.  App. 
159;  MeCandless  ▼.  Richmond  d  D.  R  Co, 
tupra. 

Such  proYisions  are  an  ezerdse  of  the  police 
powers  of  the  states. 

Minneapolis  d  Si.  L.  R  Co.  ▼.  Btnmons,  149 
U.  8.  864,  87  L.  ed.  769;  Hayes  ▼.  Michigan 
€fmt.  R  Co.  Ill  U.  8.  228,  28  L.  ed.  410. 

If  the  title  of  the  statute  expresses  a  general 
purpose,  all  matters  fairly  and  reasonably  con- 
■ecied  with  that  purpose,  and  all  measures 
-which  are  oonyenient  or  appropriate  or  fairly 
calculated  to  facilitate  the  accomplishment  of 
that  purpose,  are  properly  parts  of  the  statute. 

Qrana  Bapids  ▼.  Burlingame,  98  Mich.  472; 
VanH^tean  y.  Heames,Wi  Mich.  504;  Hall  y. 
Burlingame,  88  Mich.  488;  Kurts  y.  People, 
88  Mich.  279;  People  y.  Hurlbut,  24  Mich.  44, 
9  Am.  Rep.  108;  People  v.  Wands,  23  Mich. 
886;  People  y.  Statelns.  Co.19  Mich.892;  P^opU 
T.  Mahaney,  18  Mich.  481. 

If  the  statute  does  not  oontraYene  any  pro- 
▼islons  of  the  constitution  of  the  state,  or  of 
the  Constitution  or  laws  of  the  United  States, 
it  is  to  be  upheld  by  the  courts. 

Cooley,  Const,  lim.  1st  ed.  pp.  164,  167, 
169;  6th  ed.  pp.  197, 200-202;  Sears  y.  CottreU, 
6  Mich.  251;  PeopicY.  Gallagher,  4  Mich.  244; 
P^opU  Y.  Elodgett,  18  Mich.  127;  PAn^fe  y.  Ma- 
haney, 18  Mich.  501;  Tyler  y.  People,  8  Mich. 
820;  BertholfY.CBeCay,  74  N.  Y.  509,  80  Am. 
Bep.  828;  Hedderieh  y,  StaU,  101  Ind.  564,  51 
Am.  Rep.  768;  Sharpless  y.  Philadelphia,  21 
Pa.  147, 59  Am.  Dec  759. 

Tlie  requirement  that  the  screens  '*shall  be 
of  the  best  approYcd  kind,  shown  by  experi- 
eaoe  to  be  proper  and  suitable  for  protection 
from  fire,"  is  neither  more  exacting  nor  more 
difiBcult  to  comply  with  than  are  the  require- 
ments imposed  by  the  courts  to  guard  acrainst 
danger  arising  to  property  and  life  by  the  op- 
eralfons  of  bwness  which  create  such  dangers. 

Soyt  Y.  J^ers,  80  Mich.  181;  Jackson  y. 
S9L.R.  A. 


Chicago  d  N.  W.  R  Co.  81  Iowa,  176,  7  Am. 
Rep.  120;  Metsger  y.  Chicago,  M.  d  St.  P.  R 
Co,  76  Iowa,  887;  Steintceg  y.  Erie  Bailway, 
43  N.  Y.  126,  8  Am.  Rep.  678;  Spaulding  y, 
Chicago  d  N.  W.R  Oo.dO  Wis.  110,  11  Am. 
Rep.  550;  Toledo,  P.  d  W.  R.  Co,  y.  Pindar, 
58  ni.  447,  5  Am.  Rep.  57;  8  Wood,  Railway 
Law,  %  826,  pp.  1575-1677. 

The  rule  of  construction  of  statutes  requires 
a  reasonable  Interpretation  to  be  given  to  the 
language  used  in  the  provisions  so  hs  to  accom- 
plish the  object  sought  to  be  reached  by  the 
statute. 

Sutherland,  Stat  Constr.  §g  287-241,  246, 
260;  Endlich,  Interpretation  of  Statutes,  ^295, 

5 p.  899-401;  People  y,  Saginaw  Couvty  Cir.  CU 
udge,  26  Mich.  842;  Taogart  y.  Perkins,  78 
Mich.  808;  CaidwU  y.  Ward,  88  Mich.  18; 
Detroit  Comrs.  of  Parks  and  Boulevards  y. 
Michigan  Cent.  B.  Co.  90  Mich.  885;  Arm- 
strong  y.  Wesiem  Mfrs.  Mut,  Ins,  Co.  95  Mich. 
187;  DetroU  y.  Wabash,  St.  L.  d  P.  R  Co.  es 
Mich.  712. 

Messrs.  Simonaon,  Oillett  4b  Court* 
ri^ht  for  defendant  In  error. 

lA>ngt  J,,  deliYsred  the  opinion  of  the 
court: 

This  action  is  brought  under  Act  No.  188, 
Pub.  Acts  1881,  entitled  ''An  act  to  compel 
steam  Yessels  navigating  the  waters  of  the 
state  to  proYide  fire  screens  for  smokestacks, 
and  to  proYide  a  penalty  for  its  violation," 
being  sections  2038  and  2084,  How.  Anno. 
Stat.  On  November  25,  1890,  the  plaintiff 
and  Amasa  Rust,  since  deceased,  owned  and 
had  piled  on  the  dock  on  the  east  bank  of 
the  Sheboygan  river,  at  Sheboygan,  a  large 
guantity  of  pine  lumber,  of  the  value  of 
$50,000  and  upward.  The  lumber  had  stood 
upon  the  docks  during  the  summer,  and  had 
become  seasoned  and  dry.  The  defendant 
owned  and  operated  a  steamboat  called  the 
Minnie  M.,  which  was  run  between  Sheboy- 
gan and  Sault  Ste.  Marie,  carrying  freight 
and  passengers,  and  which  used  wood  for 
fuel,  and  had  no  fire  screen  of  any  kind  at- 
tached to  her  smokestack.  On  the  morning 
of  November  25,  1890,  the  boat  lay  at  Mc- 
Arthur's  dock,  on  the  west  side  of  the  river, 
some  1,200  feet  abov^  the  lumber  in  ques- 
tion; and,  about  5  o'clock  in  the  morning 
of  that  day.  she  was  fired  up  with  pine  slabs, 
left  the  dock,  and  passed  down  the  river  on 
her  course  and  by  the  lumber  in  question. 
The  river  at  this  point  was  about  220  feet 
wide.  At  the  time  of  her  passing,  a  strong 
wind  was  blowing  from  the  west,  and,  about 
fifteen  or  twenty  minutes  after  the  boat  passed 
down,  the  lumber  was  seen  to  be  on  fife.  It 
was  entirely  consumed. 

The  plaintiff,  to  esUblish  his  claim,  called 
several  witnesses,  who  testified  substantially 
as  follows: 

Charles  J.  Kitchen :  That  he  was  master 
of  the  tuff  C.  B.  Strohn,  which  lay  on  the  east 
side  of  the  river,  above  the  Minnie  M.  ;  that 
he  saw  the  Minnie  M.  winding  at  Mc Arthur's 
dock ;  that  his  attention  was  attracted  to  her 
by  fire  coming  out  of  her  smokestack ;  that 
there  was  a  large  volume  of  sparks  escaping 
from  tiie  stack  going  across  the  river,  east- 
ward;   that  he  watdied  her  until  she  got 
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■lound  with  her  stern  pretty  well  up  the 
river,  watched  her  five  or  six  minutes,  may 
be  longer;  that  there  were  lots  of  sparks 
coming  from  the  Minnie  M.  at  that  time, 
more  than  there  ordinarily  are  when  they  are 
starting  up  the  fire ;  and  that  there  were  more 
sparks  than  he  ever  saw  coming  out  of  the 
smokestack  of  a  steamboat. 

Paul  Verette :  That  he  was  a  policeman 
for  nearly  six  years  in  Sheboygan,  and  while 
on  his  watch,  about  half  past  4  o'clock  on 
that  mornings  he  was  standing  on  the  bridge 
which  was  above  where  the  Minnie  M.  Jav ; 
that  he  saw  her  as  she  was  just  leaving  Mc- 
Arthur's  dock,  and  saw  her  four  or  five  min- 
utes ;  that  the  sparks  coming  out  of  her  smoke- 
stack drew  his  attention ;  that  there  was  a 
lot  of  them,  and  there  was  a  pretty  high 
wind  right  across  the  river  from  the  north- 
west towards  the  southeast ;  that  the  sparks 
coming  out  of  the  stacR  were  going  across  the 
river  among  the  lumber  pileson  the  east  side 
of  the  river ;  that,  when  he  last  saw  the  boat, 
she  was  passing  Nelson's  mill  (Nelson's  mill 
and  the  Sheboygan  Lumber  Company's  mill 
are  the  same),  and  was  throwing  sparks  at 
that  time  which  were  Koing  towards  the  lum- 
ber piles.  The  sparks  were  coming  out  very 
thick,  just  the  full  of  the  smokestack. 

Reuben  H.  Mosher :  That  he  was  the  cap- 
tain of  the  tug  Cuyler ;  that  the  tug  passed 
down  the  river  before  the  Minnie  M.,  and 
came  back,  and  tied  up  to  the  dock  on  the 
east  side  of  the  river,  about  1,200  feet  below 
the  point  where  the  fire  broke  out.  He  was 
lyinc  down  in  the  tug  Cuyler  when  the  Min- 
nie M.  went  by  him.  About  fifteen  minutes 
after  the  Minnie  M.  passed,  he  was  called 
by  Jarvis,  who  was  aboard  of  the  tug,  and 
got  up,  and  saw  the  fire  in  the  first  pile  next 
to  the  mill.  It  had  just  started,  and  was 
about  12  feet  above  the  dock,  and  about  4  or 
5  feet  down  from  the  top  of  the  pile  nearest 
to  the  front  of  the  dock  towards  the  river. 

James  Taunt :  That  he  was  fireman  on  the 
tug  Cuyler,  and  that,  while  she  lay  at  the 
dock  below  the  lumber,  he  came  up  on  deck, 
and  saw  the  Minnie  M.  go  down  the  river 
as  he  came  up.  She  was  somewhere  about 
abreast  of  the  Sheboygan  Lumber  Company's 
mi  1 1.  Sparks  were  comi  ng  out  of  her  smoke- 
stack about  the  full  of  the  smokestack.  He 
called  the  attention  of  Mr.  Harrington,  who 
also  looked  out.  Taunt  continued  to  look  at 
the  Minnie  M.  until  she  passed  the  Cuyler. 
The  sparks  which  he  saw  coming  from  the 
smokestack  were  going  right  into  the  lumber 
on  the  east  side  of  tne  river,  into  the  two 
piles  below  the  mill. 

Dewitt  C.  Harrington,  the  engineer  of  the 
tug  Cuyler,  testified  that  Mr.  Taunt  called 
him  nut  to  see  sparks  coming  out  of  the  Min- 
nie M.  He  went  on  deck,  and  saw  sparks 
cominj?  out  of  the  smokestack  of  the  Minnie 
M.,  an  unusual  amount  coming  out, — some 
bi^  ones  and  some  little  ones.  They  were 
going  across  the  river  tb  the  east  side.  He 
continued  to  watch  the  boat  until  she  got 
past  the  Cuyler.  The  sparks  continued  to 
come  out  of  her  during  the  whole  time  she 
was  going  down  the  river.  As  the  sparks 
went  to  the  east  side  of  the  river,  some  of 
them  went  onto  the  piles,  some  of  them  went 
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I  into  them,  and  some  over  them.     Some  tea 

I  or  fifteen  minutes  afterwards  the  alarm  was 

given.     He  went  on  deck  to  see  the  fire.    He 

saw  sparks  going  in  at  about  the  place  when 

the  fire  was  in  the  lumber. 

George  Adams,  who  was  engineer  on  the 
city  waterworks,  and  was  on  watch  at  the 
waterworks  at  the  time,  testified  that  he  saw 
the  Minnie  M.  going  down  the  river ;  saw 
her  after  she  left  tne  dock  until  she  got  oui  to 
the  end  of  the  lumber  piles  going  oat  of  the 
river;  and  saw  her  throwing  fire  out  of  her 
smokestack,  quite  a  good  deal  of  it,  daring 
the  whole  time  he  saw  her.  About  fifteea 
or  twenty  minutes  after  the  Minnie  M.  went 
down  the  river,  he  saw  the  fire  in  the  lumber 
piles.  The  sparks,  as  he  saw  them  comin:: 
out  of  the  stack,  were  going  across  the  rive 
towards  the  lumber  piles. 

After  the  above  witnesses  had  testified,  the 
plaintiff  called  Thomas  McGarraty,  who  iiad 
had  twelve  years'  experience  as  captain  of 
a  tug,  who  testified  to  the  use  of  fire  scrtfeos 
to  prevent  the  escape  of  fire,  and  on  the  sub- 
ject of  the  different  kinds  of  screens  used. 
At  this  point  the  court  interposed,  and  the 
following  took  place:  **The  court:  Have 
you  got  any  more  testimony  as  to  the  cm  use 
of  the  fire?  Counsel:  Oh,  yes,  sir.  The 
court :  I  went  down  on  the  bridge  here  [in 
Hay  City]  last  night,  and  I  looked  up  to- 
wards Twenty-Third  street  bridge.  It  is  Itrss 
than  a  mile  and  a  half,  and  it  seem^  to  me 
that  the  evidence  in  on  that  subject  is  too  un- 
certain to  base  a  verdict  on  it, — the  evidence 
as  to  the  setting  of  the  fire  to  the  lumber  by 
the  Minnie  M.  Coimsel :  We  except  to  the 
statement  of  the  court.  The  court :  It  ap- 
pears that  the  night,  while  not  intensely 
dark,  was  not  a  moonlight  night,  cloudy, 
and  the  sky  full  of  scuds,  and  a  heavy  wind. 
I  don't  think  that  anybody  from  either  the 
upper  part  of  the  river,  or  where  his  tug  laid, 
as  marked  on  the  map,  can  tell  with  any  de- 
gree or  even  probability  that  the  Blinnfe  M. 
set  that  fire,  fiom  the  testimony  in.  Coun- 
sel :  We  have  offered  such  direct  testimony 
upon  that  subject  as  we  have.  The  court: 
Biave  you  offered  i  t  all  ?  Counsel :  We  have 
not  offered  it  all,  but  it  is  all  of  the  same  kind. 
There  isn't  any  other  testimony  that  we  hare 
that  will  bring  it  closer  than  that.  We 
have  evidence  of  other  witnesses  relatively 
in  t^e  same  position  that  the  witnesses  who 
have  sworn  were  to  the  same  occurrences.  If 
that  is  your  honor's  view,  our  testimonv 
could  only  be  made  stronger  by  having  more 
witnesses  to  the  occurrences.  Counsel :  We 
except  to  the  statement  of  the  court.  The 
court :  What  have  you  to  say  about  the  rieht 
of  the  jury  to  base  a  verdict  on  what  there 
is  of  it?  Counsel :  We  simply  say  we  thiok 
it  is  sufficient  to  show  the  cause  of  the  fire 
absolutely  and  conclusively.  The  court: 
Under  the  statement  of  counsel,  I  shall  feel 
compelled —  I  don't  think  it  would  be  do- 
ing my  duty  to  allow  a  verdict  on  the  testi- 
mony to  stand  in  favor  of  the  plaintiff,  if 
one  was  obtained.  You  can  take  sach  courw 
about  it  as  you  are  a  mind  to  with  that  in- 
timation, i  shall  feel  in  duty  bound  to  in- 
struct the  jury  as  to  the  totally  unsatisfactory 
species  of  evidence  as  to  the  cause  of  the  fire. 


Idi^ 
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If  boats  on  this  river  can  be  held  liable  upon 
such  proof,  there  is  no  use  of  boats  entering 
the  Saginaw  river.    It  would  absolutely  ban- 
ish commerce  upon  this  stream.    Tugs  are 
runiiiD£[  around  here,  from  here  to  the  mouth 
of  the  river,  and  they  never  did,  as  a  general 
til !  ng,  use  spark  arresters.    The  larger  vessels 
never  use  ihem  at  all.     They  He  right  here 
by  the  lumber  dock,  load  lumber  for  davs 
and  weeks,  and  are  passing  up  and  down  the 
stream  every  day ;  and  I  should  want  the  most 
conclusive  and  direct  proof  of  the  fact  of  set 
tin.i;  the  fire,  in  order  to  allow  a  verdict  in 
such  case.    Counsel :    We  except  to  the  state- 
ment of  the  court.     The  court :    It  appears 
from  the  testimony  that  the  cut  in  the  harbor 
is  something  more  than  a  mile  and  a  half. 
Couusel:     S'ot  over  a  mile.     The  court: 
Very  well.     Twenty-Third  street  bridge  is 
al)out  a  mile  and  sixty  rods  from  the  Third 
street  bridge  here,    ao  mortal  man  can  go 
onto  the  Third-street  bridge,  and  tell  any- 
thing about  the  setting  of  fire  up  there,  from 
the  mere  fact  that  sparks  are  escaping.    Coun- 
sel :   Don't  understand  us  to  concede  that  the 
wi messes  were  a  mile  away  from  the  place. 
The  court.    The  first  witness  was  on  a  bridge 
which  was  some  nine  hundred  feet  from  the 
mill,  and  that  was  some  four  hundred  feet 
from  the  place  where  the  fire  commenced. 
Counsel :    No ;   one  hundred  and  fifty  feet. 
The  court :    I  think  it  is  some  fourteen  hun- 
dred from  where  the  fire  started.     It  is  one 
hundred  and  fifty  feet  beyond  the  slip  lead- 
ing from  the  rear  of  the  mill.    He  was  look- 
ing down  that  way.    The  other  witness,— 
thnt  was  on  the  Strohn, —  he  saw  the  Cuyler 
pass  him,  and  watched  her  outside.     He  no- 
ticed the  boat  when  she  was  considerably,— 
this  fire  casting  out  a  great  many  sparks ;  and 
she  went  out  oi  the  harbor  tlirowing  out  more 
or  less  sparks.     Now,  it  is  a  fact  that,  while 
all  coal  don't  make  sparks  like  soft  wood  or 
pine  slabs,  there  is  fire  there,  and  occasional 
fires  are  caught  from  coal  sparks.    Sti  1 1 ,  there 
is  no  proof  that  this  boat  emitted  a  spark 
within  five  hundred  feet  of  the  place  where 
the  fire  caught  in  the  lumber  at  all  in  either 
direction.    It  is  toUlIy  lacking  in  definite- 
ness  and  certainty.    I  don't  see  anything  cer- 
tain about  it.     It  may  have  been  so,  and  that 
is  all  Tou  can  say  about  it.    Counsel :    Under 
this  statement,  the  Mly  thing  that  is  left  for 
ua  to  do  is  to  put  oar  testimony  in  shape  to 
Bave  the  question,  for,  after  what  your  honor 
has  said  te  the  Jury,  it  would  be  useless  for 
ns  to  go  to  them  on  the  question  of  fact. 
The  court :    You  can  put  your  offer  or  your 
claim  in  any  shape  you  are  a  mind  to,  and  I 
will  pass  on  it.     I  cannot  try  another  case 
to  day  unless  the  parties  are  ready.    If  you 
nesire  it,  you  can  have  time  for  conference 
together  until  later  in  the  day.    It  may  be 
that  my  experience  with  boats  influences  my 
judi^ineMt.  but  in  my  mind  there  is  nothing 
to  indicate  that  this  boat  set  that  flre.    Coun- 
^ '   Note  an  exception  to  ttie  statement  of 
the  conn.    Counsel  to  witness :    Where  do 
i  understand  that  you  have  used  these  spark 
screens  on  your  t«gs?    A,  At  Muskegon,  and 
jn  the  Muskegon"  lake.      Spark  screens  on 
tugs  are  generally  used  at  Muskegon ;  used 
on  the  smokestacks  or  in  the  smokestacks.'' 
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Several  witnesses  were  thereafter  called* 
who  testified  to  having  seen  sparks  from  this 
boat  falling  upon  the  lumber;  but  this  tes- 
timony was  no  more  direct  as  to  the  origin 
of  the  fire  than  that  above  quoted.  No  evi- 
dence was  ^iven  nor  attempt  made  to  account 
for  the  setting  of  the  fire  other  than  by  sparks 
from  this  boat.  The  only  other  boat  passing 
down  the  river  that  morning  wss  the  tug 
Cuvler,  which  was  burning  coal  for  fuel, 
and  which,  plaintiff's  testimony  showed,  did 
not  throw  sparks  on  that  occasion. 

Counsel  for  plaintiff  then  offered  to  show 
further,  by  several  witnesses,  that  sparks 
were  seen  coming  from  the  stack  of  the  Min- 
nie M. ,  and  passing  over  and  upon  the  lum- 
ber, when  the  court  remarked:  ''Another 
witness  testified  here  that  he  saw  the  sparks 
going  into  or  on  the  lumber,  but  his  position 
was  such  that  I  don't  regard  it  ss  of  anv  con- 
sequence. "  Defendant  men  offered  testimony 
tending  to  contradict  plaintiff's  testimony, 
and  to  show  that  no  sparks  were  coming  out 
of  the  stack  on  the  Minnie  M.  on  that  occa- 
sion, and  te  show  that  ilie  was  equipped 
with  a  damper  and  flue  cap,  which  were  is 
order;  that  the  damper  was  closed,  and  the 
flre  cap  open,  when  she  passed  down  the 
river ;  and  that,  when  in  that  coDdition,  dan- 
gerous sparks  would  not  escape  from  the 
smokestack.  Although  the  court  had  so  com- 
mented upon  the  testimony  of  the  witnesses 
for  plaintiff,  he  finally  concluded  there  was 
some  evidence  which  the  jury  might  consider 
as  to  the  origin  of  the  fire,  and  stated  to  coun- 
sel that  he  would  so  submit  it. 

The  plaintiff's  case  was  so  greatly  preju- 
diced by  these  and  other  remarks  of  toe  eourt 
below  that  a  new  trial  should  be  granted 
upon  this  branch  of  the  OMe  alone ;  aad,  in 
view  of  a  new  trial,  we  shall  pass  upon  the 
other  assignments  of  error. 

The  maimger  of  the  defendant  company  was 
called  as  a  witness,  and  was  permitted  to  tes- 
tify that  the  Minnie  M.  ran  in  connection 
with  the  Detroit  &  Cleveland  Steam  Naviga- 
tion Company  (running  from  Detroit  to  She- 
boygan and  Mackinaw),  the  Northern  Michi- 
gan Line,  the  Grummond  Line  (irom  Toledo, 
Cleveland,  and  Detroit),  the  Qrand  Rapids 
&  Indiana  Railroad  (running  from  Indiana  to 
Mackinaw),  and  the  Michigan  Central  Rail- 
road ;  that  an  arrangement  for  joint  tariff  had 
been  arranged  with  the  Grand  Rapids  &  Indi- 
ana Railr^d  for  carrying  freight ;  that  the 
Minnie  M.  carried  freight  and  passengers  on 
its  line  destined  for  points  outside  of  Mich- 
igan, and  from  outside  of  the  state  destined 
for  points  along  the  line  of  its  route  in  this 
state;  also,  that  it  had  arrangements  with 
each  of  these  transportation  lines  in  regard 
to  carrying  freight  and  passengers.  This  evi- 
dence was  taken  under  the  objection  of  plain- 
tiff's counsel,  and  wss  introduced  for  the 
purpose  of  showing  that  the  Minnie  M.  was 
engaged  in  interstate  commerce,  and  there- 
fore no  recovery  could  be  had. 

This  question  was  settled  in  Sheboygan 
Lumber  Co,  v.  Delta  Trarup.  Oo,,  100  Mich. 
16.  In  that  case  evidence  was  given  upon 
the  same  point,  and  the  following  requests 

S resented  by  the  defendant:    ''The  Minnie 
[.,  on  the  day  alleged  in  the  declaration, 
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being  engaged  in  interstate  commerce,  is  not 
liable  for  any  damages  she  may  have  caused 
by  reason  of  not  having  a  fire  screen  attached 
to  her  smokestack,  as  required  by  Act  No. 
188  of  the  Laws  of  1881,  such  act  being  an 
attempted  regulation  of  interstate  commerce ; 
and  the  plaintiff  cannot  therefore  recover.'' 
Also :  "The  laws  and  regulations  passed  by 
congress  regulating  steam  vessels  contain  no 
provisions  regarding  fire  screens  to  be  at- 
tached to  the  smokestacks  of  steam  vessels ; 
and,  the  Minnie  M.  on  the  date  alleged  in 
the  information  being  engaged  in  interstate 
commerce,  her  owners,  and  masters  were  not 
bound  to  have  such  an  appliance  on  its  smoke- 
stacks." These  reouests  were  refused,  and 
this  court,  in  considering  that  question,  held 
that  the  fact  that  the  boat  was  engafi:cd  in 
interstate  commerce,  and  that  it  was  enrolled 
and  equipped  and  provided  with  all  the  ma- 
chinery and  mechanical  appliances  required 
by  the  act  of  congress  and  the  regulations 
adopted  thereunder  by  the  board  of  supervis- 
ing inspectors,  did  not  relieve  the  owners  of 
the  vessel  from  their  liability,  under  the 
common  law,  for  injuries  done  by  fire  escap- 
ing from  the  smokestack  of  the  vessel ;  and 
that  thev  would  be  liable  for  such  injurv, 
arising  from  a  failure  to  use  a  fire  screen  in 
the  smokestack,  although  such  fire  screen  was 
not  required  by  the  laws  of  congress  or  the 
rules  of  the  supervising  inspectors,  if  reason- 
able care  at  the  common  law  required  the  use 
of  such  fire  screens.  After  considering  the 
provisions*of  the  act  of  congress,  it  was  said : 
''We  cannot  therefore  hold  that  the  act  of 
eonrress  relieves  the  defendant  from  its  li- 
ability at  the  common  law  and  its  duty  to  use 
appliances  which  experience  has  shown  to  be 
required  by  common  prudence  for  the  protec- 
tion of  property  on  the  banks  of  the  public 
highways  traversed  by  its  boats.  **  The  prin- 
ciple in  that  case  was  that  the  legislation  of 
congress  had  not  excluded  the  application  of 
the  common  law  upon  this  subject  in  refer- 
ence to  the  operation  of  steamboats ;  that  the 
common  law  existing  in  this  state  continues 
in  force,  notwithstanding  the  legislation  of 
congress,  so  long  as  the  taw  enacted  by  con- 
gress and  the  law  of  the  state  do  not  conflict. 

That  case,  however,  was  brought  upon  the 
common-law  liability  of  the  defendant  to 
answer  for  its  negligence  in  setting  the  fire. 
In  the  present  case  suit  is  brought  upon  the 
statute,  which  provides: 

''Section  1.  That  all  vessels  using  wood 
for  fuel,  navigating  any  of  the  waters  of  this 
state,  shall  be  provided  with  suitable  fire 
screens  attached  to  the  smokestack  of  such 
vessels  to  prevent  the  escape  of  fire.  Such  fire 
screens  shall  be  of  the  best  approved  kind 
shown  by  experience  to  be  proper  and  suit- 
able for  protection  from  fire. 

*'Sec.  2.  That  the  owner  or  owners  and 
master  of  any  steam  vessel  navigating  the 
waters  of  this  state  who  shall  neglect  to  pro- 
vide his  or  their  vessel  with  the  fire  screens 
attached  to  the  smokestacks  of  said  vessels, 
as  mentioned  in  section  one  of  this  act,  shall 
be  deemed  guilty  of  a  misdemeanor;  and 
upon  conviction  thereof  shall  be  punished  by 
a  fine  of  one  hundred  dollars,  or  by  confine- 
ment in  the  county  {all  not  exceeding  thirty 
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days,  or  by  both  such  fine  and  ImprisoniBeBt 
in  the  discretion  of  the  court  .  .  .  The 
owner  of  such  vessels  shall  also,  whes  any 
person  is  Injured  in  person  or  property  by 
reason  of  fire  occasioned  by  the  neflect  of 
such  owner  of  such  vessels  to  comply  with 
the  provisions  of  section  1  of  this  Act,  be 
liable  to  the  amount  of  damages  sust4iined 
to  the  person  so  injured,  to  be  recovered  in 
any  court  of  competent  Jorisdiction  in  this 
state." 

But  the  common  law  is  no  more  and  no 
less  a  particular  law  of  the  state  than  this 
act  of  the  legislature ;  and,  if  the  omission 
to  employ  means  for  the  protection  uf  prop- 
erty which  are  required  by  the  common  law 
creates  a  liability,  the  omission  to  employ 
the  same  means  or  like  means  required  by 
the  provisions  of  the  statute  of  the  state 
would  create  a  like  liability,  since  the  stat- 
ute is  no  more  in  conflict  with  the  law  of 
congress  than  is  the  common  law  of  the  state 
in  conflict  with  it.  The  common  law  of  the 
state  and  a  statute  of  the  state  are  in  the  &ime 
sense  laws  of  the  state.  iStnith  v.  Alabama, 
124  U.  S.  475,  81  L.  ed.  511.  The  principle 
has  received  abundant  adjudication  that  the 
state  may  exercise  its  power  to  make  regu- 
lations for  the  protection  of  the  health,  the 
lives,  and  the  property  of  the  people  of  the 
state  against  the  dangers  arising  under  inter- 
state transportation  and  commerce,  concur- 
rent with  the  laws  passed  by  congress  in  the 
exercise  of  the  jurisdiction  of  congress  over 
the  same  subjects,  and  that  the  laws  of  the 
state  are  valid  and  may  be  enforced  so  long 
as  they  do  not  conflict  with  the  provisions 
of  federal  legislation.  King  v.  Americai^ 
TVantp,  Go.  1  Flipp.  1,  Fed.  Cas.  No.  7.787; 
IfetD  fork  V.  Mln,  86  U.  8.  11  Pet.  103.  9 
L.  ed.  648,  12  Curt.  Dec.  857;  Qoodrieh 
Tramp,  Co,  v.  Qagnon,  86  Fed.  Rep.  128; 
Johnaon  v.  Chicago  dt  P.  Elevator  Go.  119  U. 
S.  388,  899,  400,  80  L.  ed.  447,  451 ;  Parkers- 
burg  <k  0,  R,  Tranap.  Go.  v.  Parher^mrg, 
107  U.  S.  691,  700-707,  27  L.  ed.  584,  588- 
590 ;  MobiU  County  v.  EimbaU,  102  U.  8.  691, 
26  L.  ed.  238 ;  Huu  v.  Olocer,  119  U.  S.  543, 
30  L.  ed.  487  ;  Sands  v.  Manistee  Biter  In^. 
Co.  123  U.  S.  288.  31  L.  ed.  149;  Morgan's 
L.  db  T.  R.  db  a.  8.  Co.  v.  I/misviUe  Board 
ofHeaUK  118  U.  8.  455.  80  L.  ed.  237 ;  Sher- 
lock  V.  AUing,  93  U.  8.  99,  23  L.  ed.  819; 
Harrigan  v.  Connecticut  River  lAimber  Co. 
129  Mass.  580,  87  Am.  Rep.  887 ;  PeopU  v. 
Jenkins,  1  Hill,  469;  Bmith  v.  Alabama,  124 
U.  8.  465,  81  L.  ed.  608,  1  Inters.  Com.  Rep. 
804. 

It  was  held  in  Sheboygan  Lumber  Co.  v. 
Delta  Transp.  Co. ,  supra^  that,  by  the  com- 
mon law  of  this  state,  appliances  should  be 
used  which  experience  has  shown  to  be  rea- 
sonably effective  in  avoiding  danger,  and 
that  it  is  apparent  that  none  of  the  provis- 
ions of  the  act  of  congress  show  any  intent 
to  legislate  upon  or  provide  for  the  protec- 
tion of  persons  or  property  on  land.  It  was 
said :  '^If  we  look  to  the  regulations  adopted 
by  the  board  of  inspectors,  the  same  purpc>se 
is  manifest.  Nothing  enumerated  in  the  cer- 
tificate of  inspectors  conflicts  with  the  com- 
mon-law rule  as  to  the  duty  which  is  im- 
posed by  the  common  law  in  regard  to  the 
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protection  of  persons  and  property  upon  shore 
and  within  the  juriadiction  of  the  respective 
states.    It  would  seem,  therefore,  to  be  a  rea- 
sonable conclusion  that  it  was  not  the  inten- 
tion of  congress  to  abrogate  all  the  rules  of 
the  conimon  law  relative  to  liability  for  in- 
juries inflicted  by  the  negligence  of  vessel 
owners  in  not  supplying  their  vessels  with 
appliances  which   common  experience  has 
shown  to  be  requisite  for  the  proper  protec- 
tion of  persons  and  property  upon  shore,  and 
the  use  of  which  would  not  endanger  the 
safety  of  persons  and  property  on  board." 
The  act  under  which  the   present  suit  is 
brought  was  passed  nearly  fifteen  years  ago, 
and  with  the  provisions  of  which,  it  is  ap- 
parent, many  vessels  navigating  the  waters 
of  the  state  have  complied,  and  we  find  noth- 
ing in  the  acts  of  congress  or  the  regulations 
of    the   supervising    inspectors    in   conflict 
therewith ;  and  what  was  said  in  Sheboygan 
Lumber  Co,  ▼.  DeUa  Transp,  Co,  is  equally 
applicable  to  the  present  case,  though  the 
action  is  brought  under  the  statute,  and  not 
in  reliance  upon  the  common-law  liability. 
Railroad  companies  running  their  trains  are 
as  much  engaged  in  interstate  commerce  as 
is  the  defendant  in  running  this  steamboat 
between  Sheboygan  and  Sault  Ste.    Marie. 
The  various  states  have  enacted  statutes  re- 
quiring specific  precautions  to  be  taken  in 
running  trains,  for  the  purpose  of  protect- 
ing life  and  property  in  the  state  against 
dangers  arising  from  the  operation  of  rail- 
roads.    These  statutorv  regulations  are  up- 
held against  the  objections  made  that  the  rail- 
roads affected  by  such  resrulations  are  en- 
gaged in  interstate  commerce.     Smith  v.  Al- 
abama, 124  U.  a.  465,  31  L.  ed.  508,  1  Inters. 
Com.    Rep.  804 ;   ^'a8hcille,  G,  dt  St.  L,  R. 
Co,  ▼.  Alabama.  128  U.  8.  96,  82  L.  ed.  852, 
2  Inters.  Com.  Rep.  238 ;  Union  Pae,  R,  Co. 
▼,    De  Busk,  12  Colo.  294,  8  L.  R.  A.  850; 
McCandleM  v.  Richmond  A  D.  R.  Co.  88  8. 
C.  103,  18  L.  R.  A.  440;  Bennington  y.  Stats, 
90  Ga.  896,  4  Inters.  Com.  Rep.  418 ;  West- 
ern U.  Teleg.  Co.  v.  Tyler,  90  Va.  297,  4  In- 
ters. Com.  Rep.  481.     The  court  was  there- 
fore in  error  in  permitting  this  testimony, 
as  it  was  wholly  irrelevant  and  incompetent. 
It  had  no  place  in  tlie  case.     There  is  noth- 
ing in  ihe  fact  that  the  boat  was  engaged  in 
interstate  commerce  which  in  anv  manner  af- 
fected the  question  of  the  defendant's  liabil- 
ity. 

The  plaintiff  requested  the  court  to  charge 
as  follows:  ''Third.  It  is  admitted  in  this 
case  by  the  defendant  that  on  the  25th  day  of 
November,  1890,  the  defendant  was  the  owner 
of  the  vessel  called  the  Minnie  M. ;  that  she 
was  then  operated  by  the  defendant  and  was 
engaged  in  navigating  the  Sheboyffan  river ; 
and  that  her  route  extended  from  Sheboygan 
to  Sault  Ste.  Marie,  in  the  state  of  Michi^^an, 
and  on  that  route  carried  freight  and  passen- 
gers, stopping  also  at  intermediate  points  in 
the  state.  It  is  further  admitted  by  the  de- 
fendant that  she  had  no  fire  screen  attached 
to  the  smokestack  of  the  vessel  to  prevent  the 
escape  ot  fire.  The  evidence  in  this  case  is 
undisputed  that  on  the  morning  of  November 
25,  1890,  she  left  McArthur*s  dock,  in  She- 
boygan, passing  down  the  Sheboygan  river 
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on  her  route,  going  by  the  place  where  the 
plaintiff's  lumber  was  situated,  and  that, 
after  she  had  passed  by  the  lumber,  fire  was 
discovered  in  the  lumber,  which  spread  and 
consumed  the  lumber.  If  the  jury  find  that 
by  reason  of  the  neglect  of  the  defendant  to 
provide  the  said  vessel  with  a  suitable  fire 
screen  attached  to  her  smokestack,  to  prevent 
the  escape  of  fire,  fire  or  sparks  escaped  from 
the  smokestack  of  the  vessel,  and  lell  upon 
the  lumber,  and  caused  it  to  be  set  on  fire 
and  to  be  burned  and  destroyed,  the  defend- 
ant is  liable  to  the  plaintiff  to  the  amount 
of  the  damage  therebv  sustained  by  the  plain- 
tiff. "  The  court  declined  to  give  the  request 
as  presented,  but  save  It  with  this  additional 
qualification:  "It  appears  from  the  testi- 
mony that  this  fire  screen  that  is  approved  of 
by  these  masters  who  have  testified  about  it 
has  a  mesh  of  iron  three  eighths  to  half  an 
inch  square.  If  a  fire  screen  of  that  kind 
would  totally  prevent  this  fire,  I  five  you 
that  request.  But,  if  this  fire  should  be  set 
by  the  smaller  sparks,  I  could  not  give  it  to 
you.  because  the  statute  says  that  the  injury 
must  be  occasioned  by  the  lack  of  the  fire 
screen,  and,  if  the  fire  screen  did  not  prevent 
the  small  sparks  shown  by  the  testimony, 
there  would  be  no  liability.'* 

The  testimony  on  the  part  of  plaintiff  in 
respect  to  the  spark  screens  which  were  used 
on  vessels,  and  the  size  of  the  mesh  of  those 
screens,  was  given  by  Charles  J.  Kitchen, 
who  describes  the  butterfly  screen  as  a  screen 
placed  inside  of  the  smokestack,  and  opened 
and  closed  by  a  lever,  the  sisBe  of  the  mesh 
used  being  a  quarter  of  an  inch  ;  Thomas  Mc- 
Ghirraty,  who  testified  to  the  use  of  a  bonnet 
screen,  gives  the  size  of  the  mesh  as  a  quarter 
of  an  inch ;  James  Smith,  who  testified  in  re- 
lation to  the  butterfly  screen,  irave  the  size 
of  the  mesh  as  a  quarter  of  an  inch ;  Charles 
Robinson  gave  the  size  of  the  mesh  of  the 
same  kind  of  screen  as  about  a  quarter  of  an 
inch ;  and  Albert  Todd  and  John  McLaugh- 
lin also  testified  as  to  the  use  of  the  butter- 
fly screen,  but  did  not  five  the  size  of  the 
mesh, — from  which  evidence  on  the  part  of 
the  plaintiff  it  will  be  seen  that  there  was 
no  foundation  on  the  part  of  the  court  for 
the  statement  that  *'it  appears  from  the  tes- 
timony that  this  fire  screen  that  is  approved 
of  by  these  masters  who  have  testified  about 
it  has  a  mesh  of  iron  three  eighths  to  half  an 
inch  square."  The  request  should  not  have 
been  qualified  by  any  such  statement.  The 
jury  had  no  right  to  consider  whether  the  fire 
would  have  been  prevented  by  using  a  screen 
with  a  mesh  half  an  inch  square. 

The  latter  statement  of  the  court  that,  **  if 
this  fire  should  be  set  by  the  smaller  sparks, 
I  could  not  give  it  to  you,  because  the  stat- 
ute says  the  injury  must  be  occasioned  by  the 
lack  of  the  fire  screen,  and,  if  the  fire  screen 
did  not  prevent  the  small  sparks  shown  by 
the  testimony,  there  would  be  no  liabilitv,^ 
taken  In  connection  with  the  statement  that 
the  flre  screen  that  had  been  approved  by  the 
masters  who  had  testified  had  a  mesh  half  an 
inch  square,  and,  if  a  flre  screen  of  that  kind 
would  totally  prevent  the  fire,  he  would  give 
the  request,  conveyed  to  the  jury  the  Idea 
that,  if  a  fire  screen  having  a  mesh  half  an 
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inch  Bqutre  did  not  prevent  the  escape  of 
small  sparks,  there  would  be  no  liability 
on  the  part  of  the  defendant,  and  put  the 
case  to  them  so  they  were  required  to  find, 
not  whether  the  fire  was  set  by  large  sparks 
or  small  ones,  but  whether  the  use  of  a  fire 
screen  having  a  mesh  half  an  inch  square 
did  or  did  not  prevent  small  sparks  from  es- 
caping. The  request  as  framed  covered  cor- 
rectly the  question,  and  should  have  been 
submitted  to  the  Jury.  The  evidence  de- 
scribes two  different  kinds  of  screens,— the 
butterfly  screen  and  the  bonnet  screen.  It 
described  screens  having  a  mesh  not  exceed- 
ing one  quarter  inch,  and  also  tended  to  show 
that  by  tne  use  of  such  screens  all  dangerous 
sparks  were  prevented  from  escaping.  The 
statute  under  which  the  action  is  brought  re- 
quired that  vessels  should  be  provided  with 
screens  that  **  shall  be  of  the  best  approved 
kind  shown  by  experience  to  be  proper  and 
suitable  for  protection  from  fire."  It  was 
for  the  Jurv  to  determine  from  the  evidence 
which  of  the  various  screens  shown  to  have 
been  used  was  the  best  approved  kind,  proper 
and  suitable  for  protection  from  fire. 

After  describing  to  the  lurv  the  size  of  the 
meshes  of  the  screen  which  they  were  to  take 
into  account,  the  court  chargeid  the  jury  as 
follows :  "Now,  if  from  your  judgment  and 
experience  and  knowledge,  or  better  under- 
standing of  the  testimony,  you  can  say  that 
there  were  large  sparks  that  ought  to  have 
been  arrested  bv  the  spark  catcher,  you  can 
find  a  verdict  for  the  plaintiff;  otherwise, 
you  will  find  that  there  is  no  cause  of  action. 
The  whole  right  to  recover  depends  on  this 
fire  happening,  being  occasioned  by  sparks 
that  would  have  been  checked  by  this  spark 
arrester. "  This  charge  is  a  direction  to  the 
ivLTv  that  they  may  determine  the  question 
of  fact  involved  as  to  whether  the  emplov- 
mant  of  a  screen  upon  the  smokestack  would 
have  prevented  the  fire,  by  acting  on  their 
own  judgment  and  experience  and  knowl- 
edge. They  should  have  been  directed  that 
they  were  to  determine  the  facts  in  the  case, 
not  from  their  judgment  or  experience  or 
knowledge,  but  from  the  testimony  given 
by  the  witnesses  on  the  trial  of  the  case. 

The  court  also  charged  the  jury:  "You 
will  also  consider  in  that  connection  the  evi- 
dence in  regard  to  the  Ouyler.  She  went 
down  the  river,  and  she  had  banked  up  her 
fires  in  the  evening  before.  She  had  put 
fresh  coal  on,  and  shut  the  damper.  Accord- 
ing to  this  expert  from  Milwaukee,  the  ef- 
fect of  that  was  to  coke  the  coal,  which  ren- 
dered it  light  and  easy  for  it  to  fiy,  to  be 
burned  and  thrown  up  in  sparks,  and  that 
these  sparks  would  last  a  long  time,— longer 
than  wood,  I  think  he  stated."  This  evi- 
dence referred  to  as  given  by  the  expert  from 
Milwaukee  is  in  the  testimony  of  the  defend- 
ant's witness  John  V.  Tuttle,  the  whole  of 
which  is  as  follows :  "  Q,  Suppose  a  furnace 
has  the  fires  banked  in  ft, —a  coal  fire,— and 
it  is  allowed  to  remain  banked  for  some  hours, 
and  then  the  fires  are  raked  out  upon  the 
grates.  What  is  the  character  of  sparks  that 
would  be  driven  through  the  flues  and  out 
of  the  smokestack?  A.  The  sparks  in  such  a 
case  would  be  in  the  nature  of  coke,  or  very 
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much  the  same  as  charcoal ;  a  little  heavier 
than  charcoal  sparks  when  the  fire  is  first 
started.  When  the  fire  is  first  raked  down, 
probably  for  fifteen  or  twenty  minutes,  the 
sparks  escaping  from  the  stack,  if  there 
should  any  escape,  would  be  in  the  nature 
of  coke,  light,  much  lighter  than  ordinary 
coal  sparks.  Q,  Can  you  tell  whether  sparka 
of  that  character  retain  fire  for  any  len^fth  of 
time?  A,  They  do.  In  fact,  so  that  I  have 
known  them  sometimes  to  bum  little  spots 
on  the  deck  of  a  boat  where  they  came  out 
of  a  stack  and  fell  down.  They  would  blow 
away  from  the  boat  if  there  was  a  high  wind, 
and  they  would  retain  t.heir  heat  longer  than 
a  wood  spark."  The  only  apparent  object 
in  referring  to  this  testimony  in  the  charge 
was  to  indicate  to  the  jury  that  they  might 
find  from  this  that  the  fire  was  set  by  the  tug 
Cuyler,  and  not  by  the  Minnie  M.  The  tes- 
timony in  reference  to  the  tug  shows  that 
her  fires  were  banked  down,  and,  when  she 
started  out  on  that  morning,  the  fire  was  raked 
down,  some  fresh  coal  put  on,  and  that  no 
sparks  were  going  out  of  her  stack  while  on 
the  way  down.  Several  witnesses  were  called 
who  testified  positively  that  there  were  no 
sparks  coming  out  of  her  stack.  The  cooit 
was  in  error  in  this  statement,  as  it  was  un- 
warranted by  the  testimony  in  the  case. 

Counsel  for  defendant  do  not  attempt  in 
their  brief  to  answer  any  of  the  errors  claimed 
by  the  plaintiff  and  here  discussed,  but  con- 
tent themselves  with  a  discussion  of  the  pro- 
visions of  the  statute  under  which  the  action 
is  brought,  which  they  claim  is  unconstitu- 
tional, and  for  that  reason  no  action  could 
be  maintained  upon  it. 

1.  It  is  contended  that  the  act  contravenes 
section  20,  article  4,  of  the  Constitution  of 
this  state,  which  provides:  "No  law  shall 
embrace  more  than  one  object,  which  shall 
be  expressed  in  its  title."  It  has  been  uni- 
formly held  in  applying  this  provision  of 
the  constitution  that,  if  the  title  of  the  stat- 
ute expresses  a  general  purpose,  all  matters 
fairly  and  reasonably  connected  with  that 
puroose,  and  all  measures  which  are  con- 
venient or  appropriate  or  fairly  calculated 
to  facilitate  the  accomplishment  of  that  pur- 
pose, are  properly  parts  of  the  statute.  As 
was  said  in  Kurtz  v.  People,  83  Mich.  283: 
**  It  is  a  very  wise  and  wholesome  provision, 
intended  to  prevent  legislators  from  being 
entrapped  into  the  careless  passage  of  bills 
on  matters  foreign  to  the  ostensible  purpose 
of  the  statute  as  entitled ;  but  it  is  not  de- 
signed to  reauire  the  bodv  of  the  bill  to  be 
a  mere  repetition  of  the  title.  Neither  is  it 
intended  to  prevent  including  in  the  bill  such 
means  as  are  reasonably  adapted  to  secure  the 
object  indicated  by  the  title."  It  is  con- 
tended, however,  that  no  person  reading  the 
title  to  this  act  would  expect  to  find  provis- 
ions for  recovery  of  damages  occasioned  for 
neglect  to  provide  fire  screens  for  smoke- 
stacks. But  the  title  to  Act  No.  206,  Pub. 
Acts  1898,  was  no  more  specific.  The  title 
specified  several  specific  and  particular  acts 
to  be  done,  to  wit,  to  assess  property,  to  levy 
taxes,  to  collect  the  same,  to  make  them  a 
lien,  to  establish  and  continue  such  lien,  to 
provide  for  the  sale  and  conveyance  of  the 
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lands,  and  to  provide  for  the  inspection  and 
dispoeition  of  lands  bid  off  to  the  state. 
Bj  section  186  it  is  provided  that  no  deed 
ahall  be  recorded  until  a  certificate  is  fur- 
nished showing  the  payment  of  all  taxes; 
and  further :  ^A  Yiolation  of  the  provisions 
of  this  section  by  the  register  of  deeds  shall 
be  deemed  a  misdemeanor,  and,  upon  convic- 
tion thereof,  he  shall  be  fined  not  to  exceed 
one  hundred  dollars,  and  he  shall  be  further 
liable  to  the  grantee  of  any  instrument  so 
recorded  for  the  amount  of  damages  sustained, 
to  be  recovered  in  an  action  for  debt  in  any 
oourt  of  this  state. "  This  act  was  under  con- 
sideration in  Van  Husan  v.  Eeames,  96  Mich. 
604,  and  the  objection  made  that  it  con- 
travened this  provision  of  the  constitution. 
The  act  wss  upheld.  We  think  the  act  in  the 
present  case  is  not  void  upon  the  ground 
stated.  The  f  ol  lo wi  ng  cases  also  sustain  this 
principle :  Orand  Sapidi  v.  Burlingame,  98 
Mich.  472 ;  HaU  v.  Buriingame,  88  Mich.  488, 
440;  PwpU  V.  HurUnU,  24  Mich.  44.  67, 
9  Am.  Rep.  108 ;  PeopU  ▼.  Wands,  28  Mich. 
885,  889;  PeapU  T.  StaU  Ins.  Go.  19  Mich. 
892,  898;  P^opU  ▼.  Mahaney,  18  Mich.  481, 
495. 

But  it  is  said  the  object  of  the  act  is  to 
compel  the  use  of  fire  screens  by  steam  ves- 
sels, and  to  provide  a  penalty  for  the  viola- 
tion of  that  requirement,  and  that  the  term 
.  ** penalty,"  as  used  in  this  title,  excludes  the 
iaea  of  the  imposition  of  damages  to  be  paid 
to  the  party  injured.  The  term  ** penalty," 
as  used  in  the  title,  is  intended  to  include 
the  liability  to  be  imposed  for  damages,  ss 
well  as  the  liability  for  fine  and  imprison- 
ment. As  was  said  in  Oraver  v.  Huckiru,  26 
Mich.  476 :  **  The  term  •penalty*  is  used  very 
loosely  in  statutes  in  some  cases,  and  might 
without  much  strain  of  its  meaning  be  held 
to  embrace  all  the  consequences  visited  by 
law  upon  the  heads  of  those  who  violate 
police  regulations."  The  term  ''penalty"  is 
used  as  covering  and  including  the  imposi- 
tion of  damages,  in  Act  No.  818,  Pub.  Acts 
1887,  cited  in  BobUtm  ▼.  Miner,  68  Mich. 
649,  where,  by  section  20  of  the  Act,  it  is 
provided  that  persons  violating  certain  pro- 
visions of  the  act  ''shall,  in  sddition  to  all 
other  penalties  provided  for  by  this  act,  be 
liable  for  both  actual  and  exemplary  dam- 
ages therefor, "  etc.  Bee  al  so  Harifcrd  F,  In$, 
Go,  y.  Raymond,  70  Mich.  499,  in  which  it 
is  said :  ''^An  act  to  regulate  a  business  must 
of  necessity  visit  some  sort  of  punishment  or 
penalty  for  violation  of  its  provisions,  as  the 
penalty  is  the  only  lever  that  could  give 
practical  effect  to  the  law." 

2.  The  objection  to  the  act  that  it  is  re- 
pugnant to  the  acts  of  congress  on  the  same 
subject  has  been  fullv  discussed,  and  need 
not  be  further  referred  to ;  and  the  objection 
that  fire  screens  endanger  the  vessel  was  dis- 
posed of  in  Sheboygan  Lumber  Go,  v.  Delta 
Tranep,  Oo,,  supra,  in  which  it  was  said: 
**  Of  course,  the  first  duty  of  a  vessel  owner 
is  the  protection  of  those  on  board  and  who 
are  directly  under  his  care.  It  follows  that 
any  device,  appliance,  or  equipment  which 
endangers  them  cannot  be  required  by  law, 
no  matter  how  great  the  protection  it  would 
furnish  to  the  property  on  shore.  When  the 
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dangerous  character  of  such  devices  is  in 
issue,  and  the  evidence  is  conflicting,  the 
jury  should  be  very  carefully  and  clearly  in- 
structed in  the  direction  above  indicated. 
They  should  be  distinctly  told  that  if  they 
find  the  device,  upon  the  use  or  absence  of 
which  negligence  is  based,  is  dangerous  to 
the  boat  and  to  the  property  and  persons 
on  board,  the  law  does  not  require  it. "  The 
requirements  of  this  statute  are  no  more  im- 
perative than  the  common  law,  and  may  be 
enforced  under  the  rule  laid  down  in  the 
foregoing  case,  unless  it  appears  as  a  fact, 
found  in  the  case,  that  the  use  of  fire  screens 
endangers  the  vessel  or  the  property  or  per- 
sons on  board. 

8.  It  is  further  contended  that  the  act  re- 
quiring a  spark  screen  is  unreasonable,  and 
therefore  void.  The  argument  is  that  the 
requirement  of  the  statute  that  the  screens 
"shall  be  of  the  best  approved  kind  shown 
by  experience  to  be  proper  and  suitable  for 
protection  from  fire"  is  unreasonable,  because 
the  question  whether  the  kind  employed  upon 
the  boat,  in  the  endeavor  to  comply  with  the 
statute,  was  sul)h  a  screen,  must  be  deter- 
mined by  a  jury,  and  the  owner  could  not 
beforehand  determine  how  the  jury  would 
decide  upon  that  subject ;  also,  if  a  definite 
screen  were  specified,  other  states  might  re- 
quire different  screens,  and  thus  the  vessel 
owner  be  put  to  inconvenience  in  complying 
with  the  different  regulations.  Most  of  the 
cases  referred  to  by  counsel  for  defendant  in 
support  of  this  contention  relate  to  city  ordi- 
nances. Whether  the  ordinances  of  a  city 
are  valid  or  not  involves  the  question  of 
whether  they  are  by  the  courts  regarded  as 
reasonable.  This  rule  is  applicable  only 
to  ordinances.  1  Dill.  Mun.  Corp.  8d  ed. 
§  819.  The  courts  cannot,  however,  declare 
a  statute  unconstitutional  and  void  solely  on 
the  ground  of  unjust  and  oppressive  pro- 
visions, or  because  it  is  supposed  to  violate 
the  natural,  social,  or  political  rights  of 
the  citizen,  unless  it  can  be  shown  that 
such  injustice  is  prohibited  or  such  rights 
guaranteed  or  protected  by  the  constitution. 
Cooley,  Const.  Lim.  6th  ed.  p.  199.  The 
learned  author  says  further,  at  page  200: 
''The  rule  of  law  upon  this  subject  appears 
to  be  that,  except  where  the  constitution  has 
imposed  limits  upon  the  legislative  power, 
it  must  be  considered  as  practically  ab- 
solute, whether  it  operate  according  to  nat- 
ural Justice  or  not  in  any  particular  case. 
The  courts  are  not  the  guardians  of  the 
rights  of  the  people  of  the  state,  except  as 
those  rights  are  secured  by  constitutional 
provision,  which  comes  within  the  judicial 
cognizance.  The  protection  against  unwise 
or  oppressive  legislation  within  constitu- 
tional bounds  is  by  an  appeal  to  the  justice 
and  patriotism  of  the  representatives  of  the 
people."  This  doctrine  is  upheld  in  numer- 
ous cases  cited  in  the  note  to  page  201.  The 
rule  of  Uie  statute,  however,  is  no  more 
onerous  Uian  the  rule  of  the  common  law, 
nor  more  difficult  to  comply  with  than  are 
the  requirements  imposed  by  the  courts  to 
guard  against  danger  arising  to  life  and  prop- 
erty by  the  operations  of  business  which 
create  such  dangers. 
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In  H^  T.  Jefferi,  M  Mich.  181,  the  suit 
was  against  the  owner  of  a  Bawmill  for  failure 
to  have  a  spark  screen  upon  the  smokestack 
or  chimney  of  his  mill.  After  referring  to 
the  fact  that  the  mill  stood  in  the  midst  of 
a  city,  and  contiguous  to  wooden  buildings, 
and  that  the  degree  of  care  required  depended 
upon  the  surroundin/r  circumstances,  it  was 
said :  *"  In  fact,  I  think  the  true  rule  is  that 
the  defendant,  in  adopting  means  to  check 
the  flow  of  sparks  and  to  avert  the  danger  in 
question,  under  the  circumstances  of  this 
case,  was  bound,  not  only  to  adopt  means 
calculated  to  avert  the  danger,  but  the  means 
which  in  the  progress  of*  science  and  im- 

grovement  have  been  shown  by  experience  to 
B  the  best,  unless,  indeed,  it  be  some  inven- 
tion so  recentlv  made  as  not  to  be  >;enerally 
known,  or  which  the  defendant,  by  reasona- 
ble inquiry  for  the  best  means,  might  not 
fairly  be  supposed  to  have  obtained  a  knowl- 
edge of. " 

In  JiKkMi  ▼.  OhietHfo  d  N.  W,  R.  Oa.,  81 
lewa,  176,  7  Am.  Rep.  1^,  the  suit  wm 
brought  for  damages  caused  by  fire  set  by  a 
railroad  engine.  On  the  subject  of  the  care 
required  by  the  company  to  guard  against 
fire,  the  court  said :  "  Ordjnary  care  and  pru- 
dence required  the  use  of  the  best  contrivance 
known,  and,  unless  such  are  used,  it  will  be 
considered  negligence.  One  who  fails  to  use 
the  best  means  within  his  reach  to  prevent 
the  destruction  of  property  does  not  exercise 
the  care  of  a  man  of  common  prudence. "  The 
same  rule  is  laid  down  in  Metzgar  v.  Chicago, 
M,  d  8t,  P.  B.  Go.  76  Iowa,  887 ;  Steinweg 
v.  Erie  BaUway,  48  N.  Y.  126.  8  Am.  Rep. 
678 ;  Bpaulding  ▼.  Chicago  d  N.  F.  R.  uo. 
80  Wis.  121.  11  Am.  Rep.  660 ;  ToUdo,  P.  d 
W,  B.  Co.  w.  Pindar,  68  111.  447,  5  Am.  Rep. 
67. 


In  some  of  the  states  statutes  have  been 
enacted  imposing  absolute  liability  for  dam- 
ages arising  from  fires  set  by  locomotives^ 
and  such  statutes  have  been  upheld.  Ran  v. 
Baeton  d  W.  B,  Co.  6  Allen,  87 ;  Martin  v. 
iVw  York  d  iV.  E.  B.  Co.  62  Conn.  331 ; 
Donwr,  T.  d  G.  B.  Co.  v.  De  Qraff,  2  Colo. 
App.  42 ;  MeCaftdles&  v.  Richmond  d  D.  B 
Co.  38  8.  C.  103,  38  L.  R.  A.  440.  The 
legislature  of  this  state,  in  the  enactment  of 
the  statute  under  consideration,  has  imposed 
no  greater  burden  upon  tbe  vessel  owners 
navigating  the  waters  of  this  state  than  tbe 
common-law  rule  imposes  in  most  of  the 
states  upon  railroad  companies  in  reference 
to  means  to  prevent  damages  to  life  and  prop- 
erty by  fires. 

4.  The  objection  further  made  by  counsel 
is  that  the  title  of  the'act  provides  that  steam 
vessels  shall  provide  fire  screens,  etc. ,  while 
section  1  of  the  body  of  the  Act  provides  that 
all  vessels  shall  have  fire  screens,  etc.,  and 
that,  therefore,  the  act  is  repugnant  in  its 
terms.  The  rule  of  construction  of  statutes 
requires  that  a  reasonable  interpretation  be 
given  to  the  language  used  in  the  provisions 
so  as  to  accomplish  tbe  object  sought  to  be 
reached.  The  aim  and  purpose  of  this  stat- 
ute are  to  compel  steam  vessels  navigating  the 
waters  of  this  state  to  be  provided  with  fire 
screens  for  smokestacks,  and  to  provide  a 
penalty  for  violation  of  this  requirement. 
The  object  is  clear,  and  the  mere  omission  of 
the  word  ** steam **  before  the  word  "vessels,* 
in  section  1  of  the  Act,  does  not  render  the 
act  repugnant  in  its  terms.  Clearly,  it  iheans 
all  steam  vessels. 

For  the  errors  pointed  out,  t/ts  judgmotU 
must  be  reversed,  and  a  new  trial  ordered. 

The  other  Justices  concur. 


PENNSYLVANIA  SUPREME  COURT. 


Augustus  ERECEEB  et  al.,  Appts., 

e. 

Jonas  H.  SHIREY  ei  oL 

008  Pa.  684.) 

1*  The  duty  to  fix  a  time  and  place  fbr 
holding  the  general  eonference  of  a 
rell^ouB  organisation  te  administrative 
when  the  laws  of  tbe  organlaation  provide  for 
the  holding  of  snob  oonferenoea  at  recrular  inter- 
vals, and  name  tbe  bodies  which  iball  fix  the  day 
and  plaoe  at  which  they  shall  be  held. 

8.  The  administrative  duties  of  the  so. 
preme  power  of  a  rellRions  organisation  may  be 
delefcated. 

B*  The  appointment  of  the  place  of 
meeting  of  the  nesl  general  eonfbr- 
onee  of  a  religions  organisation»and  giv- 
iDs  notice  thereof  to  tbe  annual  oonferenoea  in 
ttane  for  them  to  select  delegates  to  represent 


NOTS.— In  connection  with  the  above  case  on  the 
constitutional  law  of  religious  bodies,  see  tbe  deci- 
sions respecting  the  staniiar  organization  of  United 
Brethren  in  Philomath  College  v.  Wyatt  (Or.)  SB 
L.  B.  A.  69  and  other  esses  cited  in  footnots  thereto. 
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them  in  the  general  conrerence,  by  a  standing 
board  of  the  general  conference  to  whic»h  tbe 
duty  was  delegated  by  the  conference,  is  a  flzing 
of  such  place  aooordingto  iawsof  tbeonranfzatloa 
which  plaoe  the  duty  upon  the  general  confer- 
ence, so  as  to  prevent  action  by  the  oldest  annual 
conference,  upon  which  the  duty  is  devolved  In 
case  the  general  conference  falls  to  act. 
4.  Adherents  to  a  general  eonAsrenee  of 
a  religious  organization  held  at  a  time  and  place 
designated  by  an  annual  conference  without  au- 
thority after  another  time  and  plaoe  bad  been 
regularly  designated  under  the  laws  of  tbe  organ- 
ization place  themselves  outside  of  the  organiza- 
tion, and,  although  in  the  majority,  have  no  title 
to  the  property  of  the  organization  as  against  per- 
sons claiming  under  the  regularly  appointed  gen- 
eral conference. 

6.  The  laws  of  an  eeelesiastieal  bodj 
will  be  recognised  and  enforced  by  the  civil 
courts  when  not  in  conflict  with  the  constitution 
and  laws  of  the  state. 

0*  Decisions  of  ecclesiastical  conrts 
which  plainly  violate  the  law  they  profess  to  ad- 
minister, or  are  in  conflict  with  the  laws  of  the 
land,  will  not  be  followed  by  tbe  civil  courts. 

7.  Congregations  or  parts  of  congrega- 
tions of  a  religions  bodj  which  has  adopted 


See   also   30   L.   R.   A.   838;    31   L.  R.  A.   141;  32  L.  R.  A.  838. 
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as  part  of  Mipoltty  tte  Ittnennt  plan  for  pastoral 
•apply  of  tlMohurohei,  who  refuse  to  aooopt  tlie 
sapply  MDt  by  authorUgr  of  the  refrolar  eoolesf- 
aatioal  airenoieB  aothiff  in  acoord  wltti  the  general 
conferenoe,  ceaae  to  adhere  to  the  orgaiiixatlon. 

8.  An  ezposttlon  hy  fhe  sapreme  Jiadi- 
oial  tribmial  of  a  reliffloua  aasoolation  of  a 
provision  of  the  discipline,  to  the  effect  that  un- 
der it  a  seoond  trial  after  one  aoquittal  upon  sub- 
stantially the  same  dbarires  is  Ulegai,  is  binding 
upon  the  members  of  the  association,  and  must 
be  respected  by  the  cML  courts. 

9.  The  qnestloB  of  tbe  reir«larlty  and 
lefi^al  effect  of  tbe  organts>tion of  an  an- 
nual conference  of  a  religious  orfranisatlon,  after 
forcibly  intercepting  tbe  entrance  of  the  bishop 
appointed  to  preside  over  it  because  of  his  alleged 
suspension  from  his  oflBce  under  the  discipline  of 
the  organisation,raises  an  ecclesiastical  question 
upon  which  the  decision  of  the  highest  tribunal 
of  tbe  order  Is  binding  on  the  civil  courts. 

iO«  Appointments  'of  preachem  by  an 
n«w«a.i  conference  of  a  religious  organiza. 
tIon«  which  has  been  pronounced  by  the  highest 
tribunal  of  the  order  to  have  been  illegally  or- 
ganised, confer  no  rights  and  impose  no  duties  in 
respect  to  members  or  congregations  still  hold- 
ing their  allegiance  to  the  old  organization. 

11.  Annnnnalconlbrenc^of  tbe  Eyan* 
gellcal  Aeeodation  orgtuMimed  by  a 
Mebop  with  lem  than  a  qnomm  of  those 
entitled  to  sit  as  members  in  the  conference  is, 
under  the  discipline  of  that  denomination,  irreg- 
ular and  iUegaL,  and  its  {appointment  of  preach- 
ers wiU  confer  no  authority  and  impose  no  duty 
on  the  churches. 

18.  Tbe  ( minority  members  of  tbe  aa- 
nnal  conference  of  a>eli^onfl  denom- 
ination when  ccmltented  with  a  re- 
vest from  the  association  of  a  majorlty.of{the 
members  of  the  oonf erenoe,  for  which  condition 
the  'discipline  makes  no  provision,  may  provide 
temporarily  for  the  religious  care  of  those  adher- 
ing to  the  minority,  which  action  may>  subse- 
quently be  ratified  by  the  highest  tribunal  of  the 
denomination;  but  neither  alone  nor  both  f  com- 
bined can  give  the  action  of  the  minority  regular- 
ity which  will  make  tt  binding  upon  the  revolt- 
ing membeia. 

18.  Ecclesiastical  standings  and  not 
numbers*  determines  the  title  to,  and  the  right 
of  control  over,  property  held  for  the  use  of  a 
xeligious  denomination. 

(October  1, 18Bi.) 

APPEAL  by  plaintifls  from  a  decree  of  tbe 
Court  of  Common  Fleas  for  Berks  County 
dismissing  a  bill  filed  to  enjoin  defendants 
from  asBerting  authority  over  or  interfering 
with  tbe  property  of  Immanuel  Church  iu  the 
city  of  Beading.    R69&f§6d, 

The  facts  iufflciently  appear  in  the  opinion. 

MutTM,  Cyrus  G*  Derr,  Edward  Har- 
vey, Auffustus  S.  Bassaman,  and  Rlt- 
cble  ft  Ecbert  for  appellants: 

The  Buffalo  senerai  conference  (1887)  had 
power,  under  ue  discipline,  to  refer  to  the 
board  of  publication  the  selection  of  a  place 
for  the  session  of  1801. 

BtalU  y.  SOuT^  6  Ohio  C.  Ct  Bep.  813;  Awr- 
^chefv.  Terg^r.  85  Chicago  Legal  News,  197; 
BeftfoeUkerY.  Muaer,  44  fil.  App.  666,  146  DL 
800. 

The  usage  oi  both  general  and  annual  con- 
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ferences  favors  such  a  construction  of  the  pow- 
en  ofgeneral  conference  in  this  matter. 

MeGinnisT.  Wai9tm,  41  Ps.  14;  8taU  v.  Far- 
rii,  45  Mo.  106;  Smith  ▼.  awarmstedt,  57  U.  a 
16  How.  806,  14  L.  ed.  050;  GUMm  ▼.  Arm- 
strong,  8  B.  Mon.  510;  Endlich,  Interpretation 
of  Statutes,  §  527;  Marshall  Field  db  Co.  t. 
Olark,  148  U.  8.  601,  86  L.  ed.  800;  Burrtno- 
Qiles  Lithographic  Oo,  ▼.  Barony,  111  U.  8, 
57.  28  L.  ed.  851;  PoUock  ▼.  Bridgeport  S.  JR 
Oo.  114  U.  8.  415,  29  L.  ed.  148. 

The  entire  church  construed  this  as  a  lawful 
exercise  of  power  on  the  part  of  the  Buffalo 
conference  until  disputes  arose,  which  sug- 
gested to  those  interested  that  their  interesU 
would  he  best  served  hy  a  different  construc- 
tion. 

Schwiker  v.  Husser,  146  Dl.  427. 

The  act  of  fixiog  the  place  for  the  general 
conferenoe  session  was  not  one  which,  in  its 
nature,  was  incapable  of  delegation. 

The  rule  inyalidating  an  act  performed  in  a 
mode  different  from  that  prescribed  is  not  ap- 
plicable here. 

Sehweiksr  t.  ffusser,  146  Dl.  421. 

The  general  conference  "combines  within  it- 
self all  the  branches  which  constitute  the  ele- 
ments of  a  complete  government,  viz.,  execu- 
tive, legislative,  and  judicial." 

Com.  V.  Oreen,  4  Whart.  581;  8taU  v.  Far 
ris,  45  Mo.  188. 

A.  cons'/itution  is  to  be  interpreted  so  as  to 
carry  out  the  great  principles  of  the  govern- 
ment, not  to  defeat  them;  and  to  that  end,  its 
commands  as  to  the  time  or  manner  of  perform- 
ing an  act  are  to  be  construed  as  merely  direc- 
tory, whenever  it  is  not  said  that  the  acts  shall 
be  performed  at  the  time  and  in  the  manner 
prescribcKl,  and  no  other. 

Com,  ▼.  C7torA;.7Watl8&  8.188;  Sehlichter 
▼.  Keiter,  22  L.  R.  A.  161,  156  P*.  110. 

If  a  law  be,  in  its  provisions,  constitutional 
the  courts  will  not  inquire  whether  the  special 
forms  of  procedure  prescribed  in  the  constitu- 
tion for  its  enactment  have  been  complied  with, 

MiUor  V.  State,  8  Ohio  St  475;  Kilgore  y. 
Magee,  85  Pa.  401. 

The  grant  of  a  power  to  do  a  certain  thing 
carries  with  it  the  power  to  use  all  the  appro- 
priate means  for  the  performance  of  the  act 

Huston  V.  Clark,  112  Dl.  844;  McOuUoeh  v. 
Maryland,  17  U.  8.  4  Wheat.  421,  4  L.  ed.  605; 
Enox  V.  Lee,  70  U.  8. 12  Wall.  582,  20  L.  ed. 
806;  Baldtoin  v.  Franks,  120  U.  8.  678,  80  L. 
ed.  766;  United  States  v.  Beese,  02  U.  8.  258. 28 
L.  ed.  577;  Bladsn  v.  Philadelphia,  60  Pa. 
464;  Pittsburg  v.  Ooursin,  74  Pa.  400;  Cool^, 
Const  Lim.  82. 

Fixing  a  place  was  a  mere  matter  of  "tem- 
poral economy." 

The  Buffalo  conference  was  not  interfering 
with  anything  in  the  nature  of  a  vested  right 
of  the  < 'oldest"  conference  when  it  undertook 
to  refer  the  selection  of  a  place  to  the  board  of 
publication. 

Sehweiker  v.  Husser,  146  111.  418;  Auraehsr 
T.  Terger,  25  Chicago  Legal  News,  108;  8tat$ 
Y.Esher,  6  Ohio  C.  Ct.  Ren.  812. 

The  action  of  the  Buflslo  conference  was  a 
construction  of  its  own  disciplinary  powers  in 
a  manner  and  upon  a  matter  that  is  conclusive 
upon  the  civU  courts. 

Sekieeiker  v.  Evsser,  146  HI.  428;  App.  ▼. 
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United  Lutheran  ds  German  Reformed  Cong. 
ef  Seltnegrove,  6  Pa.  201;  German  Reformed 
Ckwreh  ▼.  Com.  3  Pn.  282;  McGinnU  v.  WaU 
eon,  41  Pa.  9;  SeMiehtery.  Keiter,  22  L.  R.  A. 
161,  156  Pa.  119;  Watson  v.  Jones,  80  U.  8.  13 
Wall.  679,  20  L.  ed.  666;  Smith  v.  Stoormsted, 
57  U.  S.  16  How.  808, 14  L.  ed.  950;  1  High, 
Ini.  5§  810,  314;  Potter,  Corp.  pp.  710,  711. 

The  aoDual  conferences  over  which  bishops 
Esher  and  Bowman  presided  in  1890  anti  1891 
might  lawfully  elect  delegates  to  ireneral  con- 
ference, even  though  those  bishops  were  law- 
fully suspended. 

The  Indianapolis  conference  lawfully  passed 
upon  the  alleged  suspensions  of  the  bishops. 

SampseU  v.  Esher,  26  Ohio  L.  J.  162. 

The  defendants  repudiate  the  entire  author- 
ity of  the  Indianapolis  conference  to  act,  as 
such,  on  this  or  any  other  matter. 

They  refused  to  be  represented  at  Indianap- 
olis by  their  own  delegates  who  might  have 
corrected  or  sought  to  correct  irregularities  on 
the  part  of  that  conference.  They  have  no 
standing  in  court  on  that  issue. 

Kerr's  App.  89  Pa.  112;  Rosh^s  App.  69  Pa. 
470,  8  Am.  Rep.  275;  Com.  v.  German  Soe.for 
Mvtval  Support  and  Assistance,  16  Pa.  261. 

The  Indianapolis  conference  had  full  power 
to  decide  as  it  did  as  to  the  invalidity  of  the 
several  assemblies  assuming  to  be  annual  con- 
ferences, and  as  totlieuppointmentsof  preach- 
ers and  presiding  elders  thereat. 

PHnce  V.  Skillin,  71  Me.  861,  86  Am.  Rep. 
325. 

The  Indianapolis  conference's  action  in  re- 
gard to  '•seceding:  ministers"  was  valid. 

Eoslihs  App.  69  Pa.  465,  8  Am.  Rep.  275; 
Den  V.  Bolton,  12  N.  J.  L.  236;  Brooke  v. 
Shacklett,  13  Gratt.  826;  Bvrt  v.  Oneida  Com- 
muuity,  19  L.  R.  A.  297,  187  N.  Y.  846;  Hen- 
derson V.  Ilvnter,  59  Pa.  885. 

The  decision  of  the  Indianapolis  conference 
•8  to  the  bishops'  trials  is  binding  upon  the 
civil  courts. 

The  Indianapolis  conference  had  a  quorum. 

Whether  or  not  the  published  list  was  cor- 
rect, so  as  to  make  the  prima  facie  title  finally 
good,  could  not  appear  until  the  conference 
came  to  examine  the  proceedings  of  the  an- 
nual conferences. 

Until  that  moment  arrived  every  man  whose 
name  appeared  in  said  list  was  entitled  to  sit. 

Kerr  v.  Trego,  47  Pa.  296;  2  Dill.  Mun. 
Corp.  §  892;  Cushing's  Legislative  Assemblies, 
g  240:  Opinion  of  the  Justices,  36  Me.  565. 

The  Philodelphia  body  was  not  a  lawful 
conference. 

If  plaintiff  Erecker  was  appointed  in  due 
conformity  to  the  discipline,  he  may  not  law- 
fully be  excluded  by  a  majority  of  this  con- 
grep^ation  notwithstanding  the  Act  of  April  26, 
1855. 

Thompson  v,  Siooope,  24  Pa.  474;  Evangelical 
Assays  App.  36  Pa.  316;  First  Methodist  Prot- 
estant Church  of  Serantom's  App.  16  W.  N. 
C.245. 

Every  religious  society,  for  its  own  internal 
order  and  for  the  mode  in  which  it  fulfills  its 
functions,  is  a  law  unto  itself  provided  it  keeps 
within  the  bounds  of  social  order  and  morality. 

McOinnis  v.  Watson,  41  Pa.  14;  Sutter  v. 
First  Reformed  Dutch  Church  Trustees,  42  Pa. 
509:  Rosh€s  App,  69  Pa.  462,  8  Am.  Rep.  275; 
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Watson  V.  Jones,  80  U.  S.  13  Wall.  680,  20  L. 
ed.  666:  Com.  v.  Green,  4  Whart.  603;  German 
Rtformed  Church  v.  Com.  3  Pa.  282:  Hendersoik 
V.  Hunter,  59  Pa.  343;  Harmon  v.  Dreher,  1 
Speers,  Eq.  87;  Shannon  v.  Frost,  3  B.  Mon. 
253;  Chase  v.  CJieney,  58  111.  509,  11  Am.  Rep. 
95;  Wnlker  v.  Wainwright,  16  Barb.  486;  First 
Baptist  Church  in  Harford  Irnstees  v.  Wither* 
ell,  3  Paige,  296,  3  L.  ed.  159;  McUvain  v. 
Church,  2  Woodw.  Dec.  293;  Winebrenner  v. 
Colder,  43  Pa.  244;  JjKkt^s  App.  72  Pa.  491,  13 
Am.  Rep.  716;  Com.  v.  Pittshurgh,  14  Pa.  177; 
Ragaley  v.  Pittsburgh  dt  L.  S.  Iron  Co.  146  Pa. 
478:  Moers  v.  Reading,  21  Pa,  188;  Smith  v. 
McCarthy,  66  Pa.  859;  Com.  v.  fjcbanon  County 
Quarter  Sessions  Judges,  8  Pa.  891;  Cincinnati, 
W.  dbZ.  R.Co.  Y.Clinton  Countv  Comre.  1  Ohio 
fit.  77;  Hitclicock  v.  Galreston,  96  U.  8.  847, 24 
L.  ed.  660;  Burrill  v.  Ifahant  Bank,  2  Met. 
168,  35  Am.  Dec.  395;  Hoyt  v.  Thompson,  1» 
N.  Y.  207;  Kramraih  v.  Albany,  127  N.  Y. 
675. 

By  denying  their  connectional  relation  with 
the  Jiidicatories  of  the  church — by  organizing 
other  and  antagonistic  conferences — they  have 
*'as  result  of  their  acts"  withdrawn  from  the 
association,  and  "have  no  title  to  the  property** 
held  prior  to  1891. 

Schlichter  v.  Beiter,  22  L.  R.  A.  161,  156  Pa. 
147:  Jones  v.  Wadsworth,  11  Phila.  227;  Skilton 
V.  Webster,  Bright.  (Pa.)  246;  Trustees  v.  Stur- 
geon, 9  Pa.  321;  Sarvefs  App.  81*  Pa.  183; 
Com.  V.  Cornish,  13  Pa.  288;  Whiteear  v. 
Mieheneyr,  37  N.  J.  Eq.  6;  Woodsid^s  App.  4 
Pennyp.  124;  McAuU^s  App.  77  Pa.  897; 
Schnorr's  App.  67  Pa.  138.  6  Am.  Rep.  415; 
Winebrenner  v.  Colder,  43  Pa.  244;  Rams^'/s 
App.  88  Pa.  60;  Landis's  App.  102  Pa.  467; 
Sawer  v.  Gosser,  1  W.  N.  C.  66;  Trcjtler  v. 
Mennig,  2  W.  N.  C.  680;  Field  v.  Fitld.  9 
Wend.  894. 

Messrs.  Jefferflon  Snyder  and  Georg^e 
F.  Baer,  for  appellees: 

The  conference  which  convened  at  Allen- 
town  in  February,  1891 ,  presided  over  by  Mr. 
Haman,  was  the  legal  East  Pennsylvania  an- 
nual conference. 

A  majority  of  all  present  in  obedience  to  a 
call  constitute  a  quorum. 

8t.  Mary's  Church  Corporation,  7  Serg.  &  R. 
517;  Craig  Y.  First  Prefinf-  Churdt  of  Pittsburgh, 
88  Pa.  42,  82  Am.  Rep.  417;  Com.  ▼.  Green,  4 
Whart.  531;  Presbyterian  Cong,  v.  Johnston, 
1  Watts  &  B.  38. 

The  Indianapolis  conference  could  not  and 
did  not,  by  the  due  exercise  of  any  lawful  au- 
thority, constitute  the  Bowman  Allentown  con- 
ference the  legal  and  regular  East  Pennsyl- 
vania conference. 

Kerr^s  App.  89  Pa.  112;  MeGinnisT.  Watson, 
41  Pa.  14;  Sutter  ▼.  First  Reformed  Dutch 
Church  Trustees,  42  Pa.  512;  Com.  v.  Green 
and  McAiUey's  App.  supra;  Williamson  v. 
Berry,  49  u!  8.  8  How.  495,  12  L.  ed.  1170; 
Thompson  v.  Whitman,  85  U.  8.  18  Wall.  467, 
21  L.  ed.  901;  KiWourn  v.  Thompson,  103  U. 
8.  168,  26  L.  ed.  377;  Schlie/tter  v.  Keiter.  22 
L.  R  A.  161.  156  Pa.  187;  App  v.  Cnifed 
Lutheran  4b  German  Reformed  Cong,  of  Selins- 
gr&te,  6  Pa.  201;  Cincinnati,  W.  d  Z.  R.  Co. 
V.  Clinton  County  Comrs.  1  Ohio  St.  77:  Cool- 
ey.  Const.  Lim.  3d  ed.  22;  Hofl'man's  N.  Y. 
Ecclesiastical  Law,  276;  (/Hara  v.  Stack,  9^ 
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Pa.  490;  Jonet  v.  8taU,  7  L.  R  A.  325. 28  Neb. 
496;  Smith  v.  Ndson,  18  Vt.  611. 

The  Indianapolis  assemblage  was  not  the 
legal  general  conference,  owing  to  the  Invalid- 
ity of  its  call. 

Broom,  Legal  Maxims,  842;  Hawley  y.  JameB, 
6  Pajee.  487,  8  L.  ed.  798;  Re  Speight,  L.  R  22 
Ch.  Div.  727;  Morawetz,  Priv.  Corp.  2d  ed. 
585. 

The  majority  of  a  congregation  must  be  per- 
mitted to  determine  for  themselves  whither 
they  will  go  when  a  denomination  divides  on 
matters  not  relating  to  faith  or  worship. 

Lutheran  Cong,  of  Pine  HiU  Trusteei  v.  St. 
MiehaeVs  Erangelical  Church  of  Pine  Hill,  48 
Pa.  20;  J^ethodist  Church  v.  Remington,  1 
Watts,  218.  26  Am.  Dec.  61;  Presbyterian 
Cong.  V.  Johnston,  1  Watts  &  S.  40. 

Williamfly  </.,  delivered  the  opinion  of  the 
court : 

The  legal  questions  involved  in  this  case 
are  interesting  and  important,  but  they  are 
no  longer  open  in  this  state.  The  labor  which 
it  has  been  necessary  to  expend  upon  the  case 
in  the  court  below  and  in  this  court  has  been 
over  the  facts  and  the  inferences  that  ought 
to  be  drawn  from  them.  This  labor  is  made 
no  less  burdensome  by  the  character  of  the 
facts  to  be  passed  upon.  The  conduct  of  the 
parties  and  their  sympathizers  on  both  sides 
seems  to  have  been  hasty,  uncharitable,  and 
ill-tempered.  It  affords  a  travesty,  rather 
than  an  illustration  of  the  precepts  of  the  re- 
ligion of  peace  for  the  support  and  diffusion 
of  which  the  church  was  organized  and  the 
parties  on  both  sides  profess  to  have  devoted 
their  energies  and  their  lives.  But  our  con- 
cern is  with  the  legal  aspects  of  the  case  pre- 
sented to  us,  and  to  them  we  turn,  leaving 
the  moral  side  of  the  controversy  to  the  con- 
sciences of  the  combatants.  The  Evan  s^el  ical 
Association  of  North  America  is  a  refigious 
body  that  had  its  origin  early  in  the  present 
century.  Its  history  presents  a  rapid  growth 
and  a  career  of  usefulness.  Its  statistics  for 
the  year  1891  showed  a  membership  of  about 
1 50, 000.  These  were  gathered  into  more  than 
2,000  churches,  and  under  the  pastoral  care 
of  about  1,250  preachers.  Its  ecclesiastical 
organization  rests  on  the  individual  church 
or  congregation.  A  convenient  number  of 
these  form  a  quarterly  conference,  the  ses- 
sions of  which  are  presided  over  by  a  presid- 
ing elder.  Several  quarterly  conferences 
grouped  tofi:ether  by  the  action  of  the  general 
conference  form  an  annual  conference,  of 
which  there  were  twenty- five  in  existence  in 
1891.  The  annual  conferences  elect  dele- 
gates, according  to  a  ratio  previously  fixed 
upon,  to  represent  them  in  the  general  con- 
ference, which  meets  once  in  four  years,  and 
which  is  the  hii?hest  bodv,  legislative  and 
Judicial,  in  the  denomination.  The  bishops, 
of  whom  there  were  three  in  1891,  and  certain 
executive  officers,  are  esb  officio  members  of  the 
general  conference.  The  powers  of  this  body 
are  defined  by  the  book  of  discipline.  Para- 
graph 74.  p.  57,  declares  it  to  be  "  the  supreme 
court  of  law  in  the  church. "  It  has  appel  1  ate 
jurisdiction  ol^  cases  heard  in  the  lower 
church  tribunals,  and  original  jurisdiction 
over  all  controversies  to  which  the  annual 
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conferences  are  parties  or  that  affect  the  legal  • 
ity  or  regularity  of  their  action.  It  has  jur- 
isdiction over  the  bishops  to  try,  suspend,  de- 
pose, and  expel  them.  Paragraph  78,  p.  56, 
declares  it  to  be  the  supreme  legislative  body 
in  the  church,  subject,  however,  to  two  limi- 
tations upon  its  power.  It  cannot  disturb  the 
articles  of  faith.  It  cannot  abandon  the  itin- 
erancy or  change  the  forms  of  church  dis- 
cipline. It  also  possesses  general  admin- 
istrative powers  which  are  recognized  in 
several  paragraphs  of  the  book  of  discipline, 
among  which  are  Nos.  72,  78,  76,  and  93.  It 
fixes  the  number  of  bishops  needed,  elects 
them  and  directs  and  supervises  their  work. 
It  organizes  and  fixes  the  boundaries  and 
names  of  the  annual  conferences.  It  con- 
ducts, through  boards  and  committees,  the 
publication  and  missionary  enterprises  of  the 
denomination.  In  1887  this  denominational 
body,  with  all  its  religious  and  ecclesiastical 
machinery,  was  in  harmonious  and  successful 
operation.  Its  general  conference  was  in  ses- 
sion in  Buffalo,  N.  Y.,  and  the  several  an- 
nual conferences  were  represented  therein. 
In  1891  there  were  two  bodies  in  session  at 
the  same  time,  in  different  portions  of  the 
country,  each  claiming  to  be  the  general  con- 
ference of  the  Evangelical  Association.  Each 
elected  bishops  and  claimed  jurisdiction  over 
the  annual  conferences  and  publication  and 
missionary  boards  of  the  church.  The  liti- 
gants in  this  case  are  adherents  of  these  rival 
bodies;  the  plaintiffs  claiming  title  under 
one  of  them,  and  the  defendants  under  the 
other.  The  first  and  the  controlling  question 
in  this  case  is  thus  seen  to  be  one  of  ecclesi- 
astical identity.  Which  of  these  contend- 
ing bodies  is  the  general  conference  of  the 
Evangel  ical  Association  ?  The  next  question 
is.  Which  of  the  parties  now  before  us  ad- 
heres to  and  derives  title  under  the  bodv 
found  to  be  the  general  conference?  Now  ft 
must  be  borne  in  mind  tnat  the  organization 
of  a  denominational  body  or  church  involves 
the  adoption  of  a  religious  creed  and  an  ec- 
clesiastical polity.  Adherence  to  a  particu- 
lar body  requires,  therefore,  adherence  to> 
both  the  creed  and  the  polity.  To  abandon 
or  repudiate  either  is  to  abandon  or  secede 
from  the  body  whose  authority  is  thus  disre- 
garded. In  this  case  both  parties  claim  ta 
adhere  to  the  creed  of  the  Evangelical  Asso- 
ciation, and  it  seems  to  be  conceded  that  no 
question  of  religious  belief  enters  into  the 
controversy.  The  points  of  difference  arose 
under  the  polity  of  tbt;  church  and  rested  on 
conflicting  interpretations  of  provisions  of 
the  book  of  discipline.  The  first  of  these  waa 
over  the  meaning  of  paragraph  71,  p.  56, 
which  provides  for  fixing  the  time  and  place 
of  meeting  of  the  general  conference.  This 
paragraph  empowers  the  bishops  in  attend- 
ance upon  the  general  conference  to  name  the 
time  and  place  for  the  next  meeting  of  the 
body,  subject  to  the  approval  or  disapproval 
of  the  body  itself.  If  the  first  suggestion  of 
the  bishop  is  not  approved,  they  should  make 
and  submit  another,  and  so  on  until  an  agree- 
ment is  arrived  at.  If  the  bialiops  are  not 
present,  the  general  conference  proceeds  to  fix 
the  time  and  place  in  the  first  instance.  If, 
for  any  reason,  the  time  and  place  are  not 
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fixed  in  cither  of  these  ways,  and  the  oonfer- 
enoe  adjourns  without  action  on  the  subject, 
then  the  duty  falls  upon  the  oldest  annual 
conference,  and  must  be  discharged,  and  the 
necessary  notices  given  to  the  other  confer- 
ences, so  as  to  prevent  a  failure  of  the  session 
of  general  conference  durins  the  proper  year. 
The  questions  raised  upon  this  paragraph 
were :  First.  What  is  the  nature  of  the  duty 
imposed  by  it?  Is  it  legislative  or  adminis- 
trative? Second.  If  administrative,  what 
^all  amount  to  a  performance?  The  laws  of 
the  church  provided  for  a  meeting  of  the 

Sineral  conference  once  in  four  years;  but 
ey  did  not,  because  they  could  not,  fix  in 
advance  the  particular  day  and  place  at  which 
these  quadrennial  meetings  should  be  held. 
But  the  laws  could  and  aid  make  provision 
for  the  fixing  of  both  time  and  place,  by 
naming  the  instrumentalities  by  which  these 
details  should  be  settled  from  time  to  time 
as  the  circumstances  then  existing  mi  j^ht  seem 
to  require.  It  devolved  the  dutv  of  naming 
the  tune  and  place,  first,  on  the  bishops  and 
the  ffeneral  conference ;  next,  on  the  general 
conmence  alone;  lastly,  in  case  neither  of 
these  instrumentalities  discharged  it,  on  the 
oldest  annual  conference.  The  act  had  the 
same  character  bv  whichever  of  these  bodies 
it  was  performed.  It  was  a  settlement  of  a 
matter  of  detail  necessair  to  the  administra- 
tion of  the  polity  or  ecclesiastical  system  of 
the  church.  It  was,  therefore,  an  act  of  ad- 
ministration, not  of  legislation.  The  general 
rule  is  that  the  power  to  perform  such  acts 
may  be  delegated,  and  that  the  acts,  when 
properly  done  by  the  appointee,  are  valid  as 
the  acts  of  the  principal. 

We  proceed,  therefore,  to  inquire  what  the 
board  of  publication  did  under  the  authority 
ffiven  it  bv  the  bishops  and  the  general  con- 
ference of  1887.  It  appears  that  a  usage 
exists  in  this  denomination  that  prevails  in 
most,  if  not  all,  religious  bodies.  It  is  to 
receive  invitations  from  towns  and  churches 
willing  to  entertain  the  body,  and  then  select 
from  the  list  of  places  offered  that  which  is 
most  desirable.  In  1887,  when  this  order  of 
business  was  reached,  the  general  conference 
had  no  oiler  of  entertainment  before  it.  It 
seemed  best,  under  the  circumstances,  to  the 
bishops  and  to  the  conference,  to  authorize 
the  board  of  publication  to  receive  offers  of 
entertainment  after  the  adjournment,  and  to 
correspond  with  the  annual  conferences  upon 
the  subject ;  and,  after  full  consideration,  to 
decide  upon  the  place  for  the  next  session. 
This  board  was  one  of  the  permanent  execu- 
tive agencies  of  the  church.  It  included  all 
the  bishops  in  its  membership,  and  eight 
other  persons,  each  of  whom 'was  selected 
from  one  of  the  eight  districts  into  which  the 
whole  church  was  divided  for  this  purpose. 
After  considerable  inquiry  and  correspond- 
ence, this  board  named  Indianapolis  as  the 
place,  and  gave  notice  of  this  fact  to  the 
annual  conferences.  This  was  a  complete 
discharge  of  the  duty  imposed  upon  the  board 
of  publication.  It  fixed  definitely  the  place 
for  the  holding  of  the  next  general  confer- 
ence, with  the  same  effect  as  though  the  place 
had  been  named  by  the  conference  itself,  and 
it  afforded  ample  opportunity  to  all  the  an- 
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nual  conferences  to  be  represented  therein. 
Several  months  later,  the  annual  conference 
of  East  Pennsylvania  met  in  Ebenezer  Churdi 
in  the  city  of  Allen  town.     Without  pausing 
to  inquire  into  the  regularity  of  its  organiza- 
tion, or  its  power,  under  the  book  of  disci- 
pline, to  perform  the  proper  work  of  an  an- 
nual conference,  but  treating  this  body  as 
being  what  it  claimed  to  be,  we  will  consider 
its  action.     It  was  a  subordinate    tribunal, 
whose  judgments  were  removable  by  appeal 
to  the  general  conference,  but  it  assumed  the 
right  to  review  and  sit  in  judgment  upon 
the  action  of  its  superior.    It  pronounced  the 
action  of  the  general  conference  of  1887.  in 
relation  to  the  place  of  its  next  meeting,  to 
be  a  violation  of  the  discipline  and  therefore 
absolutely  null  and  void.    It  then  proceed- 
ed, as  the  oldest  annual  conference,  to  fix 
upon  Philadelphia  as  the  place,  and  irave  no- 
tice of  its  actron  to  the  several  annua)  con- 
ferences.   This  action  was  unnecessary.    The 
time  and  place  had  been  fixed  by,  or  under 
the  authority  of,  the  general  conference.    Tho 
annual    conferences    had    been    notified   in 
ample  time  to  enable  them  to  arrange  for  the 
attendance  of  their   delegates.     Tne  place 
had  not  been  objected  to  as  unsuitable  or  in- 
convenient.    If  the  delegation  of  the  power 
to  fix  the  place  to  the  board  of  publication 
had  been  questionable,  it  had  been  unani- 
mously acquiesced  in  at  the  time  it  was  made, 
and  under  the  circumstances  seemed  the  only 
practicable  thing  to  do.     It  worked  no  in- 
jury to  the  ecclesiastical  body  and  affected 
injuriously  no  interest  or  enterprise  of  the 
church.     But  this  action  was  not  only  un- 
necessary,  it  was  disrespectful,   irregular, 
and  insubordinate.     It  put  the  judgment  of 
the  annual  conference  of  East  Pennsylvania 
against  that  of  the  supreme  judicatory  of  the 
denomination  upon  a  question  affecting  the 
construction  of  certain  provisions  in  the  dis- 
cipline.    It  not  only  overruled  its  ecclesias- 
tical superior,  but  it  proceeded  to  act  upon 
its  own  interpretation  of  the  discipline  in 
opposition  to  the  action  of  its  superior,  and 
to  call  upon  the  other  annual  conferences  to 
accept  its  decision,  and  reject  that  of  the  su- 
preme court  of  law  of  the  church  upon  the 
same  subject.    This  was  not  revolution  with- 
in, but  rebellion  against  the  ecclesiastical  or- 
ganization.    Most  of  the  annual  conferencea 
seem  to  have  regarded  the  subject  in  this 
lieht,  for  eighteen  of  them  sent  undivided 
delegations  to  Indianapolis,  while  but  two 
sent  "undivided  delegations  to  Philadelphia. 
The  remaining  five  were  divided  in  opinion, 
and  sent  delegates  to  each  plsbe.     The  gen- 
eral conference  meeting  in  Indianapolis  had 
not  onlv  a  quorum,  but  a  decided  majority, 
of  all  the  delegates  to  which  the  annual  con- 
ferences were  entitled.    It  had  also  the  two 
acting  bishops  and  the  other  ex  offida  mem- 
bers of  the  body.    The  alleged  general  con- 
ference that  met  in  Philadel  phia  did  not  have 
a  quorum  of  those  entitled  to  sit  in  general 
conference,  and,  as  the  master  has  well  found, 
was  incompetent,  under  the  book  of  disci- 
pline, to  transact  business.    It  nevertheless 
assumed  to  set  aside  the  authority  of  the  body 
that  met  in  Indianapolis,  and  to  exercise  the 
powers  and  functions  of  a  lawful  general  con* 
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ferenoe.  In  fact  it  claimed  to  be  the  lawful 
Buccefisor  of  the  general  conference  of  1887, 
and  the  supreme  authority  in  the  church. 
This,  as  we  haye  said,  was  an  open  revolt. 
The  churches  and  conferences  that  partici- 
pated in  it  have,  from  that  time,  kept  up  an 
independent  organization,  and  refused  obedi- 
ence to  the  conference  that  represented  the 
majority,  and  maintained  the  ecclesiastical 
organization  of  the  denomination.  The  re- 
sult has  been  a  divided  body,  and,  what  is 
to  be  more  regretted,  divided  local  congre- 
gations, creating  discord,  litigation,  and  per- 
sonal bitterness,  throughout  the  East  Penn- 
sylvania and  several  other  annual  confer- 
ences, in  which  the  general  Philadelphia  gen- 
eral conference  had  its  supporters.  It  fol- 
lows necessarily  that  those  who  adhere  to  the 
Indianapolis  eeneral  conference  constitute 
the  Evangelical  Association.  Those  that  ad 
here  to  the  hostile  body  that  met  in  Phi  I  a 
delphia  are,  by  their  own  acts,  put  on  the 
outside  of  the  ecclesiastical  organization,  and 
must  remain  there  until  they  recognize  once 
more  the  authority  of  the  body  from  which 
they  have  separated.  Wimbrenner  v.  Colder, 
48Pa.  244;  JT^rr  y.  Trego,  47 Pa.  29ii;SaM*$ 
App.  69  Pa.  462,  8  Am.  Rep.  276. 

The  title  to  the  church  property  of  a  con- 
gregation that  is  divided  is  in  that  part  of  the 
congregation  that  Is  in  harmony  with  its  own 
laws,  usages,  and  customs  as  accepted  by  the 
body  before  the  division  took  place,  and  who 
adheie  to  the  regular  organization.  McOin- 
nU  V.  Wat%on,  41  Pa.  9 ;  MeAtUey*s  Avp.  77 
Pa.  897 ;  Landis't  App,  102  Pa.  467.  ft  does 
not  matter  that  a  majority  of  any  given  con- 
gregation or  annual  conference  is  wfth  those 
who  dissent.  The  power  of  the  majority  is 
bound  by  the  discipline,  and  so  are  all  the 
tribunals  of  the  church,  from  the  lowest  to 
the  highest.  JfeAuley^a  App.  supra;  Sutter 
▼.  JPtrtt  Btformed  Dutch  Ohur^  Trustees, 
42  Pa.  503;  O'Hara  v.  Stack,  90  Pa.  477; 
Sehliehier  y.  Keiter,  166  Pa.  119,  22  L.  R.  A. 
161. 

The  laws  of  the  ecclesiastical  body  will  be 
recognized  and  enforced  by  the  civil  court-s 
when  not  in  conflict  with  the  constitution  and 
laws  of  the  state.  A  sufficient  reason  for  this 
is  that  they  have  been  made  or  assented  to  by 
the  parties,  who  have  agreed  with  each  other, 
by  the  act  of  uniting  with  the  body,  to  be 
governed  by  its  laws  and  usasres.  Jhiigg  v. 
Trectey,  104  Pa.  498.  An  indiependent  con- 
gregation may  be  governed  by  the  majority 
of  Its  own  membership,  but  a  congregation 
connected  with  any  given  denomination  must 
submit  to  the  system  of  discipline  peculiar 
to  the  body  with  which  it  is  connected. 
Bhrenfeldt'9  App.  101  Pa.  186 ;  Femstler  v. 
8Hbert,  114  Pa.  196. 

Upon  questions  arising  under  the  disci- 
pline, as  upon  those  arising  under  the  articles 
of  faith,  the  decisions  of  the  ecclesiastical 
courts  are  ordinarily  final,  and  they  will  be 
respected  and  enforced  by  the  courts  of  law. 
German  Sefarmed  Ohureh  v.  Com.  8  Pa.  282 ; 
O'Hara  v.  Stack,  90  Pa.  477 ;  Sehliehter  v. 
XeiUr,  156  Pa.  119,  22  L.  R.  A.  161.  But 
if  such  decisions  plainly  violate  the  law  they 
pn  fess  to  administer,  or  are  in  conflict  with 
the  laws  of  the  land,  they  will  not  be  fol- 
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lowed.     Com.  y.  Oomish,  18  Pa.  288 ;  O'Earm 
y.  Stack,  supra. 

Now,  the  itinerant  plan  for  pastoral  sup- 
ply of  the  churches  is  a  distinguishing  fea- 
ture of  the  polity  of  the  Evangelical  Asso- 
ciatiqn.  The  individual  congregation  cannot 
select  for  itself,  but  is  bound  to  accept,  tlia 
ministerial  supply  provided  for  it  by  the 
proper  authorities  under  the  discipline. 
Their  action  in  this  regard  affords  a  distinct 
test  of  obedience  and  of  adherence  to  the 
ecclesiastical  organization.  Henderson  v. 
Hunter,  59  Pa.  885.  Those  congregations,  or 
parts  of  congregations,  that  refuse  the  sup* 
ply  sent  them  by  authority  of  the  regular  ec- 
clesiastical agencies  acting  in  accord  with  th« 
general  conference,  and  receive  a  supply  sent 
under  the  authority  of  an  irregular  minority 
body,  do  not  adhere  to  the  organization,  but 
put  themselves  in  open  revolt  against  it.  By 
such  action,  they  subject  themselves,  as  indi- 
viduals, to  suspension  or  expulsion  from  the 
church ;  as  congregations  and  annual  confer- 
ences they  expose  themselves  to  punishment 
by  excision  from  the  body  with  which  they 
have  ceased  to  be  in  harmony,  and  against  the 
authority  of  which  they  have  arrayed  them- 
selves. Upon  the  facts  as  they  appear  in  the 
evidence,  the  learned  master  should  have 
found  that  the  general  conference  meeting  at 
Indianapolis  in  1891  was  the  regular  and  the 
duly  constituted  general  conference  of  the 
Evangelical  Association  of  North  America, 
and  that  the  bod^  which  met  the  same  year 
in  the  city  of  Philadelphia  was  an  irregular 
and  hostile  body,  having  no  ecclesiastical 
authority  whatever  under  the  provisions  of 
the  book  of  discipline.  He  should  then  have 
found  that  those  who  adhere  to  the  regular, 
general  conference,  and  submit  to  its  author- 
ity, constitute  the  Evangelical  Association, 
He  should  also  have  found  that  those  who  ad- 
here to  the  irregular  and  hostile  body  have  by 
their  own  conduct  placed  themselves  outside 
the  denomination  whose  authority  they  re- 
ject. These  conclusions  we  reach  independ- 
ently of  the  various  questions  which  relate 
to  the  trials  of  the  bishops  and  the  organiza- 
tions of  the  East  Pennsylvania  conference  in 
1891.  But  these  questions  are  fairly  before 
us,  and  we  have  no  disposition  to  decline  an 
examination  of  them ;  indeed,  the  reasons  for 
the  conclusions  already  reached  will  be  made 
the  more  apparent  by  a  brief  discussion  of 
these  questions.  Bishop  Dubbs  was  tried 
before  a  properly  constituted  trial  conference, 
found  guilty,  and  sentenced  to  suspension 
from  office  until  the  next  general  conference. 
He  denied  the  justice,  but  not  the  validity, 
of  his  conviction ;  and  he  acquiesced  in  the 
sentence  pronounced  upon  him.  19 o  question 
affecting  this  trial  and  sentence  is  presented 
by  this  record,  and  an  examination  into  the 
subject  is  unnecessary  and  irrelevant.  The 
charges  on  which  Bishop  Dubbs  was  tried 
^ere  formulated  in  November  and  December, 
1889.  The  trial  took  place  in  February,  1890. 
In  December,  1889,  Bishops  Esher  and  Bow- 
man were  separately  examined  by  three  elders 
on  charges  that  had  been  made  in  certain 
religious  periodicals,  and  brought  to  the  at- 
tention of  the  examining  elders  by  one  who 
acted  as  a  prosecutor.    The  examining  elden 
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found  Uie  charges  to  be  witliout  foundation 
in  each  case,  and  prepared  a  certificate  show- 
injc  the  nature  of  the  charges,  the  examina- 
tion made  by  them,  and  their  finding  ac- 
quitting the  accused  thereon,  and  delivered  a 
copy  of  such  finding  to  each  of  the  bishops. 
A  few  weeks  later  substantially  the  same 
charges  were  made  by  another  prosecutor. 
Another  examination  was  made  by  three 
elders  summoned  by  him.  This  examination 
resulted  in  a  finding  that  the  charges  were 
well  founded,  and  the  calling  of  a  trial  con- 
ference for  the  trial  of  each  of  the  bishops 
upon  them.  From  the  beginning  of  this 
second  proceeding,  both  Bishop  £sher  and 
Bishop  Bowman  set  up  the  former  examina- 
tion and  acquittal  as  a  conclusive  bar  against 
it,  and  insisted  that  the  second  board  of  ex- 
aminers, and  the  trial  conference  convened  by 
their  direction,  were  without  jurisdiction. 
The  examining  elders,  however,  and  the  re- 
spective trial  conferences  chilled  by  them, 
promptly  overruled  the  point  raised  by  the 
bishops,  asserted  their  jurisdiction,  and  pro- 
ceeded with  the  trial.  The  bishops  declined 
to  appear,  but  in  their  absence,  and  with  full 
knowledge  of  the  previous  examination  and 
acquittal  of  each  on  substantially  the  same 
charges,  the  trial  conferences  heard  testi- 
mony, found  the  accused  guilty,  and  sen- 
tenced each  to  suspension  from  the  episcopal 
ofi^ce  until  the  next  general  conference. 
Neither  of  the  bishops  acquiesced  in  the  sen- 
tence. On  the  contrary,  each  insisted  that 
his  second  examination,  and  the  proceedings 
of  the  trial  conference  following  it,  were 
illegal  and  void;  that  the  sentences  were 
without  authority,  and  might  properly  be 
disregarded  by  them  and  by  the  whole 
church.  The  decision  of  the  question  thus 
raised  by  the  bishops  depended  upon  the 
proper  interpretation  of  certain  provisions  of 
the  book  of  discipline.  It  was,  therefore,  a 
question  of  ecclesiastical  law,  to  be  decided 
by  the  highest  ecclesiastical  tribunal  in  the 
denomination.  The  trial  conferences  took  the 
responsibility  of  deciding  it  in  favor  of  their 
own  jurisdiction.  The  bishops  took  the  re- 
sponsibility of  deciding  \t  the  other  way. 
The  trial  conferences  knew  that  if  the  )ren- 
eral  conference   overruled  them  upon   this 

goint  all  their  proceedings  must,' necessarily, 
e  held  to  be  illegal  and  oppressive.  The 
bishops  knew  that  if  the  general  conference 
did  not  sustain  their  point,  their  conduct  in 
refusing  to  appear,  and  in  disregarding  the 
sentence  pronounced  upon  them,  must  be 
held  to  be  insubordinate,  and  their  subse- 
quent ofi^cial  acts  to  be  invalid.  Both  sides 
were  willing  to  take  the  risks,  and  to  act 
upon  their  own  interpretation  of  the  disci- 
pline. The  result  was  widespread  discussion 
throughout  the  church,  diverse  conclusions, 
bitter  dissensions,  and  finally,  as  we  have 
seen,  a  disruption  of  the  ecclesiastical  body. 
For  these  unhappy  consequences,  which  % 
more  conciliatory  couilse  might  have  avoided, 
an  impartial  public  will  hold  both  the  bish- 
ops and  the  trial  conferences  responsible. 
When  the  general  conference  met  in  1801,  it 
took  notice  of  the  dissensions  and  divisions 
that  had  grown  up  in  the  annual  conferences, 
and  in  the  congregations  of  which  they  were 
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composed,  and  made  inquiry  into  the  cause 
that  had  led  to  such  unhappy  consequences. 
The  result  was  an  exposition  of  the  disci- 
pline in  accordance  with  the  contention  of 
the  bishops,  an  indorsement  of  their  conduct 
in  disregarding  the  sentences  imposed  upon 
them,  and  an  authoritative  deliverance  that 
the  second  examination,  the  trial,  conviction, 
and  sentence  of  each  of  the  bishops  were  ir- 
regular, illrgal.  and  void.  This  validated 
all  the  official  acts  of  both  the  bishops,  and 
invalidated  tue  acts  of  the  annual  conferences 
and  otherg,  done  on  the  theory  that  the  con- 
victions and  sentences  were  legal.  We  have 
before  us.  therefore,  the  decision  of  the 
supreme  court  of  law  of  the  Evangelical 
Association  upon  the  meaning  and  effect  of 
one  of  the  provisions  of  the  book  of  disci - 
pi  ine.  This  decision  cannot  be  said  to  violate 
the  constitution  or  the  law  of  the  land.  It 
does  not  violate  any  law  or  usage  of  the  ec- 
clesiastical body.  It  is  therefore  binding 
on  the  Evangelical  Association  and  its  mem- 
bership, and  it  must  be  respected  by  this 
court. 

Whether  the  general  conference  disposed 
of  this  question  in  the  wisest  manner  is  not 
now  for  consideration.  Its  decision  settled 
the  law  for  the  Evangelical  Association,  and 
we  must  recognize  and  apply  it  in  this  case. 
Here,  again,  the  body  that  met  in  Philadel- 
phia in  1891  put  itself  in  open  rebellion 
against  the  aathoritv  of  the  Evangelical  As- 
sociation. It  deciaed  that  a  cuar^e  pre- 
ferred against  a  bishop,  an  examination  into 
its  truth  by  three  elders,  and  an  acquittal  by 
them,  had  no  significance  whi^tever  ;  but  that 
the  charge  might  be  renewed  and  the  ex- 
amination repeated  as  often  as  a  prosecutor 
could  be  found,  or  until  a  conviction  and 
sentence  could  be  obtained.  It  then  approved 
the  conviction  and  sentence  of  Bishops  Esher 
and  Bowman,  and  exx>elled  both  from  the 
association.  At  the  same  time,  it  reversed 
the  proceedings  in  the  case  of  Bishop  Dubbs, 
which  had  been  approved  by  the  Indianapolis 
general  conference,  relieved  him  from  the 
sentence,  and  re-elected  him  to  the  office  of 
bishop.  In  what  manner  the  Philadelphia 
body  could  have  made  its  antagonism  to 
the  general  conference  more  open  and  pro> 
nounced,  it  is  not  easy  to  see. 

It  only  remains  to  consider  briefly  the 
claims  of  the  rival  East  Pennsvlvania  con- 
ferences. The  time  and  place  for  the  meet- 
ing of  the  annual  conference  of  East  Penn- 
sylvania in  1891  had  been  regularly  fixed. 
The  place  was  EbiMiezer  Church,  in  the  city 
of  AUentown.  The  time  was  the  26th  of 
February.  This  was  about  one  year  af  ler  the 
trial  and  sentence  of  Bishop  liowman,  and 
after  his  position,  and  that  of  a  large  part 
of  the  church,  upon  the  question  of  the 
legality  of  his  suspension,  were  well  known, 
J3ishc)p  Bowman  came  to  AUentown  to  pre- 
side over  the  conference.  The  board  of  trus- 
tees of  the  Ebenezer  Church,  although  wiih- 
out  any  ecclesiastical  jurisdiction  over  the 
subject,  met  and  decided  that  Bishop  Bow- 
man was  incompetent  to  preside  over  the 
conference,  because  of  his  suspension  by  the 
trial  conference.  They  then  undertook  to 
enforce  the  sentence  of  suspension  by  pre- 
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Tenting  bim  from  entering  the  charch  edifice. 
A  majority  of  the  members  of  the  conference 
WM  in  active  sympathy  with  this  action,  and 
CO -operated  with  the  trustees  for  the  purpose 
of  carrying  it  into  effect.  They  signed  a 
paper  denying  his  right  to  preside,  and  by 
a  committee  from  their  number  presented  this 
paper  and  a  copy  of  the  action  talsen  by  the 
trustees,  to  the  bishop.  At  the  hour  fixed 
for  the  meeting  of  the  conference,  the  bishop 
approached  the  doors  of  Ebenezer  Church. 
He  was  intercepted  by  the  trustees  and  others, 
and  prevented,  by  the  use  of  force,  from  en- 
tering. Meantime  the  members  of  conference 
assembled  in  the  building,  and  a  majority 
of  them,  well  knowing  that  the  bishop  was 
at  the  door  and  prevented,  by  force,  from  en- 
tering, treated  him  as  absent  and  organized 
the  conference  by  the  election  of  a  president 
to  discharge  his  duties.  They  were  well 
aware  of  the  point  raised  by  him  affecting 
the  legality  of  his  sentence,  and  of  the  fact 
that  a  considerable  portion  of  the  whole 
church  concurred  with  him  in  opinion.  They 
knew  also  that  the  general  conference  would 
be  in  session  within  a  few  months,  and  that 
the  question  could  then  be  decided.  Not- 
withstanding all  this,  these  persons  acted,  as 
the  trial  conferdhces  had  done,  nn  their  own 
exposition  of  the  discipline,  and  took  the  risk 
of  being  overruled  by  the  general  conference. 
They  deliberately  staked  their  oCBcia]  action 
and  their  ecclesiastical  position  upon  their 
own  decision  of  a  question  that  was  not 
within  their  jurisdiction,  and  they  lost.    The 

general  conference  sustained  the  point  taken 
y  tiie  bishops,  held  their  sentence  and  con- 
viction illegal,  and  the  action  of  the  confec- 
ence  of  East  Pennsylvania  to  be  disorderly 
and  in  violation  of  the  book  of  discipline. 
The  organization  effected  by  the  forcible  ex- 
clusion of  the  bishop  was  declared  to  be  ille- 
gal, and  the  body  itself,  while  so  organized, 
to  be  without  ecclesiastical  character  or  au- 
thority. It  is  clear  that  the  regularity  and 
legal  effect  of  the  organization  of  the  confer- 
ence in  the  manner  m  which  it  was  accom- 
f)lished,  raised  an  ecclesiastical  question, 
ts  decision  depended  upon  an  exposition  of 
certain  provisions  of  the  discipline  which 
it  was  the  duty  of  the  general  conference  to 
make.  The  decision  actually  made  does  not 
Tlolate  the  laws  of  the  state  or  of  the  church, 
and  is  conclusive  upon  the  ecclesiastical  body 
of  which  the  general  conference  is  the  chief 
tribunal.  For  this  reason  it  should  be  fol- 
lowed by  the  cl  vil  courts.  Whatever  author- 
ity may  be  conceded  to  the  action  of  the  East 
Pennsylvania  conference  by  those  who  adhere 
to  it,  the  judgment  of  the  general  conference 
leaves  it  without  authority  in  the  body  with 
which  it  had  been  formerly  connected.  Its 
appointments,  therefore,  confer  no  right  and 
Impose  no  duty  on  preachers,  church  mem- 
bers, or  congregations  adhering  to  the  general 
conference,  and  we  cannot  recognize  a  title 
derived  like  that  of  the  defendants  in  this 
case,  from  the  action  of  that  body,  as  good 
against  the  general  conference  or  its  adher- 
ents. On  the  other  hand,  the  action  of  Bishop 
Bowman  and  a  few  friends  in  organizing  a 
rival  conference  was  wholly  unauthorized  by 
the  discipline,  and  the  body  so  organized,  not 
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having  a  quonim  of  those  entitled  to  sit  as 
members  or  the  East  Pennsylvania  confer- 
ence, was  an  irregular  body,  without  au- 
thority or  ecclesiastical  character  under  the 
discipline.  The  annual  conference  may  sit 
without  a  bishop,  and  its  acts  be  valid  in  all 
respects.  A  bishop  cannot  sit  with  less  than 
a  quorum,  and  make,  by  his  presence,  a  legal 
conference  out  of  that  which  would  not  have 
l>een  such   in  his  absence.     If  present,   ha 

C sides,  but  he  is  not  a  necessary  part  of  the 
y ;  and  his  presence,  therefore,  with  those 
who,  without  him,  would  be  without  author- 
ity, can  add  nothing  to  them.  If  there  had 
been  no  division  in  the  conference,  the  pres- 
ence of  the  bishop  could  not  have  given  to  a 
few  of  its  members  the  character  and  power 
of  a  quorum.  His  conduct  and  that  of  his 
friends  in  suspending  and  expelling  presid- 
ing elders  ana  others,  was  a  clear  usurpation 
of  power,  and  the  sentences  so  pronounced 
had  no  force  or  effect. 

The  situation  in  Allentown  in  February, 
1891,  was  certainly  remarkable.  A  majority 
of  the  members  of  the  annual  conference  was 
fn  one  place,  refusing  the  bishop  admission, 
and  proceeding  upon  the  assumption  that  he 
was  absent.  The  bishop  and  a  handful  of 
adherents  were  in  another  place,  assuming 
the  powers  of  a  quorum,  and  fulminating 
their  orders  and  Judgments  with  the  utmost 
complacency  and  in  plain  disregard  of  the 
discipline.  The  appointments  made  by  this 
body  gave  no  legal  right  to  the  appointees, 
and  imposed  no  legal  duty  on  the  congrega- 
tions concerned.  But  the  meeting  presided 
over  by  the  bishop  was  a  meeting  of  those 
who  aohered  to  the  ecclesiastical  body  whose 
legislative  and  judicial  head  was  the  general 
conference.  Its  members  were  confronted  by 
a  state  of  things  for  which  the  discipline 
made  no  provisions,  viz. ,  the  revolt  of  a  ma- 
jority of  the  members  of  the  conference  with 
which  they  were  connected.  They  were  com- 
pelled to  choose  between  adherence  to  the 
bishop  and  the  body  with  which  they  had 
been  connected,  and  adherence  to  the  annual 
conference  of  East  Pennsylvania,  which  had 
undertaken  to  put  itself  in  an  attitude  of  in- 
dependence ana  hostility  to  that  body.  They 
chose  the  former.    They  were, '  as  a  conse- 

?|uence,  practically  outside  of  the  annual  con- 
erence  to  which  they  had  belonged,  and  com- 
pelled to  seek  recognition  in  some  capacity 
from  the  general  conference.  Their  organi- 
zation was  therefore  necessarily  provisional. 
Their  authority  depended,  in  the  first  in- 
stance, on  their  own  consent  and  that  of  the 
congregation,  and  individual  members  whom 
they  represented,  and  their  only  appropriate 
business  was  to  provide  temporarily  for  the 
religious  and  ecclesiastical  care  of  those  who 
adhered  to  the  organization  until  the  general 
conference  could  meet  and  take  appropriate 
action.  The  general  conference  met  in  Oc- 
tober of  the  same  year  at  Indianapolis.  Its 
attention  was  drawn  to  the  condition  of  the 
church  in  the  East  Pennsylvania  conference, 
and  to  the  action  of  the  rival  bodies  claim- 
ing jurisdiction  over  the  oongre;;at{ons 
within  its  bounds.  It  made  a  thorough  in- 
vest! oration  into  the  action  and  attitude  of  the 
majority  body,   and  was  led  to  recognize 
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the  revolt  made  by  it  as  an  accomplished  fact. 
TtM  Philadelphia  conference,  called  by  the 
Bast  Pennsylyania  annual  conference,  it  rec- 
ognized as  a  rival  and  hostile  body,  and  de- 
clared officially  that  it  was  "a  gross  offense 
against  our  cnurch,"  and  that  the  persons 
engaged  in  holding  and  sustaining  it  had 
''thereby  thrown  off  their  allegiance  to  our 
church,  and  disentitled  themselves  to  any  of 
the  privileges  of  membership  therein.''  So 
far  the  action  of  the  general  conference  seems 
to  have  been  regular,  but  when  it  came  to  con- 
sider the  provisional  gathering  of  its  ad- 
herents it  exceeded  its  powers  under  the  dis- 
cipl  ine.  It  declared  the  minor!  ty  body  under 
the  presidency  of  Bishop  Bowman  to  be  the 
only  lawful  and  regular  conference  of  the 
Evangelical  Association  and  for  the  confer- 
ence district  of  East  Pennsylvania  for  1891, 
and  pronounced  all  its  acts  and  proceedings 
regular  and  lawful.  In  so  far  as  these  acts 
related  to  the  temporary  care  and  supply  of 
the  congregations  represented  in  the  body, 
they  were,  as  we  have  already  seen,  justified 
by  the  necessities  of  the  situation  ;  and  their 
ratification  bv  the  general  conference  cured 
their  original  want  of  authority  under  the 
discipline,  and  clothed  them  with  the  au- 
tiiority  of  the  general  conference.  But  in  so 
far  as  these  acts  dealt  with  the  ecclesiastical 
positions  or  functions  of  those  not  members 
of  the  provisional  body,  or  with  congrega- 
tions not  represented  therein,  they  were  un- 
authorized assumptions  of  power  that  the 
general  conference  could  not  ratify,  because, 
like  the  annual  conferences,  it  was  bound  by 
the  frame  of  government  contained  in  the 
book  of  discipline.  Out  of  the  provisional 
body,  the  general  conference  could  create  an 
annual  conference,  assign  its  boundaries,  and 
give  it  a  name,  and  thereafter  it  would  be- 
come one  of  the  regularly  constituted  church 
tribunals.  But  until  this  was  done  it  was  a 
body  for  which  the  polity  of  the  church  hid 
made  no  provision,  which  had  no  legislative 
or  judicial  power,  and  no  ecclesiastical  stand- 
ing. Its  assumption  of  authority  over  those 
represented  in  the  body  could  be  ratified  and 
affirmed  by  the  general  conference.  Its  as- 
sumption of  authority  over  those  not  repre- 
sented in  the  body  was  incapable  of  ratifica- 
tion and  affirmance.  As  to  such  persons  and 
congregations,  the  want  of  jurisdiction  was 
apparent  and  incurable. 

we  formulate  our  conclusions  as  follows : 

1.  The  general  conference  that  met  at  In- 
dianapolis in  1891  was  the  regular  successor 
of  that  of  1887,  and  was  the  eeneral  confer- 
ence of  the  Evangelical  Association  of  North 
America. 

|2.  The  alleged  general  conference  that  met 
in  Philadelphia  in  1891  was  an  unauthorized 
bod^r,  and  its  assumption  of  ecclesiastical  au- 
thority was  an  act  of  rebellion  against  the  or- 
ganization with  which  its  members  had  been 
connected,  and  whose  name  it  adopted. 

8.  Those  annual  conferences,  congrega- 
tions, and  individual  church  membra  that 
adhese  to  the  general  conference  constitute 
the  Evangelical  Association. 

4.  Those  annual  conferences,  congrega- 
tions, and  individual  church  members  that 
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adhere  to  the  Philadelphia  body  are  nol 
within  the  Evangelical  Association,  but  have 
become  by  their  own  acts  an  independent  and 
hostile  association. 

6.  The  property  which,  prior  to  1891,  be- 
longed to  the  Evangelical  Association  now 
belongs  to,  and  must  be  controlled  by,  tboae 
who  still  constitute  that  organization. 

6.  The  assignment  of  the  plaintiff  Erecker 
to  the  pastorate  of  the  Immanuel  Church  in 
the  city  of  Reading,  having  been  made  by  a 
provisional  bodv  of  adherents,  without  ec- 
clesiastical authority,  mve  him  no  title 
capable  of  enforcement  under  the  law  of  the 
church  or  the  law  of  the  land ;  but  the  subee- 
quent  ratification  and  adoption  of  the  assign- 
ment by  the  general  conference  gave  him  a 
title  from  and  after  that  date,  good  under  the 
law  of  the  church,  and  therefore  good  under 
the  law  of  the  land. 

7.  The  assignment  of  the  defendant  Shirey 
to  the  same  pastorate  by  the  illegally  organ- 
ized annual  conference  of  East  Pennsylvania, 
or  by  the  president  of  that  body  sitting  with- 
out rieht,  and  the  presiding  elders,  conferred 
no  title  upon  him  imder  the  discipline  and 
laws  of  the  church  as  expounded  by  its  court 
of  last  resort.  He  has  shown,  therefore,  no 
title  capable  of  enforcement  under  the  law 
of  the  land  against  the  Evangelical  Associa- 
tion or  its  adherents. 

8.  The  question  is  thus  seen  to  be,  not, 
Where  is  the  majority  of  Immanael  Church 
or  of  tbe  East  Pennsylvania  conferences?  but. 
Which  of  the  parties  to  this  litigation  ad- 
licres  to  the  general  conference?  £icclesias- 
tical  standing,  and  not  numbers,  determines 
the  title  to  and  the  right  of  control  over  prop- 
erty held  for  the  use  of  the  Evangelical  Aa- 
sociation. 

27^  decree  of  the  court  below  i$  reversed,  and 
it  is  now  ordered,  adjudged,  and  decreed 
that  an  injunction  be  issued  to  restrain  the 
defendants  from  exercising  control  gver  the 
church  edifice  of  the  Immanuel  Church  in 
the  city  of  Reading  and  from  excluding  the 
plaintiff,  or  any  other  person  appointed  to 
the  pastorate  of  said  church,  under  the  disci- 
pi  ine  of  the  Evangelical  Association  and  the 
decision  of  the  general  conference,  from  the 
pulpit  to  the  said  church,  and  from  the  exer- 
cise of  his  pastoral  functions  therein.  It  is 
further  ordered  that  the  defendants  pay  the 
costs  accrued  in  this  case. 

Per  Curiam: 

Petition  for  a  modification  of  final  decree 
filed  in  this  case  on  the  1st  dayof  October  last, 
so  far  as  it  relates  to  costs.  And  now,  No- 
vember 6,  1894,  the  decree  of  this  court,  filed 
on  the  first  day  of  October  last,  is  modified  as 
to  costs  by  adding  to  said  decree  the  words : 
''And  the  said  Immanuel  Church  of  the 
Evangelical  Association  of  the  city  of  Read- 
ing, a  corporation,  under  whose  direction  the 
individual  defendants  acted,  shall  be  prima- 
rily liable  therefor,  without  any  right  of  con- 
tribution against  Jonas  H.  Shirey,  Uie  ac- 
cepted pastor,  or  the  trustees,  or  other  officeis 
or  employes,  acting  on  its  behalf,  and  joined 
as  oooefendants.* 
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CHICAGO,  BURLINGTON  &  QUl5Cr  R 

CO.,  Pljf,  in  Err.. 

«. 

WEST  CHICAGO  STREET  R.  CO. 

*  066I1).2SS.) 

1.   The  ftkets  that  the  tracks  of  a  rail- 
road company  are  laid  across  city 


streets*  and  its  frelfrht  anfl  pfmeni^er  oan  «« 
permitted^  by  the  city  to  pass  over  Buch  rtreeta 
upOD  such  tracks,  irive  the  company  no  exclunire 
use  of  the  croeisini^,  but  only  a  use  to  be  enjoyed 
In  common  with  the  public. 

8«  The  permission  to  a  street  railway 
company  to  lay  its  tracks  in  a  street 
already  appropriated  to  public  use  <8 

not  a  arrant  of  the  right  to  appropriate  an  addl* 


KOTB.— lifffht  oT  raUroad  company  to  eompema- 
tUm  for  laving  atreel  railway  acrosB  raOroad  track 
on  a  ntreet  crossina. 

The  main  case  was  followed  by  the  same  oonrt  In 
Pittsbuivh,  a  ft  St.  L.  R.  Co.  Y.  West  Chicago 
Street  R.  Co.  166  HI.  88K. 

The  question  presented  in  these  cases  as  to  rlffbt 
of  a  railroad  company  to  compensation  when  its 
track  is  crossed  by  a  street  railway  within  a  public 
street  has  been  directly  decided  only  in  a  few  very 
recent  cases. 

A  direct  precedent  to  found  in  Indiana  where  it  to 
held  that  there  to  no  taking  of  property  of  a  railroad 
company  and  no  riffht  to  compensation  created  by 
reason  of  the  necessary  hindrance  and  burden  im- 
posed by  the  oroaBlng  of  its  tracks  by  a  street  rail- 
way, which,  in  exerctoing  its  franchise  in  enjoy- 
ment of  the  public  easement,  to  laying  Its  tracks 
along  the  street.  Chicago  A  G.  Terminal  R.  Co.  ▼. 
Whiting,  H.  ft  &a8treet  a.  O11.S6L.  A.  A.887, 189 
Ind.»7. 

Compensation  to  a  railroad  company  for  the  1n- 
oonvenience  to  it  to  also  held  not  to  be  a  necessary 
oondillon  to  the  crossing  of  its  tracks  at  grade  by  an 
eleotrid  street  railway  under  legislative  authority, 
'  in  Now  York,  N.  H.  ft  H.  B.  Co.  v.  Bridgeport  Trac- 
tion Co.  (Conn.)  arOe,  867. 

The  right  of  a  street  railway  company  to  extend 
its  road  along  a  turnpike  to  cross  a  railroad  which 
intersects  the  turnpike  to  sustained  in  Elizabeth- 
town,  L.  ft  -B.  8.  K.  Co.  T.  Ashland  ft  C.  Street  B. 
Go.,  10  Ky.  Lb  Bep.  4S,  without  making  any  compen- 
saticm  to  the  railroad  company,  even  if  the  street 
railway  imposes  an  additional  servitude  on  the 
land  of  the  turnpike  company. 

A  steam-railway  company  which  does  not  own 
the  land  in  a  highway,  but  has  merely  the  right  to 
operate  its  road  across  the  highway  at  grade,  does 
not  suif  er  any  such  special  damage  by  the  establish- 
ment of  a  street  railway  operated  by  electricity 
along  the  highways  across  the  railroad  as  will  give 
the  railroad  company  any  right  to  an  injunction 
against  making  isuch  crossing.  Morris  ft  R  B.  Co. 
▼.  Newark  Pass.  B.  Co.  SI  N.  J.  Bq.  879.  The  qnes- 
cion  of  compensation  does  not  seem  to  hare  been 
considered  in  thto  case. 

The  right  of  a  street  ralfroad  company  to  cross  a 
railroad  was  sustained,  and  an  injunction  denied 
without  any  discussion  of  the  right  to  compensa- 
tion«  in  Old  Colony  B.  Co.  ▼.  Bockland  ft  A.  Street 
B.O0.,  161  Mass.  416w 

The  constitutionality  of  the  Pennsylvania  Act  of 
May  li,  1889,  authorizing  street  railways  to  cross 
other  railroads  notwithstanding  the  fact  that  no 
right  to  compensation  to  given  by  the  statute,  to 
sustained  in  Delaware,  L.  ft  W,  B.  Co.  v.  Wilkes 
Barre  ft  W.  8.  B.  Co.,  1  Pa.  Dist  Bep.  627;  but  this 
question  does  not  seem  to  liave  been  directly  raised 
and  passed  upon  in  the  supreme  court  of  the  state. 

Without  expressly  presenting  any  question  as  to 
compensation,  it  was  held  in  Pennsji^vania  B.  Co. 
▼.  Braddock  Electric  B.  Co.,  168  Pa.  116,  that  express 
authority  'to  eross  at  grade,  diagonally  or  trans- 
versely, any  raUroad  operated  by  steam  or  other- 
wise,** given  by  the  Pennsylvania  Act  of  May  14, 
1880.  to  an  eleotrio  street  railway  company,  does 
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not  defeat  the  power  of  the  court,  under  the  Act 
of  June  19, 1871,  to  regulate  grade  crossings  and 
prevent  them  when  reasonably  practicable. 

Again  the  right  of  an  electric  street  railway  com- 
pany to  lay  tracks  across  a  railroad  at  a  bUhway 
crossing  to  also  sustaioed  by  denial  of  a  preliminary 
injunction  in  Du  Bob  Traction  Pass.  R.  Co.  v.  Buf- 
falo, B.  ft  P.  R.  Co.,  149  Pa.  1,  although  the  court 
said  that  on  tlnal  hearing  it  might  perhaps  be  its 
duty  to  require  gates,  watchmen,  or  other  means  to 
be  provided  for  the  protection  of  life  at  the  cross- 
ing, at  the  exi)6nse  of  one  or  the  other  of  the  parties. 

Under  the  same  Pennsylvania  Act  of  May  li, 
1889,  an  Injunction  was  refused  against  the  connec- 
tion of  the  t rocks  of  a  street  railway  on  two  streets 
by  a  tr  tck  on  a  third  street  for  165  feet,  although 
the  latter  street  was  occupied  by  another  street 
railroad.  Braddock  ft  T.  C.  B.  Co.  v.  Braddock 
Electric  B.  Co.  1  Pa.  Dist.  Rep.  44. 

It  is  also  held  that  the  crosbing  at  grade  of  the 
tracks  of  one  street  railroad  company  by  those  of 
another  company  In  a  cur  red  line,  and  then  run- 
ning along  a  street  parallel  with  the  tracks  of  the 
former  220  feet  to  a  street  branching  from  the  otbec 
street,  to  permitted  by  Pennsylvania  Act  of  May  14, 
1869,  Pub.  Laws.  211,  authorizing  both  a  diagonal 
and  a  transverse  crossing  at  grade.  Citizens  Pass. 
B.  Co.  V.  Bast  Harrisburg  Pass.  Railway,  164  Pa.  274. 

Id  New  York  a  surface  street  railroad  company 
to  treated  In  a  special  term  decision  of  the  supreme 
court  in  People^s  B.  Co.  of  Syracuse  v.  Syracuse* 
B.  ft  N.  Y.  B.  Co..  22  Abb.  N.  C.  427.  as  on  the  same 
footing  as  a  steam  railroad  company  with  respect 
to  Its  right  to  C1088  tlie  track  of  another  steam  ralU 
road,  under  N.  Y.  Laws  18H0,  chap.  583.  The  court 
said:  *'I  bave  been  unable  to  find  any  authority 
suggesting  an  exemption  of  street  railroads  from 
the  requirements  of  the  above  statutory  provis- 
ions, since  the  Act  of  18b0.  or  at  any  time,  relating 
to  the  crossing  of  steam  'railroads  by  a  horse  rail- 
road.*' It  was  therefore  held  that  such  crossing 
could  not  be  made  without  consent  of  the  steam 
railroad  unless  the  qu*estion  of  compensation  and 
the  manner  of  crossing  had  been  first  determined 
in  procecrlings  under  the  statute.  Thto  dedsloq 
was  aflBrmed  by  the  general  term. 

Again,  the  proceeding  to  fix  the  manner  of  inter* 
section  of  two  railroads  where  this  is  not  agreed 
upon,  provided  by  N.  Y .  Laws  1882,  chap.  076,  art» 
1, 8 12,to  held  In  Ruilalo,  B.  ft  L.  B.  Co.  ▼.  New  York, 
L.  K  ft  W.  B.  Co.,  72  Hun,  688,  to  be  applicable  to 
street  surface  railroads. 

And  under  N.  Y.  Laws  1888,  chap.  238,  the  similar 
provision  for  the  crossing  by  a  street  surface  rail- 
road of  any  railroad  operated  by  electric,  steam,  or 
other  power,  which  to  laid  across  or  upon  the  sur- 
face of  an  jT  street  in  towns  having  less  than  500,000 
inhabitants,  when  agreement  cannot  be  reached, 
upon  executing  a  bond  or  undertaking  conditioned 
for  performance  of  all  conditions  and  require* 
ments  which  may  be  imposed  by  commissioners 
and  affirmed  by  the  court  m  respect  to  the  lines, 
grades,  and  manner  of  crossing,  and  the  amount 
of  compensation,  to  sustained  in  Buffalo,  B.  ft  L.  R* 
Co.  V.  New  York,  L.  E.  ft  W.  B.  Co.,  72  Hun,  687^ 
But  it  does  not  seem  that  either  of  the  above  cases 
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tlooal  eaaemeDt  in  the  sofl  of  the  street,  but  the 
•onstruotlOD  of  euob  road  is  merely  a  mode  of 
flaollltatlDff  exisUair  travel,  and  of  modif  ylnir  or 
ohanffing  the  ezlstlDflr  public  ute,  adding  an  ad- 
dicfODQl  mode  of  oonveyanoe  to  those  already 
upon  tbo  street,  and  Inflictingr  no  damage  upon 
the  owner  of  the  lee  of  the  street. 
8.   Erectiona  upon  a  public  street  Im 


pose  no  additional  servitude  where  they 
aid  and  facilitate  its  use  for  the  purposes  of 
trarel  jind  transportation. 
4«  The  question  whetber  a  new  metbod 
of  U8ln§r  a  street  fbr  public  travel  re- 
sults in  the  imposition  of  an  additional 
burden  upon  the  fee  must  be  determined  tfy 
the  use  which  suoh  method  makes  ^of  the  street. 


Deceraarilyderermines  the  right  of  a  steam  railroad 
oompaay  to  any  compensation  for  the  oroesinir  by 
the  street  i-alli-oad,  as  the  decision  did  not  turn  on 
that  question. 

So  in  R«  Saratoga  Electric  R.  Co.,  58  Hun,  287,  the 
rights  of  an  electric  street  railway  company  to 
cross  another  railroad  was  considered  as  depending 
on  the  fact  of  its  having  acquired  the  consent  of 
adjoining  pro])erty  owners  and  local  authorities  to 
build  the  road,  but  in  thls^case  the  necessity  of 
compensating  the  railroad  company  to  be  crossed 
was  not  discussed. 

A  similar  question  arises  when  a  street  railroad 
has  been  drst  built  and  a  railroad  company  seeks 
to  acquire  a  crossing.  In  such  a  case,  in  denying  an 
injunction  to  a  street  railroad  oom^ny  against  a 
railroad  crossing  it,  it  was  said  in  Lynn  ft  B.  R.  Ck>. 
V.  Boston  ft  L.  L.  Ck>rp.,  114  Mass.  SS,  that  where  a 
railroad  by  public  authority  is  built  across  a  high- 
way it  necessarily  modifies  to  some  ex^nt  the  gen- 
eral use  of  the  highway,  but  neither  those  who 
have  occasion  to  travel  over  it.  nor  a  street  railway 
eocporation  which  has  a  rltrht  to  use  It  in  common, 
can  object.  They  hold  tbeir  rights  to  use  it  in  sub- 
ordination to  the  power  of  the  public  authorities 
to  determine  what  other  use  of  it  is  demanded  by 
public  necessity. 

The  geueral  right,  under  the  constitution  and 
laws  of  Missouri,  of  other  railroad  companies  to  In- 
tersect, connect  with,  or  cross  any  other  railroad. 
Is  held,  in  8t  Louis  Transfer  B.  Ck).  v.  St.  Louis 
Merchants  Bridge  Terminal  B.  Co.,  Ill  Mo.  866,  to 
extend  to  the  croesing  of  the  track  of  a  city  rail- 
road laid  in  the  streets  but  operated  for  the  trans- 
fer of  both  property  and  perpons  between  different 
parts  of  the  city,  especially  tor  the  transfer  of  cars 
between  mercantile  establishments  and  other  rail- 
roads and  ferries,  where  another  company,  which 
seems  to  have  been  organized  tor  the  same  kind  of 
business,  had  obtained  municipal  consent  to  lay  its 
track  in  the  streets.  Here,  again,  the  contest  was 
as  to  the  right  to  croas  and  not  on  the  question  of 
compensation. 

In  a  Georgia  case  where  no  opinion  was  written 
It  is  stated  by  the  court  i'n  the  headnote  that  one 
railroad  company  cannot  cross  another  even  in  a 
street  without  compensation.  Georgia  Midland  ft 
6.  B.  Go.  V.  Oolumbus  Southern  R.  Ck>.  88  Gku  20b. 
But  here  the  road  was  not  a  mere  street  railway  for 
passengers,  and  no  attempt  is  made  in  this  note  to 
answer  the  question  as  to  the  right  of  one  street 
railroad  company  which  has  a  track  laid  In  a  street 
to  compensation  for  the  crossing  of  the  track  in 
the  street  by  another  steam  railroad  which  is  not  a 
mere  passenger  street  railway  company.  * 

It  is  obvious  that  the  street  railroads  of  our  cities 
and  the  trunk  lines  of  railroad  are  constantly  be- 
coming more  alike,  and  with  the  enlargement  of  the 
business  of  street  railroads  to  include  transporta- 
tion of  mails,  baggage,  freight,  toward  which  a  be- 
ginning has  already  been  made  in  some  places,  the 
distinction  between  the  two  kinds  of  railroads  may 
become  much  less  than  It  is  at  present.  But  in 
this  note  only  the  right  of  a  street  railway  com- 
pany In  the  ordinary  meaning  of  that  term,  when 
occupying  the  line  of  the  street  for  Its  road  to  in- 
tersect other  railroads  which  may  cross  the  street, 
is  considered. 

But  as  closely  analogous  to  the  present  question. 
And  as  apparently  based  on  the  same  reasoning 
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that  is  adopted  In  the  main  case  of  Chigaoo,  a  ft 
Q.  R  Go.  V.  West  Chicago  Stbset  B.  Co.,  several 
other  decisions  about  street  railway  crossings 
where  both  roads  were  ordinary  street  raflwa>-s 
may  be  properly  referred  to  in  this  connection. 
Thus  In  Brooklyn  Cent,  ft  J.  B.  Go.  v.  Brooklyn 
City  R.  Co.,  38  Barb.  420.  It  was  held  that  no  Injunc- 
tion against  crossing  one  street  railroad  by  another 
would  be  granted,  as  the  franchise  of  a  street  rail* 
way  company  was  not  exclusive.  The  court  aaid: 
**The  street  was  still  to  remain  a  public  highway 
for  public  travel  and  public  uses,  and  so  long  aa 
the  railroad  company  was  not  impeded  or  Inter- 
rupted  in  running  its  cars  and  operating  the  road« 
it  could  not  complain.**  It  was  also  said  **tbat  the 
crossing  of  plaintiff's  track  by  the  rails  and  caca 
of  the'  defendants  is  not  an  appropriation  of  the 
property  of  the  former  to  the  use  of  the  latter,  but 
a  mode  of  exercising  the  public  right  of  tranalt 
over  the  highway." 

This  case  was  followed  in  New  York  ft  H.  R.  Co. 
V.  Forty-Second  Street  ft  G.  Street  Ferry  B.  Oou,  60 
Barb.  309,  affirming  SO  Barb.  28&,  26  How.  Pr. «,  In 
which  it  was  said:  **This  crossing  became  neceesary 
in  an  authorised  use  of  the  streets,  the  same  as  the 
crossing  by  ordinary  carts.  It  is  true  that  at  the 
point  of  crossing  the  rail  of  the  track  which  ia 
crossed  will  be  subject  to  some  damage  by  wear 
and  tear;  but  that  is  one  of  the  damages  which  is 
necessarily  incident  in  laying  rails  in  a  street,  tha ' 
concurrent  use  of  which  appertains  to  others.** 

In  a  Pennsylvania  case  also  it  is  held  that  charter 
power  to  one  street  railway  company  to  cross  the 
track  of  another  was  to  be  exercised  only  when 
such  crossing  was  necessary.  Market  Street  Pasa 
B.  Go.  y.  Union  Pass.  R.  Go.  10  Phila.  4a. 

In  Omaha  Horse  R.  Co.  v.  Gable  Tram- Way  Go. 
of  Omaha,  82  Fed.  Bep.  727,  where  a  horse  railroad 
was  crossed  by  a  cable  road,  it  was  held  that  no 
damage  was  found  by  the  commissioners  to  have 
been  sustained,  and  tbe  question  was  not  dtacussed 
by  the  court. 

In  Market  Street  R.  Co.  v.  Central  R.  Co.,  SI  Gal. 
688,  it  is  also  held  that  the  right  of  a  street  railway 
company  to  use  a  highway  ''does  not  exclude  the 
public  from  the  use  of  the  street,  nor  does  it  prevent 
the  crossing  of  Its  track  by  another  railroad  main- 
tained for  the  same  purpose,  providing  the  croas- 
Ing  is  effected  with  as  little  damage  as  may  be.** 

In  the  Illinois  case  reported  al>ove  the  fact  that 
the  railroad  company  owned  the  fee  of  the  street 
across  which  its  track  was  laid  made  it  necessary  to 
decide  the  additional  question  whether  or  not  a 
railway  laid  in  the  street  at  such  place  was  an  addi- 
tional servitude  upon  the  fee.  On  this  question  see 
noU  to  Western  Railway  of  Alabama  v.  Alabama 
Orand  Trunk  R.  Co.  (Ala.)  17  L.  R.  A.  475. 

While  there  Is  not  an  entire  agreement  among 
the  decisions  on  the  doctrine  that  a  street  railway 
is  not  an  additional  servitude  on  the  fee,  this  is  the 
doctrine  adopted  to  most  states. 

Excluding  from  the  case  the  element  of  the  rail- 
road ownership  of  the  fee  or  the  street,  the  decA- 
slon  in  the  main  case  would  seem  to  be  unopposed 
by  any  direct  decision  yet  made  by  any  court,  but 
supported  b^several  cases  and  entirely  in  hannony 
also  with  the  principles  laid  down  in  case  of  tha 
ctoming  of  ona  itreetxallwaj  by  anothar. 

&A.B. 
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#•  A  railroad  oomiMUiy  owninfr  tha  Km 
of  tho  street  at  the  point  where  the 
street  is  crossed  by  its  tracks  to  not  en- 
titled to  oompenaation  as  for  an  additional  bur- 
den, upon  the  oonstruotion  of  street  railway 
tracks  along  the  street  under  permission  of  the 
ctty,  where  Its  own  tracks  are  not  Injured. 

6.  The  interest  of  a  street  railway  cobsp 
paay  in  the  street  npon  which  its 
tracks  are  laid*  althouffb  a  valuable  ooe,  is 
part  of  the  public  easement  in  the  streets,  acces- 
sory and  ancillary  to  the  ezlstinfir  risrht  in  the 
public  of  passing  over  the  street. 

%  A  railroad  oomiiaay  which  by  city 
ordinances  has  acquired  a  permanent 
easement  in  streets  croeeed  by  its  tracks  is 
not  entitled  to  compeDsatlon  for  the  orossinir  of 
•uoh  tracks  by  a  street  railway  hild  alonir  the 
street  under  permission  from  the  dty,  as  such 
easement  is  in  subordination  to  the  riffht  of  the 
public  to  pass  alongr  the  streets,  and  tho  propel- 
lluR  of  street-cars  to  only  a  form  of  the  exercise 
by  the  pubUo  of  such  right  of  passasre,  and  does 
not  operate  as  an  infringement  upon  such  esse- 
ment. 

8*  An  ii^nnction  will  not  lie  at  the  suit 
of  an  a^utting^  owner  who  does  not  own 
the  fee,  to  restrain  the  laying  of  a  street  railway 
in  the  street,  as  the  damages  which  he  may  suffer 
are  merely  oonsequentlaL 

(lCsylfi.lflOBw) 

ERROR  to  the  Appellate  Court,  First  Dl8- 
trict,  to  review  a  judgment  af9rming  a 
iudgment  of  the  Circuit  Court  for  Cook  County 
in  ULVOT  of  defendant  in  an  action  brought  to 
enjoin  the  construction  of  street  railway  tracks 
along  a  public  street  over  the  tracks  of  com- 
plainant. Affirmed. 
The  facts  are  stated  in  the  opinion. 

Statement  by  Masmder,  J,: 

This  is  a  bill  filed  by  plaintifT  in  error,  a 
steam  railroad  company,  to  enjoin  the  defend- 
ant in  error,  a  street  railroad  company,  from 
laving  the  tracics  of  the  latter  across  the  tracks 
of  the  former  upon  Ashland  and  Western  av- 
enues in  the  city  of  Chicago.  The  defendant 
company  answered  the  bill  admitting  some  of 
its  allegations  and  denying  others.  Replica- 
tion was  filed  to  the  answer.  A  preliminary 
Inlnnctlon  was  granted  upon  the  filing  of  the 
Ull.  The  cause  came  on  to  be  heard  in  the 
lower  court  upon  motion  by  the  defendant  to 
dissolve  the  iniunction  on  bill,  answer,  and 
replication,  and  a  decree  was  entered  dissolv- 
ing the  injunction  theretofore  entered,  and  dis- 
missing the  bill  for  want  of  equity.  This  de- 
cree has  been  affirmed  by  the  appellate  court, 
and  it  is  here  sought  to  review  such  judgment 
of  affirmance  by  writ  of  error. 

The  bill  alleges  that  plaintiff  in  error,  a  cor- 
poration organized  under  the  laws  of  Illinois, 
operates  the  main  line  of  its  railroad  from  Chi- 
caso  westward  across  the  Mississippi  river  to 
Colorado  and  Wyoming,  and  southward  into 
Missouri,  and  north waid  into  Minnesota,  and 
owns  or  controls  branch  lines  in  Illinois;  that, 
under  an  ordinance  passed  by  the  common 
council  of  the  city  of  Chicago  on  December  15, 
1802,  it  was  given  permission  to  lay  tracks  on 
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a  certain  alley,  and  on  such  lands  south  thereof, 
and  of  any  continuation  thereof,  as  it  might 
thereafter  acquire,  westward  from  the  south 
branch  of  the  Chicago  river  to  the  city  limits, 
"with  the  rijrbt  to  cross  all  intervening  streets," 
that  said  ordinance  was  accepted  by  it,  and 
thereunder  in  18G4  and  prior  thereto  it  con- 
structed its  main  line  from  said  branch  to  said 
limits  and  from  time  to  time  additional  tracks, 
side-tracks,  and  switches;  that  among  the 
streets  crossed  were  Ashland  and  Western  av- 
enues, across  which  it  has  constructed  and  now 
operates  two  main  passenger  tracks  and  two 
main  freight  trucks,  one  of  which  tracks  has 
been  in  use  ever  since  1864;  that  the  West 
Chicago  Street  Railroad  Company,  a  corpora- 
tion organize  under  the  laws  of  Illinois  to 
operate  street  railways  in  the  west  division  of 
said  city,  owns  and  operates,  by  cable  and 
horse  power,  a  system  of  street  railways  in 
said  division;  that  the  city  council  of  said  city, 
on  March  10, 1892,  passed  an  ordinance  giving 
permission  to  said  street  railroad  company  to 
lay  down  and  operate  a  single  or  double  track 
street  railroad  in,  along,  and  across  certain 
streets  in  said  city,  among  which  are  Ashland 
and  Western  avenues,  iociuding  those  portions 
of  said  avenues  crossed  by  the  tracks  of  plain- 
tiff in  error;  that,  by  said  ordinance,  and  an- 
other passed  on  the  same  day,  said  street  rail- 
road company  was  authorized  to  operate  its 
cars  with  animal  or  cable  or  electric  power,  or 
such  other  noiseless  motor  or  power  as  should 
be  approved  by  certain  of  the  city  authorities; 
that,  at  the  place  where  the  tracks  of  plaintiff 
in  error  cross  said  avenues,  the  fee  of  the 
land  in  said  avenues  to  the  centre  of  the  street 
is  in  plaintiff  in  error  for  a  number  of  feet  of 
the  frontage  on  both  sides,  and  for  a  certain 
other  portion  of  the  frontage  on  one  side  only; 
that  the  only  right  or  title  of  the  city  or  public 
in  those  portions  of  the  avenues  adjoining  the 
land  of  plaintiff  in  error  Is  "an  easement  to 
use  the  same  as  a  street,  acquired  by  dedica- 
tion at  common  law,  or  by  an  alleged  condem- 
nation, and  not  under  the  statute;"  that  said 
street  railway  company  threatens  to  lay  its 
tracks  across  the  railway  tracks  of  plaintiff  in 
error  on  said  avenues  without  making  com- 
pensation and  without  proceedings  to  condemn, 
and  thereby  to  take  and  damage  the  property 
of  plaintiff  in  error  without  just  compensation, 
and  for  that  purpose  to  tear  up,  displace,  and 
disconnect  the  tracks  of  plaintiff  in  error;  that 
plaintiff  in  error  has  private  property  rights 
in  said  avenues  at  the  points  of  said  crossings; 
that  the  laying  of  the  tracks  of  defendant  in 
error  at  said  crossings  will  damage  the  business 
of  plaintiff  in  error,  and  make  the  operation  of 
its  road  more  expensive  and  increase  the  dan- 
ger to  Its  employes  and  passengers  and  to  the 
general  public. 

The  answer  does  not  admit  th«  extent  of 
business  done  on  the  tracks  of  plaintiff  in  er- 
ror as  alleged  in  the  bill;  it  admits  the  passaze 
of  the  Ordinance  of  March  10,  1892.  and  the 
authority  thereby  conferred  as  alleged;  it  does 
not  admit  the  title  of  plaintiff  in  error  in  said 
avenues  as  alleged,  but  avers  that,  whether 
the  title  of  the  city  to  the  land  in  said  avenues 
at  said  crossing  is  an  easement  or  a  title  in  fee, 
said  avenues  are  public  streets  under  the  con- 
trol of  the  city  council;  that  said  control  of  the 
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council,  and  its  right  to  grant  permission  to 
use  said  streets  for  a  street  railway,  are  not 
limited  by  the  nature  of  such  title:  that  defend- 
ant claims  the  right  to  lay  its  tracks  under  said 
Ordinance  of  1892,  and  intends  to  lay  its  tracks 
and  operate  its  street  railroad  cars  by  animal 
power  on  and  along  said  avenues,  including 
the  portions  thereof  where  complainant's 
tracks  cross  the  same,  but  denies  that  it  in- 
tends to  take  or  damage  complainant's  prop- 
erty, or  that  it  threatens  to  tear  up,  displace, 
or  disconnect  complainant's  tracks,  and  avers 
that  it  intends  to  00  lay  its  tracks  and  operate 
its  cars  as  not  to  increase  the  danger  in  the 
public  use  of  said  avenues  at  said  crossings, 
and  that  it  has  attempted  to  make  an  amicable 
arrangement  with  complainant,  and  has  offered 
to  construct  said  crossings  at  its  own  expense 
without  disturbing  complainant's  tracks,  and 
to  keep  the  same  in  repair,  and,  at  its  own  ex- 
pense, to  employ  the  necessary  flagmen  and 
Solicemen  to  guard  said  crossings  so  as  to  ren- 
er  them  safe,  but  complainant  refused  to  ac- 
cept said  offer  or  to  make  any  agreement;  the 
answer  admits  that  complainant  acquired  a 
license  to  lay  its  tracks  across  said  avenues 
under  ordinances  of  said  city,  but  denies  that 
it  has  acquired  any  private  rights  therein,  or 
that  it  will  suffer  any  such  damage  in  its  busi 


or  property  by  the  construction  of  said 
crossings  as  will  compel  defendant  to  make 
compensation  therefor,  or  that  complainant  by 
its  said  license  acquired  the  right  to  exclude 
defendant  from  crossing  its  tracks  under  proper 
authority  eranted  by  the  city  council,  or  that 
any  exclusive  use  of  said  streets  was  granted 
to  or  vested  in  complainant;  and  avers  that 
complainant's  right  m  said  streets  is  a  right  of 
use  in  common  with  the  public,  and  subordi- 
nate to  the  use  of  the  public,  and  subject  to  the 
control  of  the  common  council 

Mewrs.  Herriek*  Allen  ib  Bojresen  for 

plaintiff  in  error. 
Mewrs,  Egbert  Jamieson  and  Georg^e 

Hunt,  for  defendant  in  error: 

Permission  given  by  city  ordinance  to  lay 
railroad  tracks  in  the  street  is  a  license  and  not 
a  franchise 

Chicago  City  R.  Co.  v.  PeopU,  78  111.  641. 

While  city  authorities  may  grant  the  use  of 
a  street  to  a  railroad  company  to  lay  its  tracks 
and  run  its  cars  thereon,  such  authorities  can- 
not thereby  grant  to  a  railroad  company  the 
exclusive  use  of  the  street.  They  cannot  au- 
thorize such  use  of  the  street  as  will  destroy  it 
as  a  public  thoroughfare. 

No  such  grant,  therefore,  can  imply  that  it'is 
to  be  enjoyed  at  the  unlimited  discretion  of  the 
railroad  company,  but  only  that  it  shall  be  en- 
joyed with  reference  to  the  co-existing  rights 
of  others  in  the  streets,  and  in  subordination 
to  the  public  welfare. 

Ligare  v.  Chicago,  189  111.  46. 

The  right  granted  to  a  railroad  company  to 
lay  tracks  in  a  street  does  not  grant  an  exclu- 
sive use,  but  one  to  be  enjoyed  in  common  with 
the  public. 

Pittsburgh,  Ft  W.  d  C.  B.  Co.  v.  Eeicli,  101 
111.  167;  Chicago  Dock  d  Canal  Co.  v.  Oarrity, 
116111.  155;  Middlesex  R.  Co,  v.  Wakefield,  108 
Mass.  268;  Lynn  d  R  R.  €h.Y.  Boston  d  L. 
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B.  Carp,  114  Mass.  91;  Market  Street  iZL  Cb.  ▼. 
Central  B.  Co.  51  Cal.  588;  £^  Louis,  A.  dt  T. 
B.  R.  Co.  ▼.  BeUetiUe.  20  111.  App.  580. 

When  complainants  laid  their  railroad  tracka 
across  Bobey  street,  Ashland  avenue,  and  West- 
em  avenue,  they  did  so  with  notice  that  the 
growth  of  the  city  would  increase  the  ordinary 
public  uses  of  those  streets.  They  took  the 
right,  subject  to  all  the  rights  of  the  public 
to  the  use  of  the  streets,  among  which  is  the 
right  of  defendant,  under  authority  from  the 
city  council,  to  lay  its  tracks  in  the  streets,  and 
use  its  cars  thereon.  Mere  priority  of  use  or 
occupancy  gives  no  priority  of  nght  to  that 
which  is  tree  to  all. 

Chicago  db  A,  B.  Co,  ▼.  Jdliei,  L.  dhA.  EL 
Co,  105  III  888,  44  Am.  Rep.  799;  Lake  Share 
dk  M.  8.  B.  Co.  V.  Cincinnati,  S.  dt  C.  B,  Co. 
80  Ohio  St  604;  Massachusetts  Cent.  B.  Co.  v. 
Boston,  C.  dk  F.  B.  Co.  121  Mass.  125;  Ihi  Boie 
Traction  Pass.  B.  Co,  y.  Buffalo,  B,  db  P,  B, 
Co.  149  Pa.  1. 

A  railroad  company  cannot  object  to  tlie 
cars  of  another  company  crossing  with  its 
tracks,  where  a  highway  crosses. 

Brooklyn  Cent,  dt  J.  R.  Co.  v.  Brooklyn  City  B. 
Co.  83  Barb.  420;  New  Tork  db  H.  B,  Co,  y. 
Forty-Second  Street  db  Q.  Street  Ferry  B,  Co.  50 
Barb.  309;  Market  Street  B.  Go.  v.  Central  K 
Co.  61  Cal.  688;  Highland  Ave.  db  Bdt  B.  Co.  v. 
Birmingham  Union  B.  Co.  93  Ala.  605;  23  Am. 
(&  Eng.  Ennyclop.  Law,  p.  995. 

Unless  complainants  have  the  exclusive  right 
to  the  use  of  the  several  streets  mentioned,  at 
the  points  where  their  tracks  cross  such  streets, 
they  have  no  property  rights  to  condemn,  and 
no  damages  can  be  recovered  on  the  facts  shown 
by  the  bills  and  answers. 

Chicago  db  N.  W.  B  Co.  y.  Chicago,  140  III. 
809;  Peoria  db  P.  U,  B.  Co.  v.  Peoria  db  P.  B 
Co.  105  111.  110;  Du  Bois  Traction  Pass.  B. 
Co.  V.  Bvffalo,  R.  db  P.  B.  Co..  Brooklyn  Cent, 
db  J,  B.  Co.  V.  Brooklyn  City  R.  Co.,  New  Fork 
db  H.  B  Co.  V.  Forty- Second  Street  db  G.  Street 
Ferry  B.  Co.,  and  Chicago  db  A.  B.  Co.  v.  Jo- 
liet,  L.  da  A,  B.  Co.  stipra. 

The  construction  of  a  horse  railway  in  a  street 
is  a  legitimate  use  of  the  highway,  and  an  ex- 
ercise of  the  rijrht  of  public  travel.  It  is  gen- 
erally held,  theicfore,  that  no  additional  burden 
is  imposed  and  the  owner  of  the  land,  even 
though  he  own  the  fee  of  the  street,  cannot 
recover. 

Atty-Qen.  y.  Metropolitan  B.  Co.  125  Mass, 
615,  28  Am.  Rep.  264;  Du  Bois  Traction  Pass, 
B.  Co.  V.  Buffalo,  R  db  P.  R  Co.  supra;  Jer- 
sey City  dtB.BCo.  v.  Jersey  City  db  H.  Horse 
B.  Go.  20  N.  J.  Eq.  61;  Texas  db  P.  B  Co.  y. 
Bosedale  Street  B.  Co.  64  Tex.  80,  58  Am.  Rep. 
789;  28  Am.  &  Eng.  Encyclop.  Law,  p.  945, 
and  cases  cited;  Elliott,  Roads  &  Streets,  p. 
558;  2  Dill.  Mun.  Corp.  §725;  Cooley,  Const 
Lim.  4th  ed.  556;  Eichds  v.  Evansvitle  Street 
R.  Co.  78  Ind.  267,  41  Am.  Rep.  561;  Pierce, 
Railroads,  p.  282. 

The  test  as  to  the  character  of  the  railroad  is 
not  the  motive  power  employed,  but  the  traffic 
in  which  the  road  is  engaged. 

28  Am.  &  Eng.  Encyclop.  Law,  p.  958; 
Briggs  v.  Lewiston  db  A.  Horse  R.  Co.  79  Me.  867; 
WiUiams  v.  City  Electnc  Street  B,Oo.41  Fed. 
Rep.  657. 


iwi. 
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Mmgendmr,  J.,  deliyered  the  opinion  of 
tbe  court: 

By  permiflfllon  of  the  common  council  of 
Chicago  embodied  in  an  ordinance  passed 
in  ld&,  the  plaintiff  in  error,  a  steam  rail- 
road company  carrying  both  passengers  and 
freight,  laid  its  tracks  across  Ashland  and 
Western  avenues  in  1864,  and  has  been  oper- 
ating its  trains  over  said  tracks  ever  since. 
It  claims  that  the  city  owns  a  mere  easement 
in  those  avenues  or  streets  at  the  points  where 
its  tracks  cross  the  same,  and  that  it  owns 
the  fee  subject  to  the  easement  in  favor  of 
the  public.  The  defendant  in  error,  a  street 
railway  company,  under  and  by  virtue  of  an 
ordinance  of  the  common  council  of  Chicairo 
passed  in  1802,  has  laid  its  tracks  upon  and 
along  said  avenues,  and  seeks  to  extend  its 
tracks  along  said  avenues  across  the  tracks 
of  plaintiff  in  error  for  the  purpose  of  pro- 
pelling its  street  railroad  cars  thereon  by 
animal  power.  It  appears,  from  the  allega- 
tions of  the  bill,  that  Ashland  and  Western 
ftvenues  were  public  streets  under  the  control 
of  the  city  of  Chicago  prior  to  1862,  and  have 
been  used  as  such  public  streets  ever  since 
that  time.  Plaintiff  in  error  claims  that,  by 
reason  of  its  alleged  ownership  of  the  fee, 
the  crossing  of  its  tracks  by  those  of  the  de- 
fendant in  error  will  impose  an  additional 
servitude  which  entitles  it  to  compensa- 
tion. 

It  is  not  contended,  nor  alleged  in  the  bill, 
that  the  laying  of  the  tracks  of  the  street 
railroad  company  across  those  of  plaintiff  in 
error  will  injure  the  property  of  plaintiff  in 
error  which  abuts  upon  the  streets,  or  will 
cause  it  any  damage  as  an  abutting  owner 
in  the  way  of  shutting  out  light  or  air  or 
preventine  ingress  or  egress.  The  contention 
la,  that  plaintiff  in  error  will  suffer  damage 
as  owner  of  the  fee  of  the  street  itself  by  rea- 
son of  the  imbedding  of  the  street-car  tracks 
into  the  ground  of  the  street.  Counsel  for 
plaintiff  in  error  base  the  claim  to  damages 
upon  two  decisions  heretofore  rendered  ^ 
this  court,  to  wit:  Indianapolii,  B.  A  W. 
B.  Oo.  T.  Hartley,  67  111.  489,  16  Am.  Rep. 
624,  and  Boa^  of  Trada  Teleg.  Co.  ▼.  BoTTieU, 
107  111.  607,  47  Am.  Rep.  468. 

In  the  first  case,  the  action  was  trespass 
against  a  steam  railroad  company,  which 
constructed  its  road,  under  the  authority  of 
an  ordinance  of  the  city  of  Bloomington,  di- 
agonally across  Front  street  in  that  city  with- 
in six  inches  or  a  foot  of  plaintiffs'  enclos- 
ure at  one  comer,  and  upon  land  the  fee  of 
which  was  in  plaintiffs  if  they  owned  to  the 
center  of  Front  street,  which  had  been  an  old 
highway  before  the  limits  of  the  city  were 
extended  so  as  to  include  it ;  in  constructing 
the  road-bed,  the  street  was  excavated  four 
or  flye  feet,  necessitating  the  removal  of  a 
large  amount  of  earth  and  the  lowering  of 
the  grade  in  front  of  the  enclosure  of  the 

glaintifls,  so  as  to  leave  their  premises  much 
igher  than  the  grade,  and  rendering  ingress 
and  egress  therefrom  more  difficult;  it  did 
not  api>ear  that  the  city  owned  the  fee  of  the 
street,  and  the  owneruiip  by  the  plaintiffs 
of  the  fee  of  the  land  to  the  center  of  the  old 
highway  was  not  contested ;  the  trespasses 
there  complained  of  were  committed  before 
ML.aA. 


the  adoption  of  the  Constitution  of  1870,  and 
the  right  to  recover  was  not  affected  by  the 
provisions  of  that  constitution.  A  distinc- 
tion was  there  drawn  between  cases  where 
the  fee  of  the  street  is  in  the  city,  and  cases 
where  the  fee  of  tbe  street  is  in  the  adjoin- 
ing proprietor  and  the  city  has  only  an  ease- 
ment ;  and  it  was  held  that,  in  the  former 
cases,  the  owner  of  abutting  property  cannot 
enjoin  the  laying  of  railroad  tracks  in  the 
street  if  the  city  authorities  having  control 
thereof  have  granted  permission  to  do  so,  and 
that  such  owner  cannot  recover  any  damage 
or  compensation  for  the  use  of  streets  so  oc- 
cupied ;  but  that,  in  the  latter  cases,  the  rail- 
road company,  if,  in  laying  its  tracks,  it 
causes  a  private  injury  to  him  who  owns  the 
fee  in  the  adjoining  premises,  must  make 
good  the  damajj:es  sustained.  While  the  de- 
cision in  the  Hartley  Case  was  based  mainly 
upon  the  ground  that  the  adjoining  proprie- 
tor owned  the  fee  of  the  street  subject  to  the 
easement,  yet  the  facts  show  that  the  injury 
sustained  was  not  so  much  an  injury  to  the 
land  under  the  street,  as  to  the  land  abut- 
ting upon  the  street,  which  was  damaged  by 
the  lowering  of  the  grade  and  by  the  conse- 

auent  difficulty  of  ingress  thereto  and  egress 
herefrom. 

But,  while  the  Hartley  Case  differs  from  the 
case  at  bar,  in  the  fact  that  there  then  was  dam- 
age to  the  abutting  property,  while  here  no 
damage  to  abutting  property  is  claimed,  yet 
the  main  distinction  lies  in  the  character  of 
the  railroad  constructed  in  or  across  the  street. 
The  railroad  constructed  diagonally  across 
Front  street  in  the  case  cited  was  a  railroad 
for  the  passage  of  steam  cars  carrying  freight 
and  passengers,  while  here  the  tracks  pro- 
posed to  be  constructed  across  the  tracks  of 
plaintiff  in  error  are  those  of  an  ordinary 
street  railroad.  Ashland  and  Western  ave- 
nues, being  public  streets  under  the  control 
of  the  city,  are  subject  to  use  by  the  public. 
The  facts  that  the  tracks  of  plaintiff  in  error 
are  laid  across  said  streets,  and  that  its  freight 
and  passenger  cars  are  permitted  by  the  city 
to  pass  over  the  same  upon  said  tracks,  give 
plaintiff  in  error  no  exclusive  use  of  the 
crossing,  but  only  a  use  to  be  enjoyed  in 
common  with  the  public.  Pittsburgh,  Ft. 
W.  db  a  R.  Co,  V.  Reich,  101  111.  157.  A 
city  has  no  right  to  authorize  railroad  tracks 
to  be  laid  upon  streets  so  as  to  exclude  the 
other  public  uses  of  a  street.  Ligare  v.  Chi- 
cago, 189  111.  46.  It  will  not  be  denied  that 
pedestrians,  and  carriages,  and  wagons,  and 
omnibuses,  and  other  vehicles  have  a  right 
to  pass  along  these  streets  over  and  across  the 
tracks  of  plaintiff  in  error.  A  street-car,  run- 
ning upon  rails  laid  upon  the  surface  of  the 
street  and  used  in  the  ordinary  way  under 
the  regulations  of  the  city  authorities  is 
merely  another  sort  of  carriage.  The  use  of  a 
street  for  a  horse  rail  way  is  such  a  use  as  falls 
within  the  purposes  for  which  streets  are 
dedicated,  or  acquired  by  condemnation.  2 
Dill.  Mun.  Corp.  4th  ed.  §  722.  The  pro- 
prietor, when  he  dedicates  the  street  or  is 
paid  for  property  to  be  so  used,  will  be  pre- 
sumed to  have  contemplated  such  improved 
and  convenient  modes  of  use  as  are  reason- 
ably consistent  with  the  use  of  tbe  street  for 
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ordinary  yehicles  and  In  the  usual  modes. 
lUd. 

The  weight  of  authority  is  in  favor  of  the 
position  that  **  a  street  railway  is  not  an  addi- 
tional servitude  even  where  the  fee  of  the 
street  is  in  the  abutting  owner."  2  Dill. 
Mun.  Corp.  4th  ed.  %  728  (574),  and  cases 
cited  in  noU  S,  It  is  otherwise  in  the  case 
of  the  construction  of  a  steam  railroad  in  a 
public  street ;  a  steam  railway  is  regarded  as 
an  additional  servitude.  Id.  g  725  (576) .  In 
his  work  on  Municipal  Corporations,  Ju4ge 
Dillon  thus  clearly  states  the  distinction  here 
indicated :  **  The  weight  of  judicial  author- 
ity undoubtedly  is  that,  where  the  public 
have  only  an  easement  in  streets,  and  the  fee 
is  retained  by  the  adjacent  owner,  the  legis- 
lature cannot,  under  the  constitutional  guar- 
anty of  private  property,  authorize  an  ordi- 
nary steam  railroad  to  be  constructed  tliercon, 
against  the  will  of  the  adjoining  owner,  with- 
out compensation  to  him.  In  other  words, 
such  a  railway,  as  usually  constructed  and 
operated,  is  an  additional  servitude.  As  to 
street  railroads,  constructed  in  the  usual  man- 
ner and  operated  under  municipal  regulation 
so  as  not  to  exclude  the  free  passage  of  ordi- 
nary vehicles,  the  almost  general,  and,  in 
the  author's  judgment,  the  sound,  judicial 
view  is,  that  they  do  not  create  a  new  bur- 
den upon  the  lana,  and  hence  the  legislature, 
no  matter  whether  the  fee  is  in  the  abutter 
Qx  in  the  public,  is  not  bound  to,  although 
it  may,  provide  for  compensation  to  the  ad- 
joinins  proprietor."  2  Dill.  Mun.  Corp. 
4th  ed.  8  725  (676).  The  courts  of  most  of 
the  states,  except  those  of  New  York,  hold 
that  a  street  surface  passenger  railway,  con- 
structed at  street  griMle  in  the  usual  manner, 
is  not  a  new  servitude  upon  the  land  for 
which  the  owners  of  the  fee  are  entitled  to 
compensation.  Booth,  Street  Railway  Law, 
$  82.  The  use  of  the  street  by  such  a  street 
railway  company  beinff  within  the  purposes 
for  which  streets  are  lata  out  and  maintained, 
the  abutting  owner  can  recover  no  compen- 
sation for  the  damages  resulting  from  such 
use,  whether  the  fee  is  in  him  or  in  the  city, 
provided  the  right  of  ingress  and  egress  and 
of  passage  and  of  repassage  is  left  reasonably 
free  to  him.  Lewis,  Em.  Dom.  §  124 ;  El- 
liott, Roads  &  Streets,  pp.  528,  529,  558. 
Streets  are  laid  out  in  orcfer  that  the  public 
may  enjoy  the  right  of  free  passage  in  vehi- 
cles as  well  as  on  foot,  and  such  vehicles 
may  be  carriages  running  on  grooved  tracks, 
or  operated  in  the  modes,  or  by  the  forces, 
which  an  advanced  civilization  may  require 
for  the  general  convenience.  Pierce,  Rail- 
roads, g  284 ;  Cooley,  Const.  Lim.  6th  ed.  p. 
688.  The  laying  of  a  street  railway  in  the 
streets  of  a  city,  and  the  running  of  cars  there- 
on for  the  transportation  of  passengers,  must 
be  regarded  as  among  the  uses  contemplated 
when  the  street  was  laid  out;  hence,  the 
owner  of  abutting  land,  even  though  he  owns 
the  fee  of  the  street,  can  only  recover  dam- 
ages for  such  special  and  material  injury  as 
may  be  shown  to  have  resulted  to  his  prop- 
erty from  the  construction  and  operation  of 
such  railway.  28  Am.  &  Eng.  Encyclop, 
Law.  p.  254. 

It  appears  hera  that  the  defendant  in  er- 
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ror  intended  to  lay  its  tracks  and  operate  its 
cars  by  animal  power  only,  although  It  had 
the  right,  under  the  Ordinance  of  18il2,  to 
use  cable  or  electric  power  or  other  motive 

Sower.  It  also  appears  that  the  tracks  of 
efendant  in  error  were  to  be  laid  without 
injury  to  the  tracks  or  property  of  plaintiff 
in  error  and  without  expense  to  it.  Where 
the  crossing;  is  made  in  the  manner  specified 
in  the  answer  in  this  case,  the  usefulness  of 
the  railroad  crossed  is  not  in  any  manner  im- 
paired. Chicago  <C  N,  W.  B.  Oo,  v.  Chicago, 
140  111.  809.  ''For  the  crossing  of  tracks  at 
grade,  without  material  injury,  compensa- 
tion is  not  allowed. "  Booth,  Street  Railway 
Law,  §  114.  Damages  are  not  allowable  for 
increased  danger  or  delay  in  crossing.  Dam- 
ages must  be  real,  tangible,  and  proximate, 
and  not  conjectural  or  speculative.  Peoria 
it  P.  17.  R.  Co.  V.  Peoria  A  F,  B^  Oo.  105 
111.  110 ;  Chicago,  B.  d  Q.  R,  Oo.  v.  CJiieago, 
149  111.  457. 

It  is  to  be  remembered  that  when  the  Or- 
dinance of  1892  was  passed  granting  to  the 
street  railway  company  permission  to  lay  its 
tracks  and  operate  its  cars  across  the  tracks 
of  the  steam  railway  company,  Ashland  and 
Western  avenues,  upon  which  the  street-car 
tracks  were  thus  to  be  laid,  already  existed 
as  public  streets  and  had  been  used  by  the 
public  for  many  years.  Under  its  charter, 
the  city  of  Chicago  had  the  right  to  regulate 
the  use  of  these  streets,  and  to  permit  the 
construction  of  horse  railroads  therein,  and  lo 
change  the  grade  of  railroad  crossings.  Hev. 
Stat.  chap.  24,  art.  5,  pars.  9,  24,  25.     The 

f permission  to  a.  street  railway  company  to 
ay  its  tracks  in  a  street  already  appropriated 
to  public  use  is  not  the  grant  of  a  right  to 
appropriate  an  additional  easement  in  the  soil 
of  the  street,  but  the  construction  of  the  street 
railroad  is  merelv  a  mode  of  facilitating  ex- 
isting travel,  and  of  modifying  or  changing 
the  existinc  public  use.  There  is  thereby 
added  an  additional  mode  of  conveyance  to 
those  already  in  use  upon  the  street,  and, 
when  the  street  railroad  is  properly  con- 
structed, it  inflicts  no  damage  upon  the  ad- 
joining proprietor  who  owns  the  fee  of  the 
street  Atty-Qen,  v.  Metropolitan  £.  6b.  125 
Mass.  515,  28  Am.  Rep.  264 ;  TexM  db  P.  R. 
Oo.  V.  Roseddle  Street  R,  Oo.  ^  Tex.  80,  58 
Am.  Rep.  789.  The  street-car  carries  along 
the  street  such  passengers  as  would  otherwise 
be  obliged  to  pass  over  it  on  foot  or  in  other 
vehicles,  and,  therefore,  the  burden  impiised 
upon  the  land  under  the  street  is  the  same  in 
kind  as  was  originally  imposed  on  it  when 
the  street  was  opened.  A  steam  railroad,  as 
ordinarily  operated,  adds  a  new  servitude  to 
the  street,  because  it  prevents  the  use  of  the 
street  in  the  usual  modes  and  interferes  with 
and  embarrasses  the  usual  modes  of  travel, 
whereas  the  ordinary  street  railway  furthers 
the  original  uses  of  the  street  by  relieving 
the  pressure  of  local  travel.  Taggart  v.  Xfete- 
port  Street  R.  Oo.  16  R.  L  669,  7  L.  R.  A. 
2a5 ;  Haleey  v.  Rapid  lYaneit  Street  R.  Oo, 
47  N.  J.  Eq.  880;  DuBoUe  Traction  Paee.  R. 
Oo.  V.  Bujjaio,  R.  A  P.  R.  Oo.  14»  ^K.  I. 

It  will  not  be  denied  that,  whether  the  fee 
of  a  street  is  in  the  city  or  in  the  abutting 
owner,  the  city  may,  in  the  exercise  of  iu 
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power  to  oontiol  such  street  and  remilate  its 
use,  lav  gas  and  water  pipes  therein,  con- 
struct arains  and  sewers  therein,  and  dig  res- 
erToirs  and  cisterns  therein.  24  Am.  &  £ng. 
Encyclop.  Law.  pp.  84,  114.  Such  uses  more 
sensibly  disturb  the  soil  than  the  laying  of 


street  railway  tracks.  And  yet  it  will  not  be 
said  that  a  city  cannot  make  improvements 
of  this  kind  in  a  street,  the  fee  of  which  is 
in  the  abutting  owner,  without  a  condemna- 
tion proceeding  and  the  making  of  oompen- 
station  to  such  owner. 

The  other  case  relied  upon  by  counsel, 
Board  of  Trade  TeUg,  (Jo.  v.  Bameit,  107  111. 
507,  47  Am.  Rep.  458,  was  an  action  of  tres- 
pass, brought  by  an  adjoining  owner  against  a 
telegraph  company  to  recover  damages  caused 
by  the  erection  of  telegraph  poles  upon  an  or- 
dinary public  highway,  the  fee  of  the  high- 
way beine  in  the  plaintiff  subject  to  the  ease* 
ment  of  the  public;  the  poles  were  erected 
under  permission  from  the  county  board ;  it 
was  held  that  the  right  to  erect  them  was 
not  a  part  of  the  public  easement  in  the  high- 
way, but  was  a  new  and  additional  burden 
upon  the  fee.  for  which  the  owner  of  the  fee 
might  maintain  an  action.  We  think  that 
the  Barney  Com,  like  the  Hartley  Gam,  is 
clearly  distinguishable  from  the  case  at  bar. 
Telegraph  poles  erected  upon  a  highway 
serve  no  useful  purpose  in  regard  \o  the 
highway,  and  telegraph  and  telephone  poles 
erected  upon  a  street  are  not  directly  ancil- 
lary to  the  use  of  the  street  as  such ;  for  this 
reason  they  are  held  to  be  an  additional  ser- 
vitude in  the  street.  But  it  is  otherwise  where 
such  erections  aid  and  facilitate  the  use  of  a 
public  street  for  the  purposes  of  travel  and 
tninsportalion.  In  the  latter  case  they  im- 
pose no  additional  servitude. 

In  Taggart  v.  If ew port  Street  R,  Co.,  eupra,  a 
bill  was  filed  by  owners  of  proberty  abutting 
on  certain  streets  in  the  city  of  Newport  to  en- 
Join  a  street  railway  company  from  erecting 
in  the  streets  in  front  of  their  property  cer- 
tain poles  and  wires,  the  poles  being  erected 
to  support  the  wires  over  the  tracks  or  rails 
of  the  company  for  the  purpose  of  conduct- 
ing the  electricity  to  be  usckI  as  a  motor  for 
the  passenger  cars  traversing  said  tracks;  in 
that  case  it  was  contended  that  the  use  of 
electricity  for  the  operation  of  the  street  rail- 
way, and  the  erection  of  the  poles  as  ancil- 
lary thereto,  could  not  be  sustained  upon  the 
alleged  ground  that  an  additional  servitude 
was  therebv  imposed  upon  the  streets  with- 
out providing  for  compensation  to  the  own- 
en  of  the  fee  of  the  streets ;  but  the  supreme 
court  of  Rhode  Island  there  states  the  doc- 
trine as  being  sustained  by  the  greater  weight 
of  decision,  that  a  railroad  constructed  in  a 
street,  and  operated  by  steam  in  the  usual 
manner,  imposes  a  new  servitude  and  entitles 
the  owner  of  the  fee  to  compensation,  but 
that  a  street  railway  operated  by  horse  power 
in  the  usual  way  does  not  impose  a  new  servi- 
tude, or  entitle  the  owner  of  the  fee  to  addi- 
tional compensation ;  and  the  court  there  ex- 
tends the  doctrine  so  as  to  apply  what  is  said 
in  regard  to  street  railways  operated  by  horse 
power  to  street  railways  operated  by  electric- 
ity. It  was  there  held  that  a  street  railway 
operated  by  electricity  was  not  an  additional 
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servitude,  and  that,  although  telegraph  and 
telephone  poles  and  wires  erected  on  streets 
and  highways  might  constitute  an  additional 
servitude  entitling  the  owners  of  the  fee  to 
additional  compensation,  yet  such  was  not  th« 
case  as  to  poles  and  wires  erected  and  used 
for  the  service  of  a  street  railway  for  the  rea- 
son  already  stated,  namely,  that  the  former 
are  not,  and  the  latter  are,  "directly  ancil- 
lary to  the  uses  of  the  streets  as  such,  in  that 
they  communicate  the  power  by  which  the 
street-cars  are  propelled." 

The  ruling  upon  this  subject  in  Rhode  Is- 
land has  been  adopted  in  New  Jersey  in  tiie 
case  of  Haleey  v.  Aapid  Transit  Street  K  Go, , 
47  N.  J.  Eq.  880.  where  it  was  held  that  the 
placing  of  poles  and  wires  in  the  street  for 
the  purpose  of  propelling  cars  by  electricity 
did  not  impose  a  new  servitude  upon  the  land 
for  the  reasons,  that  the  ownership  by  the 
abutting  owner  of  the  fee  in  the  street,  be- 
ing subject  to  the  public  easement,  is  with- 
out beneficial  interest ;  that,  with  respect  to 
lands  over  which  streets  have  been  laid,  the 
ownership  for  all  substantial  purposes  is  in 
the  public;  that,  when  lands  are  acquired 
for  a  public  street,  they  are  acquired  tor  the 
purpose  of  providing  a  means  of  free  passage 
common  to  all  the  people,  and  mav  be  right- 
fully used  in  any  way  that  will  subserve  that 
purpose,  including  such  means  as  the  im- 
provements of  the  age  and  new  wants,  aris- 
ing out  of  an  increase  in  population  or  an 
enlargement  of  business,  may  render  neces- 
sary ;  that  the  poles  and  wires,  used  to  oper- 
ate the  street  railway  by  electricity,  form 
part  of  the  means  by  which  a  new  power,  to 
be  substituted  for  animal  power,  is  to  be 
supplied  for  the  propulsion  of  street-cars; 
that  such  poles  and  wires  are  placed  in  the 
street  ''to  aid  the  public  in  exercising  their 
right  of  free  passage  over  the  street,"  and 
therefore  impose  no  new  burden  on  the  land. 

The  same  doctrine  has  been  held  by  the 
supreme  court  of  Pennsylvania  in  the  recent 
case  of  Du  Boi$  Traction  Pan.  jS.  Go.  v. 
Buffalo,  R  d  P.  B.  Ob.  iupra. 

Under  the  reasoning  in  the  case  last  cited, 
the  question  whether  a  new  method  of  using 
a  street  for  public  travel  results  in  the  im- 
position of  an  additional  burden  on  the  land 
or  not,  must  be  determined  by  the  use  which 
the  new  method  makes  of  the  street,  and  not 
by  the  motive  power  which  it  employs  in 
such  use.  The  question  depends  more  upon 
the  effect  that  is  produced  tnan  on  the  power 
that  is  used.  **  Perhaps  the  true  distinction 
in  these  cases  is  not  to  be  found  in  the  mo- 
tive power  of  the  railway,  or  in  the  question 
whether  the  fee  simple  or  a  mere  easement 
was  taken  in  the  original  appropriation,  but 
depends  upon  Uie  question  whether  the  rail- 
way constitutes  a  thoroughfare,  or,  on  the 
other  hand,  is  a  mere  local  convenience." 
Cooley,  Const.  Lim.  6th  ed.  p.  688. 

In  view  of  what  has  been  said,  we  are  in- 
clined to  hold  that,  whether  the  power  to  be 
made  use  of  by  defendant  in  error  in  propel- 
ling its  cars  across  the  tracks  of  plaintiff  in 
error  was  horse  power  as  alleged  in  the  an- 
swer, or  whether  it  was  anv  other  of  the  pow- 
ers authorized  to  be  usea  by  tlie  Ordinance 
of  1892,  in  either  case  the  principles  here 
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discnssed  are  applicable,  and  authorize  tlie 
crossliig  of  the  tracks  of  plaintiff  in  error  by 
tlie  deiendant  in  error,  provided  the  cross- 
ing is  made  without  injury  to  the  tracks  so 
crossed  as  stated  in  the  answer  herein. 

The  langua)2:6  used  in  Moses  v.  Pittsburgh, 
Ft,  W.  dbG.  K  Go.,  21  111.  623,  intimating 
that  an  injunction  would  lie  against  the  lay- 
ing of  a  street  railroad,  if  it  would  lie  against 
the  laying  of  a  steam  railroad,  in  the  streets 
of  a  city,  was  merely  by  wav  of  argument, 
and  was  not  necessary  to  the  decision  of  that 
case,  and,  hence,  cannot  be  regarded  as  con- 
trolling the  disposition  of  this  case. 

Counsel  for  plaintiff  in  error  refer  to  cer- 
tain decisions  of  this  court,  holding  that, 
where  a  street  railway  company  lays  its  tracks 
in  a  public  street  under  an  ordinance  of  the 
city,  it  has  an  interest  in  the  street  which 
can  be  sold  and  conveyed  and  made  subject 
to  the  burden  of  special  assessment,  and  that, 
therefore,  a  grant  to  the  street  railway  com- 
pany of  this  Interest  is  a  taking  of  the  prop- 
erty of  plaintiff  in  error  as  owner  of  the  fee. 
Under  the  authorities  already  discussed,  the 
interest  of  the  street  railway  company,  al- 
though a  yaluablo  one,  is  a  part  of  the  ease- 
ment of  the  public  in  the  street ;  it  is  carved 
out  of  such  easement;  it  is  accessory  and 
ancillary  to  the  existing  right,  vested  in 
the  public,  of  passing  over  the  street ;  by  the 
granting  of  it  no  new  easement  is  imposed 
upon  the  property  of  the  owner  of  the  fee, 
but  the  old  easement,  to  which  such  property 
was  already  subject,  is  merely  changed  so 
as  to  be  adapted  to  an  improved  mode  of  pas- 
sage; ^it  is,"  as  was  said  by  the  vice-chan- 
cellor in  Ealsey  ▼.  Bapid  Transit  Street  R. 
Oo,,  iupra,  **  simply  a  user  of  a  right  already 
vested  in  the  public,  and  consequently,  by 
its  exercise,  nothing  is  taken  from  the  abut- 
ting owners  which  can  be  made  the  basis  of 
additional  compensation." 

It  is  also  contended,  on  behalf  of  plaintiff 
in  error,  that,  bv  the  Ordinance  of  1862  and 
its  action  under  it,  plaintiff  in  error  acquired 
a  perpetual  easement  in  those  parts  of  Ash- 
land and  Western  avenues  crossed  by  its 
tracks  of  which  it  did  not  own  the  fee,  and 
that  the  crossing  of  its  tracks  by  defendant 
in  error  will  be  an  infringement  upon  the 
easement  of  plaintiff  in  error,  which  entitles 
it  to  compensation.  This  contention  is  dis- 
posed of  by  what  has  already  been  said.  The 
plaintiff  in  error  accepted  the  Ordinance  of 
1862,  and  laid  its  tracks  across  the  avenues 
thereunder,  in  subordination  to  the  right  of 
the  public  to  pass  along  the  avenues  and  over 
those  parts  thereof  where  its  tracks  crossed 
them.  Its  rights  to  the  crossing;  are,  and 
always  have  been,  subject  to  the  public  ease- 
ment in  the  streets  and  subject  to  the  right 
of  public  passage  over  the  same.  The  pro- 
pelling of  street-cars  over  the  crossing  was 
only  a  form  of  the  exercise  by  the  public  of 
its  right  of  passage,  and,  therefore,  did  not 
operate  as  any  infringement  upon  the  rights 
of  plaintiff  in  error,  or  entitle  it  to  any  ad- 
ditional compensation.  The  case  of  Chicago 
dt  W,  I.  R.  Go,  V.  Englewood  Connecting  R, 
Oo,y  115  111.  875,  has  no  application  here. 
In  that  case  there  was  a  conaemnation  pro- 
ceeding instituted  by  one  steam  railroad  com- 
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pany  against  another  to  secure  for  the  former 
the  privilege  of  crossing  the  tracks  of  th» 
latter,  and  the  institution  and  prosecutioa 
of  the  proceeding  admitted  the  ri^ht  of  the 
defending  company  to  at  least  nominal  dam- 
ages, if  no  more. 

Where  the  fee  of  the  street  is  in  the  city, 
such  damages  as  the  abutting  owner  may 
suffer  from  the  laying  of  a  railroad  track  in 
the  street  are  merely  consequential,  so  far 
at  least  as  they  affect  the  property  abutting 
on  the  street.  In  such  case,  as  there  is  no 
physical  taking  of  the  land,  injunction  will 
not  lie  to  enjoin  the  taking,  the  remedy  be- 
ing an  action  at  law  for  damages.  SteUon 
V.  Chicago  d  E,  R,  Co,  75  111.  74 ;  Parker  ▼. 
Catholic  Bishop  of  Chicago,  146  111.  158. 

The  judgjnent  of  the  Appellate  Court  i$  e^- 
firmed. 


David  M.  HART,  Hff.  in  Err., 

V. 

WASHINGTON   PARK  CLUB. 
067  111.  9.) 

!•  Grounds  on  whieh  a  public  exhibition 
of  horse  racing  is  g^iven*  to  which  tne 
pablio  are  Invited,  must  be  kept  in  a  reasonably 
safe  and  suitable  condition  for  the  spectators. 

8«  Neipligence  of  the  person  conductinflf 
a  public  exhibition  of  horse  racing 
cannot  be  presumed  from  the  mere  fact  that  a 
spectator  was  injured  by  a  runaway  horse  whIJs 
within  the  place  reserved  for  spectators. 

8«  It  is  a  matter  of  common  knowledge 
that  race-courses  are  visited  by  in- 
vited spectators*  who  drive  into  the  grounds 
in  their  own  carriages  or  other  vehicles  under 
the  control  of  .themselves  or  their  own  drivers. 

4«  A  declaration  does  not  sufficiently 
alle^^  negU^nee  of  the  person  con^ 
du«stin£f  a  public  exhibition  of  horse 
racinsT  by  stating  an  invitation  to  the  public, 
and  that  a  spectator,  while  in  the  place  set  apart 
for  such  persons  and  without  fault  on  his  part, 
was  struck  and  injured  by  a  runaway  horse, 
without  further  allerations  as  to  the  place  of  the 
injury  or  defendants  control  over  the  immediate 
cause  of  it. 

(Aprfl  1, 1685.) 

}j^RROR  to  the  Appellate  Court,  riret  Dis- 
J  trict,  to  review  a  judgment  afflrmlDg  a 
judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defendant's 
negligence.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 
Messrs.   Rosenthal*    Kurs  A  Hirschl* 
for  plaintiff  in  error: 

The  defendant  has  the  burden  of  showing 
how  it  happened  that  the  horse  was  allowed  to 


NOTB.— For  presumption  of  negrUgeuce  causing 
persona]  injury,  see  Bamowski  v.  Helson  (Mich.)  15 
L.  R.  A.  88,  and  note  therewith. 

For  injuries  on  fair  flrrouads  and  liability  therefor, 
see  also  Dunn  v.  Brown  Couuty  Agr,  Soc  (Ohio)  1 
L.  B.  A.  764;  A*Hem  v.  Iowa  State  Agr.  6oc(Iowa) 
24L.B.A.66&. 


See  al«=o  37   L.  R.  A.  258;   38  L.  R.  A.       L3G:   40  L.  R.  A.  345;   42  L.  R.  A.  277. 
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•o  run,  and  also  to  show  that  defendant  had 
used  all  reasonable  care  to  prevent  such  an  oo- 
carienoe. 

The  presumption  of  negligence  is  raised, 
eabject,  of  course,  to  being  o yercome  by  the  de- 
fendants "showing  a  cause  consistent  with  due 
care." 

Gooley,  Torts  (1880)  M8,  664. 

The  fact  is  one  which  is  not  likely  to  occur 
In  case  the  defendant  has  used  all  ordinaiy 
care.  The  knowledge  of  its  cause  and  origin 
is  peculiarly  within  the  possession  of  the  de- 
fendant 

Best,  Ev.  5th  ed.  §§  273,  274;  Cumins  y. 
Wood,  44  DL  416,  92  Am.  Dec.  189;  Cooley, 
Torts  (1880)  665. 

Plaintiff  had  the  right  to  sssume  that  due  pro- 
yision  had  been  made  by  barriers,  or  posts  with 
hitching  straps  or  chains,  or  by  a  sufScient 
number  of  watchmen  or  guaitis,  so  that  no 
borse  would  be  apt  to  br&ik  loose  and  run 
among  the  spectators. 

When  such  an  occurrence  does  occur,  the 
defendant  most  certainly  should  be  required 
to  show  "a  cause  consistent  with  due  care.'* 

lUinois  Cent.  R.  Co.  v.  Phillips,  49  HL  284; 
l^orth  Chicago  Street  B.  Co.  y.  Cotton,  140  HI. 
486;  Eamilton  y.  The  William  Branfoot,  48 
Fed.  Rep.  914;  MuUen  y.  8t.  John,  57  N.  T. 
668,  15  Am.  Rep.  580;  Lyons  y.  Rosenthal,  11 
Hun,  46:  8mith  y.  BritiA  d  North  American 
Bayal  Mail  Steam  Packet  Co.  86  N.  T.  408; 
Oerlaeh  y.  Edelmeyer,  15  Jones  &  S.  292; 
Briggi  y.  Oftt«r,  4  Hurlst.  &  G.  408;  John 
Morris  Co.  y.  Burgess,  44  IlL  App.  27;  Payne 
T.  HalsUad,  Id.  97;  Volhmar  y.  Manhattan  B. 
Co.  184  N.  T.  418;  Simpson  y.  London  Qeneral 
Omnibus  Cb.  L.  R.  8  0.  P.  890,  6  Moak,  Eng. 
Rep.  178. 

Negligence  is  presumed  from  a  horse  run- 
ning unattended. 

Srup  y.  Edens,  22  Wis.  482;  EiU  T.  Scott, 

88  Mo.  App.  370;  Unger  y.  Forty  Second  Street 
<ft  O.  Street  Ferry  B.  Co.  51  N.  Y.  497. 

The  declaration  charees  that  it  was  the  de- 
fendant that  made  default  in  its  said  duty,  and 
charges  that  it  was  the  defendant  that  care- 
lessly and  negligently  kept  said  nounds. 

This,  so  long  as  not  attacked  oy  special  de- 
murrer, is  a  yeiy  good  declaration. 

Lake  Shore  dM.  S.B.  Co.v.  Johnson,  35  HI. 
App.  430,  affirmed  185  HI.  648;  Chicago,  B.  d 
Q.  B.  Co.  y.  Carter,  20  111.  390. 

It  may  be  true  that  some  other  person  was 
also  negligent  or  suffered  an  accident,  but  we 
would  then  haye  an  instance  of  negligence  of 
the  defendant  concurrent  with  negligence  or 
accident  on  the  part  of  some  otber  person,  in 
which  case,  under  familiar  instances,  the  de- 
fendant would  still  be  liable. 

Joliet  y.  Verley,  35  DL  58,  85  Am.  Dec.  842; 
La4xm  y.  Page,  48  111.  499;  JoMet  y.  Shufelt^  18 
L.R  A.750,  144IU.  408. 

If  this  court  belieyes,  as  it  eyidently  does, 
that  the  plaintiff's  declaration  discloses  merits 
and  is  defectiye  merely  in  form,  and  such  de- 
fects are  not  pointed  out  in  the  trial  court,  then 
there  should  still  be  giyen  the  plaintiff  an  op- 
portunity to  amend. 

State  y.  BaUimcre  d  L.R.  Co.Tl  Md.489;  Boise 
City  y  Artesian  Sot  d  Cold  Water  Co.  (Idaho) 

89  Pac.  Rep.  667;  Buckley  y.  Oaurn,  8  Ohio. 
180:  Farley  y.  Kittson,  87  Minn.  102;  Blood  y. 
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Fairbanks,  48  Gal.  171;  Tr^fpe  y.  Winter,  88 
Ga.  859;  Kennerly  y.  Wilson,  2  Md.  245. 

Messrs.  CvmXtj  Bro8.»  Jarris  4k  Cleve- 
lAnd»  for  defendant  in  error: 

To  allow  this  narr.  to  stand  would  be  in  ef* 
feet  the  entry  of  a  Judgment  sgainst  defendant 
without  a  hearing,  for  that  which  he  is  not 
shown  to  be  liable  for  aught  that  appears. 

Buffalo  y.  HoUoway,  7  N.  Y.  473,  57  Am, 
Dec.  550;  Brown  y.  MaUett,  6  C.  B.  599, 17  L. 
J.  0.  P.  227. 

A  duty  must  be  shown  and  the  connection 
of  cause  and  effect  between  the  negligence  and 
the  injury. 

JenniTMi  y  Fitchburgh  R,  Co.  146  Mass.  621; 
Pike  y.  Chicago  d  A.ROo.  49  Fed.  Rep.  754; 
Montgomery  y.  Oilmer,  38  Ala.  116,  70  Am. 
Dea  462;  Weis  y.  Madison,  75  Ind.  241, 89  Am. 
Rep.  135;  Pittsburgh,  C.  dSt.  L.  B,  Co.y.Conn, 
104  Ind.  34. 

Negligence  is  neyer  presumed  from  the  mere 
fact  of  an  accident  by  which  a  person  is  in- 
jured. 

Wbart.Ey.  g  359;  Baltimore  d  0.  R.  Co.  y. 
Fitzpatrick,  35  Md.  46;  Beaulieu  Y.Portland  Co. 
48  Me.  291;  Bhearm.  &Redf.  Neg.  §59. 

Bbifmder«  J.,  deliyered  the  opinion  of 
the  court: 

The  action  below  was  trespass  on  the  case, 
brought  by  plaintiff  in  error  against  defend- 
ant in  error.  The  declaration  ayers  as  fol- 
lows :  "For  that  whereas,  heretofore,  on  the 
day  commonly  known  as  'Derby  Day,'  on, 
to  wit,  the  25th  day  of  June,  1893,  said  de- 
fendant, in  said  county,  on  the  certain  race- 
course then  and  there  in  its  possession,  gaye 
and  conducted  a  public  exhibition  of  horse 
racing,  and  thereto  inyited  the  public  at 
large,  charging  and  receiying  an  admission 
fee.  Plaintiff  paid  said  fee,  and  attended 
said  exhibition,  and  was  then  and  there,  and 
at  all  times  thereabouts,  in  the  exercise  of 
all  reasonable  and  ordinary  care,  and  law- 
fully in  and  upon  the  ground  in  defendant's 
possession  and  control,  set  aside  by  defend- 
ant for  the  use  of  the  spectators  at  said  races. 
And  plaintiff  alleges  that  it  then  and  there 
became  and  was  the  duty  of  defendant  to  use 
all  reasonable  and  ordinary  care  to  keep  said 
grounds  in  a  reasonably  safe  and  suitable 
condition  for  the  said  spectators,  and  therein 
defendant  made  default,  and  so  carelessly  and 
negligently  kept  said  grounds  that  a  horse 
drawinii:  a  yebicle  ran,  unguarded,  un- 
attended, and  unhindered,  from  a  cause  or 
causes  which,  upon  diligent  inquiry,  plain- 
tiff has  not  been  able  to  learn,  but  which 
are  to  defendant  well  known,  through  and 
among  the  spectators,  and  in  so  doing  ran 
upon  and  against  the  plaintiff,  whereby 
he  was  yiolentlv  thrown  to  the  ground,  and 
was  thereby  ana  then  greatly  bruised,  hurt, 
and  wounded,**  eto.  The  declaration  was 
demurred  to.  The  demurrer  was  sustained. 
Plaintiff  stood  by  his  declaration.  Judg- 
ment was  rendered  for  defendant,  and  has 
been  affirmed  by  the  appellate  court.  The 
present  writ  of  error  is  sued  out  for  the  pur- 
pose of  reyiewing  the  Judgment  of  the  ap- 
pellate court. 

The  question  is  whether  the  declaration 
was  good  on  general  demurrer.     It  is  urged. 
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In  favor  of  the  sufficiency  of  the  declaration, 
that  proof  of  the  injury  us  alleged  will  gWe 
rise  to  a  presumption  of  negligence  on  the 
part  of  the  defendant,  and  so  establish  a 
prima  facte  case,  under  the  application  of 
the  maxim,  re*  ipsa  loquitur.  It  is  claimed 
that  the  declaration  ayers  all  that  is  nec- 
essary, bv  stating  that  defendant  invited 
plaintiff  into  its  racing  course,  and  accepted 
an  admission  fee  from  him,  and  that  plain- 
tiff was  lawfully  upon  the  ground  set  apart 
by  tlie  defendant  for  spectators,  and,  while 
there,  was  in  the  exercise  of  ordinary  care, 
and  that  it  was  the  duty  of  defendant  to 
exercise  reasonable  care  to  keep  the  space  set 
apart  reasonably  safe,  and  that  plaintiff  was 
struck  by  a  horse  and  vehicle  running  un- 
attended through  such  space.  It  is  contended 
that  the  space  reserved  for  spectators  was  not 
safe  when  a  horse  and  vehicle  thus  ran 
through  it,  and  that  the  fact  of  such  running 
indicated  negligence,  and  devolved  upon 
the  defendant  the  burden  of  showing  how 
the  accident  happened,  and  that  it  haa  used 
all  reasonable  care  to  prevent  such  an  oc- 
currence. On  the  other  hand,  it  is  ur^ed, 
against  the  sufficiency  of  the  declaration, 
that  it  does  not  state  facts  sufficient,  if 
proven,  to  create  a  reasonable  presumption 
of  negligence  on  the  part  of  the  defendant, 
or  to  justify  an  allegation  that  defendant 
owed  a  duty  to  plaintiff,  or  to  support  an 
averment  that  the  defendant  had  knowledge 
of  the  cause  or  causes  of  the  runnin^^  away 
of  the  horse.  It  is  claimed  that  the  declara- 
tion is  objectionable  as  not  stating  whether 
or  not  the  plaintiff  was  in  the  ^rand  stand, 
or  in  the  space  occupied  by  visitors  in  car- 
riages or  other  vehicles  drawn  by  horses,  or 
in  tliat  occupied  exclusively  by  pedestrians, 
and  in  not  statins  whether  or  not  the  horse 
which  ran  away  belonged  to  the  defendant, 
or  was  in  the  keeping"  of  the  defendant  It 
is  contended,  by  the  defendant  in  error,  that 
the  running  away  of  a  horse  creates  no  pre- 
sumption of  negligence,  except  as  against 
those  whose  duty  it  is  to  guard  against  such 
an  occurrence,  and  that  no  fact  is  alleged  in 
the  declaration  showing  the  duty  of  the  de- 
fendant in  this  respect. 

If  an  owner  or  occupier  of  land  either  di- 
rectly or  by  implication  induces  persons  to 
come  upon  his  premises,  he  thereby  assumes 
an  obligation  that  such  premises  are  in  a 
reasonably  safe  .condition,  so  that  the  persons 
there  by  his  invitation  shall  not  be  injured 
by  them,  or  in  their  use  for  the  purpose  for 
which  the  invitation  waa  extended.  Ldke 
Share  di  M,  8.  R.  Co.  v.  Bodemer,  189  111. 
690 ;  Campbell.  Neg.  $^  43 ;  16  Am.  &  Eng. 
Encyclop.  Law,  p.  418;  Davis  ▼.  Central 
Cong.  8oe,  of  Jamaica  Plains,  139  Mass.  867, 
87  Am.  Rep.  868.  In  Currier  v.  Boston  Musie 
Hall  Asso.,  186  Mass.  414,  it  was  held  that 
the  proprietor  of  a  hall  to  which  the  public 
is  invited  is  bound  to  use  ordinary  care  and 
diligence  to  put  and  keep  the  hall  in  a  rea- 
sonably safe  condition  for  persons  attending 
In  pursuance  of  such  invitation,  and  if  he 
neglects  his  duty  in  this  respect,  so  that  the 
hall  is  ill  fact  unsafe,  his  knowled|;e  or 
IgLorance  of  the  defect  is  immaterial.  In  the 
case  at  bar,  the  declaration  avers  that  the  de- 
29  L.IL  A. 


fendant  was  in  possession  of  the  raoe-courae, 
and  conducted  an  exhibition  of  horse  racing 
thereon,  and  invited  the  public  at  large  to 
attend,  and  chared  an  admission  fee,  and 
that  plaintiff  paid  the  fee  and  attended  the 
exhibition.  These  facts  are  sufficient  to  im- 
pose the  same  obligation  upon  defendant 
which  rests  upon  any  other  owner  or  occupier 
of  preqiises  who  invites  people  to  come  upon 
the  same.  Out  of  these  facts  necessarily 
arises  the  duty  of  the  defendant  to  keep  the 
grounds  in  a  reasonably  safe  and  suitable 
condition  for  the  spectators.  Counsel  for  de- 
fendant in  error  refer  to  a  number  of  authori- 
ties in  support  of  the  proposition  that  a  mere 
general  allegation  in  the  declaration,  that  it 
became  the  duty  of  the  defendant  to  do  that 
which  the  plaintiff  complains  of  its  omitting 
to  do,  is  not  sufficient,  and  that  the  sufficiency 
of  the  declaration  in  this  regard  will  depend 
upon  whether  the  facts  stated  show  that  the 
defendant  was  bound  in  law  to  do  that  which 
it  is  charged  with  having  omitted  to  do. 
No  fault  can  be  found  with  the  doctrine  of 
the  authorities  thus  referred  to.  Tested  by 
the  rule  laid  down  in  them,  the  declaration 
here,  by  averring  defendant's  occupany  of  the 
grounds,  and  its  invitation  to  the  plaintiff 
to  come  thereon,  states  such  facta  aa  ffive 
rise  to  the  general  duty  which  the  defendant 
is  charged  with  failing  to  perform. 

The  question  next  arisea  whether  the  dec- 
laration makes  such  averments  as  show  a 
breach  of  the  duty  arisinf  out  of  the  facts 
stated;  or,  in  other  words,  whether  negli- 
gence can  be  presumed  from  the  running  away 
of  the  horse  within  the  space  reserved  for 
spectators.  There  are  cases  where  the  maxim, 
res  ipsa  loquitur,  is  applicable.  The  mean- 
ing of  this  maxim  is  that,  while  negliffenoe 
is  not,  as  a  general  rule,  to  be  presumea.  yet 
the  injury  itself  may  afford  a  sufficient  prima 
facie  evidence  of  negligence,  and  the  pre- 
sumption of  negligence' may  be  created  by 
the  circumstances  under  which  the  injury 
occurred.  Where  negl  i eence  is  thus  presumea 
from  the  occurrence  of  the  injury,  the  de- 
fendant is  called  upon  to  rebut  the  prima 
facie  case  by  showine  that  he  took  reasonable 
care  to  prevent  the  nappening  of  such  in- 
jury. Cooley.  Torts.  •661.  662;  16  Am.  «ft 
Eng.  Encyclop.  Law,  p.  449.  Perhaps  it 
may  be  more  accurate  to  say  that  the  pre- 
sumption of  negligence  arises,  not  exclu- 
sively from  the  fact  that  the  accident  hap- 
pened, but  that  it  happened  under  given 
conditions,  and  in  connection  with  certain 
circumstances.  2  Thomp.  Neg.  p.  1228. 
Negligence  has  been  presumed,  so  as  to  throw 
the  burden  of  explanation  upon  the  defend- 
ant, where  a  plaintiff  was  passing  along  a 
highway  under  a  railway  bridge,  and  a  brick 
fell  from  one  of  the  pilasters  upon  which  an 
iron  girder  of  the  bridge  rested,  and  injured 
him  {Kearney  v.  London,  B,  d  8.  C.  R,  Co, 
L.  R.  6  Q.  B.  411,  and  2  Thomp.  Neg.  1220) ; 
where  a  plaintiff,  walking  in  the  street,  was 
struck  and  injured  by  a  barrel  of  flour  falling 
from  the  window  of  a  warehouse  belonging 
to  the  defendant  (Byrne  v.  Boodle,  2  Hurlst. 
&  C.  722)  ;  where  a  building  adjoining  a 
street  fell  into  the  street,  and  injured  a  plain- 
tiff upon  the  sidewalk  {MtUlen  r.  8t.  JoAa, 
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57  N.  Y.  567,  15  Am.  Rep.  530)  ;  where  the 

Slaintiff,  while  making  an  inquiry  at  the 
oor  of  a  house  in  which  the  defendant  bad  of 
flees,  received  a  push  from  the  defendant's 
servant,  who  was  watching  a  packing;  case, 
propped  against  the  wall  of  the  house  and  be- 
longing to  the  defendant,  and  the  packing 
case  then  fell  upon  and  injured  the  plaintiff. 
Briug*  ▼.  Oliver,  4  Hurlst.  &  C.  403.  In  8eoU 
T.  Londtm  db St.  K.  Docks  Co,,  8  Hurlst.  &  0. 
590,  it  was  said  by  the  court :  **  There  must  be 
reasonable  evidence  of  negligence.  But 
when  the  thing  is  shown  to  be  under  the  man- 
agement of  the  defendant  or  his  servants,  and 
the  accident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen,  if  those  who  have 
the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident 
arose  from  want  of  care. "  This  passage  was 
quoted  with  approval  in  North  Chicago  Street 
JL  Co.  V.  Cotton,  140111.  486.  In  1  Addison  on 
Torts,  §  33,  the  rule  is  thus  stated :  When  the 
accident  is  one  which  would  not,  in  all  prob- 
ability, happen  if  the  person  causing  it  was 
using  due  care,  and  the  actual  machine  caus- 
ing the  accident  is  solely  under  the  manage- 
mAit  of  defendant,  .  .  .  the  mere  occur- 
rence of  the  accident  is  sufficient  prima  facie 
proof  of  negligence  to  impose  npon  the  de- 
fendant the  onus  of  rebutting  it.  ^  Up^^  ^^^ 
basis  of  these  authorities  the  case  of  77U  Wil- 
liam Branfoot,  in  48  Fed.  Hep.  914,  holds 
that,  ''when  an  unusual  and  unexpected  ac- 
cident happens,  and  the  thing  causinsr  the  ac- 
cident is  In  one's  exclusive  management, 
possession,  or  control,  the  accident  speaks  for 
itself,  is  itself  a  witness, — res  ipsa  loqui- 
tur,—tJid,  in  a  suit  by  any  one  having  an  ac- 
tion therefor,  the  fact  of  the  accident  puts 
on  the  defendant  the  duty  of  showing  that 
it  was  not  occasioned  by  negligence  on  his 
part." 

In  the  present  case  it  sufficiently  appears 
from  the  declaration  that  the  race- course  and 
the  grounds  connected  therewith  were  under 
the  exclusive  management  and  control  of  the 
defendant.  But  it  is  not  alleged  that  the 
"runaway"  horse  which  caused  the  injury 
was  under  the  management  and  control  of  the 
defendant  or  its  servants.  It  is  matter  of  com- 
mon knowledge  that  these  race-courses  are 
Tisited  by  invited  spectators,  who  drive  into 
the  grounds  in  their  own  carriages  or  other 
vehicles  under  the  control  of  themselves  or 
their  own  drivers.  The  averments  of  the  dec- 
laration do  not  negative  the  idea  that  the  in- 
jury may  have  occurred  through  the  negli- 
gence of  one  of  these  spectators  In  failing  to 
properly  control  his  horse.  It  was  the  duty 
of  the  defendant  to  provide  sufficient  barriers 
and  watchmen  and  hitching  posts,  but  a  per- 
formance of  this  duty  might  not  in  all  cases 
prevent  accidents  arising  from  the  careless- 
ness of  those  coming  into  the  grounds  with 
teams  of  their  own.  Moreover,  the  declara- 
tion does  not  sufficiently  specify  in  what 
place  the  plaintiff  was  when  he  was  in- 
jured.—whether  in  the  space  reserved  for  pe- 
destrians, on  what  is  called  the  ''grand 
stand, "  or  in  the  space  reserved  for  spectators 
visiting  the  race- course  in  their  own  vehicles. 
While  the  question  of  the  sufficiency  of  the 
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declaration  is  not  altogether  free  from  doubt, 
we  are  inclined  to  think  that  its  allegations 
are  not  specific  enough,  either  as  to  the  place 
of  the  injury,  or  as  to  the  defendant's  control 
over  the  immediate  cause  of  the  injury.  In 
Conradt  v.  Claute,  93  Ind.  476,  47  Am.  Rep. 
388,  there  was  a  demurrer  to  the  first  para- 
graph of  a  complaint  alleging  that  defend- 
ants were  the  owners  and  managers  of  inclosed 
fair- grounds,  charging  an  admission  fee,  and 
while  an  agricultural  fair  was  in  progress, 
allotted  a  part  of  the  grounds  for  shooting 
with  a  target  gun,  but  ffave  no  notice  thereof 
to  plaintiii,  who  attended  the  fair  with  his 
horse  and  buggy,  and  being  ignorant  of  the 
location  or  existence  of  the  gun,  or  that 
the  portion  of  the  ground  reserved  for  target 
shooting  had  been  so  reser7ed,  hitched  his 
horse  where  othersVere  hitched,  and  his  horse 
was  shot  and  killed.  The  demurrer  was  over- 
ruled ;  but  it  appeared  from  the  complaint 
itself  that  the  target  shooting  was  a  part  of 
the  exhibition  or  entertainment  carried  on  at 
the  fair,  and  so  under  the  supervision  and 
control  of  its  managers,  and  that,  although 
those  engaged  in  the  shooting  were  not 
strictly  servants  of  the  defendants,  yet  they 
were  acting  under  the  license  and  permission 
of  the  defendants,  and  bore  such  a  relation  to 
them  as  made  the  defendants  liable  for  in- 
juries resulting  from  their  negligence  in  not 
properly  controlling  the  management  of  that 
part  of  the  exhibition.  In  Unger  v.  Forty- 
Second  Street  ds  (?,  Street  Ferry  R  Co.,  61  N. 
T.  497,  it  appeared  that  the  plaintiff  was 
run  over  in  a  public  street  by  a  team  of  horses 
running  away,  with  a  pole  and  whiffletree 
attached  to  them,  and  that  the  horses  had  be- 
come detached  from  a  street-car  which  they 
had  been  drawing,  and  it  was  there  held  that 
the  fact  that  the  horses  were  unattended  and 
unfastened  in  the  street  was,  unexplained, 
evidence  of  negligence  against  the  defend- 
ant ;  but  it  also  appeared  that  the  horses  be- 
longed to  the  defendant,  the  street  railrdad 
company,  and  had  broken  away  from  one  of 
its  cars,  while  driven  by  one  of  its  employes. 
In  Strup  V.  Edens,  22  Wis.  482,  plaintiff's 
daughter  was  injured  by  horses  running 
away,  and  it  was  said  that  "  the  fact  that  the 
horses  got  loose  and  ran  away  is  some  evi- 
dence of  negligence."  But  the  horses  be- 
longed to  the  defendant,  and  there  was  evi- 
dence tending  to  show  that  they  were  not 
Sroperly  hitched.  So  also  in  Eill  v.  Scott,  38 
[o.  App.  370,  it  appeared  that  the  "run- 
away" horse  causing  the  injury  belonged  to 
the  defendant,  and  had  been  securely  hitched 
before  he  ran  away.  It  was  there  said  that 
"a  horse  does  not  ordinarilv  get  loose  if  care- 
fully hitched."  While,  In  the  case  at  bar, 
it  might  be  presumed  that  the  horse  injuring 
the  pTaintiff  would  not  have  run  away  if  he 
had  been  carefully  hitched,  yet  the  declara- 
tion does  not  state  such  facts  as  would  lead 
to  the  conclusion  that  the  horse  belonged  to 
the  defendant,  or  was  under  its  control,  or 
that,  if  it  belonged  to  a  visitor  to  the  race- 
course, the  defendant  had  neglected  such  pre- 
cautions, in  the  way  of  hitching  po^ts,  or 
barriers,  or  watchmen,  as  would  affect  it 
with  responsibility  for  the  accident.  The 
fact  that  a  horse  is  running  away  unattended 
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affords  some  evidence  that  the  horse  has  been 
left  unfastened,  or  improperly  and  negli- 
gently secured,  but  does  not  necessarily  indi- 
cate by  whom  he  was  so  left,  in  the  absence 
of  proof  as  to  what  person  had  control  of  him. 


Button  T.  Frink,  61  Conn.  848,  50  Am.  Bol 
24. 

ITie  judgment  of  the  Appettaie  Court  u  ^. 

tned. 

Rehearing  denied  October  11,  1895. 


GEORGIA  SUPREME  COURT. 


John  DAVIS,  Flff.  in  Btr., 

V. 

D0D80N  &  MOON. 


(. 


.Ga. ) 


^1.  It  Is  iMit  within  the  scope  of  the 
bnsinew  of  a  law  partnership  to  collect 
oboees  in  action  without  char^loff  for  services 
rendered  in  so  doing.  Therefore  where  one 
member  of  such  a  firm  bein^r  the  owner  of  a 
promissory  note  sold  it  to  a  third  person,  apart 
of  the  consideration  of  the  sale  being  that  the 
seller^s  Qrm  would  collect  the  note  without 
charge,  this  contract  was  not  blading  upon  an- 
other  member  of  the  firm.  The  seller  had  no 
power,  by  virtue  of  the  partnership,  td  bind  his 
partner  by  any  sach  contract;  and  as  to  the  lat. 
ter  it  was  also  without  consideration. 

8.  The  verdict  was  demanded  by  the 
evidence*  and  the  newly  discovered  evidence 
was  not  such  as  ought  to  change  the  resultk 

(April  1,188S.) 

ERROR  to  the  Superior  Court  for  Walker 
County  to  review  a  ludgment  in  favor  of 
defendants  in  an  action  by  attachment  to  reach 
property  of  a  nonresident  law  firm  to  enforce 
payment  of  damages  for  alleged  breach  of  con- 
tract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Copeland  Sb  Jackson  for  plain- 
tiff in  error. 

Messrs.  Payne  A  Walker  for  defendants 
in  error. 

Lnmpkin*  J. ,  'delivered  the  opinion  of  thfi 
court: 

The  plaintiff  below,  Davis,  as  executor  of 
Hall,  sued  out  an  attachment  against  Dodson 
&  Moon,  a  nonresident  firm  of  attorneys  at 
law,  which  attachment  was  levied  upon  land 
in  Walker  county  as  the  property  of  Moon, 
one  of  the  defendants.  The  case  made  by  the 
declaration  in  attachment  as  amended  was, 
in  substance,  as  follows : 

The  defendants,  as  attorneys  at  law,  re- 
ceived for  collection  from  the  plaintiff's  tes- 
tator a  promissory  note,  at  tne  same  time 
ffiving  him  a  receipt  in  the  following  words : 
^Chattanooga,  Tenn.,  Dec.  28rd.  1886.  Re- 
ceived of  S.  P.  Hall  a  note  on  Larkin  Payne, 

^Headnotes  by  Luxfkin,  J, 

NOTB.— While  the  above  case  does  not  particu- 
larly discuss  the  subject  of  attachment,  or  the  fact 
that  the  individual  property  of  the  Innoceot  part- 
ner was  that  which  was  attached.  It  will  be  noticed 
that  such  an  attachment  was  Involved. 

For  such  attachment  on  the  ground  of  the  co- 
partners  fraud,  see  note  to  Jaltray-  y.  Jennings 
(Mloh.)»L.B.A.6lft. 
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payable  to  E.  M.  Dodson,  and  indoised  bj 
him,  for  fifteen  hundred  dollars,  dated  the 
7th  day  of  March,  1886,  and  due  12  monthi 
after  date,  with  interest  at  the  rate  of  7  per 
cent  per  annum  from  date,  and  secured  by  a 
deed  of  trust  on  280  acres  of  land,  the  home 
place  of  said  Payne,  made  to  said  Dodson  u 
trustee,  with  power  of  sale.     If  said  note  is 
not  paid  at  maturity  we  agree  to  foreclose 
the  deed  of  trust  by  Uie  first  Tuesday  in  Mar. 
1887,  free  of  cost  to  Mr.  Hall,  and  not  to 
charge  him  any  fees,  this  being  the  %gwt- 
ment  under  which  he  purchased  said  note 
and  deed  of  trust.     Dodson  &  Moon,  Attyi 
at  Law. "    The  money  due  upon  the  note  spe- 
cified in  the  foregoing  receipt  was  oollected 
by  the  defendants,  who  failed  and  refused  to 
pay  the  same  over  to  the  plaintiff.    The 'de- 
fendant Moon  pleaded,  in  substance,  tbAt  be 
did  not  sign  the  receipt;   that  it  was  not 
signed  by  any  one  authorized  by  him;  tlitt 
neither  he  nor  the  firm  of  Dodson  &  Moon, 
as  such,  ever  had  the  possession,  custody,  or 
control,  for  collection  or  otherwise,  of  any 
such  note  or  paper  as  was  described  in  tbii 
receipt ;  not  did  he  or  his  firm,  at  any  time  or 
in  any  manner,  collect  or  receive  any  money 
thereon,  either  as  attorneys  at  law  or  other- 
wise :  but  that  the  giving  of  the  receipt  was 
the  individual  act  of  Dodson,  for  which  nei- 
ther Moon  nor  the  firm  was  in  any  maQoer 
responsible.     At  the  trial  the  plaintiff  of- 
fered evidence  to  show  that  the  receipt  in 
question  was  signed  by  Dodson  in  the  o^me 
of  his  firm,  and  that  he  afterwards  collected 
the  money  due  on  the  note,  giving  tlierefor 
receipts  signed  by  him  individually,  and  bad 
failed  to  account  for  the  money  collected. 
No  evidence  whatever  was  introduced  tosiiow 
that  Moon  ever  had  any  knowledge  of  the 
transaction,  or  had  ever  ratified  the  giving 
of  the  receipt  to  Hall.     Nor  was  it  shown 
that  Moon  ever  had  personal   prssession  of 
the  note,  or  recognized  its  poes&»8ioa  by  his 
firm,  or  that  he  took  part  in  or  knew  of  its  col- 
lection by  Dodson.    On  the  contrary,  astbeie- 
ceipt  itself  would  seem  to  indicate,  the  truth 
of  the  matter  probably  was  that  Dodson  traded 
to  Hall  a  note  payable  to  himself,  and  which 
he  held  in  his  individual  capacity:  sod.  sa 
an  inducement  to  Hall  to  purchase  tbesanie, 
undertook  by  the  recei  pt  to  bind  the  firm  of 
Dodson  &  Moon  to  collect  the  note  free  of 
charge.     If  the  effect  of  giving  the  receipt 
was  to  obligate  that  firm  to  perform  the  serv- 
ice indicated,  it  is  obvious  that  it  woald 
make  no  difference  that  Moon  never  took  toj 
active  part  in,  or  even  knew  of,  the  collec- 
tion and  misapplication  of  the  money  due  na 
the  note,  for  he  would  be  responsible  and  li- 
able for  every  act  of  Dodson  while  acting 
within  the  scope  of  his  authority  as  a  mem- 
ber of  the  partnership.     Therefore  tbe  qu» 
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tion  praaenta  Itself  whether  Dodaon,  by  Tlrtue 
of  Ua  general  authority  to  represent  his  firm, 
oould,  in  a  transaction  such  as  that  disclosed 
b J  tbe  record  now  before  us,  make  a  contract 
binding  alike  upon  his  partner  and  himself 
as  composing  the  firm  of  Dodson  &  Moon. 
We  do  not  see  how  it  can  be  seriously  con- 
tended that  it  is  within  the  scope  of  the  au- 
thority of  one  member  of  a  partnership,  in  a 
private  transaction  between  himself  and  an- 
other, and  in  consideration  of  a  benefit  be- 
stowed upon  himself  alone,  and  not  shared  in 
by  his  partner,  to  undertake  to  bind  his  firm 
to  any  agreement  whatsoever.     In  a  transac- 
tion of  this  kind,  he  would  be  acting  solely 
in  his  individual  ^acity,  and  not  asa  mem- 
ber of  his  firm.     We  had  thought  it  a  very 
universally  recogni2sed  fact  that  lawvers  are 
in  the  habit  of  charging  their  clients  for  serv- 
ices, and  that  the  main  object  of  forming  law 
partnerships  was  the  avowed  purpose  of  reap- 
in>?  a  goodly  harvest  of  fees.    In  fact,  com- 
plaint nas  frequently  been  made  that  lawyers 
axe  sometimes  too  diligent  and  overzealous 
reapers.     But  in  all  seriousness  it  would  de- 
feat the  very  object  for  which  a  law  partner- 
ship  was  formed  if  one  of  its  several  members 
were  allowed,  without  the  express  assent  of 
the  others,  to  undertake  to  bind  the  firm  to 
perform  legal  services  without  compensation 
either  for  the  actual  time  and  labor  necessary 
to  be  expended  or  for  the  responsibility  and 
liability  the  firm  would  incur  by  the  under- 
taking.    Certainly  it  is  the  right  of  an  at- 
torney, acting  for  himself  alone,  as  a  matter 
of  fdiarity  or  mendshii>,  to  collect  a  paper  for 
another  without  charging  a  fee  for  his  serv- 
ices ;  but  the  present  case  sufficiently  demon- 
strates how  serious  and  unjust  a  matter  it 
would  be  if  an  attorney  were  permitted  to 
thus  bind  his  partner,  without  his  consent, 
and  with  no  remuneration  for  the  risk  in- 
curred.   We  have  yet  to  see  the  rare  spectacle 
of  an  attorney  at  law,  or  a  firm  of  them,  ren- 
dering professional  services  gratuitously  as 
a  recognized  and  customary  Incident  of  the 
business  in  which  they  engage.     We  have 
long  ago  departed  from  the  h&norarium  from 
which  our  ancient  ancestors  in  this  noble  pro- 
fession either  wholly  or  partially  derived 
their  means  of  subsistence. 

Under  the  facts  shown  on  the  trial,  there- 
fore, we  have  no  hesitancy  in  saying  the 
fJaintiff  failed  utterly  to  make  out  a  case, 
t  was  contended  by  counsel,  however,  that 
in  the  light  of  certain  evidence,  shown  to 
have  been  discovered  since  the  trial,  a  differ- 
ent result  would  be  inevitable  if  a  new  trial 
were  granted.  The  evidence  relied  on  was  a 
certain  contract  purporting  to  have  been  en- 
tered into  between  uodson  and  Payne,  and 
explaining  how  the  former  came  into  posses- 
sion of  tito  note  sold  to  Hall,  as  follows: 
'"This  agreement  made  the  Ist  day  of  March, 
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1886,  witnesseth:  That  Ltrkin  Fftyna  has 
this  day  given  E.  M.  Dodson  his  note  for  the 
sum  of  fifteen  hundred  dollars,  which  is  to 
become  due  one  year  after  date,  and  has  made 
a  deed  of  trust  on  his  lands  in  Dade  Co. ,  Ga., 
to  secure  the  same.  The  agreement  between 
us  is  that  said  Dodson  is  to  negotiate  said 
note  to  the  best  advantage  possible,  and  for 
this  purpose  is  to  Indorse  the  same,  if  neces* 
sary,  and  is  to  apply  the  proceeds  of  the  note 
as  fol loves:  A  judgment  of  about  the  sum 
of  $350.00  in  the  superior  court  of  Dade  Co. 
in  favor  of  the  estate  of  B.  W.  Forester,  dec'd, 
now  controlled  by  M.  A.  B.  Tatum;  what- 
ever interest  may  be  found  in  settlement  to 
be  due  from  me  (Payne)  to  Wm.  Glass  on  the 
mortgage  heretofore  given  to  him,  if  any; 
any  balance  of  fees  that  I  may  be  owing  to 
said  Dodson  or  to  Dodson  &  Moon ;  and  the 
balance  he  will  pay  over  to  said  Payne. 
NothinsT  will  be  paid  to  William  Glass  un- 
til further  order  from  said  Payne.  This  1st 
of  March,  1886.  E.  M.  Dodson.  Larkin 
Payne."  Instead  of  beinff  impressed  that 
this  paper  would  aid  the  plaintiff's  case,  we 
are  the  more  strongly  convinced  that  in  no 
sense,  either  legally  or  morally,  is  Moon  lia- 
ble for  the  misapplication  by  Dodson  of  the 
mone^  which  the  latter  collected  upon  the 
note  intrusted  to  him  by  the  plaintiff's  testa- 
tor. Under  this  contract,  ft  is  plain  that 
Dodson,  in  his  individual  capacity,  became 
the  trustee  of  Payne  to  raise  money  upon  the 
note,  and  apply  it  as  directed.  Certainly, 
it  was  not  an  undertaking  on  the  part  of  the 
firm  of  Dodson  A  Moon,  and  Payne  could  not 
have  held  that  firm  liable  in  the  event  Dodson 
violated  the  trust.  The  mere  fact  that  Dod- 
son A  Moon  were  named  among  the  benefici- 
aries thereunder  amounts  to  nothing,  for  it 
might  as  well  be  said  that  either  of  the  other 
beneficiaries  named  in  the  instrument  there- 
by became  responsible  for  Dodson 's  execu- 
tion of  the  trust,  simply  because  a  benefit 
would  be  conferred  upon  him  by  its  faithful 
performance  on  the  part  of  Dodson.  The 
only  effect  of  this  paper  upon  the  present 
case  is  to  show  that  Dodson,  instead  of  own- 
ing absolutely  and  in  his  own  right  tke  note 
he  traded  to  Hall,  at  that  time  ^mply  held 
it  in  trust  for  Psyne  for  the  purpose  of  ne- 
gotiation, etc.  With  the  performance  of  the 
personal  and  private  obligations  of  Dodson 
nis  firm  had  nothing  to  do ;  so  we  think  the 
newly  discovered  evidence  is  favorable  to 
the  defendants  rather  than  to  the  plaintiff, 
for  it  clears  up  the  last  doubt  as  to  whether 
Dodson  A  Moon  owned  the  note  at  the  time 
it  was  traded  to  Hall,  or  had  any  interest 
in  that  transaction. 
Judgment  afflmud. 

AtUnaont  J.,  not  presiding. 
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*  1.  Without  reference  to  the  law  refirn- 
latlng:  the  Uability  of  a  aleepln^-car 
company  for  the  loMi  of  property  by  a 

paaseoger,  occasioned  by  the  Deflrii^noe  of  Its 
employes,  it  is  clear  that  in  a  case  where  the  Jury 
oould  reasonably  infer  from  the  evidence  that 
the  property  lost  by  a  passenger  consisted  of  a 
sum  of  money  and  such  articles  as  she  might  for 
her  personal  convenience  and  adornment  have 
appropriately  carried  with  her  in  the  car,  and 
that  the  same  was  stolen  by  an  employ^  of  the 
company  while  the  passenger  was  under  his  pro- 

'  teotlon,  the  company  is  liable. 

8.  The  verdict  is  supported  by  the  ctI- 
dencot  aD<l  the  court  did  not  abase  its  discre- 
tion in  refusing  a  new  trlaL 

8.  Where  a  proper  and  complete  brief 
of  evidence  was  presented  to  thejadu^ 
for  his  approval,  it  was  bad  practice  for  him,  on 
motion  of  the  opposite  party,  to  require  a  num- 
ber of  interrogatories  and  the  answers  to  same, 
all  of  which  were  fully  covered  by  the  brief, 
to  be  attached  to  such  brief;  and,  when  it  plainly 
appears  that  doing  so  was  entirely  unnecessary, 
the  costt'of  bringing  such  superfluous  matter  to 
this  court  will  be  taxed  against  the  party  at  whose 
instance  it  was  added  to  the  brief. 

(January  S8, 1895.) 

ERROR  to  the  dij  Court  of  SaTannah  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  value  of  certain 
lewolry  and  the  amount  of  some  money  which 
had  been  stolen  from  plaintiff  while  a  passen- 
ger in  one  of  defendant's  cars.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Barrow  Sb  Osborne  and  Jack- 
son Ss  Leftwicl&t  for  plaintiff  in  error: 

When  the  sleeping-car  companv  has  exer- 
cised a  reasonable  degree  of  watchfulness  to 
guard  the  passenger  against  the  danger  of  loss 
through  theft  or  robbery,  it  has  discharged  its 
full  duty  under  the  law. 

A  sleeping  car  company  is  neither  a  common 
carrier  of  passengers  nor  an  innkeeper.  The 
degree  of  diligence  Incumbent  upon  it  is  not 
the  same  as  that  on  carriers  and  innkeepers. 

Pullman  Palace  Car  Go.  v.  Lowe,  6  L.  R.  A. 
809,  28  Neb.  289;  Hutchinson,  Carr.  2d  ed. 
§  617;  Carpenter  Y.  New  T<n-k,  N.  B.  dt  H.  R. 
Co.  11  L.  R.  A.  769.  124  N.  Y.  58;  Lewis  v. 
New  York  Sleeping  Car  Co.  148  Mass.  269,  68 
Am.  Rep.  185;  Clarkv.  Burns,  118  Mass.  275, 
19  Am.  Rep.  456;  Pullman  Palace  Oar  Co.  v. 
Oavin,  21  L.  R.  A.  298,  93  Tenn.  58;  8  Wood, 
Railway  Law,  pp.  1708  et  seq. 

There  is  no  presumption  of  negligence 
against  a  sleeping-car  company  from  mere 
proof  of  loss. 

Pullman  Palaee  Car  Co.  t.  Lowe,  supra. 

^Headnotes  by  Atkikson,  J, 

Kotjc— For  liability  to  pasi^ngers  on  sleeping 
oars,  see  note  to  Mann-Boudoir  Oar  Co.  v.  Dupre 
(C.  C.  App.)  21  L.  R.  A.  289. 
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In  this  state,  even  a  common  carrier,  who  is 
held  to  the  highest  degree  of  care,  is  responsi- 
ble only  for  the  baggage  actually  placed  in  his 
custody. 

Code.  §  2071;  DiNfle  y.  Brown,  12  Ga.  217, 
66  Am.  Dec.  460. 

The  mere  fact  that  money  or  valuables  are 
in  the  clothing  or  the  immediate  belonging  of 
a  passenger,  in  a  sleeping  car,  which  are  worn 
during  tne  day  and  plac^  under  his  pillow  of 
in  his  bed  at  night,  does  not  make  the  sleeping- 
car  company  the  custodian,  and  it  will  not  be 
liable  for  the  loss  thersof,  without  some  evi- 
dence of  negligence. 

Carpenters.  New  York,  N.  H.  A  R,  B,  Cb. 
and  diark  v.  Burns,  supra. 

The  plaintiff  is  not  to  have  a  verdict  for  the 
loss  of  any  money  which  he  was  not  carrying 
as  a  passenger  for  the  purpose  of  his  jour- 
ney. 

Barrott  v.  Pullman's  Palaee  Car  Co.  51  Fed. 
Rep.  797. 

By  the  public  exhibition  of  the  earrings. 
Miss  Martin  bad  led  every  dishonest  passenger 
on  the  car  into  temptation,  as  well  as  the  em- 
ployes of  the  company.  She  was  paradioi^ 
valuable  jewelry  which  could  not  be  of  the 
slightest  service  to  her  as  a  passenger.  She 
thus  manifestly  contributed  to  her  loss. 

8  Wood,  Railway  Law^  869,  p.  1703. 

Messrs,  William  D.  Harden  and  West 
A  McLawfly  for  defendant  in  error: 

A  sleeping-car  company  is  not  liable  either 
as  carrier  or  as  innkeeper  for  property  stolen 
from  a  passenger. 

Pullman  Palaee  Car  Go.  v.  Smith,  78  111.  860, 
24  Am.  Rep.  258. 

A  sleeping  car  company  is  not  responsible  aa 
carrier  nor  as  innkeeper,  but  bound,  however, 
to  keep  watch,  and  take  reasonable  care  to 
prevent  theft 

Blum  V.  Southern  PuUman  Palaee  Car  Co.  8 
Gent.  L.  J.  591. 

A  sleeping-car  company  is  liable  to  a  pas- 
senger who,  while  occupying  a  berth  in  its  car, 
811  ffers  a  loss  of  his  personal  effects  by  theft 
owing  to  the  company's  neglect  to  maintain  a 
reasonable  watch. 

Woodruff  Sleeping  dk  Parlor  Coach  Co,  t. 
Diehl,  84  Ind.  474,  48  Am.  Rep.  102. 

The  company  must  keep  watch  or  it  is 
liable. 

Pullman  Palaee  Car  Co.  T.  Gardner  (Pa.)  16 
Am.  &  Eng.  R  Gas.  824. 

A  corporation  running  sleeping  coaches  with 
sections  separated  from  the  aisle  only  by  cur- 
tains must  have  ao  employ^  charged  with  the 
duty  of  carefully  and  continually  watching  the 
interior  of  the  car  while  the  berths  are  occu- 
pied by  sleepers. 

Carpenter  v.  New  York,  N.  K  A  H,  R.  Ok 
124  N.  T.  58,  11  L.  R  A.  759,  and  noU, 
citing,  Lewis  v.  New  York  Sleeping  Car  Co.  143 
Mass.  267,  58  Am.  Rep.  185;  RootY,  New  York 
Cent.  Sleeping  Car  Co,  28  Mo.  App.  200;  R'O- 
son  V.  Baltimore  A  0.  R.  Co.  82  Mo.  App.  682; 
Pullman  Palaee  Car  Co,  T.  Qaylord,  23  Am. 
L.  Reg.  N.  8.  788. 

Where  theft  occurs  the  Jury  are  warranted 
in  inferring  the  absence  of  the  porter,  or  lack 


S«^e   also   44   L.   R.   A.    790;    45   L.  R.  A.  707:  47  L.  R.  A.  286. 
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of  watchfaloess  at  his  post,  and  the  defendant 
must  overcome  this  inference.  : 

Beti$  Y.  Baltimore  4k  0,K  Co,  26  Ma  App. 
19. 

The  Pullman's  Palace  Car  Company  is  an 
innkeeper. 

20  Am.  L.  Key.  p.  159;  18  Am  L.  Rev.  p. 
174;  24  Am.  L.  Rev.  p.  569;  27  Am.  L.  Rev. 

S24;  Pullman  Palace  Car  Co.  v.  lAwe,  6  JL 
.  A.  809,  28  Neb.  2S9. 

Atkinson,  <7. ,  delivered  the  opinion  of  the 
court: 

1.  According  to  the  view  we  take  of  the 
auestions  made  in  this  case,  it  is  unnecessary 
for  us  to  determine  whether  in  Georgia  a 
sleeping-car  company  should  he  held  to  the 
same  degree  of  diligence  as  is  imposed  upon 
an  innkeeper,  or  whether  it  shall  be  adjudged 
to  be  a  common  carrier ;  nor  is  it  necessary 
specially  to  define  its  appropriate  position 
among  that  class  of  persons  denominated 
"bailees  for  hire."  Whether  we  treat  this 
defendant  as  a  common  carrier  of  passengers, 
or  treat  it  as  an  innkeeper,  or  treat  it  as 
a  simple  lodging-house  keeper,  hiring  its 
space,  for  an  agreed  consideration,  for  sleep- 
ing apartments  for  a  determinate  period,  it 
would  be  responsible  for  personal  jewels  and 
belongings  of  a  passenger,  appropriate  to  his 
or  her  social  position  and  financial  standing, 
carried  by  such  passenger  while  traveling 
thereon,  and  for  his  or  her  convenience,  com- 
fort, or  personal  adornment,  to  the  extent, 
at  least,  of  making  good  to  such  person  any 
lo6s  resulting  from  a  theft  of  sudi  property 
by  its  own  employes  while  such  person  was 
under  their  protection.  It  guarantees,  at 
least,  that,  while  enjoying  the  comforts  af- 
ford^ by  the  car  of  the  defendant,  a  person 
traveling  thereon  shall  not  be  robbed  by  its 
employes.  To  what  extent  and  under  what 
circumstances  it  might  be  liable  for  the 
wrongdoing  of  other  persons  we  do  not  think 
is  involvecfin  this  case,  and  do  not  at  present 
undertake  to  decide.  By  her  declaration  the 
plaintiff  alleged  that  on  or  about  March  2, 
1892,  she  was  a  passenger  for  hire  on  defend- 
ant's sleeping  car  **  America"  from  Chatta- 
noocra  to  Macon ;  that  by  the  contract  of  hir- 
ing? it  undertook  to  use  reasonable  and  proper 
diligence  in  guarding  and  protecting  her 
from  loss  by  theft  while  she  slept,  durine 
the  usual  hours  of  sleep,  in  the  berth  assigned 
to  her  on  the  car  by  defendant ;  that  she  had 
with  her  reasonable  money  and  jewelry,  to 
wit,  money  to  the  amount  of  $35  and  jewelry 
of  the  value  of  $700 ;  that,  upon  retiring  for 
the  night  upon  the  sleeper,  she  put  the  money 
and  jewelry  in  a  satchel,  and  placed  the 
satchel  between  her  person  as  she  lay  in  her 
berth  and  the  wall  of  the  car,  and  then 
went  to  sleep ;  that  defendant  so  negligently 
guarded  and  protected  her  while  she  was 
thus  sleeping  that,  through  its  negligence, 
some  person  unknown  to  her,  while  she  was 
asleep,  and  during  the  night,  took  the  money 
and  jewelry  from  the  satchel,  without  her 
knowledge,  and  stole  it,  etc. 

According  to  the  evidence  reported  in  the 
record,  the  plaintiff  was  a  passenger  upon 
defendant's  car,  and  on  the  evening  before 
she  lost  her  property,  in  conversation  with 
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another  passenger  with  whom  slie  was  travel- 
ing, she  casually  so  exposed  her  pocketbook 
containing  the  money  and  jewelry  sued  for 
as  that  the  porter  of  the  car  saw  it  in  her 
possession,  and  saw  her  place  it  in  a  satchel. 
Upon  retiring,  this  s;Achel  was  placed  in 
the  berth  beside  her,  between  herself  and  the 
wall  of  the  car.  She  testified  that  she  had 
not  removed  the  pocketbook  from  the  satchel, 
but,  upon  retiring,  went  to  sleep,  and  so 
remained  until  the  next  morning,  about  day- 
light or  before.  That  about  this  time  she 
was  awakened  by  a  sensation  as  of  some  per- 
son intruding  in  her  berth.  That  she  awoke 
and  recognized  the  head  of  the  porter,  a  serv- 
ant of  the  company,  inside  the  curtain  of 
her  berth.  That  she  asked  what  he  meant, 
and,  when  ordered  to  close  the  curtain,  h« 
said  he  had  come  in  to  call  her  for  break- 
fast at  Macon,  Ga.  She,  however,  went  to 
sleep  again,— does  not  know  how  long  she 
slept, — and  then  got  up  and  dressed  before 
she  reached  Macon.  That  when  she  finally 
awoke  the  satchel  was  at  her  feet,  and  open. 
That  she  closed  the  satchel,  and  several  hours 
thereafter  reopened  it,  to  get  some  money 
with  which  to  purchase  fruit,  and  found  that 
the  money  and  jewelry  were  gone.  That  she 
called  the  attention  of  the  conductor  to  it, 
and  search  was  made,  but  it  was  impossible 
to  recover  the  money  and  jewelry.  The  con- 
ductor testified  that  both  the  porter  and  him- 
self were  on  watch  until  all  the  berths  were 
made  down,  which  was  about  10 :  30  P.  M.  ; 
that  the  porter  then  retired,  and  he  remained 
on  watch  until  3:00  A.  M.,  at  which  time 
he  awoke  the  porter,  who  went  .on  watch, 
and  he  then  retired ;  that  he  arose  between 
6 :  80  and  7 :  00  A.  M.  ;  that  from  the  time  the 
berths  were  made  down  until  he  retired  he 
was  constantly  watching  the  aisle  between 
the  berths,  to  see  that  the  occupants  thereof 
were  not  disturbed  in  their  persons  or  prop- 
erty while  they  slept ;  that  the  plaintiff  arose 
about  7 :  00  o'clock,  but  did  not  report  her 
loss  until  about  11 :  30  A.  M.  ;  that  she  did 
not  say  where  her  satchel  had  been  during 
this  interval,  whether  she  had  left  it  un- 
guarded for  all  or  any  portion  of  the  time 
or  not.  The  porter  testified  that  he  did  not 
know  anything  of  the  earrings  or  money; 
that  the  conductor  and  himself  were  both  on 
watch  until  the  berths  were  made  down,  and 
then  he  went  to  bed,  and  the  conductor  re- 
mained on  watch  until  8 :  00  A.  M.  ;  that  at 
that  hour  the  conductor  awoke  him,  and  he 
stood  watch  alone  until  the  passengers  arose 
the  next  morning ;  that  he  kept  a  strict  watch, 
did  not  go  to  sleep  at  any  time,  and  was  not 
out  at  any  of  the  stations ;  that  neither  the 
plaintiff  nor  her  property  was  interfered  with 
by  any  one  while  he  was  on  watch ;  that  the 
other  door  was  not  locked,  because  it  was 
not  necessary,  as  he  was  on  watch  all  the  time, 
and  could  see  it ;  that  the  car  was  an  old  one, 
and  there  was  nothing  to  prevent  him  from 
seeing  from  one  door  to  the  other ;  that  he  did 
not  go  inside  the  curtain,  nor  put  his  head, 
his  arms,  or  his  shoulders  inside  the  curtain^ 
before  the  plaintiff  got  up ;  that  he  did  not 
see  her  take  her  pocketbook  out  of  her  satchel 
at  any  time  during  the  trip,  or  show  her  ear- 
rings or  money  to  any  one ;  that  he  remained 
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on  watch  until  the  conductor  and  passengers 
ffot  up  in  the  morning,  and  then  the  con- 
ductor shared  his  watch  ;  that  he  was  in  the 
car  the  entire  time,  but  was  in  bed  and  asleep 
between  1  and  8  A.  M.  ;  that  while  on  watch 
he  was  constantly  awake  and  on  duty,  guard- 
ing the  car,  the  property  in  it,  and  the  pas- 
sengers, and  no  one  could  have  disturbed  the 
passengers  or  their  property  without  liis  see- 
ing it ;  that  he  blaclied  shoes  tliat  night  at 
the  end  of  the  aisle,  in  the  body  of  the  car, 
wliere  lie  had  a  full  view  tliroiigh  the  aisle ; 
that  this  was  an  old-style  car,  and  had  no 
smoking  room  in  it ;  that  in  making  down 
the  berths  he  closed  both  sashes  of  i\\e  win- 
dows ;  that  the  windows  all  had  fasteniuga, 
to  prevent  their  being  raised  from  the  out- 
side ;  that  there  was  no  conversation  between 
the  plaintiff  and  himself;  that  in  waking 
the  passengers,  if  she  was  not  already  up, 
he  woke  her  in  the  same  manner  as  he  awoke 
other  passengers,  by  calling,  and,  if  no  an- 
swer was  made,  by  putting  his  hand  on  the 
berth  curtains  and  pushing  them  in  until 
they  touched  her,  so  as  to  arouse  her;  that 
this  was  always  the  way  passengers  were 
waked  up. 

That  this  passenger  lost  her  jewelry  and 
money,  and  that  she  lost  them  while  a  pas- 
senger in  this  car,  are  both  facts  which  may  be 
taken  as  established  beyond  controversy  bv  the 
evidence.  The  plaintiff's  testimony  places 
the  porter,  the  servant  of  this  defendant,  in 
such  a  situation  as  that  he  might  easily  have 
purloined  her  property.  According'to  his 
own  statement,  it  wa»  not  necessary  for  him 
to  have  put  his  head  inside  her  berth.  Ac- 
cording to'her  statement,  he  did  put  his  head 
inside  of  her  berth,  and  thereafter  she  found 
her  satchel  open  and  her  purse  gone.  These 
circumstances,  even  in  the  face  of  a  denial 
by  the  porter,  would  have  furnished  strong 
inferential  evidence  that  he  was  the  man  who 
appropriated  these  goods.  His  guilt,  we 
think,  is  practically  demonstrated  by  his 
own  testimony  and  that  of  the  conductor. 
According  to  the  conductor,  he  was  constantly 
on  guard  from  the  time  the  passengers  retired 
the  evening  before  until  8  o'clock  in  the 
morning ;  and  if  his  testimony  be  true—and 
it  ii  not  disputed  by  any  one — it  would  have 
been  impossible  for  any  person  without  his 


knowledge  to  have  intruded  upon  the  privacy 
of  this  passenger  during  this  interval,  and 
stolen  her  property.  According?  to  the  tes- 
timony of  tnc  porter,  from  8  o'clock  A.  M. 
until  the  time  when  the  passengers  arose  he 
was  constantly  on  guard  for  the  purpose  of 
protecting  the  persons  and  property  of  the 
passengers  against  the  depredations  of  other 
people ;  that  he  was  in  a  position  where  he 
could  have  seen  and  would  have  seen  any 
person  who  intruded  apon  the  passengers  in 
that  car,  and  that  no  such  thin^  was  done. 
So  that,  according  to  his  own  statement  and 
the  statement  of  the  conductor,  it  would  have 
been  impossible  for  any  person  other  than 
one  of  these  two  to  have  robbed  this  plaintiff 
between  the  hour  when  she  retired  and  the 
hour  when  she  arose.  But  sinoe  she  was 
robbed,  and  since,  as  we  have  seen,  it  would 
have  been  impossible  for  any  person  other 
than  one  of  these  two  to  have  robbed  her. 
then  the  inference  is  that  she  was  robbed  by 
the  one  or  the  other  of  these  employes ;  and 
for  the  larceny  of  either  the  company  would 
be  responsible.  We  think  the  evidence  of 
this  plaintiff  established  bevond  controversy 
that  the  porter  intruded  his  head  into  her 
berth  and  stole  her  property.  He  was  the 
person  identified  by  the  passenser  as  havinic 
intruded  upon  her  privacy.  According  to 
his  testimony,  at  the  time  she  says  it  was 
done,  it  would  have  been  impossible  for  any 
person  other  than  he  to  have  entered  unol^ 
served.  This  was  the  view  the  jury  might 
have  taken  of  this  case  in  the  court  below. 
The  only  reasonable  conclusion  to  be  drawn 
from  this  evidence  is  that  the  servant  of  the 
defendant,  whose  duty  it  was  to  guard  the 
person  and  property  of  this  passenger  while 
she  slept,  purloined  the  chattels  sued  for; 
and  we  therefore  think  that,  without  refer- 
ence to  the  liability  imposed  upon  the  com- 
pany for  injuries  resulting  from  the  negli- 
gence of  its  employes,  the  jury  were  Justified 
in  finding  against  it  because  of  the  larceny 
committed  by  its  servants. 

2.  It  is  unnecessary  to  di9o.us8,  further  than 
is  therein  stated,  the  qciestion  of  practice  re- 
ferred to  in  the  third  neadnote  to  this  opin- 
ion. 

Let  thejudffmerU  qfthecouri  below  be  ^ffirtned. 
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1.  An  obliflratton  in  the  n»tiire  of  a 
itude  upon  an  estate  oonveyed  with  a 
water  privile^  may  be  enforced,  without  any 
penonal  obligation  of  subsequent  purohasers, 

I  under  a  stipalatlon  that  the  grantee,  his  heiie 


and  assiffns,  shall  pay  a  certain  part  of  the  sums 
paid  for  flowace  or  damsKes  to  the  propiictora 
of  lands  above  a  reservoir. 

8.  An  ob]%a>tton  to  pay  a  portion  of  the 
expense  of  the  repairs  to  a  dam  te  not 
created  by  a  stipulation  in  a  deed  that  the  frraotee 
shall  pay  a  part  of  the  sums  which  have  to  be 
paid  for  flowage  or  damages  to  proprietors  of 
lands  above  the  dam. 

8.  A  serritode  by  preseriptlon,  charg*- 
ing  property  with  the  payment  of  a 


Nora.— The  doctrine  that  a  UabfHty  to  make  perl- 1  for  which  there  is  no  direct  precedent.  Believing 
odical  payments  of  money  may  be  established  by  I  the  authorities  most  nearly  pertinent  are  presented 
pirescription  as  a  servitude  on  real  property,  seems  in  the  case  Itsetf,  no  attempt  will  bo  made  to  a»- 
to  be  a  new  deveiopment  of  the  law  of  eaaemenia, '  notatathe  ( 
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p<»rtbm  of  the  •zpenae  of  repairs  to 

m  dam  from  which  a  water  power  is  furnished 
to  the  premlBBB,  ta  created,  where  for  more  thaa 
fifty  years  an  annual  contribution  by  the  owner 
of  the  servient  estate  has  been  paid  as  a  duty  and 
eoUected  by  the  other  party  as  a  right. 

(Ootober  i,  1886.) 

RESERVATION  by  the  Superior  Court  for 
Bristol  County  for  the  opinion  of  the  Su- 
preme Judicial  Court  of  an  net  ion  brought  to 
compel  defendant  to  pay  a  portion  of  the  dam- 
ages caused  by,  and  of  the  costs  of  maintaining, 
a  dam  used  to  raise  a  head  of  water  for  the  oper- 
ation of  water  powers,  one  of  which  was  owned 
by  defendant.    Judgment  for  plain  tiff. 

The  facts  are  stated  in  the  opinions. 

Mr.  A,  M.  Alffer  for  plaintiff. 

Mr.  O.  E.  Wulianui  for  defendant. 

AUent  J.,  delivered  the  opinion  of  the 
court: 

The  parties  have  agreed  upon  all  the  facts 
deemed  to  be  material.  The  Taunton  Manu- 
facturing Company  built  the  reservoir  dam 
on  land  owned  by  it  in  1882,  at  a  time  when 
it  was  the  owner  of  five  mill  privileges  on 
the  stream  below,  all  of  which  were  then  in 
operation.  This  dam  was  for  the  sole  use 
of  the  mills  upon  said  mill  privileges,  and 
was  essential  to  the  reasonable  enjoyment  of 
all  of  the  water  powers,  as  the  natural  flow 
of  the  stream  during  much  of  the  year  would 
be  inadequate  for  furnishing  power.  Under 
this  state  of  things,  the  corporation,  in  the 
first  place,  on  August  13,  1888,  conveyed  to 
the  Bristol  Print-Works  Company  the  two 
lowest  mills,  the  land  being  described  by 
metes  and  bounds,  "*  together  with  all  the 
buildings  thereon,  and  all  the  rights,  privi- 
lei^es,  easements,  and  appurtenances  to  the 
said  land  in  any  wise  appertaining  or  belong- 
ing, and  all  the  streams  and  water  rights  and 
power  thereof,  also  the  dam  and  force  of 
water. "  On  September  6,  1888,  the  corpora- 
tion conveyed  the  next  lowest  mill  to  Charles 
Richmond,  under  whom,  through  mesne  con- 
veyances, the  defendant  claims.  This  deed 
conveyed  the  land  and  buildings  "and  the 
water  power,  dam,  and  all  the  appurtenances 
and  privileges  thereto  belonging,"  and  con- 
tained further  provisions  as  follows :  **  First. 
This  conveyance  is  made  subject  to  the  right 
and  privilege  granted  by  said  Taunton  Manu- 
facturing Company  to  the  Bristol  Print- 
Works  Company,  their  successors  and  as- 
■igns,  to  draw  water  from  a  reservoir  of  said 
Taunton  Manufacturing  Company  through 
the  premises  herein  described  and  conveyed, 
and  to  enter  on  said  premises  for  the  purpose 
of  relaying  and  repairing  the  aqueduct  and 
pipes  leading  through  the  same.  Secondly. 
The  said  Richmond,  his  heirs  and  assigns, 
grantees  of  these  premises,  shall  be  held  and 
obliged  at  all  times  to  pay  to  the  Taunton 
Manufacturing  Company,  their  successors 
and  assifirns,  one  fifth  part  of  all  sums  which 
they  may  be  held  or  agreed  to  pay  for  flowage 
or  damafires  to  the  proprietors  of  any  lands 
by  reason  of  any  dam  made,  or  which  may 
be  made,  by  said  Taunton  Manufacturing 
Company,  or  their  successors  or  assigns  of 
any  part  of  the  estate  of  the  said  Taunton 
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Manufacturing  Company,  upon  any  stream 
or  waters  fiowing  to  their  mills.  .  .  . 
Fourthly.  This  conveyance  is  made  subject 
to  the  reservations  and  privileges  granted  to 
the  Bristol  Print- Works  bv  the  Taunton 
Manufacturing  Company.  Fifthly.  .  .  . 
The  said  Taunton  Manufacturing  Company 
intending  hereby  to  alien  and  assign  unto 
the  said  Charles  Richmond,  his  heirs  and 
assigns,  all  and  singular  the  rights,  privi- 
leges, easements,  and  appurtenances  to  the 
said  land  in  anv  wise  belonging  or  appertain- 
ing, and  all  the  streams,  dam,  waterpower, 
and  privileges,  and  head  and  fall  of  water 
(excepting  as  above  excepted),  for  the  con- 
siderations above  mentioned  and  set  forth. 
To  have  and  to  hold  the  lands,  buildings, 
waters,  and  works  aforesaid,  with  all  and 
singular  the  rights,  privileges,  easements, 
and  appurtenances  thereto  belonging,  and 
vrhich  have  been  or  of  right  can  be  used 
or  enjoyed  therewith,  unto  him,  the  said 
Charles  Richmond,  his  heirs  and  assigns, 
forever,  except  as  above  excepted. "  The  de- 
fendant contends  that  the  above  deed  con- 
veyed no  right  in  the  reservoir,  and  that  the 
clause  requiring  Richmond  and  his  heirs  and 
assigns  to  pay  one  fifth  of  the  damages  for 
flowing  is  not  binding  on  subsequent  owners ; 
and  these  are  the  principal  questions  which 
have  been  argued  in  the  case.  It  is  not  dis- 
puted that  the  title  and  rights  of  the  Taunton 
Manufacturing  Company  to  the  upper  mill 
and  privilege  nave  come  through  mesne  con- 
veyances to  the  plaintiff. 

If  the  construction  of  a  deed  is  doubtful, 
the  practical  construction  put  upon  it  by  the 
parties  and  their  successors  mav  be  looked  at 
In  connection  with  the  deed  itself  and  the 
circumstances  existing  at  the  time  of  ita 
execution.  Btynddi  v.  Boiton  Rubber  Oo. 
160  Mass.  240,  and  cases  there  cited.  Until 
recently  the  parties  in  interest  have  assumed 
and  have  acted  on  the  theory  that  Richmond 
and  his  heirs  and  assigns  had  an  interest  in 
the  additional  water  power  created  by  the- 
reservoir,  and  were  bound  to  pay  one  flfth. 
of  the  damages  for  flowing.  This  is  showa 
by  the  following  facto :  On  July  15,  1885, 
the  Taunton  Manufacturing  Company  con- 
veyed to  James  K.  Mills  and  others  the- 
upper  mill  and  privilege  on  the  stream, 
**  with  the  dams  and  water  privileges  there- 
on, together  with  all  the  right  which  said 
Taunton  Manufacturing  Company  haxe  to 
flow  the  land  between  the  premises  hereby 
conveyed  and  the  bridge  where  the  old  road 
to  Boston  crosses  Canoe  river;  the  dams, 
water  privileges,  and  righto  of  flowage  hereby 
intended  to  be  granted  and  reserved  being 
fully  set  forth  in  and  subject  to  an  agreement 
by  and  between  the  grantor  and  grantees, 
bearing  even  date  with,  and  to  be  referred  to 
always  as  a  part  of  these  presento.  ^  The  said 
agreement  provided,  among  other  things, 
as  follows:  "First.  The  reservoir  dam  at 
White's  bridge  above  Whittenton  shall  not 
be  altered  in  any  mode  without  the  consent 
of  the  parties  therein  interested,  or  a  majority 
of  them :  provided,  however,  that  the  pro- 
prietors of  the  Whittenton  mill  shall  always 
cause  to  be  let  down  from  said  reservoir  a 
quantity  of  water  sufficient  to  propel  Uie 
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present  machinery  of  the  Hopewell  mills  [the 
Hopewell  mills  were  next  below  the  Wnit- 
tenton  mill]  until  the  water  in  said  reservoir 
shall  be  drawn  down  to  the  level  of  the 
present  Whittenton  dam ;  and  the  proprietors 
of  the  Whittenton  mill  shall  be  entitled  to  a 
fair  compensation  from  all  the  parties  in- 
terested in  the  said  reservoir  for  the  time  and 
labor  of  drawing  the  water  as  aforesaid. 
Second.  The  water  between  said  reservoir 
dam  and  Whittenton  mills  shall  be  used 
hereafter  as  has  been  heretofore  customary ; 
that  is  to  say,  the  Whittenton  proprietors 
■hall  do  no  act  to  prevent  the  natural  flow 
of  water  over  their  premises  by  raising 
their  dam  above  its  present  height.  .  .  . 
Fourth.  The  damages  accruing  from  time  to 
time  for  flowage  shall  be  apportioned  between 
the  proprietors  of  the  Whittenton  mills  and 
the  mills  now  and  formerly  belonging  to  the 
Taunton  Manufacturing  Company  by  the 
award  of  judicious  persons,"  etc. 

The  defendant  derived  his  title  as  follows : 
The  title  of  Richmond  passed  to  Galen  Hicks, 
under  the  foreclosure  of  a  mortgage  dated 
October  4,  1838,  in  which  reference  was  made 
to  the  deed  of  the  Taunton  Manufacturing 
Company  to  Richmond.  On  March  1,  1848, 
Hicks  conveyed  to  Dean  &  Morse  with  a 
similar  reference ;  and  they,  in  like  manner, 
on  April  1,  1849,  conveyed  to  the  Dean  Cotton 
&  Machine  Company,  which  in  its  turn,  on 
November  28,  1874,  conveyed  to  the  Taunton 
Cotton  &  Machine  Company  the  land  and 
water  privileges,  **  together  with  all  the 
rights  of  flowage  appurtenant  to  said  estate, 
and  all  the  right,  title,  and  interest  of  the 
grantor  in  the  reservoir  and  flowage  company 
[this  company  will  be  hereinafter  described] , 
and  subject  to  all  the  liability  on  account  of 
such  rights;  and,  in  relation  thereto,  ref- 
erence may  be  made  to  an  agreement  between 
the  Taunton  Manufacturing  Company  and 
James  K.  Mills  and  others,  dated  July  16, 
1835.  and  to  the  award,"  etc.  On  June  1, 
1880,  the  Taunton  Cotton<& Machine  Company 
conveyed  the  property  to  Park  Mills,  a  cor- 
poration, with  this  provision:  "This  con- 
vevance  shall  also  include  whatsoever  rights, 
title,  and  interest,  with  the  liabilities  there- 
on, said  corporation  has  in  the  Taunton  Re- 
servoir &  Flowage  Co."  On  July  19,  1889, 
the  Park  Mills  conveved  to  Staples,  the  de- 
fendant, with  a  similar  provision.  On  the 
same  day,  the  Taunton  Cotton  A  Machine 
Company  also  executed  a  deed  of  the  same 
premises  to  the  defendant,  ''together  with  all 
rights  of  flowage  appurtenant  to  said  estate, 
and  all  the  right,  title,  and  interest  of  the 
grantor  in  the  Reservoir  &  Flowage  Co. ,  and 
subject  to  all  the  liabilities  on  account  of 
such  rights.  And,  in  relation  thereto,  ref- 
erence may  be  made  to  three  papers ;  namely, 
first,  an  a^eement  between  the  Taunton 
Manufacturing  Company  and  James  E.  Mills 
and  others,  dated  July  16,  1886,  together 
with  the  award,"  etc. 

The  reservoir  and  flowage  company  referred 
to  in  some  of  the  above  deeds  was  established 
as  follows :  In  1863,  the  owners  of  the  sev- 
eral mills,  all  being  corporations  associated 
together  as  a  voluntary  association,  under  the 
name  of  the  Taunton  Beaervoir  &  Flowage 
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Company.  "*  for  the  pun)ose  of  aiding  in  the 
supplying  themselves  with  water  bj  the  res- 
ervoir dam,"  and  appointed  Willard  Lover- 
inff,  one  of  the  owners  of  the  Whittenton 
mills,  their  agent,  from  time  to  time,  as  the 
damages  for  flowing  should  become  due,  to 
collect  their  proportions  thereof,  and  to  my 
the  same  to  the  owners  of  lands  flowed.  The 
annual  damages  for  flowing  were  in  the  same 
vear  flzed  by  agreements  at  $1,842.89,  and 
have  not  since  been  changed.  These  damages 
are  fair  and  reasonable.  From  that  time  to 
the  present.  Levering  (who  died  in  1876)  and 
the  successive  owners  of  the  Whittenton  mills 
have  continued  without  objection,  in  behalf 
of  the  owners,  from  time  to  time,  of  the 
several  mills,  under  the  name  of  the  Taunton 
Reservoir  A  Flowage  Company,  to  coflect 
from  said  mill  owners  and  to  pay  out  aaid 
damages  for  flowing,  and  to  repair  the  reser- 
voir dam,  and  to  dnw  water  from  the  reser- 
voir, and  to  collect  from  the  several  mill 
owners  their  respective  shares  of  the  expense 
thereof.  The  defendant,  however,  without 
assenting  thereto  or  dissenting  therefrom, 
otherwise  than  is  herein  stated,  refused  from 
time  to  time,  as  said  charges  accrued,  to  pay 
any  part  thereof,  on  the  eround  that  he  had 
not  used  the  water.  Bills  for  the  annual 
expense  of  maintaining  the  reservoir  dam  as 
rendered  to  the  several  mill  owners  were 
usually  made  out  under  the  general  state- 
ment ^To  Flowage,"  without  setting  forth 
items  for  repairs  or  for  drawing  the  water ; 
but  sometimes  the  bills  were  itemized.  In 
1886,  the  reservoir  dam  having  been  in  J  and 
by  a  freshet,  it  was  repaired  at  an  expense  of 
$Md.l2,  and  the  owners  of  all  of  said  mills 
paid  their  proportional  shares  of  such  ex- 
pense.  From  the  time  of  the  execution  of  the 
above  agreement  to  the  present,  the  use  of 
the  reservoir  dam,  except  as  herein  stated, 
has  been  in  accordance  with  the  terms  of  the 
agreement,  and  no  person  has  objected  thereto 
or  made  any  claim  inconsistent  therewith; 
and  all  the  mills,  when  operated,  have  had 
the  enjoyment  of  the  head  of  water  created 
by  said  reservoir  dam,  and  of  the  reserve 
waters  thereby  stored,  and  no  person  other 
than  the  owners,  from  time  to  time,  has  nsed 
the  same,  or  had  any  interest  therein.  The 
water  rights  belonging  to  the  two  lower-mill 
privileges  have  been  legally  extinguished  by 
abandonment.  The  defendant's  mill  baild- 
ings  are  standing;  the  water  wheels  are  in 
position ;  but  the  dam  at  his  mill  was  carried 
away  by  a  flood  a  few  months  before  the  con- 
veyance to  him ;  and  he  has  not  operated  the 
mrll  or  used  the  water  power,  but  he  has  not 
abandoned  the  same. 

The  defendant  contends  that  the  above 
agreement,  whereby  the  Taunton  Reservoir  A 
Flowage  Company  was  formed,  was  for  a 
partnership,  and  was  one  which  the  corpora- 
tions were  not  authorized  to  make,  under  the 
decision  in  Whiitenkm  MUU  t.  Upton,  10 
Gray,  682.  We  have  no  occasion  to  oonsider 
that  question.  This  agreement  is  referred  to 
for  the  purpose  of  showing  the  practical  con- 
struction put  upon  the  grant  to  Richmond, 
and  for  this  porpose  it  may  be  looked  at» 
whether  valid  or  invalid.  The  right  of  the 
plaintiff  to  maintain  tfas  bill  in  equity  doss 
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■ot  depend  upon  that  agreement.  The  own- 
en  of  the  defendant's  mill,  from  the  time  of 
tbe  ocmyeyanoe  to  Richmond,  in  1888,  down 
to  the  time  of  its  conyeyanoe  to  the  defend* 
ant,  have  annually  contributed  one  fifth  of 
the  damages  for  flowing  caused  by  the  reser- 
Toir  dam,  and  one  fifth  of  the  expense  of  re- 
pairing the  same,  and  one  fifth  of  the  com- 
pensation for  drawing  the  water  from  the 
same ;  and  during  saicl  period,  and  from  the 
time  said  reseryoTr  dam  was  built,  the  motiye 
power  of  said  mill  has  been  furnished  by  the 
water  drawn  from  said  reserroir,  except  that, 
since  steam  came  into  general  use,  steam 
power  has  also  been  employed.  But  since 
1890  the  defendant  has  refused  to  make  such 
contribution.  The  owners  of  the  two  lowest 
priyileges  contributed  in  like  manner  their 

Sroportion  as  fixed  by  the  award  referred  to, 
own  to  the  time  of  the  extinguishment  of 
their  water  privileges ;  and  the  owners  of  the 
two  upper  privileges  have  also  paid  their  re- 
spective proportions  according  to  the  award. 
Such  being  the  facts,  we  come  now  to  con- 
sider the  question  of  the  defendant's  right 
and  liability.  The  reservoir  would  natu- 
rally be  of  some  benefit  to  the  lower- mill 
privileges,  without  any  express  grant.  But 
upon  the  construction  of  the  deed  to  Rich- 
mond, taken  by  itself  alone,  and  without  ref- 
erence to  what  followed,  there  would  be 
strong  resflon  for  holding  that  some  right, 
the  extent  of  which  is  not  defined,  in  the 
water  power  created  by  the  reservoir  dam, 
was  intended  to  be  included  in  the  grant. 
This  water  power  was  in  actual  use  at  the 
time  of  the  grant,  and  was  essential  to  the 
reasonable  enjoyment  of  what  was  in  terms 
granted.  Moreover,  the  reference  in  the  deed 
to  the  rights  of  the  Bristol  Print- Works  Com- 
pany under  the  deed  (then  recent^  of  the  grant- 
or to  that  company  shows  clearly  that  it  was 
understood  that  some  right  in  the  water 
power  created  by  the  reservoir  was  included 
in  that  deed.  The  provision  binding  Rich- 
mond and  his  heirs  and  assigns  to  pay  one 
fifth  part  of  the  damages  caused  by  the  flow- 
ing to  some  extent  implies  that  a  similar 
right  was  intended  to  be  granted  to  Richmond 
and  his  heirs  and  assigns.  The  conveyance 
includes,  in  broad  terms,  "all  and  singular 
the  rights,  privileges,  easements,  and  ap- 
purtenances to  the  said  land  in  any  wise  be- 
longing or  appertaining,  and  all  the  streams, 
dam,  water  power,  and  privileges,  and  head 
and  fall  of  water,  'with  all'  the  rights,  priv- 
ileges, easements,  and  appurtenances  thereto 
belonging,  and  which  have  been  or  of  right 
can  be  used  or  enjoyed  therewith. "  It  would 
seem,  therefore,  even  upon  the  deed  alone, 
when  construed  in  view  of  the  facts  then  ex- 
isting, that  some  right  in  the  power  created 
by  the  reservoir  dam  was  by  Implication  in- 
cluded. The  plaintiff  has  cited  several  cases 
to  show  that  there  is  an  implied  srant  of 
whatever  within  the  grantor's  power  Is  neces- 
sary to  the  beneflciafenjovment  of  the  thins 
granted ;  and  others  may  be  found  collected 
in  Ooie  v.  Miiuft,  158  Mass.  577 .  585.  In  this 
respect  the  deed  to  Richmond  is  not  like  the 
deeds  which  were  under  consideration  in 
Broee  w.  TmU,  4  Allen,  808,  and  Whitnati  v. 
WhsOer  Oo€Utn  MOU,  151  Mass.  888^  7  L.  R. 
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A.  618,  cited  bv  the  defendant.  But  this 
construction  of  the  deed,  if  otherwise  doubt- 
ful, is  made  very  clear  by  the  subsequent  acts 
of  the  parties.  The  whole  plan  was  to  treat 
the  reservoir  as  existin|[  for  the  common  bene- 
fit of  all  the  mill  privileges  which  have  been 
mentioned.  This  is  shown  especially  by  the 
agreement  in  1885,  and  by  the  voluntary  as- 
sociation formed  by  the  owners  of  the  sev- 
eral mills  in  1852,  under  the  name  of  the 
Taunton  Reservoir  &  Flowage  Company.  The 
deed  of  1874,  in  the  defendant's  diain  of  title, 
refers  to  both  of  these.  The  two  deeds  to  the 
defendant  himself,  in  1889,  both  contain  a 
1  Ike  reference.  The  action  of  al  I  the  defend  - 
ant's  predecessors  in  title,  and  of  the  owners 
of  the  other  privileges,  has  from  the  begin- 
ning been  in  accordance  with  this  view  as  to 
the  title.  We  find  nothing  tending  in  any 
degree  to  show  that  anv  other  view  was  ever 
taken  till  after  the  defendant's  purchase,  in 
1889.  Looking,  therefore,  at  the  deed  itself 
under  which  the  defendant's  title  is  derived, 
and  at  the  subsequent  acts  of  the  parties  in 
interest,  we  are  of  opinion  that  a  ri^ht  to  have 
the  use  and  benefit  of  the  reservoir  was  in- 
cluded in  the  grant  to  Richmond  and  his  heirs 
and  assigns,  and  that  such  right  has  descended 
to  the  defendant.  The  extent  of  this  right, 
and  the  manner  of  defining  and  enforcing  it, 
we  need  not  now  consider. 

The  question  then  arises,  whether  a  court 
of  equitv  should  enforce  against  the  present 
owner  of  the  premises  the  stipulation  in  the 
deed  that  Richmond  and  his  heirs  and  assigns 
idiould  pay  one  fifth  part  of  the  sums  paid  for 
flowing  or  damages  to  the  proprietors  of  lands 
above  the  reservoir  dam.  In  England  it  seems 
to  be  the  tendencv  of  recent  decisions  to  hold 
that  the  burden  of  a  covenant,  unless  possibly 
one  which  amounts  to  a  grant,  never  at  law 
runs  with  the  land,  except  as  between  land- 
lord and  tenant;  and  tnat  in  equity  the 
court  will  not,  as  against  assigns,  enforce 
covenants  calling  for  "the  payment  of  money, 
but  only  covenants  which  are  merely  re- 
strictive as  to  tbe  use  of  the  land.  Haywood 
V.  Brunnoiek  Bsrinanent  Ben.  Bidg,  Soe,  L. 
R.  8  Q.  B.  Div.  408 ;  Atuterberrif  v.  (Mham, 
L.  R.  89  Ch.  Div.  750;  OUgg  v.  HandM,  L. 
R.  44  Ch.  Div.  504;  Gale,  Easements,  6th 
ed.  61,  62 ;  Goddard,  Easements,  4th  ed.  24. 
This  doctrine  has  not  usually  been  accepted 
in  tbe  United  States.  It  has  been  held  in 
many  decisions  in  this  commonwealth  and 
elsewhere  that  at  law  the  burden  of  a  cove- 
nant may  run  with  the  land.  Savage  v. 
Maeon,  8  Gush.  600 ;  Bronson  v.  Coffin,  108 
Mass.  175,  11  Am.  Rep.  885 ;  Biehardaon  t. 
Tobey,  121  Mass.  457,  28  Am.  Rep.  288 ;  King 
V.  Wigia,  155  Mass.  444 ;  Joy  v.  &.  Louis,  188 
U.  8.  1,  84,  84 L.  ed.  843,  858;^'^  v.  John- 
eon,  104  111.  Ill ;  EaOett  v.  Sindair,  76  Ind. 
^9;J^orflsetY.  OromweU,  64  N.  G.  1 ;  8Pom. 
£q.  Jur.  S  1295.  It  has  also  often  been  held 
elsewhere  that  a  provision  like  that  contained 
in  the  deed  to  Richmond  is  itself  a  covenant 
binding  upon  the  grantee  and  his  heirs  and 
assigns ;  that  it  will  run  with  the  land ;  that 
it  is  valid  in  law ;  and  that  the  relief  granted 
by  a  court  of  equity  is  not  to  be  limited  to 
those  covenants  which  are  merely  restrictive, 
but  will  be  extended  to  covenants  to  do  posi- 
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tiTe  acts  inToWiiig  the  expenditure  of  money. 
BuTbank  t.  POUtmry,  48  N.  H.  475,  97  Am. 
Dec.  688;  JKellogg  v.  BMn$on,  6  Vt.  276,  27 
Am.  Dec.  650 ;  AUaniie  Dock  Co.  ▼.  Leatitt, 
54  N.  Y.  85,  18  Am.  Rep.  556;  Bawen  ▼. 
Beck,  M  N.  T.  86,  46  Am.  Rep.  124;  FinUy 
T.  Simpson,  22  N.  J.  L.  811,  58  Am.  Dec. 
252 ;  Sparkinan  ▼.  Oow,  44  N.  J.  L.  252 ; 
Maynard  ▼.  Moore,  76  N.  C.  158;  Georgia 
SoutJiem  B,  Co,  ▼.  Beetes,  64  Qk,  492 ;  Oon- 
duiit  T.  Bon,  102  Ind.  168 ;  MaoDon  t.  Lam, 
Id.  864.  See,  also,  Rawle,  Covenant«,§  272, 
note.  In  this  commonwealth,  however,  it  has 
been  held  that  such  a  provision  in  a  deed  poll 
does  not  constitute  a  technical  covenant. 
Paritih  v.  Whitney,  8  Gray,  516  Maine  v. 
Cumeton,  98  Mass.  817 ;  martin  v.  Drinan, 
128  Mass.  516.  In  Kennedy  v.  (hoen,  186 
Mass.  199,  the  court  followed  the  earlier 
decisions  in  saying  that  such  a  provision  is 
not  technically  a  covenant  running  with  the 
land,  because  the  grantee  sealed  nothing,  but 
that  it  is  rather  **a  mere  personal  obligation, 
imposed  upon  and  assumed  by  the  grantee, 
and  bindin^upon  him  and  his  legal  representa- 
tives as  an  implied  contract  entered  into  with 
the  grantor,"— ^ an  obligation  which,  if  en- 
forceable at  all  against  the  purchasers,  is  to 
be  enforced  against  them  by  a  court  of  equity 
alone. "  That  case  did  not  call  for  the  de- 
termination of  the  question  whether  'such 
equ i table  remedy  ez isted  or  not.  The  present 
case,  however,  raises  that  Question.  An  or- 
dinary easement  binding  tne  granted  prem- 
ises may  be  created  in  favor  of  the  grantor, 
his  heirs  and  assi^ps,  by  words  contained  in 
a  deed  poll.  Atkins  v.  Bordman,  2  Met.  457, 
462,  87  Am.  Dec.  100 ;  Bofioen  t.  Conner,  6 
Gush.  182,  185.  The  grantee's  acceptance 
of  the  deed  subjects  the  granted  estate,  both 
in  his -own  hands  and  in  the  hands  of  all 
others  who  may  come  in  under  him,  to  the 
easement  reserved.  And  we  see  no  eood  rea- 
son why,  under  circumstances  like  those 
existing  in  the  present  case,  an  easement  or 
servitude  calling  for  the  performance  of  posi- 
tive acts  may  not  also  be  created  in  like 
manner.  This  seems  to  be  implied  by  the 
language  of  the  court  in  Dyer  v.  Sanford,  9 
Met.  895,  408,  48  Am.  Dec.  899.  See  also 
Maine  v.  Oumston,  98  Mass.  817;  SehtDoerer 
T.  BoyUt&n  Market  Asso.  99  Mass.  285,  297, 
298 ;  Wolntm  t.  ffenshaw,  101  Mass.  198,  8 
Am.  Rep.  888.  It  is  binding  upon  the  origi- 
nal grantee,  and  his  assigns  with  notice  are 
bound  in  like  manner,  at- least  to  the  extent 
that  the  performance  of  the  duty  may  be 
charged  upon  the  land  to  which  they  succeed. 
The  general  doctrine  of  the  equitable  en- 
forcement of  agreements  concerning  the  oc- 
cupation and  mode  of  use  of  real  estate  is 
explained  in  the  familiar  cases  of  Whitney 
v.  Union  R  0?.,  11  Gray,  859,  71  Am.  Dec. 
715 ;  and  Parker  v.  Nightingale,  6  Allen,  341, 
88  Am.  Dec.  632.  We  are  brought,  therefore, 
to  the  conclusion  that  the  obligation  imposed 
by  the  deed  to  Richmond  may  be  enforced  as 
an  obligation  in  the  nature  of  a  servitude 
upon  the  estate  of  the  defendant,  though  not 
as  a  personal  obligation  of  the  defendant. 

The  final  question  which  we  have  to  de- 
termine is,  whether  the  plaintiff  is  entitled 
to  recover  one  fifth  part  of  the  cost  of  repairs 
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upon  the  reservoir  dam  and  of  the  plaiotiff'i 
compensation  for  drawing  the  water,  ss  veil 
as  one  fifth  part  of  the  sum  paid  for  flowing. 
The  deed  to  Richmond  does  not  in  terms  in- 
clude such  cost  of  repairs.     The  langusj^  is 
that  Richmond  and  his  heirs  and  asngiti 
''shall  be  held  and  obliged  at  all  times  to 
pay  to  the  Taunton  Manufacturing  Company, 
their  successors  and  assigns,  one- fifth  pan  of 
all  sums  which  thev  may  be  held  or  agree  to 
pay  for  flowaee  or  damages  to  the  proprietoa 
of  any  lands  by  reason  of  any  dam  mtde  or 
which  may  be  made  by  said  Taunton  Manu- 
facturing Company,   or  their  succeaaon  or 
assigns  of  any  part  of  the  estate  of  the  said 
Taunton  Manufacturing  Company,  npoo  snj 
stream  or  waters  flowing  to  their 'mil  1l* 
This  language  does  not  admit  of  a  ooratruc- 
tion  which  will  bind  Richmond  and  his  hein 
and  assies  to  pay  for  repairs  of  the  dua. 
It  is  limited  to  sums  paid  for  flowing  to  the 
proprietors  of  other  lands.     Indcpendeotl  v  of 
this  provision,    the  relation  of  the  partita 
growing  out  of  the  conveyance  of  the  mill 
privilege  and  water  power  would  not  bind 
the  grantees  to  pay  any  part  of  the  oset  of 
such  repairs.    The  right  which  was  granted 
in  respect  to  the  reservoir  was  not  any  in- 
terest in  the  dam,  but  merely  some  ri^ht 
in  respect  to  the  flow  of  water  in  addition 
to  that  which  the  grantee  would  take  si  ri- 
parian owner.   The  ownership  and  immediate 
control  of  the  dam  remained  with  the  gnator. 
The  duty  of  exercising  due  care  to  make  it 
safe   rested   with  the   nantor  alone.    Tbe 
grantor  and  grantees  did  not  become  joint 
owners  of  the  dam,  and  would  not  be  Jointly 
liable  for  damages  in  case  of  ito  giving  wty, 
by  reason  of  negl  i  gent  construction.    A  riglit 
to  have  a  quantity  of  water,  in  addition  to 
the  natural  flow  of  the  stream,  sent  down  from 
the  reservoir,    does  not   carry  with  it  in 
ownership  in  the  reservoir  dam.    The  sgrM- 
ment  between  the  Taunton  Manufacturing 
Company  and  James  K.   Mills  and  others, 
whidi  was  made  a  part  of  the  deed  from  tiie 
former  to  the  latter  in  1835,  is  sigoifictnt  is 
showing  the  mode  in  which  it  was  then  no- 
derstood  that  the  water  was  to  be  used ;  but 
Richmond  was  not  a  party  to  It,  nor  does 
the  agreement  contain  anything  to  show  thit 
it  was  understood   that  he   was  to  beir  a 
part  of  the  cost  of  making  repairs.    Tbe 
agreement  entered  into  by  the  varioasmill 
corporations  in  1852,  under  the  name  of  tbe 
Taunton  Reservoir   &  Flowage  Company, 
contained  nothing  in  respect  to  the  costof 
repairs,  so  far  as  it  shown  by  the  ap«d 
statement  of  facts. 

No  distinct  acrreement  or  stipulation  belof 
shown  calling  "for  the  payment  of  one  txy^ 
of  the  cost  of  maintaining  tl»e  dam,  we  biw 
to  consider  whether  a  servitude  has  been  im- 
posed on  the  defendant's  land  by  prescrii)- 
tion,  requiring  such  contribution.  It  )» 
agreed  that  the  owners  of  the  defeodsnti 

Sroperty,  "from  the  time  of  its  conveyance  to 
ichmond,  in  1888,  down  to  the  time  of  itt 
conveyance  to  the  defendant,  ha?c  annuiiij 
contributed  one  fifth  of  the  flowage  dsmacw 
caused  by  the  reservoir  dam,  and  one  fifth  ol 
the  expense  of  repairing  the  same,  and  one 
fifth  of  the  compensation  for  dnwbif  w 
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r  from  the  muim  ;  and  during  said  period, 
and  from  the  time  said  reaervoir  dam  was 
"built,  the  motive  power  of  said  mill  has  been 
f  umiahed  by  the  water  drawn  from  said  reser- 
woir.*  After  describing  the  agreement  of 
1863  between  the  Tarious  mill  corporations, 
tbe  statement  of  facts  recites  that,  from  that 
time  down  to  the  present,  Loyering  and  the 
Bucoessiye  owners  of  Whlttenton  mills  have 
continued  without  objection  to  collect  from 
the  owners  of  the  several  mills  ^the  flowage 
damages,  and  repair  the  reservoir  dam,  and 
draw  water  from  the  reservoir,  and  collect 
from  the  several  mill  owners  the  respective 
shares  of  the  expense  tbeieof . "  The  one  party 
collected  the  money  as  a  right;  the  other 
Xwid  it  as  a  duty.  It  would  seem  that  the 
evidence  is  sufficient  to  establish  such  a  serv- 
itude by  prescription,  if  in  law  such  a 
servitude  can  be  so  created. 

The  duty  is  of  the  same  character  as  that 
which  is  created  by  the  provision  in  the  deed 
to  Richmond,  binding  him  and  his  assigns 
to  pay  one  fifth  of  the  sum  paid  for  flowing.. 
Its  connection  with  the  estate  and  rights 
granted  is  equally  close.  A  covenant  to 
make  the  payments  would  run  with  the  land. 
A  duty  imposed  on  the  grantee  and  his  as- 
signs by  stipulation  in  the  deed  would  be  en- 
forced in  equity  against  the  land.  We  see  no 
reason  why  the  same  duty  may  not  be  estab- 
lished by  prescription,  in  JDiaru  v.  Badger, 
12  Mass.  65,  it  was  recognized,  though  not 
expressly  decided,  that,  where  the  owner  of 
a  close  had  an  ancient  right  to  take  water 
from  a  well  and  pump  situated  on  another 
close,  he  miffht  be  bound  by  prescription  to 
keep  the  welland  pump  in  repair.  It  is  well 
established  that  there  may  be  a  prescriotive 
duty  to  maintain  fences  (BroTUon  v.  Coffin, 
108  Mass.  175,  185,  11  Am.  Rep.  885,  and 
cases  cited)  ;also,  ways  (MiddlefieldY,  Church 
MiUi  KniUing  Oo.  160  Mass.  267).  See  also 
l4fnn  V.  TuTMT^  Cowp.  86;  Anonymotu, 
Lofft,  556,  where  it  was  held  that  there  may 
be  a  prescriptive  duty  of  keeping  the  bed  or 
banks  of  a  stream  in  order.  So,  where  a  res- 
ervoir dam  is  maintained  for  the  benefit  of 
several  estates,  the  duty  of  repairs  in  whole 
or  in  a  specified  proportion  may  be  estab- 
lished by  prescription  as  a  charge  against  one 
of  the  estates  in  interest.  The  duty  of  pay- 
ing one  fifth  of  the  reasonable  compensation 
for  dbrawing  water  rests  on  the  same  grounds. 
For  these  reasons,  in  the  opinion  of  a  major- 
ity of  the  court,  the  payment  of  the  whole 
sum  claimed  mav  be  enforced  against  the 
land  of  the  defendant. 

Decree  for  the  plaintiff. 

Field,  Ch,  </.,  dissenting: 

I  am  unable  to  agree  to  the  opinion  of  a 
majority  of  the  court.  That  opinion,  in  ef- 
fect, is  that  there  has  been  acquired  by  pre- 
scription an  easement  or  servitude  in  the  land 
of  the  defendant  being  the  ** Brick  Mill,"  so 
called,  and  its  appurtenances,  whereby  that 
land  is  bound  to  contribute  one  fifth  part  of 
the  annual  fiowage  damages  caused  by  the 
reservoir  dam  as  erected  by  the  Taunton  Man- 
ufacturing Company  In  1832,  and  one- fifth 
part  of  the  reasonable  expenses  incurred  in 
repa/r/ng  that  dam,  and  one  fifth  part  of  a 


reasonable  compensation  for  the  time  and 
labor  expended  in  drawing  water  from  the 
reservoir,  in  accordance  with  the  require 
ments  of  the  agreement  of  1835.  The  case 
was  submitted  upon  an  agreed  statement  of 
facts.  The  defendant  acquired  his  title  to  the 
brick  mill  and  its  appurtenances  by  two 
deeds,  each  dated  July  12,  1889.  At  that 
time  the  dam  on  the  estate  conveyed  to  the 
defendant  had  been  carried  away,  and  had  not 
been  rebuilt,  but  the  mill  buildings  were 
standing  and  the  water  wheels  were  in  posi- 
tion, and  this  condition  of  things  has  re- 
mained to  the  present  time.  The  defendant 
has  never  operated  the  mills  or  used  the  water 
power,  although  he  has  not  abandoned  any 
rights  he  may  have  in  the  water  power  or  in 
the  reservoir. 

It  is  agreed,  among  other  thinffs,  as  fol- 
lows: ^The  defendant,  at  the  tune  he  ac- 
cepted his  deeds,  did  not  have  actual  knowl- 
edge of  the  contents  of  the  award  alleged 
therein  to  have  been  delivered  to  him,  or  of 
any  of  the  agreements  herein  mentioned  ;  but 
the  said  awaxd  and  agreements,  and  the  books 
of  the  Taunton  Reservoir  &  Flowage  Com- 
pany, running  back  for  more  than  forty 
years,  were  then,  and  ever  since  have  been.  In 
the  possession  of  the  plaintiff,  and,  upon  in- 
quiry, the  defendant  could  at  any  time  have 
ascertained  all  facts  which  are  herein  stated, 
although  he  had  no  actual  knowledge  of  the 
existence  of  the  said  books  or  agreements 
This  statement  shall  not,  however,  be  so  con- 
strued as  to  exclude  a  finding  on  the  facts 
stated  of  constructive  knowledge."  Neither 
the  defendant  nor  any  of  his  predecessors  in 
title,  while  owners  or  occupiers  of  the  estate, 
were  parties  to  any  of  these  agreements  or  to 
the  award. 

There  is  much  discussion  in  the  opinion  of 
the  majority  of  the  court  upon  the  effect  of 
the  deed  of  the  defendant's  premises  from  the 
Taunton  Manufacturing  Company  to  Charles 
Richmond,  dated  September  6,  1833,  and  of 
the  mesne  conveyances  under  which  the  de- 
fendant claims  title,  as  well  as  of  the  two 
deeds  to  the  defendant,  although  this  discus- 
sion seems  not  absolutely  necessary  to  the  de- 
cision. In  the  deed  to  Richmond  it  is  stipu- 
lated that  the  grantee,  his  heirs  and  assigns,, 
''shall  be  held  and  obliged  at  all  times  to  pay 
to  the  Taunton  Manufacturing  Company, 
their  successors  and  assigns,  one  fifth  part  of 
all  sums  which  they  may  be  held  or  agreed 
to  pay  for  fiowage  or  damages  to  the  pro- 
prietors of  any  lands  by  reason  of  any  dam 
made,  or  which  may  be  made,  by  said  Taun- 
ton Manufacturing  Company,  or  their  succes- 
sors or  assigns  of  any  part  of  the  estate  of  the 
said  Taunton  Manufacturing  Company,  upon 
any  streams  or  waters  flowing  to  their  mills. " 
This  provision  is  referred  to  in  subsequent 
deeds.  It  covers,  however,  only  one  fifth 
part  of  the  damages  for  flowage,  and  does  not 
include  any  part  of  the  expenses  of  repairs 
of  the  reservoir  dam  or  of  drawing  off.  the 
water  of  the  reservoir. 

It  is  coDceded  by  the  majority  of  the  court 
that,  under  our  decisions,  these  stipulations 
on  the  part  of  the  grantees  in  the  several 
deeds  do  not  constitute  technical  covenants 
on  their  part,  because  they  are  deeds  poll. 
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The  decision  of  a  majority  of  the  court  does 
not  proceed  on  the  ground  of  any  promise, 
express  or  to  be  implied,  on  the  part  of  the 
defendant  to  perform  the  stipulations  on  the 
part  of  the  cnrantee  in  the  deed  to  Richmond, 
or  the  stipulations  on  the  part  of  the  grantees 
in  any  of  the  subsequent  aeeds  which  consti- 
tute the  defendant's  chain  of  title.  The  de- 
cree is  not  against  the  defendant  personally, 
but  it  is  a  decree  against  his  land;  and  it 
establishes  a  charge  against  this  land,  not 
only  for  one  fifth  of  the  damages  caused  by 
flowage,  but  also  for  one  fifth  of  the  expenses 
of  the  repairs  of  the  reservoir  dam  and  of 
drawing  off  the  water.  The  decree  proceeds 
on  the  ground  of  a  right  acquired  by  prescrip- 
tion more  comprehensive  than  anything  con- 
t-ained  in  an^r  of  the  deeds  under  which  the 
defendant  claims  title,  which  is  in  the  nature 
of  an  easement  or  servitude  inherent  in  the 
land,  but  which  does  not  involve  any  per- 
sonal obligation  upon  the  owner  of  the  land. 

To  establish  this  easement  or  servitude,  the 
majority  of  the  court  rely  upon  the  follow- 
ing statement  of  the  aerrced  statement  of 
facts :  ''The  owners  of  the  Brick  mill,  from 
the  time  of  its  conveyance  to  Charles  Rich- 
mond, in  1883,  down  to  the  time  of  its  con- 
veyance to  the  defendant,  have  annually  con- 
tributed one  fifth  of  the  flowage  damages 
caused  by  the  reservoir  dam,  and' one  fifth  of 
the  expense  of  repairing  the  same,  and  one 
fifth  of  the  compensation  for  drawing  the 
water  from  the  same ;  and  during  said  period, 
and  from  the  time  said  reservoir  dam  was 
built,  the  motive  power  of  said  mill  has  been 
furnished  by  the  water  drawn  from  said  reser- 
voir, except  that,  since  steam  came  into 
general  use.  steam  power  has  also  been  em- 
ployed. "  The  effect  of  the  decision  seems  to 
be  that  when  ernj  one  buys  a  mill  privilege 
on  a  stream  which  at  the  time  of  the  pur- 
chase is  unused,  because  the  dam  on  the 
privilege  has  been  carried  away,  if  the  stream 
has  on  it  a  reservoir  dam  belonging  to  other 
persons  some  distance  above,  and  if,  as  a  fact, 
his  predecessors  in  title  have  maintained  the 
dam  on  the  mill  privilege,  and  used  the  mill, 
and  have  also  contributed  to  the  maintenance 
of  the  reservoir  for  more  than  twenty  ^ears 
continuously,  an  easement  or  servitude  is  ac- 
quired by  prescription  in  the  land  which  con- 
stitutes the  mill  privilege,  for  the  benefit  of 
the  owners  of  the  reservoir,  or  as  appurtenant 
to  the  reservoir,  to  have  this  contribution 
continued  payable  out  of  the  land,  even  al- 
though the  purchaser,  at  the  time  of  the  con- 
Teyance  of  the  mill  privilege  to  him,  knew 
nothing  of  any  such  contribution,  and  the 
registry  of  deeds  contained  no  information  on 
the  subject. 

With,  perhaps,  one  or  two  exceptions,  ease- 
ments in  land  are  passive  in  their  character, 
and.  when  acquired  by  prescription,  consist 
in  the  right  to  use  the  servient  tenement  in 
a  certain  marner  defined  by  an  adverse  user 
continued  foi  the  re<iuisite  period  of  time, 
e9  L.  R.  ▲. 


and  thev  are  acauired  by  notorious  acts  done 
on  the  land  under  a  claim  of  right.  Pay- 
ments^of  varying  sums  of  mone^  from  year  to 
year  by  an  owner  of  a  mill  privilege  to  the 
owners  of  a  reservoir  situated  on  the  stream 
some  distance  above  the  privilege  are  not  in 
their  nature  notorious  acts  done  on  the  mill 
privilege.  It  is  said  that  there  may  be  a 
prescriptive  duty  to  maintain  fences  and 
ways ;  and  Bronsan  v.  (hffln,  108  Mass.  175, 
11  Am.  Rep.  835,  and  MiddUnM  v.  Church 
Mills  Knitting  Co.,  160  Mass.  267,  nrc  cited. 
The  actual  decision  in  Bronson  v.  Coffin  was 
upon  the  effect  of  a  covenant  of  the  grantor 
in  a  deed.  MiddUfldd  v.  Church  MiiU  Knit- 
ting Co.  was  decided  upon  a  demurrer  to  the 
declaration,  and  it  was  said  that  the  duty  of 
the  defendant  to  maintain  the  highway  wjs 
"sufficiently  alleged  for  the  purposes  of  the 
case  at  bar.  ^  The  manner  in  which  that  duty 
originated  did  not  appear  in  the  declanition. 
But  if  it  be  conceded,  without  expressing  any 
opinion  on  the  subject,  that  a  duty  to  main- 
tain fences  and  repair  ways  can  be  established 
by  prescription  or  by  covenant,  these  are  con- 
fessedly exceptions  to  the  general  rule  that 
an  active  duty  can  be  attached  to  land.  To 
deduce  from  these  exceptions  the  rule  that  an 
active  duty  can  be  attached  to  land  by  pre- 
scription to  pay  money  from  time  to  time  for 
the  maintenance  of  an  artificial  reservoir  of 
water  belonging  to  other  persons,  miles  away 
from  the  premises,  which  is  a  permanent  ease- 
ment in  the  land,  Whether  the  water  is  used 
or  not,  is,  60  far  as  I  know,  attaching  un- 
usual incidents  to  land,  for  which  there  is  no 
precedent.  Secret  liens  or  interests  in  land, 
a  knowledge  of  which  cannot  be  obtained  by 
a  view  of  the  land  itself,  or  by  a  search  in 
the  proper  registry  of  deeds,  certainly  ought 
not  to  be  extended.  As  the  decision  of  the 
majority  of  the  court  rests  upon  the  doctrine 
of  prescription,  I  do  not  consider  whether 
such  incidents  as  are  attached  to  the  land  of 
the  defendant  by  the  decision  can  be  at- 
tached to  land  by  covenants  in  a  deed,  or 
whether,  in  the  present  case,  from  the  stipu- 
lations in  the  deed  poll  which  concern  the 
duty  of  the  grantees,  a  promise  can  be  im- 
plied against  the  present  defendant  to  per- 
form these  stipulations,  as  a  continuing 
promise,  to  whosoever  maintairr  the  reser- 
voir, or  whether  the  deeds  can  be  construed 
as  deeds  upon  the  condition  that  these  stipu- 
lations shall  be  performed.  Neither  do  I 
consider  whether  a  court  of  equity  in  this 
commonwealth  will  enforce  stipulations  for 
the  payment  of  money  contained  in  a  deed 
poll  against  the  assigns  of  the  grantee.  I 
dissent  from  the  doctrine  that,  on  the  facts 
agreed  in  the  present  case,  an  easement  In  the 
defendant's  land,  of  the  kind  described  in 
the  opinion  of  the  majority  of  the  court,  has 
been  established  by  prescription. 

Holmes  and  Lathrop*  t//.»  ooucor  is 
this  dissent 


Bloxham  t.  OoNsuMEBfi'  Blbctbic  Ligbt  a 


ROa 


FBOMDA  SUPREME  COURT 


W.  D.  BLOXHAM,  Comptroller,  Apfi., 

CONSUMERS'      ELECTRIC    LIGHT     i 
STREET  R.  CO. 

( FJa. ) 

<1  •  The  word  **rtdltomA/*  in  its  broadest 
eignlfleatlont  inelndee  a  street  rail^ 
road*  Whea  the  word  is  used  In  a  statute  tbete 
Is  no  definite  mle  of  construction  as  to  whether 
it  iDOludes  street  railroads.  It  may,  or  It  may 
not,include  them.  The  meanlngr  of  the  word  must 
depend  upon  the  context  and  the  veneral  tntent 
of  the  statute  In  which  It  is  used. 

8.  Besides  jndieialoonstmetion  of  stat- 
utes there  is  known  to  the  law  an- 
other  kind  of  construction.   This   kind  of 

*  construction  has  especial  application  to  statutes 
for  the  regulation  of  the  diflTerent  departments 
of  the  government,  and  is  the  interpretation  put 
upon  them  by  the  actual  administration  of  them 
hy  auoh  departmeots.  As  distloguished  from  ju- 
dicial oonstructioa,  it  is  called  the  practical  con- 
struction of  statutes. 

8.   A  practical  construction  of  a  statute 

.  by  a  governmental  department,  while  not  of 
such  high  authority  as  a  Judicial  interpretation 
of  the  act,  is,  when  not  in  conflict  with  the  con- 
stitution or  the  plain  intent  of  the  act,  of  great 
persuasive  force  and  efficacy. 

4.  The  contention  is  made  that  a  street 
railroad  extending  alon^  the  streets 
of  a  single  city*  &nd  wholly  located  within  a 
single  county,  is  not  a  railroad  in  the  contempla- 
tion of  our  statute  requiring  railroads  to  be  as- 
sessed for  taxation  by  the  comptroller  of  the 
atate,  and  that  the  same  can  be  assessed  for  taxes 
only  by  tbe  county  tax  assessor.  For  more  than 
twelve  years  past  the  comptroller  of  the  state 
han,  under  the  act  in  question,  or  acts  of  similar 
import,  assessed  all  railroads  for  taxation,  in- 
cluding street  railroads  located  in  a  single  city 
and  county.  The  taxes  have  always  been  paid  to 
the  state  upon  such  street  railroads,  upon  such 
assessments,  without  objection;  the  legislature 
with  knowledge  of  such  practice  has  several 
times  i-epealed  the  statute  containing  such  pro- 
vision, and  passed  other  acts  containing  similar 

I  provisions;  thouBiinds  of  dollars  having  been  col- 
lected under  such  aaseasments,  and  no  objection 
made,  and  no  attack  upon  tbe  validity  of  the 
same.  HeiUL,  that  such  practical  construction  of 
the  act  by  an  executive  department  of  the  gov- 
ernment is  a  matter  of  which  the  court  can  take 
Judicial  notice,  and  that  under  the  circum- 
stances stated  the  greatest  deference  and  re- 
spect should  be  paid  to  the  same,  and  that  the 
same  should  not  be  interfered  with. 

ft«  The  coorts  cannot  enjoin  an  <illicer 
of  the  state  from  the  collection  of  the  state*8 
taxes  merely  because  they  think  he  might  adopt 
a  mode  which  would  be  fairer  and  more  equita- 
ble. If  the  mode  he  Is  pursuing  is  authorized  by 
the  statute.   It  Is  only  when  the  tax  is  Illegal,  or 

•Headnotes  by  Lzddob,  J; 


N09B.— For  Injunction  against  taxes,  see  ntiU  to 
Odlin  v.  Woodruff  (Fla.)  SL.  R.  A.  090. 

ForlUustratioDS  of  the  faot  that  street  railways 
Sffe  not  railroads  within  some  other  statutory 
provisions,  see  Montgomery  v.  Philadelphia  City 
Pass.  B.  Go.  (Pa.)  9  L.  B.  A.  860;  Byrne  v.  Kansas 
Glty,Ft.fiL*  K.B.0O.  (aa App.Otha)MKB. 
A.  008. 
^  T..  R  A. 


Is  being  fllegaUy  oollected,  that  so  injonetloii 
should  be  granted. 
6*  The  state's  lien  for  tasesv  hawincf  at- 
tached by  the  assessment  of  the  pro]H 

erty*cannot  be  devested  by  a  subsequent  Judicial 
sale  in  a  proceeding  in  which  the  state  Is  not  a 
party,  even  though  the  decree  under  which  the 
sale  was  made  directs  that  the  property  be  sold 
free  from  all  liens  and  incumbrances.  In  such  a 
case  the  lien  continues  until  the  taxes  are  paid« 
and  a  bill  of  complaint  not  alleging  a  payment  or 
a  tender  of  the  taxes  is  demurrable. 
7.  Private  parties  have  no  rif^ht*  in 
proceedings  in  whloh  the  state  is  not  a  party 
by  consent,  to  have  a  decree  entered  which  will 
devest  it  of  its  statutory  tax  lien  upon  the  prop- 
erly involved  in  the  suit,  and  force  it  to  coUeot 
its  taxes  in  some  other  manner  than  that  pre- 
scribed by  the  statute.  Mo  court  has  Jnrlsdio- 
tlonor  authority  to  enter  a  decree  to  suoh  ef- 
fect. The  state,  by  Its  legislature,  has  ample 
power  to  choose  its  own  method  of  ooUeotlng 
its  taxes,  and  when  the  method  chosen  violates 
no  constitutional  provision  no  oourt  oao  require 
It  to  adopt  any  other  method. 

(October  IB,  ises.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Hillsborough  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
join the  sale  of  defendant's  railway  for  tszes. 
Related. 

The  facts  are  stated  in  the  opinion. 

Mestrs.  William  B.  Lamar,  AUy-Otn., 
and  W.  A.  Carter,  SttMs  Atty^  for  appel- 
lant. 

Mr.  P.  O.  Knifl^ht,  for  appellee: 

Where  property  is  in  the  hands  of  a  re- 
ceiver it  is  entitled  to  the  absolute  protection 
of  the  court,  and  the  receiver  cannot  be  dis- 
turbed in  that  possession,  even  by  the  state,  by 
virtue  of  its  sovereign  power,  for  nonpayment 
of  taxes,  and  the  only  way  in  which  the  state 
can  collect  its  taxes  is  by  petition  to  the  court 
asking  that  the  receiver  be  instructed  to  pay 
its  taxes. 

Ex  parU  Tyler,  PeUHaner,  140  U.  &  104, 
87L.  ed.  689. 

When  controversy  arises  as  to  the  legalitv  of 
the  tax  daimed,  there  ought  to  be  no  serious 
difflculty  in  adjusting  such  controversy  upon 
proper  suggestion.  The  usual  course  pursued 
in  such  cases  is  by  intervention  pro  trU&rsat 
9U0,  as  in  the  instance  of  sequestration. 

2  Dan.  Ch.  PL  &  Pr.  4th  sd.  1067,  1744; 
Savannah  t.  Jetup,  100  U.  8.  668,  37  L.  ed. 
276. 

If  the  taxes  are  found  valid,  they  must  be 
paid;  if  invalid  the  oourt  will  so  declare,  sub- 
ject to  the  review  of  the  appellate  tribunals. 

Prince  Oeorge  County  Comn.  v.  Clarice,  86 
Md.  206;  QreiUiy  v.  Providence  8av,  Bank,  08 
Mo.  468;  Central  TrvH  Co.  v.  New  York  C" 
<ft  -y.  A  Cb.  1  L.  R.  A.  260,  110  N.  Y. 
TvJba  County  v.  Adami,  7  Cal.  87;  Georgia  v. 
Atlantic  d  O,  R  Co.  9  Woods.  0.  0.  484; 
Western  U.  TeUg.  Co.  t.  Atlantic  d  P.  TeUg. 
Co.  7  Biss.  867;  CoveU  v.  Eeyman,  111  U.  8. 
176,  28  L.  ed.  800;  King  v.  Woolen,  2  U.  8. 
App.  661, 64  FM.  Rep.  612;  High,  Receivers, 


Sec  also  30  L.  R.  A.  626. 
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8d  ed.  $  189;  BOii  ▼.  Vernon  Hoe,  Light  d 
Water  Co.  86  Tex.  109. 

A  purchaser  at  a  Judicial  sale  is  entitled  to 
look  to  the  Judgment  or  decree  for  the  meas- 
ure of  his  rights,  and  need  look  no  further. 
It  is  his  contract  with  the  court  and  should 
not  be  changed. 

Central  Truai  Oo,  ef  New  York  t.  Walash, 
8i,  L.  A  P.  R  Of.  90  Fed.  Rep.  883;  Booth, 
Street  Railways,  g  271. 

The  difference  between  street  railroads  and 
railroads  for  general  traffic  is  weU  understood. 
The  difference  consists  in  their  use,  and 
not  in  their  motive  power.  A  railroad  the 
rails  of  which  are  laid  to  conform  to  the  grade 
and  surface  of  the  street,  and  which  is  other- 
wise constructed  so  that  the  public  is  not  ex- 
duded  from  the  use  of  any  part  of  the  streets 
as  a  public  way;  which  runs  at  a  moderate 
rate  of  speed,  compared  to  the  speed  of  traffic 
railroads;  which  carries  no  freight,  but  only  pas- 
sengers from  one  part  of  a  thickly  populated 
district  to  another,  in  a  town  or  city  and  its 
suburbs,  and  for  that  purpose  runs  its  cars  at 
■hort  intervals,  stopping  at  the  street  crossings 
to  receive  and  discharge  its  passengers,~is  a 
Street  railroad  whether  the  cars  are  propelled 
by  animal  or  mechanical  power. 

Wilhamt  t.  City  BUetrie  S^eet  B,  Oo.  41 
Fed.  Rep.  (K^6;  imoeU  v.  Minneapolia,  L.  A 
JC  A  Cb.  85  Minn.  113,  69  Am.  Rep.  808. 

Liddon*  J.,  delivered  the  opinion  of  the 
oourt: 

The  appellee,  who  was  complainant  in  the 
court  below,  brought  its  bill  of  complaint  to 
enjoin  the  appellant  (defendant  below)  from 
selling  a  certain  line  of  street  railroad  for 
the  payment  of  certain  state  and  countv  taxes. 
The  property  in  question  is  an  electric  street 
railroad  located  upon  certain  streets  of  the 
city  of  Tampa,  and  wholly  situated  with- 
in the  county  of  Hillsborough.  The  taxes 
sought  to  be  collected  are  for  the  year  1898, 
and  have  not  been  paid.  The  property  was 
levied  upon  and  a  sale  thereof  advertised. 
A  demurrer  to  the  bill  of  complaint,  for  gen- 
eral want  of  equity,  and  upon  other  grounds, 
was  overruled,  and  a  temporary  injunction 
granted,  restraining  the  sale  of  the  property. 
The  appeal  is  taken  from  these  orders. 

Without  attempting  to  give,  even  in  a  di- 
gested form,  the  allegations  of  the  bill  of 
complaint,  it  is  sufficient  to  say  that  two 
principal  grounds  are  set  forth  why  the  pro- 
ceedings to  sell  the  property  should  be  en- 
Joined.  Inverting  the  order  in  which  they 
are  stated  in  the  bill  of  complaint,  these  rea- 
sons, briefly  stated,  are  as  follows :  1.  That 
the  assessment  of  the  property  by  the  comp- 
troller, under  the  statute  regulating  the  as- 
sessment of  railroads,  was  null  and  void, 
and  that  the  same  should  have  been  assessed 
by  the  county  tax  assessor  under  the  general 
statutes  for  the  assessment  of  real  and  per- 
sonal property.  2.  That  the  property,  after 
assessment,  passed  out  of  the  hands  of  the 
parties  owning  it  at  the  time  of  such  assess- 
ment, and  was  sold  at  a  judicial  sale,  in  pro- 
ceedings to  which  the  state  was  not  a  party  ; 
that  the  order  under  which  such  sale  was 
made  directed  "that  the  same  be  sold  free 
from  any  mortgages,  judgments,  mechanics', 
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laborers',  materialmen's,  and  other  liens  or  iii> 
cumbrances  of  any  kind  whatsoever,  and  thai 
all  parties  consented  thereto. "  That  the  prop- 
erty sold  for  a  large  sum  of  money,  which 
was  paid  into  the  registry  of  the  court,  where 
it  still  remained.  That  such  sale  was  con* 
firmed  and  a  deed  made  to  the  purchaser,  con- 
veying the  property  to  him  in  fee  simple, 
free  from  all  liens  and  incumbrances.  That 
the  coniplainant  is  now  the  owner  of  the  prop* 
erty.  That  the  property  was  sold  pendents 
lite,  and  that  it  was  the  intention  of  said 
sale  that  the  money  for  which  said  property 
should  be  sold  should  be  brought  into  court 
and  should  represent  the  property,  and  that 
any  liens  and  incumbrances  whatever  exist- 
ing against  tiie  same  should  be  paid  out  of 
said  fund,  and  that  said  property  should  be 
sold  free  from  any  and  all  liens  and  incum- 
brances whatever.  Wherefore  it  is  claimed 
that  the  property  should  not  be  held  liable 
for  the  taxes,  but  that  the  same  should  be 
paid  out  of  the  funds  in  the  registry  of  the 
court. 

Under  the  first  objection,  that  the  assess- 
ment of  the  property  hj  the  comptroller,  un- 
der the  statute  regulating  the  assessment  of 
railroads,  was  illegal  and  void.  It  is  urged 
that  a  street  railway  extending  over  the 
streets  of  a  single  city,  and  wholly  located 
within  the  limits  of  a  single  county,  is  not 
a  railroad  within  the  meaning  of  the  word 
as  used  in  the  statute.  If  a  street  railroad  it 
not  a  railroad  in  contemplation  of  the  statute, 
the  assessment  is  illegal,  but  if  it  is  such  a 
railroad,  the  assessment  is  legal  and  proper. 
The  question  presented  requires  an  ez  ami  na- 
tion of  the  statute.  Sections  48,  49,  chapter 
4115,  Laws  of  Florida.  Acte  1893.  Tlie  48th 
section  of  the  Act  provides,  among  other 
thinffs,  in  substance,  that  certain  officers  of 
a  rauroad  company,  or  the  "receiver  of  any 
railroad,  whose  track  or  road-bed,  or  any 
part  thereof,  is  in  this  state,"  shall  annually 
make  a  return  to  the  comptroller  of  the  state 
under  oath,  showing  the  total  length  and 
value  of  such  road,  including  branches,  side- 
tracks, lots,  parts  of  lots,  terminal  facilities, 
etc.,  in  this  state ;  the  total  length  and  value 
thereof  in  each  county,  city,  of  incorporated 
town,  and  the  number  and  value  of  all  loco- 
motives, engines,  cars,  etc.  If  such  return 
is  not  made,  or  the  same  when  made  is  not 
satisfactory  to  the  comptroller,  then  he,  with 
the  assistance  and  advice  of  the  attorney* 
general  and  treasurer  of  the  state,  have  the 
power  to  assess  the  property  from  the  beat  in- 
formation obtainable,  specifying  the  valuea 
in  each  counter.  The  value  of  the  rolling 
stock  is  apportioned  to  each  county  pro  rata^ 
the  length  of  the  track,  branches  and  side- 
tracks in  the  same,  and  the  respective  county 
assessors  and  the  authorities  of  cities  and 
towns  notified  accord  inglv;  and  upon  the 
valuation  thus  apportioned  the  taxes  shall 
be  assessed  as  upon  the  property  of  individ- 
uals. The  49th  section,  among  other  things, 
provides  that  the  comptroller,  upon  certifi- 
cates showing  default  of  payment  in  any 
county,  shall  have  the  power  to  issue  a  war- 
rant directed  to  the  sheriff  of  any  county 
where  such  defaulting  railroad,  or  any  part 
thereof,  is  located,  by  which  such  sheriff  is 
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aathorised  to  aell  the  entire  road,  or  such 
pert  thereof  as  may  be  necessary,  to  pay  such 
taxes  and  the  costs  and  expenses  of  sale. 
The  proceeds  of  such  sale  are  to  be  divided 
among  the  counties  where  such  taxes  are  due. 
The  legislature,  especially  in  the  48th  sec- 
tion, seems  to  assume  that  every  railroad  in 
this  state  extends  into  and  is  situated  in  more 
than  one  coun^  thereof.  The  49th  section, 
however,  implies  that  a  railroad  may  be 
wholly  Ideated  in  one  county.  It  is  plain 
that  the  purpose  and  intention  of  the  act,  are 
that  railroads,  and  the  rolling:  stock  and  ap- 
purtenances used  In  the  operation  of  the  same, 
should  be  taxed  as  an  entirety ;  that  where  it 
extends  into  different  counties,  there  should 
be  uniformity  in  the  valuation  and  assess- 
ment thereof  in  such  counties,  and  that  the 
▼alue  of  the  roIlinjBr  stock,  which  is  almost 
constantly  in  motion,  going  from  one  county 
to  another,  should  be  properly  taxed  with 
out  double  taxation  or  anv  dispute  as  to  the 
aitus  of  such  property  for  taxation.  The 
word  ** railroad,"  in  its  broadest  signiflca 
tion,  would  undoubtedly  include  a  street 
vailroad;  all  railroads  being  more  or  less 
alike  in  their  physical  construction.  It  is 
said  that  when  the  word  "railroad"  is  used  in 
a  statute,  there  is  no  definite  rule  of  construc- 
tion as  to  whether  it  includes  street  railways. 
It  may  or  may  not  include  them.  The  mean- 
ing 01  the  word  must  depend  upon  the  con- 
text, and  the  general  intent  of  the  statute  in 
which  it  is  used.  19  Am.  &  £ng.  Encyclop. 
Law,  p.  788;  Chicago  y.  Edom,  24  111.  62. 
The  word  ''railroad,"  as  generally  used,  ap- 
plies to  commercial  railways  engaged  In 
the  transportation  of  freight  and  passengers 
for  long  distances,  and,  as  a  general  rule, 
having  steam  engines  for  motive  power,  and 
making  stops  at  regular  stations  for  the  re- 
ceipt and  discharge  of  freight  and  passen- 
gers. The  term  ** street  railroad"  applies 
only  to  such  roads,  the  rails  of  which  are 
laid  to  conform  to  the  grade  and  surface  of 
the  street,  and  which  is  otherwise  constructed 
so  that  the  public  are  not  excluded  from  the 
street  as  a  public  highway,  which  runs  at  a 
moderate  rate  of  speed  compared  with  a  com- 
mercial railroad,  which  carries  no  freight, 
but  only  passengers  from  one  part  of  a  thickly 
populated  district  to  another  In  a  town  or  city 
and  its  suburbs,  and  for  that  purpose  runs  its 
can  at  short  intervals,  stopping  at  street 
crossings  or  other  places  irregularly,  as  the 
convenienoe  of  its  patrons  may  require,  for 
the  receipt  and  discharge  of  its  passengers. 
The  cars  upon  such  roads  may  be  propelled 
by  animal  or  mechanical  oower.  TFt^uMiu 
v.  Oiiy  BUOrie  /Street  B,  Oo.  41  Fed.  Rep. 
666.  x^o  case  has  been  pointed  out  to  us  by 
counsel,  and  after  much  investigation  we 
have  been  unable  to  find  a  Judicial  defini- 
tion of  the  word  "railroad, "  occurring  in  any 
taxing  statute  similar  to  ours,  as  to  whether 
or  not  it  would  include  a  street  railroad. 

Besides  the  Judicial  construction  of  stat- 
utes, there  is  known  to  the  law  another  kind 
<^  construction.  This  kind  of  construction 
has  especial  application  to  statutes  made  for 
the  regulation  of  the  different  departments 
of  the  government,  and  is  the  interpretation 
put  upon  them  by  the  actual  administration 
99  L.  a  A. 


of  them  by  such  departments.  As  distin- 
guished from  ludieial  construction,  it  ia 
called  the  practical  construction  of  statutes. 
While  not  of  such  high  authority  as  a  judi- 
cial interpretation  of  the  act,  such  practical 
construction  of  the  class  of  statutes  referred 
to,  when  not  in  conflict  with  the  constitu- 
tion or  the  plain  intent  of  the  act,  is  of  great 
persuasive  force  and  efficacy.  The  system  of 
taxation  of  railroads  by  the  state  comptroller, 
in  the  manner  prescribed  by  the  sections  of 
the  act  hereinbefore  referrea  to,  has  existed 
in  this  state  ever  since  the  enactment  of 
chapter  1718,  Laws  of  Florida,  Acts  of  1869. 
Slight  modifications  have  at  various  times 
been  made  by  different  legislatures,  but  the 
general  system  has  remained  unchanged.  It 
is  well  known  to  all  who  are  familiar  with 
the  history  of  the  state,  and  with  the  method 
of  taxation  prevailing  therein,  that  for  at 
least  twelve  years  past  the  comptroller  of 
the  state,  under  and  by  authority  of  the  stat- 
ute under  which  the  action  sought  to  be  en- 
loined  is  taken,  or  statutes  of  similar  import, 
has  assessed  all  railroads,  including  street 
railroads,  as  being  included  within  the  gen- 
eral term  ''railroads,"  as  the  same  is  used  in 
the  law.  Street  railroads  located  in  a  single 
city  have  been  no  exception  to  the  general 
rule.  The  taxes  for  many  years  have  been 
paid  to  the  state  under  such  assessments  with- 
out objection ;  thousands  of  dollars  have  been 
so  collected,  and  no  attack  whatever  has  been 
made  upon  the  validity  of  such  assessment. 
This  long  prevailing  construction  is  a  matter 
of  which  the  court  can  take  judicial  notice. 
WetObrook  v.  MiUar,  66  Mich.  148.  It  is  no- 
torious that  acts  for  the  general  collection  of 
revenue  are  generally  formulated  by,  or  under 
the  advice  of,  the  comptroller  of  the  state. 
Since  this  method  of  assessing  taxes  upon 
street  railroads  has  been  in  force,  the  legis- 
lature has  several  times,  repealing  former 
acts,  re-enacted  the  same  provisions,  thus 
giving  legislative  sanction  to  the  practical 
construction  of  the  act  by  the  department  of 
the  state  government  which  has  charge  of  the 
assessment  and  collection  of  taxes  from  rail- 
roads. "  Where  there  are  different  statutes 
in  pari  materia  made  at  different  times,  or 
even  expired  and  not  referring  to  each  other» 
they  shall  be  taken  and  construed  as  one  sys- 
tem and  as  explanatory  of  each  other. "  Lord 
Mansfield,  in  Bex  v.  LoxdaU,  1  Burr.  445, 
cited  in  Doggett  v.  Walter,  16  Fla.  text  867. 
The  question  of  the  force  and  authority  of 
a  practical  construction  of  a  statute  has  often 
been  passed  upon  by  the  courts.  In  Weet- 
brook  V.  MiUor,  supra,  an  opinion  delivered 
by  Judge  Cooley.  it  is  said :  ''The  construc- 
tion placed  by  an  executive  department  upon 
a  statute  affecting  the  performance  of  its  du- 
ties is  not  lightly  to  be  questioned,  espe- 
cially when  it  has  become  established  by  long 
usage  and  relates  to  matters  of  form  only. 
But  practical  construction  must  not  be  al- 
lowea  to  defeat  the  manifest  purpose  of  the 
statute. "  Further  it  is  said  in  the  same  case : 
**  When,  in  the  performance  of  executive  du- 
ties, it  becomes  necessary  for  the  executive 
department  to  construe  a  statute,  great  def- 
erence is  always  due  to  its  judgment ;  and 
the  obligation  is  increased  by  the  lapse  of 
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conBlderable  time  before  Its  acts  are  called 
in  question."  Many  authorities  from  tlie 
Supreme  Court  of  the  United  States  and  from 
subordinate  courts  of  the  federal  system  are 
cited  to  sustain  the  propositions  announced. 

The  question  involved  is  the  method  of 
taxation  of  the  property  in  dispute.  No 
question  is  raised  of  the  liability  of  the 
property  to  taxation.  No  showing  is  made 
of  any  double  assessment,  or  unequal,  un- 
just, or  oppressive  taxation.  The  taxes  on 
the  property  for  the  year  for  which  the  as 
sessment  was  made  have  not  been  paid.  The 
property  has  not  discharged  the  burden  of 
taxation  which  rests  upon  it  as  upon  all  other 
property  in  the  state  not  specially  exempted 
by  law.  In  such  a  case  we  think  the  great- 
est deference  and  respect  should  be  paid  by 
this  court  to  the  long- prevailing  construction 
of  the  statute  made  by  the  executive  depart- 
ment of  the  state  government,  and  we  will 
not  interfere  with  the  same.  We  do  not  rest 
our  conclusion  upon  the  case  of  Weatbrook  v. 
Miller,  supra,  but  have  examined  many  other 
authorities  upon  the  subject  which  practically 
unanimously  ame  with  that  case.  Among 
other  cases  of  similar  import  are,  John§on  v. 
BaUou,  28  Mich.  879;  MdUmny  v.  Mdhar, 
1  Mich.  26;  Solomon  v.  GartermUe  Oomrs. 
41  Qa.  157 ;  SearOan  v.  Ohilds,  88  Wis.  668 ; 
Union  Ins.  Co.  v.  Hoge,  62  U.  8.  21  How. 
85,  16  L.  ed.  61 ;  Ohegnut  v.  8/iane,  16  Ohio, 
699.  47  Am.  Dec.  887 ;  Weimore  v.  StaU,  55 
Ala.  198;  Awards  v.  Darby,  25  U.  S.  12 
Wheat.  206,  6  L.  ed.  608 ;  United  States  v. 
Gilm(rre,  75  U.  8.  8  Wall.  830,  19  L.  ed.  896 ; 
Kiersted  v.  StaU,  1  Gill  «&  J.  231 ;  Brown  v. 
United  States,  118  U.  S.  568,  28  L.  ed.  1079, 
and  various  authorities  cited  therein ;  United 
States  V.  LyUe,  5  McLean,  9 ;  People  v.  Day- 
ton, 56  N.  Y.  867 ;  Wright  v.  Forrestal,  65 
Wis.  841 ;  Sutherland,  Stat.  Constr.  §§  809 
et  seq.  In  the  case  cited  from  41  Georgia  the 
court  said,  adopting  the  practical  construc- 
tion of  a  statute  made  by  the  executive  de- 
partment of  the  government,  that  if  the  matter 
were  before  them  as  an  original,  independ- 
ent proposition,  they  would  be  inclined  to 
hold  differently,  but  yielded  their  own  views 
to  such  practical  construction. 

This  brings  us  to  the  consideration  of  the 
second  ground  upon  which  it  was  claimed 
that  the  injunction  should  issue.  The  al- 
legation of  the  bill  of  complaint  as  to  the 
manner  of  complainant's  acquiring  a  title 
to  the  property  is  very  vague  and  indefinite, 
there  being  no  direct  statement  whatever  that 
it  acquired  title  through  the  judicial  sale 
mentioned.  We  will  consider  the  case,  how- 
ever, as  if  the  bill  contained  such  an  aver- 
ment. The  property  had  been  assessed  for 
its  taxes,  and  a  lien  for  the  same  thereby  ac- 
quired by  the  state  before  the  judicial  sale. 
The  contention,  however,  is  that  although 
the  state  was  not  a  party  to  the  proceedings 
in  which  the  sale  was  made,  yet  by  virtue 
of  the  direction  of  the  court  that  the  prop- 
erty be  sold  free  from  any  mortgages,  judg- 
ments, mechanics',  laborers',  materialmen's, 
or  other  liens  and  incumbrances  whatever, 
such  sale  devested  the  state's  lien,  so  that 
it  cannot  subject  the  property  itself  to  the 
payment  of  the  taxes  assessed  against  it, 
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but  must  intervene  by  petition  in  the  suit, 
and  obtain  payment  of  the  taxes  from  the 
funds  in  the  registry  of  the  court.  It  is 
contended  that  it  would  be  inequitable  for 
the  state  to  now  subject  the  property  in  the 
hands  of  complainant  to  the  payment  of  taxes, 
when  there  is  a  fund  in  court  from  which 
such  payment  can  be  secured.  Disposing  of 
this  minor  contention  first,  we  will  quote 
the  language  of  the  supreme  court  of  Rhode 
Island  in  the  case  of  People's  Sat.  Bank  v. 
Tripp,  18  R.  I.  621,  text  622:  •'The  com- 
plainant contends  that  the  collector  ought 
to  be  enjoined  because  the  levy  and  sale  are 
inequitable  and  unfair.  But  in  our  opin- 
ion we  cannot  enjoin  him  merely  beoiuse  we 
think  he  might  adopt  a  mode  which  would 
be  fairer  and  more  equitable,  if  the  mode 
he  is  pursuing  is  authorized  by  the  statute. 
The  collector  is  an  official  of  the  govern- 
ment, and  has  as  much  right  as  the  court  to 
use  his  own  judgment  in  the  execution  of 
his  office.  It  is  only  when  the  tax  is  ille- 
li:al,  or  is  being  illegally  collected,  that  the 
courts,  which  go  furthest,  grant  an  injunc- 
tion." Other  remarks  applicable  to  this 
point  will  be  used  in  disposing  of  other 
questions  in  the  further  course  of  this  opin- 
ion. 

The  state's  lien  for  taxes  having  attached 
by  the  assessment  of  the  property,  could  not 
be  devested  bv  a  subsequent  judicial  sale, 
even  though  the  decree  under  which  the  sale 
was  made  should  have  directed  that  the  prop- 
erty should  be  sold  free  from  all  incum- 
brances. The  case  of  Mesker  t.  Roeh,  76 
Ind.  68,  is  very  much  like  the  present  one. 
The  complainants,  in  thQ  case  cited,  alleged 
that  they  had  purchased  the  property  at  a 
judicial  sale.  The  firm  against  whom  the 
property  was  assessed  had  gone  into  bank- 
ruptcy ;  that  the  taxes  claimed  were  set  forth 
in  the  bankruptcy  schedule  of  indebtedness : 
that  the  same  was  a  preferred  claim,  and 
that  funds  to  paj  the  same  had  been  in  the 
hands  of  the  assignee  in  bankruptcy,  which 
fact  was  known  to  the  treasurer.  A  demur- 
rer to  the  bill  was  sustained.  The  court,  af- 
firming the  decision,  quoting  ^okes  v.  State, 
46  Ga.  412,  12  Am.  Rep.  588,  held  ''that 
the  state  can  enforce  the  payment  of  its  taxes 
by  a  sale  of  the  property  upon  which  they 
are  a  lien,  though  the  owner  has  been  ad-  • 
judged  a  bankrupt,  and  the  assignee  has  sold 
the  property  to  a  third  party.  .  .  .  The 
state  has  the  rieht  to  follow  the  property 
into  whosesoever  hands  found.  .  .  .  The 
bankrupt  law  does  not  attempt  to  deprive  a 
state  of  Jthis  power.  True,  it  makes  provi- 
sion for  the  payment  of  the  state  taxes,  if  the 
state  chooses  to  come  into  the  bankrupt  court 
and  claim  them,  but  she  cannot  be  compelled 
to  come  in.  Hence,  the  assignee,  by  sale  of  a 
bankrupt's  proper^,  cannot  devest  the  ricrht 
of  the  state  to  enforce  the  payment  of  her 
taxes  (m  the  property,  wherever  it  may  be 
found. "  In  the  case  of  Stokes  v.  State,  supra, 
the  property  had  been  sold  under  an  order 
directing  that  the  same  be  sold  free  from  in- 
cumbrances. The  trial  court  instructed  the 
jury  as  follows:  ''That  if  it  appears  that 
the  tax  was  assessed  upon  this  land  for  the 
year  1868,  as  the  property  of  Hunt  and  Bryan. 
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then  the  banknipt  oourt  had  no  power  to  < 
▼est  the  lien  of  toe  taxes  on  the  land  in  fa' 


>de- 

I  favor 
of  the  state,  and  that  no  sale  or  order  of  said 
court  could  Interfere  with  the  right  of  the 
state  to  collect  said  tax,  and  that  said  land, 
in  whosever's  hands  it  might  be,  was  still 
liable  for  the  tax. "  This  charge  was  affirmed 
as  a  correct  statement  of  the  law  by  the  ap- 
pellate court  The  principle  stated  in  the 
cases  quoted  from  are  upheld  by  various 
aathorities,  among  which  are  Black  on  Tax 
Titles,  §  187;  Freeman  ▼.  Atlanta,  W  Ga. 
617 ;  Atlanta  d  R.  Air-Line  K  Oo.  ▼.  State, 
68  Ga.  483 :  Oeterberg  ▼.  Union  Truet  Co.  cf 
I9ew  Tork,  98  U.  8.  4d4,  98  L.  ed.  964 ;  leaaet 
▼.  Decker,  41  Ind.  410 ;  Bodertha  ▼.  Spencer, 
40  Ind.  858. 

The  sale  under  the  decree  of  the  court  in 
the  present  case  did  not  devest  the  state's  lien 
for  taxes.  A  proper  interpretation  of  the  de- 
cree of  the  court  does  not  show  that  It  in- 
tended to  devest  the  state  of  its  tax  lien, 
even  if  it  had  the  power  bo  to  do.  Several 
classes  of  liens  and  incumbrances  are  ex- 
pressly mentioned  in  the  decree.  The  lien 
xor  taxes  is  not  so  mentioned.  We  need  not 
invoke  the  doctrine  of  expreeeio  uniue  exdutio 
alUritu  eet,  to  show  that  a  tax  lien  was  not 
included  in  the  decree,  for  it  is  well  settled 
that  such  a  lien  does  not  stand  upon  the  foot- 
ing of  an  ordinary  lien,  and  is  not  displaced 
by  a  sale  under  a  pre-existing  judgment  or 
decree,  unless  so  directed  by  statute.  The  lien 
eontinues  until  the  taxes  are  paid,  and  the 
bill  is  demurrable  unless  it  allege  a  payment 
or  a  tender  of  the  taxes.  Besides  authorities 
above  cited,  see  EiTiard  v.  Ncrdyke,  76  Ind. 
180;  iZ^  V.  OoUvn,  8  Neb.  881. 

In  reference  to  the  contention  that  the  state 
«night  to  intervene  by  petition  in  the  suit 
pending  in  the  court  below,  and  collect  its 
taxes  from  the  money  the  proceeds  of  the 
propertv  in  the  registry  of  the  court,  the  un- 
doubted weight  of  authority  is,  that  while 
the  state  might  so  intervene  if  it  chose,  it 
cannot  be  compelled  to  do  so.  Private  par- 
ties have  no  right,  in  proceedings  in  which 
the  state  is  not  a  party  bv  consent,  to  have 
a  decree  entered  which  will  devest  it  of  its 
statutory  tax  lien  upon  the  property  involved 
in  the  suit  and  force  it  to  collect  its  taxes  in 
some  other  manner  than  that  prescribed  by 
the  statute.  No  court  has  jurisdiction  or  au- 
thority to  enter  a  decree  having  such  effect. 
The  state  by  its  legislature  has  ample  power 
to  choose  its  own  method  of  collecting  its 
taxes.  When  the  method  chosen  violates  no 
constitutional  provision,  no  court  can  require 
it  to  adopt  any  other  method.  To  compel  it 
to  intervene  in  litigation  to  become  a  party 
to  suits  between  private  individuals  or  cor- 
porations, would  impair  the  functions  of  the 
state  government,  would  involve  expense  of 
court  costs  and  counsel  fees,  delay  and  in- 
convenience in  the  collection  of  the  public 
revenues.  In  this  way  taxes  might  be  lost, 
the  collection  of  them  endangered,  and  the 
costs  of  collection  would  certainly  be  swelled 
by  the  fees  and  expenses  of  litigation.  An- 
nelp  V.  DeSaueeure,  12  8.  G.  488,  text  511 ; 
Smith  Y.Oatmeaod,  8  8.  G.  N.  a  838. 

The  counsel  for  appellee  relies  with  much 
confidence  upon  the  case  of  Ex  parte  Tyler, 
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FMitianer,  149  U.  a  164,  87  L.  ed.  689,  and 
upon  cases  cited  by  the  court  in  said  opin- 
ion. What  we  have  said  disposes  of  the  case 
before  us,  but  in  view  of  the  earnestness  with 
which  the  cases  mentioned  have  been  pressed 
upon  onr  attention,  we  deem  it  not  inappro- 
priate to  refer  briefly  to  them.  We  cannot 
enter  into  any  critical  analysis  of  each  case 
because  such  a  course  would  extend  this  opin- 
ion to  undue  length.  The  case  of  Ex  parte 
Tyler,  Fetitioner,  was  a  habeas  corpus  pro- 
ceeding to  relieve  from  punishment  for  con- 
tempt a  South  Carolina  sheriff  who  had  levied 
a  tax  execution  or  warrant  upon  property  in 
the  hands  of  a  receiver  appointed  by  a  United 
States  court.  An  injunction  had  been  previ- 
ously issued  against  the  levy,  and  the  taxes 
sought  to  be  enforced  had  been  held  illeiral 
by  the  court.  The  supreme  court  denied  the 
writ  of  habeas  corpus  upon  the  ground  thnt 
the  property  in  question  was  in  evstodia  legis, 
and  that  the  duty  of  the  court  to  protect  it 
from  all  interference  extended  to  the  levy 
of  a  tax  warrant.  Without  expressing,  any 
assent  to  or  dissent  from  the  doctrine  an- 
nounced, it  is  sufficient  to  say  that  the  facts 
of  this  case  are  entirely  different  from  the 
7\fler  Oaee.  The  property  here  levied  upon 
is  not  in  the  custody  of  the  court.  It  has 
been  sold  under  order  of  court  to  private  par- 
ties, and  is  in  their  exclusive  ownership  and 
possession.  There  is  no  ground  for  the  con- 
tention in  the  present  proceeding  of  an  inter- 
ference with  tne  property  in  the  possession 
of  a  receiver,  an  officer  of  the  court.  The 
money  (the  proceeds  of  the  sale  of  the  prop- 
erty) may  be  considered  as  in  evstodia  legis, 
but  the  property  itself  is  free  and  discharged 
from  the  care  and  custody  of  the  court. 

In  the  case  of  Central  Truet  Co,  v.  Ne%e 
York  City  AN.  R,  Co.,  110  N.  Y.  250.  1  L. 
R.  A.  260,  the  converse  of  the  proposition  con- 
tended for  by  appellee  was  asserted.  There 
the  state  intervened  and  sought  to  enforce  the 
payment  of  taxes  of  a  railroad  that  had  gone 
into  the  hands  of  a  receiver  frnm  ftmds  in  his 
hands  arising  from  the  operation  of  the  road. 
The  statute  pointed  out  a  different  remedv, 
and  it  was  claimed  that  the  statutory  remedy 
should  have  been  pursued.  The  court  held 
that  the  state  was  not  confined  to  the  statu- 
tory remedy,  but  that  the  court  might  order 
the  taxes  paid  upon  the  petition  of  Interven- 
tion. 

Several  cases  cited  by  appellee  show  that 
where  the  proceeds  of  property  subject  to 
payment  of  taxes  has  come  into  the  custody 
of  a  court,  such  court  might,  upon  the  inter- 
vention of  the  state,  direct  the  taxes  paid  by 
the  receiver  or  officer  holding  such  funds. 
But  none  of  them  hold  that  the  state,  in  a 
case  where  the  property  has  been  sold  and 
discharged  from  the  custody  of  the  court,  is 
compelled  to  seek  payment  of  its  taxes  from 
the  proceeds  of  the  property  in  the  custody 
of  the  court.  On  the  contrary,  one  of  the 
cases  cited  by  appellee  {Satannah  v.  Jemp, 
106  U.  S.  668,  27  L.  ed.  276)  shows  that  the 
course  pursued  by  the  state  in  the  present 
instance  is  a  correct  one.  In  that  case  the 
court  said:  "If  the  city  had  a  valid  claim 
for  taxes,  .  .  .  two  courses  were  open  to 
it,  —to  postpone  action  under  its  executions 
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antil  iha  proceedings  in  the  circuit  court  of 
the  United  States  were  concluded,  and  its 
possession  of  the  property,  by  receiyers,  bad 
ended ;  or,  with  leave  of  court,  to  file  a  peti- 
tion pro  inUresse  wm,  submitting  its  claim 
for  judicial  determination.  It  adopted  the 
latter  course."  It  is  useless  to  further  cite 
or  analyze  the  cases  in  appellee's  brief.  The 
most  that  can  be  claimed  for  any  of  them  is 
that  they  forbid  an  interference  by  virtue  of 
a  tax  warrant  with  property  actually  in  the 
custody  of  the  court,  l^one  of  them  are  au- 
thority for  the  proposition  that  a  tax  war- 
rant cannot  be  levied  upon  property  which 
has  been  discharged  from  such  custody.  The 
doctrine  is  laid  down  in  High  on  Receivers, 
section  602,  that  real  estate  which  has  been 
held  by  a  receiver,  where  the  title  did  not 


vest  in  him,  after  the  termination  of  the  pos- 
session of  the  receiver  is  subject  to  the  lien 
of  a  judgment  and  execution  against  it  tbi 
same  as  if  there  had  never  been  any  receiver- 
ship. If  this  is  true  of  the  lien  of  an  ordi- 
nary judgment,  the  reason  is  much  stronm 
for  applyinff  it  to  the  lien  of  the  state  for 
taxes,  which  Is  the  highest  of  all  liens. 

The  decreei  appealed  from  are  reverted,  with 
directions  to  the  court  below  to  enter  an 
order  dissolving  the  temporary  injunction 
granted  in  the  cause,  sustaining  the  demur- 
rer, and  dismissing  the  bill  of  complaint. 
The  order  dismissing  the  bill  of  complaint 
not  to  be  entered  if  complainant  desires  to. 
make  a  further  case  by  amendment.  In  much 
event  the  usual  course  will  be  taken. 
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!•  A  proTlslcm  for  the  payment  seiiil- 
anally  of   interest  on    municipal 


bonds  at  a  oertaln  per  cent  Is  unlawful,  wbere 
the  DOtioe  of  eieotion,  which  the  law  requires  to 
state  the  rate  of  interest,  names  snoh  per  oent 
payable  annually. 

8*  The  tenns  nnd  eonditlons  of  muni* 
eipal  bonds*  whioh  the  statute  requires  to  be 
stated  in  a  notioe  of  eleottoo,  iooladlnff  those  as 
to  rate  of  interest  and  the  tax  levy  required  for 


Voim—apeekA  eont/raeU  cmd  (AMoatiiom  to  make 
vaimnmU  in  0old  or  sOoer. 

L  Before  leoaiUnaeraau 

n.  ApsMMtUm  of  leoai  tender  act  to  tpee^  eon^ 

traete  for  coin. 

a.  DeoiaUme  b^ore  Broneon  o.  Bodee. 

t.  Denying  effect  to  muh  eontraOM, 

%,  Supporting  eueh  eontraett, 

S.  in  equUy  eaaee. 

L  JBffeetcfetateetatutee. 

^  Doctrine  of  Bronaon  o.  Bodes  and  later 


L  Federal  eaeee, 

%  State  dedeUmeffeneraOif^ 

S,  ^Itemotiee  prootefons;  eoin  or  squIo- 


4.  Ifunle^palandiCatseontrcMet. 
nL  BtnMedeontraete  orobUgationtimpoeedhylaiw. 

a.  InoeneraL 

b.  Bailment  and  eonoenkm  of  ooin. 
e.  Bank  depoeUa. 

d.  Aeeount/inQfortnut^ 
9,  Other  aetiom  for  damaoee^ 

L  Before  teoai  tender  aeL 

An  sgreement  to  pay  a  certain  sum  in  spede  at  a 
future  date  In  consideration  of  a  loan  of  paper 
money  was  sustained  In  Braohan  v.  Grillln,  8  Gall 
(Ya.)  876  (1S08),  in  a  suit  in  equity  for  relief  against 
the  contract  in  whioh  an  Injunction  that  had  been 
granted  was  dissolved  and  the  bill  dismlswd. 

An  eariy  Kentucky  statute,  providing  that  when 
a  note  was  made  payi^le  ^in  gold  or  silver**  the 
Judgment  should  specify  that  fact,  was  enforced  in 
Webb  V.  Moore,  4  if.  B.  Hon.  488  (1887),  and  ft  was 
held  that  a  note  oalUng  for doUacs  "^In  spede**  came 
wltUn  the  statute. 

But  wtthoot  referring  to  sudi  statute  as  control- 
ling or  ozlBttDg,  the  elllBot  of  the  words  *Mn  gold 
andsllver  **  In  a  note  oaUtngfor  a  speoifled  amount 
In  dottasa  smI  osbIs  Is  also  eouldered  tai  Hart  v 
Hyns,  8  Sana,  HI  08BB),in  whish  It  Is  said  that  such 
a  note  Is  for  the  dlreet  paarment  of  money,  and  oan- 
notbe  disdiafged,  or  ImpAy  an  undertaking  to  paj, 
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in  bullion,  bars  of  gold  and  silver,  or  old  silver  tea- 
pots, spoons,  and  rings,  and  that  if  such  had  heen 
the  intention  the  amount  would  not  have  been 
measured  by  dollars  and  cents,  but  by  ounces  and 
pounds. 

In  case  of  a  due  bill  for  $896  In  dimes  on  demand, 
it  was  said  that  the  fact  that  it  was  payable  in 
dimes  was  perfectly  Immaterial,  as  it  might  be  dis- 
charged by  the  payment  of  eagles,  dollars,  or  dimes. 
Atcbafalaja  B.  fr  Bkg.  Go.  Oomrs.  v.  Bean,  8  Bobu 
(La.)  414  (1B48).  But  this  seems  to  involve  merely 
the  denomination  of  the  money,  and  not  the  kind  of 
it. 

IL  AppUeation(tfleo(atenderaetto^peeilfieeontraet» 
for  eoin, 

a.  Deeiaiont  lief  ore  Broneon  v.  Rodss. 
L  Dmi/fna  tffeei  to  siicft  eontraoe. 

The  leading  case  on  the  subject  of  spedUo  agree* 
ments  to  pay  an  obligation  in  gold  or  silver  Is  that 
of  Bronson  v.  Bodes,  74  U.  S.  7  WalL  SB,  19  L.  ed. 
141  (IseO),  reversing  84  N.  Y.  848  (1866),  in  which  tt 
was  decided  that  a  bond  to  pay  a  certain  sum  In 
gold  and  silver  coin  lawful  money  of  the  United 
States,  with  interest  also  in  coin,  was  payable  only 
in  coined  money. 

Some  of  the  state  oonrts,  before  tfan  deelslon, 
construed  the  legal  tender  act  to  cover  agreements 
which  specifically  called  for  payment  in  gold  and 
silver,  as  well  as  other  contracts  which  did  nos 
sped^  the  medium  of  payment  further  than  to 
name  the  number  of  ddlars  and  cents  that  should 
be  paid.  These,  although  they  may  be  regarded  as 
now  only  of  historical  value,  are  here  compiled  to 
show  the  whole  course  of  decisions  on  the  subject. 
It  will  be  seen,  from  subsequent  portions  of  this 
noCs,  that  some  of  these  deddons  have  been  ex- 
pressly overruled  by  later  decisions  of  the  same 
court. 

Thus,  in  Illinois,  It  wss  deolded  in  Whetstone  v. 
Oolley,  96  m.  868  (1866),  in  an  action  on  a  promlssoiy 
note,  that  a  oontraet  for  the  payment  of  money 
spedflcally  in  gold  oeold  be  discharged  by  the  pay- 
ment of  the  same  sum  in  r 


See   also   32   L.    R.    A.   479;    .33   L. 
40  L.  R.  A.  302,  666. 


R.    A.   073;    34   L.   R.   A.   .>41 ;    30   L.   R.   A.  444; 
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pajment  tliereof,  most  tatotantiaUy  follow  those 
stated  in  raoh  notioe. 
8.  MiiBleipAl  bonds  eaAnot  be  madle 
payable  in  gold  coin  of  the  Uolted  States 
of  America  of  the  present  standard  of  weight  and 
llnenen,"  where  a  statute  provides  that  suoh 
tMMids  shall  be  payable  **la  gold  coin  or  lawful 
money  of  the  United  States.** 

(Jime88.18M.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Sonoma  County  af- 
firming the  validity  of  certain  bonds  proposed 
to  be  issued  by  the  city  of  Santa  Rosa.  Bevened, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  F.  Russell  for  appellant. 

Mesgr$.Kodgerm  A  Paterson,with  Jf^MT^. 
A.  B.  Ware  and  C.  S.  Farqvar,  amid 
euria,  in  support  of  the  appeal,  in  connection 
with  an  affidavit  and  petition  filed  by  H.  W. 
Byington: 

Ordinance  158  is  invalid. 

PtacervUU  y.  Wileod,  86  Cal.  21;  2  Dill.  Mun. 
Corp.  8d  ed.  g  818;  Merriam  y.  Moody,  26 
Iowa,  163. 

The  gold  bonds  sliould  not  issue. 

The  decision  of  the  proper  officials  that  tbe 
consent  of  the  taxpayer  was  duly  obtained,  ex- 
pressed in  the  recitals  of  the  bonds,  is  conclu- 
nve,  and  an  innocent  purchaser  may  rely  upon 
the  recitals  without  looking  further. 

VeniciY.  Murdoch,  92  U.S.  494, 28  L.  ed.  688. 


The  law,  as  construed  by  the  highest  court 
of  tbe  state,  at  the  time  of  the  issue  of  the 
bonds,  enters  into  and  forma  a  part  of  the  con- 
tract between  the  corporation  and  the  bond 
holder. 

Oapekey. Dubuque,  8817.  8.  1  Wall.  176, 17 
L.  ed.  620;  KenoOa  y.  Lamson,  76  U.  B.  9 
Wall.  477.  19  L.  ed.  726;  SUmwood  y.  Marcy, 
92  U.  a  289,  28  L.  ed.  710. 

Jfetffs.  J.  W.  Ooedwin  and  W.  F« 
CowaA,  for  respondents: 

All  power  that  a  city  has  to  issue  bonds  ia 
derived  from  the  legislature,  and  as  the  legis- 
lature has  prescribed  only  certain  things  of 
which  the  council  was  to  apprise  the  electors, 
it  is  to  be  presumed  that  the  expression  of  these 
things  was  the  exclusion  of  all  others. 

Sutherland,  But  Constr.  §  826;  Dill.  Mun. 
Corp.  §  97;  Teiier  y.  Seattle.  1  Wash.  808; 
Deriy  y.  Modeeto,  104  Cal.  616;  Enfield  y.  Jar- 
dan,  119  U.  S.  680,  80  L.  ed.  628. 

Where  bonds  are  made  payable  elsewhere 
than  at  the  city  treasury,  they  are  not  thereby 
invalidated. 

Johneon  y.  Stark  County,  24  m.  76;  Shet^ 
lock  V.  Winnetka,  68  HI.  680. 

Where  a  city  is  authorized  to  issue  bonds 
bearing  a  certain  rate  of  interest,  snd  issues 
bonds  at  a  greater  rate,  the  bonds  will  be  yold 
only  as  to  the  excess. 

Quints  y.  Warfield,  26  HL  817,  79  Am.  Dec 


that  in  a  salt  upon  suoh  a  ooDtract  a  judirment 
oould  only  be  rendered  Cor  the  amount  due  upon 
Its  face,  which  Judgment  would  of  course  be  pay- 
able In  such  notes. 

In  Indiana,  In  Beynolds  v.  Bank  of  State,  18  Ind. 
4B7  (published  in  1883),  the  supreme  court  of  Indi- 
ana held  that,  although  the  charter  of  the  bank  pro- 
vided that  It  should  **not  at  any  time  suspend  or 
refuse  payment  In  gold  or  silver  of  any  of  Its  notes, 
bills,  or  obligations,**  a  tender,  by  the  bank,  of 
United  States  treasury  notes  In  redemption  of  its 
own  notes  or  bills,  was  valid  under  tbe  legal  tender 
act  of  congress.  But  the  court  rendered  this  deci- 
sion In  deference  to  the  action  of  the  federal  gov- 
ernment and  contrary  to  its  own  opinion,  saying 
that  as  Its.decisioa  was  that  of  a  nfo(  prUu  court, 
which  must  be  reviewed  by  the  federal  court,  it 
bad  better  err  In  acquiescing  in  than  by  declaring 
null  the  acts  of  congress.  It  does  not  appear  from 
this  case  that  the  notes  or  bills  of  the  bank  ez- 
presily  provided  for  payment  in  coin,  but  the  char- 
ter of  the  bank,  if  construed  as  a  part  of  the  con- 
tract, would  make  the  case  substantially  the  same 
as  if  a  provision  for  payment  in  gold  or  silver  was 
included  in  the  notes  and  bills  themselves. 

A  promissory  note  to  pay  $600  'In  gold**  is  held 
in  Thayer  v.  Hedges,  28  Ind.  141  (186i),  to  require  a 
judgment  merely  for  $600  and  interest,  and  not  for 
tbe  value  of  $600  of  gold  coin. 

The  decision  in  Tbayer  y.  Hedges  is  followed  in 
Brown  v.  Welch,  86  Ind.  116  (1866),  denying  recov- 
ery for  more  than  the  nominal  amount  of  pay- 
ment on  a  contract  calling  for  gold,  or,  if  paid  in 
paper,  the  amount  necessary  to  purchase  gold. 

In  Iowa  a  note  payable  in  **nnited  States  gold,** 
made  before  the  passage  of  the  legal  tender  act, 
was  held  in  Warnibold  v.  Sohlictlng,  16  Iowa,  Ui 
(1864),  to  be  merely  a  promise  to  pay  money,  and  to 
be  payable  in  any  medium  or  currency  declared  by 
law  to  be  a  legal  tender. 

This  case  was  followed  by  the  same  court  in 
Troutman  v.  Gowing,  16  lewa,  416  (1864),  in  a  suit 
for  the  spedtio  pecf ormanoe  of  a  bond  for  the  con- 
veyance of  land. 
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In  Kentucky  a  note  for  a  specified  number  of 
dollars,  made  in  18S8,  which  includes  the  clause 
*Hhis  money  is  to  be  paid  in  gold  or  sliver,**  is  con- 
strued in  Johnson  v.  Yiokers,  1  Duv.  806  (1864),  to 
have  the  same  effect  as  if  this  clause  was  omitted, 
and  to  be  enforceable  only  for  the  specUed  num- 
ber of  dollars,  without  any  provision  for  payment  in 
gold  and  silver.  This  decision  was  rendered  with- 
out considering  the  effect  upon  the  case  of  the 
legal  tender  act,  and  was  based  on  tbe  construction 
of  the  contract  alone,  and  it  made  no  reference  to 
the  case  of  Webb  y.  Hoore,  4  T.  B.  Hon.  488  (1887)« 
or  to  the  early  Kentucky  statute  therein  referred 
to,  recognising  the  validity  of  a  provision  that  a 
note  should  be  payable  *1n  gold  or  silyer.** 

A  note  to  pay  a  spedfled  sum  in  gold  is  regarded 
as  simply  an  undertaking  to  pay  that  sum  in  mon- 
ey, and  nothing  more,  in  tbe  Kentucky  case  of  Riley 
V.  Sharp,  1  Bush,  848  (1866),and  therefore  no  damages 
were  allowed  for  failure  to  pay  the  debt  in  gold  on 
account  of  the  difference  that  had  arisen  betweeo 
the  values  of  gold  and  the  legal  tender  notes. 

Thus,  it  was  held  in  (Galliano  y.  Pierre,  18  La. 
Ann.  10, 80  Am.  Dec.  648  (1866),  that  a  charter-par^ 
calling  for  payment  in  gold  could  not  be  enforced 
In  that  particular,  but  that  only  the  amount  sped- 
fled in  lawful  money  could  be  recovered.  This 
decision  was  followed  In  Olanyer  v.  Blanchard,  18 
Ia.  Ann.616  (1866), in  case  of  a  contract  to  pay  francs 
or  **thelr  equivalent  in  gold  currency  of  the  United 
States.** 

In  MasHichusetts,  in  Wood  y.  Bullens,  6  Allen, 
616(1808),  a  promissory  note  payable  in  specie  is 
held  to  be  payable  in  any  money  which  is  legal  ten- 
der, although  specie  was  at  a  premium  when  the 
note  was  made. 

In  Tufts  y.  Plymouth  Gk>ld  Mm.  Co.,  14  Allen,  40! 
(1807),  it  was  held  that  the  salary  of  an  agent,  ex- 
pressly made  payable  in  specie,  entitled  him  only 
to  a  Judgment  for  the  amo  unt  due  expressed  in 
dollars,  and  the  fact  that  it  was  declared  to  be  pay* 
able  in  specie  did  not  alter  the  amount  due. 

So  in  the  Michigan  case  of  Buchegger  v.  Shult^ 
18  Biich.  480  (1B66),  it  was  held.  Judge  Oooley  writing 
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t80;  Quin^  ▼.  Chapman,  25  DL  822:  Byrne  y. 
Luninff  Co.  8  Cal.  Dec.  189. 

An  innooent  purchaser  could  not  place  bim- 
Klf  behind  this  recital  in  the  bond,  because  if 
there  is  a  want  of  power  in  the  municipality 
this  is  fatal,  and  no  recital  can  make  up  for 
want  of  legislative  sanction. 

Dill  Mud.  Corp.  §g  549-558. 

The  words  "gold  coin"  are  particular, 
whereas  the  words  "lawful  money  of  the 
United  States"  are  general;  and  the  rule  is 
well  established  that  particular  expressions 
govern  those  which  are  general. 

Sedgw.  Stat.  &  Const.  L.  p.  860;  Sutherland, 
Stat.  Constr.  §  268. 

A  city,  given  power  to  issue  bonds  payable 
in  gold  coin,  can  add  to  the  bond  a  provision 
that  it  should  be  payable  in  money  of  tbe  same 
weight  and  fineness  as  that  for  which  the  bond 
was  sold. 

Judson  ▼.  Bessemer,  4  L.  R.  A.  742,  87  Ala. 
240;  Univernty  of  Alabama  Trustees  v.  Moody, 
62  Ala.  389;  Moore  y.  Walla  Walla,  60  Fed. 
Rep.  963. 


Per  Cvriam: 

The  controversy  herein  was  submitted  to 
the  superior  court  upon  an  agreed  case,  un- 
der the  provisions  of  section  1138  of  the  Code 
of  Civil  Procedure.    The  city  of  Santa  Rosa, 


desiring  to  construct  a  system  of  water- 
works, the  estimated  cost  of  which  U  stated 
at  $165,000,  proposed  to  raise  tbat  sum  Xn 
the  sale  of  the  bonds  of  the  city,  to  be  iaaued 
under  the  provisions  of  the  Act  of  1889  au- 
thorizing the  incurring  of  indebtedneaa  for 
the  construction  of  waterworks  and  other  im- 
provements. Stat.  1889,  p.  399,  as  amended 
by  Stat.  1891,  p.  94,  and  Stat.  1893,  p.  61. 
The  several  ordi nances  required  bj  tbe  stat- 
ute were  duly  passed  and  published,  the  no- 
tice of  election  given,  and  the  election  held, 
at  which  more  than  two  thirds  of  the  electors 
voting  thereat  voted  in  favor  of  the  issuance 
of  the  bonds.  Ordinance  148,  calling  said 
special  election,  described  the  bonds  pro- 
posed to  be  issued  as  serials  payable  in  gold 
coin  or  lawful  money  of  the  United  States  In 
the  manner  following :  **  One-fortieth  part  of 
the  whole  amount  of  said  indebtedness  so  in- 
curred, together  with  annual  interest  at  the 
rate  of  4  per  cent  per  annum  on  all  unpaid 
sums  thereof,  shall  be  payable  each  and  eyery 
year  on  a  day  in  each  year,  and  at  a  place 
to  be  fixed  by  the  common  council  of  said 
city,  until  the  whole  amount  of  said  indebt- 
edness shall  have  been  paid. "  Thp  notice  of 
election  contained  the  foregoing  description 
of  the  bonds  proposed  to  be  issued,  and  in 
addition  declared  as  follows:  **£ach  bond 
shall  have  attached  thereto  a  separate  coupon 


the  opinion,  that  a  oontraot  for  '^dollaiB"  payable 
in  gold  may  be  disoharired  by  payment  of  the  speci- 
fied amount  in  notes  whloh  congress  has  made 
legal  tender.  , 

So  in  Missouri  a  note  for  a  certain  amount  ^n 
gold**  was  held  enforceable  only  for  its  face  value 
payable  in  any  lawful  money,  and  a  Judgment  in- 
cluding premium  on  gold  was  held  invalid.  Hen- 
derson V.  McPlke,  86  Mo.  265  (1864). 

So  a  contract  to  be  paid  in  the  ^current  gold  coin 
of  tbe  (Jntted  States  in  full  tale  or  count,  -^  Ithout 
regard  to  any  legal  tender  that  may  be  established 
or  declared  by  any  law  of  congress,**  is  held  not  to 
be  enforceable,  as  the  contract  plainly  regards 
gold  as  money,  and  as  such  no  distiDotion  can  be 
made  between  gold  and  legal  tender  notes.  Appel 
y.  Woltmann,  88  Mo.  191  (1860). 

So  in  Nevada  the  courts  at  first  denied  the  force 
of  a  provision  for  gold  coin  in  a  contract  made  be- 
fore the  Nevada  specific  contract  act,  and  denied 
the  right  to  a  Judgment  for  gold  coin.  Burling  v. 
Goodman,  1  Nev.  8U  (1865). 

As  to  the  effect  of  state  statutes  authorizing 
judgment  for  coin  when  a  coq^ract  specifically 
provides  for  such  money,  see  infrcL,  II.,  a,  4. 

In  New  Hampshire,  In  a  case  of  assumpsit  for 
money  had  and  received  where  gold  coin  had  been 
pledged  as  security  and  afterwards  went  above 
par,  it  was  held  tbat  the  damages  must  be  limited. 
In  tiiat  form  of  action,  to  the  amount  of  money 
received,  excluding  any  premium  on  the  gold;  and 
that,  even  if  the  action  was  In  tbe  form  of  trover^ 
only  the  value  at  the  time  of  conversion  could  be 
allowed  as  damages.  Frothingham  v.  Morse,  46  N. 
H.  545  (1864). 

In  New  York,  in  an  action  on  a  foreign  Judgment 
which  would  be  payable  only  in  gold  or  currency 
equal  to  gold  at  the  place  where  it  was  rendered,  it 
was  held  In  Swanson  v.  Cooke,  86  How.  Pr.  886  (1866), 
that  premium  on  gold  could  not  be  included;  and, 
as  tbe  parties  agreed  that  a  pound  sterling  was 
equal  to  $4.81,  the  Judgment  was  rendered  on  that 
basis  without  allowing  any  premium  on  gold. 

A  provision  in  a  oharter-party  for  payment  of 
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freight  'in  silver  or  gold  dollars,**  if  diSGharged  Is 
the  United  States,  is  held  in  Wilson  y.  Morgan,  ID 
How.  Ft.  886, 4  Robt.  58, 1  Abb.  N.  8.  174  a866),  to 
be  satisfied  by  tender  of  the  freight  in  United 
States  notes,  where  tbe  contract  was  made  after 
the  passage  of  the  legal  tender  act. 

In  Murray  v.  Gale,  5  Abb.  Pr.  N.  8.  238,  68  Barb. 
427  (1B68\  afBi  ming  Murray  v.  Harrison,  47  Barb. 
484, 83  How.  Pr.  00  (1867),  it  was  held  that  the  words 
**ln  specie,  gold,  and  silver  coin,*Mnan  obligaiion 
for  the  payment  of  a  certain  number  of  doliare, 
did  not  aifect  the  right  to  discharge  the  contract 
by  paying  the  stipulated  amount  in  legal  tender 
notes. 

In  Jones  v.  Smith,  48  Barb.  668  a867),  it  was  held 
to  follow  inevitably,  from  the  legal  tender  act  as 
interpreted  by  Rodes  v.  Bronson,  81 N.  Y.  649  (1866), 
that  a  bill  of  exchange  payable  **in  specie  or  its 
equivalent"  could  be  paid  in  legal  tender  notes 
called  greenbacks. 

In  Pennsylvania  an  express  contract  to  pay  ''spe- 
cie,  current  gold  and  silver  money  of  the  United 
States,"  was  held  to  be  within  the  operation  of  the 
legal  tender  act,  in  Shoenberger  v.  Watts,  6  Phila. 
61  (1868). 

So  ground  rent  payable  in  **dollnr8.  lawful  silver 
money  of  the  United  States,  each  dollar  weighing 
16  penny  weights,  6  grains,  at  least,"  is  held  redeem- 
able in  legal  tender  notes.  Mervine  v.  Sailor.  58  Pa. 
9  a866). 

The  same  is  held  in  case  of  ground  rent  payable 
in  **dollars,  lawful  money  of  the  United  States  of 
America,"  in  ShoUenberger  v.  Brinton,  iS  Pa.  9 
(1866). 

Likewise  as  to  ground  rent  payable  tn  **iawfiil 
money."    Davis  v.  Burton,  68  Pa.  9  (1866). 

So  where  the  provision  was  for  ground  rent  pay- 
able in  **lawful  money  of  the  United  States."  Kroe- 
ner  v.  Oolhoun,  68  Pa.  9  a866). 

The  same  doctrine  is  held  in  case  of  a  oertlflcate 
of  deposit  of  **go]d  payable  .  .  .  in  like  funds, 
with  interest."    Sandf  ord  v.  Hays,  S8  Pa.  9  0866). 

A  note  for  a  sum  of  money  with  tbe  amount 
marked  ''specie"  on  the  margin,  which  by  bank- 


1805. 


Skinnbr  y.  Santa  Rosa. 


515 


for  the  interest  for  eretj  year  that  such  bond 
lias  to  run,  and  each  of  said  coupons  shall  be 
made  therein  payable,  and  shall  be  payable, 
at  the  of&ce  of  the  city  treasurer  of  sai'd  city 
of  Sante  Rosa,  on  the  first  Monday  of  Decem- 
ber of  the  year  for  the  interest  whereof  it  Is 
given.  Each  of  said  bonds  shall  therein  be 
made  payable,  and  shall  be  payable,  at  the 
office  of  the  city  treasurer  in  the  city  of  Santa 
Bosa  on  the  first  Monday  in  December  of  each 
jear."  The  notice  of  election  also  stated  the 
precise  amount  of  the  annual  tax  to  be  levied 
to  pay  the  annual  interest,  and  the  series  of 
bonds  falling  due  each  year,  thus:  *" First 
year,  $10,725;  second  year,  $10,560;"  and  so 
on  down  to  the  ''fortieth  year,  $4,290,— the 
aggregate  tax  levy  for  the  forty  years  being 
$300,800."  On  June  6,  1893.  after  the  result 
of  the  election  was  ascertained,  the  city  coun- 
cil adopted  ordinance  No.  149,  which  recited 
all  the  previous  proceedings  and  prescribed 
the  form  of  the  bonds,  in  exact  conformity  to 
all  the  particulars  stated  in  the  notice  of  elec- 
tion. The  agreed  statement  then  recites  the 
steps  taken  to  sell  said  bonds,  and  adds: 
**That  neither  said  legislative  body,  nor  said 
city,  nor  any  of  the  officers,  received  any  bids 
for  said  bonds  in  answer  to  the  notice  so 
published;  that  said  legislative  body  used 
strenuous  efforts  to  sell  such  bonds,  but  was 
unable  to  find  any  purchaser  therefor. "    The 


statement  then  recites  that,  in  Tiew  of  the 
great  needs  of  the  city  for  a  system  of  water- 
works, the  city  council,  on  November  17, 
1894,  passed  ordinance  No.  156  rescinding 
ordinance  149,  and  changing  the  form  of  the 
bonds  so  as  to  make  them  payable  at  the 
Chemical  National  Bank  in  the  city  of  New 
York  **in  gold  coin  of  the  United  States  of 
America  of  the  present  standard  of  weight 
and  fineness,"  with  interest  at  the  rate  of  4 
per  cent  per  annum,  *^payable  semi-annually 
in  like  gold  coin."  The  bonds  in  this  new 
form  were  executed,  and  on  December  1,  1894, 
Robert  Effey  (a  party  to  this  agreed  case) 
bid  for  said  bonds  their  face  value  in  United 
States  gold  coin,  and  the  city  council,  hav- 
ing accepted  his  bid,  were  about  to  deliver 
the  bonds  to  him,  when  W.  O.  Skinner,  de- 
scribing himself  as  a  Uxpaver  of  said  city, 
served  upon  the  city  council  and  each  of  the 
officers  of  said  city  a  protest  against  the  sale 
of  said  bonds  to  Effey,  in  which  he  notified 
them  that  he  would  use  eyeiy  lawful  means 
to  resist  the  collection  of  any  tax  levied  for 
their  payment,  and  that  he  would  apply  to 
the  court  for  an  injunction  to  restrain  the  col- 
lection of  a  tax  levied  on  October  5,  1894,  of 
25  cents  on  each  $100  to  pay  the  principal 
and  interest  due  on  said  bonds  for  the  year 
1894  and  the  interest  due  June  1,  1895.  The 
city  council  thereupon  passed  a  resolution 


en*  roles  meant  silver  or  gold  coin,  was  held  In 
Graham  v.  Marshall,  63  Pa.  9  asOS),  to  be  payable  in 
le^l  tender  notes,  and  the  same  decision  was  made 
in  reepect  to  a  note  for  dollars  'in  gold,**  in  Laugh- 
iJn  V.  Harvey,  fiiSPa.  9  (1860). 

In  Texas  a  note  for  **  $600  In  gold**  was  held,  In 
Bhaw  V.  Trunsler,  80  Tex.  800  (1867),  to  be  discharge- 
able by  the  paymen*  «>f  legal  tender  notes,  on  the 
grounds  that  congress  had  made  them  legal  cur- 
rency, and  that  Judgment  on  such  a  note  could  not 
be  rendered  for  specie. 

In  the  case  of  Floumoy  v.  Healy,  81  Tex.  600 
(1860),  where  the  contract  provided  for  payment  of 
$500  Id  specie,  or  $804  In  United  States  currency,  it 
was  held  that  the  word  **Bpecie,**  in  a  judgment  for 
a  certain  number  of  dollars  in  specie,  was  surplus- 
age, .but  nevertheless  an  error  which  might  be 
■truck  out  on  appeaL 

h.  SupporUng  tueh  contractM. 

Bat  some  decisions  of  the  state  courts  sustained 
these  specillo  agreements  to  pay  in  coin  before  the 
Supreme  Oourt  of  the  United  States  decided  to  that 
eflectb 

ThuB  inGeorgia  a  promise  to  pay  a  certain  number 
of  dollars  *'in  American  gold  coin**  is  held,  io  Myers 
T.  Kaufman.  87  Ga.  600,  05  Am.  Dec.  867  (1868),  to  be 
enforceable,  and  not  to  be  discharged  by  tender  of 
the  nominal  value  in  depreciated  legal  tender 
notes.  In  the  case  of  Taylor  v.  Green,  passed  upon 
at  the  same  time  and  by  the  same  opinion,  a  con- 
tract to  pay  *Mn  gold**  is  likewise  sustained. 

Id  several  states  distinctions  were  made  which 
have  since  become  unimportant. 

In  the  decision  of  the  supreme  court  of  Ifassa- 
chusetts  In  Essex  Co.  v.  Pacific  Mills,  14  Allen,  880 
0867),  ti  was  also  held  that  a  contract  to  deliver  a 
certain  number  of  ounces  of  silver  of  a  certain  fine- 
ness in  payment  of  rent,  or  its  equivalent  in  gold. 
was  a  contract  for  the  delivery  of  a  commodity  the 
breach  of  which  required  a  judgment  for  the  mar- 
ket  value  thereof  payable  in  United  States  notes. 

A  loan  of  $10,000  in  gold,  on  an  agreement  to  re- 
pay in  gold,  was  held  In  Bank  of  Commonwealth 
80L.R.A. 


v.yanyieck,40  Barb.  808  (1867),  to  be  valid  and 
subject  to  discharge  only  by  payment  in  gold,  and 
the  legal  tender  act  of  congress  Is  held  to  be  inap- 
plicable to  such  a  contract.  This  case  Is  distin- 
guished from  the  dedsioa  by  the  oourt  of  appeals  in 
Bodes  V.  Bronson,  84  N.  Y.  640  (1866),  on  the  ground 
that  in  the  latter  the  obligation  waste  pay  *in  law- 
fill  money,**  and  that  the  words  *in  gold  and  silver 
coin'*  were  surplusage,  while  in  the  present  case 
the  agreement  was  not  to  pay  an  ordinary  debt, 
but  to  return  articles  of  the  same  kind  that  were 
received. 

Upon  a  bill  of  exchange  drawn  in  Prince  Bd- 
ward*slsland,''payable  in  United  States  gold  coin,** 
the  bolder  is  held,  in  Bank  of  Prince  Edward*8 
Island  V.  Trumbull,  68  Barb.  460,  36  How.  Pr.  8,  4 
Abb.  Pr.  N.  S.  8S  (1868),  to  be  entitled,  in  case  of 
nonpayment,  to  an  amount  equal  to  the  value  of 
the  grold  in  legal  tender  notes  at  the  time  of  the 
triaL 

A  bond  for  payment  **ln  gold  coin  of  the  United 
Statee**  of  a  particular  ''fineness,  notwithstanding 
any  law  which  now  may  or  bereafter  phall  make 
anything  else  a  tender  in  payment  of  debts,**  was 
held  in  Dutton  v.  Pailaret,  GZ  Pa.  109,  91  Am.  Dec. 
136  (1866),  to  be  enforceable  according  to  its  terms, 
and  judgment  rendered  thereon  for  the  value  of 
the  gold  in  currency.  The  court  said:  '*Wben  par- 
ties stipulate  for  specific  chattels,  and  expressly 
exclude  the  legal  tenders  which  government  has 
prescribed,  the  bargain  must  be  presumed  to  rest 
upon  an  adequate  consideration,  and  neither  legis- 
lative nor  judicial  power  can  pluck  the  fruits  that 
belong  to  one  of  the  parties  for  the  mere  purpose 
of  giving  them  to  the  other.**  The  court  distin- 
guished this  case  from  Graham  v.  Marshall,  62  Pa. 
9  (1866),  on  the  ground  that  there  the  ordinary  legal 
tenders  of  the  country  were  stipulated  for. 

Ground  rent  payable  in  **21  Spanish  coined  fine 
silver  pieces  of  8^  part  of  a  piece  of  8,  each  piece 
weighing  17  pennyweights  and  6  frrains.orsomuch 
lawful  money  of  the  said  province  of  Pennsylvania 
as  shall  t>e  sufficient  to  purchase  or  procure'*  the 
specified  coin,  ia  held,  in  Mather  v.  Kinike,  51  Pa. 


816 


California  Sufuuice.  Coubt. 


JUBIi 


directing  the  city  attorney  to  take  immediate 
steps  to  unite  with  such  ofBcers  and  persons 
as  were  interested  in  submitting  an  agreed 
case,  *"  so  as  to  obtain  as  soon  as  possible  the 
judicial  determination  of  said  question,  case, 
and  controversy  in  and  by  the  supreme  court 
of  this  sUte." 

The  foregoing  outline  of  the  statement,  as 
originally  prepared,  contains  all  of  it  that  is 
material.  It  closed  with  the  statement  that 
**the  foregoing  is  a  full,  true,  and  correct 
statement  and  case,  containing  all  the  facts 
upon  which  the  controversy  depends,"  and 
signed  by  counsel  for  the  respective  parties, 
and  followed  by  the  afiS davit  of  Skinner  to 
the  effect  that  the  controversy  is  real,  and 
the  proceedings  in  good  faith. 

The  contention  on  Skinner's  part,  as  ap- 
pears in  the  agreed  case,  is :  (1)  That  the 
city  council  have  no  power  to  issue  the  bonds 
in  the  form  prescribea  by  ordinance  156.  (2) 
That  the  city  council  had  no  power  to  levy 
the  tax  of  25  oents  per  $100  on  October  5, 
1894,  the  bonds  then  authorized  under  ordi- 
nance 149  not  having  been  sold.  (8)  That 
ordinance  153,  authorizing  the  city  marshal 
to  collect  delinquent  taxes  by  sale  of  the 
property,  is  invalid  because  in  conflict  with 
the  city  charter  which  makes  it  the  duty  of 
the  city  attorney  to  collect  them  by  suit,  the 
marshal  having  advertised  his  property  for 


sale  on  December  17.  Certain  ameBdmeiii 
were  afterwards  made  to  the  statement.  Tit. : 
That  the  said  tax  levy  of  25  cents,  together 
with  other  city  taxes  levied  for  the  coirot 
year,  do  not  exceed  1  per  cent  of  the  laseaed 
valuation,  and  are  less  than  the  limit  fixed 
by  law ;  that  Skinner  had  tendered  all  otbet 
taxes ;  that  there  had  been  a  sufficient  amoimt 
of  said  25-oent  tax  voluntarily  paid  into  tiie 
city  treasury  to  meet  the  semiannual  iDterat 
accruing  prior  to  the  next  annual  tax  lerr; 
and  *"  that  at  the  time  of  the  levy  of  said  SS- 
cent  tax  an  offer  to  purchase  for  the  face 
value  thereof,  in  United  States  gold  coin, 
said  bonds  to  be  issued  under  ordiBance  Na 
149,  had  been  presented  to  said  common  coun- 
cil,  which  offer  was  thereafter  withdrawn.' 
Judgment  was  rendered  thai  bonds  issued  im- 
der  ordinance  156  would  be  valid,  sod  also 
affirming  the  validity  of  said  25-ceDt  tax.  and 
from  this  judgment  said  Skinner  appetls. 

The  question,  ''Are  the  bonds  which  Uie 
city  council  intended  to  issue  valid  in  the  form 
proposed?"— must  be  answered  in  the  n^ 
tive. 

No  question  is  made  as  to  the  regalarity 
of  the  proceedings  up  to  and  including  ordi- 
nance No.  149,  nor  that  bonds  issued'under 
that  ordinance  and  in  the  form  therein  pre- 
scribed would  have  been  valid,  but  tbeboods 
proposed  to  be  issued  under  ordinance  156  do 


tfS  (1866),  to  be  a  speotflo  artlde  called  for  by  the 
oovenant,  and  not  to  be  payable  in  ourrenoy. 

OrouDd  rent,  payable  In  ^'Spanish  milled  silver 
dollars  which  weigh  17  pennyweiflrhts  and  6  lirrains 
at  least,**  was  held  not  loKally  represented  by  United 
States  legal  tender  notes,  but  to  be  payable  only  In 
coin  according  to  the  contract.  Christ  Church 
Hospital  V.  Fuechs^  64  Pa.  71  (1867).  The  court 
distinguished  this  ease  from  that  of  Mervine  v. 
Sailor  and  others,  decided  by  the  same  court,  In 
which  the  rent  agreed  upon,  although  specified  as 
gold  or  silver,  was  further  described  as  *iawful 
money,**  but  this  distinction  was  subsequently 
abandoned  by  the  court,  whioh  was  const  rained  by 
the  decisions  of  the  Supreme  Court  of  the  United 
States  to  sustain  the  stipulation  in  either  form 
when  coin  was  agreed  upon.  See  also,  as  to  eflTect 
of  state  statutes,  infra^  Il.a,  4. 

The  supreme  court  of  Nova  Sootla  also  sustained 
such  contracts,  and  held  that  on  a  lease  of  prop- 
erty in  the  British  dominions,  payable  in  "dollars 
and  oents  of  United  States  currency,**  made  before 
the  passage  of  the  legal  tender  act,  payment  could 
be  made  only  in  coin.  Nova  Scotia  Teleg.  Co.  v. 
American  Teleg.  Co.  4  Am.  L.  Beg.  N.  8. 866  (1865). 

S.  In  e^ttv  eosss. 

The  power  of  equity  to  give  effect  to  a  speoiflo 
provision  for  payment  in  coin,  when  this  was  not 
enforceable  at  law,  was  a  question  on  which  the 
courts  were  not  agreed. 

The  power  of  equity  to  give  effect  to  a  specific  pro- 
vision in  a  contract  for  payment  in  gold  is  denied 
in  Humphrey  v.  Clement,  44 111.289  (1867),  following 
Whetstone  v.  CoUey,  86  ID.  828  (1866)  on  the  general 
doctrine  that  speelflo  agreements  for  payment  in 
gold  are  not  valid. 

In  Howe  v.  Nlckerson,  14  Allen,  400  (1867),  it  was 
held  that  a  blU  In  equity  would  not  lie  to  enforce 
specific  performance  of  ao  award  to  pay  a  certain 
number  of  dollars  in  gold. 

But,  on  the  other  hand.  It  was  held  in  Kentucky 
that  in  an  equity  salt  for  specific  enforcement  of 
a  contract,  made  in  tseSi  to  pay  the  price  of  land  in 


gold,  where  the  difference  between  gold  and  Iml 
tender  notes  was  taken  into  acoountin  fixnurdit 
price,  the  provision  would  Im  austalned.  fiord  r. 
Miller.  2  Duv.  108  (1866).  The  oourt  allowed  Ite 
debtor  time  to  make  the  payment  in  gold  witbt 
warning  that  on  default  thereof  the  valoe of  tlie 
gold  would  be  estimated  in  paper  eurrency  and  tki 
amount  adjudged  against  him  enforced  by  ak  €< 
the  land. 

4.  Effect  of  state  stahOa, 

A  specific  contract  law,  providing  that  Jvd^ 
ments  may  be  made  payable  In  coin  inactioi»oe 
contracts  which  specifically  call  for  sncfa  mooer, 
is  sustained  by  the  supreme  oourt  of  Neftdi.  and 
declared  not  to  be  repugnant  to  the  legal  teoda 
act  of  congress,  in  Linn  v.  lilnor.  4  Nev.  HB  (186^ 
This  case  overrules  several  prior  eases  to  tbe  em- 
trary,  which  were  Milliken  v.  Sloat,  1  Nev.5:3  l^i; 
Mitchell  V.  Brombecger,  Id.  004;  Fox  v.  Bustov. 
Id.  612. 

Such  a  statute  in  California  has  been  the  nblect 
of  numerous  decisions.  That  it  does  noc  conflict 
with  the  leged  tender  act  of  cob  Tress  was  decided 
in  Carpentier  v.  Atherton,  26  CkL  564  (18SD.  and  in 
validity  is  assumed  by  the  later  cases.) 

That  such  a  contract  relates  to  actions  or  prooeedr 
ings  on  the  oontraot  Itself,  and  not  to  an  ordff 
in  supplementary  proceedings  fOr  repayment  bf  t 
borrower  of  gold  from  funds  in  coort,  is  decidfd 
in  Hathaway  v.  Brady,  26  GaL  681  (1864),  becaa» 
this  proceeding  ia  not  **an  action**  wlthia  tto 
meaning  of  the  statute.  _  __^ 

That  a  specific  oontraot  act  applies  to  oootneti 
made  before  its  pawage,  is  decided  in  Otis  v-  H»el> 
tine,  27  GaL  80  (1864);  Galland  v.  Lewis.  »  Oit^ 
(1864). 

A  tender  of  legal  tender  notes  at  par  vitbcU 
InsuflBcient  to  discharge  a  note  payable  In  oott.  is 
the  case  of  Yilhao  v.  Bl  ven,  28  CaL  410  (188B). 

A  purchaser  of  goods  under  an  oral  oootnctw 
pay  for  them  in  gold  is  enforceable  nnder  tbe  Oitt- 
fomia  statute,  where  after  the  HabOity  seorsw 
and  suit  was  oommenoed,a  wrtttsnooatisctvtf 
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BOt  oonfarm  to  the  ordlmuioe  calling  the  elec- 
tion, nor  to  important  particulars  specified 
in  the  notice  of  election,  and  in  one  of  these 
particulan  thej  do  not  conform  to  tlie  statute 
under  which  it  is  proposed  to  iMne  them. 

The  ordinance  calline  an  election  and  the 
notice  of  election  each  provided  that  the 
bonds  to  be  issued,  if  the  qualified  roteis 
•Ijould  authorize  their  issue,  should  bear  in- 
lerest  at  the  rate  of  4  per  cent  per  annum, 
and  the  principal  and  interest  should  be  pay- 
able "in  gold  coin  or  lawful  money  of  the 
United  States,"  and  the  notice  of  election 
specified,  in  addition,  that  the  bonds,  as  well 
as  the  interest,  should  be  payable  at  the  city 
treasury.  The  statute  under  which  said  bonds 
were  proposed  to  be  issued  is  the  Act  ap- 
proved March  19,  1899  (Stat.  1889,  p.  899), 
and  the  amendments  thereof  hereafter  noticed. 
By  secion  2  of  said  Act,  as  amended  in  1891 
(Stat.  1891,  p.  94),  it  is  provided,  among 
other  things,  as  follows:  "The  ordinance 
calling  such  special  election  shall  recite  the 
objects  and  purposes  for  which  the  indebted- 
ness is  proposed  to  be  incurred,  the  estimated 
cost  of  the  proposed  public  improvement, 
and  that  the  bonds  of  the  municipality  shall 
issue  for  the  payment  of  the  cost  of  such  im- 
provement, as  in  such  ordinance  set  forth.  If 
the  proposition  be  accepted  by  the  qualified 
voters  as  hereinafter  provided.**    Section  8 


of  said  Act  (Stot  1889,  p.  400)  provides  it.r 
the  publication  of  said  ordinance  calling 
such  election,  and  that  after  such  publica- 
tion there  shall  be  published,  not  less  than 
two  weeks,  "a  notice  of  such  special  elec- 
tion, the  purpose  for  which  the  indebtedness 
is  to  be  incurred,  the  number  and  character 
of  the  bonds  to  be  issued,  the  rate  of  interest 
to  be  paid,  and  the  amount  of  the  tax  levy 
to  be  made  for  the  payment  thereof.**  By 
section  6  of  said  Act,  as  amended  March  1, 
1898  (Stat  1898.  p.  01),  it  is  provided, 
among  other  things,  that  such  bonds  ** shall 
be  payable  in  gold  coin  or  lawful  money  of 
the  United  States.**  Section  7  (Stat.  1889, 
p.  401)  provides:  *'The  legislative  branch 
of  any  city,  town,  or  municipal  corporation 
issuing  bonds  under  the  authority  of  this  act 
shall  have  the  right  to  determine  the  rate  of 
interest  such  bonds  shall  bear;  provided, 
that  in  no  case  shall  it  exceed  7  per  cent  per 
annum,  and  to  name  the  date  and  place  where 
such  bonds  and  interest  shall  be  paid ;  pro- 
vided, that  the  place  of  payment  shall  be  ei- 
ther at  the  office  of  the  treasurer  of  the  muni- 
cipality, or  at  some  designated  bank  in  San 
Francisco,  Chicago,  New  York,  or  Boston. 

From  this  review  of  the  statute  it  will  be 
seen  that  the  rate  of  interest  the  bonds  shall 
bear,  and  the  amount  of  the  tax  levy  to  be 


Dade  to  pay  the  gold.  Meyer  v.  Kobn,  99  Osl.  978 
a865). 

In  an  action  on  a  judgment  rendered  prior  to  the 
specific  oontraot  act,  judgment  cannot  be  entered 
for  gold  coin.    Beed  v.  BIdredge,  97  CaL  84B  (1866). 

But  where  the  complaint  in  anaoUon  on  a  judg- 
ment alleges  that  sach  judgment  was  rendered 
payable  in  coin,  the  new  Judgment  thereon  may 
beforooin.    WaUaoev.Sldredge,S7CaL488a866). 

As  to  action  on  judgment,  see  also  ntpfxit  Swan- 
•OD  V.  Oooke,  80  flow.  Pr.  886  0806). 

As  to  pleading  under  such  statute,  see  fwte  to 
Belf ord  v.  Woodward  (UL)  poit,  ~. 

h.  DoetriiM  of  Bronaon  e.  Kodet  a$id  later  eama 

L  Federal  ea$e9. 

The  case  of  Bronson  v.  Bodes,  74  U.  S.  7  WalL  288. 
19  L  ed.  141  (1889),  has  already  been  referred  to  as 
the  leading  case  on  the  subject.  It  established  the 
doctrine  that  express  provisions  for  payment  in 
gold  or  silver  were  valid,  and  enforceable  as  if 
they  were  for  payment  in  wheat  or  any  other  valu- 
able thing. 

The  case  of  Butler  v.  Horwita.  74  U.  8. 7  WaU. 
B8,  19  L.  ed.  148  (1808).  applied  the  doctrine  of 
BroDson  v.  Bodes  to  a  contract  made  in  1701  for 
rent  payable  In  Bnglish  golden  guineas  weighing 
6  peonyweightB  and  8  grains  at  86  shillings  each, 
and  other  gold  and  silver  at  the  present  weights, 
tnd  rates  established  by  aot  of  assembly.  The 
court  recarded  the  oontraot  as  obviously  intended 
to  require  payment  of  the  rent  in  gold  and  silver 
for  the  purpose  of  avoiding  Hoctuations  to  which 
carrency  was  subject. 

CMtf  JvaUee  Chase  saM,  In  BoUer  v.  Horwits, 
wpra:  **  A  oontraot  to  pay  a  certain  sum  in  gold 
iod  dWer  coin  Is,  tn  substance  and  legal  effect,  a 
contract  to  deliver  a  certain  weight  of  gold  and 
■Over  of  a  certain  fineness,  to  be  ascertained  by 
count.''  The  chief  justice  also  said:  **  It  was  not 
necesaary  in  the  case  of  Bronson  ▼.  Bodes,  nor  is 
It  necessary  now«  to  decide  the  question,  whether 
the  acu  making  United  States  notes  legal  tender 


are  warranted  by  the  constitution.  We  express 
no  opinion  on  that  point." 

The  case  of  Bronson  v.  Kimpton,  76  U.  8. 8  WaiL 
444, 19  L.  ed.  488  (1889),  foUowed  Bronson  v.  Bodee 
and  Butler  v.  Horwlts,  and  held  that  a  mortgage 
to  secure  a  bond  for  the  payment  of  a  certain  sum 
In  gold  and  silver  coin  was  not  satisfied  by  a  tender 
of  United  States  notes  equal  in  nominal  amount  to 
the  sum  due  on  the  bond  and  mortgage. 

On  a  contract  to  pay  yearly  rent  of  4  ounces,  9 
pennyweights,  and  19  grains  of  pure  gold  in 
coined  money,  judgment  should  be  entered  for 
coined  dollars  and  parts  of  dollars,  instead  of  treas- 
ury notes  equivalent  in  market  value  to  the  value 
in  coined  money  of  the  stipulated  weight  of  pure 
erold.  Dewing  v.  Sears,  78  U.  S.  U  WalL  879,  SO  L.  ed. 
189  (1671).  reversing  the  decision  of  the  Massachu- 
setts supreme  court  in  Sears  v.  Dewing,  14  AUeo, 
413  (1867).  which  held  that  the  gold  should  be  deliv- 
ered by  the  lessee  as  a  commodity,  and  that  in  de- 
fault thereof  Judgment  should  be  rendered  for  the 
market  value  thereof,  estimated  in  United  States 
treasury  notes. 

Freight  money  for  transportation  from  Wham- 
poa  to  New  York,  fixed  at  168  pounds,  4  shillings,  4 
pence  sterling,  was  held  to  be  payable  in  United 
States  gold  and  ^ver  dollars  of  equal  value. 
Forbes  V.  Murray,  8  Ben.  498(1869). 

The  validity  of  a  note  payable  in  coin  was  also 
sustained  in  ReBlder,  1  Sawy.  81, 3  Nat.  Bankr.  Reg. 
878  (1870),  in  a  case  of  bankruptcy, where  it  was  held 
that  it  was  properly  proved  against  the  bankrupts 
estate  according  to  Its  terms,  although  a  new  note 
for  its  equivalent  in  currency  would  not  be  in- 
valid. 

A  note  and  mortgage  calling  for  pounds  sterling 
of  Great  Britain  was  held,  in  Re  Surplus  and  Rem- 
nants of  The  Bdith,  6j  Ben.  446  (1871),  to  be  pay- 
able only  in  coin. 

An  award  by  the  attorney-general  under  act  of 
congress,  ''payable  in  gold,"  was  held  in  Tyers  v. 
United  States,  6  Ct  CL  609  a889),  to  be  payable  in 
coin  instead  of  currency.  And  where  the  claimant 
accepted  depreciated  currency  under  protest,  de- 
claring that  he  would  take  it  only  at  its  value  In 


§18 


California  Sctpremb  Coubt. 


JUBli 


made  for  tke  payment  thereof,  are  expressly 
required  to  be  stated  to  the  ''notice  of  elec- 
tion, "  while  the  place  of  payment  and  the 
kind  of  money  in  which  they  are  to  be  paid 
are  not.  The  ordinance  calling  the  election 
and  the  notice  of  election  fixed  the  rate  of  in- 
terest at  4  per  cent,  payable  annually,  while 
ordinance  156,  under  which  the  bonds  in  con- 
troversy are  proposed  to  be  issued,  fixes  the 
rate  at  4  per  cent,  payable  semiannually.  It 
is  contended  by  respondents,  if  we  correctly 
understand  them,  that  as  section  7  of  the 
Act  above  cited  leaves  the  determination  of 
the  rate  of  interest  to  the  common  council, 
and  as  by  section  6  it  is  provided  that  inter- 
est maybe  payable  annually  or  semiannually, 
making  the  interest  payable  semiannually 
instead  of  annually  is  a  ''mere  matter  of  de- 
tail, to  be  arranged  between  the  buyer  and 
the  city,  and,  being  confided  to  the  discre- 
tion of  the  council,  it  was  not  within  their 
domain  to  limit  or  circumscribe  that  discre- 
tion in  any  way,  but  that  it  was  their  duty 
to  use  their  best  judgment  when  they  were 
called  upon  to  act."  That  the  payment  of 
interest  semiannually  increases  the  rate  is 
obvious.  If  it  did  not,  purchasers  would 
not  be  likely  to  insist  upon  it.  It  therefore 
becomes  part  of  the  rate,  and,  while  the 
council  are  authorized  to  fix  the  rate,  the  rate 
of  interest,  as  well  as  the  main  question  of 


incurring  the  indebtedness  for  the  purposes 
specified,  is  required  to  be  submitt^  to  the 
voters.  The  maximum  rate  authorized  hj 
the  statute  is  the  legal  rate  of  interest  al- 
lowed in  this  state,  which  is  now  7  per  cent 
Putting  an  extreme  case,  it  will  not  be  con- 
tended that  if  the  proposition  submitted  to 
the  voters  at  such  election  specified  the  rata 
to  be  paid  at  2  per  cent,  the  common  council 
might,  in  their  discretion,  issue  l>ond8  bear- 
ing 7  per  cent.  But  if  the  common  council 
can  depart  at  all  from  the  rate  of  interest 
submitted  to  the  voters,  no  limit,  sare  the 
rate  fixed  by  the  statute,  can  define  their 
power.  Counsel  for  respondent  cite  the  case 
of  Tester  v.  Seattle,  1  Wash.  308.  and  quote 
four  or  five  pages  therefrom.  In  that  case 
the  ordinance  of  submission  fixed  the  rate  of 
interest  at  5  per  cent.  So  far  as  the  rate  of 
interest  is  concerned,  that  case  is  not  in  point, 
inasmuch  as  the  statute  there  did  not  require 
the  rate  to  be  stated  in  the  ordinance  of  sub- 
mission or  notice  of  election.  In  that  case, 
however,  other  particulars  not  required  to  be 
stated  in  the  ordinance  of  submission  were 
specified,  and  some  of  them  were  conditions 
not  named  in  the  statute.  As  to  these  partic- 
ulars, which  were  not  required  to  be  sub- 
mitted to  the  voters,  the  case  supports  re- 
spondent's contention,  and  is  in  point  so  far 
as  the  place  of  payment  is  concerned.     The 


gold,  and  was  pfirmltted  to  take  it  without  his 
agreement  to  accept  in  full,  it  was  held  not  to  pre- 
clude his  claim  for  the  balance. 

But  accepting  other  legal  tender  notes  In  lieu  of 
gold  on  redemption  of  such  notes,  though  under 
protest,  where  there  was  no  deception,  mistake,  or 
undue  advantage,  was  held  in  Savage  v.  United 
States,  «S  U.  S.  882,  28  L.  ed.  660  a876),  to  be  a  waiver 
of  any  right  to  payment  in  gold  on  the  redemp- 
tion. 

By  peculiar  mistake  the  authors  of  some  text- 
books of  the  law  have  asserted  that  the  decisions  of 
the  Supreme  Court  of  the  United  States,  sustaining 
and  enforcing  contracts  for  payment  in  specie  or  in 
coin,  were  overruled  by  the  Legal  Tender  Coses,  so 
called.  This  statement  has  been  accepted  and  re- 
peated by  other  persons.  But  it  is  utterly  unjustifi- 
able. The  Legal  Tender  Case— Knox  v.  Lee.  79  U.  S. 
W  Wall.467, 20  L.ed.  287  (1871)— which  overruled  Hep- 
burn V.  Griswoid,  75  U.  S.  8  WolL  603, 10  L.  ed«  518 
(1870),  deciding  that  the  legal  tender  notes  consti- 
tuted lawful  tender  or  payment  in  case  of  contract 
made  before  the  passage  of  that  statute  as  well  as 
later  contracts,  did  not  so  much  as  Imply  a  doubt  of 
the  correctness  of  the  previous  decisions  sustaining 
the  validity  of  express  contracts  to  pay  in  coin  or 
specie.  On  the  contrary,  in  a  dissenting  opinion 
Mr.  Justice  Clifford  cites  Butler  v.  Horwitz,  74  U.  8. 
7  Wall.  268, 10  L.  ed  149  a800),  as  deciding  that,  when 
the  intent  of  the  parties  as  to  the  medium  of  pay- 
ment Is  dearly  expressed  An  a  contract,  damages 
for  the  breach  of  it,  whether  made  before  or  since 
the  enactment  of  this  law,  may  be  properly  as- 
sessed so  as  to  give  effect  to  that  intent;  and  be 
adds:  ''No  doubt  is  entertained  that  that  rule  is  cor- 
rect." 

Not  only  was  there  an  entire  absence,  in  the 
opinions  of  the  Justices  in  the  so-called  Lesral  Ten- 
der Gases,  of  any  intent  to  overrule  Bronson  v. 
Bodes,  but  that  case  was  expressly  followed  and  Its 
doctrine  reiterated  after  the  legal  tender  act  in 
Knox  V.  Lee,  tfwjpra^  was  held  constitutional  as  to 
ordinary  contracts  made  before  its  passage. 

Thus,  in  the  year  following,  the  case  of  Trebil- 
JB9L.R.A. 


cock  V.  Wilson,  79  U.  8. 12  WalL  687,  20  L.  ed.  MO 
(187S),  was  decided,  again  sustaining  the  validity  of 
a  contract  to  pay  **in  specie,"  requiring  It  to  Im 
paid  in  gold  or  silver  coin,  and  expressly  deelarioff 
that  the  act  of  congress  *'was  not  intended  to  in- 
terfere in  any  respect  with  existing  or  eubseqaent 
contracts  payable  by  their  express  terms  in  specie.** 

In  the  latest  of  the  legal  tender  cases,  Juillard  v. 
Greenman,  110  U.  8. 421, 28  L.  ed.  204  a884).  in  which 
it  was  decided  that  congress  has  constitutional 
power  to  make  the  treasury  notes  of  the  United 
States  a  legal  tender  in  payment  of  private  debts 
in  time  of  peace  as  ^e\\  as  in  time  of  war,  the  opin- 
ion of  the  court  clearly  implies  that  the  statute 
does  not  apply  where  there  is  an  express  stipula- 
tion for  payment  in  a  particular  kind  of  money. 
The  summing  up  of  the  doctrine  in  the  opinion  is 
as  follows:  **A  contract  to  pay  a  certain  sum  in 
money,  without  any  stipulation  as  to  the  kind  of 
•money  in  which  it  shall  be  paid,  may  always  be  sat- 
isfied by  payment  of  that  sum  in  any  currency 
which  is  lawful  money  at  the  place  and  time  at 
which  payment  is  to  be  made." 

The  truth  is,  every  case  decided  by  the  Supreme 
Court  of  the  United  States,  or  in  fact  by  any  fed- 
eral court,  has  recognised  the  validity  of  saoh  oon- 
tracts. 

That  a  person,  who  has  expressly  undertaken  to 
discharge  his  obligation  by  payment  in  gold  orsll- 
ver,  will  be  held  to  his  contract  as  spedllcaUy 
made,  is  also  recognized  to  be  the  law  in  Maryland 
V.  Baltimore  ft  O.  R.  Co.,  80  U.  S.  22  WalL  106. 22  L. 
ed.  718  (1874),  but  that  case  turned  on  the  fact  that 
there  was  no  express  undertaking  to  pay  In  coin, 
and  that  none  could  be  implied,  since  the  implica- 
tion was  not  apparent  upon  tlie  face  of  tbe  coo- 
tract. 

&  State  deeisiofu  oeneroOtf. 

Bven  after  the  decisions  in  Bronson  v.  Bodes,  74 
U.  8.  7  Wall.  220, 10  L.  ed.  141  (1880);  Butler  v.  Hor- 
witz, 74  U.  8. 7  Wall.  268. 10  L.  ed.  149  (I86O1;  and  Treb- 
ilcock  V.  Wilson,  70  U.  S.  12  Wall.  887. 20  L.  ed.  420. 
(1872),  but  without  mention  of  them,  a  prominor* 
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argument  upon  which  that  decision  rests  is 
that  the  legislature  delegated  to  the  common 
oouncil,  the  municipal  ^gisLature,  with  the 
assent  of  its  constituents,  the  power  to  con- 
tract the  indebtedness,  ''it  being  the  sole 
Judge  of  the  proper  method,  whether  by  bonds 
or  warrants  or  open  account,  confidence  be- 
ing reposed  in  the  wisdom  and  honor  of  its 
members  that  they  will  act  for  the  best  in- 
terest of  tlie  conniiunity.  Nor  does  the  law 
permit  the  couucil  of  a  city  to  delegate  to 
the  popular  Tote  the  determination  of  any 
matter  oef ore  it,  unless  the  right  to  so  dele- 
gate it  has  been  expressly  conferred  or  en- 
joined by  statute.  .  .  .  Therefore  we 
conclude  that  the  council  could  lawfully  sub- 
mit to  vote  only  those  matters  directed  to  be 
submitted  by  its  superior  authority, ^the 
legislature. "  We  cannot  assent  to  the  con- 
clusion reached  by  the  learned  justice  who 
wrote  the  opinion,  nor  to  the  argument  by 
which  It  is  reached.  The  opinion  concedes 
that  under  the  constitution  and  laws  of  the 
state  no  indebtedness  can  be  incurred  beyond 
a  certain  limit,  without  authority  expressed 
at  an  election  duly  held  for  tiiat  purpose ; 
so  that  the  real  question  to  be  determined  is, 
lias  that  assent  been  giyen?  It  is  quite  true 
that  in  that  case,  as  in  this,  particulars  were 
inserted  in  the  submission  which  the  statute 
did  not  require  to  be  submitted ;  but  these 


particulars  having  been  submitted,  the  Tota 
authorizing  the  Indebtedness  to  be  incurred 
imports  the  particulars  named  as  the  condi- 
tions upon  which  that  assent  has  been  given, 
and  hence  no  one  can  say  that,  without  these 
favorable  conditions,  the  result  of  the  elec- 
tion would  have  authorized  the  indebtedness 
to  be  incurred.  The  rate  of  interest,  the  place 
of  payment,  the  kind  of  money  in  which  pay- 
ment must  be  made,  would  influence  any  dus- 
iness  man  in  determining  whether  he  should 
incur  a  personal  debt,  and  must  do  so  when 
he  is  called  upon  as  a  voter  to  determine 
whether  he  will  favor  his  municipality's  in- 
curring a  debt,  for  the  payment  uf  which, 
in  common  with  others,  his  property  is  lia- 
ble to  taxation.  He  might  readily  consent, 
upon  very  favorable  terms  being  offered  or 
proposed,  and  strenuously  oppose  it  if  the 
terms  were  unfavorable  or  were  uncertain. 
If  the  terms  and  conditions  submitted  to  the 
electors  may  be  departed  from,  and  such  elec- 
tion held  to  authorize  the  issuance  of  bonds 
under  other  terms  and  conditions,  a  door  will 
be  opened  authorizing  the  common  council 
to  submit  a  proposition  so  favorable  as  to 
secure  beyond  question  a  favorable  vote,  and 
then  change  the  conditions  as  to  rate  of  in- 
terest and  otherwise,  even  without  any  fraud- 
ulent purpose  or  intent,  so  that,  if  aeain  sub- 
mitted, an  overwhelming  defeat  would  result. 


note  made  In  1886  payable  **in  irold**  was  given  ef- 
fect In  the  case  of  Munter  v.  Rogers,  60  Ala.  288 
ilSISf,  only  as  an  obligation  for  the  specified  num- 
ber of  dollars  In  lawful  money.  This  case  follows 
the  legal  tender  cases,  Knox  v.  Lee,  79  U.  8.12  Wall. 
407.  aOL.  ed.  287  (1871),  and  Norwich  k  W.  R.  Co. 
T.  Johnson,  82  U.  8. 15  Wall.  ll»,  SI  L.  ed.  178  aSTO), 
which  decide  only  the  question  of  the  constitu- 
tlonality  of  the  legal  tender  act  as  to  prior  con- 
tracts in  general,  and  do  not  touch  the  question  of 
specific  agreements  to  pay  coin.  It  is  quite  plainly 
tiased  on  an  inadvertent  error  of  the  oourt. 

In  Relnback  v.  Crabtree.  77  111.  189S  (1876),  it  is 
•aid:  ^'Neither  the  Supreme  Court  of  the  United 
States,  nor  this  court,  recoirnizcs  two  legal  stand- 
ards of  value.  A  dollar  is  a  dollar,  whether  pay- 
able in  gold  or  in  national  currency;  and  10  per 
cent  interest  payable  in  gold  may  be  lawfully  paid, 
dollar  for  dollar,  in  any  currency  which  the  gen- 
eral government  has  declared  to  be  a  legal  tender 
In  the  payment  of  debts."  But  this  statement  is 
made  by  way  of  recital,  and  the  question  was  not 
before  the  oourt  for  decision. 

All  other  decisions  by  state  courts  since  the  cases 
Off  Bronson  v.  Rodes,  Butler  v.  Horwits.  and  Trebil- 
oock  V.  WilBon,  mipro,  have  recogniaed  the  doo- 
trfoe  of  those  cases,  and  sustained  contracts  for 
payment  in  com  when  such  cases  were  presented 
to  them. 

A  contract  to  pay  a  certain  number  of  dollars  In 
cold  is  sustained  as  lawful  and  enforceable,  in 
Hlttson  V.  Davenport,  4  Colo.  169  (1878). 

A  note  for  a  certain  number  of  dollars,  with  a 
provision  that  at  maturity  it  shall  be  paid  in  cur- 
rency equivalent  m  value  to  the  specified  amount 
of  currency  at  the  date  of  the  note,  is  sustained  in 
Whttaker  v.  Dye,  66  Ga.  880  (1876).  The  court  says, 
in  dealing  with  it,  the  value  of  gold  was  Involved  to 
find  out  how  much  currency  was  due,  but  for  that 
purpose  only. 

The  case  of  McGoon  v.  Shirk,  6i  Dl.  408,  6  Am. 
Ber.  128  (1870),  decides  that  a  promissory  note  pay- 
able In  terms  in  American  gold  cannot  l>e  dis- 
charged by  a  tender  of  United  States  treasury 
»L.RA. 


notes,  although  the  contract  wbs  made  after  the 
passage  of  the  legal  tender  act.  This  decision  is 
based  on  those  In  Bronson  v.  Rodes  and  Butler  v. 
Horwits,  and  declares  that  these  overrule  Hull  v. 
KohJsaat,  86  HL  180  (1864).  Whetstone  v.  Colley,  86 
111.  888  (1h65>,  and  Humphrey  v.  Gemeot,  44  111.  298 
(1867),  in  which  cases  the  supreme  court  of  Illinois 
had  decided  that  express  provisions  for  payment  in 
gold  would  not  avail  to  prevent  the  discharge  of 
the  contract  by  a  tender  in  legal  tender  notes. 

That  debts  payable  speoificaliy  in  coin  are  not 
aif^ted  by  the  legal  tender  act  was  also  expressly 
decided  in  Churchman  v.  Martin,  64  Ind.  380  (1870). 

In  Proctor  v.  Heaton,  114  Ind.  250  (1887),  a  deduo- 
tlon  from  the  amount  of  a  note  was  claimed,  t)e- 
cause,  on  a  Judgment  of  1866  that  a  renewal  note 
be  made  payable  in  gold  coin,  a  new  note  in  settle- 
ment of  the  dispute  was  made  for  **two  and  a  half 
times  the  debt,"  but  the  decision  of  the  court  was 
chiefly  based  on  the  faot  of  long  aoquiesoenoe  in 
this  settlement. 

On  foreclosure  of  a  mortgage  for  $4,000  *in  gold 
coin,  or  its  equivalent  viUue  in  current  money,** 
where  the  mortgagee  sought  to  have  money  that 
had  been  paid  into  the  custody  of  the  clerk  of  the 
oourt  applied  on  his  mortgage  debt  as  an  allowance 
for  improvements,  and  it  did  not  appear  in  what 
kind  of  money  it  was  paid  to  the  clerk.  It  was  held 
that  this  money  would  satisfy  an  equal  number  off 
doUaxs  of  the  mortgage  debt,  but  that  the  balance 
must  be  paid  in  gold  coin*  Stark  v.  Ooflln,  Iff 
Mass.  828  (1870). 

That  an  express  agreement  to  allow  gold  pay* 
ments  to  be  applied  with  20  per  cent  premium  Is 
valid,  was  held  in  Wright  v.  Jacobs,  61  Mo.  19  (18TS). 

A  draft  for  a  certain  numlMr  of  gold  dollars, 
drawn  in  Canada  on  a  bank  In  New  Fork,  was  held 
In  Chrysler  v.  Benois,  48  N.  T.  200  (1870),  to  be  ne- 
gotiable, and  the  payment  thereof  enforceable  ao- 
cordlng  to  its  terms. 

A  contract  to  dell  ver  *^0,000  current  funds  of  the 
United  States  at  16  cents  on  the  dollar,  to  tie  de- 
livered in  ten  months  from  this  date,**  Is  construed 
m  Cooke  V.  Davis.  68  N.  Y.  880  (1878),  to  be  a  coo- 
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Tha  logical  Inference  from  the  case  aboye 
cited  is,  however,  that,  aa  to  all  matters  re- 
quired to  be  submitted,  such  submission 
measures  the  authority  of  the  common  coun- 
cil. The  case  of  Mwyre  t.  WaUa  WaUa, 
60  Fed.  Rep.  961,  so  far  as  the  above 
questions  are  concerned,  follows  the  de- 
cisions of  the  state  court,  which  are  of 
binding  force  in  the  federal  court,  and  is 
therefore  not  an  independent  authority,  and 
lends  no  weight  to  Tester  y.  Seattle,  mpra, 
which  it  cites.  What  has  been  said  applies 
as  well  to  the  place  of  payment  and  the  ex- 
act statement  of  the  amount  to  be  levied  each 
year  of  the  forty  years,  aa  to  the  Interest,  so 
far  as  its  influence  upon  tha  vote  is  con- 
cerned. 

Upon  the  question  aa  to  the  change  made 
in  the  kind  of  money  in  which  the  bonds 
and  the  interest  thereon  are  to  be  paid,  it 
should  be  observed  that,  prior  to  the  amend- 
ment of  March  1,  1893  (SUt  1898,  p.  61), 
the  statute  was  silent  as  to  the  kind  of  money 
in  which  payment  should  be  made,  but  that 
amendment  requires  that  the  bonds  and  in- 
terest **  shall  be  payable  in  sold  coin  or  law- 
ful money  of  the  United  States.  **  Several 
cases  are  cited  by  counsel  for  respondents  to 
the  effect  that  a  grant  of  power  to  a  muni- 
cipal corporation  to  issue  bonds,  without 


limitation  as  to  the  kind  of  money  in  whidi 
thev  shall  be  payable,  confers  authority  to 
make  them  payable  "in  gold  coin  of  the 
United  States,  of  the  present  standard  weight 
and  fineness."  Judsan  v.  Beeeemer,  87  Ala. 
240,  4  L.  R.  A.  742 ;  Umwrnty  of  Alabams 
Trusteei  v.  Moody,  62  Ala.  889;  Moore  v. 
Walla  WaUa,  60  Fed.  Rep.  961.  Prior 
to  the  amendment  of  1898,  above  stated, 
the  power  to  make  the  bonds  payable  ''in 
gold  coin  of  the  present  standard  of  weij^ht 
and  fineness, "  or  in  any  other  kind  of  coin  or 
currency,  could  not  be  controverted.  There 
was  no  restriction.  The  power  to  determine 
that  question  was  as  ample  as  that  of  a  nat- 
ural person  to  stipulate  in  what  hia  personal 
obligation  should  be  paid.  The  amendment 
must  therefore  have  been  intended  to  restrict 
that  power,  and  this  was  done  by  expressly 
stating  the  kind  of  money  in  which  alone 
they  *"  shall  be**  made  payable.  Whether  tha 
increased  value  of  the  bonds  caused  by  the 
stipulation  that  they  shall  be  paid  in  gold 
coin  of  the  present  standard  of  weight  and 
fineness  would  equal  or  exceed  any  probable 
appreciation  of  gold,  cannot  control  the  ex- 
press provision  of  the  statute  in  that  regard. 
But  it  is  contended  that  if  the  act  gave  the 
council  no  power  to  make  the  bonds  payable 
in  gold  coin  of  the  present  weight  and  fine- 


tract  to  pay  $1,600  in  ooId  for  $10,000  in  leffal  tender 
notes,  and  was  held  to  be  a  valid  and  enforceable 
cootraot.  The  court  said:  **Tbat  the  percentage 
agreed  to  be  paid  therefor  by  plaintiff  was  to  be 
payable  in  ooin.  is  as  clear  as  if  stated  in  those 
words.**  Therefore  an  action  for  damages  was 
held  to  be  sustained  for  breach  of  the  agreement 
to  deliver  such  currency  when  its  value  had  in- 
creased. 

A  covenant,  In  a  lease,  to  pay  a  yearly  rent  of  6 
pence  sterling  for  eveiy  acre  of  land  *in  current 
money  of  tbe  state  of  New  York  equal  in  value  to 
money  of  Great  Britain,**  ie  held  in  Stranaghao  v. 
Youmans,  66  Barb.  9iZ  a878),  to  be  a  contract  for 
payment  in  coined  money  of  the  United  States,  and 
if  payment  is  made  in  legal  tender  notes  enough  of 
them  must  be  paid  to  equal  in  value  tbe  stipulated 
amount  of  ooin. 

A  promissory  note  **to  bepald  in  gold  or  silver** 
is  held,  in  PbiUipe  v.  Dugan,  21  Ohio  St.  466, 8  Am. 
Eep.  60  (1871),  to  be  enforceable  according  to  its 
terms. 

On  a  daim  for  payment  of  wages  in  gold  coin. 
It  was  held  that  there  was  no  valid  contract 
therefor  in  the  absence  of  a  writing.  Davis  v. 
Mason,  8  Or.  154  a860). 

The  validity  of  such  contracts  is  sustained  in 
Walkup  V.  Houston,  66  N.  C.  601  (1871),  in  case  of 
a  note  payable  in  specie. 

Ground  rent  payable  in  **gold  or  silver  money 
of  the  United  States**  is  held  in  Rankin  v.  Demott, 
61  Pa.  268  (1860),  following  Bronson  v.  Kodes  and 
Butler  V.  Horwiti,  to  be  payable  only  in  coin  or  its 
eq  ui vn  lent.  The  oou  rt  remarks  that  the  distinction 
taken  in  prior  cases  between  contracts  for  a  specific 
article  and  for  lawful  money  is  now  unimportant. 

But  when  a  bond  for  a  certain  amount  in  '*law- 
ful  silver  money  of  the  United  States**  was  secured 
by  a  recorded  mortgage  reciting  that  it  was  pay- 
able ''in  lawful  money,**  it  was  held  InsufiBcient  to 
make  the  mortgage  a  lien  for  anything  but  pay- 
ment in  lawful  money.  Eagle  Beneficial  Soc*s 
App.  75  Pa.  226  (1874). 

On  notes  payable  in  specie  without  any  specifi- 
cation of  the  kind  of  specie,  a  Judgment  including 
29  L.  R  A« 


the  premium  on  silver  ooin  in  addition  to  the 
nominal  amount  of  the  debt  was  held  Invalid  on 
the  ground  that  a  part  of  the  debt  was  not  payable 
in  specie,  and  it  was  said  that  the  exact  amount  of 
the  part  that  was  due  in  specie  oould  not  be  ascer- 
tained from  the  record.  Townsend  v.  Jennison.  44 
Vt  815  a87«). 

Payments  inonnency  on  a  contract  specifloally 
calling  for  payment  in  gold,  if  this  provision  Is  not 
waived,  are  to  be  computed  at  the  value  of  such 
currency  estimated  in  gold  at  the  date  of  payment. 
Hittson  V.  Davenport,  4  Ck>lo.  160  (1878);  Walknp  v. 
Houston,  66  N.  0.  601  (1871). 

Also  among  the  cases  which  have  followed  the 
doctrine  of  Bronson  v.  Bodes,  and  recognise  the 
validity  of  express  contracts  to  pay  obligatloDS  in 
coin,  although  in  some  of  them  the  questions  have 
been  chiefly  as  to  the  form  of  Judgment  or  prooed- 
ure,are  the  following:  Sheehy  v.  Chalmers  (Gal.) 
80  Pac.  Rep.  514  aSM);  Watson  v.  San  Franotoco  k 
H.  B.  R.  Co.  50  Cal.  628  (1876);  Warren  v.  Franklin 
Ins.  Co.  104  Mass.  621  a870);  Foster  v.  Atlantic  &  P. 
B.  Co.  1  Mo.  App.  890  a876):  Smith  v.  Peabody  (N. 
Y.  Super.  Ct.)  (1870),  cited  in  Ransford  v.  Marvin,  S 
Abb.  Pr.  N.  S.  482  (1870),— on  the  same  question; 
lillie  V.  Sherman,  88  How.  Pr.  287  (1870);  McGalla  v. 
Ely,  64  Pa.  254  aSTO);  Calhoun  v.  Pace,  87  Tex.  454 
(187^:  Smith  v.  Wood,  87  Tex.  616  a872).  These  cases 
are  not  more  particularly  set  out  in  this  nnie,  but 
are  further  considered  in  a  note  to  Belford  v 
Woodward  (IlL)  post,  — ,  on  the  subject  of  judg- 
ments and  procedure  in  cases  of  this  sort. 

The' validity  of  such  contracts  is  also  assumed  in 
a  decision  that  an  agreement  by  one  employing  an- 
other to  procure  a  loan,  to  give  notes  and  mort- 
gage 'in  your  usual  form,**  does  not  make  a  pro- 
vision of  the  latter*B  customary  form  for  payment 
in  gold  apart  of  the  contract,  so  as  to  exclude  evi- 
dence that  the  employer  had  previously  by  liks 
application  procured  loans  upon  notes  and  mort- 
gages without  such  provision,  as  the  expression  as 
to  form  does  not  bind  him  to  make  payment  upon 
unusual  terms  and  conditions  printed  in  such 
forms.  Peabody  v.  Dewey,  87  L.  B.  A.  822, 168  OL 
657(1800. 
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,  tbat  claoM  would  b«  Toid,  and  that  in 
such  cue  it  would  be  the  duty  of  the  treas- 
mw  in  paying  the  bonds  to  pay  them  in  the 
kind  of  money  required  by  the  statute,  and 
eites  the  case  of  S^flOd  ▼.  Jordan,  119  U.  S. 
eSO,  80  L.  ed.  628.  That  case,  however,  re- 
lated to  the  place  of  payment.  The  court 
aaid :  "The  objection  that  the  bonds  are  il- 
legally made  payable  at  a  bank  in  Chicago 
does  not  invalidate  them.  The  agreement  to 
pay  at  that  place  is  void,  but  the  balance  of 
tlie  coupons  and  bonds  are  not  rendered  in- 
▼alid  for  that  reason.  In  paying?  the  inter- 
est, the  treasurer  should  not  obey  that  aflnree- 
ment  in  the  bond,  but  pay  it  at  the  ▼illage 
treasury."  But  this  does  not,  nor  do  any  of 
the  cases  cited  by  counsel,  meet  the  question 
here  nresented  as  it  is  presented.  The  ques- 
tion In  that  case,  as  in  the  cases  cited  from 
the  supreme  court  of  Illinois,  arose  between 
holders  of  municipal  bonds  and  the  munici- 
'pality  that  had  issued  them  and  received  the 
▼alue  ef  them.  Two  of  these  cases  related 
to  the  place  of  payment,  and  two  involved 
bonds  purporting  to  bear  a  rate  of  interest 
greater  than  that  authorized  by  the  statute, 
and  in  these  cases  it  was  held  that  the  holder 
could  recover  the  authorized  rate,  and  no 
more.  The  question  whether  the  bonds,  if 
issued,  would  be  void  in  the  hands  of  a  holder 


for  value,  Is  not  the  test  or  measure  of  the 
right  of  a  taxpayer  of  the  city  to  enjoin  the 
issue  of  them.  It  may  well  be  that  the  pur- 
chaser is  bound  to  know  whether  the  rate  of 
interest  specified  In  the  bond  is  within  the 
limit  fixed  by  the  statute ;  but  the  rate  being 
within  the  statutorv  limit,  it  does  not  follow 
that  he  may  not  relv  upon  the  recitals  in  the 
bond  as  to  the  regularity  of  the  proceedings 
by  the  municipality  in  fixing  the  rate  speci- 
fied, or  that  such  recitals  will  not.  In  favor 
of  the  bondholder  for  value,  bind  the  corpo- 
ration. The  distinction  between  the  ques- 
tion now  under  consideration  and  that  which 
would  arise  in  an  action  by  a  bona  fide  hohier 
of  one  of  these  bonds  is  noticed  by  the  Su- 
preme Court  of  the  United  States  in  the  lead- 
ing case  of  Knox  County  Comr$.  v.  AitpinwiU^ 
62  U.  S.  21  How.  689.  16  L.  ed.  208,  where, 
after  quoting  the  recitals  of  the  bond  show- 
In^  that  it  was  issued  by  authority,  it  was 
said :  **  The  purchaser  was  not  bound  to  look 
further  for  evidence  of  a  compliance  with  the 
conditions  to  the  grant  of  the  power;"  and 
afterwards  further  said :  **  We  do  not  say 
that  the  decision  of  the  board  would  be  con- 
clusive in  a  direct  proceeding  to  inquire  into 
the  facts  previously  to  the  execution  of  tiie 
power,  and  before  the  rights  and  Interests  of 
third  parties  had  attachea ;  but,  after  the  au- 


A  Sooth  Dakota  statnte  to  the  effect  that  it  shall 
be  onlairful  to  require  payment  in  any  oertain 
kind  of  money  (S.  Dak.  Laws  1801,  chap.  86)  is 
recited  in  Jones  on  Morlffaxes,  1 001;  but  this  does 
not  seem  to  have  been  passed  upon  in  any  adjudi- 


8.  AUemaHm  prvoMons;  eotn  or  eouivdtcnL 

Some  lack  of  agreement  appears  as  to  the  effect 
of  a  provision  for  payment  In  coin,  when  there  is 
added  a  provision  for  **ita  equivalent,**  or  gome 
pru\i8lon  as  to  the  damages  in  case  of  default  in 
the  payment  agreed.  But  the  logic  of  the  decisions 
sustaining  agreements  for  payment  in  gold  or 
ail ver  requires  that  the  effect  intended  by  the  par- 
ties should  be  given  also  to  these  aJtemative  pro- 
visions, and  such  is  the  decision  In  nearly  all  the 
cases.  Yet  there  are  two  decisions  to  the  contrary. 

On  a  coDtract  made  before  the  California  specific 
contract  act  to  pay  gold  **or  the  equivalent  of  such 
fTold  coin  if  paid  in  legal  currency,"  It  was  held  in 
Keese  v.  Steams,  20  OaL  278  (1885).  that  it  was  not 
enforceable  in  gold,  but  was  a  contract  to  pay  a 
given  number  of  doliarq  in  any  kind  of  lawful 
money. 

So,  on  a  note  payable  in  gold  coin  or  the  equiva- 
lent thereof  in  legal  tender  notes,  it  was  held  in 
Klllougb  T.  Alf ord.  3S  Tex.  457. 5  Am.  Bep.  Zi9  a870), 
to  require  pajrment  only  m  lawful  money,  as  the 
legal  tender  notes  are  by  law  the  equivalent  of  the 
KOld.  The  court  cited  Bronson  v.  Rodes,  but  con- 
sidered that  it  was  not  in  conflict  with  that  de- 
cision. 

But,  on  the  contrary,  a  note  for  '*gold  coin  or  its 
equivalent  in  United  States  legal  tender  notes*^ 
was  held  to  be  valid  according  to  its  terms,  in 
Wells,  F.  fr  OOb  V.  Van  Sickle,  6  Nev.  45  (1870),  dis- 
approving Beese  v.  Steams,  20  OaL  273  (1866).  The 
court  in  this  case  declared  that  no  specific  contract 
•ot  was  necessary  to  give  effect  to  such  a  contract. 

So  a  note  payable  **in  gold,  or  its  equivalent  in 
the  onrrenoy  of  the  country**  is  held  to  be  valid 
and  enforceable,  in  Hitohell  v.  Henderson,  83  N.  C 
e»(1860). 

And  the  same  oonrt  which  decided  Beese  v. 
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Steams,  mpra,  held  that  a  note  promising  to  pay 
a  certain  sum  in  gold  coin  of  the  standard  value  of 
1880.  and  in  default  thereof  to  pay  as  da  mages  such 
further  amount  as  may  be  equal  to  the  difference 
in  value  in  tbe  San  Francisco  market  betwt-en  such 
gold  coin  and  paper  money.  Is  within  the  Oalif  omia 
Specific  Oontraot  Act  of  1868,  and  enforceable  ac- 
cording to  its  terms.  Lane  v.  Gluckauf ,  28  OoL  288, 
87  Am.  Dec.  124  Cifm. 

Also  an  agreement  in  notes  secured  by  mortgage 
to  pay  a  certain  number  of  dollars  in  "United 
States  gold  and  silver  coin,**  and,  in  case  of  failure, 
to  pay  a  further  sum  or  percentage  as  damages 
equal  to  the  actual  difference  in  value  in  the  San 
Francisco  market  between  such  coin  and  ITnited 
States  treasury  notes  or  other  legal  tender,  is 
sustained  in  Burnett  v.  Stearns.  88  Cal.  468  (1867) 
following  Lane  v.  Gluckauf,  holding  that  such  a 
contract  was  within  the  provisions  of  the  Cali- 
fornia Bpeclflc  contract  act  The  alternative  pro- 
vision for  damages  in  case  of  default  is  held  not  to 
defeat  the  specific  agreement  to  pay  in  gold. 

The  right  to  Judgment  payable  in  gold  coin  on  a 
note  specifically  providing  for  payment  in  such 
coin  is  not  defeated  by  an  unperformed  condition 
in  the  note,  that,  if  paid  at  maturity  or  before  suit 
thereon,  it  shall  be  payable  m  any  lawful  money 
of  the  United  States.  Churchman  v.  Martin,  64 
Ind.  880  a876). 

The  validity  of  a  contract  to  pay  in  gold  or  its 
equivalent  is  also  sustained  in  Atkinson  v.  Lanier 
60  Oa.  460  a882),  and  Bond  v.  Greenwald.  4  Heisk. 
468  (1871),  in  which  cases  the  question  of  difficulty 
was  as  to  the  amount  of  recovery  when  the  relative 
value  of  gold  and  legal  tender  notes  changed  be- 
tween the  time  when  the  obligation  nmtured  and 
the  time  of  judgment.  On  this  question,  see  the  nots 
to  Belford  V.  Woodward  (111.)  post,  — ^,  as  to  Judgr 
ments  and  procedure  in  case  of  liability  to  pay  in 
coin. 

The  alteration  of  a  note  payable  in  gold  or  its 
equivalent  without  the  knowledge  or  consent  of  a 
surety  on  the  note  is  held  to  release  the  surety,  in 
Church  V.  Howard,  17  Hun,  5  (1870). 

So  it  was  a  material  alteration  to  add  the  wonb 
'in  gold  com.*"    Wells  v.  Wilson,  8  Or.  808  a880). 
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thority  has  been  executed,  the  stock  sub- 
scribed, and  the  bonds  issued,  and  in  the 
hands  of  innocent  holders,  it  would  be  too 
late,  even  in  a  direct  proceeding,  to  call  it 
In  question. "  Knox  County  Oamrs.  t.  Aspin- 
waU,  iupray  has  been  cited  and  followed  in  a 


Terj  large  number  of  cases  in  that  and  other 
courts,  and,  as  applied  to  the  facts  of  thaft 
case,  has  not  been  doubted.  In  a  later  case, 
Coloma  T.  Eaves,  92  U.  8.  484,  23  L.  ed.  579, 
the  rule  was  more  cautiously  stated,  thua: 
*^  Where  legislative  authority  has  been  givea 


4.  Mvnieipal  cMd  Uate  oontractB, 

Power  to  make  city  bonds  payable  in  ffold  oofn 
Is  beld.  Id  Judson  ▼.  Bessemer,  4  L.  li.  A.  742,  87 
Ala.  240  (1889>,  to  be  Included  io  the  express  and 
ffeoeral  power  to  a  olty  to  Issue  oeflrotlable  bonds, 
as  this  implies  power  to  make  them  payable  in 
any  constitutioDal  legal  tender. 

Following  this  case  it  Is  held  in  Farson  ▼.  Louls- 
viUe  Sinking  Fund  Comis.,  16  Ey.  L.  Bep.  856  (18S6), 
that  municipal  bonds  are  not  invalid  because  made 
payable,  both  principal  and  interest,  in  gold  coin 
of  the  United  States,  without  any  especial  provision 
for  it  in  tbe  act  authorizing  their  issue. 

Likewise  it  is  held  that  under  municipal  author- 
ity to  sell  negotiable  bonds  for  public  improve- 
ments, they  could  be  made  payable  *1n  gold  coin  of 
the  present  standard  weight  and  flnenees.**  Moore 
V.  Walla  Walla,  60  Fed.  Bep.  961 0M4),  Although  a 
possible  advance  in  the  value  of  gold  coin  would 
make  the  city  debt  exceed  the  legal  limit,  while  the 
dty  received  its  income  In  money  of  lees  value. 

That  city  bonds  may  lawf  uUy  provide  for  interest 
payable  in  gold  was  also  deoided  in  Pollard  v. 
PleasantHill.  8  Dill.  106  (1874). 

But,  on  the  other  hand,  bonds  payable  *in  gold 
coin**  issued  by  a  levee  district  in  Mississippi  under 
a  statute  authorizing  the  issuance  of  bonds  for 
$1,000,000,  were  held  in  Woodruff  v.  State,  66  Miss. 
208  (1880),  to  be  void  for  want  of  authority  to  issue 
them.  It  is  said  that  the  legislative  use  of  the 
term  ^money**must  have  meant  that  legal  tender 
which  constituted  the  basis  of  the  general  business 
of  the  country. 

Bven  if  a  provision  in  a  oontraot  for  a  street  im- 
provement requiring  the  work  to  be  paid  for  in 
gold  coin  is  not  authorized  by  statute,  it  will  be  in- 
effectual, and  therefore  will  not  inyalidate  the  con- 
tract in  other  respects.  N.  P.  Ferine  Contracting 
&  Paving  Go.  v.  Quackenbush,  104  Cal.  684  (1804). 
See  also  the  main  case  of  SKiNmsn  v.  Sakta  Rosa. 

State  railroad  bonds  payable  on  their  face  in  gold 
and  silver  were  sustained  according  to  their  terms, 
in  State  V.Hays.  60  Mo. 84, 11  Am.  Bep.  403 a872).  It 
was  deoided  that,  although  the  legislature  had  di- 
rected payment  in  legal  tender  notes,  they  were  not 
sufficient  to  discharge  the  obligation.  Yet  as  tbe 
state  offloezs  had  been  ordered  by  the  statute  to  pay 
in  these  notes,  the  court  would  not  issue  a  manda- 
mus to  pay  in  coin. 

Where  the  governor  was  authorized  to  indorse 
railroad  bonds  on  behalf  of  the  state,  which  should 
bear  8  per  cent  interest,  it  was  held  he  might  law- 
fully indorse  such  bonds  bearing  8  per  cent  interest 
in  gold.  Young  v.  Montgomery  &  B.  B.  Co.  2 
Woods,  a  a  606  (1875). 

In  a  suit  to  enjoin  the  issue  of  municipal  bonds 
**payable  in  gold  or  lawful  money  of  the  United 
Stares  at  the  option  of  the  holder,**  it  was  said  in 
Heilbron  v.  Outhbert  (Qa.)  28  S.  B.  Rep.  206  (1885). 
**Mo  reason  now  occurs  to  us,  nor  was  any  stated, 
why  it  would  be  unlawful**  to  make  the  proposed 
bonds  thus  payable. 

m.  im]>if«(lcontrace8  or  oUi(^iefon«  Imposed  by  lotf. 

a.  In  oeneraL 

The  fact  that  payment  in  coin  was  the  only  mode 
of  payment  recognized  by  law  at  the  time  a  con- 
tract was  made,  and  therefore  the  parties  doubtless 
expected  payment  in  coin  to  be  made,  is  not  suffi- 
cient to  raise  an  implicatioii  that  payment  in  coin 
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is  intended,  whereby  suoh  payment  may  be  eiv 
forced  after  the  passage  of  the  legal  tender  act,  if 
nothing  in  the  language  of  the  oontract  indicates 
an  intent  that  payment  shall  be  made  in  oofn. 
Maryland  v.  Baltimore  &  O.  R.  Oo.  80  U.  8.  Si  WalL 
105,  22  L.  ed.  718  (I874>, 

The  fact  that  the  consldemtlon  of  a  promfssory 
note  was  a  loan  of  gold  and  silver  does  not  make  it 
payable  in  coin  unless  expressly  stipulated  to  that 
effect.    Curiae  v.  Abadie.  i&  ChI.  502  (1884). 

The  words  '* American  gold,**  following  tHe  words 
'^aiue  received**  in  a  promissory  note,  were  beld 
in  Hull  V.  Kohlsaat.  86  UL  180  a864),  to  be  insufl- 
dent  to  show  an  intent  to  pay  in  gold. 

In  an  action  for  services  rendered  without  any 
agreement  as  to  the  price,  the  court  refused  to  in- 
struct tbe  Jury  that  they  most  not  take  into  ao- 
count  the  difference  in  value  of  currency.  Spencer 
T.  Prindle,  28  GaL  276  (1866). 

A  policy  of  a  mutual  insurance  company,  pro- 
viding for  payment  of  losses  as  well  as  premiums 
in  gold,  does  not  imply  a  provision  for  payment  of 
dividends  declared  upon  such  premiums  in  gold. 
Luling  T.  Atlantic  Mut.  Ins.  Go.  m  N.  Y.  207  080^ 
afflrmmg  60  Barb.  620, 80  How.  Pr.  60. 

Judgment  for  duties  on  imports  should  be  for 
gold.  Sun  Gheong-Kee  v.  United  States,  70  U.  8. 8 
WalL  820, 18  L.  ed.  72  (1866>. 

So  a  state  statute  requiring  taxes  to  be  paid  In 
gold  or  silver  coin  is  not  affected  by  the  legal 
tender  act,  as  such  taxes  are  not  debts  within  the 
meaning  of  that  act.  Lane  County  v.  Oregon,  74 
U.  8. 7  WaU.  71, 10  L.  ed.  Id  (1868). 

hi  Baflmsfit  and  eonverHon  of  cokK 

Tbe  right  to  allowance  for  the  depreciation  of 
gold  which  was  wrongfully  withheld  by  a  person 
holding  it  as  security,  was  allowed  in  Gibson  v. 
Groner,  68  N.  C.  10  a868). 

That  a  Judgmeut  for  gold  may  properly  be  ren- 
dered in  an  action  for  conversion  of  gold,  was  held 
in  Phillips  V.  Speyers,  40  N.  Y.  668  (1878). 

In  an  action  against  an  agent  for  the  value  of 
gold,  where  defendant  admitted  that  the  gold  had 
been  changed  into  currency,  it  was  held  that  judg- 
ment might  be  rendered  for  the  amount  in  cur- 
rency which  would  be  equivalent  to  the  value  of 
the  gold.  Greentree  v.  Bosenstock,  61  N.  Y.  688 
(1876).  The  court  says,  in  respect  to  the  validity  of 
a  stipulation  for  payment  in  gold  oom,  that  tha 
rule  is  perfectly  well  established  in  the  case  of  ex* 
press  contracts,  and  that  the  principle  extends  tm 
such  cases  as  the  preMnt,  where  the  right  to  r»> 
cover  is  based  on  an  implied  contract. 

In  an  action  against  an  agent  who  had  coDeoted 
in  gold  certain  premiums  due  to  an  insurance  oom« 
pany,  it  was  held  in  Independent  Ins.  Go.  v. 
Thomas,  104  Mass.  103  (1870),  that  aspedflo  judgment 
should  be  rendered  for  gold  coin  and  executloo 
should  be  issued  accordingly,  on  the  authority  of 
Bronson  v.  Bodes,  74  U.  S.  7  WalL  220, 10  L.  ed.  141 
(1860),  and  Butler  v.  Horwlta,  74  U.  8. 7  WaU.  268,  If 
L.  ed.  140  (1880). 

In  an  action  by  a  guest  against  a  hotel  keeper,  for 
tbe  theft  of  gold  coin  from  a  satchel  which  was  de- 
livered to  the  clerk  of  the  hotel  for  safe  keeping,  it 
was  beld  thst  the  guest  was  entitled  to  a  judgment 
for  the  same  amount  in  gold  coin,  and  not  for  the 
currency  value  of  the  gold.  Kellogg  v. 
46N.  Y.  201  (1871),  17  Am.  Bep.  888L 
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to  a  municipalitj  or  to  its  otflcers  to  sub- 
■cribe  for  the  stock  of  a  railroad  company, 
and  to  issue  municipal  bonds  in  payment, 
but  only  on  some  peroedunt  condition,  such 
as  a  popular  yote  layoring  the  subscription. 


and  where  it  may  be  gathered  from  ttie  legis- 
lative enactment  that  the  officers  of  the  mu- 
nicipality were  invested  with  power  to  de- 
cide whether  the  condition  precedent  has  been 
complied  with,  their  recital  that  It  has  been. 


In  an  actlbn  adnata  oommoD  carrier  for  failing 
to  deliver  a  canvass  bag  oontalninir  00  double 
eaffles  of  the  coinage  of  the  United  States,  which  it 
received  for  transportation.  It  was  held  Id  Gushing 
V.  Wellfi,  F.  A  Go.,  W  Mass.  560  (1868).  that  the  recov- 
ery should  be  for  $1,800  with  80  per  cent  additlODai 
as  the  amount  of  the  premium,  since,  under  the 
legal  tender  act,  treasury  notes  oould  be  tendered 
Id  payment  of  the  Judgment. 

o.  Bofilc  deposits. 

Since  a  deposit  of  gold  in  a  banit  without  ex- 
press agreement  creates  merely  the  relation  of 
debtor  and  creditor,  the  depositor  may  be  repaid 
in  legal  tender  notes,  unless  there  was  an  express 
agreement  to  the  contrary.  G  umbel  v.  Abrams,  20 
loL.  Ann.  668,  flS  Am.  Dec  4S6  (1866);  Ghesapeake 
Bank  v.  Swain,  26  Md.  488  (1688);  Thompson  v. 
BIgKS,  72  U.  a  6  WalL  068, 16  L.  ed.  704  (1867). 

And  marking  the  character  of  the  deposit  as  coin 
on  the  margin  of  bank  books  against  the  entry  of 
deposit  is  insulBclent  to  establish  an  express  con- 
tract to  repay  the  deposit  in  specie,  where  there  is 
no  proof  that  this  was  the  purpose  of  the  marking. 
Thompson  v.  Biggs,  tupra. 

But  evidence  of  usage  may  show  a  contract  to 
repay  a  gold  deposit  in  gold,  though  a  usage  of 
only  two  or  three  banks  in  a  city  is  not  enough. 
Chesapeake  Bank  v.  Swaio,  tupm. 

In  the  abseuce  of  a  binding  contract  for  the  pay- 
ment of  gold  ooln  by  a  bank  in  which  such  com 
was  deposited,  it  was  held  that  the  depositor  was 
entitled  only  to  lawful  money.  Davis  v.  Mason,  8 
Or.  154  (186»). 

Also  that  the  custom  of  a  single  bank  to  repay 
sold  deposits  in  gold  was  not  sufficient  to  make  it 
a  part  of  the  contract  of  deposit. 

In  Kupfer  v.  Bank  of  Galena,  84  111.  828,  85  Am. 
Dec  300  (1864),  it  was  held  that  a  deposit  in  Ameri- 
can gold  In  a  bank  which  had  a  rule  that  a  de- 
positor could  only  draw  for  currency  if  be  deposited 
currency,  constituted  a  special  contract  for  the  re* 
turn  of  coin  or  its  equivalent  in  value,  and  there- 
fore the  deposit  could  not  be  applied  to  checks  for 
eurrency  without  allowing  for  the  premium. 

Where  coin  has  been  deposited  as  a  speolflc  arti- 
cle, and  not  merely  as  money,  its  value  is  open  to 
Inquiry,  and  may  be  ascertained  by  evidence,  and 
allowance  therefor  in  full  be  made  in  a  Judgment 
for  converting  it.  Bank  of  St  ate  v.  Burton,  27  Ind. 
426(1807). 

d.  AceowUing  f(yr  truab. 

An  administrator  is  chargeable  with  the  premium 
on  gold  or  gold  notes  which  he  actually  received, 
in  addition  to  the  nominal  or  fac«  value  of  the 
paper.    Gunnlngham  v.  (Jauthen,  87  S.  G.  128  (1803). 

But  an  administrator,  who  charges  himself  with 
cotton  at  a  specified  price  In  gold  when  gold  is  at  a 
premium,  will  not  be  required  to  add  any  percent 
on  account  of  premiums  received  upon  the  notes 
taken  for  such  cotton,  in  an  accounting  when  gold 
Is  at  par.  Gunnlngham  v.  Gauthen  (B.  G.)  21  S.  B. 
Bep.  800  (1806). 

An  executor  is  chargeable  only  with  the  amount 
of  gold  purchased  at  a  premium  to  satisfy  a  debt 
which  was  due  In  gold,  when  at  the  time  of  his 
settlement  gold  was  not  at  a  premium.  JBe  Sander- 
son, 74  ObL  100  (1887). 

So  it  Is  held  in  Be  Shipman,  82  Hun,  106  a804),  that 
an  executor  cannot  be  charged,  upon  final  settle- 
ment, with  a  premium  upon  gold  at  the  time  it 
came  Into  his  possession'.  This  decision  was  ren- 
dered when  gold  was  not  at  a  premium. 

In  Halliburton  v.Garson,  100  N.  a  HO  (1688),  it  Is 
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hold  that  sn  executor  is  justified  in  paying  a  judg- 
ment on  a  bond  payable  **in  United  States  coin,** 
where  it  included  the  amount  of  premium  on  the 
gold,  without  further  resisting  tho  recovery,  since 
this  method  of  conversion  of  the  debt  In  gold  into 
another  form  was  in  accordance  with  the  decision  of 
that  court  In  Bobeson  v.  Brown,  68  N.  G.  551 
aoOO),  although  It  is  said  to  be  at  variance  with  that 
of  the  Supreme  Gourt  of  the  United  States,  as 
shown  by  Bronson  v.  Bodes,  74  U.  S.  7  WalL  286, 16 
L.  ed.  141  (1860),  and  BuUer  v.  Horwitz,  74  U.  &  7 
WalL  268, 10  L.  ed.  149  a86e). 

A  judgment  for  gold  cannot  be  rendered  on  the 
bond  of  a  surety  which  does  not  expressly  provide 
for  payment  In  that  kind  of  money.  Fox  v.  Min. 
or,  88  GaL  180, 01  Am.  Dec.  566  (1867). 

e.  Other  aetiona  for  damaget. 

Where  a  person  was  required  to  discharge  his 
debt  in  gold  before  he  oould  rightfully  take  pos- 
session of  certain  property,  but,  without  making 
such  payment,  wrongfully  took  possession,  it  was 
held  that  the  damages  must  be  the  amount  of  his 
obligation  in  gold  or  Its  equivalent  In  oiurrency. 
Gregory  v.  Morris,  06  U.  8.  610,  24  L.  ed.  740  (1878>. 

In  a  collision  case  the  value  of  goods  shipped 
from  Ganada,  when  estimated  in  Canadian  cur- 
rency, was  held  recoverable  according  to  the 
value  of  such  currency  in  legal  tender  notes.  The 
Telegraph  v.  Gordon,  81  U.  S.  14  WaH.  268, 20  L.  ed. 
807  (1872). 

Judgments  for  trespsss  cannot  be  made  payable 
In  coin.    Livingston  v.  Morgan,  68  Gal.  28  (1878). 

Neither  can  a  judgment  for  slander.  Gbamber- 
lln  V.  Vance,  61  GaL  75  (1875). 

So,  a  judgment  for  costs  cannot  be  made  payable 
in  gold  coin  in  an  action  of  forcible  entry  and  de- 
tainer.   More  V.  Del  V alle,  28  GaL  170  a066). 

In  estimating  damages  on  dissolving  an  injuno- 
tion,  the  dliference  between  gold  and  legal  tender 
notes  cannot  be  considered.  Blddlesbarger  v.  Mo- 
Daniel,  88  Mo.  188a866). 

Questions  as  to  the  form  of  judgment  to  be  fol- 
lowed when  a  valid  obligation  to  pay  in  ooln  ex- 
ists, and  also  as  to  the  procedure  to  be  followed  In 
such  cases,  are  considered  In  a  note  to  Belf  ord  t. 
Woodward  (IlL)  post, . 

The  consideration  of  all  the  authorities  on  the 
subject  shows  that  since  the  case  of  Bronson  v. 
Bodes,  the  validity  of  specific  agreements  te  pay 
obligations  in  coin  has  been  established,  although 
one  decision  In  Alabama  in  1878.  assuming  to  follow 
the  so-called  Legal  Tender  Gsses,  and  ignoring  the 
decision  in  Bronson  v.  Bodes,  74  U.  S.  7  WalL  226, 
10  L.  ed.  141  (1860),  and  others  following  it  adopted 
the  contrary  doctrine.  All  other  decisions  of  both 
federal  and  state  courts  rendered  since  those  of 
Bronson  v.  Bodes,  supra,  Butler  v.  Horwitz,  74  U. 
S.  7  Wall.  268, 10  L.  ed.  140  (1868),  and  Tebllcock  v. 
Wilson,  79  U.S.  12  WalL  687, 20  L.  ed.  460  (1872),  sus- 
tain  the  validity  of  such  contracts. 

That  the  decisions  of  the  Supreme  Gourt  of  the 
United  States  effectually  overrule  as  well  as  disap- 
prove the  decisions  of  the  state  courts  to  the  con- 
trary, is  shown  by  Teblloook  v.  Wilson,  tuprou  in 
which  It  was  expressly  decided  that  a  decision  by  a 
state  court  sustaining  a  tender  of  legal  tender  notes 
on  a  contract  providing  for  payment  in  specie  was 
reviewable  by  the  Supreme  Gourt  of  the  United 
States.  Such  decision  by  a  state  court  was  in  fact  re- 
viewed and  reversed  In  that  ease.  The  result  is  to 
establish  the  dootrtne  of  the  C  nited  States  Su  preme 
Gourt  as  the  law  in  every  state,  whatever  contrary 
I  state  decisions  maj  have  bean  rendered.   &A.B. 
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miuia  !■  the  bonds  issued  bj  them  and  held 
bj  a  bOBft  flde  purchaser,  is  conclusive  of  the 
fact,  and  binding  upon  the  municipality; 
for  the  recital  is  itself  a  decision  of  the  fact 
by  the  appointed  tribunal. " 

Responaents'  argumept  that  the  bonds 
would  be  valid,  at  least  to  the  extent  of  4 
per  cent  annual  interest,  payable  **  in  gold 
coin  or  lawful  money  of  the  United  States," 
at  the  office  of  the  city  treasurer,  is  a  virtual 
concession  that  the  bonds  in  the  form  pre- 
scribed in  ordinance  166  are  not  authorized 
by  the  proceedings,  and  if  that  be  true,  they 
should  not  be  issued ;  while,  if  they  would 
be  valid  in  the  hands  of  a  bona  flde  holder 
so  that  he  could  compel  payment  in  gold 
coin  of  the  present  standard  of  weight  and 
fineness,  with  interest  in  like  coin  payable 
semiannually,  in  the  city  of  New  York,  a 
burden  would  be  imposed  upon  the  taxpayers 
to  which  they  have  not  assented,  ana  they 
should  not  be  allowed  to  issue.  Counsel  re- 
fer to  the  case  of  the  controversy  between 
Derby  and  Modesto,  104  Cal.  516.  lu  that  case 
the  bonds  had  been  sold,  the  purchase  money 
paid  into  the  treasury,  and  the  controversy 
arose  more  than  a  year  afterwards.  One  point 
then  urged  by  the  taxpayer  was  that  the  bonds 
provide  for  the  payment  of  semiannual  in- 
terest In  reply  to'  this  contention  it  was 
said :  **  The  statute  provides  that  the  trustees 
shall  have  the  right  to  determine  the  rate  of 
interest  such  bonds  shall  bear,  provided  that 


in  no  case  shall  it  exceed  7  per  centum  per 
annum.  The  time  at  which  the  interest  is  to 
be  paid,  whether  annually  or  semiannuallv, 
affects  the  rate  of  interest,  and  is  within  torn 
power  conferred  upon  the  board  by  the  stat- 
ute, and  the  rate  beinff  within  the  statutory 
limit,  the  bonds  are  valid  as  against  this  ob- 
jection. "  The  facts  should  have  been  move 
fully  stated  upon  that  point.  The  ordinance 
of  submission  and  the  notice  of  election  both 
provided  for  semiannual  interest,  precisely 
as  stated  in  the  bonds,  but  the  statute  at  thai 
time  was  silent  as  to  the  payment  of  interest 
semiannually,  and  the  contention  was  that  in 
providing  for  semiannual  interest  the  statute 
had  not  been  followed.  In  the  case  at  bar, 
where  the  Question  arises  before  the  bonds 
have  been  delivered,  we  hold  that  the  city 
has  no  power  to  issue  them  in  a  form  which 
does  not  substantially  comply  with  the  terms 
stated  in  the  ordinance  of  submission  and 
notice  of  election,  and  with  the  statute  on 
der  which  the  proceedings  were  bad. 

It  becomes  unnecessary  to  discuss  the  ra> 
maininff  questions,  brought  up  by  the  rec- 
ord. For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that  so  mue/i  of  ihejudg' 
ment  appealed  from  as  afflrms  the  validity  of 
the  horuh  proposed  to  be  issued  under  said  ords* 
nance  166  be  reversed,  and  cause  remanded, 
with  directions  to  enter  a  Judgment  enjoin- 
ing  the  sale  and  delivery  thereof. 
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1  •   There  cmn  be  no  property  right  in  the 

shape,  size,  oolor,  or  arrangement  of  signs  with- 
out regard  to  the  letters  which  they  hear. 

8.  No  ezclaaiTe  rifrht  ean  be  Required 
to  the  use  of  the  words  '^scientiflo  dentistry  at 

F  moderate  prices." 

8«  Karnes  which  are  not  trade-marks 
strictly  speakinir  may  be  protected  as 
property  If  they  are  t&keo  by  others  with  fraud- 
ulent intention,  and  are  so  used  as  to  be  likely  to 
eilect  such  intention. 

4.  The  ume  of  the  words  '*n.  S.  Dental 
Booms"  and  of  the  letters  **U.  S."  upon 
the  windows  of  a  dental  office  may  be  enjoined 
at  the  suit  of  one  who  has  adopted  them  as  a 
trade-name,  against  another  who  by  their  use  is 
plainly  attempting  to  convey  the  idea  that  he  is 
carrying  on  a  branch  of  the  former*s  business, 
and  so  profit  from  his  advertising  and  busineas 
reputation. 

(September  19, 1885.) 

BILL  for  an  injunction  to  restrain  defendant 
from  the  alleged  wrongful  use  of  plaintiff's 
trade-name.    If^unelion  granted. 


NoTB.— On  the  question.  What  may  be  appropri- 
ated  as  trade-marks?  see  notts  to  Alff  y.  Radam 
(Tex.)  9  L.  it  A.  14S;  Bumford  Chemical  Works  v. 
Muth  (0.  C.  D.  Md.)  1  L.  R.  A.  44;  Prince  Mfg.  Ck>. 
V.  Prince's  Metallic  Paint  Co.  (N.  r.)  17  L.  R.  A.  129. 
d9  L.  R.  A. 


The  facta  are  stated  in  the  opinion. 

Mr,  Charles  A*  Aldrieh«  for  complain- 
ant: 

The  complainant  by  extenriye  advertising 
has  built  up  a  large  and  lucratiTe  buaineia 
under  the  name  of  the  U.  S.  Denial  Aaeoda- 
tioD,  which  is  merely  a  fancy  designation  for 
his  business.  Where  a  geographical  or  other 
name  is  used  simply  as  a  fancy  designation,  its 
use  will  be  protected. 

Barrows  ▼.  Knight,  6  R  L  484,  78  Am.  Dec. 
462;  Sanders  t.  Utt,  16  Mo.  App.  822;  Amer^ 
iean  Solid  Leather  Button  Co,  t.  Anthony,  15 
R  L  888;  Oolton  y.  Deane,  7  N.  T.  S.  R  78: 
Lauferty  ▼.  Wheder,  11  Abb.  N.  C.  220. 

If  the  tradename  is  designated  or  calculated 
to  mislead,  its  use  will  be  restrained. 

In  this  case  It  is  submitted  that  the  respond- 
ent's signs  and  trade-name  were  so  calculated 
and  designed.  The  coloring  and  lettering  on 
the  signs  is  practically  the  same.  The  use  of 
the  letters  "U.  S."  across  the  windows  shows 
clearly  an  Intent  to  deceive. 

Barrows  y.  Knight,  American  Solid  Leather 
Button  Go,  ▼.  Anthony,  and  Oolton  y.  Deane, 
supra;  Oolton  v.  Thomas,  2  Brewst.  (Pa.)  808; 
Sanders  v.  Utt,  supra;  Alexander  y,  Morse,  14 
R.  L  158,  61  Am.  Rep.  869;  Sanders  y.  Jacob, 
20  Mo.  App.  98;  Davis  y.  KendaU,  2  R  1. 566. 

Mr.  Isaac  H.  Soathwick*  Jr.,  f or  re> 
spondent. 

Dong^lasv  J.,  deliyered  the  opinion  of  the 
court: 
The  complainant  is  engaged  in  the  practice 
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«f  dentistry,  having  offices  and  rooms  for 
that  purpose  in  Providenoe,  in  this  state,  in 
Baltimore,  Md.,  and  in  Washington,  in  the 
District  of  Columbia,  and  employing  assist- 
ants to  attend  to  patients  at  these  places.  In 
the  prosecution  of  this  business  for  four  years 
or  more  he  has  used  as  a  trade-  name  the  words 
*  United  SUtes  Dental  Association,"  and  has 
displayed  this  name,  or  abbreviations  of  it, 
upon  signs  affixed  to  his  place  of  business 
in  Providence,  and  in  advertisements  and 
cards  widely  distributed  through  Providence, 
Pawtucket,  and  Attleboro,  so  that  the  bus- 
iness of  which  he  is  proprietor  has  become 
known  in  the  city  of  Providence  and  in  the 
adjacent  city  of  Pawtucket  by  that  name. 
The  defendant,  who  is  likewise  a  dentist, 
f ormerlv  had  an  office  in  Providence,  near  the 
complainant's  rooms,  and  about  December 
1,  1894,  removed  to  Pawtucket,  and  opened 
an  office  there,  and  displayed  upon  his  win- 
dows and  upon  the  walls  of  the  building 
sinis  in  close  imitation  in  size,  shape,  and 
color  of  those  used  by  the  complainant.  We 
have  no  doubt  from  the  evidence  that  these 
imitations  were  intentional.  Indeed,  this 
is  not  denied,  and  we  can  conceive  of  no 
motive  for  the  use  of  these  similar  signs  ex- 
cept to  take  advantage  of  the  advertisements 
of  the  complainant,  and  to  induce  customers 
to  patronize  the  defendant  The  complain- 
ant presents  instances  where  customers  were 
actually  misled  by  them ;  and  the  defendant 
■ays  that  people  have  come  into  his  office 
supposing  it  to  be  controlled  by  the  United 
States  Dental  Association,  though  he  asserts 
that  in  all  cases  he  has  undeceived  them. 
The  complainant  particularly  urxes  that  the 
use  of  the  words  ''U.  8.  Dental  Rooms,"  as 
displayed  upon  the  defendant's  signs,  and 
the  letters *" U.  8.,"  painted  upon  the  defend- 
ant's windows  in  the  same  color,  size,  and 
shape  as  the  same  letters  are  shown  upon  the 
complainant's  windows,  is  an  illegal  use  of 
these  words  and  letters,  and  the  defendant 
should  be  restrained  from  so  employing  them. 
He  also  claims  that  he  is  the  inventor  of 
the  phrase  ''Scientific  dentistry  at  moderate 
prices, "  and  that  defendant  cannot  lawfully 
display  this  legend  on  his  signs,  and  gener- 
ally he  asks  that  defendant  may  be  enjoined 
from  using  similar  signs  to  those  he  uses. 

We  are  of  the  opinion  that  the  complainant 
can  have  no  property  in  the  shape,  size,  col- 
or, or  arrangement  of  signs,  without  regard  to 
the  letters  which  thev  bear ;  nor  can  he  claim 
any  exclusive  use  of  the  words,  ''Scientific 
dentistry  at  moderate  prices. "  The  character- 
istics oi  the  signs  do  not  differ  from  those 
whidi  ordinarily  appear  on  business  signs 

S laced  as  these  are.  The  statement  that  a 
entist  does  his  work  scientifically,  and 
charges  moderate  prices  for  it,  is  one  which 
any  dentist  may  make  and  disseminate  if  he 
can  do  so  truthfully.  It  ought  not  to  be 
Inapplicable  equally  to  all  members  of  the 
profession.  Neither  of  these  things  tends 
to  injure  unlawfully  the  complainant's  bus- 
iness.' But  we  think  the  use  of  the  words 
"  U.  8.  Dental  Rooms,  "and  the  use  of  the 
letters  ''U.  8.*  upon  the  windows  of  defend- 
ant's office,  is  a  plain  attempt  to  convey  the 
idea  that  the  business  carried  on  there  is  a 
99L.KA. 


branch  of  the  complainant's  business,  and 
should  be  restrained.  The  argument  of  the 
defendant  has  been  directed  to  the  point  that 
the  name  adopted  by  the  plaintiff  lacks  the 
elements  of  a  lawful  trademark.  It  con- 
sists of  a  geographical  name,  coupled  with 
a  descriptive  term  of  wide  application,  and 
no  doubt  the  defendant  is  right  in  contend- 
ing that  such  a  name  is  objectionable  if  in- 
tended to  be  used  as  a  trade- mark.  It  would 
be  almost  impossible  to  use  the  name  of  the 
United  States  within  the  limits  of  the  coun- 
try itself  so  as  to  devest  it  of  territorial  signi- 
ficance and  make  it  a  mere  fancy  mark.  But 
the  argument  ignores  certain  discriminations 
which  should  be  made  in  discussing  cases 
of  this  character.  A  trade- mark  is  a  symbol 
arbitrarily  selected  by  a  manufacturer  or 
dealer  and  attached  to  his  wares  to  indicate 
that  they  are  his  wares.  In  selecting  sucA 
a  device  he  must  avoid  words  merely  de- 
scriptive of  the  article  or  its  qualities,  or 
such  as  have  become  so  by  use  in  connection 
with  known  articles  of  commerce.  He  must 
also  avoid  words — e,  g.  geographical  names — 
which  are  descriptive  of  tBe  local  origin  of 
the  goods,  if  other  persons  have  the  right  to 
deal  in  goods  of  a  similar  origin.  When 
it  has  become  generally  known  in  the  trade 
that  this  symbol  or  word  has  been  taken  by 
one  dealer  or  manufacturer  to  indicate  his 
goods,  he  acquires  a  title  to  it  for  that  pur- 
pose, and  no  one  else  can  use  it,  even  inno- 
cently. A  trade-name  is  of  a  different  char- 
acter. It  is  descriptive  of  the  manufacturer 
or  dealer  himself  as  much  ss  his  own  name 
is,  and  frequently,  like  the  names  of  busi- 
ness corporations,  includes  the  name  of  the 
place  wnere  the  business  is  located.  If  at- 
tached to  goods,  it  is  designed  to  say  plainly 
what  a  trade- mark  only  indicates  by  asso- 
ciation and  use.  The  employment  of  such 
a  name  is  subject  to  the  same  rules  which 
apply  to  the  use  of  one's  own  name  of  birth 
or  oaptism.  Two  persons  may  bear  the  same 
name,  and  each  may  use  it  in  his  business, 
but  not  so  as  to  deceive  the  public  and  in- 
duce customers  to  mistake  one  for  the  other. 
The  use  of  one's  own  name  is  unlawful  if 
exereised  fraudulently  to  attract  custom  from 
another  bearer  of  it.  Trade-marks,  prop- 
erly so  called,  may  be  violated  by  accident 
or  ignorance.  The  law  protects  them,  nev- 
ertheless, as  property.  Names  which  are 
not  trade-marks,  strictly  speaking,  may  he 
protected  likewise,  if  they  are  taken  with 
fraudulent  intention,  and  if  they  are  so  used 
as  to  be  likely  to  effect  such  intention.  A 
leading  and  instructive  case  upon  this  sub- 
ject is  Orofi  V.  Day,  7  Beav.  84,  in  which 
Lard  Langdale,  M.  JR.,  savs  (at  page  88)  : 
''It  has  been  very  correctly  said  that  the 
principle,  in  these  cases,  is  this,— that  no 
man  has  a  right  to  sell  his  own  goods  as  the 
goods  of  another.  You  may  express  the  same 
principle  in  a  different  form,  and  say  that 
no  man  has  a  right  to  dress  himself  In  col- 
ors, or  adopt  and  bear  symbols,  to  which  he 
has  no  peculiar  or  exclusive  right,  and  there- 
by personate  another  person,  for  the  purpose 
of  inducing  the  public  to  suppose  either  that 
he  is  that  other  person  or  that  he  is  connected 
with  and  selling  the  manufacture  of  such 
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other  peTBon,  while  he  is  really  selling  his 
own.  It  is  perfectly  manifest  that  to  do 
these  things  is  to  commit  a  fraud,  and  a  very 
gross  fraud.  I  stated,  upon  a  former  occa- 
sion, that  in  my  opinion  the  right  which 
any  person  may  have  to  the  protection  of 
this  court  does  not  depend  upon  any  exclu- 
sive right  which  he  may  be  supposed  to  have 
to  a  particular  name,  or  to  a  particular  form 
of  words.  His  right  is  to  be  protected 
against  fraud,  and  fraud  may  be  practiced 
against  him  by  means  of  a  name,  though  the 
person  practicing  it  may  have  a  perfect  right 
to  use  that  name,  provided  he  does  not  ac- 
company the  use  of  it  with  such  other  cir- 
cumstances as  to  effect  a  fraud  upon  others." 
The  same  principle  is  applied  in  Sanders  v. 
Utt,  16  Mo.  App.  822 ;  Sanders  v.  Jacob,  20 
Mo.  App.  98, —where  the  name  "N.  Y.  Den- 
tal Rooms"  was  protected.  In  all  such  cases 
it  is  obvious,  as  defendant  urges,  that  the 
effect  of  imitation  depends  very  much  upon 
propinquity.  In  many  cases  the  use  of  a 
similar  trade-name,  in  localities  not  very 
remote  from  each  other,  would  not  ju.stify 
an  inference  that  the  establishments  were 
those  of  a  common  proprietor,  and  so  would 
net  result  in  damage,  or  justify  an  allega- 
tion of  fraud.  The  character  of  the  name 
adopted  by  the  complainant  suggests  a  dis- 
tribution of  offices.  It  would  be  natural  for 
a  person  reading  the  advertisement  of  the 
complainant  in  a  Pawtucket  paper,  and  see- 
ing the  signs  of  the  defendant  displayed 
there,  to  suppose  that  they  indicated  a  branch 
office  of  the  same  concern ;  and  this  we  have 
no  doubt  the  defendant  intended  should  hap- 
pen. It  is  the  only  result  which  he  could 
anticipate  from  his  contrivances. 

We  conclude,  therefore,  that  the  complain- 
ant M  entitled  to  an  injunction  restraining  the 
use  bv  the  defendant  of  the  words  "  tt.  8. 
Dental  Rooms,  •  or  the  letters  "  U.  S. "  upon 
his  signs  or  windows,  and  all  words,  letters, 
and  symbols  tending  to  indicate  that  his  bus- 
iness is  conducted  or  managed  by  the  plain- 
tiff. 


William  H.  McTWIGGAN  et  ok 

V. 

George  P.  HUNTER.  Collector  of  Taxes,  etaJ. 
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1.  The  only  notioe  to  taxpayers  of  aa 
acweMunent  required  by  Pub.  8tat.,  cbap.48,  is 
that  required  by  section  6  lo  respect  to  the  time 
and  place  of  meetinflr  at  which  each  taxable  per- 
son 18  directed  to  brinflr  in  an  account,  and-  do 
subsequent  notice  of  a  time  to  hear  objections  is 
required. 

8.  BequlriiiK:  every  taxable  person  to 
brin^  in  an  acoooat  of  his  ratable  estate  to 
the  aaaesBors  at  a  time  and  place  of  which  he  has 
notice,  upon  which  he  may  be  examined  and 
heard,  is  sufflcient  to  oonatitute  due  procefls  of 
law  in  a  tax  assessment. 

8»  Theeaemption  of  property  fk^mtaz- 

Koxa— Ai  to  power  of  mnoicipal  corporations  to 
exempt  property  from  taxation,  see  Whtttn^  v. 
West  Point  (VaJ  li  L.  B.  A.  MO.  and  note 
29  L.  R.  A. 


atlon  is  beyond  the  power  of  a  town  in  tlie  a^ 
senoe  of  oonstitational  leirislatiye  authority. 
4.  The  omlMlon  by  a—esaore  to  tnclode 
property  in  aa  aeeeflsmeat  solely  by  rea- 
son of  their  mistake  as  to  the  binding  effeot  of  aa 
agreement  for  an  exemption,  and  not  by  any  f^ 
tentional  disregard  of  law  or  other  wrooffful  or 
fraudulent  purpose,  will  not  make  their  assess 
ment  void. 

(October  »,189S.) 

SUIT  to  enjoin  defendants  from  enforcing 
the  payment  of  taxes  which  were  alleged  to 
have  been  illegally  levied.    BiU  diemitaetL 

The  facts  are  stated  in  the  opinion. 

Meesn.  Baeeett  A  Mitchell*  for  com- 
plainants: 

The  provision  in  regard  to  notioe  being  of 
vital  importance  to  the  taxpayer  is  mandatory, 
and  a  compliance  with  it  is  a  condition  pre- 
cedent to  the  legality  of  the  tax. 

Cooley.Tazn.  ed.  1879,  pp.  216-218,265-288: 
Black.  Tax  Titles,  §§  90, 180;  1  Desty,  Tarn. 
p.  641. 

The  law  is  mandatory,  and  every  portion  of 
it  must  be  complied  with. 

Young  v.  Jodin,  18  R.  L  676;  Beans  v. 
Netoell,  18  R.  I.  — ;  NashvOU  v.  Wei*er,  54 
ni.  245;  Thamss  Mfg,  Go,  v.  Lathrop,  7  Conn. 
560;  Slaughter  v.  Louisville,  89  Ey.  112: 
Ormaby  v.  Louisville,  79  Ky.  197;  Davis  v 
Fames,  26  Tex.  296;  Sharps  v.  Spsir,  4  Hill, 
77;  Torreg  v.  MiUbury,  21  Pick.  66;  Stuart  y. 
Palmer,  74  N.  Y.  188,  30  Am.  Rep.  289:  Mc- 
Lean V.  Jephson,  9  L.  R.  A.  493,  128  N.  Y. 
142;  Doughty  v.  Hope,  1  N.  Y.  79. 

The  contract  for  exemption,  made  by  the 
town  in  town  meeting,  was  entirely  unauthor- 
ized by  any  act  or  authority  from  the  eeneral 
assembly,  and  therefore  clearly  ultra  tires  and 
void. 

Cooley,  Taxn.  2d  ed.  p.  200,  and  cases  cited; 
StaU  V.  Hannibal  dbSt.J.R.  Go.  76  Mo.  20S; 
Green's  Brice's  Ultra  •Vires,  p.  746;  2  Beach, 
Pub.  Corp.  §  1443;  Austin  v.  CoggeshaU,  12 
R.  L  829,  84  Am.  Rep.  648. 

The  resolution  of  April  11,  1892,  cannot  be 
strengthened  by  the  Act  of  May  21,  for  that 
act  does  not  purport  to  be  and  therefore  cannot 
be  retroactive. 

Bowen  v.  Newell,  16  R  I.  238. 

The  exemption  of  this  corporation  would  be 
illegal  even  if  authorized  uy  an  act  of  the  gen- 
eral assembly,  for  the  le^sislature  is  powerless 
when  the  constitution  prescribed  a  rule  of 
equality  which  forbids  exemption. 

Cooley,  Taxn.  pp.  132-144,  and  cases  cited; 
TjOuiwiOe  d  N.  R  Co.  v.  Palmes,  109  U.  8. 
244.  27  L.  ed.  922. 

Therefore  a  fortiori  would  the  general  as- 
sembly be  without  authority  to  delegate  a  gen- 
eral power  to  a  municipality  to  exempt  corpora^ 

tiODS. 

Brewer  Brick  Oo.  v.  Brewer,  62  Me.  62,  16 
Am.  Rep.  895;  AUen  v.  Jay,  60  Me.  124,  11 
Am.  Rep.  185;  LoweU  v.  BosUm,  111  Mass. 
454,  15  Am.  Rep.  89. 

The  omissions  of  the  assessors  in  previous 
years  cannot  control  the  duty  imposed  by  law 
upon  their  successors. 

VickOmrg,  &  dfP.B,  Ch.r.  JkntUs,  116  U. 
8.  666,  29  L  ed.  770. 
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It  was  not  ft  case  of  accidentftl  omIssloD,  but 
a  case  of  iDtentional  omission,  and  it  matters 
not  what  was  the  belief  of  the  assessors.  This 
intentional  omission  or  exemption  renders  the 
entire  assessment  illeeal. 

Oooley^Taxn.  par.  Inviduntt  Btemptiam,  pp. 
152-154;  WsekBY.  Milwaukee,  10  Wis.  248;  StaU 
▼.  Branin,  83  N.  J.  L.484;  Slate  ▼.  Piatt,  24  N. 
J.  L.  108;  Benrp  y.  Oheeter,  15  Vt,  461;  Hat 
ten  T.  Boeheeter,  65  N.  Y.  516;  SnutA  ▼.  Smith, 
19  Wis.  615,  88  Am.  Dec.  707;  BrauM  v. 
Green  Bay,  55  Wis.  118;  Hertey  ▼.  Milwaukee 
County  Swm,  16  Wis.  185,  82  Am.  Dec.  718. 

Mestri,  Edwin  P.  Allen  and  Stephen  A. 
Cooke»  for  respondents: 

It  is  not  claimed  that  any  taxpayer  has  suf- 
fered any  loss  or  injury  by  reason  of  this  no- 
tice, or  from  want  of  notice. 

Albany  d  B,  Min,  Co.  t.  Auditor  Oeneral, 
87  Mich.  891;  2  Desty,  Taxn.  2. 

The  omission  of  the  assessors  to  assess  rat- 
able property  must  be  fraudulent  or  from  a 
comipt  motive,  otherwise  such  omission  will 
not  render  the  whole  assessment  invalid. 

2  DilL  Mun.  Corp.  §  776,  note  1.  pp.  958, 
954:  PeopleY.  McOreery,  84  Cal.  484;  Dunham 
▼.  Chicago,  55  Dl.  857;  Merritt  ▼.  Farru,  22 
HI.  808;  Cooley,  Taxn.  pp.  216,  217;  LeRoyY. 
ITew  r^A:.4  Johns. Ch.  858. 1  L.  ed.  865;  Wtleon 
▼.  Wheeler,  55  Yt  454;  Muscatine  7.  Miseie^ 
eippi  d  M.  B.Oo.1  DilL  542;  2  Desty,  Taxn. 
674;  Burlington  db  M,  B.  B.  Co.  y.  Saline 
County  Comre.  12  Neb.  806;  Burlington  db  M. 
R.B.  Co.v.  Seward  County  Comrt.  10  Neb. 
311;  Sat\ford  y.  Dick,  15  CJonn.  456;  DiUing- 
ham  ▼.  Snow,  5  Mass.  558;  Van  Def>^nter  y. 
Lang  lOand  City,  189  N.  Y.  183;  ESxchange 
Bank  qf  Oolumbue  t.  Hinee,  8  Ohio  St.  50. 

If  the  omission  is  made  in  srood  faith  from 
error  of  judgment  or  mistake  of  fact  or  of  law. 
the  assessment  is  legal  and  its  collection  wUl 
not  be  enjoined. 

Fiumer  ▼.  Marathon  County  Supre.  46  Wis. 
176;  FifleldY.  MarinetU  County,  62  Wis.  541; 
DUlingham  ▼.  Snow,  Le  Roy  y.  New  York,  and 
Muscatine  t.  Mississippi  db  M.  B.  Co.  supra; 
State  Y.  Piatt,  24  N.  J.  L.  108;  State  v.  Branin, 
23  N.  J.  L.  484;  Hersey  v.  Milwaukee  County 
Suprs.  19  Wis.  615,  82  Am.  Dec.  717. 

Matteeon*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  bill  to  enjoin  the  collection  of 
a  tax  because,  as  alleged,  its  assessment  was 
illegal.  The  first  ground  upon  which  It  is 
claimed  that  the  assessment  was  illegal  is 
that  the  assessors  gave  no  notice  of  the  time 
and  place  of  their  meeting,  as  required  by 
law.  The  provisions  of  the  statutes  relating 
to  the  assessment  of  taxes,  so  far  as  material 
to  the  present  inquiry,  are  contained  in  R. 
L  Pub.  Stat.,  chap.  48,  g$  6-8,  18,  and  are 
as  follows : 

**  Sec.  6.  Before  assessing  any  tax,  the  as- 
•essors  shall  post  up  printed  notices  of  the 
time  and  place  of  their  meeting,  in  three 
public  places  in  the  town,  for  three  weeks 
next  preceding  tiie  time  of  such  meeting, 
and  advertise  in  some  newspaper  published 
in  the  town,  if  any  there  be,  for  the  same 
space  of  time.  Such  notices  shall  require 
every  person  and  body  corporate  liable  to 
taxation  to  bring  in  to  the  assessors  a  true 
89L.  R.  A. 


and  exact  account  of  all  his  ratable  estate, 
describing  and  specifying  the  value  of  everv 
parcel  of  his  real  and  personal  estate,  at  such 
time  as  they  may  prescribe. 

"  Sea  7.  Every  person  bringing  in  any  sudhi 
account  shall  make  oath  before  some  one  of 
the  assessors  that  the  account  by  him  exhib- 
ited contains  to  the  best  of  his  knowledge 
and  belief  a  true  and  full  account  and  valua- 
tion of  all  his  ratable  estate ;  and  whoever 
neglects  or  refuses  to  bring  in  such  account 
if  overtaxed  shall  have  no  remedy  therefor. 

"Sec.  8.  The  assessors  shall  make  a  list 
containing  the  true,  full,  and  fair  cash  value 
of  all  the  ratable  estate  in  the  town,  placing 
real  and  personal  estate  in  separate  columns, 
and  distinguishing  those  who  give  in  an  ac- 
count from  those  who  do  not,  and  shall  ap- 
portion the  tax  accordingly." 

^'Sec.  18.  The  assessors,  on  completing  the 
assessment  as  aforesaid,  shall  date  and  sisn 
the  same  and  deposit  it  in  the  office  of  the 
town  clerk. " 

Before  proceeding  to  the  assessment,  the 
assessors  posted  up^'printed  notices  in  three 
or  more  public  places  in  the  town,  for  three 
weeks  next  preceding  the  time  of  their  meet- 
ing, as  specified  in  the  notices,  which  were 
in  the  following  form : 

^'Town  of  East  Providence.  1894.  Assess- 
ors' Notice.  The  undersigned,  assessors  of 
taxes  of  the  town  of  East  Providence,  R.  I., 
for  the  year  1894,  hereby  give  notice  that 
they  will  be  in  session  at  the  town  hall,  East 
Providence  Centre,  Tuesday,  August  21 ;  at 
Riverside,  in  the  engine  house  Wednesday, 
August  22;  and  at  the  town  clerk's  office, 
Thursday  and  Friday,  August  24,  from  2  to 
4  o'clock,  P.  M.,  on  each  of  said  days,  tar 
the  purpose  of  receiving  from  persons  and 
bodies  corporate  liable  to  taxation  in  said 
town  of  East  Providence  true  and  exact  ac- 
counts of  their  ratable  estates. "  (Here  follows 
in  the  notice  R.  I.  Pub.  Stat.,  chap.  48,  §  7, 
quoted  above.)  "Transfers  of  real  estate  from 
the  records  will  close  on  Tuesday,  July  81, 
1894,  and  all  real  estate  will  be  taxed  to  the 
persons  or  bodies  corporate  in  whose  name 
It  stands  at  the  close  of  the  day.  Joseph  L. 
Luther,  William  L.  Sunderland,  Timothy 
L.  Risley,  Assessors.  East  Providence,  June 
26,  1894." 

There  was  no  newspaper  published  in  East 
Providence  during  the  three  weeks  next  pre- 
ceding the  time  of  their  meeting,  as  specified 
in  the  notices,  and  therefore  the  assessors, 
though  not  required  by  the  statute,  gave  fur- 
ther notice  of  the  time  and  place  of  their 
meeting  by  advertisement  during  that  period 
in  the  Evening  Bulletin  and  Evoninj^  Tele- 
jrram,  newspapers  published  in  Providence. 
The  theory  of  the  complainants  is  that  sec- 
tion 6  requires  the  giving  of  two  notices,-^ 
(1)  a  notice  to  every  person  and  body  corpo- 
rate liable  to  taxation  to  carry  in  a  true  ac- 
count of  his  or  its  ratable  estate ;  and  (2)  a 
notice  of  the  time  and  place  of  the  meeting 
of  the  assessors  for  the  purpose  of  assessing 
the  tax.  Their  contention  is  that  the  statute 
contemplates  that,  after  having  ^iven  notice 
to  those  liable  to  taxation  to  bring  in  their 
accounts  within  the  time  to  be  prescribed  by 
the  notice,  and  after  having  made  up  the  list 
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reqaired  by  section  8,  the  aasefleore  shall  hold 
a  final  meeting,  of  which  they  shall  give  no- 
tice in  the  manner  specified,  so  that  the  tax- 
payers shall  have  an  opportunity  to  inspect 
the  assessment  roll,  and,  if  they  consider  them- 
selves unfairly  taxed,  may  object,  and  be 
heard  by  the  assessors  upon  their  objections, 
before  the  assessment  has  been  signed  and 
deposited  by  them  in  the  town  clerk's  oflSce, 
as  provided  in  section  18.  We  do  not  think 
that  this  is  the  view  to  be  taken  of  the  stat- 
ute.  Section  6  is  the  only  section  relating 
to  notice.  It  does  not  provide  in  terms  for 
two  distinct  notices.  It  simply  directs  the 
assessors,  before  proceeding  in  the  assess- 
ment, to  give  notice,  in  the  manner  speci- 
fied, of  the  time  and  place  of  their  meeting, 
and  then  goes  on  to  provide  that  the  notices 
posted  up,  besides  specifying  the  time  and 
place  of  meeting,  shall  require  every  person 
and  body  oorporate  liable  to  taxation  to  bring 
in  to  the  assessors  an  account,  etc.  It  is  the 
evident  purpose  of  the  statute  to  compel  every 
one  liable  to  be  taxed  to  personally  carry 
in  an  account  to  the  assessors,  since  the  re- 
quirement is  that  he  shall  make  oath  to  the 
account  before  one  of  the  assessors.  Upon 
the  account  so  rendered  he  may  be  examined 
by  the  assessors.  He  at  the  same  time  will 
have  an  opportunity  to  be  heard  upon  it,  and 
a  basis  will  be  afforded  the  assessors  on  which 
to  make  the  assessment.  If  a  person  liable 
to  taxation  neglects  or  refuses  to  carry  in 
his  account,  he  waives  his  right  to  be  heard, 
and,  under  section  8,  if  overtaxed  is  with- 
out a  remedy.  We  do  not  see  that  such  a 
procedure  is  in  any  way  repugnant,  as  in 
timated  by  the  complainants,  to  article  6  of 
the  Amendments  to  the  Constitution  of  the 
United  States,  that  no  person  shall  be  de- 

§  rived  of  life,  liberty,  or  property  without 
ue  process  of  law.  We  do  not  think  that 
the  assessment  was  invalid  for  want  of  no- 
tice. 

The  second  ground  upon  which  it  is  con- 
tended that  the  assessment  was  illegal  is  the 
a11e|2:cd  willful  and  intentional  omission  and 
exemption  bv  the  assessors  of  property  of  the 
Orosvenordale  Company.  The  respondents, 
though  conceding  that  property  of  the  Oros- 
venordale Company  was  intentionally  omit- 
ted from  the  assessment,  deny  that  the  omis- 
sion was  willful  and  intentional  in  the  sense 
that  It  was  fraudulent  or  corrupt,  and  seek  to 
justify  it  bv  reference  to  certain  records  and 
deeds  mentioned  in  (and  copies  of  which  are 
annexed  to)  the  answer.  Aom  these  it  ap- 
pears that  the  Grosvenordale*Company  maae 
a  proposition  in  writing,  dated  April  9,  1892. 
to  the  town,  to  convey  or  procure  to  be  con- 
veyed to  it  certain  lands  for  highway  pur- 
poses, and  certain  loam  and  gravelfor  making 
streets,  and  to  erect  a  two-story  brick  build- 
ing, 184  feet  in  length  by  60  feet  wide,  for 
manufacturing  purposes,  on  certain  land  in 
the  town,  being  lots  numbered  6,  7,  8,  and  9 
on  the  Grosvenor  plat,  in  consideration  that 
the  town  would  exempt  the  improvements 
from  taxation  for  ten  vears  and  cause  the  land 
conveyed  to  it  to  be  laid  out  as  public  high- 
ways, and  the  highways  to  be  constructed  in 
the  manner  and  within  the  time  specified  in 
the  proposition:  that  at  the  annual  town 
29  L.R.  A. 


meeting,  on  April  11,  1892,  the  el^ctOTB  of 
the  town,  qualified  to  vote  on  a  propositioii 
to  impose  a  tax,  accepted  the  proposition, 
and  passed  a  resolution  authorising  the  town 
council  to  exempt  from  taxation  the  brick 
building  proposed  to  be  erected,  and  the  m*- 
chluery,  stock,  furniture,  and  fixtures  to  ba 
kept  therein,  in  accordance  with  the  provi- 
sions of  any  acts  of  the  general  assembly  that 
might  be  passed  authorizing  such  exemption ; 
that,  at  the  same  meeting,  a  furUier  resolu- 
tion was  passed  authorizing  the  town  coun- 
cil, until  the  next  annual  election,  to  exempt 
from  taxation,  for  a  period  not  exceeding  ten 
years,  manufacturing  or  other  ratable  prop- 
erty not  already  located  in  the  town  which 
might  be  located  there  in  consequence  of  such 
exemption,  in  accordance  with  the  provisions 
of  any  act  of  the  general  assembly  which 
might  be  passed  authorizing  such  exemption ; 
that  bv  deeds  dated  April  28,  1892,  and  n- 
corded  in  the  land  records  of  the  town  Msj 
14,  1892,  the  lands  proposed  to  be  conveyed 
to  the  town  for  highway  purposes  were  con- 
veyed to  it  by  the  owners  of  such  lands,  ac- 
cording to  the  terms  of  the  proposition,  which 
deeds  were,  by  vote  of  the  town  council  on 
May  17,  1892,  accepted  and  ordered  to  be  ^ 
corded. 

On  May  21,  1892,  the  general  assembly 
passed  the  following  act  (R.  I.  Pub.  Lawa^ 
chap.  1088) : 

**  Section  1.  The  electors  of  any  town  or 
city  qualified  to  vote  on  a  proposition  to  im- 
pose a  tax,  when  legally  assembled,  may 
vote  to  exempt,  or  may  authorize  the  town 
or  city  council  of  such  town  or  city,  for  a 
period  not  exceeding  one  year,  to  exempt 
from  taxation,  for  a  period  not  exceeding  ten 
years,  such  manufacturing  property  as^may 
hereafter  be  located  in  said  town  or  citv  in 
consequence  of  such  exemption,  and  the  land 
on  which  such  property  is  located. 

"Sec.  2.  Property  so  exempted  shall  not 
during  such  period  of  exemption  be  liable 
to  taxation  while  such  property  is  used  for 
the  purposes  for  which  It  was  so  located. 

"Sec.  8.  A.11  acts  and  parts  of  acts  inoon- 
sistent  herewith  are  hereby  repealed. 

"See.  4.  This  act  shall  take  effect  on  and 
after  its  passage." 

The  power  to  exempt  property  from  taxa- 
tion is  the  converse  of  the  power  to  deter- 
mine what  property  shall  be  the  subject  of 
taxation ;  the  selection  of  certain  property 
for  the  purpose  of  taxation  being  the  exclu- 
sion or  exemption  of  that  whicn  is  not  se* 
lected.  It  is,  therefore,  included  necessarily 
in  the  power  to  tax,  which  resides  in  the 
state  alone,  and  consequently  can  be  exercised 
only  by  the  general  assembly,  representing 
the  sovereign  power  of  the  state,  acting  with- 
in the  limitation  of  the  constitution,  or  by  the 
several  cities,  towns,  or  other  municipal  bod- 
ies, in  pursuance  of  lawful  authority  mnted 
to  them  by  the  general  assembly.  Cooley, 
Taan.  2d  ed.  200.  This  was  evidently  the 
idea  of  the  ftamer  of  the  resolutions  passed 
by  the  town,  which  do  not  purport  to  exempt 
any  property  from  taxation,  but  simply  con- 
fer on  the  town  council  authority  to  grant 
exemptions  in  sccordance  with  the  provi- 
sions of  any  act  or  acts  of  the  general  i 
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bly  which  might  be  passed  authoTizing  the 
exemption.  K.  I.  Pub.  Laws,  chap.  1088, 
was  doabtless  passed  for  the  purpose  of  en- 
abling the  making  of  the  exemption.  But 
it  does  not  purport  to  be  retroactiye,  and, 
conceding  the  competency  of  the  general  as- 
sembly to  pass  the  act  (which,  in  view  of 
the  limitation  contained  in  article  1,  section 
2,  of  the  Constitution,  that  the  public  bur- 
dens ought  to  be  fairly  distributed,  we  think 
is  at  least  susceptible  of  doubt) ,  it  does  not 
appear  that  either  the  electors  of  the  town 
qualified  to  TOte  on  a  proposition  to  impose 
a  tax  or  the  town  council  took  any  action, 
prior  to  the  assessment,  in  pursuance  of  that 
statute.  We  are  of  the  opinion,  therefore, 
that  the  attempt  to  justify  the  omission  of 
the  property  from  the  assessment,  on  the 
ground  that  its  exemption  was  authorized 
and  therefore  legal,  fails. 

The  respondents  seek  further  to  Justify  the 
omission  of  the  property  from  assessment  on 
the  ground  that  the  town,  by  the  acceptance 
of  the  proposition  of  the  Grosvenordale  Com- 
pany and  the  benefits  derived  from  it,  be- 
came bound  in  good  faith  and  equity  to  ex- 
empt the  proi)erty  from  taxation,  and  contend 
that  a  court  of  equity  will  not  disregard  a 
subsisting  contract  and  set  it  aside  until  one 
or  the  other  of  the  parties  to  it  has  offered 
to  rescind  it  and  has  restored  or  tendered  back 
the  consideration  receiyed  from  the  other; 
that  the  complainants,  and  the  other  tax- 
payers of  the  town  in  whose  behalf  they  file 
the  bill,  have  derived  the  benefits  arising 
from  the  oonyeyance  of  the  streets  to  the  town 
for  highway  purposes,  and  cannot  ask  a  court 
sitting  in  equity  to  say  that  the  assessors 
have  so  erred  in  recognizing  the  oontract  as 
to  render  the  assessment  null  and  void ;  that 
the  complainants,  representing  the  taxpay- 
ers generally,  must,  before  asking  the  inter- 
position  of  equity,  do*  what  is  equitable,— 
or,  in  other  woros,  before  asking  the  court 
to  pronounce  the  assessment  invalid,  must 
secure  such  action  as  will  restore  to  the  other 
party  to  the  contract  the  consideration  which 
the  town  has  received.  We  do  not  think 
that  the  omission  to  include  the  property  in 
the  assessment  can  be  justified  on  the  ground 
of  the  contract.  As  we  have  already  held, 
the  exemption  of  the  property  from  taxa- 
tion, in  the  absence  of  constitutional  legis- 
lative authority,  was  beyond  the  power  of 
the  town,  and  hence,  in  so  far  as  such  ex- 
emption entered  into  the  contract,  the  con- 
tract was  null  and  void.  It  did  not  bind 
the  town,  or  the  complainants  as  taxpayers, 
whose  rights  as  such  would  be  affected  bv 
carrying  it  into  effect ;  and  it  made  no  dif- 
ference that  the  Grosvenordale  Company  may 
have  acted  in  the  belief  that  the  town  could 
make  the  contract,  since  it  was  bound  to 
know  the  extent  of  the  town's  authority. 
AutUn  v.  OdgffuhdM,  12  R.  I.  829,  881,  84 
Am.  Rep.  648 ;  Famtwarth  v.  Plawtueket,  18 
R.  I.  82,  88 ;  Mathewan  y.  Hav)kin$,  Index 

20.  16.  In  the  face  of  the  fact,  however, 
tat  the  resolutions  of  the  town  do  not  pur- 
port to  grant  the  exemption,  but  meroly  au- 
thorize the  town  council  to  make  it,  in  ac- 
eordance  with  the  provisions  of  such  act  or 
•cts  of  the  genoraf  assembly  as  might  be 
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passed  for  the  purpose,  it  seems  scarcely 
probable  that  the  Grosvenordale  Company 
was  not  aware  of  the  incapacity  of  the  town 
to  bind  itself  by  so  much  of  tne  contract  as 
related  to  the  exemption  of  the  property  from 
taxation. 

Since  the  making  of  the  agreement  the  as- 
sessors have  recognized  it  as  binding  on  the 
town,  and  have  accordingly  omitted  to  assess 
the  property  to  which  it  relates.  No  ques- 
tion has  been  made  as  to  the  validity  of  such 
exemption,  until  the  filing  of  the  bill  in 
this  suit  The  assessors  who  made  the  pres- 
ent assessment  omitted  to  assess  the  property 
in  good  faith,  without  any  intention  or  pur- 
pose to  enable  the  company  to  escape  or  be 
free  from  legal  taxation,  with  the  knowledge 
that  it  had  been  exempted  by  the  previous 
boards  of  assessors,  ana  in  full  belief  of  the 
duty  of  the  town  to  exempt  the  property  from 
taxation  and  of  the  validity  of  the  exemp- 
tion. It  is  contended  by  the  respondents 
that,  as  the  omission  to  assess  the  property 
was  because  of  the  belief  of  the  assessors 
that  the  agreement  was  binding  upon  the 
town,  and  that  the  exemption  was  valid  on 
that  account,  and  was,  therefore,  a  mistake 
of  law,  It  did  not  vitiate  the  assessment  as  a 
whole,  and  consequently  that  the  bill  should 
be  dismissed.    On  the  other  hand,  the  com- 

Slainants.  though  conceding  that  an  acci- 
ental  omission  of  property  that  should  be 
taxed  will  not  avoid  an  assessment,  insist 
that  such  will  be  the  effect  when  the  omis- 
sion, as  in  the  present  case,  was  intentional, 
and  that  it  matters  not  what  was  the  belief 
or  motive  of  the  assessors.  We  do  not  think 
that  the  fact  that  the  omission  of  the  prop- 
erty from  assessment  was  intentional,  in  the 
sense  merely  that  it  was  not  accidental,  is 
sufficient  to  avoid  the  assessment.  To  have 
that  effect  the  omission  must  be  a  conscious 
disregard  of  law,  in  such  manner  as  to  im- 
pose illegal  taxes  on  those  who  are  assessed. 
It  is  the  conscious  intention  to  disregard  the 
law  to  the  injury  of  others,  or,  in  other 
words,  an  intention  to  do  a  wrong  or  com- 
mit a  fraud,  which  vitiates  an  assessment; 
and  when  this  appears,  it  matters  not  that  the 
motive  for  it  would  otherwise  have  been  a 
worthy  one.  Accidental  omissions,  or  omis- 
sions arising  merely  from  mistakes  of  law 
or  fact  or  errors  of  judgment,  in  an  honest 
endeavor  on  the  part  of  the  assessors  to  per- 
form their  duty,  though  increasing  somewhat 
the  burdens  of  taxpayers,  will  not  render  the 
assessment  void.  In  Weekt  v.  Miltoaukee,  10 
Wis.  264,  it  is  said:  "Omissions  of  this 
character,  arising  from  mistakes  of  fact,  er- 
roneous computations  or  errors  of  judgment 
on  the  part  of  those  to  whom  the  execution 
of  the  taxing  laws  is  intrusted,  do  not  neces- 
sarily vitiate  the  whole  tax.  But  intentional 
disregard  of  those  laws,  in  such  manner  as 
to  impose  illegal  taxes  upon  those  who  are 
assessed,  does.  The  first  part  of  the  rule  is 
necessary  to  enable  taxes  to  be  collected  at 
all.  The  execution  of  these  laws  is  neces- 
sarily intrusted  to  men ;  and  men  are  falli- 
ble, liable  to  frequent  mistakes  of  fact  and 
errors  of  Judgment  If  such  errors  on  the 
part  of  those  who  are  attempting  in  good 
faith  to  perform  their  duties  should  vitiate 
84 
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the  whole  tax,  no  tax  could  ever  be  collected. 
And,  therefore,  if  they  sometimes  increase 
Improperly  the  burdens  of  those  paying  taxes, 
that  part  of  the  rule  which  holds  the  tax  not 
thereby  avoided  is  absolutely  essential  to  the 
continuance  of  the  government.  But  it  seems 
to  me  clear  that  the  other  part  is  equally  es- 
sential to  the  just  protection  of  the  citizen. 
If  those  executing  these  laws  may  deliber- 
ately disregard  them  and  assess  the  whole  tax 
upon  a  part  only  of  those  who  are  liable  to 
pay  it,  and  have  it  still  a  legal  tax,  then  the 
laws  afford  no  protection,  and  the  citizen  is 
at  the  mercy  of  those  officers  who,  by  being 
appointed  to  execute  the  laws,  would  seem 
to  be  thereby  placed  beyond  legal  control.'' 
And  see  Wihon  v.  Wheeler,  65  Vt.  446,  458, 
454 ;  Henry  v.  Chester,  15  Vt.  460,  46 1  ;  Spea/r 
T.  Braintru,  24  Vt  414,  418 ;  Dillingham  v. 


Snow,  6  Mass.  547,  558,  559 ;  Van  XkcerUer  ▼. 
Lang  Iriand  City,  189  N.  Y.  188,  188 ;  StiiU 
V.  PlaU,  24  N.  J.  L.  108,  120,  121 ;  SicOangt 
Bank  of  Columbus  \:  Bines,  8  Ohio  St.  1 ;  Fie- 
Held  V.  Marinette  County,  62  Wis.  582,  541 ; 
Burlington  A  M.  R.  R.  Co,  v.  Sefvawrd  County, 
10  Neb.  211,  216;  Burlington  A  M,  R.  R, 
Co,  V.  Saline  County  Comre.  13  Neb.  896, 
897 ;  People  v.  McOreery,  84  Cal.  484,  458 ; 
Cooley,  Taxn.  2d  ed.  214,  217. 

The  omission  to  include  the  property  in 
the  assessment  having  been  occasioned  solely 
by  the  mistake  of  the  assessors  as  to  the  bind- 
ing effect  of  the  agreement  on  the  town,  and 
not  by  any  intentional  disregard  of  law  or 
other  wrongful  or  fraudulent  purpose,  we 
are  of  the  opinion  that  the  assessment  waa 
not  thereby  avoided,  and  hence  that  the  in- 
junction should  be  denied  and  the  bill  C 
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ROCKLAND,  TH0MA8T0N  &  CAMDEN 
STREET  RAILWAY. 

(87  Me.  887  J 

1.  The  nse  of  indeeent  or  profltne  lan- 
gasLge  in  a'street-cart  which  by  statute  oon* 
Btitutes  a  breach  of  the  peace  for  which  a  person 
may  be  punished  by  fine  or  imprisonment,  justi- 
fies the  conductor  in  putting  the  oilender  off  the 
car. 

8.  A  paasoBfi^r  in  a  crowded  street-car 
in  which  there  are  many  ladies*  who  on 
beinsr  requested  by  the  conductor  to  stop  swear- 
iDff  denies  bis  fruilt,  and  when  told  that  he  has 
been  profane  calls  the  conductor  **a  damned  liar," 
says  that  he  would  swear  as  much  as  he  **damned 
pleased,**  and  that  he  *'would  be  God  damned  if 
he  would  put  him  off  the  car,**— should  be  ejected 
from  the  car  even  if  the  conductor  was  at  first  in 
error  in  chartring  him  with  profanity. 

(April9,18BSJ 

MOTION  by  defendant  for  new  trial  after 
verdict  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  plaintiff's 
wrongful  expulsion  from  one  of  defendant's 
can.    Granted. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  W.  H.  Fooler  for  defendant  m  sup- 
port of  the  motion. 

Mr,  J.  E.  Moore»  for  plaintiff,  eontra: 

When  a  prima  facie  case  of  assault  and  bat- 
tery is  sought  to  be  justified,  it  is  incumbent 
upon  the  one  who  justifies,  to  show  that  no 
more  force  was  used  than  the  exigency  of  the 
case  called  for. 

Goddard  v.  Grand  Trunk  R  Co,  qf  Canada, 
67  Me.  202,  2  Am.  Rep.  89;  Hanson  v.  Euro- 
pean dh  N,  A.  R.  Co  62  Me.  84,  16  Am.  Rep. 
404:  Vinton  v.  MiddUsex  H.  Co,  11  Allen,  804, 
87  Am.  Dec.  7U. 

A  corporatioD  cannot  escape  liability  because 

KOTB.— For  profanity  os  a  crime,  see  note  to  Com. 
V.  Lion  (Fa.)  S  L.  R.  A.  868. 
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its  servants  acted  in  good  faith,  If  they  failed 
to  exercise  good  judgment. 

Booth,  Street  Railways,  §  827,  last  dauae; 
Haman  v.  Omaha  Uorse  R  Co,  Z^  Neb.  74; 
Putnam  v.  Broadway  db  8,  A,  R  6b.  65  N.  Y. 
108.  14  Am.  Rep.  IbO. 

There  is  no  pretense  in  this  case  that  tbe 
plaintiff  was  intoxicated,  or  would  disturb  as 
annoy  others.  His  offense  was  in  denying  tbe 
conductor's  charge,  and  c^ling  him  a  liar  after 
continuous  prodding  and  very  great  provoca- 
tion by  the  conductor.  If  provocation  excuaes 
a  cond lector,  it  certainlv  should  doubly  so  the 
passenger,  when  provoked  by  the  conductor, 
whose  duty  is  to  exercise  great  care  to  treat 
him  welL 

Booth,  Street  Railways,  §  372,  and  casei 
cited  in  note. 

Tbe  weight  of  evidence,  especially  whencoii> 
Aiding,  is  for  the  jury. 

miiott  V.  Grant,  69  Me.  418;  Smith  v.  Bruns- 
wick, 80  Me.  189;  Hunter  v.  Heat/i,67  Me.  507; 
Shannon  v.  Boston  db  A,  R.  Co,  IS  Me.  52; 
Lesan  v.  Maine  Cent.  R,  Co.  77  Me.  85. 

The  question  of  damages  is  one  which  the 
law  submits  to  the  jury. 

Powers  V.  Cary,  64  Me.  0. 

The  right  of  tbe  jury  to  give  exemplaiy  dam- 
ages for  injuries  wantonly,  recklessly,  or  ma- 
liciously inflicted,  is  as  old  as  the  right  of  trial 
by  Jury  itself. 

Goddard  v.  Grand  Trunk  R  Co.  of  Canada, 
57  Me.  202.  2  Am.  Rep.  89;  Pike  v.  DiUing,  48 
Me.  589;  Hanson  v.  European  db  N.  A.  R,  Co. 
62  Me.  84, 16  Am.  Rep.  404;  Wyman  v.  LeaviU, 
71  Me.  227, 86  Am.  Rep.  808;  Prentiss  v.  Shaw, 
56  Me.  427, 96  Am.  Dec.  475;  Webb  v.  GUman, 
80  Me.  177:  Johnson  v.  Smith,  64  Me.  558; 
meld  V.  Plaisted,  75  Me.  476. 

Walton,  J.,  delivered  the  opinion  of  the 
court ; 

We  think  the  verdict  in  this  case  is  clearly 
wrong.  It  is  an  action  to  recover  damages 
for  being  removed  from  a  street- rail\%'toy 
car,  and  the  plaintiff  has  obtained  a  verdict 
for  $1,187.27.  We  think  the  removal  waf 
justifiable,  and  that  the  verdict  is  clearly  •' 
roneous,  and  mast  be  set  aside. 
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In  this  state,  the  use  of  indecent  or  profane 
languafe  in  a  street*  rail  road  car  is  a  breach 
of  uie  peace.  It  is  a  crime  for  which  a  per- 
son may  be  punished  by  fine  or  imprison- 
ment. And  the  conductor  of  the  car  may 
immediately  arrest  any  person  ffuilt^  of  such 
a  breach  of  tbe  peace,  and  hold  him  till  a 
warrant  can  be  obtained  or  he  can  be  placed 
in  cu5<tody  of  the  proper  officers  of  the  law. 
Rev.  Stat.  chap.  51,  S  78,  as  amended  by  Act 
18(59,  chap.  261.  Or  the  conductor  may  re- 
move a  person  guilty  of  such  a  breach  of 
the  pence  from  the  car.  The  cases  which 
sustain  this  right  of  removal  are  too  numerous 
for  citation.  And  in  the  exercise  of  this  right 
thn  conductor  acts  as  a  police  officer.  He  is 
Dot  to  act  or  refuse  to  act  at  the  dictation  of 
his  own  will  and  pleasure.  When  indecent 
or  profane  language  is  being  used  in  his  car, 
it  IS  his  duty  to  check  it;  and  he  will  be 
guilty  of  a  breach  of  duty  if  he  fails  to  do 
80.  And  if,  in  a  car  filled  with  passengers, 
nearly  one  half  of  whom  are  ladies,  a  man 
in  earnest  conversation  undertakes  to  em- 
phasize his  statements,  as  some  men  are  apt 
to  do,  by  saying,  •*By  God; "  it  is  so.  or  "By 
God"  it  is  not  so,  the  law  makes  it  the  duty 
of  the  conductor  to  check  him ;  and,  if  the 
latter  denies  his  guilt,  and,  upon  beine  as- 
sured by  the  conductor  that  he  is  guilty, 
flies  into  a  passion,  and  calls  the  conductor 
a  **  damned  liar, "  it  is  the  opinion  of  the  court 
that  he  may  rightfully  be  removed  from  the 
car ;  not  as  a  punishment  for  his  insult  to 
the  conductor  as  an  individual,  but  to  vindi- 
cate the  authority  of  the  law,  which  forbids 
the  use  of  such  language  in  a  street- car,  or 
any  other  public  place,  where  women  and 
children  have  a  right  to  be.  The  fact,  if  it 
be  a  fact,  that  the  offender  was  innocent  of 
the  misconduct  with  which  be  was  at  first 
charflred,  can  be  no  excuse  for  his  subsequent 
offense.  A  thief  cannot  excuse  his  crime  by 
showing  that  before  committing  the  theft  in 
<^ue8tion  he  had  been  falsely  accused  of  a 
similar  offense.  No  more  can  a  man  excuse 
the  use  of  indecent  or  profane  language  in  a 
street-railway  car  by  proof  that  he  was  first 
falsely  charged -with  the  use  of  similar 
language.  To  be  first  falsely  charged  with 
an  offense  is  not  license  to  become  immedi- 
ately guilty  of  a  similar  offense. 

And  herein  lies  the  weakness  of  the  plain- 
tiff's case.  He  admits  that  he  called  the 
conductor  of  the  car  ''a  damned  liar,**  and 
he  does  not  claim  that  he  had  any  excuse 


for  so  doing,  except  that  the  conductor  had 
first  falsely  accused  him  of  swearing,  and 
admonished  him  to  desist.  And  he  does 
not  claim  that  the  conductor  spoke  to  him 
in  a  loud,  harsh,  or  angry  tone  of  voice.  He 
admits  that  the  car  was  filled  with  passen- 
gers, nearly  half  of  whom  were  ladies.  He 
says  that  the  conductor  approached  him,  and, 
in  an  ordinary  tone  of  voice,  requested  him 
to  stop  swearing ;  that  he  denied  that  he 
had  been  swearing^;  and  that,  upon  the  con- 
ductor's again  affirming  that  he  had  been 
swearing,  and  that  he  must  desist  or  he 
should  be  obliged  to  put  him  out  of  the  car, 
he  called  the  conductor  "a  damned  liar." 
And  several  witnesses  testify  that  he  went 
further,  and  defied  the  conductor,  and  said 
that  he  "  would  be  God  damned  if  he  would 
put  him  off  the  car, "  and  that  he  would  swear 
as  much  as  he  ** damned  pleased,"  and  that 
he  used  much  other  indecent  and  profane 
language. 

But  if  it  should  be  conceded  that  the  plain- 
tiff's account  of  the  transaction  is  strictly 
true,  and  that  all  of  the  defendant's  wit- 
nesses are  mistaken,  it  would  still  be  the 
opinion  of  tbe  court  that  the  plaintiff's  con- 
duct justified  bis  removal  from  tbe  car. 

We  are  reminded  by  the  plaintiff's  counsel 
that  in  Omidnrd  v.  Grand  Titink  R.  Go,  of 
Caruida,  57  Me.  203,  d  Am.  Rep.  89,  a  ver- 
dict for  very  large  damages  was  sustained. 
"Certainly.  And  our  present  decision  is  in 
harmony  with  that  decision.  In  that  case  a 
servant  of  the  railroad  company  used  exceed- 
ingly foul  and  profane  language  to  a  re- 
spectable and  unoffending  passenger.  Here 
a  passenger  used  very  offensive  and  indecent 
language  to  a  respectable  and  unoffending 
servant  of  tbe  railroad  company.  We  pro- 
tected the  passenger  in  that  case,  and  for  the 
same  reason  we  hope  to  be  able  to  protect  the 
railroad  servant  in  this  case.  Both  decisions 
are  in  favor  of  morality  and  decency.  In 
that  case  the  servants  of  railroads  were 
taught  to  treat  passengers  with  civility,  and 
in  this  case  we  hope  to  teach  passengers  to 
treat  the  servants  of  railroads  with  civility. 
To  call  a  street- railroad  conductor  who,  In 
a  crowded  car  half  filled  with  ladies,  is  en- 
deavoring to  maintain  order  and  suppress 
profanity,  **  a  damned  liar, "  is  a  poor  founda- 
tion on  which  to  rest  s  suit  for  punitive 
damages. 

Motion  MUtainetL 
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1.  One    engiised  in  going  personally 
firom  honsetohonse  and  selling  chairs  and 


NoTK.— For  peddlers  and  drummers  as  related  to 
interdtate  commeree,  see  Be  S|>ain  (C.  C  B.  D.  N. 
C)  14  L.  B.  A.  97«  and  nots;  also  State  v.  Gorham 
(K.  C)  25  L.  B.  A.  Mk  and  fioto;  Com.  v.  Harmel  (Pa.) 
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deliveriDflT  them  at  the  time  of  tbe  sale  is  a  ped- 
dler witbln  an  ordloanoe  requinnff  peddlers  to 
obtain  a  license. 

8.  An  ordinance  imposing  a  license  on 
hawkers  and  peddlers  does  not  inter- 
fere with  Interstate  commerce  in  tbe 

case  of  fi  peddler  of  chairs  imported  into  tboRia'^ 
before  his  cmploympnt  begins,  even  thoug'h  iln- 
sale  by  him  is  conditioDal  and  the  title  remains 
In  the  foreign  owner. 

8«    A  city  has  power  to  pass  an  ordi* 

reqairinjc  a  license  tr>  hawk  and  peddle 


See   also   35   L.   R.   A.   497;    41    L.   R.   A.   501:  47  L.  R.  A.  583;  48  L.  R.  A.  99,  417. 
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ondflr  Her.  Stat  180i  1 850,  empowerinff 
to  **reitrain  hawldxiff  and  peddling.** 
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APPEAL  bv  plaintill  from  a  Judnnent  of 
the  Circuit  Court  for  St.  Joseph  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
force a  penalty  for  Tiolatin^  a  municipal  ordi- 
nance against  peddling  without  a  license.  Re- 
termed. 

The  facts  are  stated  in  the  opinion. 

Mr.  WUberi  W»rd  for  appellant 

Mr.  Joseph  G.  Orr.  for  appellee: 

If  the  state  can  tax  for  the  pnvilege  of  sell- 
tng  to  one  class  it  can  for  selling  to  another  or 
to  all.  In  dther  case  it  is  a  restriction  on  the 
right  to  sell  and  a  burden  on  the  lawful  com- 
merce between  citizens  of  two  statea 

A  regulation  as  to  the  manner  of  sale, 
whether  by  sample  or  not,  whether  by  exhibit- 
ing samples  at  a  store  or  at  a  dwelling  house, 
whether  by  going  personally  with  the  goods 
from  house  to  house  and  selling  and  delivering 
the  same,  is  surely  a  regulation  of  commerce. 

The  goods  which  the  defendant  was  ensraged 
In  selling  are  open  to  no  condem nation  and  are 
unchallenged  subjects  of  commerce. 

Brennan  ▼.  TittutfiUe,  158  U.  8.  289,  88  L. 
ed.  719. 

This  license  does  not  purport  to  be  exacted 
In  the  exercise  of  the  police,  but  rather  of  the 
taxing,  power. 

E?en  though  the  license  bad  in  terms  been 
declared  to  be  exacted  as  a  police  regulation, 
that  would  not  conclude  this  question,  for, 
whatever  may  be  the  reason  given  to  justify  or 
the  power  involved  to  sustain  the  act  of  the 
state,  if  that  act  is  one  which  trenches  directly 
upon  that  which  is  within  the  exclusive  juris- 
diction of  the  national  government,  it  cannot 
be  sustained. 

New  Orleane  Oa$  Light  Oo.  r.  I/niinana 
Light  db  Heat  Producing  dk  Mfg.  Co.  115  U.  S. 
650,  29  L.  ed.  516;  Bendereon  v.  Wickham,  93 
U.  8.  259, 28  L.  ed.  548;  Hannibal  <fe  8t.  J.  R. 
Oo.  V.  Hueen,  95  U.  8.  465,  24  L.  ed.  527; 
WiOling  v.  Michigan,  116  U.  8.  446, 29  L.  ed. 
691;  Lciey  v.  Hardin,  185  U.  8.  100.  84  L.  ed. 
128.  8  Inters.  Com.  Rep.  86;  Orutoher  ▼.  Ken- 
tucky, 141  U.  8.  69,  85  L.  ed.  658. 

Nothing  which  is  a  direct  burden  upon  in- 
terstate commerce  can  be  imposed  by  the  state 
without  the  assent  of  congress,  and  the  silence 
of  congress  is  equivalent  to  a  declaration  on  its 
part  that  it  should  be  absolutely  free. 

Waton  V.  JfMftmn',  91  U.  8.  275,  28  L.  ed. 
847:  LeUmp  y.  P&rt  qf  MobOe,  127  U.  8.  640, 
82  L  ed.  811, 2  Inters.  Com.  Bep.  184;  Brown 
▼.  Maryland,  25  U.  8. 12  Wheat.  419,  6  L.  ed 
678;  Ijyng  y.  Michigan,  186  U.  8.  161,  84  L. 
ed.  150,  8  Inters.  Com.  Rep.  148;  MeCaU  v. 
Cdtifomia,  186  U.  8.  104.  84  L.  ed.  892. 

One  cannot  be  guilty  of  the  offense  of  hawk- 
ing and  peddling,  unless  he  actually  makes  a 
aafe,  either  a  present  sale  or  by  taking  an  or- 
der for  future  delivery.  In  this  case  there 
was  an  actual  sale  made. 

Smtrt  Y.Mii9tmri,lfie  U.  8. 296, 89L.ed.  480. 

MeG«]M»  /•»  dalifered  the  opinion  of  the 
court: 
The  appelltBt  proMCuted  the  appellee  be- 
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fore  the  mayor  of  said  city  to  recoyer  the  pen- 
alty of  not  less  than  $1,  nor  more  than  $90, 
provided  in  an  ordinance  with  a  violatioo 
of  which  the  appellee  was  charged  in  the 
verified  complaint  filed.  8aid  complaint 
charged  '*that  the  defendant,  on  the  12th  day 
of  September,  1894,  at  the  city  .  .  .  afore- 
said, yiolated  sections  Nos.  24  and  25  of  Or- 
dinance Ko.  988  of  said  city,  passed  by  the 
common  council  thereof  on  the  11th  day  of 
December,  1898,  and  amended  August,  1894. 
by  carrying  on  the  business  of  hawking  and 
peddling  within  the  corporate  limits  of  the 
city  of  South  Bend  by  carrying,  exposing, 
offering,  and  crying  for  sale,  articles  of  mer- 
chandise, to  wit,  rattan  rocking  chaira.  in 
the  public  streets  and  avenues  of  said  city, 
without  having  a  license  for  that  purpose; 
that  while  so  engaged  the  defendant  sold  and 
delivered  to  one  Emma  Wright  one  rattan 
rockinff-chair,  for  the  sum  of  six  dollars; 
that  said  articles  of  merchandise  so  sold  were 
not  newspapers  nor  produce  nor  proyisions, 
and  that  said  sales  were  not  for  future  de- 
livery of  said  chairs ;  that  defendant  ia  not  a 
wholesale  traveli ng  merchant. "  The  city  re- 
covered judgment  in  the  mayor's  court  for 
one  dollar,  and  the  defendant  appealed  to 
the  circuit  court,  where  a  trial  reaulted  in  a 
judgment  for  the  defendant.  The  plaintiff 
appeals  therefrom  to  this  court.  One  of  the 
questions  presented  by  the  record  and  briefs 
is  whether  the  ordinance  referred  to  ia  yalid. 
That  alone  rescues  the  appeal  from  the  ex- 
clusive jurisdiction  of  tbe  appellate  court. 
Acts  1891,  p.  89;  Rev.  SUt.  1894,  §  1886. 
The  only  error  assigned  is  that  the  circuit 
court  overruled  appellant's  motion  for  a  new 
trial.  The  ground  for  the  motion  for  a 
new  trial  is  that  the  decision  of  the  court  was 
contrary  to  law  and  the  evidence. 

The  only  evidence  in  the  cause  was  the  fol- 
lowing agreed  statement  of  facts : 

"A.  H.  Ordway  &  Co.  are  manufacturers 
of  rattan  chairs,  residing  in  South  Framing- 
ham,  Mass.,  of  which  state  thev  are  citizens, 
and  in  which  city  they  have  their  manufac- 
tory and  place  of  business.  In  the  prosecu- 
tion of  the  said  business  they  sell  directly  to 
the  people  of  the  different  states,  and  do  not 
sell  to  retail  dealers  in  the  trade.  They  ship 
their  chairs  from  the  factory  to  A.  H.  Ord- 
way  &  Co.,  in  care  of  their  agenta  at  differ- 
ent points  throughout  the  United  States.  In 
the  prosecution  of  their  said  business  they 
employ  men,  who  go  about  from  town  to  town 
in  Indiana  and  other  states  of  the  Union  with 
the  chairs,  going  personally  from  house  to 
house,  and  selling  the  chairs  on  the  install- 
ment plan,  retaining  the  title  in  tbe  chairs 
until  they  are  fully  paid  for,  and  deliver 
the  goods  at  the  time  the  sales  are  made. 
The  defendant,  William  C.  Martin,  was  an 
employs  of  the  said  A.  H.  Ordway  &  Co., 
employed  b^  them  to  travel  and  sell  their 
chairs  in  tbe  manner  stated,  upon  a  commis- 
sion on  the  amount  of  his  sales,  at  the  time 
of  his  arrest,  September  18.  1894.  The  par- 
ticular chairs  which  defendant  was  engaged 
in  selling  in  South  Bend,  Indiana,  at  the  time 
of  his  arrest,  were  shipped  by  the  owners  and 
manufacturers,  A.  H.  Ordway  ft  Co.,  from 
South  Framingham,  Mass.,  to  A.  H.  Ordway 
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ft  Oo.,  in  care  of  their  agent  at  Chicago, 
state  of  Illinois,  where  they  have  a  branch 
and  repository,  and  then  reahipped  from 
Chicago  to  South  Bend,  Indiana.  The  de- 
fendant, William  C.  Martin,  at  the  time  of 
his  arrest,  and  before,  was  enga^ired  in  selling 
chairs  within  the  corporate  limits  of  the  city 
of  South  Bend,  by  goinf  personally  from 
house  to  house  within  said  city,  and  selling 
the  chairs,  and  deliyering  the  same  at  the 
time  of  sale,  and  was  acting  solely  for  A.  H. 
Ordway  A  Co.  ;  and  the  said  sales  were  made 
on  the  installment  plan,  and  the  title  retained 
in  A.  H.  Ordway  &  Co.  until  same  are  fully 
paid  for.  The  common  council  of  the  city 
of  South  Bend  had  enacted  an  ordinance,  in 
force  at  the  time  of  the  arrest  of  the  said 
William  C.  Martin,  entitled  'An  ordinance 
concerning  the  licensing  of  certain  extraor- 
dinary trades  and  establishments,'  passed 
December  11,  1898,  amended  August  88, 
1894.  Section  24  of  said  ordinance  provides 
as  follows : 

"  *It  shall  be  unlawful  for  any  person  to 
carry  on  the  business  of  hawking  and  ped- 
dling within  the  corporate  limits  of  South 
Bend,  at  wholesale  or  retail,  by  carrying, 
exposing  or  crying  for  sale  within  any  street, 
avenue,  alley  or  public  square  of  said  city, 
or  otherwise,  any  article  of  commerce  with- 
out a  license  from  said  city  for  that  purpose ; 
provided  this  section  shall  not  apply  to  the 
sale  of  newspapers  nor  to  produce  and  pro- 
visions nor  fruit  of  peddlers'  own  raising, 
nor  to  taking  orders  for  future  delivery  of 
any  kind  of  goods,  wares,  or  merchandise,  nor 
to  wholesale  traveling  merchants  and  farm- 
ers who  sell  only  to  retail  dealers  In  like  com- 
modities. Any  person  violating  any  section 
of  this  ordinance  shall  be  fined  for  each  of- 
fense not  less  than  one  dollar  nor  more  than 
twenty  dollars.' 

"  'Sec.  25.  License  to  hawkers  and  ped- 
dlers shall  be  signed  by  the  mayor  and  coun- 
tersigned by  the  clerk  on  payment  of  a  license 
fee  as  follows :  For  carrying  goods  by  hand, 
one  dollar  per  day,  five  dollars  per  week,  ten 
dollars  per  month  and  twenty  dollars  per 
year.  For  selling  from  any  kind  of  vehicle 
two  dollars  per  day,  eight  dollars  per  week, 
fifteen  dollars  per  month,  twenty-five  dollars 
per  year.  The  clerk  for  such  services  shall 
receive  fifty  cents  for  each  license  issued,  to 
be  paid  by  the  applicant. 

**  'Sec.  26.  No  license  issued  under  any 
section  of  this  ordinance  shall  be  transfer- 
able ;  nor  shall  any  person  other  than  the  per- 
son named  in  the  license  be  permitted  to  use 
the  same,  nor  shall  any  license  protect  any 
person  from  incurring  the  penalties  pre- 
scribed by  this  ordinance  except  the  licensee 
named  in  the  license. ' 

''The  defendant,  William  C.  Martin,  at  the 
time  of  his  arrest,  was  not  engaged  in  the 
sale  of  newspapers,  produce,  provisions,  or 
fruit,  and  was  not  taking  orders  for  future 
delivery,  and  was  not  a  wholesale  traveling 
merchant,  but  was  selling  at  retail  to  con- 
sumers. The  defendant,  T  .  .  at  the  time 
of  his  arrest,  had  not  obtained  a  license  as 
required  by  said  ordinance.  The  defendant 
was  arrested,  tried,  convicted,  and  sentenced 
to  pay  a  fine  of  •  •  .  $1  and  costs,  under 
29  L.  R  A. 


said  ordinance,  before  D.  B.  J.  Schafer, 
mayor  of  said  city  of  South  Bend,  Septem- 
ber 18.  1894.  If  the  court  should  be  of  the 
opinion,  upon  the  facts  stated,  that  the  de- 
fendant .  .  .  was  liable  to  pay  the  li- 
cense fee  provided  by  said  ordinance,  then 
Judgment  to  be  rendered  for  the  plaintiff  for 
one  dollar  ($1)  and  cosU  of  suit.  If  the 
court  should  be  of  opinion  that  the  said  Mar- 
tin was  not  liable  to  pay,  then  Judgment  to 
be  entered  for  the  defendant  for  costs  of  suit.  * 
Subdivision  28,  §  8106,  Rev.  Stat.  1881 
(Bums'  Rev.  Stat.  1894,  §  8541),  empowers 
cities  "to  regulate  the  ringing  of  bells  and 
crying  of  goods  and  to  restrain  hawking  and 
peddling."^  It  has  been  held  by  this  court 
that  this  statutory  provision  empowers  a  city 
to  pass  an  ordinance  requiring  a  license  to 
hawk  and  peddle  in  a  city.  HuntinffUm  v. 
Cheenbro,  57  Ind.  74.  The  ordinance  involved 
in  Oraffty  v.  BushviUe,  107  Ind.  502,  57  Am. 
Rep.  128,  imposing  a  penalty  on  ** every  per- 
son who  peddles,  hawks,  sells,  or  exhibits 
for  sale,  any  goods,  wares,  or  merchandise 
not  the  growth  or  manufacture  of  Rush 
county,  Indiana,  or  shall  take  orders  for  any 
such  goods,  wares,  or  merchandise  for  imme- 
diate or  future  delivery  about  the  streets,  al- 
leys, hotels,  business  houses,  or  at  any  pub- 
lic or  private  place  in  said  city,"  without  a 
license, — was  held  void  both  because  it  vio- 
lated section  28  of  article  1  of  the  State 
Constitution,  which  provides  that  "  the  gen- 
eral  assembly  shall  not  srant  to  any  citizen, 
or  class  of  citizens,  privileges  or  immunities 
which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens,"  and  because  of.  its 
plain  repugnance  to  the  Federal  Constitution, 
which  commits  to  congress  the  exclusive 
power  to  regulate  commerce  among  the 
several  states.  The  provision  in  that  ordi- 
nance that  brought  it  in  conflict  with  both 
constitutions,  in  the  opinion  of  the  court, 
was  its  discrimination  against  "any  goods, 
wares,  or  merchandise  not  the  growth  or  man- 
ufacture of  Rush  county,  Indiana. "  Graflty 
had  been  taking  orders  from  citizens  of  said 
city  for  shirts,  socks,  and  men's  furnishing 
goods,  about  the  streets,  etc. ,  of  said  city, 
which  were  not  of  the  growth  or  manufacture 
of  said  Rush  county.  That  he  resided  in 
Indianapolis,  and  was  in  the  employ  of  Paul 
H.  Erauss,  a  manufacturer  and  dealer  in  such 
goods,  residing  and  having  his  business 
house  in  the  city  of  Indianapolis.  That 
Oraffty's  manner  of  business  was  to  carry 
samples  of  the  different  articles  manufactured 
or  sold  by  his  employer,  and  exhibit  them, 
from  house  to  house,  to  individuals,  not 
dealers,  soliciting  orders  from  each  indi- 
vidual for  such  articles  and  in  such  quanti- 
ties as  the  individual  might  require  or  pur- 
chase. The  goods  thus  ordered  were  to  be 
delivered  at  a  future  day,  by  express  or  other- 
wise. He  delivered  no  goods,  nor  did  he  carry 
any  goods  with  him,  except  the  samples. 
It  is  easy  to  see  that,  as  against  Graff ty, 
this  ordinance,  under  the  facts,  was  an  in- 
fringement of  the  provision  quoted  from  the 
State  Constitution ;  but  it  is  difficult  to  see 
how,  under  those  facts,  it  violated  any  pro- 
vision of  the  Federal  Constitution.  It  is  also 
easy  to  see  that  a  case  might  arise,  on  a 
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different  state  of  facts,  that  would  make  the 
ordinance  void,  as  to  that  case,  because  of 
its  infringement  of  the  Federal  Constitution. 
For  instance,  had  the  manufacturer  and 
dealer  in  these  goods  been  a  resident  of  an- 
other state,  and  had  his  business  house  there, 
his  goods  then  would  have  been  the  legiti- 
mate subjects  of  interstate  commerce,  and 
Oraffty  would  have  been  engaged  in  inter- 
state commerce,  the  exclusive  power  to  regu- 
late which  is  vested  by  the  Federal  Constitu- 
tion in  the  congress  of  the  United  States.  But 
the  facts  in  that  case  show  that  Qraffty 
was  not  engaged  in  interstate  commerce,  but 
that  he  was  engaged  in  intrastate  commerce ; 
that  his  commerce  and  trade,  and  by  which 
it  was  charged  he  violated  the  ordinance, 
were  entirely  confined  within  the  boundaries 
of  the  state  of  Indiana,  the  power  to  regulate 
which  has  never  been  delegated  by  the 
Federal  Constitution  to  congress,  but  has 
been  retained  by,  and  belongs  to,  the  several 
states.  The  case,  however,  rightly  decided 
that  the  ordinance  was  void  because  of  its 
infringement  of  the  state  constitution,  but 
not  as  an  infringement  of  the  Federal  Consti- 
tution, under  the  facts  of  that  case.  It  will 
be  observed  that  the  ordinance  now  before  us 
makes  no  discrimination,  but  applies  to  all, 
without  regard  to  residence  or  the  place  from 
whence  the  goods  come. 

Two  questions  arise  under  the  assignment 
of  errors  and  the  contention  of  counsel :  (1) 
Was  the  business  of  the  appellee,  conducted 
in  the  manner  described  in  the  complaint  and 
agreed  facts,  within  the  prohibition  of  the 
ordinance  against  hawking  and  peddling? 
(2)  Was  the  ordinance  in  question  a  valid 
exercise  of  the  power  vested  in  the  city  by  the 
statute  referred  to?  The  answer  to  both  ques- 
tions depends,  to  some  extent,  upon  the  an- 
swer to  the  question,  What  are  hawking  and 
peddling?  Because  it  is  that  that  the  city 
is  authorized  to  restrain,  and  requiring  a 
license  was  held  to  be  a  restraint  on  such 
business  in  Huntington  v.  Okeetbro^  vupra.  In 
Qraffty  v.  BushviUey  mpra,  it  was  said: 
"The  extent  of  the  power  conferred  upon 
cities  by  the  statute,  in  this  connection, 
is  to  restrain  hawking  and  peddlins,  and 
any  mode  of  selling  which  does  not  legiti- 
mately fall  within  these  terms  cannot  be 
made  unlawful  by  being  specially  described 
and  restrained  in  the  ordinance.  Such  sales 
and  exhibitions  of  wares,  and  such  orders 
for  the  future  delivery  of  goods,  and  such 
only,  as  are  embraced  by  the  terms  'hawking 
and  peddling,'  may  be  restrained  by  ordi- 
nances duly  passed  under  the  power  conferred 
by  the  statute  above  set  out."  We  must 
therefore  inquire  and  ascertain  what  consti- 
tutes a  hawker  and  a  peddler.  This  court,  in 
the  case  last  referred  to,  adopted  the  defini- 
tion of  Chief  Justice  Shaw  in  Com.  v.  Ober, 
12  Cush.  498,  which  definition  has  been 
adopted  by  many  courts, — ^among  them  the 
Supreme  Court  oi  the  United  States,  in  Emert 
V.  MiMouri,  156  U.  S.  296,  89  L.  ed.  480.  It 
was  said  by  Chief  Justice  Shaw  that  ''the 
leading,  primary  idea  of  a  hawker  and  ped- 
dler is  that  of  an  itinerant  or  traveling  trader, 
who  carries  goods  about  in  order  to  sell 
them,  and  who  actually  sells  them,  to  pur- 
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chasers,  in  contradistinction  to  a  trader,  who 
has  goods  for  sale,  and  sells  them,  in  a 
fixed  place  of  business.  Superadded  to  this 
(though,  perhaps,  not  essential),  by  a  'hawk- 
er' is  generally  understood  one  who  not  only 
carries  goods  for  sale,  but  seeks  for  pur- 
chasers, either  by  out(»y,  which  some  lexi- 
cographers conceive  as  intimated  by  the  der- 
ivation of  the  word,  or  by  attracting  notice 
and  attention  to  them  as  goods  for  sale,  by 
actual  exhibition  or  exposure  of  them,  by 
placards  or  labels,  or  by  a  conventional 
signal,  like  the  sound  of  a  horn  for  the  sale 
of  fish.*  Webster  defines  "peddling**  as 
traveling  about  and  selling  small  wares,  and 
"hawking**  as  offering  for  sale  in  the  streets 
by  outcry.  Another  definition  also  adopted 
by  this  court  in  the  case  referred  to,  and  by 
the  Supreme  Court  of  the  United  States  in 
the  case  referred  to,  runs  thus :  "  A  peddler, 
petty  chapman,    or  other   trading   person, 

going  from  town  to  town,  or  to  other  men's 
ouses,  and  traveling,  either  on  foot  or  with 
horse  or  horses,  or  otherwise  carrying  to  sell, 
or  exposing  to  sale,  any  goods,  wares,  at 
merchandise."  Rapalje  &  Lawrence,  Law 
Diet,  title  ** Hawker.'^  This  court  and  the 
Supreme  Court  of  the  United  States,  in  the 
cases  mentioned,  quote  with  approval  another 
definition  found  in  the  various  law  dic- 
tionaries, showing  the  disfavor  in  which  the 
common  law  held  the  vocation,  as  follows : 
"Hawkers.  Those  deceitful  fellows  who 
went  from  place  to  place  buying  and  selling 
brass,  pewter,  and  other  goods  and  merchan- 
dise which  ouffht  to  be  uttered  in  open  mar- 
ket, were  of  old  so  called ;  and  the  appella- 
tion seems  to  grow  from  their  uncertain  wan- 
dering, like  persons  that,  with  hawks,  seize 
their  game  where  they  can  find  it.  .  .  . 
Hawkers  and  peddlers,  etc. ,  going  from  town 
to  town  or  house  to  house,  are  now  to  pay  a 
fine  and  duty  to  the  king."  The  purpose 
and  policy  of  the  statute  in  empowering 
cities  to  pass  ordinances  in  restraint  of  hawk- 
ing and  peddling  was  probably  twofold. 
One  and  the  principal  object  to  be  attained 
was  the  protection  and  encouragement  of 
local  dealers  and  merchants,  who  are  largely 
dependent  for  their  patronage  on  their  reputa- 
tion for  integrity  and  fair  dealing,  and  their 
social  and  moral  standing  in  the  community, 
and  who,  by  investiiifi:  their  means,  provid- 
ing fixed  places  of  trade,  and  paying  taxes 
on  their  merchandise,  help  to  build  up  and 
maintain  the  city  in  which  they  reside,  and 
contribute  to  the  support  of  its  schools, 
and  other  local  interests  and  enterprises.  The 
other  was  to  prevent  the  indiscriminate  in- 
vasion of  the  houses  and  places  of  business 
of  citizens,  and  shield  them  from  the  prac- 
tices of  itinerant  traders  of  unknown  repute, 
who  may  be  frequently  patronized  by  persons 
in  order  to  be  rid  of  their  importunities  and 
presence.  Under  these  definitions  of  "  hawk- 
ing and  peddling,"  the  city  was  amply  em- 
powered to  enact  the  ordinances  in  question. 
The  police  power  vested  by  the  statute  in  the 
city  may  be  properly  exerted  to  restrain  all 
such  as,  by  their  methods  of  doing  business, 
are  liable  to  invade  social  order,  or  in- 
juriously affect  the  prosperity  of  the  city, 
I  by  seeking  purchasers  for  their  wares  in  the 
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homes  of  citizens,  or  in  the  streets  or  puhlic 
places  of  a  city,  to  the  discouragemont  of  the 
more  legicimate  methods  of  ottiers  on  whom 
the  municipal  it  J  is  dependent  for  its  sup- 
port. In  wrajfty  ▼.  Bushvills,  iupra,  it  was 
said :  "  Any  method  of  selling  goods,  wares, 
or  merchandise  by  outcry  on  the  streets  or 
public  places  in  a  city,  or  by  attracting  per- 
sons to  purchase  goods  exposed  for  sale  at 
such  places,  by  placards  or  signals,  or  by 
going  from  house  to  house,  selling  or  offering 
foods  for  sale  at  retail  to  individuals  not 
dealers  in  such  commodities,  .  .  .  con- 
stitutes the  person  so  selling  a  hawker  or 
peddler,  within  the  meaning  of  the  statute. 
In  this  way  we  are  brought  to  the  conclusion 
that  the  appellant's  mechod  of  conducting 
business  was  within  the  prohibition  against 
hawkine  and  peddling  without  being  duly 
licenseoT"  The  same  is  true  in  the  case  now 
before  us. 
The  next  question  is.  Was  the  ordinance  in 

?[iiestion  a  valid  exercise  of  the  power  vested 
n  the  city  by  the  statute?  The  answer  to 
that  question  depends  upon  whether  the  or- 
dinance violates  or  infringes  any  of  the  limi- 
tations of  the  constitution,  state  or  federal.  It 
is  not  claimed  that  it  violates  any  provision 
of  the  state  constitution,  or  infringes  any  of 
its  provisions.  This  is  practically  conceded 
by  the  appellee.  But  he  contends  earnestly 
that  it  infringes  that  provision  of  the  Fed- 
eral Constitution  which  vests  in  congress  the 
power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states.  It  is 
contended  that  the  business  of  the  appellee, 
and  the  manner  in  which  it  was  conducted, 
as  shown  by  the  agreed  statement  of  the 
facts,  made  it  interstate  commerce,  and  there- 
fore bevond  the  control  of  the  state  authori- 
ties. In  support  of  this  contention,  appel- 
lee's counsel  cite  and  rely  on  Brennan  v. 
ntuwilU,  158  U.  8.  280,  88  L.  ed.  719.  It 
was  said  in  that  case,  quoting  from  Chief 
Justice  Fuller  in  Leisy  v.  Eardin,  186  U.  8. 
100,  84  L.  ed.  128,  8  Inters.  Com.  Rep.  86, 
that:  •'The  power  vested  in  consrress  *to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states  and  with  the  Indian 
tribes'  is  the  power  to  prescribe  the  rule  by 
which  that  commerce  is  to  be  governed,'  and 
is  a  power  complete  in  Itself,  acknowledging 
no  limitations  other  than  those  prescribe  in 
the  constitution.  It  is  coextensive  with  the 
subject  on  which  it  acts,  and  cannot  be 
stopped  at  the  external  boundary  of  the  state, 
but  must  enter  its  interior,  and  must  be  capa- 
ble of  authorizing  the  disposition  of  those 
articles  which  it  introduces,  so  that  they  may 
become  mingled  with  the  common  mass  of 
property  within  the  territory  entered.  Oib- 
Ixms  V.  Ogden,  22  U.  8.  9  Wheat.  1,  6  L.  ed. 
28 ;  Brown  v.  Maryland,  25  U.  8.  12  Wheat. 
419,  6  L.  ed.  678.  And  while,  bv  virtue  of 
its  jurisdiction  over  persons  and  property 
within  its  limits,  a  state  mav  provide  for  the 
security  of  the  lives,  limbs,  health,  and  com- 
fort of  persons  and  the  protection  of  property 
BO  situated,  vet  a  subject-matter  which  has 
been  confided  exclusively  to  congress  by  the 
constitution  is  not  within  the  jurisdiction  of 
the  state,  unless  placed  there  by  congressional 
action. "  But  the  facts  in  that  case  (Brennan 
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V.  TitueviUe)  were  entirely  different  from 
those  in  the  case  at  bar,  though,  at  first  blush, 
they  may  seem  to  be  very  similar.  In  that 
case,  J.  A.  8hephard  was  a  manufacturer  of 
picture  frames  and  maker  of  portraits,  resid- 
ing in  Chicago,  111.,  of  which  state  he  was 
a  citizen,  and  in  which  city  he  had  his  fac- 
tory and  place  of  business.  He  employed 
agents,  who,  under  his  direction,  solicited 
orders  for  pictures  and  picture  frames  in  the 
state  of  Pennsylvania  and  other  states  of 
the  Union,  by  going  personally  to  residents 
and  citizens  of  said  states,  and  exhibiting 
samples,— going,  when  necessary,  from  house 
to  house.  Brennan  was  an  agent  of  8hep- 
hard,  employed  by  him  to  travel  and  solicit 
orders  for  said  articles,  in  the  manner  stated, 
upon  a  salary,  and  also  upon  commission 
upon  amount  of  his  sales.  Upon  receiving 
orders  for  pictures  and  picture  frames,  th« 
agents  of  said  8hephard  forwarded  the  same 
to  him,  at  Chicago,  111.,  where  the  goods 
were  made,  and  from  there  said  8hephanl 
shipped  the  goods  to  the  purchasers  in  Titus- 
vilie,  Pa.,  by  railroad,  freight  and  express; 
and  the  price  of  said  goods  was  collected  and 
forwarded  by  the  express  companies,  and 
sometimes  by  the  agents,  to  8hephard,  at 
Chicago,  111.  The  agent,  Brennan,  employed 
by  said  Shephard,  was  engaged  in  conducting 
the  business  in  the  manner  stated  at  the  time 
of  his  arrest  in  said  city  of  Titusville,  Pa. 
There  was  at  the  time  in  force  in  said  city 
an  ordinance  enacted  by  said  city  of  Titus- 
ville, providing  ''that  all  persons  canvassinir 
or  soliciting  within  said  city  orders  for 
goods,  books,  paintings,  wares,  or  merchan- 
dise of  any  kind,  or  persons  delivering  such 
articles  under  orders  so  obtained  or  solicited, 
shall  be  required  to  procure  from  the  mayor 
a  license  to  transact  said  business,  and  shall 
pay  to  said  treasurer  therefor  the  following 
sums,  according  to  the  time  said  license  shall 
be  granted  ;**  and  then  follows  the  price  of 
the  license  for  the  different  lengths  of  time 
for  which  they  may  be  granted.  The  pen- 
alty provided  for  a  violation  of  the  ordinance 
was  a  fine  not  exceeding  $100,  nor  less  than 
the  amount  required  for  a  license  to  such  per- 
son, together  with  20  per  cent  added,  with 
costs  of  suit.  The  agent  had  not  procured  a 
license  when  he  did  the  business  with  which 
he  was  charged.  It  was  further  said  in  that 
case,  quoting  from  the  opinion  of  Mr,  Juetim 
Bradley  in  Laoup  v.  PoH  of  Mobile^  127  U. 
8.  640,  645,  82  L.  ed.  811,  818,  2  Inters. 
Com.  Rep.  184,  that,  "of  course,  the  exaction 
of  a  license  tax  as  a  condition  of  doing  any 
particular  business  is  a  tax  on  the  occupa- 
tion, and  a  tax  on  the  occupation  of  doing  a 
business  is  surely  a  tax  on  the  business.* 
And  further  quoting  in  that  case  from  the 
opinion  of  Mr.  Justice  Field  in  WeiUm  v. 
Missouri,  91  U.  8.  275,  278,  28  L.  ed.  847, 
848,  it  was  said :  "Where  the  business  or  oc- 
cupation consists  in  the  sale  of  goods,  the 
license  tax  required  for  its  pursuit  is,  in  ef- 
fect, a  tax  upon  the  goods  themselves."  It 
was  further  said  in  the  case  of  Brennan 
T.  TiiusviUe,  supra,  that  "it  is  clear,  there- 
fore, that  this  license  tax  is  not  a  mere  po- 
lice regulation,  simply  inconveniencing  one 
engaged  in  interstate  commeroe,  and  so  only 
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indirectly  affecting  the  business,  but  is  a  di- 
rect charge  and  burden  upon  that  business ; 
and,  if  a  state  may  lawfully  exact  it,  it  may 
increase  the  amount  of  the  exaction,  until  all 
interstate  commerce  In  this  mode  ceases  to  be 
possible.  And,  notwithstanding  the  fact  that 
the  regulation  of  interstate  commerce  is  com- 
mitteoT  by  the  constitution  to  the  United 
Btates,  the  state  is  enabled  to  say  that  it 
shall  not  be  carried  on  in  this  way,  and.  to 
that  extent,  to  regulate  it."  And,  after 
reviewing  a  long  line  of  decisions  of  the  Su- 
preme Court  of  the  United  States,  it  was  said 
by  3fr.  Justice  Brewer,  who  delivered  the 
opinion  of  the  court,  that,  ** within  the  rea- 
soning of  these  cases,  it  must  be  held  that 
the  license  tax  imposed  upon  the  defendant 
was  a  direct  burden  on  interstate  commerce, 
and  was  therefore  beyond  the  power  of  the 
state."  For  that  reason  the  judgment  of 
the  supreme  court  of  Pennsylvania,  which 
had  held  the  ordinance  valid,  was  reversed. 
It  follows,  therefore,  from  these  principles, 
well  established  by  the  decisions  of  the  Su- 
preme Court  of  the  United  States,— the  court 
of  last  resort  upon  such  questions,  and  whose 
decisions  thereon  are  binding  upon  and  au- 
thoritative with  us, — that  if  the  goods  in- 
volved in  the  case  now  before  us  were  the 
subjects  of  interstate  conmierce  at  the  time 
the  appellee  was  dealing  with  them,  and  if 
the  appellee,  in  selling  them  as  he  did, 
engaged  in  interstate  commerce,  then  the 
ordinance  he  was  charged  with  violating  was 
void,  at  least  as  to  him  and  that  transaction. 
But  it  will  have  been  observed  that  the  factsin 
Brennan  v.  TitutmUe,  supra,  as  before  re- 
marked, are  very  different  from  those  in  the 
case  now  before  us.  The  goods  in  BrennarCs 
Case,  when  his  employment  was  at  an  end  in 
each  sale,  were  still  in  the  manufacturer's 
possession,  in  another  state  than  that  in 
which  he  made  the  sales.  His  employment 
as  a  **  person  canvassing  or  soliciting  within 
said  city  orders  for  goods,"  etc.,  was  at  an 
end,  so  far  as  the  restriction  in  the  ordinance 
went,  when  he  transmitted  the  order  for 
which  he  had  canvassed  or  which  he  had  so- 
licited, to  his  employer,  in  the  other  state. 
Therefore,  in  taxing  his  occupation  the 
goods  were  taxed  by  the  ordinance  before 
they  had  come  into  the  state  of  Pennsylvania 
and  become  incorporated  into  the  mass  of 

{property  in  that  state,  and  while  thev  were 
n  the  state  of  Illinois.  Not  so  under  the 
facts  in  the  case  now  before  us.  Before  ap- 
pellee's employment  can  begin  in  any  sale 
of  chairs,  as  shown  by  the  agreed  state  of 
facts,  such  chairs  must  be  first  shipped  by 
their  owners  and  manufacturers,  A.  H.  Ord- 
way  <fe  Co.,  in  Massachusetts,  into  the  state 
of  Indiana,  for  sale  by  the  appellee  as 
their  agent.  The  chairs,  in  the  regular 
course  of  business  as  shown  to  have  been  con- 
ducted by  the  appellee,  must  reach  their  final 
destination  and  resting  place  in  Indiana  be- 
fore appellee  can  have  anything  to  do  with 
them.  After  they  reach  such  final  destina- 
tion, and  not  before,  appellee's  employment, 
which  is  taxed  by  ordinance,  begins. 

Whether  such  chairs,  after  their  final  des- 
tination is  reached,  are  the  subject  of  inter- 
state commerce,  is  the  turning  point  in  this 
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case,  and  is  a  very  different  queation  than 
that  presented  in  Brennan  v.  TitusmOe,  supra. 
There  the  employment  of  Uie  agent  oeaaed 
before  the  goods  were  shipped,  even,  and 
much  longer  before  they  reached  their  final 
destination  and  resting  place,  as  to  each  par- 
ticular sale.  But  the  Supreme  Court  of  the 
United  States,  more  than  one  year  later, — oq 
March  4,  1805,— decided  a  case  that  is  exactly 
in  point,  namely,  Emert  v.  Missouri,  supra. 
At  page  809,  156  D.  8.,  and  page  483.  89  L. 
ed..  Air.  Justice  Gray,  speaking  for  the 
court,  said :  "  The  facts  were  agreed,  that 
the  Singer  Manufacturing  Company  for  more 
than  five  years  last  past,  and  on  the  day  in 
question,  was  a  corporation  of  New  Jersey ; 
that  the  defendant,  on  and  prior  to  that  day, 
was  in  the  employment  of  that  company,  and 
on  that  day,  in  pursuance  of  that  employ- 
ment, and  having  no  peddler's  license,  waa 
engaged  in  going  from  place  to  place  in 
Montgomery  county,  in  the  state  of  Missouri, 
with  a  horse  and  wagon,  soliciting  orders  for 
the  sale  of  the  company's  sewing  machines, 
and  having  with  him  in  the  wagon  one  of 
those  machines,  the  property  of  the  company 
and  manufactured  by  it  at  its  works  in  New 
Jersey,  and  which  it  had  forwarded  and 
delivered  to  him  for  sale  on  its  account; 
and  that  he  offered  this  machine  for  sale  to 
persons  at  different  places,  and  found  a  pur- 
chaser, and  sold  and  delivered  it  to  him. 
The  supreme  court  of  the  state,  in  its  opin- 
ion, understood  and  assumed  the  effect  of 
those  facts  to  be  as  follows :  The  defendant 
was  engaged  in  going  from  place  to  place, 
selling  and  trying  to  sell  sewing  nuichines, 
in  Montgomery  county,  in  this  state,  and  had 
been  so  engaged  for  some  years.  He  carried 
the  machines  with  him,  in  a  wagon,  and,  on 
making  a  sale,  delivered  those  sold  to  the 
purchaser.  He  was  not  only  soliciting  orders, 
but  was  making*  sales  and  delivering  the 
property  sold.  These  act«  bring  him  clearly 
within  the  statutory  definition  of  a  'peddler, ' 
and,  having  no  license  from  the  state,  he  be- 
came liable  to  the  penalties  imposed  by  the 
statute,  unless  for  any  reason  he  waa  exempt 
from  the  operations  or  the  law.  .  .  .  Upon 
any  construction,  it  is  clear  that  the  defend- 
ant was  engaged  in  going  from  place  to  place 
within  the  state,  without  a  license,  soliciting 
orders  for  the  sale  of  sewing  machines,  hav- 
ing with  him,  in  the  wagon,  at  least  one  of 
those  machines,  and  offering  that  machine  for 
sale  to  various  persons  at  different  places, 
and  that  he  finally  sold  it,  and  delivered  it 
to  the  purchaser.  .  .  .  The  defendant's 
occupation  was  offering  for  sale  and  selling 
sewing  machines,  by  goins  from  place  to 
place  in  the  state  of  Missouri,  in  a  wagon, 
without  a  license.  There  is  nothing  in  the 
case  to  show  that  he  ever  offered  for  sale  any 
machine  that  he  did  not  have  with  him  at 
the  time.  His  dealings  were  neither  accom- 
panied nor  followed  by  any  transfer  from  one 
state  to  another,  and  were  neither  intersinte 
commerce,  nor  were  they  in  any  way  directly 
connected  with  such  commerce.  The  only 
business  or  commerce  in  which  he  was  en- 
gaged was  internal  and  domestic,  and,  so  far 
as  appears,  the  only  goods  in  which  he  was 
dealing  had  become  a  part  of  the  mass  of 


l^Su 


South  Bxrd  t.  Martou 


687 


DToperty  within  the  state.    Both  the  occupa* 
tioD  and  the  goods,  therefore,  were  suhject 
to  the  taxing  power  and  to  the  police  power 
of  the  state.     The  statute  in  question  is  no 
part  of  the  reyenue  law.     It  makes  no  dis- 
crimination between  residenta  or  products  of 
Missouri  and  those  of  other  statea,  and  mani- 
fests no  intention  to  interfere  in  any  way 
with  interstate  commerce.     Its  object  in  re* 
quiring  peddlers  to  take  out  and  pay  for 
licenses,   and  to  exhibit  their  licenses,  on 
demand,  to  any  peace  officer,  or  to  any  citizen 
householder  oi  the  county,  appears  to  have 
been  to   protect  the    citizens  of  the  state 
against  the  cheats  and  frauds,  or  even  thefts, 
which,  as  the  experience  of  ages  has  shown, 
are  likely  to  attend  itinerant  and  irresponsible 
peddlinfl[  from  place  to  place  and  from  door 
to  door.^    A  IsTf^  number  of  the  decisions 
of  that  court  uoon  that  question  are  reviewed 
in  the  case  last  quoted  from  above,   and 
quotations  made  therefrom.     Quoting  from 
Broum  v.  Houston,  114  U.  8.  622,  29  L.  ed. 
257,    it  is  there  said:    ^'Coal   brought  in 
flat  boats  from  Pittsburg   to  New  Orleans 
was  still  afloat  in  the  Mississippi  river  after 
its  arrival,  in  the  same  boats  and  in  the  same 
condition  in  which  it  had  been  brought,  and 
was  held  in  order  to  be  sold,  on  account  of 
the  original  owners,  by  the  boat  load ;  yet 
this  court  unanimously  decided  that  a  tax 
imposed  by  general  statutes  of  the  state  of 
Louisiana  upon  this  coal  was  valid,   and, 
speaking  by  Mr,  Jtutice  Bradley,  said :    *It 
was  not  a  tax  imposed  upon  the  coal  as  a 
foreign  product,  or  as  the  product  of  another 
state  than  Louisiana,  nor  a  tax  imposed  by 
reason  of  the  coal  being  imported  or  brought 
into  Louisiana,  nor  a  tax  imposed  whilst  it 
wss  in  a  state  of  transit  through  that  state  to 
some  other  place  of  destination.    It  was  im- 
posed after  the  coal  had  arrived  at  its  destina- 
tion and  was  put  up  for  sale.     The  coal  had 
come  to  its  place  of  rest,  for  final  disposal  or 
use,  and  was  a  commodity  in  the  market  of 
Kew  Orleans. '    The  taxing  of  ^oods  coming 
from  other  states,  as  such,  or  by  reason  of 
their  so  comiug,  would  be  a  discriminating 
tax  against  them  as  imports,  and  would  be 
a  regulation  of  interstate  commerce   incon- 
sistent with  that  perfect  freedom  of  trade 
which  congress  has  seen  flt  should  remain 
undisturbed.     But   if,    after   their  arrival 
within  the  state,— that  being  their  place  of 
destination  for  use  or  trade, — if,  after  this, 
they  are  subjected  to  a  general  tax,  laid  alike 
on  all  property  within  the  citv,  we  fail  to 
see  bow  such  a  taxing  can  be  deemed  a 
regulation  of  commerce  which  would  have 
the  objectionable  effect  referred  to. "    And  it 
was  further  there  said :    **  In  Bobbina  v.  87ulby 
Omnty  Taxing  Dist,,  120  U.  8.  489,  80  L.  ed. 
694,  indeed,  the  majority  of  the  court  held 
that  a  statute  of  Tennessee  requiring   *aH 
drummers,  and  all  persons  not  having  a  rej^u  • 
lar  licensed  house  of  business  in  the  taxing 
district,  offering  for  sale  or  selling  goods, 
wares,  or  merchandise  therein  by  sample,* 
to  pay  a  certain  sum,  weekly  or  monthly,  for 
a  license,  was,  as  applied  to  persons  soliciting 
orders  for  goods  on  behalf  of  houses  doing 
bosinefls  in  other  states,  unconstitutional  as 
inconsistent  with  the  power  of  congress  to 
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regulate  commerce  among  the  several  states. 
.  .  .  The  diptinction  on  which  the  judg- 
ment proceeded  is  clearly  brought  out  in  the 
following  passages  of  the  opinion :  *As  soon 
as  the  gooas  are  in  the  state,  and  become  a 
part  of  Its  general  mass  of  property,  they 
will  become  liable  to  be  taxed  in  the  same 
manner  as  other  property  of  similar  character, 
as  was  distinctly  held' by  this  court  in  the 
case  of  Brtnon  v.  Houiton,  114  (J.  8.  622,  29 
L.  ed.  257.  When  goods  are  sent  from  one 
state  to  another  for  sale  or  in  consequence  of 
a  sale,  they  become  a  part  of  its  genentl 
property  and  amenable  to  its  laws,  provided 
that  no  discrimination  be  made  affainst  Uiem 
as  goods  from  another  state,  and  that  they  are 
not  taxed  by  reason  of  being  brought  from 
another  state,  but  only  taxed  in  the  usual 
way,  as  other  goodSyare.  Ibid. ;  Bmoe  Maeh, 
Co,  V.  Oaqe,  100  uTB.  676,  25  L.  ed.  764. 
But  to  tax  the  sale  of  sach  goods  or  the  offer 
to  sell  them,  before  they  are  brought  into  the 
state,  is  a  very  different  thing,  and  seems  to 
us  clearly  a  tax  on  interstate  commerce  it- 
self.'  'The  negotiation  of  sales  of  goods 
which  are  in  another  state,  for  the  purpose 
of  introducing  them  into  the  state,  is  inter- 
state commerce. '  "  And  (quoting  from  the 
opinion  of  Mr,  Justie*  Field  in  Welton  v. 
Miwmri,  91  U.  8.  275,  28  L.  ed.  847, 
involving  a  state  statute  discriminating 
against  ^oods  from  other  states,  it  was  fur- 
ther said,  in  Emert  v.  Mistouri,  aupra,  that, 
**the  commercial  power  continues  until  the 
commodity  has  ceased  to  be  the  subject  of 
discriminating  legislation  by  reason  of  its 
foreign  character.  That  power  protects  it, 
even  after  it  has  entered  the  state,  from  any 
burdens  imposed  by  reason  of  its  foreign 
origin. " 

In  the  case  now  before  us,  the  goods,  as 
shown  by  the  agreed  state  of  facts,  had  been 
sent  by  the  owners  and  manufacturers  from 
one  state  into  another — from  Massachusetts 
to  Indiana— for  sale ;  reaching  their  final  des- 
tination and  resting  place  before  they  were 
sold,  or  offered  to  be  sold,  and  before  ap- 
pellee*s  employment  in  connection  with  them 
commenced.  His  employment  was  taxed  by 
the  ordinance,  and  tliat  was,  under  the  au- 
thorities citedT,  a  tax  upon  the  goods  them- 
selves, it  is  true ;  but  before  such  employ- 
ment began  the  goods  had  reached  their  final 
destination  and  place  of  rest,  and  ceased  to 
be  subjects  of  interstate  commerce,  and  had 
become  incorporated  in  the  general  mass  of 
property  in  this  state,  and  liable  to  be  taxed 
as  other  property,  there  being  no  discrimina- 
tion maae  in  the  ordinance  against  them  as 
goods  from  another  state, — they  not  being 
taxed  by  reason  of  being  brought  from  an- 
other state,  but  only  taxed  in  the  usual  way 
as  other  ffoods  are.  There  was  no  attempt, 
in  the  ordinance  in  question,  to  tax  the  sale 
of  goods,  or  the  offer  to  sell  them,  before 
they  were  brought  into  the  state.  There  was 
no  negotiation  of  sales  of  goods  which  were 
in  another  state,  for  the  purpose  of  introduc- 
ing them  into  this  state.  It  will  have  been 
observed  that  in  the  case  we  have  been  quot- 
ing from  (Emert  v.  Miuouri,  supra)  the  8u- 
preme  Court  of  the  United  8tates  is  careful 
to  note  that,  while  the  defendant  Emert's 
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ocoapation  was  offering  for  sale  and  selling 
sewing  machines  manufactured  and  owned 
in  New  Jersey,  yet  that  there  was  nothing 
in  the  case  to  show  that  he  ever  offered  for 
sale  any  machine  that  he  did  not  have  with 
him  at  the  time,  and  that  his  dealings  were 
neither  accompanied  nor  followed  by  any 
transfer  of  goods,  or  of  any  order  for  their 
transfer,  from  one  state  to  another.  Had  it 
been  otherwise,  the  case  would  have  been 
ruled  by  Brennan  v.  TitttsviUe^  tupra.  There 
is  no  conflict  between  the  two  oases,  as  ap- 
pellee's counsel  seems  to  suppose.  On  the 
contrary,  the  opinion  in  the  latter  case  ex- 
pressly mentions  the  former  as  following  the 
rule  laid  down  in  Bobbins  v.  Shelby  County 
Taxing  Dist, ,  tupra,  and  is  in  harmony  with 
the  rule  laid  down  in  the  case  then  before 
the  court ;  the  conclusion  there  reached  be- 
ing that  the  Missouri  statute  then  involved 
was  in  no  wise  repugnant  to  the  power  of 
congress  to  regulate  commerce  amon^  the 
several  states,  out  was  a  valid  exercise  of 
the  power  of  the  state  over  persons  and  busi- 
ness within  its  borders.  That  conclusion  is 
decisive  of  the  question  here  involved  and 
discussed  by  counsel  on  both  sides.  But  ap- 
pellee's counsel  seeks  to  avoid  the  force  of 
that  conclusion  by  contending  that  the  facts 
agreed  upon  do  not  bring  me  present  case 
within  that  rule,  because,  as  he  contends, 
''the  defendant  was  engaged  in  the  sale  of 
chairs  on  the  installment  plan.  When  a 
purchaser  was  found,  only  a  conditional  sale 
was  made,  the  title  being  retained  in  the 
foreign  owner  -until  some  indefinite  time  in 
the  future.  It  might  never  vest  in  the  pur- 
chaser, for  the  reason  that  he  might  never 
comply  with  the  conditions  of  we  sale." 
And  the  further  contention  is  that  an  actual 
sale  is  necessarv  to  bring  the  defendant  with- 
in the  rule  laid  down  in  Bmert  v.  Missouri, 
iupra,  by  the  Supreme  Court  of  the  United 
States.  It  is  a  suflQlcient  answer  to  that  con- 
tention to  say  that,  while  that  case  was  one 
where  an  actual  sale  had  been  made,  yet  no 
rule  was  there  laid  down  that  an  actual  sale 
was  necessarv  in  that  or  any  other  case,  though 
the  prosecution  was  for  a  violation  of  a  stat- 
ute providing  that  ''no  person  shall  deal  as 
a  peddler  without  a  license.  ^'  Whether  that 
statute  was  actually  violated,  or  not,  by 
Emert,  was  not  discussed  or  decided  by  the 
Supreme  Court  of  the  United  States,  because 
that  was  not  a  federal  question,  and  that 
court  has  no  jurisdiction  on  a  writ  of  error 
to  the  supreme  court  of  a  state,  as  was  the  case 
there,  to  decide  anything  but  federal  ques- 
tions. The  ordinance  here  involved,  how- 
ever, was  very  different  from  the  Missouri 
statute.  The  ordinance  prohibited  hawkins: 
and  peddling  without  a  license,  and,  under 
the  authorities  already  cited,  that  forbade 
selling  and  offering  to  sell.  The  Missouri 
statute  would  probably  have  been  held  by 
the  supreme  court  of  that  state,  had  the  ques- 
tion been  presented,  to  require  actual  aeal- 
ing  bv  a  peddler  to  constitute  a  violation 
thereof.  But  the  learned  counsel  for  the 
appellee  himself  speaks  of  the  transactions 
of  .his'client,  as  shown  in  the  agreed  facts, 
as  a  "sale,"  and  the  persons  to  whom  such 
sales  were  made  as  "a  purchaser."  This  is 
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significant.  It  indicates  that  the  learned 
counsel,  though  deeply  interested  in  show 
ing  that  such  transactions  were  not  sales, 
and  that  the  persons  with  whom  his  client 
had  them  were  not  purchasers,  yet,  with  all 
his  learning,  could  find  no  word  in  the  Ena- 
lish  language  that  would  so  aptly  and  tersely 
express  what  the  acts  of  his  client  meant  or 
amounted  to,  or  would  so  correctly  character- 
ize them,  as  the  word  "sale,"  and  no  word 
that  would  so  correctly  characterize  the  per- 
sons with  whom  his  client  had  the  transac- 
tions as  the  word  "  purchaser. "  The  circum- 
stance that  the  sales  were  on  the  installment 
plan,  the  title  being  retained  in  the  foreign 
owner  until  the  terms  and  conditions  of  the 
sale  were  complied  with,  did  not  wholly 
eliminate  from  the  transaction  all  characteris- 
tics of  a  contract  of  sale.  In  an  executed  con- 
tract of  sale,  the  thing  which  is  the  subject 
of  the  contract  becomes  the  property  of  the 
buyer  the  moment  ihe  contract  is  concluded, 
and  without  regard  to  the  fact  whether  the 

floods  be  delivered  to  the  buyer  or  remain 
n  the  possession  of  the  seller,  whereas,  in 
an  executory  contract  of  sale,  the  goods  re- 
main the  property  of  the  seller  till  the  con- 
tract is  executed.  21  Am.  &  Eng.  Encyclop. 
Law,  p.  476,  and  numerous  authorities  there 
cited  in  note  i,  among  which  are  Straus  v. 
Boss,  25  Ind.  800,  and  Lester  v.  East,  49  Ind. 
588.  Most  of  the  sales  made  by  commercial 
travelers  or  drummers  are  mere  conditional 
sales,  yet  no  one  thinks  of  denying  that  they 
are  sales,  the  title  to  the  property  remain- 
ing in  the  seller  until  the  conditions  of  the 
sale  are  fully  complied  with.  And  yet 
those  transactions  are  correctly  denominated 
"sales."  Where  personal  property  is  sold 
for  cash  on  deliveiy,  the  sale  is  conditional, 
and  the  title  to  the  property  will  not  vest  in 
the  purchaser  until  the  terms  of  the  sale  are 
complied  with.  Lanman  v.  McGregor,  94 
Ind.  801  ;  BhansmUe  <fe  T.  K  B.  Go.  v.  Br- 
win,  84  Ind.  457.  And  yet  no  one  would, 
in  his  senses,  think  of  denying  that  such  a 
transaction  was  a  sale.  If  such  contention 
were  to  prevail,  all  sales  by  hawkers  and 
peddlers  might  escape  all  restraint  by  cities^ 
by  inserting  such  a  provision  in  the  contract 
It  is  lastly  contended  that  the  agreed  facts 
do  not  show  that  appellee  was  guilty  of  a 
violation  of  the  ordinance,  because  there  is 
no  statement  therein  "that,  while  so  engaged, 
the  defendant  sold  and  delivered  to  one  Emma 
Wright  one  rattan  rocking-chair,  for  the  sum 
of  six  dollars,"  as  was  charged  in  the  com- 
plaint. It  is  true  that  statement  was  in  the 
complaint,  and  is  not  found  in  the  agreed 
facts,  and  if  that  were  the  only  charge  in 
the  complaint  the  trial  court  would  have 
been  justified  in  finding  for  the  defendant. 
In  addition  to  the  above  charge,  the  com- 

?laint  charges  "that  the  defenaant,  on  the 
2th  day  of  "September,  1894,  at  the  city  and 
county  aforesaid,  violated  sections  24  and  25 
of  the  ordinance  [describing  it],  by  carry- 
ing on  the  business  of  hawking  and  peddling 
within  the  corporate  limits  of  the  city  of 
South  Bend,  by  carrying,  exposing,  offer- 
ing, and  crving  for  sale  articles  of  merchan- 
dise, to  wit,  rattan  rocking-chairs,  in  the 
public  streets  of  said  city,  without  having 
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« lioenie  for  that  puri>ose.''  Amonff  other 
things,  the  agreed  facts  are  that  **the  aefcnd- 
ant,  ...  at  the  time  of  his  arrest,  and 
before,  was  engaged  in  selling  chairs  within 
the  corporate  limits  of  the  city  of  South 
Bend,  br  going  personally  from  house  to 
house  within  said  city,  and  selling  the  chairs, 
and  deliyerine  the  same  at  the  time  of  sale," 
etc.  He  could  not  be  selling  chairs  with- 
out making  actual  sales,  aad  if  he  did  it  by 
ffoing  personally  from  house  to  bouse  in  said 
city,  selling  the  chairs  and  delivering  the 
same,  as  he  bas  agreed  that  he  did,  then  he 
violated  the  ordinance,  in  both  hawking  and 
peddling. 

The  necessary  conclusion,  upon  authority 
«B  well  as  upon  principle,  is  that  the  ordi- 


nance in  question  is  in  no  wise  repugnani 
to  the  power  of  congress  to  regulate  com* 
merce  among  the  several  states,  but  is  a  valid 
exercise  of  the  police  power  of  the  state, 
vested  by  the  state  statute  in  the  city,  over 
persons  and  business  within  its  borders.  It 
follows  that  the  finding  and  decision  of  the 
circuit  court  were  contrary  to  law  and  the  evi- 
dence, and  that  it  erred  in  overruling  the 
motion  for  a  new  trial. 

The  judgment  i$  reverted  and  the  cause  re- 
manded, with  instructions  to  sustain  the  mo- 
tion for  a  new  trial,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Howardt  Oh.  J.»  took  no  part  in  this  de- 
cision. 
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Charles  McBURNBY  et  al, 

V. 

J.  W.  TOUNG,  Impleaded,  etc 
(07yt.sr4j 

Vhm  low-water  markt  whiob  in  Vermont  de- 
fines the  limit  of  private  owoerehip  of  land  abut- 
tinir  upon  a  navigable  lake,  is  the  ordinary  low- 
water  mark,  and  not  tbo  point  to  whioh  the  water 
leoedes  in  an  ezoeptiooall  j  dry  season. 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Franklin  County  Court  made  during 
the  trial  of  an  action  to  recover  a  penalty  and 
damages  under  Acts  1884,  No.  79,  for  alleged 
trespass  on  plaintiff's  property  for  shooting 
game.    Judgment  reverud. 

Plaintiff  owned  some  land  bordering  on 
Lake  Champlain,  at  a  place  called  Ghinder  Bay, 
the  waters  of  which  are  at  all  times  very  shal- 
low. He  had,  in  compliance  with  Acts  1884, 
No.  79,  posted  notices  prohibiting  shooting, 
trapping,  or  fishing  on  the  land.  Defendant 
rowed  in  a  boat  into  the  bay  to  a  point  where 
some  wild  rice  and  wUd  oats  had  been  sown 
by  the  plaintiff,  and,  against  a  warning  of  plain- 
tiff's servants  that  he  was  trespassmg  upon 
plaintiffs  land,  fired  a  gun  at  a  flock  of  wild 
ducks  passing  over.  The  referee  found  that 
the  place  where  the  gun  was  fired  was  about 
forty  rods  from  dry  Gmd,  that  the  water  at  the 
time  was  about  eight  inches  deep,  and  that  in 
propelling  the  boat  to  where  it  rested,  some  of 
the  rushes  had  been  broken  down,  and  that 
the  boat  when  removed  left  a  mark  in  the  mud 
upon  the  bottom.  The  referee  also  reported 
that  the  place  where  the  boat  rested  was  in  or- 
dinary times  covered  with  water  to  the  depth 
of  six  or  ei^ht  inches,  and  that  in  the  season 
of  1882,  which  was  an  exceptionally  dry  one, 


Nosi— For  rivers  and  lakes  as  state  boundaries, 
see  note  to  Back  v.  BUcobolt  (Iowa)  15  L.  B.  A.  187. 

J^r  rlRht  to  soil  under  navisrable  waters,  see 
notes  to  MiUs  V.  United  States  (C.  0.  8.  D.  Ga.)  12  L. 
B.  A  077:  Bisenbaoh  v.  Hatfield  (Wasb.)  12  L.  B.  A. 
682:  Miller  v.  Kendenhall  (Minn.)  S  L.  B.  A.  89;  OSse 
V.  Loftus  (a  a  D.  Or.)  5  Lb  B.  A.  884. 
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the  water  so  far  receded  as  to  leave  the  place 
where  the  boat  rested  uncovered. 

Further  facts  appear  in  the  opinion. 

Mei»r$.  Dillingham,  Hose  A  Howland* 
fordefeodant: 

Lake  Champlain  is  a  public  water  and  the 
title  to  the  soil  below  low-water  mark  cannot 
be  conveyed  to  nor  held  by  any  person. 

Gould.  Waters.  §  203;  FleicXer  v,  Phelpe,  28 
Vt  262;  Avitin  v.  Rutland  R.  Co,  45  Vt.  228i 
Waterman  v.  Johnson,  18  Pick.  261. 

The  term  "low- water  mark"  as  used  by  law 
writers  means  the  "ordinary  low-water  mark." 

2  Am.  &  £oe.  Encyclop.  Law,  p.  506.  and 
cases  there  cited;  Jonea  v.  Purker,^^^,  C.  18, 
Canal  Appraiiers  of  New  York  v.  People,  17 
Wend.  571;  Gould.  Waters,  §  82;  Stover  v. 
Jack,  60  Pa.  889,  100  Am.  Dec.  566;  Seaman 
V.  Smith,  24  111.  624;  DOavlnne  v.  Chicago  A 
N,  W.  B.  Co.  42  Wis.  226*.  24  Am.  Rep.  886. 
SHoan  V.  Biemiller,  84  Ohio  St.  518. 

Me99n.  H.  A.  Bort  and  D.  G*  Formjui, 
for  plaintiffs: 

Land  bounded  by  Lake  Champlain  or  any  of 
its  bays  extends  to  low-water  mark. 

Fletcher  v.  Phelpe,  28  Vt  267;  Jakeway  t. 
Barrett,  88  Vt.  316. 

Low- water  mark  is  "that  part  of  the  sea- 
shore to  which  the  water  r^xdes  when  th« 
tide  is  lowest." 

Rapalje,  Law  Diet.  p.  776;  Wood  v.  KeUey^ 
30  Me.  47;  Waterman  v.  Johneon,  13  Pick.  265; 
Dutton  V.  Strong,  66  U.  8.  1  Black,  80,  17  L. 
ed.  81. 

AH  the  private  or  individual  use  and  enjoy- 
ment of  which  the  land  is  susceptible,  subordi- 
nate to  and  consistent  with  the  public  right, 
belongs  to  the  riparian  owner  as  against  any 
other  person  seeking  to  appropriate  it  to  his 
individual  use. 

Bice  V.  Buddiman,  10  Mich.  125. 

Land  bounded  bjr  a  pond  extends  to  the 
pond  at  all  stages  of  the  water,  which  is  equiv- 
alent to  saying  that  it  extends  to  low-water 
mark. 

6teven»Y.  King,  76  Me.  197,  49  Am.  Rep. 
609. 

Thompsen*  J,,  delivered  the  opinion  of 
the  oourt : 
The  plaintiff's  land  is  bounded  by  the  wa^ 
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ten  of  Lake  Champlaln.  Both  parties  con- 
cede that  by  the  law  of  this  state  the  plain- 
tiff's land  does  not  extend  beyond  low- water 
mark.  Such  is  the  law  of  this  state.  FUtcher 
T.  PhelfM,  28  Vt.  257 ;  Jakeway  ▼.  Barrett,  88 
Vt.  816;  Austin  ▼.  Rutland  R  Co.  45  Vt. 
228.  The  contention  is  over  the  meaning  of 
the  term  "low- water  mark,"  as  used  by  the 
courts  and  law  writers.  The  plaintiff  insists 
that  it  means  the  lowest  point  to  which  the 
water  has  ever  receded.  The  defendant  says 
that  it  means  ordinary  low* water  mark.  By 
the  common  law  all  that  portion  of  land  on 
tide  waters  between  high  and  low  water 
mark,  technically  known  as  the  ^ shore," 
originally  belonged  to  the  crown,  and  was 
held  in  trust  by  the  king  for  public  uses, 
and  was  not  subject  to  private  uses  without 
ft  special  patent  or  grant.  Mobile  v.  Eslava, 
9  Port.  (Ala.)  577,  88  Am.  Dec.  825;  Pike 
T.  Monroe,  86  Me.  809,  58  Am.  Dec.  751 ;  8 
Kent,  Com.  11th  ed.  *427.  In  Maine  the  com- 
mon law  was  changed  by  an  ordinance  of 
1641,  which  declares  that  proprietors  of  land 
ftdiacent  to  the  tide  waters  **  shall  have  pro- 
priety to  the  low -water  mark,"  ''where  the 
sea  doth  not  ebb  above  a  hundred  rods,  and 
not  more  wheresoever  it  ebbs  further."  For 
the  whole  article,  see  Com,  v.  Alger,  7  Cush. 
67.  In  Oerrieh  v.  Union  Wharf  Proprs. ,  26 
Me.  884,  46  Am.  Dec.  568,  the  court  was 
called  upon  to  define  the  meaning  of  "  low- 
water  mark"  as  used  in  that  ordinance,  and 
in  parsing  upon  the  question  said  :  ''It  ev- 
idently contemplates  and  refers  to  a  mark 
which  could  be  readily  ascertained  and  es- 
tablished, and  that  to  which  the  tide  on  its 
ebb  usually  flows  out  would  be  of  that  de- 
scription. That  place  to  which  the  tide 
might  ebb,  under  an  extraordinary  combina- 
tion of  influences  and  of  favoring  winds,  a 
few  times  during  one  generation,  could  not 
form  such  a  known  boundary  as  would  en- 
able the  owner  of  flats  to  ascertain  satisfacto- 
rily the  extent  to  which  he  could  build  upon 
them.  Much  less  would  other  persons,  em- 
ployed in  the  business  of  commerce  and  nav- 
igation, be  able  to  ascertain  with  ease  and 
accuracy  whether  they  were  encroaching  upon 
private  rights  or  not,  by  sinking  a  pier  or 
placing  a  monument.  It  would  seem  to  be 
reasonable  that  high  and  low  water  marks 
should  be  ascertained  by  the  same  rule.  The 
place  to  which  tides  ordinarily  flow  at  high 
water  becomes  thereby  a  well-defined  line  or 
mark,  which  at  all  times  can  be  ascertained 
without  difficulty.  If  the  title  of  the  owner 
of  the  adjoining  land  were  to  be  regarded  as 
extending,  without  the  aid  of  the  ordinance, 
to  the  place  to  which  the  lowest  neap  tides 
flowed,  there  would  be  found  no  certain  mark 
or  boundary  by  which  its  extent  could  be 
determined.  The  result  would  be  the  same 
if  his  title  were  to  be  limited  to  the  place 
to  which  the  highest  spring  tides  might  be 
found  to  flow.  It  is  still  necessary  to  ascer- 
tain his  boundary  at  high -water  mark  in  all 
those  places  where  the  tide  ebbs  and  flows 
more  than  one  hundred  rods,  for  the  purpose 
of  ascertaining  the  extent  of  his  title  towards 
low- water  mark.  It  is  only  by  considering 
the  ordinance  as  having  reference  to  the  or- 
dinary high  and  low  water  marks  that  a 
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line  of  boundary  at  low- water  mark   

known,  which  can  be  satisfactorllj  proved, 
and  which,   having  been  once  ascertained. 
will  remain  permanently  establiabed. "    Sir 
Matthew  Hale,  in  his  treatise  De  Jure  Maris, 
chap.  4,  says:    ''The  shore  is  that  icronod 
that  is  between  the  ordinary  high  and  low 
water  mark. "    He  remarks  also ;     "  It  is  cer- 
tain that  that  which  the  sea  overflows,  either 
at  high    spring    tides  or  at  extraoidinaiy 
tides,  comes  not,  as  to  this  purpose,  under 
the  denomination  of  'Utue  maris^  *  and  con- 
sequently the  king's  title  is  not  of  that  larce 
extent ;  but  only  to  land  that  is  usually  over- 
flowed at  ordinary  tides."    This  treatise  hts 
been  received  by  judicial  tribunals  and  by 
distinguished  Jurists,  both  during  the  earlier 
and  later  years  of  the  law,  with  unqualined 
approbation  and  commendation.    The  author- 
ship of  this  work  has  been  questioned,  but 
it  has  often  been  recognized  m  this  ooontry 
by  the  courts,  and  has  become  a  text-book. 
Uouck,  Rivers,  §80.     In  Stor^r  v.  Fi-eeman, 
6  Mass.  486,  4  Am.  Dec.  155,  it  was  in  effect 
held  that  low -water  mark,  as  applied  to  the 
seashore,  is  ordinary  low- water  mark.      In 
Canal  Comre.  v.  Ptople,  5  Wend.  438,  cited 
in  Gould  on  Waters,  §  82,  Chancellor  Wal- 
worth, while  holding  that  the  common-law 
rule  was  applicable  to  the  navigable  fresh 
rivers  of  New  York,  said:    "The  principle 
itself  does  not  appear  to  be  sulficiently  broad 
to  embrace  our  large  fresh-water  lakes*  or 
inland  seas,  which  are  wholly  unproTided  for 
by  the  common  law  of  Eni^land.    As  to  these 
there  is  neither  flow  of  tide  nor  thread  of 
stream,  and  our  local  law  appears  to  have  as- 
signed the  shores  down  to  the  ordinary  low- 
water  mark  to  the  riparian  owners,  and  the 
beds  of  the  lakes,  with  the  islands  therein, 
to  the  public."    In  Boan  y.  BiemiUer,  34 
Ohio  8t.  492,  low- water  mark  is  defined  to 
be  "ordinary  low- water  mark;"  and  in  Sea- 
man V.  Smith,  24  111.  521,  it  is  said  to  be  the 
"  line  where  water  usually  stands  when  un- 
affected by  any  disturbing  cause. "   The  ques- 
tion of  what  is  meant  by  low- water  mark  as 
a  terminus  of  boundary  was  discussed  and 
passed  upon  in  Stover  v.  Jack,  60  Pa.  399, 
100  Am.  Dec.  566,  and  it  was  held  to  be  the 
ordinary  low- water  mark.     While  the  opin- 
ion of  the  court  disclaimed  the  appllcatioa 
of  any  law  except  that  of  Pennsylvania  to  the 
question,  the  reasoning  of  the  court  is  very 
satisfactory.     It  said :    **T6  adopt  any  other 
rule  than  low- water  mark,    unaffected  by 
drought,  as  the  limit  of  title,  would  carry 
the  rights  of  riparian   owners  far  bcyoDd 
boundaries  consistent  with  the  interests  and 
policy  of  the  state,  and  would  confer  title 
where  heretofore  none  has  been  supposed  to 
ei^ist.    .    .    .    Ordinary  high  water  and  ordi- 
nary low  water  each  has  its  reasonably  well- 
defined  mark,  so  nearly  certain  that  there  is 
not  much  difficulty  in  ascertaining  it    The 
ordinary  rise  and  fall  of  the  stream  usually 
finds  nearly  the  same  limits.     But  to  bound 
title  by  a  nick  which  is  set  by  an  extraordi- 
nary fiood  or  an  extreme  drought  would  do 
injustice,  and  contravene  the  common  under- 
standing of  the  people." 

These  suggestions,  as  well  as  the  othen 
quoted,  apply  with  great  pertinencj  to  tht 
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^■06  at  ter.  Lake  Champlain  is  a  public, 
Bavigable  water.  It  does  not  appear  that  at 
any  other  time  in  its  history  its  waters  have 
receded  to  the  point  to  which  they  did  in  the 
exceptionally  ary  season  of  1883.  We  think 
ttiat  upon  reason  and  authority  low- water 
mark,  as  a  terminus  of  boundary,  must  be 
hel  d  to  mean  ordinary  low- water  mark.  This 
bein^  so,  defendant  x  ouni;  did  not  enter  upon 
the  premises  of  the  plaintiff,  as  the  referee 
fioda  that  Young's  boat,  from  which  he  fired 
at  the  ducks  passing  overhead,  at  the  time 
of  such  firing,  was  at  a  place  in  the  lake  be- 
low ordinary  low- water  mark.  To  dispose 
of  the  case  it  is  not  necessary  for  us  to  de- 
termine what  right,  if  any,  the  public  has 
to  sail  over  lands  bordering  Lake  Ohamplain 


between  ordinary  high  and  ordinary  low- 
water  marks,  when  such  lands  are  covered 
with  water ;  nor  is  it  necessary  to  decide  in 
respect  to  the  right  of  the  inhabitants  of 
this  state  under  chapter  3,  section  40,  of  our 
State  Constitution,  in  seasonable  times  *'to 
hunt  and  fowl  on  the  lands  they  hold,  and  on 
other  lands  not  inclosed."  nor  in  respect  to 
the  constitutionality  of  Statute  1884,  No.  79, 
and  we  do  not  consider  either  of  these  quea 
tions. 

Judgment  mer$ed  ai  to  defendant  Young, 
and  judgment  that  he  recover  his  costs. 

Tfievt  J. ,  being  engaged  in  county  court, 
and  Start*  J.,  having  been  of  ooanaol,  did 
not  sit. 


INDIANA  SUPREME   COURT. 


Agnes  E.  ANDERSON  et  at. 
Martha  E.  BELL  et  ak 
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1.  The    maaalnfr    Jadlelalljr  g^-rmn  to 

vrords  In  a  atatute  wlU  be  taken  as  that  intended 
wben  used  in  asohsequent  similar  statute. 


8*  Brothers  and  alsteni  of  tbo  half  blood 

are  inoiuded  in  a  statutorj  provialon  for  desoeat 
tn  brothers  and  stoteis,  unless  a  oontrary  inten* 
tion  appears. 

8.  Inberltaaeo  Is  not  eonllned  to  broth- 
em  and  slsiters  of  the  half  blood,  to  tbe  ex- 
clusion of  daeoendants  of  deoeaaed  ones,  by  a 
statute  which  merely  excludes  tbe  half-blood 
kindred  from  inheriting  an  estate  whiota  came 


Nora— Descent  and  dlatribution  aanong  Mndrtd 
(^  the  half  blood. 
I.  The  wmmon'law  doctrine. 
H.  In  the  UniUd  Stales. 
ITT,  MeaMno  of  the  words, 

a.  InoenerdL 

b.  Ancestor, 
o.  Blood, 

d.  Brothers  and  steters, 
IV.  No  distinUion  between  the  whole  and  half 

blood. 
V.  In  the  ease  o/  ancestral  estates. 
VX.  When  the  statiOe  fiat  express, 
VIL  Cases  vOierein  the  whole  Hood  Is  preferred. 
VIXL  When  half  blood  preferred  to  remoter  reHOf 
live  of  the  whole  blood, 
IX.  When  half  blood  take  half  porUons. 
X.  Shifting  descents. 
XI.  Equitable  eonvenion, 

I7pon  tbe  question  of  inheritance  b7«  through, 
or  from  an  illegitimate,  see  note  to  Groiui  v.  Phelps 
<E:y.}  23  L.  B.  A.  758  (1S8S;. 

L  The  oommon4aw  doctrine. 
By  the  common  law  as  it  existed  in  England  prior 
to  the  Statute  of  Descents,  8*4  Wm.  lY .,  chap.  108, 
the  half  blood  were  not  entitled  to  Inherit  real  es- 
tate as  the  collateral  heir  must  have  been  the 
next  collateral  kinsman  of  the  whole  blood,  to  be 
able  to  take  by  descent.    Lttt.  •  8;  S  BL  Oom.  SSL 

And  therefore,  by  such  law,  if  a  man  died  seised 
of  an  estate  of  iDheritanoe,  leaving  a  brother  of  the 
half  blood,  but  no  heirs  of  the  whole  blood,  the  es- 
tate did  not  go  to  such  brother  of  tbe  half  blood, 
bo  t  escheated  to  the  lord  for  want  of  hein.  Brown 
T.  Brown, ID.  Chip.  860(1815). 

Section  9  of  the  aboye-mentioned  statute,  how- 
ever, now  governs  the  descent  to  tbe  half  blood, 
and  provides  that  a  kinsman  of  tbe  half  Mood 
shall  be  capable  of  being  heir;  and  that  saoh  kins- 
man shall  inherit  next  after  a  kinsman  In  the  same 
degree  of  the  whole  blood,  and  after  the  Issue  of 
such  kinsman,  when  the  common  anoestor  Is  a 
mate,  and  next  after  the  common  anesstor  when 
•uoh  anoestor  Is  a 
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With  respect  to  personal  estate,  there  is  now  no 
preference  given  to  the  whole  over  tbe  half-  blood 
in  tracing  the  degrees  of  kindred  in  the  distribution 
of  an  intestate^  estate,  ss,  by  the  cases  of  Moor  v. 
Barfaam,  cited  in  1  P.  Wms.  68  (1788);  Jessopp  v. 
Watson,  1  Kyi.  *K.  868,  8  L.  J.  Oh.  N.  8. 197  0888); 
Burnet  v.  Mann,  1  Yes.  Sr.  188, 1  MyL  A  K.  8T8,  note 
(1746):  Smith  v.  Tkaoy,  1  Mod.  808  a878):  and  Crooke 
V.  Watt,  8  Yem.  UA  (1890),— brothers  and  sisters  of 
the  half  blood  have  an  equal  claim  with  those  of 
the  whole  blood. 

And  this  ti  so  even  In  the  case  of  an  alien  of  the 
half  blood.   Oooke  ▼.  Watt,  supra. 

And  in  tbe  case  of  estate  tall  the  half  blood  com- 
ing within  the  description  of  the  entail  may  inherit 
as  elTectually  as  the  whole  Uood,  the  rule  of  pos- 
sessiofratris  not  applying.  l>oe,  Gregory,v.Whicbe- 
10,8T.B.81ia7BB). 

Under  the  BogUsh  Statute,  1  James  XL,  chap.  17, 
brot  hers  and  sisters  Qf  the  half  blood  of  an  intes- 
tate are  equally  entitled  with  brothers  and  sisters 
of  the  whole  blood  to  share  with  their  mothec 
after  the  death  of  the  intestate^s  father,  in  the  per- 
sonal property  of  the  intestate  dying  without  wife 
or  cblldren.   Jessopp  v.  Watson,  supra. 

In  Earl  of  Winohelsea  v.  KorcUffe,  1  Vem.  186 
(1886),  tbe  court  was  of  the  opinion  that  where  there 
was  a  brother  of  the  whole  blood  of  the  Intestate, 
and  a  sister  of  the  half  blood,  the  sister  should  have 
taken  half  a  share,  but  this  deoislon  was  reversed 
in  Crooke  v.  Watt,  supra. 

In  Burnet  V.Mann,!  Yes.  Br.  106,1  MyL  *E.8n, 
note  a748),  the  dbdm  of  a  posthumous  brother  of 
the  half  blood  was  allowed,  under  the  Bnglish  Stat- 
ute, 1  James  IT.,  chap.  17,  87,  the  testator  having 
died  leaving  a  widow  and  three  children,  bequeath- 
ing a  certain  sum  to  one  of  his  sons,  who  afterwards 
died  an  infant  tn  tbe  lifetime  of  his  mother  and  be- 
fore the  birth  of  a  half  brother  by  the  second  mar- 
riage of  his  mother. 

In  Collingwood  v.  Face,  1  Yent.  4U  (1888),  It  was 
said  that  tbe  brother  of  a  half  blood  was  nearer 
than  an  nnde,  and  was  therefore  preferred  iu  the 
administration,  as  the  uncle  on  the  part  of  a  father 
had  no  more  blood  of  the  mother  than  the  brother 
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to  the  Intestate  by  gift,  devise,  or  descent  from 
an  ancestor,  unless  they  are  of  tbe  blood  of  such 
ancestor,  or  there  are  none  of  his  blood  In  exist- 
ence. 

<Febniary  S,  ISOfi.) 

APPEAL  by  descendaDts  of  the  whole  blood 
of  Margaret  Anderson,  deceased,  from  a 
ludgment  of  the  Circuit  Court  for  Carroll 
County  permitting  descendants  of  the  half 
blood  to  inherit  equally  with  descendants  of 
the  whole  blood,  in  a  proceeding  for  the  parti- 
tion of  the  estate  and  the  determination  of  the 
rights  of  the  several  claimants  thereto.  Jf- 
firmed. 
The  facts  are  stated  in  the  opinion. 


Mewrs.  John  H.  Gonld  and  Geors^  H» 
Eldridf  e»  for  appellants: 

At  common  law,  the  half  blood  was  entirdy 
excluded  from  the  inheritance. 

2  Bl.  Com.  227;  8  Lead.  Cas.  Am.  Real 
Prop.  428. 

All  enactments  pertaining  to  the  InheritaDoe 
of  kindred  of  the  half  blood  are  in  derogatioo 
of  the  common  law,  and  consequently  must  be 
strictly  construed  and  not  extended  in  mean- 
ing by  judicial  act. 

"Half  blood"  is  a  term  denoting  the  degree 
of  relationship  which  exists  between  those 
who  have  one  parent  only  in  common. 

1  Bouvier,  Diet.  p.  789;  9  Am.  &  £ng.  En- 
cyclop.  Law,  p.  261. 


of  the  second  venter,  and  be  had  the  immediate 
blood  of  the  father,  which  the  unole  had  not.  To 
the  same  effect,  Oowper  v.  Oowper,  2  P.  Wms.  T20 
(178i). 

Under  the  Spenish  law.  If  a  man  dies  leaving  no 
descendant  but  his  mother  and  brothers  both  of 
the  whole  and  of  the  half  blood,  his  mother  suo- 
oeeds  to  him  to  the  exclusion  of  all  the  brothers. 
Cutter  y.  Waddiogham,  22  Mo.  206, 880  (1855). 

IL  JnthtVniiua  Stales. 

The  ^question  is  dealt  with  by  the  legislatures  of 
the  several  states  of  the  Union,  and  is  therefore 
dependent  upon  the  terms  and  provisions  of  the 
statu  statutes,  which,  with  but  very  few  excep- 
tions, make  express  provisions  for  the  descent  and 
distribution  of  estates  among  kindred  of  the  half 
blood. 

Most  of  the  statutes  dealing  with  tbe  matter  pro- 
Tide  for  the  equal  distribution  of  personal  estate 
between  the  two  classes,  but  make  a  distinction  in 
tbe  case  of  real  estate  when  the  estate  descending 
is  ancestral  in  its  character.  In  which  case  those  of 
the  blood  of  the  ancestor  are  preferred. 

Tn  a  very  few  oases  It  will  be  found  that  the  stat- 
utes make  no  provisions,  either  express  or  implied, 
regarding  the  half  blood  by  which  they  are  either 
Included  or  excluded,  but  the  courts  have  in  such 
oases  construed  the  intention  of  the  legislature  as 
leaning  to  the  former  rather  than  to  the  latter  re- 
suit,  and  they  have  therefore  been  admitted  to  take 
thereunder. 

Some  cases  are  to  be  found  in  which  the  half  blood 
have  been  t>referred  to  remoter  issue  of  the  whole 
blood,  and  others  admitting  those  of  posthumous 
birth.  So  cases  are  to  be  found  wherein  the  legis- 
lature has  thought  fit  to  exclude  or  restrict  them' 
to  half  portions. 

The  exclusion  of  the  half  blood  being  looked  upon 
as  a  hardship,  and  as  no  necessity  growing  out  of 
our  tenure  exists  for  Its  continuance.  It  has  been 
abrogated,  except  in  the  oases  provided  for  by 
statute,  and  perhaps  some  exceptional  cases  not 
provided  for  by  the  express  provisions  of  the  act 
regulating  descents;  and  In  the  state  of  New  York 
there  Is  no  distinction  between  the  whole  aod  the 
half  blood  as  to  descents  from  brothers  and  sisters, 
except  in  the  case  of  ancestral  inheritance.  Valen- 
tine V.  Wetherlll,  81  Barb.  665  a860). 

The  question  of  descent  and  distribution  among 
the  half  blood  would  seem  to  be  a  matter  wholly 
within  the  control  of  state  statutes,  for  the  reason 
that  the  distribution  and  right  of  succession  to  the 
estates  of  deceased  persons  are  matters  exclusively 
of  state  cogniaanoe.  Oope  v.  Oope,  187  U.  &  682,  84 
L.  ed.  882  a891). 

And  the  different  states  have  authority  to  regu- 
late and  provide  a  system  of  descents  and  distribu- 
tions of  estates  within  their  respective  jurisdictions 
hi  such  oases.   Ooz  v.  COark,  96  Ala.  400  (1891). 

The  transmission  of  property,  whether  by  de- 
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soent,  succession,  or  purchase,  among  the  half  as 
well  as  the  whole  blood,  depends  upon  the  munici- 
pal regulations  of  each  state,  and  no  duty  mor» 
delicate  can  be  Imposed  on  courts  of  JusUoe  than 
to  pass  upon  and  enforce  these  regulations.  KeOj 
V.  McGuire,  15  Ark.  666, 682  (1855). 

The  English  rules  or  canons  of  inherltanoe,  being 
of  feudal  origin,  are  not  followed  by  the  laws  of 
Delaware;  and  the  entire  exclusion  of  the  half 
blood  has  been  deemed  unreasonable,  unnatural,  a 
hardship,  inconsistent  with  the  character  and  pol- 
icy of  the  government,  aod  as  not  calculated  to 
promote  the  true  situations  of  the  citizens.  Doe, 
Kean  v.  Boe,  2  Harr.  (DeL)  tOB,  28  Am.  Dec  886 
(1836). 

Tbe  common  law  of  descents  was  entirely  re- 
pealed by  the  Virginia  Aot  of  1785,  as  revised  by  the 
Laws  of  1782  and  1819,  admitting  the  half  blood. 
Davis  V.  Rowe,  6  Rand.  (Va.)  865  (1828). 

Whether  or  not  property  has  been  aoqulred  by 
descent  so  as  to  admit  the  half  blood  must  be  deter- 
mined by  the  canons  of  descent,  and  not  by  tbe 
equitable  doctrine  which  follows  a  fund  into  what- 
ever shape  it  may  assume.  Orr  v.  Wnite,  106  Ind. 
8«1  (1886). 

HL  Meaming  of  the  words. 
In  this  section  the  meaning  placed  upon  the 
words  therein  specified  is  only  considered  so  far  as 
passed  upon  by  the  courts  construing  them,  in 
considering  the  rights  of  kindred  of  the  half  blood 
under  the  various  state  statutes  relating  to  descent 
and  distribution  among  such  kindred,  and  the  sec- 
tion is  therefore  not  intended  to  be  an  exhanstivo 
collection  of  the  authorities  construing  such  words. 

a.  In  oeneraL 

If  the  legislature  makes  use  of  a  term  without 
defining  it,  and  it  has  by  the  common  law  received 
a  settled  meaning,  it  will  be  presumed  that  It  is 
used  in  the  same  sense.  Hillhouse  v.  Chester,  8 
Day,  166, 8  Am.  Dec.  265  (1808). 

The  above  interpretation  was  placed  upon  the 
Connecticut  statute  of  distribution  prior  to  the  Re- 
vision of  1784,  by  which  real  and  personal  estate 
were  placed  upon  the  same  footing,  the  term  **next 
of  kin/*  as  used  therein,  relating  to  both  real  and 
personal  estate,  and  therefore  the  issue  of  the  whole 
blood  of  the  first  purchaser  were  not  alone  entitled 
to  real  estate. 

b.  Aneestor, 
Descent,  or  hereditary  successloii.  Is  the  title 
whereby  a  man  on  the  death  of  his  ancestor  ac- 
quires his  estate  by  right  of  representation  as  his 
heir  at  law,  an  heir  being  he  upon  whom  the  law 
casts  the  estate  immediately  at  the  death  of  the  an- 
cestor, the  estate  so  descending  being  the  inherit- 
ance. Freeman  V.  Allen,  17  Ohio  St.  627  (1867),— tn 
which  case  the  question  arose  as  to  the  desoent  of 
an  estate  taken  under  the  provisions  of  the  Ohio 
statute  relating  to  partltioa  prooeedlnga,  under 
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Bobert  Anderson  was  a  half  brother  of  Mar- 
garet and  of  the  blood  of  the  common  ancestor, 
and,  had  he  survived  Marwet,  would  have 
inherited.  But  Robert's  children  (appellees) 
•re  not  half-blood  relatives  of  Margaret,  and 
under  the  Law  of  1862  cannot  inherit. 

For  many  years  prior  to  1862,  descendants 
of  kindred  of  the  half  blood  did  inherit  By 
omittinc  the  word  '^descendants"  the  legisla- 
ture declared  its  intention  to  go  back  to  the  rule 
declared  by  the  Ordinance  of  1787,  equalizing 
those  of  the  whole  and  those  of  the  half  blood, 
children  of  a  common  parent. 

Every  act  is  made,  either  for  the  purpose  of 
making  a  change  in  the  law,  or  for  the  purpose 
of  better  declaring  the  law. 

Potter's  Dwarr.  Stat  p.  166. 


Courts  are  not  at  liberty  to  suppose  or  to 
hold  that  the  legislature  intended  anything 
different  from  what  their  language  imports. 

Niagara  County  Supn.  v.  i^eapis,  7  Hill. 
618;  Potter's  Dwarr.  Sut  p.  146;  United 8taU» 
V.  IrtPtn,  5  McLean,  178;  Nicholson  v.  United 
StaUs,  Dev.  Ct  CI.  158. 

The  following  cases  are  all  the  decisions  of 
this  court  upon  the  act  in  question,  and  in  no 
case  is  the  ri^ht  of  descendants  of  kindred 
of  the  half  blood  considered.  In  parenthesis 
ia  the  act  under  which  the  case  arose. 

Clark  ▼.  Spraffue,  4Blackf.  412  (1787);  Ihe, 
Moore,  v.  Ahernathy,  7  Blackf.  442  (1818);  Rer^ 
eon  V.  Ott,  7  Ind.  512(1848);  AldridgeY,  Mont- 
ffomery,  9  Ind.  802  (1831);  Cox  v.  Maitfiem,  17 
Ind.  867  (1881);  Greenlee  y,  Davie,  19  Ind.  60 


which  one  co-owner  had  elected  to  take  the  estate, 
and,  having  obtained  a  conveyance  thereof,  died 
Intestate  leavinflr  issue  of  the  whole  and  half  blood, 
the  point  being  whether  the  estate  vested  in  such 
cotenant  by  descent  or  by  purchase  so  as  to  ex* 
dude  or  include  the  half  blood. 

An  estate  by  purchase  is  one  acquired  by  sale  or 
^ift,  or  by  any  other  method,  except  only  that  of 
descent  and  the  law  knows  no  such  distinction  be- 
tween a  gift  or  devise  by  a  stranger  and  a  gift  or 
devise  by  an  ancestor,  and  nothing  in  any  Mary- 
land act  warrantssuch  distinction.  Hall  v.  Jacobs,  4 
Harr.  A  J.  U&,  254  (1815),— wherein  the  question  was 
as  to  whether  an  estate  became  vested  in  the  de- 
ceased by  descent  or  purchase  to  so  admit  the  half 
blood. 

Aa  used  in  the  Connecticut  statute  admitting  the 
half  biood  (Gen.  SUt.  Rev.  1886, 1  50,  p.  415)  the 
word  refers  to  the  immediate,  and  not  to  the  re- 
mote, ancestor.  Clark  v.  Shaller,  46  Conn.  119  (1878). 

The  word  as  found  in  Ind.  Rev.  Stat.  1848,  •  114,  p. 
486^  is  not  used  in  its  nsually  defined  meaning,  but 
as  synonymous  with  kindred,  and  must  be  con- 
strued aa  embracing  all  from  whom  a  title  by  de- 
scent can  be  derived  under  any  ciroumatances. 
Greenlee  v.Davis,  19  Ind.  60  (1862),— where  the  ques- 
Hon  was,  whether  a  half-brother  of  an  intestate, 
who  held  under  a  devise,  took  equally  with  a 
brother  of  the  whole  blood. 

Property  acquired  by  descent  is  property  which 
the  law  upon  the  death  of  the  ancestor  casts  upon 
the  heir.  Orr  v.  White,  106  Ind.  841  (1886),-decided 
under  the  Indiana  statute  (Bev.  Stat.  1881,  8  2172), 
which  provides  that  the  whole  biood  only  take  such 
estates. 

A  husband  or  wife  from  whom  property  de- 
scends, is,  within  the  meaning  of  the  Indiana  stat- 
ute, an  ancestor.   Comett  v.  JBLough,  130  Ind.  887 

aaos). 

By  section  15  of  1 K.  Y.  Rev.  Stat.,  p.  758,  relatives 
of  the  half  blood  inherit  equally  with  those  of  the 
whole  blood  in  the  same  degree,  unless  the  inheri- 
tance comes  to  the  intestate  by  descent,  devise,  or 
gift  of  some  one  of  his  ancestors,  in  which  case  all 
those  who  are  not  of  the  blood  of  such  ancestor  are 
excluded  from  such  inheritance.  The  term  **an- 
oestor**  is  used  in  the  above  section  in  its  proper 
sense,  and  designates  the  immediate,  and  not  the 
remote,  source  of  the  inteetate^s  title  and  1b  not 
equivalent  to  the  expression,  '"the  parent  or  other 
kindred  of  the  intestate."  as  used  in  the  Rhode 
Island  statute.  Valentine  v.  Wetherill,  81  Barb. 
065, 6S0  (1860). 

The  above  section  of  the  New  Fork  statute  re- 
fers to  the  descent,  devise,  or  gift  last  preceding 
the  death  of  the  fntestate.  the  ancestor  referred  to 
being  the  immediate  ancestor  from  whom  the  in- 
testate received  the  Inheritance  by  devise  or  gift. 
Wheeler  v.  Qutterbuck,  52N.  Y.  67  (1878). 

It  embraces  ooUaterals  as  well  as  llneals  through 
89  L.  R.  A. 


whom  an  inheriunce  is  devlved.  Ibid.;  Emanuel  v. 
Ennis,  ION.  Y.  Week.  Dig.  480,  10  Jones  &  S.  480 
(1882),— wherein  the  court  construed  the  15ch  sec- 
tion of  the  New  York  Statute  of  Descents,  1  Rev. 
Stat.,  788,  as  appertaining  to  the  half  bloi>d. 

It  means  any  one  from  whom  the  estate  is  In- 
heritable, and  the  ancestor  from  whom  it  must  in 
law  k>e  understood  to  have  come  to  the  intestate  is 
he  from  whom  it  was  immediately  inherited:  there- 
fore, under  the  Ohio  Statute  of  183L,  it  is  not  to  be 
understood  as  when  used  in  common  parlance;  an 
uncle  of  the  intestate  from  whom  the  latter  in- 
herited being  his  ancestor  in  the  sense  of  such 
statute.  Prickett  v.  Parker,  8  Ohio  St.  804  (1864); 
Brewster  v.  Benedict,  14  Obio,  385  (1816 >. 

In  the  former  case  an  intestate  left  two  infant 
sons  and  a  widow.  Upon  the  death  of  the  su  rvi vor 
of  such  sons  unmarried  and  without  tsnue,  the 
other  son  having  died  under  age  and  without  issue, 
it  was  held  that  the  latter  became  the  ancestor  of 
the  survivor  as  to  a  moiety,  and  that,  therefore, 
the  half  brothers  and  sisters  by  the  subsequent 
marriage  of  the  widow  took  such  share.  Pricketl 
V.  Parker,  supra. 

In  Brewster  v.  Benedict,  14  Ohio,  888  a840),  the 
question  arose  upon  the  joint  construction  of  the 
clause  in  a  will  and  of  the  Ohio  statute,  so  as  to  ad- 
mit the  half  blood.  The  estate  in  that  case,  which 
came  to  the  intestate  under  a  will,  was  that  which 
he  would  have  inherited  as  heir  at  hiw  in  case  of 
intestacy.  The  court  excluded  the  half  blood, 
holding  that  the  estate  descended  only  to  those 
who  were  of  the  blood  of  the  testator,  no  matter 
whether  such  person  was  a  lineal  ancestor  of  the 
Intestate  or  not. 

Where  an  Infant  daughter  died  seised  of  an  es- 
tate which  had  descended  from  her  grandfather  to 
her  father,  and  from  the  latter  to  her,  it  was  held, 
upon  her  death  intestate  and  without  issue,  thai 
thesame  passed  to  the  half-blood  brothers  and  sis- 
ters of  her  father,  as  against  the  brothers  and 
sisters  of  the  whole  blood  of  the  grandfather,  the 
father  being  the  immediate  ancestor  from  whom 
the  estate  came  to  the  Intestate,  the  daughter. 
White  V.  White,  10  Ohio  St.  681  (1860). 

So,  in  construing  the  section  of  the  New  Jersey 
statute  admitting  the  half  blood  (Act  of  Jan.  20, 
1817,  Rev.  Laws.606),  the  court  held  that  the  inherit- 
ance was  to  descend,  not  from  the  ancestor,  but 
from  the  person  last  seised,  subject,  however,  to- 
this  restrictlon,that  in  a  specified  case  they  were  not 
to  take:  the  descent  was  not  to  be  cast  upon  them 
unlesi  tbey  were  of  the  blood  of  the  ancestor,  but 
was  in  ail  cases  to  fall  on  tlem.  ond  on  them  exclu- 
sively.when  of  such  biood,  ibe  words  **suoh  ances- 
tor," as  used  in  the  proviso  in  the  New  Jersey  stat- 
ute«clearly  meaning,and  being  exclusively  confined 
to,  the  ancestor  from  whom  the  lands  came  Imme- 
diately to  the  person  dying seised.and  not  embrac- 
ing other  or  more  remote  ancestors,  although  the- 
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a848);  Smith  ▼.  Smith,  23  Ind.  203  (1852); 
Armington  v.  ArmingUm,  28  Ind.  74  (1863); 
JSonuv  V.  Loyd,  87  Ind.  628  (1863);  Bobert9on 
y.  ^rf«0,  40  Ind.  828  (1862);  MeOaTiahan 
▼.  Traffard,  46  Ind.  410  (1862);  Pond  v.  iru^n, 
118  Ind.  346  (1862). 

Messrs.  Stewart  T.  MeConnell  and  Al- 
bert G.  Jenkiiies*  with  Mr.  L.  D.  Boyd» 
for  appellees: 

A  person  is  properly  said  to  be  of  the  blood 
of  another  who  has,  however  small  a  portion, 
the  same  blood  derived  from  a  common  an- 
cestor. 

Gardner  v.  CoUins,  37  U.  8.  2  Pet  87,  7  L. 
ed.  867;  Beebee  v.  Orifflng,  14  N.  Y.  241. 

There  are  but  two  classes  of  blood  kindred. 


They  are  those  of  the  whole  blood  and  thoae 
of  the  half  blood. 

The  term  * 'brothers  and  sisters  livine  and  the 
descendants  of  such  as  are  dead"  is  broad  enonsh 
to  include  all  brothers  and  sisters  and  their  dfe- 
scendants,  and  Rev.  Stat,  1881,  §  2472,  was  en- 
acted to  remove  the  common-law  limitatioa  and 
place  kindred  of  the  half  blood  on  equalitj 
with  kindred  of  the  whole  blood. 

Clark  V.  Sproffue,  6Blackf.414. 

MeCabet  Oh,  •/.,  delivered  the  opinion  of 

the  court : 

A  part  of  the  appellees  sued  a  part  of  the 
appellants  for  a  partition  of  certain  real  estate 
in  Carroll   county,   making  the  other   ap- 


lands  miffht  have  passed  from  or  through  such  an- 
oestozs  to  the  Immediate  ancestor.  Den,  Deta- 
plaine,  V.  Jones,8  N.  J.  L.  419, 4Si,  426  (Iffii). 

c.  Blood, 

A  personis  with  the  most  stnot  propriety  of  lan- 
yaace  affirmed  to  be  of  the  blood  of  another,  who 
has  a  portion,  however  small,  of  the  same  blood 
derived  from  a  oommon  ancestor.  Hart's  App. 
8  Pa  88  (1848).  To  the  same  effect  Is  Gardner  v.  Ool- 
lins,27U.  &8Pet.68,7L.ed.847a828). 

In  the  oommon  law  the  word  **blood**  is  used  in 
the  same  sense.   Gardner  v.  Oollins,  supra. 

The  phrase  ^of  the  blood,**  as  contained  in  the 
Bhode  Island  statute,  inoiudes  the  half  blood,  such 
beinir  the  natural  meanlnflr  of  the  word  **blood,** 
Btandinff  alone  and  unexplained  by  any  context. 
I2Hd.| 

A  half  brother  or  sister  is  of  the  blood  of  an  an- 
cestor, if  each  of  them  has  some  of  the  blood  of  a 
common  parent  in  his  or  her  velna   ibid. 

Whenever  it  is  intended  to  exprees  any  qnailflca- 
tion,  the  word  '^whole**or  "hair*  blood  Isfrenerally 
used  to  designate  It,  or  the  qualification  is  implied 
from  the  context  or  known  principles  of  law. 
IbkL 

It  Is  well  settled  that  two  persons  are  of  the  same 
blood,  in  part  or  in  whole,  who  are  descended  from 
the  same  pair.  If  wholly  descended  from  the  same 
pair,  as  brothers  and  sisters  having  the  same  father 
and  mother,  they  are  wholly  of  the  same  blood,  if 
they  have  different  fathers  and  the  same  mother 
they  are  partly  of  the  same  blood,  because  they  are 
descended  from  the  same  pair,  namely  their 
maternal  grandfather  and  grandmother.  Cole  v. 
Batley,  8  Ourt  a  G.  668  (1865). 

The  word  ''blood,**  fnits  technical  and  natural 
sense,  includes  the  half  blood.  Kelly  v.  McGuire, 
16  Ark.  666, 688  a866):  Baker  v.  Chalfant,  6  Whart. 
477  0866). 

In  construing  the  provisions  of  the  New  Jersey 
Statute  of  January  88, 1817,  Rev.  Laws,  808,  relating 
to  descent  to  the  half  blood,  the  court  considered 
the  meaning  of  the  words  **of  the  blood**  of  an  an- 
cestor as  being  that  all  are  of  the  blood  of  an 
ancestor  who  may,  in  the  absence  of  other  and 
nearer  heirs,  take  toy  descent  from  that  ancestor. 
Den.  Delaplaine  v.  Jones,  8  N.  J.  L.  419  (188i). 

The  term  '^descent,**  as  used  in  the  Ohio  statute, 
has  a  fixed  legal  signification  when  used  in  relation 
to  a  transmission  of  title  to  reel  estate.  Freeman 
V.  Allen,  17  Ohio  8t.  SSfT  (1887),— in  which  case  the 
meaning  of  the  word  was  considered  with  refer- 
ence to  the  claim  of  the  half  blood,  the  question 
being  whether  an  estate,  which  had  descended  to 
cotenants,  part  of  which,  under  the  Ohio  partition 
act,  the  parties  had  taken  by  election  according  to 
the  provisions  of  the  8th  section  of  the  Aot,  was 
acquired  by  descent  or  purchase  so  as  to  Include 
or  exclude  the  half  blood. 

The  court  In  ooostrulng  the  term  the  blood**  of 
S9L.R.  A. 


the  ancestor,  as  used  in  the  15th  section  of  the  New 
York  Act,  held  that  it  included  the  half  blood,  the 
words  in  their  popular  and  ordinary  sense  includios 
both  those  of  the  whole  and  the  half  blood,  the 
term  **of  the  blood**  not  indicating  the  quantity, 
but  simply  that  there  is  some  of  that  blood, 
whether  the  whole,  or  the  half,  or  a  smaller  portion. 
Beebee  v.  Grlfflng,  14  N.  Y.  835  a856). 

The  kindred  referred  to  In  the  6th  section  of  the 
Indiana  Act  must  be  kindred  of  the  person  last 
seised.  McClanahan  v.  Traflord,  46  Ind.  410  (1874),— 
wherein  the  children  of  the  widow  by  a  former 
marriage  sought,  upon  the  widow*S  deach,  to  in- 
herit her  share  along  with  the  issue  of  her  second 
marriage,  the  court  holding  them  so  entitled. 
Smith  V.  Smith.  28  Ind.  808  (1861),  to  the  same  effect. 

The  word  ^'family**  as  used  in  the  section  of  the 
Kew  Jersey  statute  providing  for  inheritanoe  by 
the  hatr  blood,  is  to  be  construed  in  that  sense  in 
which  the  law  uses  It  when  speaking  of  descents, 
and  In  that  restriction  will  comprehend  only  the 
descendants  of  such  ancestor,— those  who  have 
his  blood  running  in  their  veins,-and  fai  that  sense 
is  nearly,  if  not  quite,  of  the  same  import  as  the 
word  'issue.**  Den,  Pierson,  v.  De  Hart,  8  N.  J.  L. 
78(1800). 

The  case  of  Brown  v.  Brown,  1 D.  Chip.  800  aSLS), 
did  not  in  voWe  the  question  whether  the  half  blood 
stood  in  the  same  degree  of  kindred  as  brothers  of 
the  whole  blood,  but  whether  they  were  at  all  akin 
to  each  other.  The  court  held  that  they  had,  as 
respects  each  other,  but  half  of  the  blood  of  the 
common  stock  from  whic^i  the  descent  was  to  be 
reckoned;  but  whether  two  persons  are  akin  to 
each  other  does  not  depend  upon  the  quantity  of 
common  blood,  but  on  their  actual  derlvatloa 
from  the  common  stock;  and  that  by  such  laws 
brothers  and  sisters  of  the  half  blood  inherited  the 
real  estate  and  took  the  personalty  as  next  of  kin 
to  each  other.  See,  also.  Cutter  v.  Waddlngfaam,  28 
Mo.  800, 861-868  0866),  infra,  head  V . 

^Brothers  and  sisters. 

The  expression  **brothers  and  sisters**  fnelades 
the  half  blood.  Gardner  v.  Collins,  8  Mason.  408 
(1884),  27  U.  &  8  Pet.  68,  7  L.  ed.  847  0828):  Cox  v. 
dark,  08  Ala.  40O  0801);  Clark  v.  Sprague,  5 
filackf.  418  O840);  Doe,  Moore  v.  Abernathy.  7 
BUckf .  448  (1845);  Aldrldge  v.  Montgomery,  8  Ind. 
808  0887):  Sbeflleld  v.  Levering,  12  Mass.  480  (ISU); 
Clay  V.  Cousins,  1  T.  B.  Mon.  76  (1884):  Bowley  v. 
Stray,  88  Mkdi.  70, 75  (1875);  Marlow  v.  King,  17T^ac 
m  (1868):  Presoott  v.  Carr,  88  N.  H.  468. 81  Am.I>eo. 
068  (1864);  Beebee  v.  Grifflng,  14  N.  Y.  805  0868); 
Wood  V.  MitoheU,  81  How.  Pr.  48  0881);  White  v. 
White,  18  Ohio  Bt.68B  (1888);  aiver  v.  6anden,8 
Ohio  St.  601  0888);  Martin  v.  lUconer,  5  Ohio  Co. 
Ot  Bep.  084, 686  (IJBOl):  Baker  v.  Chalfant,  5  WharC 
477(1840):  Luce  v.  Harris,  88  Pa.4B8  0876);  Shuil  v. 
Johnson.  65  IT.  a  808  (18N9;  State  v.  Wyman,  08  YL 
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pelleee  defendftiiti,  MM  tlM  other  appellants 
ooplaiDtiffs,  with  themt^rea.  Upon  the  is- 
■aee  formed  there  was  a  trial  by  the  court 
without  a  Jury,  and  at  the  request  of  both 
parties  the  court  made  a  special  finding  of 
the  facts,  and  stated  its  conclusions  of  law 
thereon.  The  conclusions  of  law  are  assigned 
for  error. 

As  shown  by  the  facts,  John  B.  Anderson 
died  testate  on  the  Ist  day  of  June,  1870, 
owner  in  fee  simple  of  the  real  estate  in  con- 
troversy in  this  action.  Margaret  Anderson, 
a  daughter  of  said  John  B.  by  his  second 
wife,  died  intestate,  August  27,  1880,  owner 
in  fee  simple  of  said  real  estate,  which  she 
had  received  by  devise  from  her  father,  John 


B.  That  she  left  surviving  her  no  father,  no 
mother,  no  husband,  and  no  children,  or  their 
descendants.  Robert  Anderson,  who  died 
long  previous  to  the  death  of  said  Margaret, 
was  a  son  of  said  John  B.  Anderson,  bv  his 
first  wife,  and  consequently  was  a  half- 
brother  of  the  said  Margaret  Anderson,  of 
the  blood  of  the  common  ancestor,  John  B. 
Anderson.  Robert  left  surviving  him  bis 
half-sister,  Margaret,  and  several  children, 
appellees  herein,  who  in  this  action  claim 
that  they  are  of  the  blood  of  John  B.  Ander- 
son, and  are  kindred  of  the  half  blood  to 
Margaret,  and,  as  descendants  of  Margaret's 
deceased  half-brother,  inherit  Kohmt's  in- 
terest in  Margaret's  said  real  estate.     And 


007  0887);  Shelley  v.  State  (Tenn.)  81  8.  W.  Hep.  4»  *  Done,  to  brothers  and  sisters  of  the  half  blood,  vio- 


aaoft) 

In  aark  v.  Plokerlnar,  15  N.  H.  295  fl844).  It  was 
hcLl  that,  by  the  term  "surviving  brothers  and 
sMers.**  the  New  Hampshire  statute  (N.  H.  Laws, 
ed.  18S1,  207)  did  not  Intend  to  embrace  a  differ- 
ent olass  of  persons  from  those  Indicated  In  the 
same  clause  by  the  words  **ohfliren  of  the  Intes- 
tate." 

And  In  Sheffield  v.  Levering,  12  Mass.  400  (1815), 
these  words  were  given  the  same  construction. 

Brothers  and  sisters,  as  used  In  subdivision  2  of 
secdon  1915  of  the  Alabama  Code  Include  those  of 
the  half  blood,  alllnherlcing  equally  the  estate  of  a 
deceased  brother  or  sister  dying  Intestate  without 
descendants,  except  as  qualified  and  limited  by 
secUon  1919  of  the  same.  Coz  v.  Clark,  9B  AJa.  400 
(1801). 

The  words  **relatl  ves  of  the  half  blood  shall  Inher- 
it equally  with  those  of  the  wholejblood  in  the  same 
degree,**  in  section  15  of  the  New  York  Statute, 
mean  that  such  relatives  shall  Inherit  precisely  as 
they  would  have  done  had  they  been  of  the  whole 
blood,  and  It  cannot  be  doubted  that  they  must  be 
applied  to  every  ease  of  descent  for  which  the  pre- 
ceding sections  of  the  chapter  were  meant  to  pro- 
vide, and  that  therefore,  applying  them  as  thus 
construed  to  section  8,  in  all  oases  of  a  newly  pur- 
chased Inheritance  arising  under  section  8  of  the 
Act,  all  brothers  and  sisters  and  their  descendants 
of  the  half  bleed  are  to  take  as  relatives  of  the 
whole  blood.    Brown  v.  Burllngham,  5  Sandf.  418, 

42sa88e). 

Under  the  4th  subdivision  of  the  Ohio  Law  of  1835, 
the  half  brothers  and  sisters  of  the  ancestor  are 
included  In  the  words  ^'brothers  and  slaters  of  such 
ancestor,"  and  are  preferred  to  the  brothers  and 
Bisters  of  the  intestate  of  the  half  blood,  who  are 
not  of  the  blood  of  the  ancestor  from  whom  the 
estate  came.    OUver  v.  Sanders,  8  Ohio  St.  501  a868). 

Half-brothers  of  the  intesute  are  of  the  blood  of 
such  ancestor,  but  not  of  the  whole  blood.   Ibid, 

In  the  above  ease  the  court  stated  that  to  limit 
the  words  of  the  4th  subdivision  to  brothers  and 
sisters  of  the  ancestor  of  the  whole  blood  would 
not  be  In  accordance  with  the  presumptive  inten- 
tion of  the  legislature. 

'^Brothers  and  sisters,**  in  section  4158  of  the  Re- 
vised Statutes  of  Ohio,  mean  both  the  whole  and 
the  half  blood.  ibkL;  White  v.  White,  19  Ohio  St 
686(1500). 

The  Ohio  Statute  of  1877  was  passed  to  change 
section  4150  of  the  Ohio  Statute  of  Pescent  and  Dis- 
tribution, as  under  such  section,  according  to  the 
case  of  Brower  v.  Hunt,  18  Ohio  St  8U  a858),  the 
estate  would  go  to  brothers  and  sisters  of  the  whole 
mood  alone.  Stone  v.  Doster,7  Ohio  Co.  Ct  Bep. 
115  (1802). 

To  say  that  brothers  and  staters  or  their  legal 
representatives  should  be  read  to  mean  brothers 
and  sisters  of  the  whole  blood,  and.  If  there  are 
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lates  one  of  the  cardtaial  rules  of  construction,  that 
when  an  estate  goes  to  a  (dass  of  persons  each  of 
the  class  Ukes.   Jbfd. 

In  Stone  V.  Doster,  7  Ohio  Co.  Ct  Bep.  8  a8»>, 
the  question  for  the  decision  of  the  court  was  the 
construction  of  Ohio  Bev.  Stat.  •  418S,  and  was 
whether  the  words  **  one  half  to  the  brothers  and 
sisters  of  such  deceased  husband  or  wife  from 
whom  such  personal  or  real  estate  came"  included 
in  the  words  ^'brothers  and  staters**  both  broth- 
ers and  sisters  of  the  whole  and  half  blood  when 
both  classes  eztoted,  the  oourt  answering  the 
same  in  the  afflrraatlve,  stating  that  those  who 
take  property  asa  class-of  persons  described,  wheie 
there  to  nothing  In  the  law  making  the  appropria- 
tion to  distlnguteh  their  respective  rights,  take  in 
equal  shares:  citing  the  Inngnage  of  the  oourt  in 
Khrpp  v.  Windsor,  6  Cush.  150  (1850). 

There  are  cases,  however,  which  hold  that  the 
half  Mood  are  not  Included  in  such  expression; 
thus— 

In  Lawson  v.  Perdriauz,  1  MoCord,  L.  460  a821>, 
the  oourt,  in  construing  the  provision  of  theRouth 
Carolina  Act  of  1797,  held  that  if  brothers  and  sta- 
ters comprehend  those  of  the  whole  and  half  blood 
then  not  only  would  brothers  of  the  whole  and  hnlf 
blood  and  parents  be  placed  upon  the  same  footing 
and  oonstltute  but  one  class  Instead  of  three,  but,  by 
the  provision  of  the  act,  the  issue  of  the  half  blood 
would  be  made  to  take  by  representation,  or  per 
tttrpes^  equally  with  the  issue  of  the  brother  of  the 
whole  blood,  and  that  such  s  change  in  the  rules 
of  the  Act  of  1791  should  bo  imperatively  ordered 
before  being  adopted,  otherwise  new  principles 
might,  by  construction,  be  introduced. 

The  term  of  the  South  Carolina  Act  of  1797  is, 
'^brothers  and  staters,**  and  the  strict  import  of  the 
words  used  conspires  with  the  apparent  ottjeot 
which  led  to  the  act,  to  confine  the  meaning  of 
brothers  and  staters  to  those  of  the  whole  blood,  an 
act  amending  a  prior  one  not  being  construed  to 
alter  the  rules  laid  down  in  the  primary  act,  except 
so  far  as  to  plainly  required,  the  prior  Act  of  1791  not 
only  giving  the  whole  estate  to  the  brothers  and 
sisters  of  the  whole  blood  in  exclusion  of  the  half, 
and  to  parents  in  exclusion  of  both,  but  confining 
the  right  of  taking  by  represbntatlon  among  col* 
lateral  kindred  to  the  issue  of  brothers  and  sisters 
of  the  whole  blood.   Lawson  v.  Perdrlaux,  supra. 

VThenever  in  the  rules  of  descent  and  distri- 
bution of  real  estate,  the  word  **brother'*  to  used 
in  an  uncertain  sense,  it  should,  by  analogy  to  the 
meaning  of  the  same  word  in  the  canons  of 
descent,  be  construed  brothers  of  the  whole  blood, 
where  the  canons  of  descent  are  in  force,  except  so 
far  as  they  may  have  been  altered  or  have  become 
inapplicable,    /bid. 

In  Wren  v.  Carnes,  4  Deaanss.  Eq.  406  (1818),  it  was 
held  that,  under  the  provteidnsof  the  South  Oan^ 
Una  Act  of  1791,  the  half  blood  wars  postponed  on# 
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the  trill  court  so  held.  This  presents  the 
principal  legal  question  in  the  case,  viz.. 
Do  the  descendants  of  kindred  of  the  half 
blood  inherit  equal Ij  with  kindred  of  the 
whole  blood?  The  solution  of  the  question 
rests  upon  the  statute  law  of  Indiana,  for 
the  law  of  descent  is  a  matter  which  each 
state  must  regulate  for  itself.  Cope  v.  Gape, 
187  U.  S.  683,  84  L.  ed.  882.  Considering 
the  legislation  chronologically,  we  find  that 
the  Ordinance  of  Congress  of  July  18,  1787, 
provided  rules  of  inheritance  in  the  territory 
of  which  the  state  of  Indiana  was  formed, 
and  it  was  therein  provided  that  there  should, 
**  in  no  case,  be  a  distinction  between  kindred 
of  the  whole  and  half  blood, ''  and  that  such 


law  should  **  remain  in  lull  force  until  sltered 
by  the  legislature -of  the  district"  Bet. 
Stot.  1848,  p.  20.  The  2d  section  of  the  Act 
to  Regulate  Descents,  approved  Januai;  2, 
1817  (the  first  enactment  by  the  state),  pro- 
vided generally  that  **  brothers  and  sistenof 
such  deceased  person  dving  intestote,  and 
their  descendants,"  shall  Inherit  eqnillj. 
Ind.  Laws  1818,  p.  188 ;  Ind.  Rev.  LawBlSH 
p.  154.  The  next  act  regulating  descents  w« 
that  of  January  29,  1881,  and  there  vbs  do 
change  in  this  respect.  Rev.  Stat  1881,  p. 
208,  §  2.  The  Act  of  February  17, 1838  (lec 
2),  provided  that  *if  there  be  no  father  or 
mother,  then  the  whole  shall  be  equally  di- 
vided among  the  brothers  and  sisteza,  or  their 


degreeto  the  whole  blood  la  tbe  succession  to  both 
real  and  personal  property,  and  that  the  Act  of 
1797.  which  referred  to  the  Aot  of  17B1  and  related 
to  tbe  same  subject,  must  be  taken  to  be  one  sys' 
tem  and  construed  consistently;  and  that  the  gen- 
eral words  **brother8  and  sisters**  were  broad 
enough  to  include  brothers  and  sisters  of  the  half 
blood,  but  that  the  Act  of  1797  was  open  to  two 
constructions,  one  consistent  and  tbe  other  incon- 
sistent with  the  Aot  of  1791,  the  court  adopting 
the  former,  holding  that  the  same  postponement 
took  place  thereunder. 

In  Sharp  v.  Klienpeter,  7  La.  Ann.  264  0863),  the 
question  turned  upon  tbe  meaning  of  the  words 
'Mawf  ul  heirs*'  as  used  in  the  testator's  will,  the 
court  construing  them  to  mean  the  half  as  well  as 
the  whole  blood,  and«  they  being  free  from  ambl- 
guity,and  evidence  to  prove  that  tbe  testator  meant 
only  a  portion  of  her  heirs  at  law  was  refused. 

lY .  No  diitmetion  between  the  whdU  and  half  blood. 

In  considering  what  ancestral  estates  are  within 
tbe  n^eanlng  of  the  state  statutes,  the  courts  in 
general  hold  that  those  acquired  by  gift,  descent, 
or  devise  are  mostly  within  tbe  exceptions  relating 
to  such  estates. 

In  the  following  cases,  however,  the  courts  have 
held  that  the  whole  and  half  blood  take  equally: 

Thus,  it  has  been  held  In  Alabama  that  money, 
the  product  of  the  hire  of  an  lnte6tate*s  slaves 
after  distribution.  Is  not  a  part  of  the  inberitanoe, 
and  is  therefore  not  acquired  by  descent,  devise,  or 
gift,  and  Is  therefore  distributable  between  the 
whole  and  hall  blood,  under  section  1756  of  tbe 
Ck)de.    Johnson  v.  Copeland.  36  Ala.  621  (1860). 

The  statute  of  that  state  abolishes  tbe  distinction 
between  the  whole  and  the  half  blood  as  to  the 
descent  of  estates,  except  in  the  single  instance  of 
the  inheritance  coming  from  an  ancestor  who  was 
of  tbe  blood  of  one  and  not  of  the  other  class.  Bat- 
man V.  Eatman,  88  AJa.  478  (1888). 

In  that  case  the  intestate  was  twice  married, 
there  being  children  by  each  marriage,  and  the 
land  was  allotted  to  her  after  the  death  of  her  last 
husband  by  virtue  of  tbe  statutes  as  a  homestead 
exempt  from  sale  for  the  husband's  debts,  and 
which  she  was  permitted  to  retain  until  It  was 
ascertained  whether  his  estate  was  solvent  or  in- 
solvent. The  estate  being  vested  In  her  absolutely* 
was  held  to  be  acquired  by  her,  not  by  inberitanoe 
from  an  ancestor,  but  by  statutory  right,  and  tbe 
children  of  both  marriages  therefore  stood  in  the 
same  degree  of  relationehip  and  no  distinction 
was  made  between  them,  as  the  words  of  the  stat- 
ute, ^*came  to  the  Intestate  by  descent,  devise,  or 
gift  from  or  of  some  one  of  his  ancestors,*'  had  no 
application  to  tbe  case.   IMd. 

All  property  owned  by  an  intestate  dying  with- 
out lineal  descendants,  leaving  brothers  and  sisters 
of  the  whole  and  half  blood,  and  not  coming  to  him 
by  descent,  devise,  or  gift  from  or  of  some  one  of 
»  L.  a  A. 


his  ancestors,  and  which  may  be  called  t  **Dew 
acquisition,"  goes  equally  to  tbe  tirothetB  md 
sisters,  whether  of  the  whole  or  half  blood,  bf 
virtue  of  section  1919  of  the  Alabama  Code  of  IflBL 
Cox  V.  dark.  93  Ala.  400, 408  (1891):  Johnson  r.Oope> 
land,  86  Ala.  621  (1860). 

Brothers  and  slst^  as  stated  in  sectloo  Iffli 
subdiv.  2.  of  the  Alabama  Code  of  1886.  inctnde  tbe 
half  blood,  and  all  inherit  equally  except  as  qoali- 
fled  by  section  1919.  And  It  has  been  held  tliat 
children,  or  their  descendants,  of  an  intestate,  or 
an  Intestate  dying  without  children,  leaviaf 
brothers  and  sisters  or  their  descendants,  take  by 
representation  without  reirard  to  degrees;  that  ii, 
the  children  or  grandcbildren  take  the  same  sfaire 
that  their  deceased  parents  would  have  inbenud 
if  living,  and  by  representation  they  are  held  to  be 
in  the  same  degree  as  such  ancestor  if  be  were 
living.  Cox  V.  aark,  ewpra;  Hitchcock  v.  Snuth,  I 
Stew.  &  P.  (Ala.)  29  (1882). 

Tbe  children  of  a  deceased  half  brother  and  sister 
by  right  of  representation  stand  in  equal  derreeof 
relationship  to  the  intestate  with  the  sur^nof 
brothers  and  sisters  of  the  whole  and  half  blood, 
and  per  stirpes  they  are  entitled  to  the  dlstnbatiTe 
shares  in  the  estate  which  their  parents  woold  biTt 
received  if  living.  Staiiworth  v.  Stallwortb,  9 
Ala.  78  (1856),— in  which  case  the  Intestate  died, 
leaving  several  brothers  and  sisters  both  of  the 
whole  and  of  the  half  blood,  and  nephews  aod 
nieces,  the  children  of  deceased  brothers  and  ainen 
of  the  half  blood. 

So  in  newly  acquired  estates  they  inherit eqntllr 
with  tbe  whole  blood  in  the  same  decree,  in  Arkan- 
sas.   Kelly  v.McGulre,  16  Ark.  565,  582  <18S5i. 

In  Clark  v.  Russell,  2  Day,  112  (1803).  the  balf  blood 
were  held  entitled  to  an  equal  share  with  tbe  wboto 
blood,  in  estates  coming  from  the  commofD  ti>- 
cestor,  under  the  Connecticut  statute  of  dlstifbif 
tion  previous  to  the  Revision  of  ITBi. 

The  general  object  of  the  Intestate  law  of  Deli- 
ware  is  to  continue  the  estate  in  the  family  of  tbe 
intestate,  without  regard  to  the  Camllies  or  con- 
nections of  those  from  whom  It  may  bavede> 
soended  to  the  intestate,  looking  prlncipallj  to  i 
paramount  claim  of  proximity  of  blood  to  tto 
intestate.  Doe,  Kean,  v.  Boe,  2  Harr.  (DeU  Ui  9 
Am.  Dec.  28S  (1886). 

The  Delaware  statute  does  not  exclude  tbe  bslf 
blood  from  iDheriting  if  there  be  no  heir  of  tte 
whole  blood.    Ibid. 

Itclafses  the  persons  who  are  to  inbeclt  In  eoe- 
cession,  and  requires  that  they  shall  have  a  oerttio 
connection  or  relation  to  the  intestate,  but  doei 
not  require  them  to  connect  themselves  by  blood 
or  otherwise  with  any  one  beyond  tbe  intestate,  or 
with  the  first  purchaser  from  whom  the  ertate  de- 
scended to  tbe  intestate,  except  where  the  cs^e 
passes  to  brothers  and  sisters  under  that  aet  Atf. 

Under  such  laws  the  lands  of  an  intestate desond 
to  his  children  and  their  lasue«  and.  In  the  abseeoe 
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descendants. "  And  "that  half  brotben  or 
sisters,  or  their  descendants  shall,  if  there 
be  brothers  or  sisters  or  their  descendants 
alive,  inherit  each  to  the  amount  of  one  half 
the  share  of  each  full  brother  or  sister  or  their 
descendants  alive,  then  the  half  brothers  or 
sisters,  or  their  descendants  shall  inherit  in 
the  same  way  as  if  they  were  full  brothers 
or  sisters,  or  their  descendants. "  Rev.  Stat. 
1838,  p.  236,  §  3.  By  the  Statute  of  1843, 
**  kindred  of  the  half  blood  and  their  de- 
scendants shall  inherit  equally  with  those 
of  the  whole  blood  in  equal  dejnree  of  con- 
san/^uinity  to  the  intestate."  Rev.  Stat. 
1843,  p.  436,  $  114.  And  such  was  the  law 
until  1852,  when  the  law  now  In  force  was 


enacted,  and  is  section  2472  of  the  Revised 
Statutes  of  1881  (Bums*  Rev.  Stat.  1894 
8  2627). 

It  is  contended  by  the  appellants'  learned 
eounsel  that  the  Revision  of  1862,  which  has 
been  carried  forward  into  that  of  1881,  made 
a  chanffe  in  the  rule  of  inheritance,  as  to 
kindred  of  the  half  blood,  so  that,  since,  no 
kindred  of  the  half  blood  can  inherit  unless 
thev  are  brothers  or  sisters  of  the  half  blood. 
It  is  conceded  that  all  kindred  of  the  half 
blood— that  is  brothers  and  sisters  of  the  half 
blood  and  their  descendants — could  inherit 
equally  with  those  of  the  whole,  in  this  state, 
from  the  organization  of  the  territory  under 
the  Ordinance  of  1787  up  to  the  Revision  of 


of  micb,  to  brothers  and  sisters  of  tbe  whole  blood 
and  tbelr  iflsue,  and.  In  oase  of  their  failure,  to 
brotbers  and  sisters  of  tbe  half  blood  and  their 
Issue,  the  half  blood  not  bein^  ezoladed  if  there  be 
no  taeir  of  the  whole  blood.   IMd. 

The  law  beinr  thus  declared  by  the  Delaware 
statute,  it  cannot  be  held,  in  tbatstate^  that  no  one 
Bball  inherit  lands  as  heir,  aolesi  he  be  of  the 
blood  of  tbe  flrat  purchaser,  or  tha^he  who'clnlma 
A  fee  simple  by  descent  from  one  who  was  first 
purchaser  of  the  reversion  or  remainder  expectant 
on  a  freehold  estate  must  be  of  the  same  blood,  and 
make  himself  heir  to  such  purchaser  at  the  time 
the  remainder  or  reversion  falls  into  poasessiOD, 
Ibid. 

The  half  Mood  are  entitled  to  and  must  be  ad- 
mitted to  share  in  the  distribution  of  personal  ei 
tate  in  equal  degree  with  the  whole  blood  in  all 
eases  where  they  are  not  by  express  sUtmtory 
provision  excluded  by  preference  conferred  by  it 
on  others,  under  the  Delaware  statutes.  McKln- 
ney  v.  Mellon.  8  Houst.  (DeL)  237  a96i).  In  that 
case  oMldren  of  deceased  sisters  of  the  whole  and 
half  blood  of  the  father  of  the  Intestate  were  held 
equally  entitled,  the  Delaware  statute  only  havlnar 
preferred  brothers  and  sisters  of  the  whole  blood 
to  brothers  and  sisters  of  the  half  biood. 

8o  tbe  distinction  is  abolished  in  Illinois.  Blder 
V.  Bales.  127  111.  426  (1889);  OKlesby  Coal  Go.  v.  Pasco, 
T9J11. 1«4(M76). 

Tbe  Dlinols  statute  of  wills  (Gross,  Stat  1869. 
p.  806),  providing  that  in  no  oase  shall  there  be  a  dis- 
tinction between  the  kindred  of  the  whole  and  the 
half  blood,  has  been  held  to  apply,  not  only  to  cases 
where  tbe  ancestor  from  whom  the  estate  is  de- 
rived leaves  children  by  different  mothers,  but  also 
the  children  of  the  same  mother  who  have  dif- 
ferent fathers,  children  of  the  same  mother,  but 
having  different  fathers  being  no  less  brothers  and 
Bisters  of  the  half  blood  than  those  who  are  the 
children  of  a  common  father  but  having  different 
mothers.   Oglesby  Goal  Co.  v.  Pasco,  auprck. 

In  aark  v.  Sprague,  6  Blackf.  412  (1840),  the  bill 
alleged  that  the  Intestate  died  without  issue,  and 
without  father  or  mother  or  wife  him  surviving, 
leaving  the  complainants,  the  brothers  and  sisters 
of  tbe  half  blood  and  their  descendants,  and  the 
defendants,  brothers  and  sisters  of  the  whole  blood 
and  their  descendants,  him  surviving,  leaving  per- 
sonal and  real  estate  not  derived  by  purchase  with 
the  estate  of  or  by  descent  from  the  father  or 
mother  of  the  intestate.  Under  the  Indiana  Act 
of  183],  the  half  blood  were  entitled  equally  with 
the  whole. 

Under  the  Indiana  Laws  of  1818,  brothers  and 
sisters  of  the  half  blood  inherited  the  estate  of  a 
deceased  brother  equally  with  those  of  the  whole 
blood.  Den,  Moore,  v.  Abemathy,  7  Blackf.  442, 449 
(1845). 

In  pienson  v.  Ott.  7  Ind.  612  a866),  the  peUtlon 
alleged  that  tbe  deceased  died  unmarried,  without 
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children  or  heirs  of  his  body,  or  any  lineal  descend- 
ants him  surviving:  that  his  fatherand  mother  were 
dead:  the  nearest  relation  surviving  on  the  right 
ascending  line  belnir  his  paternal  grandmother:  he 
also  left  brothers  and  sisters  of  the  half  blood. 
Under  the  Indiana  Act  of  1843,  it  was  held,  that  the 
brothers  and  sisters  of  the  half  blood  were  en- 
titled to  the  personal  estate,  of  which  the  money 
derived  from  the  sale  made  by  the  intestate  of  his 
real  estate  constituted  a  part. , 

But  if  the  estate  has  come  to  the  intestate  by 
gift,  devise,  or  descent  from  any  ancestor,  those 
only  who  are  of  the  blood  of  such  ancestor  can  in- 
QeHt.  Arrolngton  v.  Arroinffton,  28  Ind.  74  (1887). 

Where  lands  were  conveyed  by  a  man  and  his 
wife  to  their  daughter  and  her  husband,  and  the 
daughter  died  leaving  two  children,  the  husband 
marrying  again  and  having  seven  children  by  such 
second  marriage,  the  real  estate  descended  to  the 
children  of  the  first  and  second  marriage  equally, 
as  the  case  did  not  come  within  the  provision  of 
the  Indiana  statute  regulating  descents  d  Gnvin 
&  H.  282),  the  estate  not  coming  to  the  intrstute  by 
gift,  devise,  or  descent  from  such  ancestor  of  the 
intestate,  the  father  and  mother  conveying  such 
property  not  being  ancestors  of  their  daughter's 
husband.    Barnes  v.  Loyd,  37  Ind.  6SS  (1871). 

In  construing  the  provisions  of  the  Indiana  stat- 
ute of  descent,  which  provide  that  **kindred  of  the 
half  blood  shall  Inherit  equally  with  those  of  the 
whole  blood:  but  if  the  estate  shall  have  come  to 
the  intestate  by  gift,  devise,  or  descent  from  any 
ancestor,  those  kindred  of  the  half  blood  only  who 
are  of  the  blood  of  such  ancestor  shall  inherit;  pro- 
vided, tbat  on  failure  of  such  kindred  of  the  half 
blood  having  the  blood  of  such  ancestor,  other  kin- 
dred of  the  half  biood  shall  inherit  as  if  they  were 
of  the  whole  blood,"— the  court  stated  that  it  was 
not  reasonable  to  suppose  that  the  legislature,  af- 
ter having  liberally  provided  for  kindred  of  the 
half  blood  in  the  revision  of  the  Indiana  Revised 
Statutes  of  1888  and  1843.  intended  by  the  Revision 
of  1863  to  postpone  them  until  after  there  was  a 
failure  of  all  kindred  of  the  intestate  who  had  the 
blood  of  the  ancestor  from  whom  the  estate  de- 
scended, however  remote  in  degree.  Robertson  v. 
Burrell.  40  Ind.  828  (1872). 

Where  land  acquired  by  descent  was  sold,  and 
the  proceeds  Invested  in  the  purchase  of  other 
lands,  such  lands  are  acquired  by  purchase,  and  not 
by  descent,  devise,  or  gift  within  the  meaning  of 
the  Indiana  Revised  Statutes  relating  to  the  laws 
of  descent,  §  2472.     Orr  v.  White,  106  Ind.  341  a88»). 

Mortgage  liens  upon  land  received  by  will,  and 
subsequently  foreclosed  and  exchanged,  are  not 
acquired  by  gift,  devise,or  descent  from  any  ancest- 
or, but  are  acquired  by  purchase,  and  are  therefore 
not  within  the  meaning  of  the  above  section  of  the 
Indiana  Revised  Statutes.  Comett  v.  Hough,  186 
Ind.  887  (1808). 

Where  the  testator  died  leaving  no  children  or 
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1869,  becftUM  the  preyioot  statutes  provided, 
or  had  been  construed  to  mean,  that  kindred 
of  the  half  blood  and  their  descendants 
should  inherit  equally  with  those  of  the 
whole  blood,  and  that  the  provision  in  favor 
of  the  descendants  of  the  half  blood  was 
omitted  from  the  Revision  of  1863.  It  is  con- 
tended that  such  omission  evinced  an  intent 
to  limit  the  inheritance  of  the  half-blood 
kindred  to  half-brothers  and  half-sisters,  and 
to  cut  o£P  their  descendants.  In  short,  it  is 
contended  that  a  descendant  of  a  half-blood 
brother  or  sister  is  not  kindred  of  the  half 
blood,  and  hence  cannot  inherit  until  the 
legislature  restores  the  provision  in  favor  of 


the  descendants  of  the  kindred  of  the  hall 
blood. 

The  solution  of  the  question  thus  raised 
depends  upon  the  proper  construction  of  see* 
tions  2470,  3472,  Rev.  Stat.  1881  (Buraa' 
Rev.  Stat.  1804,  ^g  2625,  29iSl).  Counsel 
concede  that  these  two  sections  must  be  con- 
strued together,  and,  as  we  may  properly 
say,  they  ought  to  be  construed  as  if  they 
were  but  one  and  the  same  section.  And  yet 
counsel,  having  made  that  concession,  pro- 
ceed to  build  up  their  whole  theory  on  tJie 
absence  of  the  words  **  their  descendants"  from 
the  latter  section.  The  first  section  above 
provides  that  **  if  there  be  neither  father  nor 


father  or  mother  surviving,  Irat  leaving  his  widow 
as  his  sole  heir  at  law,  and  devised  to  her  his  entire 
estate  absolutelv,  and  she  died  Intestate  owninff 
lands  part  of  which  were  those  In  dispute,  the  title 
to  a  portion  of  which  she  acquired  by  a  deed  of 
gift  from  her  busbond,  and  other  portions  by  oon^ 
veyanoe  in  satisfaction  of  a  mortgage  and  by  fore- 
closure, the  court  held  that  such  portion  as  she  did 
not  take  by  way  of  gift,  devise,  or  descent,  under 
Ind.  Rev.  Stat.  1881,  I  2472,  but  were  acquired  by 
purchase,  went  to  the  half  blood  equally  with  the 
whole.    Ibid. 

In  Talbott  v.  Talbott,  17  B.  Moo.  1  a866),  the  ques- 
tion was  whether  the  brothers  and  sisters  of  the 
whole  and  the  half  blood  of  an  infant,  who  derived 
the  estate  under  devise  from  the  common  father, 
took,  upon  the  death  of  such  infant,  as  lineal  de- 
scendants of  the  father  as  though  directly  from 
hfm,  or  as  collaterals  of  the  infant  deriving  their 
right  through  a  common  ancestor,  and  the  court 
construed  the  sections  of  the  Kentucky  Statute 
(Rev.  Stat.  p.  280,  es  3, 9),  as  not  designed  to  alter 
the  character  of  the  descendants,  making  collat- 
erals Uneals,  but  that  the  language  *to  that  parent 
and  his  or  her  kindred  **  merely  Imported  a  restric- 
tion of  the  descent  to  the  kindred  of  that  parent  to 
the  exclusion  of  the  kindred  of  the  other,  as  quali- 
fied lu  the  section;  and  held  that  the  statute  simply 
limited  the  descent  of  the  real  estate  of  an  Infant 
dying  without  imue  to  that  side  of  the  house  from 
which  itoame,  and  therefore  the  half  blood  took 
half  shares  only  with  those  of  the  whole  blood. 

The  Kentucky  statute  (Rev.  Stat.  p.  280, 11  3  and 
9)  does  not  alter  the  well-settled  rules  as  to  collat- 
eral and  Uneal  descents,  the  rule  simply  llmitlDg 
the  descent  of  real  estate  of  an  infant  dying  with- 
out Issue  to  that  side  of  the  house  from  which  It 
came.   IMd. 

In  Pearson^v,  Grioe,  6  La.  Ann.  28S  (18S1).  the 
question  was,  whether  a  sister  of  the  half  blood  of 
the  father  of  the  deoeafed  was  entitled  to  share 
equally  with  a  sister  of  the  whole  blood  of  the 
mother  of  the  deceased:  article  910  of  the  Civil 
Code  providing  that,  among  the  collateral  relations, 
he  who  is  the  nearest  in  degree  excludes  ail  the 
others,  and  if  there  are  several  in  the  same  degree 
they  take  equally  and  by  heads  according  to  their 
number,  the  propinquity  of  consanguinity  being 
established,  by  article  88IS,  by  the  number  of  gen- 
erations, each  generation  being  called  a  degree. 
The  court  held  that  the  language  of  the  articles 
was  free  from  ambiguity,  and  that  the  plain  Import 
of  the  words  applied  equally  to  relations  of  the 
half  and  of  the  whole  blood;  and  that  therefore  in 
collateral  successions  those  of  the  whole  and  those 
of  the  half  blood  shared  alike,  as  under  the  new 
articles  adopted  from  the  French  code,  In  collat- 
eral sucoesrions  the  proximity  of  degree  was  alone 
to  be  looked  to,  without  rsgrard  to  the  question 
whether  the  relationship  to  the  deceased  was  of  the 
whole  or  half  blood. 

By  the  Maryland  laws,  If  a  man  seised  of  an  es- 
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tate  dies  Intestate  leaving  a  brother  of  the  whole 
blood,  who  survives  him  and  dies  without  iesue  and 
without  being  seised,  the  half  blood  of  the  person 
seised  will  inherit.  Chirac  v.  Beinecker,  S7  U.  &S 
Pet  (08,711.  ed.  088  (1829). 

The  above  case  was  dedded  opon  the  prtodpls 
that  a  person  claiming  as  heir  must  prove  himself 
heir  of  the  person  last  seised.   iMd. 

In  Seekamp  v.  Hammer,  2  Harr.  ft  0. 9'(US7),  the 
intestate  died  leaving  a  mother,  a  brother  ot  tue 
whole  blood,  and  four  brothers  and  sisters  of  the 
half  blood.  The  court  held  that  under  the  Mary- 
land Act  of  1796,  chap.  100,  subchap.  11,  8 11«  a  half 
sister  took  a  sixth,  and  that  the  expression,  ''and 
there  shall  be  no  distinction  between  whole  and  half 
blood,**  which  ran  through  the  whole  of  the  snb- 
chapter,  included  the  whole  and  the  half  blcod  in 
the  distribution  of  personal  estate,  there  being  no 
ambiguity  in  that  part  of  the  act. 

Where  the  deceased  died  intestate  leaviiiff  a  oblld 
by  a  first,  and  two  children  by  a  second,  wife,  an- 
other son  being  bom  after  his  decease,  his  first  son 
by  the  second  marriage  dying  without  Issue  before 
the  birth  of  his  brother,  the  question  waswhettier 
or  not  the  complainant,  the  daughter  of  the  testa- 
tor*s  first  marriage, together  with  the ohlldrenof  the 
second  marriage,  were  equally  entitled  to  the  por- 
tion of  the  land  which  descended  to  the  deceased 
brother  from  the  faUier,  or  whether  the  same  de- 
scended to  the  brother  and  sister  of  the  whole 
blood  of  the  second  marriage  to  the  exclusion  of 
the  sister  of  the  half  blood  of  the  first  marriage. 
The  coiut  held  they  were  equally  entitled  to  the 
portion  of  the  land  which  descended  to  the  de- 
ceased brother  from  the  father,  there  being  no  dis- 
tinct ion  to  direct  descents  between  brothers  and 
sisters  of  the  whole  and  half  blood,  where  they  are 
children  of  the  same  father  from  whom  the  estate 
descends,  under  the  Maryland  Act  of  1TB8L  Lowe 
V.  Macoubbin,  1  Harr.  &  J.  5G0  (1806). 

In  Shelfleid  v.  Levering,  12  Mass.  489  (181S),  the  In- 
testate left  a  child  and  widow  him  surviving  the 
child  subsequently  dying  wfthont  having  been 
married,  leaving  brothers  and  sisters  of  the  half 
blood  by  the  former  marriage  of  the  Intestate^ 
widow.  The  court  held  that  such  half  blood  took 
equally  with  the  mother  under  the  Massachusetts 
provisional  act,  which  adopted  the  lauguage  of  the 
English  Statute  of  Charles,  which  was  construed  as 
admitting  the  half  blood  in  the  distribution  of  the 
estate. 

Under  a  Clause  in  a  will  devising  the  residue  of 
the  estate  In  trust  for  the  benefit  of  a  son  during 
life,  and  directing  trustees,  upon  the  sou*S  death 
leaving  no  children  or  descendants  of  childreo,  to 
divide  the  same  **among  the  next  of  kin  of  said  son, 
or  those  persons  to  whom  the  property  would  go 
provided  my  said  sen  owned  the  property  and  be 
died  without  Issue  and  tatesUte,**  It  was  held  that 
the  children  of  the  half  sisters  of  the  testator  took 
equally  with  the  children  of  bis  brotheis  and  sisteri 
of  the  whole  blood  In  the  distribotton,  biy  vtetne  of 
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mother,  the  brothers  mud  siBtert  of  the  intes- 
tate HtIdi;  and  the  descendants  of  such  as 
are  dead  shall  take  the  inheritance  as  tenants 
In  common.*  Counsel  assume,  as  a  foregone 
conclusion,  that  the  language  of  the  section 
above  quoted  excl  tides  brothers  and  sisters  of 
the  hall  blood.  If  they  are  right  in  this,  the 
court  erred  in  its  conclusions  of  law.  Bat, 
if  they  are  wrong,  then  the  court  did  not  err. 
The  statute  uses  the  words  **  brothers  and  sis- 
ters" without  qualification  or  restriction. 
Webster  defines  the  word  **  brother**  to  mean 
a  male  person  who  has  the  same  father  and 
mother  with  another  person,  or  who  has  one 
of  them ;  and  the  word  **  sister, "  as  a  female 


who  has  the  same  parents  with  another  per- 
son, or  who  has  one  of  them  only.  This 
meaning  of  the  words  **  brothers'*  and  **  sis- 
ters** was  adopted  by  this  court  in  oonstruine 
a  similar  statute  fi fcy-five  years  ago,  in  Glark 
▼.  Sproffue,  6  Blaclsf.  412,  418.  This  court 
there  said,  at  pages  414,  415,  that  ''our 
statute  of  descents  and  distribution,  as  is  well 
known,  makes  no  reference  to  the  first  pur- 
chaser. That  statute,  or  so  much  of  it  us  is 
applicable  to  the  present  case,  is  as  follows, 
Tiz.  :  That  the  real  and  personal  estate  of 
any  person  dyin^  intestate  shall  descend  to 
his  or  her  children  or  their  descendants 
in  equal  parts,  that  ii,  to  the  children  of  a 


Masi.  Oen.  Stat.,  chap,  n,  •  S,  providlnsr  that 
IdDdred  of  half  blood  shall  inherit  equally  wJth 
those  of  the  whole  blood  in  the  same  degrree,  the 
plain  purpose  of  the  statute  being  to  admit  the  Idn- 
dred  of  the  half-blood  reladoa  in  different  deflrrees 
to  an  equal  participatioo  in  tbe  dlatrlbution  of  the 
estate,  thereby  obanglDir  the  rule  of  the  common 
law..  Larrabee  v,  Tuclcer,  118  Mass.  5(B  (1875).  Bee 
also  Conant  t.  Kent,  laO  Mass.  178  (1881),  infra,  bead 
VUI. 

la  Michigan  In  lands  acquired  by  purchase  the 
half  blood  inherit  equally  with  the  whole.  Van 
Sickle  V.  Gibsou,  40  Mich.  170  (1879),— where  the  de- 
ceased patent^  the  lands  and  died  seised  without 
haTiog  been  married,  and  without  father  or 
mother,  but  leaving  a  half-sister,  and  after  her  the 
children  of  a  deceased  sister,  the  only  surviving  and 
next  of  Un. 

See  also  Elowley  ▼.  Stray,  8S  Mich.  70  a875);  Hen- 
derson y.  Sherman,  47  Mich.  207  (1888):  and  Ryan  t. 
Andrews,  21  Mich.  2»  (1870).  infrcu  head  Y. 

Under  the  Mlealasippi  Act  of  1846, 1  6,  declaring 
that  if  a  married  woman  "^die  possessed  of  slaves  or 
other  peisonal  chattels  as  her  separate  property** 
leaving  iMue  of  her  body  either  by  a  former  hus- 
band or  by  her  surviving  huslmnd,  such  slaves  and 
personal  chattels  shall  descend  to  her  child  or  chil- 
dren In  equal  shares.  The  children  by  a  first  mar^ 
riage  are  entitled  to  an  equal  share  of  the  deceased 
mother^  property  with  the  children  of  the  second 
marriage.   Marshall  v.  King,  24  Miss.  85  (l8GaS). 

In  Bates  v.  Ck>tton,  32  Miss.  266  (1866),  an  intestate 
during  her  marriage  acquired  separate  property  in 
slaves  under  the  Mississippi  Act  of  1880,  and  died 
leaving  her  second  husband  and  three  children  by 
her  first  marriage  and  three  by  the  second  her  sur- 
viving. The  court  held  that  all  the  children  of  the 
wife,  though  bom  of  different  marriages,  were  en- 
titled to  succeed  to  her  separate  estate.  Marshall 
V.  King,  24  Mias.  00  (18G2).  followed. 

Under  the  New  Hampshire  Statute  of  1780, 
brothers  and  sisters  of  the  half  blood  inherit  with 
the  mother  the  estate  of  a  deceased  brother  or 
sister  of  full  age  who  died  Intestate  and  unmar- 
ried,   dork  V.  Pickerhig,  16  N.  H.  284. 206  (1844). 

Tbe  property  of  a  deceased  not  derived  by  de- 
scent, or  devise  from  his  father  or  mother,  will  fall 
to  his  mother,  the  father  being  dead,  and  to  all  his 
broiheri)  and  sisters,  and  their  representatives  of 
the  half  as  well  as  the  whole  blood.  Preacott  y. 
Corr.  S9  N.  H.  46a.  61  Am.  Dec.  662  (1864). 

In  Pennington  v..  Ogden,  1  N.  J.  L.  m  a796>.  a 
tenHnt  in  fee  devised  property  to  a  son  for  life,  and 
after  his  death  to  his  son  and  the  heirs  of  his  body, 
and  the  grandson  died  having  been  twice  married 
leaving  issue  by  each  marriage,  and  tbe  question 
was  whether  sisters  of  the  whole  hlood  of  the 
psison  last  seised  took  to  the  exclusion  of  the 
■liters  of  tbe  half  blood.  The  court  held  that  the 
listers  of  the  half  blood  were  entitled  to  Uieir  pro- 
portionate »hare  as  oohelis  of  tHe  body  of  the  de- 
ceased (the  grandson). 
«9  L  R.  A. 


In  Arnold  v.  Ben,  Phcenix,  6  N.  J.  L.  862  aSSO).  the 
lands  to  which  title  was  claimed  were  acquired  by 
the  intestate  by  means  of  a  deed  of  gift  from  her 
father.  The  court  held  that,  under  section  8  of  tbe 
New  Jersey  Act,  Maroh  24, 1780,  her  brothers  and 
pisrers  of  the  half  blood  on  the  mother's  side  were 
en  titled  to  inherit  with  the  half-sister  on  tbe  father*! 
side,  in  the  manner  and  proportions  between  male 
and  female  directed  by  the  Ist  section  of  the  said 
Act,  the  property  not  coming  to  the  intestate  by 
descent. 

Where  the  money  came  from  the  mother  by  gift, 
tbe  donee  has  the  right  to  lay  it  out  as  she  pleases, 
and  if  invested  in  kind  it  must  descend  in  the  same 
manner  as  if  the  money  had  been  earned  by  the 
donee*s  own  exertions,  and  therefore  the  whole  and 
half  blood  take  eqnaUy,  the  property  being  ac- 
quired by  purchase,  and  not  by  de8or-.nt.  Cham  plin 
▼.  Baldwin,  1  Paige.  662  (1820). 

In  successions  to  personal  estates,  relatives  of  the 
half  blood  in  equal  degree  of  cognition  to  the  In- 
teatate  take  equally  with  relatives  of  the  whole 
blood,  and  they  also  take  by  repreeentatioo,  where 
representatloti  would  be  allowed  among  relatives 
of  the  whole  blood.  Haliett  v.  Hare,  6  Paige,  816 
(1886). 

Where  the  decedent  at  the  time  of  her  death  left 
no  relatives  in  a  direct  line  of  ascent  or  descent, 
her  nearest  collateral  relations  being  an  aunt  of  the 
half  blood  of  her  father,  and  another  aunt  of  the 
half  blood  on  the  side  of  the  mother,  the  two  aunts 
were  entitled  to  share  equally  in  the  distribution 
of  the  personal  estate.   Ibid, 

Where  the  next  of  kin  of  the  person  last  seised 
were  the  sisters  of  the  whole  blood  of  his  father, 
and  a  descendant  of  a  deceased  sister  of  the  father, 
and  the  brothers  and  sisters  of  the  half  blood  of  tbe 
father,  it  was  held  that,  under  1  Bev.  Stat.,  •  10, 
subdlv.  1,  p.  762.  the  half  blood  took  equally  with 
those  ot  the  whole.  Beebee  v.  Grifling,  14  N.  Y.  286 
a866). 

In  Bmanuel  ▼.  Bnnis,  16  Jones  ft  S.  480a882),  the 
intestate  died  unmarried  and  wit  hout  issue,  leaving 
brothers  of  the  whole  and  half  blood,  and  seised  of 
real  estate  which  descended  to  him  from  a  deoeaaod 
brother  of  the  whole  blood,  to  whom  the  property 
descended  from  the  mother.  Tbe  court  followed 
the  decision  in  Wheeler  ▼.  Clutterbuck,  62  N.  T.  67 
(1878),  holding  that  the  half  blood  took  equally  with 
tbe  whole. 

And  in  Be  Sonthworth,  S  Dem.  217  (1888),  the  de- 
cedent died  intestate  leaving  surviving  him  no 
widow  or  child  or  other  descendant,  and  no  father, 
mother,  brother,  or  sister;  biit  the  children  of  two 
brothers  and  two  sisters  of  the  whole,  and  children 
of  one  brother  of  the  half  blood.  It  was  contended 
that  the  nephews  and  nieces  of  the  half  blood  were 
not  entitled  to  share  in  the  distribution  of  the  de- 
oedent*s  personal  estate,  but  tbe  court  held  other- 
wise, the  next  of  kin  all  being  related  to  the  dece- 
dent **in  equal  degree,**  under  subdivision  0  of  the 
New  Fork  Statute  of  Distribution  (2  Ber.  Btat.  IS. 


550 


Indiana  Supreme  Coctst. 


Feb^ 


deoemsed  child,  the  share  of  their  deceased 
parent ;  if  ^ere  be  no  children,  nor  their  de- 
scendants, then  to  the  father ;  and  if  there  be 
no  father,  then  in  equal  parts  to  the  mother, 
brothers,  and  sisters  of  such  deceased  person 
dying  intestate,   and  to  their  descendants. 


Rev.  Stat.  1831,  p.  907.  In  construine  thi<$ 
statute,  we  are  trammeled  by  no  artificial 
rules.  The  only  question  is,  whether  the 
term  'brothers'  and  'sisters'  necessarily  ex- 
clude brothers  and  sisters  of  the  half  blood. 
It  is  manifest  that  there  is  not  in  the  statute 


1 75),  taklDff  share  and  share  alike,  not  by  represen- 
tation, the  parentis  sbare  In  such  personal  estate. 

See  Valentine  v.  Wetberill,  81  Barb.  S56  (1860), 
bead  Y .,  in  the  aue  of  ancettral  estates. 

In  Pipkin  v.  Ck>or,  6  N.  G.  281  (1813),  the  question 
was  whether  the  defendant,  a  maternal  brother  of 
the  half  blood  to  the  lessors  of  the  plaintiff,  was  en- 
titled to  share  with  them,  the  case  turning  upon  the 
construction  of  the  third  olauseof  the  North  Caro- 
lina Act  of  1784,  refirulatingr  descents.  The  court 
held  that  it  was  the  aim  of  the  lefirislature  to  abolish 
the  rule  of  common  law,  which  totally  excluded  the 
half  blood  from  the  Inheritaoce:  and  to  allow  them 
to  Inherit,  first,  where  there  were  no  nearer  collat- 
eral relations,  and  second,  where  the  brother  or 
sister  of  the  whole  blood  acquired  the  estate  by 
purchase. 

Where  testator  devised  lands  to  his  son  and  his 
heirs,  with  remainder,  in  cace  the  son  died  without 
heir  lawfully  befrotten  of  his  body,  to  his  testator*s 
brother  and  his  heirs,  the  brother  of  the  testator 
dying  before  the  son,  the  question  was  whether, 
upon  the  subsequent  death  of  the  son,  the  neph- 
ews and  nieces  of  the  testator,  who  claimed  as 
heirs  at  law  on  the  paternal  side  of  the  son,  took 
in  preference  to  half  sisters  and  brothers  on  the 
maternal  side,  and  this  depended  on  the  question 
whether  the  son  took  the  estate  by  purchase  or  by 
descent.  The  court  held  that  the  son  took  the  es- 
tate by  purchase  in  the  true  sense  of  the  word,  and 
that  the  half  blood  took  in  preference  to  the  neph- 
ews and  nieces  on  the  paternal  side,  the  fact  that 
the  Act  of  1784  converted  the  estate  tail  as  taken 
by  the  son  into  an  estate  in  fee  simple  not  affect- 
ing the  question.  Baliard  v.  Griflan,  2  N.  G.  Law 
Bepoe.  258  a816). 

Where  the  lands  originally  descended  from  a 
father  to  a  son,  who  died  in  the  year  1808,  seised, 
leavmg  a  paternal  cousin  of  the  whole  blood,  and 
brothers  and  sisters  of  the  half  blood,  by  the  sec- 
ond marriage  of  his  mother,  the  court  lield  the  half 
blood,  although  of  the  maternal  line,  were  entitled 
to  inherit  under  the  North  Oarolina  Act  of  1784, 
chap.  22,  even  though  the  lands  came  to  the  person 
last  seised  by  descent  BaUard  y.  Hill,  7  N.  G.  410 
(1819). 

Where  the  grandfather  devised  the  lands  in  ques- 
tion to  his  grandson  and  died  having,  when  the 
will  was  made,  several  daughters  and  one  son,  the 
father  of  the  grandson,  the  daughters  surviving 
him  and  the  son  dymg  before  him,  the  grandson 
thus  becoming  one  of  the  heirs  at  law,  and  the 
grandson  also  had  two  sisters  of  the  whole  blood, 
one  of  whom  subsequently  died  without  issue,  the 
estate  being  claimed  by  the  children  of  the  mother 
of  the  grandson  by  a  second  marriage,  brothers 
and  slaters  of  the  half  blood  on  the  maternal  line  of 
such  grandson,  as  against  his  surviving  sister  of 
the  whole  blood,— the  question  was,  whether  the 
land  should  be  divided  between  them  and  the  de- 
fendant, the  sister  of  the  whole  blood  of  the  grand- 
son, her  brother,  or  whether  the  latter  should  take 
the  whole.  The  court  held  that  the  grandson  must 
be  considered  as  talting  the  land  by  purchase,  and 
tbat  therefore  the  half  blood  were  entitied  to  in- 
herit equally  with  the  whole  blood,  but  that  If  the 
lands  had  been  taken  by  descent  the  sister  of  the 
whole  blood  would  have  excluded  all  those  of  the 
half  blood.  McKay  v.  Hendon,  7  K.  G.  209, 218  (1819). 

In  Ross  V.  Toms,  9  N.  a  9  (1822),  the  devisee  under 
a  wlli  was  held  to  take  by  purchase,  and  dying  in- 
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testate  his  maternal  half  brother  and  heln  of  a  sla- 
ter of  the  whole  blood  take  equally. 

Where  the  controversy  was  between  the  paternal 
uncle  on  the  one  side  and  a  maternal  aunt  of  the 
half  blood  on  the  other  side,  the  lands  having  de- 
scended from  a  maternal  grandmother  no  portian 
of  whose  blood  fiowed  in  the  veins  either  of  the 
lessor  to  the  plaintiff,  or  of  the  defendant,  the 
court  held  that  both  parties,  being  in  the  same  de- 
gree of  consanguinity  to  the  intestate,  were  equally 
entitied,  although  some  were  of  the  half  blood. 
Pritchard  v.  Turner,  9  K.  a  486  (1823). 

The  only  qualification  < required  by  the  North 
Oarolina  law  in  case  of  a  collateral  descent  is  that 
the  claimant  be  the  nearest  collateral  relation,  and 
in  case  of  a  descended  estate,  that  he  be  of  the 
blood  of  the  first  purchaser,  the  preference  of  the 
male  over  the  female  line,  and  the  whole  over  the 
half  blood,  bemg  entirely  abolished.  Bell  v.  Do 
zler,12N.a888(1827). 

Where  a  father  died  leaving  two  sons,  to  one  of 
whom  he  devised  the  land  in  question,  and  such 
son  subsequently  died  intestate  without  issue 
leaving  a  sister  of  the  whole  blood  and  the  issue  of 
a  sister  of  the  half  blood  on  the  mother's  side,  the 
issue  of  the  sister  of  the  half  blood  took  one  moiety 
of  the  land.  Burgwyn  v.  Devereux,  28  N.  C  663 
(1841). 

If  the  title  of  the  intestate  comes  to  him  by  de- 
scent, the  estate  will  pass,  under  the  Ohio  statute 
regulating  descents,  to  the  brothers  and  sisters  of 
the  intestate,  whether  they  are  of  the  whole  or 
half  blood;  but  if  the  estate  does  not  oome  to  the 
intestate  by  descent,  it  passes  to  the  brothers  and 
sisters  of  the  wh ole  blood  only.  Freeman  v.  Alien, 
17  Ohio  St.  627  (1867). 

In  that  case  the  lands  had  descended  to  the  heirs, 
who  instituted  proceedings  in  partition,  and  one  of 
them  exercised  the  election  to  purchase,  given  by 
section  8  of  the  Ohio  Partition  Act,  and  subse- 
quentiy  died  intestate.  It  was  held  that  the  lands 
acquired  by  him  by  such  election  were  acquired  by 
him  by  purchase,  and  descended  to  his  brothers 
and  sisters  of  the  whole  blood,  but  that  the  re- 
maining land,  which  was  acquired  by  him  by  de- 
scent, passed  to  brothers  and  sisters  of  the  blood  of 
the  ancestor,  whether  of  the  whole  or  half  blood  of 
the  intestate.   Ibid. 

In  Preston  v.  Hoskins,  2  Yeates,  646  (1800>,  the  in- 
testate died  subsequent  to  the  Pennsylvania  Act  of 
April  19, 1794,  leaving  neither  wife  nor  children, 
but  leaving  a  sister  of  the  whole  blood  and  chil- 
dren of  a  brother  and  sister  of  the  whole  blood, 
and  a  sister  and  brothers  of  the  half  blood.  The 
half  blood  were  held  entitied  equally  with  those  of 
the  full  blood,  it  being  a  case  of  casus  omissus  in 
the  Act  of  1794. 

Where  one  acquired  an  estate  by  devise  or  descent 
from  his  father,  and  died  seised,-  his  next  of  ktn  on 
his  father^  side  being  uncles  and  aunts;  the  Penn- 
sylvania Intestate  Laws  of  1833,  SS  7,  8,  and  9,  make 
no  distinction  between  the  whole  and  the  half  blood 
among  such  uncles  and  aunts,  it  being  enou^  for 
inheritance  that  they  are  ^*of  the  blood  of  the  an- 
cestor of  the  mheritance;**  but  in  the  case  of  broth- 
ers and  sisters  inheriting  from  each  other,  the 
whole  blood  are  preferred  under  sections  4  an4  aof 
the  Act.**    Dannerv.ShiaBler,81Pa.289a8B8). 

InGraham*8  Bstate,  6  W.  N.  a  402  (]81«>,  the  in- 
testate died  unmarried  and  wttbout  Issne,  poe- 
sessed  of  personal  and  zeal  estate,  among  the  latter 
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may  lecislative  intention  expressed  to  exclude 
the  half  blood.  If  it  is  excluded,  then,  it  is 
upon  general  principles  of  law,  not  from  any 
positive  enactment.  According  to  the  uni- 
form construction  which  the  English  statute 
of  distributions  has  reoelTed,  especially  since 


the  decision  of  the  case  of  Orooke  r.  Watt,  2 
Vem.  124,  a  brother  of  the  half  blood  is  a 
brother  within  the  meaning  of  the  law.  That 
statute  directs  that  the  personal  estate  of  an 
intestate,  under  certain  circumstances,  shall 
be  distributed  among  the  next  of  kin  in  equal 


of  whtoh  were  ground  rents,  Jeavlnv  her  sarvivlng 
cousins  of  tbe  whole  blood,  chlldrea  of  uncles  on 
the  part  of  ber  fatber^  and  aunt  of  the  whole  blood 
on  tbe  part  of  tbe  mother,  and  two  cousins,  chfl- 
dren  of  an  aunt  of  tbe  half  blood  on  the  part  of  the 
mother,  the  latter  claiming  to  share  In  the  dlstrl- 
hutlon  on  an  equal  f  ootlns  with  those  of  the  whole 
blood.  The  court  held  that  tbe  cousins  of  the  half 
blood  were  to  participate  In  the  distribution  of  the 
fund,  which  arose  as  wholly  from  personal  estate. 
In  Dorsey  ▼.  Van  Horn,  9  W.  K.  C.  96  (1079),  the 
bUl  set  forth  that  the  intestate  died  seised  of 
ground  rents  purchased  by  her,  leaving  eigrbt  cous- 
ins of  the  whole  blood  and  two  of  the  half  blood, 
and  prayed  partition  amonfr  those  of  the  whole 
blood  only,  but  the  court  held  that  the  cousins  of 
the  half  blood  were  entitled  to  take,  distingruisbinff 
the  case  from  Lane's  App.  28  Pa.  487  (1867);  Brenne- 
man*s  App.  40  Pa.  115  (1861),  and  Hayes*  App.  7  W. 
N.  0.11(1879). 

In  Davis's  Bstate,  9  W.  N.  C.  479  (1881),decea8ed  died 
intestate,  unmarried  and  without  issue,  leavioR  as 
his  heirs  at  law  and  next  of  kin  first  cousins, 
some  of  the  half  and  others  of  the  whole  blood, 
seised  inter  aUa  of  real  estate  part  of  which  was 
acquired  by  purchase  and  part  by  descent  from  a 
brother  who  had  purchased  it  and  died  intestate, 
unmarried,  and  without  issue.  A  petition  for  par* 
tition  being  filed  by  the  cousins  of  the  half  blood, 
the  court  held  that  under  tbe  Pennsylvania  Acts 
of  April  8, 1883,  and  April  87, 18S6,  the  children  of 
deceased  uncles  or  aunts  of  the  half  blood  were 
entitied  to  share  with  those  of  the  whole  blood,  the 
distribution  belngrnuide  per  sMfpo  under  the  latter 
act.  even  though  the  parties  stood  in  tbe  same  de- 
gree of  consanguinity  to  the  intestate. 

The  ezpreasions  in  the  Pennsylvania  Act  of 
April,  18B8,  as  to  the  preference  fflven  to  the  whole 
blood,  being  confined  to  the  case  of  the  inherit- 
ance of  real  estate  by  brothers  and  sisters  and 
their  descendants,  tbe  rule  of  construction  excludes 
the  Implication  that,  in  any  other  case,  such  pref- 
erence was  intended;  while  the  fact  that.  In  pro- 
viding for  inheritance  by  the  next  of  kin,  personal 
estate,  as  to  which  there  is,  concededly,  no  distinc- 
tion of  blood,  is  blended  with  real  estate—the  lat- 
ter being  subject  only  to  the  provision  that  no  es- 
tate of  inheritance  therein  shall  pass  to  one  not  **of 
the  blood*^  (that  is,  either  of  tbe  whole  or  halt 
blood)  of  tbe  first  purchaser,  showing  conclusively 
and  affirmatively  that  the  omission  in  the  case  of 
the  next  of  kin  was  not  accidentaL  Davis's  Bs- 
tate, stipfti,  dtlng  Baker  ▼.  Chalfant^  6  Whart.  477 
OUO),  and  Danner  v.  Shissler,  81  Pa.  »9  a868). 

The  above  case  was  followed  in  Kiegers  App., 
12  W.  N.  G.  179  (1882),  wherein  first  cousins,  the 
children  of  deceased  uncles  and  aunts  of  the  whole 
blood,  and  first  cousins  of  deceased  uncles  and 
aunts  of  the  hhlf  blood  only,  were  upon  partition 
brought  by  one  of  the  half  blood,  held  equally  en- 
UUod. 

In  Lynch  v.  Lynch,18S  Pa.  428  (1890),  a  testator  who 
had  acquired  the  real  estate  by  purchase  died 
ieised,  leaving  a  widow  and  one  child  him  sur- 
vivlng,  the  latter  subeequentiy  dying  leaving  a 
widow,  the  plaintiff  in  the  action,  but  withou  t  issue, 
the  testator's  widow  also  dying  prior  to  action.  By 
wUl  the  testator  devised  the  real  estate  to  his  wife 
for  life,  remainder  to  his  son  for  life,  with  remainder 
hi  fee  to  the  issue  nf  the  son,  if  any,  living  at  the 
thne  of  the  first  llfe-tenant's  decease,  and  in  default 
of  such  imie  for  obaritable  uses.  The  trust  for 
WL.RA. 


the  charity  being  declared  absolotely  void,  the  uU 
timate  remainder  went  to  the  residnary  legatee  or 
devisee,  next  of  kin  or  heirs  according  to  law.  Tbe 
court  held  that*  there  being  no  residuary  legatee, 
the  remainder  overpassed  under  the  intestate  laws 
to  the  son  and  heir  at  law,  who  therefore  took  the 
fee  subject  to  his  mother's  life  estate,  and  that  as 
he  died  without  Issue  such  estate  went  to  the  next 
of  kin  tfho  were  the  brothers  and  slsten  of  the 
half  blood  (Of  the  intestate's  father)  and  to  a 
brother  of  the  whole  blood, who  took  equally,  there 
t>elng  no  distinction  between  the  whole  and  half 
blood,  all  being  of  the  blood  of  the  first  purchaser 
under  the  8th  section  of  the  Pennsylvania  Act  of 
April  8, 1888.  Danner  ▼.  Shissler,  81  Pa.  289  (1868), 
and  Parr  v.  Bankhart,  22  Pa.  291  (1868),  followed. 

Where  the  estate  was  devised  to  a  daughter  In 
fee,  and  upon  her  death  descended  to  her  children, 
two  of  whom  died  intestate  and  without  issue,  the 
third  becoming  heir  to  her  brothers  and  seised  of 
the  whole  estate,  who  subsequently  died.  It  was 
held  that,  under  the  provisions  of  tbe  Rhodo  Island 
Statute  of  1822,  two  thirds  of  the  estate  which 
was  acquired  by  the  last-mentioned  deceased  from 
deceased  brothers  and  Ulster,  descended  to  the 
children  of  the  husband  of  the  testator's  daughter 
by  a  former  mainaffe,  being  half-blood  brotheiB 
and  sisters,  the  remaining  third,  which  came  im- 
mediately by  descent  from  the  mother,  going  to 
the  heirs  of  the  whole  blood  of  the  testator.  Gard- 
ner v.OolUns,  27  CT.  &  2Pet. 88,7  L.  ed.  847  a828). 

Where  the  intestate  died  without  Issue,  and  the 
estate  came  to  her  by  descent  from  a  deceased 
brother,  it  was  held  that  her  mother,  brothers,  and 
sisters  took  equally,  being  of  the  same  degree  of 
kindred  with  the  intestate,  aooordlng  to  the  rules 
established  by  the  Rhode  Island  Statute  of  1882. 
Smith  V.  Smith,  4B.  L  1  0864). 

In  Guerard  v.  Guerard,  4  Detauss.  Eq.  406,  noCe 
(1818),  it  was  held  that  in  cases  of  remoter  relation 
not  within  the  cases  enumerated  In  the  South  (Jar- 
oUna  Statute  of  1791,  tbe  half  blood  in  the  same  de- 
gree with  the  whole  blood  took  equally. 

But  in  Ex  parte  May,  2  Rich.  L.  81  (1846)  under 
the  fourth  section  of  the  South  Oarolina  Act  of 
1791  (6  SUt.  at  L.  1<B)  the  children  of  a  predeceased 
brother  were  not  entitled  to  take  with  his  uncles, 
brothers  of  the  intestate  of  the  half  blood,  section 
7  only  providing  fOr  them  to  come  in  as  next  of 
kin,  the  legislature  when  providing  for  brothers' 
and  sisters'  children  of  the  whole  blood,  and  also 
for  brothers  and  sisters  of  the  half  blood  carefully 
abstaining  from  bringing  in  their  children.  The 
court  further  construed  the  act  as  providing  that 
if  there  had  been  no  brother  or  sister  of  the  half 
blood,  then,  under  section  7,  the  children  of  a  de- 
ceased half  brotber  or  stater  would  have  come  In 
as  next  of  kin,  the  act  maldngfio  special  provision 
for  the  half  blood  after  brothers  and  sisters. 

In  that  case  the  intestate  left  neither  wife  nor 
child,  nor  lineal  descendent,  nor  lineal  ancestor, 
nor  brother  nor  sister  of  the  whole  blood,  nor 
children  of  such  brother  or  sister,  but  left  brothers 
of  the  half  blood  and  children  of  a  predeceased 
brother  of  the  half  blood. 

Where  a  father-ln-kiw  conveyed  land  to  his  son- 
in-law,  who  devised  it  to  his  wife  and  died  without 
issue,  leaving  brothers  of  the  half  blood  on  the 
mother's  side,  and  brothers  and  staters  of  the  whole 
blood  who  survived  him,  the  half  blood  were  held 
entitled  to  Inherit  equally  with  the  whole  blood. 
Niool  V.  Dupree,  7  Terg.  416  (1886)^ 
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decree.  When  the  next  of  kin  are  brothers 
and  eisters,  no  distinction  is  made  between 
those  of  the  whole  and  half  blood.  Being 
lelated  to  the  intestate  by  blood,  the  hair 
blood  as  well  as  the  whole  blood  are  within 
the  deji^ree  mentioned  in  the  statute.    And  in 


Trae^  y.  Smith,  2  Lot.  178,  It  ia  said  that  a 
brother  of  the  half  blood  is  a  'brother*  as 
well  as  a  brother  of  the  whole  blood.  The 
construction  given  to  that  statute  shows  that» 
except  where  an  artificial  rule  of  evidence  has 
been  introduced  for  a  special  purpose,  the 


In  Bdwards  v.  Barksdale,  RUey.  Bq.  l^  %  HIU, 
Bq.  416  0886),  the  oommtaloner  found  that  the  next 
of  kin  of  the  Intestate  were  a  flistoousin  of  the 
whole  blood  and  four  first  cousins  of  the  half 
blood,  and  theoourt  held  that  the  oouslnt  of  the 
half  blood  were  equallj  entitled  with  the  cousin 
of  the  first  blood  as  next  of  kin  of  the  Intestate  In 
equal  degree,  as  the  half  blood  could  not  be  post- 
poned by  one  desrree.  • 

Under  the  South  Carolina  Act  of  186S,  declaring 
that  every  child  theretofore  bom  is  the  legitimate 
ehlld  of  its  mother,  half  brothers  and  sisters  of  an 
intestate  are  entitled  to  inherit  with  him  where 
they  have  a  common  mother,  especially  where  she 
has  been  separated  from  previous  husbands  by  sale 
and  removal,  equivolent  to  a  divorce  or  release  a 
vinculo  matrimonii  before  her  marriage  to  his 
father  according  to  plantation  custom,  with  the 
owner's  consent.  Clement  v.  Rtley,  88  B.  C.  66 
(1800). 

Where  an  intestate  died  without  issue,  seised  and 
possessed  of  real  and  personal  este to  derived  from 
bis  father,  lea  ring  brothers  and  sisters  of  the  whole 
blood  and  a  sister  of  the  half  blood  on  the  part  of 
the  mother,  the  half  blood  were  held  entitled  to 
take  equal  shares  in  the  personal  estate,  the  real 
estate  descending  to  the  brothers  and  sisters  of  the 
whole  blood,  the  half  sister  on  the  maternal  side 
having  no  inheritable  blood.  Deadrick  v.  Armour. 
10  Humph.  688, 607, 606  (1890). 

In  Nesbitv.  Bryan,  1  8wan,tfB  (186S),  plaintlffls 
claimed,  as  the  paternal  uncles  and  aunts  of  an  in- 
testate dying  without  issue,  property  which  de- 
scended to  the  deceased  from  bis  father,  the  de^ 
f  endants  being  the  maternal  brothers  and  sisters  of 
the  half  blood.  The  contention  was  that  as  the  es- 
tate was  derived  by  descent  from  the  ancestor  of  the 
intestate,  the  plaintiffs  were  entitled  to  Inherit  in 
preference  to  the  half  Uood  of  the  maternal  line, 
npon  the  gronnd  that  the  plaintiffs  were  and  the 
defendants  were  not  of  the  blood  of  the  ancestor 
from  whom  it  descended,  but  the  court  held  that 
under  the  Tennessee  Act  of  1781,  chap.  8S.  18,  the 
half  blood  were  entitled  to  inherit. 

The  extent  of  the  exception  or  qualification  con- 
tained In  the  Tennessee  Act  of  1784  is  only  to  ex- 
clude, or  rather  to  postpone,  the  half  blood  of  the 
line  from  which  the  estate  did  not  descend,  until 
the  line  of  brothers  and  sisters  from  which  the  in- 
heritance descended  is  exhausted,  there  being 
nothing  in  the  proviso  Indicating  a  design  to  carry 
the  exdusioa  of  the  former  further  than  this.  The 
conclusion  that  the  legislature  meant  only  the 
line  of  brothers  and  sisters  of  the  blood  of  the  an- 
cestor from  whom  the  estate  had  descended,  aod 
not  the  whole  line  of  collateral  kindred,  being  al- 
most irresistible  from  the  words  *nintil  such  line  is 
exhausted  of  the  jialf  blood.**  Nesbit  v.  Bryan,  1 
Swan,  468,  471  0868). 

Not  only  where  the  line  of  brothers  and  sisters  of 
the  half  blood  on  the  part,  of  the  ancestor  from 
whom  the  estate  descended  Is  exhausted,  does  the 
estate  descend  to  the  half  blood  of  the  other  Une, 
but  also  where  the  intestate  dies  without  brothers 
or  sisters  of  the  whole  or  half  blood  on  the  side  of 
the  parent  from  whom  the  inheritance  came,  but 
having  brothers  or  sisters  of  the  half  blood  of  the 
other  line,  the  latter  will  inherit  under  the  Itennes- 
secActof  1784,  chap.  SB.   ibid. 

See  this  case  further  upon  the  question  of  the 
construction  of  the  pirovlso  therein  In  relation  to 
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ancestral  estates,  in/ro,  head  V.,  and  Chaney  t. 
Barker,  8  Baxt.  424  0874).  infra,  head  YUL 

Where  the  intestate  left  brothers  and  sisters  of 
the  half  blood  and  childreo^of  brothers  and  ststprs 
of  the  whole  blood  him  surviving,  the  brothers  and 
sisters  of  the  half  blood  were  held  equally  eDtitlcd, 
the  children  of  either  predeceased  brothers  or  sis- 
ters of  the  whole  blood  taking  a  snare  equal  to  the 
share  of  such  brothers  and  sisters  of  the  half 
blood,  under  the  South  Carolina  Act  of  179L I  U 
clause  6,  which  regulated  the  distribution  of  both 
real  and  personal  estate,  under  the  6th  clause  of 
which  the  brothers  of  the  half  blood  and  the 
nephews  of  the  whole  blood  were  entitled  to  the 
succession,  the  only  question  being  as  to  the  pro- 
portiooB  in  which  they  shared  theestate.  FWder  r. 
Folder,  6  Rich.  Bq.  600  (1858). 

The  whole  and  half  blood  have  equal  rights  te 
the  distribution  of  personal  estate  under  the  Ten- 
nessee law.    Kyle  v.  Moore,  8  Sneed,  18B  (1856). 

So  where  property  has  been  received  by  gift 
from  a  father,  brothers  and  sisters  of  the  half 
blood  take  equally  with  the  sisters  of  the  whole 
blood,  under  section  2420,  subsection  8,  of  the  Ten- 
nessee Code.  Prichitt  v.  Kirkman,  2  Tenn.  Ch.  an 
<1876). 

Where  there  are  no  descendants  of  the  whole 
blood,  the  half  brothers  and  sisters  are,  by  the  Texas 
statutes,  entitled  to  the  entire  portion  which  de- 
scended to  the  brothers  and  sisters,  they  not  being 
excluded  by  the  act.  Marlow  y.  King,  17  Tex.  17T 
(1856). 

In  Hatch  v.  Hatch,  21  Vt  400  (1848}.  the  Intestate 
died  leaving  no  issue,  widow,  father,  mother, 
brother  or  sister,  his  nearest  surviving  relatives 
being  children  of  a  deceased  brother  and  sister. 
some  of  the  whole  and  some  of  the  half  blood,  and 
grandchildren  of  some  of  his  deceased  brothers  and 
sisters,  the  parents  of  the  said  grandchildren  hav- 
ing also  predeceased  the  Intestatew  The  court  af- 
firmed the  order  of  the  probate  oonrt,  which  de- 
creed the  estate  to  the  children  of  the  intestate*a 
brothers  and  sisters,  both  of  the  whole  and  half 
blood  equally,  and  excluded  the  grandchildren,  the 
Vermont  statute  decreeing  that  the  kindred  of  the 
half  blood  shall  inherit  equally  with  those  of  the 
whole  blood  in  the  same  degree.  Yt.  Bev.  Stat, 
chap,  62.  8  L 

The  5th  subdi  vision  of  section  l,ohapter  68,  of  the 
Wicconaln  Revised  Statutes  provides  that  if  the  in- 
testate shall  leave  no  issue,  no  widow,  and  no  fa- 
ther, mother,  brother,  nor  sister,  his  estate  shall  de- 
scend to  his  next  of  kin  in  equal  degree  with  cer- 
tain exceptions  therein  provided;  and  the  4th  section 
provides  a  degree  of  kindred  sluUl  be  computed  ao- 
cordlng  to  the  rules  of  the  civil  law,  and  kindred 
of  the  half  blood  shall  inherit  equally  with  the 
whole  blood  in  the  same  degree  with  certain  excep- 
tions, and  therefore,  where  the  claimants  were  all 
in  equal  degree  of  kindred  computed  according  to 
the  rules  of  the  civil  law  and  not  within  the  excep- 
tions, the  half  blood  take  equally  with  the  whole 
blood  under  the  statute.  McCcacken  y.  Bogers,  6 
Wis.  278  (1868). 

When  an  Intestate  died  leaving  a  mother,  and 
nieces,  and  nephews  of  the  half  blood  him  surviv- 
ing, they  were  held  entitled  to  take  per  stirpes. 
Moore  v.  Oonner  (Ya.)  20  8.  B.  Bep.  986  (1880). 

Y,  Inthaeassa/oneesCftilesCciess. 
In  aUowIng  Inheiltanos  by  the  half  blood  tfa«  legb 
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word  'brother'  does  by  law  mean  as  well  a 
brotber  of  the  half  as  of  the  whole  blood. 
Following  that  construction,  and  applying 
the  same  rules  to  the  construction  of  our  stat- 
ute, we  think  the  right  of  the  complainants 
to  participate  in  the  distribution  of  the  per- 


sonal estate  of  their  deceased  brother  i 
clearly  established.  And  so  we  think  they 
are  also  entitled  to  a  partition  of  the  veal 
estate  of  the  deceased.  ...  In  deciding 
the  question  before  us  we  are  aided  by  a  few 
decisions  which  have  been  made  in  tlie  courts 


Matures  of  the  ▼arioos  states  have  invarlablF  pre- 
ferred thoee  of  the  blood  of  the  deceased  anoestor, 
where  such  estates  pass  by  descent,  devise,  or  gift 
of  some  ancestor,  those  not  of  the  blood  of  tae 
ancestor  being  rejected  or  excluded. 

This  win  be  found  to  be  tbe  case  In  Alahama,  Ar- 
kanoBS,  Oalifomia,  Dakota,  Delaware,  Idaho,  Indi- 
ana, Michigan,  Mlonesota,  MIraimppI,  Montana, 
NetJraska,  Nevada,  New  Hampshire,  New  York, 
North  OaroUna,  Ohio,  tthode  If>land,  Utah,  Vermont, 
and  Wlsconaln.  The  wording  of  tbe  secdona  of  the 
different  state  statntee  to  not,  however,  identical. 
andCthe  reader  is  therefore  referred  thereto  for  fur- 
ther Information. 

In  North  Carolina  and  Tennessee  the  Statute  of 
Hm  relates  only  to  descended  estates. 

The  Alabama  Civil  Code,  ed.  1886,  fi  1919,  p.  468, 
provides  that  there  shall  be  no  distinction  made  be- 
tween the  whole  and  the  half  blood  In  the  same  de- 
gree, unless  the  Inheritance  came  to  the  intestate 
by  descent,  devise,  or  gift  from  or  of  some  one  of 
his  ancestors;  In  which  case  all  those  who  are  not 
of  the  tdood  of  such  ancestor  are  excluded  from 
the  Inheritanoe  as  against  those  of  the  same  de- 


In  Ooz  r.  Clark,  9B  Ala.  tfO,  404  (1891),  the  court 
stated  that  but  for  the  words  **as  against  those  of 
the  same  degree,**  tt  would  have  followed  the  deci- 
sions In  other  states,  that  those  who  are  not  of  the 
blood  of  the  ancestor  from  whom  the  inheritance 
csame  were  excluded  until  that  line  was  exhausted, 
the  exdnslon  of  those  who  are  not  of  tbe  blood  of 
the  ancestor  from  whom  the  inheritance  came  not 
extending  to  the  exhaustion  of  that  ancestral  line» 
but  only  when  there  are  those  of  that  Une  in  the 
same  degree,  the  **same  degree**  not  affedting  the 
tights  of  lineal  descendants  or  the  descendants  of  a 
brother  or  sister  of  the  ancestral  line  of  inherit- 
anoe.  See  this  case  further,  mipra,  head  IT. 

Such  language  has  been  construed  ^'to  limit  the 
qualified  preference  of  the  whole  over  tbe  half 
blood  to  estates  which  the  Intestate  inherited  as 
opntradistlngnlshed  from  those  otherwise  ac- 
quired by  him.**  Batman  v.  Eatman,  88  Ala.  478 
<1888):  Stall  worth  v.  Stallworth,  »  Ala.  76  0868). 
See  these  cases  aiipra,  head  IV. 

In  Hitchoook  v.  Smith,  8  Stew,  ft  P.  (Ala.)  » 
(1833).  the  question  was  whether,  under  provteions 
of  the  Alabama  statute  preferring  kindred  of  the 
whole  blood  in  equal  degree,  the  brothers  and  sis- 
ters of  the  half  blood,  or  the  nephews  or  nieces  of 
the  whole  blood,  were  to  be  preferred.  The  court 
held  that  under  the  statute  tbe  descendants  of 
brothers  and  sisters  as  to  all  other  kindred  occu- 
pied precisely  the  same  situation  which  their  par- 
ents did,  and  that  the  children  of  a  deceased 
brother  of  the  whole  blood  were  to  be  preferred 
to  the  brothers  and  stoters  of  the  half  blood. 

Where  slaves  constituted  the  bulk  of  the  intes- 
tate*s  estate,  whloh  descended  to  her  from  her 
father,  they  were  distributed  to  her  halt  brother 
and  sister  of  the  blood  of  the  father,  brothers  and 
■isters  of  the  half  blood  on  the  mother*s  side  being 
excluded,  by  virtue  of  sections  URV  and  U61  of  the 
Alabama  Code;  but  the  money  which  was  the  pro- 
duct of  tbe  hire  of  the  lntestate*S  slaves  after  they 
bad  been  distributed  to  her  was  held  not  an  In- 
heritance, not  coming  to  her  by  descent,  devise,  or 
gift,  and  was  therefore,  under  section  1676  of  the 
Code,  equally  distributable  between  brothers  and 
sisters,the  children  of  the  father  and  the  children  of 
the  mother.  Johnson  v.  Copeland,  86  Ala.  681  (1860). 
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With  reference  to  the  Kkh  section  of  the  Arkan- 
sas Statute  (pt.  1)  tt  has  been  stated  that  the  mani- 
fest Intention  of  the  legislature  was  to  preserve 
ancestral  estates  In  the  line  of  the  blood  whence 
they  came:  the  section  being  a  partial  adoption  or 
recognition  of  the  common-law  principle  which 
followed  the  line  of  the  blood.  Kelly  v.  MoGulre, 
16  Ark.  666,682  (1866). 

In  the  above  case  the  lands  descended  to  the  in- 
testate, and  were  claimed  by  his  half  sisters,  and 
tbe  court  held  that  under  the  construction  placed 
upon  the  above  statute  they  were  excluded  by  an 
express  provision,  not  because  they  were  of  the 
half  blood  merely,  but  because  the  estate  was  an- 
cestral, the  claimants  not  bBing  of  the  blood  of  the 
ancestor  who  transmitted  It  to  the  Intestate;  and 
that  upon  tbe  same  principle  the  1ntestate*s  mother 
and  all  his  kindred  on  her  side  were  peremptorily 
excluded,  only  his  paternal  kindred  being  entitled 
to  Inherit,  but  that  the  sisters  of  the  half  blood,  as 
next  of  kin  of  the  intestate,  were  entitled  per  cap- 
ita %hare  and  share  alike  to  his  own  personal  es- 
tate, to  the  exclusion  of  all  other  persons.  Kelly 
▼.  MoGuire,  16  Ark.  666, 660  (18B5). 

A  full  construction  was  placed  upon  the  Arkan- 
sas statute  by  tbe  court  In  that  case,  showing  the 
degrees  In  which  the  whole  and  half  blood  took; 
the  half  blood  and  their  descendants  tHking  per- 
sonalty as  well  as  realty,  equally  with  tbe  whole 
blood,  except  that  they  are  excluded  from  real  es- 
tate when  ancestral,  if  they  lack  the  blood  of  the 
transmitting  ancestor,but  not  if  they  can  show  that 
they  are  of  tbe  blood  of  tbe  ancestor  from  whom 
it  was  transmitted  to  the  Intestate.  Kelly  v.  Mo- 
Guire, 16  Ark.  556.  688,  609,  600  (1865). 

Here  the  court  held  that  the  first  seetlon  of  the 
Arkansas  Statute  was  general  and  comprehensive 
and  embraced  aU  lands  whether  ancestral  or  newly 
acquired,  subject  to  exceptions  relating  to  real  es- 
tate alone,  the  section  constituting  the  table  by 
which  real  estate  descended  and  personal  property 
was  distributed;  the  design  of  tbe  legislature  being, 
where  there  were  descendants  of  the  intestate,  to 
send  down  both  to  them,  per  e^rpCta  if  In  equal  de- 
gree, and  per  stirpes  If  in  unequal  degree,  without 
any  regard  to  the  fact  as  to  how  the  property  had 
been  acquired;  and  as  to  personal  property,  where 
there  were  no  descendsnts  of  the  Intestate,  collat- 
erals take  In  the  same  way  as  desoendants.  If  there 
had  been  any,  without  Inquiry  as  to  how  It  was  ac- 
quired, and  per  capita  If  in  equal  degree  and  per 
stirpes  If  in  unequal  degree.  Kelly  ▼.MoOulre,  16 
Ark.  666,  689  (1866). 

In  Scull  Y.  Vauglne,  15  Ark.  696  a844),  the  court 
approved  of  the  construction  placed  upon  the  Ar- 

Dsas  statute  of  descent  and  distribution  as  to 
real  estate  acquired  by  descent,  as  laid  down  by  the 
court  in  Kelly  v.  MoGulre,  supra. 

And  in  Oliver  v.yance,  84  Ark.  664  (1879),-the  laws 
as  so  construed  were  considered  as  stars  decisis. 

The  rules  of  descent  and  distribution  as  deduced 
from  the  provisions  of  the  Arkansas  statute  by  the 
court  In  Kelly  ▼.  McGuire,  supra,  have  been  fol- 
lowed In  that  state  until  they  have  become  rules  of 
property,  so  much  so  that  the  rules  in  Kelly^s  Case 
have  been  oftener  cited  and  are  more  familiar  than 
the  rule  in  8heIley*S  Case,  1  Coke,  88,  and  it  must 
now  be  left  to  the  legislature  to  disturb  them  if 
right  and  Justice  may  ever  seem  to  require  It. 
Oliver  v.  Vance,  supra. 

Real  estate  coming  from  a  relative  tn  blood  of  a 
father  must  be  considered  as  ancestral,  the  cnn^* 
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of  our  own  oonntrj.  In  tb«  case  of  Otvrdner 
y.  CoUinB,  3  Mason,  896,  Fed.  Cas.  No. 
6, 223,  a  statute  of  the  state  of  Rhode  Island, 
which,  except  that  it  is  ezclusiYely  a  statute 
of  descents,  is  in  almost  all  other  respects 
similar  to  our  Statute  of  1881,  came  under 


consideration.  The  terms  of  the  sfeatate  are : 
'When  any  person  ha  vine  title  to  anj  real 
estate  of  inheritance  shall  die  intestate  as  to 
such  estate,  it  shall  descend  and  paaa  in  equal 
portions  to  his  or  her  kindred  in  the  follow- 
ing course :    To  his  or  her  children  or  their 


in  Kelly's  Oase  (Kelly  ▼.  MoGuire,  U  Ark.  666  (1866). 
not  meaDiner  t  bat  in  saoh  oases  the  donor  or  devisor 
becomes  himself  the  proposttus  from  whioh  the  de- 
■oeot  was  to  be  .traced,  the  person  last  in  title  to 
possession  or  last  Invested  with  tbe  vested  re- 
mainder remaiolDff  tbe  proposidis  whose  nearest 
heirs  are  to  be  traced,  such  heirs  belnff  of  the  blood 
of  tbe  person  from  whom  tbe  benefit  came.  Oliver 
v.  Vance,  nipro. 

An  estate  given  by  a  paternal  uncle  to  ancestral 
as  if  it  descended  from  the  father,  coming  of 
bounty  from  one  of  the  father*s  blood,  and  tbe 
same  rule  would  apply  on  the  mother's  side.    Ibid, 

Wbere  land  devtoed  to  a  daughter  descended  on 
her  death  to  her  son,  who  died  intestate  and  with- 
out issue,  and  without  brothers  and  sisters  or  their 
lepresentativee,  it  was  hekl  that  the  land  was  no 
longer  to  be  construed  as  ancestral  estate,  and  that 
it  descended  to  the  next  of  kin  of  the  sou,  though 
not  of  the  blood  of  the  testator.  Clark  r.  Shailer, 
4%  Conn.  119  (1878). 

Under  the  construction  placed  upon  the  Infllana 
statutes  (see  page  6i7,  amit\  stoters  and  brothers  of 
the  half  blood  will  only  be  postponed  to  those  who 
are  of  tbe  blood  of  the  ancestor  from  whom  the 
lands  descend,and  uncles  and  cousinsof  the  blood  of 
Bucb  ancestor  wiU  not  have  preference,  and  where 
no  brothers  or  sisters  of  the  blood  of  such  ancestor 
survive,  brothers  and  sisters  not  of  such  blood  will 
Inherit.    Robertson  v.  BurreU,  40  Ind.  8S8, 886  (iSflZi, 

Kindred  of  the  half  blood  inherit  equally  in  In- 
diana, except  m  case  of  estates  coming  by  gift,  de- 
Tlse,  or  descent  from  an  ancestor,  when  the  whole 
blood  only  inherit.  Armlngton  v.  Armlngton,  28 
Ind.  74  OSffD. 

In  Ck>x  V.  I£atthew8, 17  Ind.  887  (1861),  an  intestate 
died  seised,  leaving  a  widow  and  a  daughter,  the 
daughter  dying  without  issue,  or  brother,  or  stoter, 
or  their  descendants,  but  leaving  uncles  and  aunts 
half  blood  of  the  father.  The  father  of  the  intes- 
tate bad  also  issue  by  a  first  wife.  The  widow  of 
the  intestate  married  again  and  had  two  children, 
a  son  and  a  daughter,  after  the  decease  of  the  in- 
testate's dauKbter.  Upon  the  death  of  tbe  daugh- 
ter, the  lands  descended  to  the  brothers  and  sisters 
of  the  intestate  (the  father),  though  of  the  half 
blood  only,  to  the  exclusion  of  her  brothers  and 
sisters  of  the  half  blood  through  the  maternal  line, 
who  were  equal  in  degree  with  the  half  brothers 
and  sisters  on  the  paternal  side,  half  brothers  and 
sisters  born  after  the  death  of  such  dauRrbter  not 
being  entitled  to  take  tbe  estate  from  tbe  uncles 
and  aunt  in  whom  it  bad  become  vested,  the  doo- 
trine  of  shifting  descents  not  prevailing  in  Indiana. 

Vt'here  an  intestate  died  leaving  one  child  by  a 
tnt  marriage,  and  one  by  a  second  marriage,  and 
his  second  wife  him  surviving,  upon  tbe  latter 
dying  seised  of  her  third  without  having  married 
again,  it  was  held  that  the  husband's  estate  upon 
bis  death  went  to  the  widow  and  his  two  children 
in  thirds,  and  that  upon  her  decease  her  child,  to 
the  exclusion  of  the  half-sister  of  such  ohUd,  was 
entitled  to  her  share,  the  widow  being  the  ancestor, 
and  tbe  kindred  mentioned  in  the  Indiana  statute 
being  kindred  of  the  person  last  seised.  Smith  v. 
Smith,  23  Ind.  203  (1864);  McMakin  v.  MoMlohnels,  28 
Ind.  46^,  4(»  (1864). 

A  widow  inherits  in  fee  subject  only  to  such 
qualifications  as  are  prescribed  by  the  statute  of 
descent,  p.nd  therefore  the  children  of  her  husband 
by  hto  former  marriage,  not  being  of  the  blood  of 
such  widow,  cannot  inherit  lands  of  which  she  died 
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seised  in  fee.  MolCakln  v.  Michaels,  SB  Ind.  4B 
(1864),— in  which  case  the  widow  acquired  tbe  tand 
by  purchase  at  a  oommissioner's  sale.  See  also 
Heavenridge  v.  Nelson,  66  Ind.  90  (1877),  infra^  to 
the  same  eifect. 

But  wbere  lands  descended  on  tbe  death  of  the 
husband  intestate  to  hto  widow  and  child,  and  cbe 
widow  died  leaving  a  child  by  a  former  joarriage. 
her  portion  of  the  estate  went  to  the  ohildren 
equally,  section  6  of  the  Indiana  Statute  of  Desoent 
not  governing  the  descent  in  that  case,  there  being 
no  question  of  half  blood,  the  ohildren  betoc  i»> 
lated  to  her  in  equal  degree,  eaoh  one  havlor  as 
much  of  her  blood  as  tbe  other,  each  bein^  ber 
ohlJd  although  by  different  husbands.  XoCJana- 
han  V.  Trafford,  46  Ind.  410  (1874). 

So  in  Heavenridge  v.  Nelson,  suftro.  wbere  in- 
testate left  a  widow  and  children  by  his  mainage 
with  her  and  also  by  a  former  marriage  him  sur- 
viving, upon  the  death  of  the  widow  intestate  leaT- 
ing  the  children,  and  also  children  by  a  former 
marriage,  her  interest  descended  to  all  ber  cbildrea 
equally  to  tbe  exdueion  of  tbe  husband^  obildreo 
by  tbe  former  marriage,  tbe  ohildren  of  tbe  bus- 
band  by  the  former  wife  not  being  the  heirs  of  hto 
widow.   McClanahan  v.  Trafford,  supra,  followed. 

In  Pond  V.  Irwin,  118  Ind.  243  a888),  the  court,  la 
applying  section  2473  of  the  Indiana  Statute  of  VKL 
looked  upon  it  as  meaning  that  if  .the  deceased 
had  also  left  surviving  her  a  half  brother  or  half 
stoter  on  her  mother's  side,— that  to  of  the  blood  of 
tbe  mother,— be  or  she  would  have  taken  tbe  ea- 
tate  which  descended  from  the  mother  to  the  en- 
tire exclusion  of  one  who  was  not  of  the  same  ma- 
ternal blood,  but  that  as  the  deceased  left  no 
brother  or  stoter  either  of  the  whole  blood  or  half 
blood  on  the  mother*s  side,  her  entire  estate  de- 
scended to  kindred  of  the  half  blood,  although  not 
on  tbe  mother's  side,  as  if  to  the  whole  blood. 

In  thto  case  tbe  intestate  left  no  children  orotber 
Uneal  descendants,  the  next  of  km  representing  or 
constituting  the  shares  of  seven  brothers  and  sis- 
ters. One  of  such  sisteis  married  and  soon  after- 
wards died  leaving  one  child  and  her  husband  her 
i  surviving.  The  husband  married  again  and  bad 
issue  a  son.  These  two  children  survived  him  and 
became  hto  heirs  at  law.  Tbe  child  of  the  husband 
by  the  first  wife  (the  sister  of  the  mtestate)  was  the 
only  lineal  descendant  of  her  deceased  mot  her,  and 
as  such  took  a  seventh  share,  and  subsequently 
died  unmarried  and  without  Issue  leaving  her 
brother  of  tbe  half  blood  her  surviving,  such 
brother  claiming  her  share  upon  partition  proceed- 
ings. In  tbto  case  the  court  stated  that  when  a 
statute  did  not  really  require  a  different  mterpre> 
tation.  Justice  was  best  promoted  by  preferring 
brothers  and  stoters  of  the  half  blood  to  others 
more  dfetantly  related.  Pond  v.  Irwin,  118  Ind. 
248,  247  (1888). 

See  Barnes  v.  Loyd.  87  Ind.  688  (1871),  bead  IV., 
iupm,  No  diMtiMUon  hetvoeen  the  whole  and  half 
blood:  also  Comett  v.  Hough,  188  Ind.  887  (1808», 
under  same  bead;  Etobertson  v.  BurrelL  40  Ind.  888 
a872).  and  Pearson  v.  Orioe,  •  La.  Ann.  588  (1731), 
head  lY.,  cupra. 

In  Hall  V.  Jacobs,  4  Harr.  *  J.  246  (1815),  tbe  teeta- 
tor  devised  hto  real  estate  to  his  three  children  as 
tenants  in  common.  After  hto  death  two  of  such 
devisees  died  seised,  intestate  and  without  issue, 
their  shares  descending  to  their  brother,  tbe  other 
devisee,  who  also  died  intestate  and  without  issue, 
leaving  no  brother  or  stoter  of  the  whole  blood,  or 
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descendants,  •  •  .  then  to  the  father  of 
such  intestate ;  if  there  be  no  father,  then  to 
the  mother,  brothers,  and  sisters  of  such  in- 
testate and  their  descendants,  or  such  of 
them  as  there  be,'  etc.  [Rev.  Laws  1822, 
p.  222].    The  action  was  ejectment,  and  was 


brought  to  recover  an  estate  which  the  plain- 
tiff claimed  as  a  brother  of  the  intestate  of 
the  half  blood,  and  the  defendants  claimed 
the  same  as  heirs  of  the  whole  blood.  Judge 
Story,  in  commenting  upon  the  fourth  para- 
graph of  the  Statute  above  noticed,  said: 


desceodiiDtB  of  saoh  brother  or  steter,  but  leaving 
tliree  brothers  and  two  sisters  of  the  half  blood, 
ofaildren  of  his  mother  by  a  second  marriase,  and 
also  an  dnoie  and  two  aunts,  a  brother  and  sister 
of  the  whole  blood  of  the  father.  The  court  held 
that  the  question,  whether  the  land  descended  to 
the  brothers  and  sisters  of  the  half  Uood,  or  to  the 
uncle  and  aunts  of  the  whole  blood  on  the  part  of 
the  father  equally,  or  to  the  uncle  to  the  exclusion 
of  tne  aunts,  depended  upon  the  provteions  of  the 
Maryland  Act  of  1TS8,  chapb  4ft,  and  that  therefore, 
as  to  the  interest  which  such  son  took  under  the 
will  of  his  father,  and  which  was  acquired  by  pur- 
ohaee,  bis  half  brothers  and  sisters  were  entitled: 
and  that  with  respect  to  the  estate  which  came  to 
him  through  the  decease  of  his  two  brothers,  the 
half  blood  were  not  entitled,  but  that  it  descended 
to  the  uncle,  the- brother  of  the  testator,  to  the  ez- 
olusion  of  his  aunts,  the  sisters  of  the  testator. 

In  that  case  the  court  in  construing  the  Maryland 
Act  of  1788,  held  the  words  '^and  not  derived  from 
or  throuflrh  either  of  bis  ancestors'*  to  mean,  '*and 
not  by  deeocDt.** 

The  rules  and  canons  of  descent  as  established 
by  the  English  law,  and  which  originated  from  the 
feudal  system,  were  changed  by  the  Maryland  Act 
of  1786,  which  provides  that  upon  the  death  of  an 
intestate  and  the  faUnre  of  lineal  heirs  m  the  de- 
scending line.  If  the  estate  descended  to  the  intes- 
tate on  the  part  of  the  father,  the  estate  should 
d^floend  to  the  brothers  and  sisters  of  the  intestate 
of  the  blood  bf  the  father  without  disoriminatiDg 
between  those  of  the  whole  and  the  half  blood,  and 
therefore,  when  an  estate  descended  from  a  father 
to  two  sons,  and  upon  the  death  of  one  son  de- 
scended to  the  other,that  thougn  the  Vhole  descent 
is  immediate  from  the  person  last  seised,  yet  the 
inheritable  blood  is  from  the  ancestor  from  whom 
the  estate  descended.   Stewart  v.  Jones,  8  Gill  ft  J, 

1  asas). 

By  section  2816  of  the  Compiled  Laws  of  Michi- 
gan the  degrees  of  kindred  are  to  be  computed  ac- 
cording to  the  rules  of  the  civil  law,  and  kindred 
of  the  half  blood  inherit  equally  with  those  of  the 
whole  blood  in  the  same  degree,  unless  the  inherit- 
ance comes  to  the  intestate  by  descent,  devise,  or 
frift  of  some  one  of  his  ancestors,  in  whiph  case  all 
those  who  are  not.  of  the  blood  of  such  ancestor 
are  to  be  excluded  from  such  inheritance. 

The  Michigan  statute  has  been  looked  upon  as 
the  expression  of  a  general  policy  characterizing 
the  legislation  .of  that  state,  and  as  putting  the 
half  blood  on  a  footing  of  equality  with  the  whole 
in  the  laws  of  descent;  a  discrimination  against  the 
half  blood  being  the  exception,  not  to  be  extended 
by  construction  beyond  the  obvious  inteot,  such 
half  blood  only  being  excluded  when  there  are 
others  in  the  same  statutory  class  preferred  by  rea- 
son of  being  of  the  blood  of  the  ancestor  from 
whom  the  estate  came  to  the  intestate.  Bowley  t. 
Stray,  8S  Mich.  70  (187S);  Ryan  v.  Andrews,  21  Mich. 
SSOSTO). 

Section  4818  of  the  Michigan  Statute  does  not  ap- 
ply to  personal  estate,  nor  does  it  deal  with  the 
mode  of  distribution,  but  only  with  descents.  Hen- 
derson V.  Sberman,  4S  Mich.  £07  (1S8S). 

Where  the  deceased,  seised  of  lands  derived  by 
inheritance  from  his  father,  left  surviving  him  no 
brother  nor  sister,  no  paternal  grandparent,  or 
maternal  grandfather,  and  no  paternal  uncle  nor 
annt,  or  the  Issoe  thereof  of  the  .whole  blood,  but 
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left  surviving  him  paternal  uncles  and  aunts  of 
the  half  blood,  and  also  a  maternal  grandmother 
and  maternal  uncles  and  aunts,  the  court  held  that, 
as  there  was  no  one  else  in  the  same  degree  of  kin- 
dred with  the  maternal  grandmother,  she  was  the 
nearest  of  kin,  and  that  the  estate  devolved  solely 
upon  her  to  the  exolnslon  of  the  remoter  kindred. 
Byan  v.  Andrews,  siqnu. 

The  question  in  the  above  case  turned  upon  the 
construction  of  section  2810  of  the  Michigan  Com- 
piled [Aws,  the  court  holding  that  if  there  be  but  a 
single  next  relation,  he  or  she  would  take  the  whole 
estate  without  reference  to  whether  the  kindred  is 
on  the  side  of  the  one  parent  or  the  other,  but  that 
if  there  are  several  next  of  kin,  and  they  are  not  all 
related  on  the  same  side,  then  only  such  of  them 
will  take  as  are  of  the  blood  of  the  ancestor  from 
whom  the  esUte  was  derived. 

By  the  J2ch  section  of  the  Missouri  Act  of  July 
4, 1807,  there  is  no  distinction  m  the  distribution  of 
any  intestate^  estate  between  kindred  of  the 
whole  or  half  blood^unless  the  inheritance  has  come 
to  the  said  person  so  seised  by  descent,  devise,  or 
gift  of  some  one  of  his  or  her  ancestors,  in  which 
case  all  those  who  are  not  of  the  blood  of  such 
ancestor  shall  be  excluded  from  such  mherlt- 
ance. 

Under  such  act  it  has  been  held  that  the  law  m- 
tended  that  the  estate  should  continue  in  his  blood 
from  whom  It  was  originally  derived,  therefore, 
where  the  deceased  received  the  land  by  descent 
from  his  father,  his  estate  under  the  law  descended 
to  his  blood  on  the  part  of  his  father.  Childress  v. 
Cutter.  16  Mo.  M,  48, 44  (1868). 

The  Missouri  Act  of  1807  superseded  the  Spanish 
law  of  succession,  and  by  the  18th  section  there  Is 
no  distinction  in  the  distribution  of  any  Intestate's 
estate  between  kindred  of  the  whole  or  half  blood, 
unless  the  inheritance  came  to  the  person  so  seised 
by  descent,  devise,  or  gift  of  some  one  of  bis  or  her 
ancestors,  in  which  case  all  those  who  are  not  of 
the  blood  of  such  ancestor  shall  be  excluded  from 
the  inheritance.  The  court,  in  construing  the 
words  *'of  the  blood,**  as  used  in  the  above  section, 
held  that  wherever  the  case  that  is  provided  for 
occurs,  none  can  inherit  who  are  not  *'of  the  blood** 
of  the  ancestor:  and  that  the  words  **of  the  blood** 
excluded  those  only  who  have  none  of  the  blood, 
without  reference  to  proportion  or  quantity,  such 
as  have  none  of  the  blood  being  entirely  excluded; 
and  then  those  "^of  the  blood**  who  stand  next  in 
degree  of  proximity  are,  in  reference  to  this  inher- 
itance, the  next  of  kin  and  take  as  such,  and  there* 
fore,  if  the  property  comes  by  descent,  devise,  or 
gift  of  a  father,  the  half-brothers  are  entirely  ex- 
cluded and  the  paternal  aunts  are  the  next  of  kin 
and  inherit  if  the  deceased  died  after  the  law  took 
effect.  Cutter  v.  Waddlngham,  82  Mo,  806,  861-888 
(1866). 

So  the  court  held  that  the  expression,  ^*Qame  to  the 
person  so  seised  by  descent,  devise,  or  gift  of  some 
one  of  bis  or  her  ancestors,  in  which  case  all  those 
who  are  not  of  the  blood  of  such  ancestor  shall  be 
excluded  from  such  inheritance,"— was  limited  to 
the  exclusion  of  those  who  were  not  of  the  blood  of 
the  immediate  antecedent  ancestor;  and  that  there- 
fore, where  the  estate  descended  to  two  broth- 
ers, snd  one  died  his  half  passing  to  the  other,  the 
intestate,  the  half  brother  of  such  intestate  of 
the  mother's  side.  Is  not  excluded  from  Inheriting 
the  portion  of  the  estate  that  came  to  the  mteatate 
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*The  question  is,  whether  brothers  and  sis- 
ters of  the  half  blood  are  not  within  the 
purview  of  this  clause.  Unless  the  court  can 
say  that  brr^then  and  sisters  of  the  half  blood 
are  not  brothers  and  sisters  in  the  general 
sense  of  the  law,  It  is  impossible  to  doubt 


the  title  in  this  case.  The  statement  of  the 
proposition  carries  its  own  answer.  BroUi- 
crs  and  sisters  of  the  half  blood  are  recog- 
nized by  law  as  of  kin  in  the  degree  of  broili- 
ers  and  sistersi  and  as  the  act  contains  do 
qualification   as  to  whole  or   half  blood. 


from  the  deceased  brother,  and  will  saoceed  to  the 
exclusion  of  paternal  auots.  Cutter  ▼.  Wadding" 
ham,  22  Ma  208, 266  (1865». 

In  Clark  ▼.  Pickerioff,  IS  N.  H.  884, 294.  285  a844).  It 
was  contended  that  by  the  term  ''survivinp  broth- 
en  and  stotera,**  aa  oaed  In  the  New  Hampshire  Act 
of  February  8. 1780,  waa  embraced  tboee  of  the  half 
blood  aa  well  aa  others,  In  conformity  with  the  con* 
atruotion  ariven  to  the  atatutes  of  dlatilbutlon  as 
applied,  not  only  to  cases  of  Intestacy  In  general, 
but  also  to  those  In  which  the  blood  of  the  la  tes- 
tate die  unmarried  and  of  aire,  in  the  Urctlmc  of 
the  mother.  The  court  held  that  the  term  was  not 
Intended  to  embrace  a  different  class  of  persona 
from  those  Indicated  In  the  same  clause  by  the 
words  ^'children  of  the  Intestate,"  and  concluded 
that  upon  the  death  of  a  son  unmarried  and  under 
age,  his  share  of  the  estate  derived  by  desc<*nt  or 
Intestacy  from  his  father  descended  arnqox  lii<aur- 
Tlvlng  brothers  jind  sisters  who  were  the  children 
of  the  Intestate,  and  to  no  other,  and  that  therefore 
brothers  and  sisters  of  the  half  blood  were  ex- 
cluded. 

In  granting  letters  of  administration  the  half 
blood  la  admitted  as  well  as  the  whole,  being  of 
the  kindred  of  the  intestate,  and  were  formerly  ex- 
cluded from  the  inheritance  of  land  upon  feudal 
reason,  and  therefore  a  brother  of  the  half  blood 
excludes  the  unde  of  the  whole  blood.  Clark  r, 
Pickering,  16  N.  H.  284,  286  (1844). 

Where  the  intestate  died  leaving  children,  and 
one  of  such  children  subsequently  died  underage 
and  unmarried,  leaving  bis  l^rottiera  and  sisters  of 
the  whole  blood  and  also  brothers  and  sisters  of  the 
half  blood  on  the  motbor^s  side  him  surviving,  tbo 
oourt  held  that,  under  New  Hampshire  Kev.  Stat. 
1842,  his  estate  descended  to  hia  brothers  and  sisters 
of  the  whole  blood  to  the  ezoluslon  of  those  of 
the  half  blood.  Crowell  y.  Clough,  23  N.  H.  207 
(1851). 

In  the  above  case  in  passing  upon  the  Bevlsion 
Act  of  184S,  which  omitted tho  word  ^'survivlng*^  in 
speaking  of  brothers  and  sisters,  the  oourt  held 
that  the  legislature  did  not  intend  to  make  any  such 
a  change  as  would  alter  a  rule  of  descent  of  an  intes- 
tate's estate  as  established  in  that  state,  and  that 
therefore,  upon  a  child  dying  under  age  and  un- 
married his  share  was  to  be  regarded  as  part  of  the 
deceased  parent's  estate,  the  intention  of  the  legis- 
lature being  to  retain  the  entire  rule,  leaving  the 
share  of  the  deceased  obUd  to  be  divided  among 
the  surviving  children  of  the  deceased  parent,  so 
that  the  whole  estate  should  be  distributed  as  if 
the  child  had  died  in  the  lifetime  of  the  parent, 
and  not  to  introduce  an  exception  to  the  general 
operation  of  the  rule,  wholly  Inconsistent  with  the 
reason  upon  which  it  was  manifefltly  founded. 
Oruwell  V.  Clough,  28  N.  H.  207,  210.  2U  (1861). 

The  New  Hampshire  statute  of  descent  Is  taken 
from  the  English  statute  of  distribution,  and  no 
distinction  has  been  admitted  between  the  whole 
and  the  half  bloods,  except  where  the  statute  has 
interfered  to  change  the  descent  of  property, 
which  may  have  been  derived  In  the  particular 
manner  set  forth  In  the  second  section,  which  pro- 
vides for  cases  In  whlob  an  Infant  dies  *^nder  age 
and  unmarried**  when  estates  derived  by  descent 
or  devise  from  a  father  or  mother  deeoend  to  the 
brothers  and  slsten,  or  tlwlr  legal  representatives, 
if  any,  to  the  exolaslon  of  the  other  parent.  Pres- 
eott  V.  Oarr,  28  N.  a«  in.  ei  Am.  Deo.  662  0864). 

In  the  elvU  law  oode  the  half  blood  Is  not  ez- 
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eluded,  but  postponed  to  the  whole:  no  rule  Gxia«a 
to  limit  the  descent  of  the  inheritance  to  the  Mood 
of  the  fintt  purchaser,  nor  Is  any  oonsldenitlon  bad, 
whether  the  estate  first  came  by  the  father's  or 
mother's  side.  Den.  Delaplalne,  v.  Jonea.  8  K.  X  L. 
419  (1824),  citing,  1  Bro.  avil  law,  228. 

When  the  lands,  tenementa,  or  heredltamencs 
come  to  the  person  dying  seised,  bj  desoeot.  de- 
vise, or  gift  from  some  one  of  his  anoestora,— that 
Is.  from  some  person  from  whom  lands  might  by 
tho  established  oauons  of  descent  oome  to  1dm  by 
descent  in  the  absence  of  other  and  nearer  hetn.— 
then  brothers  and  sisters  of  the  half  blood  of  the 
person  dying  seised  who  are  of  the  blood  of  the  bd- 
oestor  from  whom  the  lands,  tenementa,or  heredita- 
ments come,  shall  Inherit  the  lands;  but  brothcfs 
and  sisters  of.  the  half  blood  who  are  not  of  tba 
blood  of  such  ancestor  ahall  be  ezxduded  from  the 
Inheritance.    Den,  Delaplalne,  v.  Jones,  ntpnu 

In  Den,  Uoyd,  v.  Urlson,9N.  J.  L.  197  il807),  tba 
question  turned  upon  the  construction  of  the  2d 
section  of  the  New  Jersey  Law  which  Is  as  follows: 
'*If  any  person  possessed  of,  or  entitled  to,  real  es- 
tate in  his  or  her  own  right  In  fee  simple  shall  die 
without  disposing  thereof,  and  without  any  tirotber 
or  sister  of  the  whole  blood,  or  any  issue  of  such 
brother  or  sister,  and  shall  leave  a  brother  or  sister 
of  the  half  blood,  suoh  half  blood  shall  Inherit  the 
estate  as  directed  in  the  1st  section  of  the  Aet,"- 
the  oourt  construing  the  section  as  meaning  thai 
such  half  blood  did  not  inherit  where  the  estate 
did  not  come  from  a  common  ancestor,  or  was  net 
acquired  by  the  deceased;  but  In  the  above  esse 
there  was  a  dissenting  opinion  by  JutUm  Penning- 
ton. 

Where  the'  ezcftision  of  the  half  blood  Is  not  the 
exclusion  of  the  issue  of  an  ancestor  by  different 
venters,  which  was  intended  to  be  iM«vented  by 
the  New  Jersey  statute.  It  does  not  carry  the  inhpr- 
itance  out  of  the  family  of  the  ancestoraccording 
to  the  interpretation  of  the  term  "anoeetor,"  to 
the  great  injury  of  his  remaining  Issue,  which  was 
the  only  evil  sought  to  be  remedied  by  the  New 
Jersey  statute,  but  keeps  It  out  of  the  hands  of 
strangers,  preserves  it  In  the  family  of  the  ances- 
tor, and  costs  it  upon  the  remaining  issue  of  such 
ancescoi^  Den,  Plerson,  v.  De  Hart,  8  N.  J.  L.  78 
(1809). 

In  Den.  Stretch,  v.  Btretoh,  4  N.  J.  L.  182(1818), 
the  New  Jersey  statute  enabhng  the  half  blood  to 
inherit  was  looked  upon  as  extending  only  to 
brothers  and  sisters  of  the  half  blood,  and  not  to 
tho  Issue  of  suoh  brothers  and  sisters,  or  to  other 
collaterals  related  in  a  more  distant  degree. 

By  the  proviso  to  the  6th  seotton  of  the  New  Jer» 
sey  Act  of  January  28, 1817,  Bev.  Laws,  808,  If  the 
knda,  tenements,  or  hereditaments  came  to  the 
person  so  6jing  seised  by  descent,  devise,  or  gift 
of  some  one  of  her  ancestors,  aU  those  not  of  the 
blood  of  suoh  ancestor  are  to  be  excluded  from 
such  Inheritance,  and  therefore,  where  the  lands 
in  question  came  to  the  deceased,  ^Hhc  penon  so 
dying  seised,**  '*by  desoent,**  and  of  **Bonie  one  of 
her  ancestors,**  they  were  within  the  operation  of 
the  proviso,  whloh  wss  not  intended  to  form  any 
new.  distinct^  or  Independent  canon  or  rule  of  de- 
scent Its  sole  purpose  being  to  limit  and  restrain 
the  generality  of  the  body  of  the  seotlon,by  which, 
without  the  proviso,  the  half  blood  would  InaU 
eases  Inherit.  Den,  Delaplalne,  v.  Jones,  8  N.  J.  Li 
419,428(1824). 

The  purport  of  the  New  Jensy  statute  declarint 
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the  words  mast  be  taken  In  their  common  aftd 
usual  sense. '  The  same  case  was  afterwards 
taken  to  the  Supreme  Court  of  the  United 
States,  whnre  the  plaintiff  had  Judgment. 
27  U.  S.  2  Pet.  98,  7  L.  ed.  847.  In  the  case 
of  S/ufffletdT.  Lowrinff,  12  Mass.  490,  the  same 


determination  was  made.  By  a  statute  of 
Massachusetts  for  the  settlement  and  distribu- 
tion of  Intestates'  estates,  it  was  enacted  that 
the  real  estate  of  the  intestsite,  when  he  shall 
leaTe  no  issue,  shall  descend  to  his  father; 
if  no  issue  nor  father,  it  riiall  descend  in 


that  under  oertaln  otromnttancoe  the  half  blood 
BhaJI  be  excluded  Is  proved  by  the  general  nature 
of  the  proTlao.  its  frenersl  object  being  to  qualify, 
limit,  or  restrain  the  general  enactment  preoed- 
lo>r  it.  and  by  tbe  style  and  purport  of  the  proTteo. 
which  Is  manifestly  in  Its  style  merely  ezolusive 
and  In  Its  purport  solely  framed  to  Umit  and  re- 
strain what  otherwise  would  bsTe  been  general. 
Therefore  where  the  person  last  seised  became  so 
by  deeoent,  devise,  or  gift  from  an  ancestor,  tbe 
proviso  merely  declares  that  those  who  are  not  of 
tbe  blood  of  such  ancestor  shall  not  inherit,  leav- 
ing those  who  are  of  tbe  blood  of  such  ancestor  to 
inherit  by  force  of  the  general  language  of  the 
body  of  the  section,   ibfd. 

It  is  not  necessary  that  he  that  inherits  be  always 
heir  to  the  purchaser,  it  is  sufflcient  if  he  be  of  his 
blood,  and  heir  to  him  who  was  last  seised,  and  if, 
in  the  consideration  of  the  proviso,  the  quality  of 
tbe  half  blood  be  not  disregarded,  the  exposition 
which  would  make  these  terms  of  the  same  import 
may  be  safely  indulged,  for  if  the  inherltanoe  be 
given  to  the  next  of  blood  of  the  ancestor  among 
the  half  blood,  the  design  of  tbe  legislature  will  be 
accomplished.    Id.419,tf7,  4S8. 

The  person  dying  last  seised  is  the  propotttttm 
in  the  cases  within  the  proviso  of  the  New  Jersey 
Statute  of  1817,  as  well  as  in  those  within  the  body 
of  tbe  section,  and  the  ancestor  menfloned  in  the 
proviso  does  not  in  the  former  cases  becoipe  the 
prrnxititus,  Tliere  is  nothing  in  the  language  of 
tbe  proviso  to  shift  tbe  character  of  the  propogUtu 
from  tbe  person  last  sebied  to  the  ancestor;  and  to 
make  the  ancestor  the  propoHttu  would  totally 
exclude  the  half  blood,  as  sucb,  from  the  inherit- 
ance where  the  lands  came  to  the  person  last  seised 
by  descent,  devise,  or  gift  from  some  ancestor.  Id. 
419,428. 

The  case  of  Den,  Uoyd,  ▼.  Urison,  9  N.  J.  L.  197 
(1807),  In  which  the  majority  of  the  courts  held,  not- 
withstanding the  plain  language  of  the  section  of 
the  Act  of  1780,  that  it  meant  only  brothers  and 
Bisters  of  the  ihalf  blood  on  tbe  side  of  the  parent 
from  whom  the  land  descended,  was  overruled  by 
the  later  case  of  Arnold  v.  Den,  Phoenix,  6  N.  J.  L. 
W2  (18S0),  in  whioh  the  court  of  errors  held  to  tbe 
literal  meaning  of  the  words  in  the  section.  Prior 
to  the  decision  in  the  last  ease,  the  legislature  re- 
pealed the  section  of  the  Act  of  1780.  and  passed  an 
Act  Februrary  Ifi,  1818,  expressly  excluding  all 
those  who  were  not  of  the  blood  of  the  ancestor 
from  whom  the  estate  came,  from  inheriting,  which 
act  was  repealed  and  supplied  tiy  the  6th  section  of 
tbe  Act  of  1817,  Bev.  Stat.  600,  which  again  ex- 
pressly excluded  from  the  inheritance  in  such 
cases  all  who  were  not  of  the  ancestral  blood 
through  whioh  the  estate  came;  and  with  tbe  same 
exclusive  provision,  this  act  was  readopted  under 
the  Revision  of  1848.  Bev. Stat. 880, 1  ft,  sothat  there 
b  not,  on  the  whole,  anythfaig  io  the  course  of  leg- 
islation or  Judicial  construction  in  thatstate  whioh 
evinces  any  intention  to  abandon  the  general  rule. 
Den,  Banta,  v.  Demareet,  24  N.J. L.  481, 484  (18S4). 

Id  the  fourth  case  speotfled  In  the  New  York 
Statute  of  Descents,  1  Hey.  Laws,  58,  It  is  provided 
that  brothers  and  sisters  of  the  half  blood  shall  in- 
herit equally  with  those  of  the  whole  blood,  and 
the  only  exception  to  this  rule  is  where  the  inherit- 
ance came  to  the  Intestate  by  descent,  devise,  or 
irift  of  someone  of  his  or  her  ancestors.  Champ- 
Hn  V.  Baldwin,  1  Paige,  SttB  (182^). 
Where  the  Intestate  died,  leaving  a  widow  and 


three  children  him  surviving,  and  tbe  widow  i 
ried  again  and  died  leaving  one  child  by  such 
seoond  mantege,  the  court  held  that  so  fSr  as  the 
title  oame  by  descent  tlie  ohild  of  the  widow  by 
the  seoond  marriage,  being  of  the  half  blood,  was 
not  entitled  to  take  along  with  her  half  broth- 
ers  and  sisters  of  the  whole  blood  of  the  intestate, 
in  the  share  of  the  estate  which  descended  directly 
from  the  intestate,  and  which  was  derived  bv  one  of 
the  children  of  the  whole  blood  of  tbe  intestate 
directly  from  the  father,  such  estate  oomiog  to  her 
by  descent,  but  that  as  to  the  portion  of  the  widow, 
which  came  remotely  or  indirectly  by  intermediate 
descent  from  the  same  source,  and  which  formed 
no  part  of  the  ancestral  inherltanoe,  the  half  sister 
was  entitled.  Valentine  ▼.  WetheriU,  81  Barb.  6S& 
(1880). 

The  common-law  rule,  which  gives  a  preference 
to  the  blood  of  the  father  in  the  descent  of  a  newly 
purchased  inherltanoe,  and  whioh  applies  only 
where  there  are  relatives  on  tbe  side  both  of  the 
father  and  mother.  Is  expressly  abolished  by  sec- 
tion 18  of  1  N.  7.  Bev.  Stat  p.  188.  Brown  v.  Bur- 
Ungham,  5  Sandf.  418, 481  (1868). 

In  Brown  v.  Burlingham,  sHpni,  It  was  contended 
that  although  tbe  Bevlsed  Statutes  of  New  York 
abolished  the  distinction  between  the  whole  and 
the  half  blood,  so  as  to  render  the  latter  capable  of 
inheriting,  yet  they  bad  not  abolished  the  rule  of 
the  common  law,  declaring  that  when  the  intes- 
tate was  the  first  purchaser  of  the  inheritance, 
relatives  on  the  side  of  the  father  should  be  first 
entitled  to  take  so  as  to  exclude  thoseon  the  side  of. 
tbe  mother,  until  the  blood  of  the  father  should  be 
wholly  exhausted.  The  court  held,  however,  that 
such  contention  could  not  be  reconciled  with  the 
terms  of  the  statute,  and  was  plainly  inconsistent 
with  its  intent  and  spirit,  and  that  such  a  rule  was 
only  applicable  when  the  descent,  for  the  want  of 
nearer  relatives,  could  only  pass  to  collaterals  on 
the  side  of  the  father  or  mother,  and  when,  cooso- 
quently.  those  only  could  'be  entiUed  to  take  who 
were  able  to  trace  their  descent  from  acorn  mon  an- 
cestor, but  that  as  between  brothers  and  sisters  It 
was  settled  law  that  the  descent  was  not  necessary 
to  be  traced  from  the  common  ancestor,  but  is  im- 
mediate in  tbe  same  sense  as  that  from  the  father 
to  a  son. 

In  oonstrning  the  provisions  of  the  New  Tork 
statute  under  consideration  in  that  case,  the  court 
held  that,  in  respect  to  brothers  and  sisten  of  the 
father  and  mother  of  the  half  blood,  the  rule  of  the 
common  law  was  necessary  to  \je  abolished,  since 
otherwise  it  would  have  applied,  but  that  in  r^ 
spect  to  brothers  and  sisters  of  the  half  blood  of 
tbe  intestate  Its  abolition  was  unnecessary,  since 
by  removing  the  disability  of  the  half  blood  it 
ceased  to  be  applicable.  Brown  v.  Borlingham,6 
Sandf.  418, 488  (1810). 

With  respect  to  cases  of  descent  not  provided  for 
by  the  New  Tork  statute,  the  rigid  and  technical 
rule  might  retain  all  its  authority,  and  the  common- 
law  incapacity  of  the  half  blood  may  not  have 
been  removed,  but  upon  this  point  the  ooiut  gave 
no  decided  opinion.   IZHd. 

Where  the  land  was  part  of  property  which  de- 
soended  to  two  as  tenants  in  common,  each  being 
so  seised  solely  andseveraOy  of  an  undivided  share, 
it  was  held  that  upon  the  death  of  one  intestate 
unmarried  and  without  descendants,  leaving  no 
father,  tbe  fee  descended  to  his  mother  to  the  ex« 
elusion  of  the  btotfaees  and  sisteis  of  the  hall 
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equal  shares  to  nls  mother,  if  any,  and  to  hia 
brothers  and  sisters;  if  no  issue,  father, 
brother,  nor  sister,  it  shall  descend  to  his 
mother  if  any ;  but  if  no  mother  then  to  his 
next  of  kin  in  equal  degree.  The  plaintiff 
demanded  one  fifth  of  the  estate  of  which  the 


intiestate,  Mary  Marsh,  died  seised,  and  the 
question  before  the  court  was,  whether  a 
brother  or  sister  of  the  half  blood  could  claim 
as  heir  to  Mary  Marsh,  or  whether  the  whole 
of  her  estate  descended  to  her  mother.  The 
court  admits  that  this  could  not  be 


blood«  who  were  not  of  the  blood  of  the  ancestor. 
Oonkllaff  v.  Brown,  ffT  Barb.  26S,  8  Abb.  Pr.  N.  S.  346 
aSTO).  Morris  ▼.  Ward,  86  N.Y.  687  (1807),  followed. 

In  a  case  where  the  relatives  of  the  half  blood 
claimed  under  section  10  of  the  New  York  Statute 
<1  Bev.  Stat.  760),  which  Twovides  that  If  there  be  no 
belr  entitled  to  take  ander  the  preoedlnff  sections, 
the  Inheritance  (If  It  came  to  the  intestate  on  the 
part  of  the  father)  shall  descend  to  the  brothers  and 
sisters  of  the  father  of  the  intestate  In  equal 
shares,  if  all  be  living,  and.  If  any  be  livloff  and 
any  be  dead  leavlnff  issue,  then  to  the  living  broth- 
ers and  sisters,  and  to  the  descendants  of  those 
who  have  died;  and  that  In  all  cases  the  Inheri- 
tance shall  descend  In  the  same  manner  as  If  all 
such  brothers  and  sisters  had  been  the  brothers 
and  sisters  of  the  Intestate,— in  construing'  the 
above  section  alonnr  with  sections  8, 9,  and  16  of  the 
same  Act,  m  a  case  where!  o  the  next  of  kin  to  the 
person  last  seised  were  the  sisters  of  the  whole 
blood  of  his  father  and  a  descendant  of  a  deceased 
alarer  of  the  father,  and  the  brother  and  s^ters  of 
the  half  blood  of  the  father,  the  court  held  that  the 
relatives  of  the  half  blood,  and  those  of  the  whole 
blood,  each  derived  tlile  from  the  person  last  seised 
as  if  they  were  his  brothers  and  sisters,  and  he  bad 
derived  his  title  from  his  father,  who  would  stand, 
for  the  purposes  of  the  inherltanpe,  as  if  he  were  the 
father  of  all  of  them,  although  by  different  venters; 
then,  although  the  inheritance  came  to  the  intes- 
tate by  descent  from  his  ancestor  (in  that  case  from 
bis  father),  there  were  none  who  were  not  of  his 
whole  blood.  Beebee  v.  Ortfflng,  14  N.  Y.  288, 889 
240  (1856). 

In  Wheelec  ▼.  Clutterbuck,  62  N.  Y.  87  (1878)  the 
intestate  died  leaving  a  widow  and  two  Infant 
children  his  only  heirs  at  law.  The  widow  after- 
wards intermarried.  The  two  children  also  dying 
without  issue,  leaving  no  lineal  descendants  or 
father,  the  question  was  as  to  what  estate  the  half 
brother  by  the  second  marriage  of  the  widow  took. 
It  was  held  that,  as  to  the  half  of  the  property  which 
came  to  the  survivor  of  the  two  dhildren  of  the 
rorrdCT  marriage  of  the  widow  by  descent  from  hia 
father,  the  half-brother  had  no  title,  not  being  of 
the  blood  of  the  intestate,  but  as  to  the  other  ehare 
which  came  to  the  deceased  half-brother  by  descent 
from  bis  sister,  the  brother  of  the  half  blood  took 
subject  to  the  life  estate  of  his  mother,  all  being 
bom  of  the  same  mother  although  issue  of  dllferent 
fathers,  and  being  of  the  blood  of  the  deceased 
sisters,  tt  not  being  necessary  to  his  capacity  to  take 
under  the  statute  that  he  should  be  of  the  full 
blood. 

This  decision  was  followed  by  the  court  in  special 
term,  August,  1883,  in  Dargln  v.  Wells,  N.  Y.  Dally 
Beg.  August  9, 1888. 

In  Re  Suckley,  11  Hun,  844  (1877),  the  deceased 
died  Intestate  leaving  him  survivmg  a  brother  and 
sister  and  four  grandchildren  of  a  deceased  half 
brother.  The  court  held  that  the  grandchildren 
were  not  entitled  to  share  in  the  distribution,  stat- 
ing that  the  claimants,  instead  of  beluga  brother's 
children,  were  grandchildren  of  a  half-brother,  and 
were  therefore  one  degree  beyond  the  statute. 

Where  the  intentate  died  after  the  date  of  the 
North  Carolina  Act  of  1784,  and  before  the  year 
1795,  leaving  five  sons,  one  of  whom  died  between 
the  years  1794,  and  1808  Intestate  and  without  issue, 
leaving  four  brothers  of  the  whole  blood  and 
a  brother  of  the  half  blood  on  the  mother's  side 
him  surviving.  It  was  held  the  former  took  m  pref- 
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erenoe  to  the  latter.   Pipkin  ▼.  Obor.  6  K.  C  2S1 
(1818). 

Under  the  North  Oarolina  Act  of  1784.  the  half 
blood  cannot  Inherit  when  out  of  the  common-law 
stocks  of  lines,  although  in  equal  or  nearer  degree. 
Doe,  Sheppard,  v.  Sheppard,  7  N.  G.  888  (1819). 

The  North  Oarolina  Act  of  1784,  letting  the  half 
blood  into  the  inheritance  when  in  the  Une  of  In- 
heritance, does  not  change  or  alter  the  stock  or 
genealogical  lines  of  the  oommon  law,  the  only 
difference  being  the  addition  of  the  half  blood  when 
m  those  lines,  together  with  the  ascent  of  real 
estate  in  certain  cases.  Id.  888, 408;  Ham  v.  Mardn. 
8  N.  a  428, 424  (1881), 

When  lands  descend  on  the  part  of  the  father  to 
aeon,  who  dies  without  issue,  leaving  a  half-blood 
brother  on  the  maternal  side,  and  an  unole  or  more 
remote  relative  of  the  whole  or  half  blood  on  the 
paternal  side,  those  next  In  degree  on  the  paternal 
side  shall  toherit  to  the  exclusion  of  the  maternal 
half  blood,  because  they  are  of  the  blood  of  the 
first  purchaser;  the  proviso  to  section  8  of  the 
North  OaroUna  Act  of  1784  declaring  that  the  ma- 
ternal half  blood  shall  not  Inherit  until  such 
paternal  line  be  exhausted  of  the  half  blood  (and  of 
course  of  the  whole  blood),  the  heirs  being  sought 
in  the  paternal  line  ad  in^fi^m  before  any  on  the 
maternal  side  can  Inherit,  no  matter  bow  near  in 
degree,  and  e  eonvtno^  where  the  lands  descend  on 
the  maternal  side.  Doe,  Sheppard,  v.  Sheppard, 
Bupra. 

In  Ballard  v.  Hill,  7  N.  G.  410  (1819)  the  claims  of 
the  half  blood  in  a  case  of  a  descended  estate  prior 
to  the  North  Oarolina  Act  of  1808,  chapter  4,  were 
considered. 

In  that  case  the  mtestate  died  leaving  a  son,  who 
took  by  descent,  a  brother  who  afterwards  died 
leaving  a  son,  and  a  widow  who  married  again  and 
had  issue,  the  Issue  of  such  second  marriage  snr- 
vi  ving  their  brother  of  the  whole  blood  of  the  intes- 
tate, who  died  in  the  year  1808.  It  was  held  that 
the  half  brothers  and  sisters,  although  on  the 
mother*s  side,  took  under  the  Aet  of  1784,  in  prefer- 
ence to  the  cousin,  the  son  of  the  intestate^s  brother, 
even  though  the  estate  vested  in  the  person  last 
seised  by  descent. 

Where  a  son  took  as  heir  to  his  mother,  and  held 
until  his  death  m  1808.  when  he  left  a  niece  the 
daughter  of  his  sister  of  the  whole  blood  under 
whom  the*  defendant  claimed,  and  brothers  and 
sisters  of  the  half  blood,  being  issue  of  his  father^s 
second  marriage,  him  surviving. 

The  defendant's  claim  was  preferred,  being  gov- 
erned by  the  two  provisions  of  the  8d  clause  of  the 
North  OaroUna  Ace  of  1784;  the  first  giving  a  prefer- 
ence, where  intestate  dies  without  Issue,  to  the 
brothers  and  sisters  of  the  half  blood,  on  the  side 
of  the  acquiring  ancestor.  In  exclusion  of  the 
brothers  and  sisters  of  the  half  blood  on  the  other 
side;  the  act  by  preferring  one  set  of  half  blood 
necessarily  preferring  the  whole  blood  of  the  an- 
cestor from  whom  the  estate  descended,  to  the  half 
blood  of  the  one  from  whom  it  did  not  descend: 
the  other  proviso  to  the  clause  glvteg  the  aame 
right  to  the  issue  of  a  brother  or  sister  of  the  intes- 
tate dying  in  the  lifetime  of  the  Intestate  wbicb 
their  ancestor  would  have  had  if  he  had  lived. 
Ham  V.  Martin,  8  N.  a  423, 424  (1821). 

An  unde  of  the  whole  blood,  where  he  repre-  * 
Bcnted  the  aoqulrlog  ancestor,  would  exclude  ao 
aunt  of  the  half  blood  who  did  not,  but  to  prefer 
him  where  he  did  not  so  represent  the  aoqulrtnn 
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auestioB  at  the  common  law,  but  says  that 
\xe  rules  govern ing  the  descent  and  distribu- 
tion of  real  and  personal  estate  have  gener- 
al I  j  been  alike  in  their  courts,  depending 
wholly  on  the  statutes  of  that  commonwealth. 
The  judicial  construction  of  the  English 


statute  of  distribution  wae  adopted  by  the 
court,  and  judgment  given  for  the  demand- 
ant From  the  terms  of  our  statute,  there- 
fore, as  well  as  from  the  construction  given 
by  other  courts  to  statutes  of  similar  import, 
we  are  of  opinion  that  brothers  and  sisters 


ancestor  would  virtually  repeal  the  law  eotltllnir 
the  half  blood  to  Inherit.  80  held  In  Pritchard  v. 
Turner,  9  N.  C.  48&,  4B6  aSO). 

Here  the  oontroveny  was  between  the  paternal 
nndee  on  one  side,  and  a  maternal  aunt  of  the  balf 
blood  on  the  other  side«  the  lands  havlnff  descended 
from  a  materoal  flrrandfather.  no  portion  of  whoee 
blood  flowed  in  the  veins  of  either  contestant,  the 
parties  belnfr  in  equal  degree  of  consaniruinlty  to 
the  intestate.  The  court  held  they  took  equally 
even  if  some  were  of  the  half  blood.   Ibid. 

Where  the  leaser  of  the  plaintiff  was  a  paternal 
brother  of  the  half  blood,  and  the  estate  descended 
to  hifl  brother  from  his  mother,  the  record  not  dis- 
olosinjr  that  tbere  were  any  belrs  nearer  in  degree 
on  the  mother's  side,  the  court  held  the  plaintiff 
entitled.  Seville  v.  Whedbee.  DS  N.  C.  ISO  0867). 
r  In  Bell  Y.  DoEier,  U  N.  C.  888  (18S87},  an  estate  ac- 
quired by  purchase  descended  from  a  father,  who 
left  a  motber  and  a  maternal  brother  of  the  half 
blood,  paternal  uncles  of  the  half  blood,  and  more 
distant  paternal  collaterals.  It  was  held  that,  un- 
der the  North  Carolina  Act  of  1806,  provision  6.  the 
mother  took  a  life  esUte,  the  paternal  uncles  of 
the  half  blood  taking  the  remainder  in  fee. 

In  Felton  v.  Billups,  19  N.  C.  808  rl887),  land  was 
devised  to  a  grandson,  who  was  otherwiae  the  heir 
at  law,  who  died  without  Issue,  leaving  cousins  on 
the  part  of  his  grandfather  and  half  brother  :ex 
parte  matema.  It  was  held  that  the  former  took 
In  preference  to  the  latter,  who  were  not  of  the 
devisor's  blood,  ander  the  North  Carolina  Act  of 
1808. 

Where  the  land  had  been  transmitted  by  descent 
from  an  ancestor  to  an  only  child,  who  died  intes- 
tate leaving  an  only  child  a  daughter,  who  died 
intestate  and  without  issue  leaving  a  brother  and 
two  Bl0tera  of  the  half  blood  ex  parte  patema, 
the  blood  of  the  ancestor  having  become  extinct 
the  question  was  whether  the  land  escheated  to  the 
university,  but  the  court  held  that  the  inheritance 
descended  according  to  the  6th  Rule  of  the  Canons 
of  Descent  (N.  C.  Rev.  Stat.  chap.  8s)  to  the  nearest 
collateral  relations  of  the  paternal  line  of  the  per- 
son la»t  seised,  who  were  the  brothers  and  sisters 
of  the  half  blood  children  of  the  father.  Den,  Dni- 
verslty  of  North  Carolina,  v.  Brown,  28  N.  C.  8B7 
(1811). 

In  McMichal  v.  Moore,  66  N.  a  471  a867),  the  peti- 
tion alletred  that  the  peraon  last  seised  died  intes- 
tate leaving  no  issue,  nor  brother  nor  sister,  nor 
the  issue  of  such,  but  leaving  her  father  her  sur- 
viving. The  inheritance  was  derived  from  an 
uncle  who  died  intestate,  the  petitioners  being  the 
nodes  and  aunts  and  the  children  of  uncles  and 
aunts  of  such  party  last  seised  (brothers  and  sisters 
of  the  unde  from  whom  the  inheritance  was  de- 
rived), the  party  last  seised  also  leaving  half 
brothers  and  sisters  by  the  second  marriage  of  her 
father.  The  oourt  held  that  the  petitioners,  the 
uncles  and  aunts  and  their  children,  were  of  the 
blood  of  the  ancestor  from  whom  the  land  de- 
scended, and  that  the  defendants  the  half  brothers 
and  sisters,  although  nearer  in  degree  than  the  pe- 
titioners, were  not  of  the  blood  of  the  ancestor,  and 
that  c(  ns  -  luently  the  petitioners  were  entitled  to 
the  land  as  against  the  half  blood,  but,  the  father 
belnir  alive,  he  was,  under  the  general  provisions 
of  tie 6th  Rule  of  the  Canons  of  Descent  of  the  Re- 
vised Code  of  North  Carolina,  chapter  88,  entitled 
to  the  inheritance  without  regard  to  the  blood  of 


the  first  purchaser  or  ancestor  from  whom  the  land 
descended. 

The  doctrine  declared  in  the  last  case,— McMichal 
V.  Moore,  supra—,  was  followed  by  the  court  in  Lit- 
tle V.  Buie,  68  N.  a  10  a889).  the  oonrt  holding  that 
the  father,  upon  the  death  of  a  son,  took  hfe  entire 
interest  in  the  land,  and  the  half-sisters  not  being 
of  the  blood  of  the  transmtttlnfir  ancestor  took 
nothing.  1 

In  Doiier  v.  Grandy,  M  N.  a  484  (19120,  the  intes- 
tate died  seised  of  land  inherited  from  his  father, 
leaving  a  widow,  who  subsequently  married  and 
hud  issue,  a  daughter  which  survived  her.  Intes- 
tate also  left  a  son  to  whom  the  lands  descended  as 
heir,  but  who  died  without  issue  or  brother  or  sis- 
ter of  the  whole  blood,  but  leaving  his  half-sister 
exparU  matemcL,  and  near  collateral  relations  of 
the  intestate,  him  surviving.  The  court  held  that 
the  latter  took  and  followed  the  decision  in  Bell  v. 
Doder,  U  N.  a  888  (1807),  and  lawrenoe  v.  Pitt, 
46  N.  C.  844  a864),  holding  that  such  ooliaterals  took 
in  preference  to  the  half-sister. 

In  Armstrong  v.  Miller.  6  Ohio,  118  0888),  lands 
which  were  inherited  by  an  infant  from  his  father 
were  sold  and  converted  into  money  under  order 
of  the  court  of  chancery,  and  the  infant  died  with, 
out  attaining  bis  majority  leaving  half  brothers 
and  sisters  on  the  part  of  his  mother  by  a  second 
marriage.  It  was  held  that  such  half  blood  were 
entitled  to  such  property  as  personal  estate,  but 
that  had  the  property  remained  in  the  shape  of  land 
as  it  was  transmitted  to  the  intestate  from  his 
father,  it  would  have  passed  upon  the  death  of  the 
intestate  to  h'  uncles  and  aunts  or  their  descend- 
ants on  the  part  of  the  father,  and  not  to  his  half 
brothers  and  sisters  on  the  part  of  his  mother  by  a 
subsequent  marriage,  under  the  Ohio  Statute  Begu- 
latinir  the  Distribution  of  Estates,  16  Ohio  Laws, 
p.  86.  • 

In  Prickett  v.  Parker,  8  Ohio  St.  894  (1864),  the 
purchaser  of  lands  died  intestate,  leaving  two  sons 
and  a  widow  who  married  again  him  surviving,  the 
plaintiff^  lessors  being  the  issue  of  the  second  mar- 
riage. One  of  the  intestate*s  sons  died  intestate 
and  without  issue  before  the  birth  of  the  issue 
of  the  second  marriage,  the  other  son  also  dying 
intestate  and  without  issue.  The  party  in  pos- 
session was  a  brother  of  the  purchaser.  The 
court  held  that  upon  the  death  of  the  first  son  of 
the  purchaser  he  became  the  ancestor  of  the  sur- 
vivor who  took  his  moiety  of  the  Iflnd  to  which  the 
half-brothers  became  entitled,  under  the  4th  clause 
of  the  1st  section  of  the  Ohio  Statute  Regulating 
the  Descent  and  Distribution  of  Personal  Bstates, 
of  1881  (Swan's  old  ed.)  286. 

The  9th  section  of  the  Pennsylvania  Act  of  April 
8, 1888,  after  making  provision  for  the  half  blood  in 
broad  and  general  terms,  provides  that  no  person 
who  is  not  of  the  blood  of  the  ancestors,  or  other 
relatives  from  whom  any  real  estate  descended,  or 
by  whom  it  ^as  given  or  devised  to  the  intestate, 
shall  in  any  of  the  cases  before  mentioned  take  any 
estate  or  inheritance  therein. 

The  words  in  the  proviso  of  the  Pennsylvania 
Statute  of  1838  have  been  held  to  no  more  exclude 
the  half  blood  from  the  succession  of  an  ancestral 
estate  than  they  excluded  it  from  the  succession  to 
a  purchased  one;  any  exclusion  of  a  brother  or  sis- 
ter being  unnatural  and  impolitic,  and  were  not  to 
be  supposed  to  have  been  intended  by  anything 
less  than  an  express  enactment  er   irreeistible 
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of  the  half  blood  are  not  excluded  by  the  Act 
of  1881.  but  that  the  words  'brothers'  and 
sisters'  Include  as  well  brothers  and  sisters 
of  the  half  as  of  the  whole  blood." 

It  thus  appears  that  at  the  time  of  the  en- 
actment of  the  Statute  of  Descents  of  1852, 


and  continued  in  force  to  the  pieaent  time^ 
the  words  **  brothers"  and  '^sisten,"  used  fa 
a  statute  of  descents,  had  a  Judicial  coostmc- 
tion  so  as  to  include  bj  them  as  well  broth- 
ers and  sisters  of  the  half  as  of  the  wboU 
blood.    It  is  a  uniTersal  rule  of  oonstractioii. 


implication.  Baker  r.  Cbalfant.  6  Whart.  477, 470 
(1846). 

Wbere  the  land  descended  to  tn  Intestate  from 
hiB  mother,  who  was  the  devisee  of  her  father,  who 
took  by  deylse  from  bis  fatb«^r  the  purohaaer,  it 
was  held  that  the  flrrandcblldren  of  the  brother  of 
such  inte8tate*8  maternal  flrrandmotber  were  not  of 
the  blood  of  the  first  purchaser,  andoould  not  hold 
as  airainst  nephews  of  the  father.  Lewis  ▼.  Gor- 
man, 5  Pa.  164  (1847). 

In  Lewis  v.  Gorman,  nipra,  IS  was  admitted  that 
the  plaintiff  was  not  entitled  by  virtue  of  the  11th 
section  of  the  Pennsylvania  Act  of  1888  iriving  the 
real  and  personal  estate  of  an  intestate^in  every  case 
not  expressly  provided  for,  to  his  next  of  kin  "with- 
out regard  to  the  ancestor  or  other  relation  from 
whom  such  estate  may  have  come,  for,  they  being 
the  grandchildren  of  the  Intestate's  paternal  grand- 
father, the  plaintiff  was  not  next  of  kin,  being  one 
degree  further  removed,  plaintiff  based  hb  claim 
upon  the  fact  that  he  was  the  blood  of  the  intes- 
tate's mother,  from  whom  the  estate  was  immedi- 
ately derived  by  descent,  and  was  therefore  to  be 
preferred  to  the  kindred  in  nearer'degree  who  had 
none  of  this  blood  in  their  veins.  The  court  ex- 
cluded him  from  any  portion  of  the  inheritance  by 
virtue  of  the  operation  of  the  proviso  in  the  0th 
section  of  the  Act  of  1888,  not  being  of  the  blood  of 
those  from  whom  the  estate  descended  or  by  whom 
it  was  given  or  devised. 

In  order  to  fasoertaln  who  are  the  ancestors  or 
other  relations,  within  the  meaning  of  the  Penn- 
sylvanla  statute,  the  first  purchaser  must  be  looked 
to  88  such  person  as  the  propoaUw  om  whom  the 
inheritable  blood  Is  to  be  traced.  Hart's  App.8Pa. 
88. 87  (1848);  Lewis  v.  Gorman,  supra. 

Under  the  Pennsylvania  Act  of  April  27, 1888,  In 
the  distribution  of  an  intestate's  estate  the  next  of 
kin  of  the  blood  of  the  ancestor  or  other  relation 
from  whom  real  estate  descended,  or  by  whom  it 
was  given  or  devised,  are  alone  entitled  to  such 
real  estate  if  found  entirely  within  the  blood  of 
such  ancestor,  without  regard  to  the  other  rela- 
tionship which  they  bear  to  the  Intestate.  Banok's 
App.  118  Pa.  08  (1886). 

In  May  v.  Bspenshade,  1  Pearson  (Pa.)  180  a868), 
an  Infant  inherited,  under  a  void  bequest,  land  ac- 
quired by  his  fatber  by  purchase,  and  died  leaving 
bis  motber.  grandmother  on  his  father's  side,  and 
uncles  and  aunrs,  half-blood  brothers  and  sisters  of 
bis  father,  him  surviving.  The  half  blood  were  held 
entitled  before  the  grandmother  or  the  mother  of 
the  infant,  under  the  0th  section  of  the  Pennsyl- 
vania Act  of  1888,  as  being  of  the  blood  of  the  first 
purchaser,  standing  in  the  same  right,  as  far  as 
regards  other  kindred,  as  the  whole  blood,  although 
they  would  have  been  postponed  to  the  whole- 
blood  brothers  and  sisters. 

The  provision  In  the  Rhode  Island  Statute  of  1822, 
which  provides  that  un  ancestral  estate,  whitre 
there  are  no  children  of  the  Intestate,  V  shall  go  to 
the  next  of  kin  to  the  intestate  of  the  blood  of  the 
person  from  whom  such  estate  oame'or  descended, 
if  any  there  be,"  was  a  proviso  to  the  canons  of 
the  statute,  pointing  out  the  degree  of  kindred 
prescribed  by  the  act  Itself,  and  reckoned  accord- 
ing to  Its  oanons.    Smith  v.  Smith,  4  R.  L  1  (1854). 

In  Butler  v.  King,  2  Terg.  lU  1I886).  it  was  held 
that  If  property  came  from  a  father  by  descent.  It 
went  on  the  death  of  the  heir  to  the  brothers  and 
sisters  of  the  whole  and  half  blood  er  parte  patema^ 
but  that  If  sooh  property  had  been  derived  from  a 
29  L.  R.  ▲. 


father  by  gift,  upon  the  death  of  the  son  after  tte 
decease  of  a  father,  it  would  have  vested  In  tiM 
heirs  on  the  part  of  the  father.   Aid. 

Thus  where  the  testator  left  a  wife  and  two  acma. 
and  devised  his  real  estate  to  his  sods,  and  the  vlfB 
married  again  and  had  a  daughter  by  such  mar- 
riage, one  of  the  sons  dying  without  tesue  and  in* 
testate,  the  surviving  brother  was  held  eoticled  to 
inherit  to  the  exclusion  of  the  sister  of  the  half 
blood.    JMd. 

The  Tennessee  Act  of  1786,  chap.  14.  was  ooDstrued 
as  intending  to  let  in  sisters  of  the  whole  and  half 
blood  to  share  equally  with  brothers  of  the  whole 
and  half  blood,  where  the  estate,  by  the  Act  of 
1784,  was  divided  between  brothers  and  steteia  of 
the  whole  and  half  blood;  in  such  a  ease  by 
the  Act  of  1786,  the  estate  being  divided  equally  be- 
tween brothers  and  sisters  of  the  whole  and  half 
blood,  brothers  of  the  half  blood  who  oannot  in- 
herit under  the  Act  of  1784,  not  Inherlttog  uoder 
the  Act  of  1706.    Ibid, 

The  Tennessee  Act  of  1784,  chap.  88, 1 9,  embraoea 
the  case  of  every  person  dying  intestate  seised  of 
an  inheritance,  regardless  of  whether  it  has  been 
acquired  by  descent  or  purchase,  and  also  regard- 
less of  the  source  of  the  Intestate's  title,  and  places 
the  whole  and  half  blood  upon  precisely  equal  f  cxic- 
iog,  not  disting-ilshing  between  the  half  blood  of 
the  paternal  and  maternal  Hues,  and  If  it  were  not 
for  the  restrictive  qualifications  found  In  the  pro- 
vlso,  both  would  stand  in  exactly  equal  right  to  ttie 
inberltanoe,  in  all  respects,  without  regard  to 
whether  the  intestate  had  acquired  the  estate  by 
descent  or  purchase,  or  whether  it  had  descended 
from  a  paternal  or  maternal  ancestor.  Nesbit  v. 
Bryan,  ISwan,  468, 470  (18S2). 

But  the  pro  vision  in  the  Tennessee  act  of  descents, 
giving  a  preference  to  the  llneof  the  transmitting 
ancestor,  as  between  brothers  and  sisters  of  the 
half  blood  in  the  descent  of  real  estate,  is  not  to  be 
applied  to  personalty    Kyle  v.  Moore«  8  Sneed, 

188  asK). 

Where  an  Intestate  died  without  issue,  seised  and 
possessed  of  real  and  personal  estate  derived  from 
his  father,  leaving  brothers  and  sisters  of  the  whole 
blood  and  a  sister  of  the  half  blood  ex  parte  mairma, 
the  former  were  held  entitled  to  the  real  estate  to 
the  exclusion  of  the  latter,  who  had  no  Inberitabie 
blood.  Deadrlck  v.  Armour,  10  Humph.  688,  507,  SOS 
(1850). 

The  Vermont  act  for  the  settlement  of  testate 
and  intestate  estates,  passed  March  {;.  1787,  provides 
inter  alia,  that  the  remainder  both  of  the  real  and 
personal  estate  shall  deeoend  in  the  proportions 
thereid  mentioned  to  every  of  the  brothers  and 
sisters  of  the  Intestate  of  the  whole  blood,  and  such 
as  legally  represent  th6m,or  if  there  be  no  such  kin- 
dred, then  to  the  parent  or  parents  of  the  intestate, 
and  if  there  be  no  parents,  then  in  proportion  as 
aforesaid  to  every  of  the,brother8  and  sisters  of  the 
halt  blood  of  the  intestate;  butlf  there  be  no  parent, 
brother  or  sister,  then  in  proportion  as  aforesaid 
to  every  of  the  next  of  kin  of  the  inte8tat4¥  in  equal 
degree  and  those  who  legally  represent  them,  kin- 
dred of  the  whole  blood  taking  in  preference  to 
kindred  of  the  half  blood  in  the  same  degree. 
Brown  v.  Brown,  1  D.  Chip.  800  (1S15). 

In  that  case,  brothers  and  steters  of  the  intestate 
of  the  half  blood  claimed  a  moiety  as  next  of  kin* 
the  oourt  reversing  the  deolsion  of  the  court  below* 
which  gave  the  whole  estate  to  the  widow,  holding 
the  half  blood  entitled. 
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withoat  an  exception,  that  In  enacting  stat- 
utes  the  legislature  will  be  presumed  to  have 
acted  with  reference  to  the  construction  given 
to  former  statutes  couched  In  substantially 
the  same  language,  and  that  they  used  the 
words  In  that  sense.  State  y.  Sulcpe,  7  Ind. 
91 ;  Wiffgim  v.  Keieer,  6  Ind.  263 ;  Broiee  v. 


8taU,  5  Ind.  76;  Bawnum  ▼.  Omn,  8  Ind.  68; 
Qarrigtu  ▼.  Parki  CaurUy  Obmn.  89  Ind.  78 ; 
IndianapoUs,  B.  db  W.  R,  Co.  ▼.  Fountain 
County  Ckmri.  Id.  816;  Sndllch,  Interpreta- 
tion of  Statutes,  p.  18;  Sutherland,  Stat. 
Gonstr.  p.  646,  §  424. 
It  follows  that  the  provision  quoted  from 


with  respect  to  the  share  of  the  Intestate**  son, 
who  predeoeaeed  his  brother,  under  aire  and  un- 
married, and  which  descended  to  the  brother,  the 
court  held  that,  under  the  Wisconsin  statute,  such 
portion  did  not  descend  as  a  portion  of  the  estate 
of  a  deceased  brother,  but  as  a  portion  of  the  estate 
of  hii  deceased  father,  and  that  therefore  the  In- 
heritance came  to  such  son  by  descent  from  his 
fatber,and  not  by  descent  from  his  brother«and  that 
therefore  the  sisters  of  the  half  blood  were  not  en- 
titled, and  that  the  lands  deeoecded  to  the  livinir 
brothers  and  Islsteis  and  the  children  of  deceased 
brothers  and  sisters  of  the  oxi^rinal  intestate.  Per- 
kins ▼.  Simonds,  88  Wis.  90,  95  aSTl);  KirkendaU'S 
ISrtate,  Cramer*8  App.  48  Wis.  167  (1877). 

In  the  latter  case  the  court  held  that  kindred  of 
the  intestate  of  the  half  blood  inherited  equally 
with  those  of  the  whole  blood  in  the  same  deforce, 
in  all  cases  except  in  ancestral  estates,  when  only 
such  half  blood  as  are  of  the  blood  of  the  ancestor 
from  whom  the  estate  came  shall  inherit.  Kirken- 
dall'sBstate,  Cramer*s  App.  supra. 

In  Perkins  ▼•  Simonds,  supra,  the  contention  was 
that  section  4  of  chapter  98  of  Wis.  Bev.  Stat. 
US8  was  not  applicable  to  a  case  where  the  intes- 
tate left  issue,  or  a  widow,  father,  mother,  brother, 
or  sister,  but  only  where  he  left  no  such  relative, 
and  where  his  estate  went  to  his  *^ext  of  kin**  pur- 
suant to  the  provisions  of  subdivision  6  of  section 
1  of  the  same  chapter,  and  that  therefore,  as  the  in- 
t«tate*s  son  last  deceased  left  sisters  of  the  half 
blood,  they  were  not  within  the  exceptions  con- 
tained in  section  4;  but  the  court  held  that  the  stat- 
ute did  not  admit  of  such  construction,  but  applied 
to  all  oases  falling  within  iu  terms,  and  was  not 
limited  to  those  in  which  the  intestate  died  not  leav- 
ing issue  or  a  widow,  father,  mother,  brother,  or 


So  in  construing  the  same  section  the  court,  in  a 
falter  case,  held  that  by  the  word  ** unless**  no  gen- 
eral rule  of  inheritance  was  established— but  a  mere 
particular  exception  to  the  half  blood  as  defined  in 
the  prior  clause,  and  that  a  next  of  kin  of  the  full 
blood  of  an  intestate  would  take,  though  not  of 
the  blood  of  the  ancestor  of  such  intestate,  holding 
the  plain  grammatica]  construction  of  such  clause 
to  be  that  kindred  of  the  intestate  of  the  half  blood 
•hall  inherit  equally  with  those  of  the  whole  blood 
in  the  same  degree  in  aU  cases,  except  that  If  the 
estate  was  ancestral,  only  such  kindred  of  the  half 
blood  as  were  of  the  blood  of  the  ancestor  from 
whom  the  estate  came  shall  inherit,  approving  of 
the  construction  as  given  by  the  court  in  Perkins 
V.  Sfanonds,  28  Wis.  90  (1871),  although  in  the  present 
oase  there  were  no  kindred  of  the  half  blood  to  be 
alTected  by  the  provisions  of  the  statute.  Kirken- 
dairs  Estate,  Cramer's  App.  43  Wis.  167, 174  (1877). 

Where  land  acquired  by  devise  descended  to  the 
devisee's  three  children,  two  of  whom  died,  the 
survivor  thus  acquiring  the  whole,  it  was  held  that, 
under  the  Bhode  Island  Statute  of  18ffi,  the  portion 
or  third  part  vested  in  such  survivor  passed  upon 
her  decease  to  the  heirs  of  the  whole  blood  of  the 
original  testator.  Oardner  v.  Collins,  27  U.  8.  il 
PeL58,7L.ed.847a889). 

It  was  the  purpose  of  the  legislature  of  Bhode 
Island  to  keep  estates  In  the  blood  of  the  ancestor 
who  was  the  stock  of  descent,  such  distinction  be- 
ing the  only  one  intended  to  he  made  between  an- 
cestral and  other  estates.  0QleT.Batley,8Curt.a 
C6fl8(i«6). 


VL  When  th€  tUUuU  not  exprem. 

In  some  few  cases  the  state  statutes  make  no  ex- 
press provision  for  the  inheritance  of  the  half 
blood,  but  yet  the  courts  have  construed  them  as 
admitting  the  half  blood  to  an  equal  position. 

This  was  the  case  in  Indiana  under  the  statute 
of  1831,  the  case  of  Cfairk  v.  Sprague,  5  Blackf .  412, 
414  a840),  deciding  that,  although  the  statute  was 
not  express  in  its  terms,  yet,  there  being  no  express 
exclusion  of  the  half  blood,  they  were  equally  en- 
titled with  the  whole  blood  to  the  real  and  personal 
estate  of  the  deceased. 

So  the  Iowa  statu ce  makes  no  express  provision 
for  the  half  blood,  yet  in  Neeley  v.  Wise,  44  Iowa, 
^44  (187d),  where  deceased  died  intestate  without 
parents  or  issue  seised  of  real  estate,  leaving 
brothers  and  sisters  of  the  whole  and  half  blood 
and  a  husband,  who  claimed  half  the  estate 
upon  partition,  the  brothers  and  sisters  claim- 
ing the  residue,  the  widow  of  the  father  of  the  de- 
ceased by  his  second  marriage  with  her  children  of 
such  marriage  also  claiming  part,— the  court  held 
that  under  the  revised  code  the  children  of  the 
half  blood  inherited  equally  with  those  of  the 
whole  in  cases  where  the  inheritance  was  derived 
through  a  common  parent. 

The  same  conclusion  would  seem  to  have  been 
reached  by  the  court,  under  the  Louisiana  Civil 
Code,  article  91Q,  in  the  case  of  Pearson  v.  Grice,  6 
La.  Ann.  282  (1861).  See  this  case  more  fully  under 
head  IT.,  supra. 

So  the  Supreme  Court  of  the  United  States  placed 
a  like  construction  upon  the  iihode Island  Statute  of 
1822,  in  the  oase  of  Oardner  v.  Collins,  27  U.  S.  2  Pet. 
68,  7  L.  ed.  847  (1829),  holding  that  the  phrase  ''of  the 
blood,**  as  used  therein,  meant  and  included  the 
half  blood.   See  also  this  case,  head  IIL,  supra. 

VIL  Gases  wherein  the  whole  blood  is  preferred. 

In  some  states  a  preference  is  given  to  the  whole 
blood;  thus— 

Where  legacies  were  vested,  the  enjoyment  only 
being  postponed,  and  one  legaree  died  before  the 
happening  of  the  contingencdes  mentioned  in  the 
will,  leaving  a  child  by  a  first  and  three  by  a  second 
marriage,  two  of  the  latter  dying,  their  portions  in 
their  f  ather*s  legacy  were  held  to  vest  in  their  sister 
of  the  whole  blood  to  the  exclusion  of  the  sister  of 
the  half  blood,  the  Alabama  Statute  (Chiy*s  Digest, 
168),  section  2,  preferring  the  whole  blood  in  equal 
degree  to  the  kindred  of  the  half  blood  in  the  same 
degree.    McLemore  v.  McLemore,  8  Ala.  687  (1845). 

The  Delaware  statute  only  prefers  brothers  and 
sisters  of  the  whole  blood  to  brothers  and  sisters  of 
the  half  blood.  MoKinney  v.  Mellon,  8  Houst. 
(Del.)  277  0864). 

Again,  in  King  v.  Neely,  14  La.  Ann.  160  (1860), 
the  heirs  at  law  were  the  children  of  two  sisters  of 
the  full  blood  and  a  sister  of  the  half  blood,  and 
the  property  of  the  deceased  was  situate  in  Mis- 
sissippi, the  statute  of  which  state,  regulating  the 
distribution  of  estates  among  collateral  heirs,  pro- 
vided that  when  there  shaU  be  no  children  of  the 
intestate,  nor  descendants  of  such  children,  the 
estate  sbaU  descend  to  the  brothers  and  sisters  of 
the  intestate  and  their  descendants  in  equal  parts, 
the  descendants  of  a  sister  or  brother  of  the  intes- 
tate to  have  in  equal  parts  among  them  their  de- 
ceased parent*s  8hare,there  being  no  representation 
among  collaterals,  except  with  the  descendants  of 
the  brothers  and  sisters  of  the  intestate,  and  in  no 
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■ection  8470,  Rey.  Stat.  1881  (Key.  Stat. 
1894,  §  2695),  castiDg  the  descent  upon  the 
brothers  and  aiBters  of  the  intestate  Hying 
and  the  descendants  of  such  as  are  dead,  in- 
cludes as  well  brothers  and  sisters  of  the  half 
blood  and  their  descendants,  as  those  of  the 


whole  blood,  unless  this  jneanlng  is  in  some 
way  controlled  or  modified  by  some  other 
section.  Sutherland,  Stot.  Gonstr.  %  238, 
says  that  **  one  who  contends  that  a  aectioa 
of  an  act  must  not  be  read  literally  muat  be 
able  to  show  one  of  two  things, — either  that 


oaie  a  dif  tinotlon  between  the  kindred  of  the  whole 
and  half  blood,  except  the  kindred  of  the  whole 
Uood  in  equal  degree  beiofir  preferred  to  the  kin- 
dred of  the  half  blood  in  the  same  degree.  The 
court  therefore  held  that  the  nephews  and  nieces 
of  the  full  blood  excluded  the  sister  of  the  half 
blood  by  effect  of  repreeeotation. 

The  system  of  descent  established  by  statute  In 
Delaware  as  to  real  estate  provides  that  when  any 
person,  havlDsr  title  or  any  manDCr  of  right,  legal  or 
equitable,  to  any  lands,  tenements,  or  heredita- 
ments, dies  intestate  as  to  the  same,  such  lands  de- 
scend and  pass  in  fee  simple,  (1)  to  the  children  of 
the  intestate,  and  the  lawful  issue  of  any  such  child 
or  children  who  may  have  died  before  the  intestate: 
but  if  there  be  do  such  child  or  children,  or  Issue 
of  such  child  or  children,  then,  (2)  to  the  brothers 
and  sisters  of  the  intestate  of  the  whole  blood  and 
to  the  Issue  of  such  deceased  brothers  and  sisters 
who  may  have  died  before  the  decease  of  the  in- 
testate: but  if  there  be  none  such,  then,  (8)  In  like 
manner  to  the  brothers  and  sisters  and  issue  of  such 
of  the  half  blood,  the  statute  not  excluding  the 
half  blood  from  Inheriting  If  there  be  no  heir  of 
the  wholeblood.  Doe,  Kean,  y.  Boe,  2  Harr.  (DeL) 
108, 29  Am.  Deo.  886  (1886). 

In  Vatheree  y.  Fatheree,  Walk.  (Miss.)  8U  (1828), 
plaintilf,a  half-brother  of  the  defendant,  claimed  a 
distributive  share  of  a  deceased  brother*8  estate, 
the  defendant  claiming  as  hehr  of  the  intestate. 
The  intestate  left  neither  wife  nor  descendants. 
Under  the  Mississippi  statute  of  distribution,  the 
court  held  that  among  collaterals,  such  as  brothers 
and  sisters,  those  of  the  whole  blood  were  to  be 
preferred  to  those  of  the  half  blood;  bnt  if  there 
were  no  collaterals  of  the  whole  blood,  but  of  the 
half  blood,  then  the  half  blood  collaterals  inherited, 
the  same  rule  applying  to  both  real  and  personal 


The  Mississippi  statute,  under  which  the  above 
case  of  Fatheree  y.  Fatheree  was  decided,  pro- 
vides that  "there  shall  be  no  representation  among 
collaterals,  except  with  the  descendants  of  the 
brothers  and  sisters  of  the  intestate;  and  there 
shall  in  no  case  be  a  distinction  between  the  kin- 
dred of  the  whole  and  half  blood,  except  that  the 
kindred  of  the  whole  blood  in  equal  degree  shall  be 
preferred  to  the  kindred  of  the  half  blood  In  the 
same  degree.** 

In  Hulme  v.  Montgomery,  81  Miss.  105  (1866),  the 
court  approved  of  the  construction  placed  upon 
the  Mississippi  statute  in  the  case  of  Fatheree  v. 
Fatheree,  Walk.  (Miss.)  811  (1828),  tupra^  stating  that 
the  language  was  so  plain  and  unambiguous  as 
scarcely  to  admit  of  construction  at  all,  and  that, 
even  If  they  were  doubtful  as  to  the  propriety  of 
the  interpretation  which  was  then  put  upon  the 
act,  they  would  not  feel  authorind  to  dissent 
from  it. 

So  in  Scott  y.  Terry,  87  Miss.  65  (1868),  the  question 
was  whether,  when  the  brothers  and  sisters  of  the 
whole  blood  of  a  party  dying  intestate  all  died, 
leaving  children,  such  children  were  entitled  to 
the  inheritance  under  the  statute  of  descent  and 
distribution  by  right  of  representation  of  their 
parents,  to  the  exclusion  of  the  sister  of  the  half 
blood  of  the  Intestate  who  survived  her  brothers 
and  sisters  of  the  whole  blood.  The  court  held 
that  such  children  were  entitled  by  right  of  repre- 
sentation to  the  exdusion  of  such  sister  of  the 
half  blood. 

In  Bavenscroft  v.  Shelby,  1  Mo.  604  (1828),  it  was 
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held  that  lands  In  that  territory  did  not,  in  tba 
year  1807,  descend  to  the  half  blood  as  well  as  to 
the  whole. 

In  Den,  Hanoe,  y.  McKnigfat,  U  N.  J.  L.  466  asSB), 
the  testator  devised  a  speoMlc  portion  of  hie  real 
estate  to  his  executors  with  power  to  dispose  of 
the  same,  and  also  the  remainder  of  hie  real  estate, 
as  they  might  see  best,  together  with  the  remainder 
of  the  personal  estate.  The  proceeds  to  be  applied 
to  the  support  of  his  wife  and  children  until  the 
latter  respectively  attained  the  age  of  twenty-one 
years,  when  the  overplus  was  to  be  equally  divided 
between  the  wife  and  children  or  |the  survivors. 
The  widow  survived  and  only  one  chUd  of  the  tes- 
tator attained  twenty-one  and  took  the  fee  simple 
in  equal  portions  with  the  mother.  The  widow 
dying  leaving  a  child  by  a  second  marriage,  the 
court  held  that  upon  the  death  of  such  survivizig 
child  of  the  testator  without  issue  leaving  no 
brother  or  sister  of  the  whole  blood,  his  moiety  de- 
scended to  his  sister  of  the  half  blood  by  the  same 
mother  by  virtue  of  the  construction  of  section  8 
of  the  New  Jersey  Act  of  1780,  adopted  by  the 
court  in  Arnold  v.  Den,  Phoenix,  5  N.  J.  L.  862  (ISflS, 
to  the  exclusion  of  her  half-sister  by  the  second 
marriage  of  her  father,  the  second  husband  of  the 
widow  of  the  testator. 

The  New  Jersey  Statute  of  May  81, 1807,  provides 
that  if  any  person  possessed  of  or  entitled  to  real 
estate  in  his  or  her  own  right  in  fee  simple  shall 
die  without  making  a  will  disposing  thereof,  and 
without  any  brother  or  sister  of  the  whole  blood, 
and  shall  leave  a  brother  or  brothers,  a  sister  or 
Bisters,  a  brother  and  sister  or  sisters,  or  tirothers 
and  sister  of  sisters  of  the  half  biood,  the  said  real 
estate  of  such  person  shall  descend  to  and  be  In- 
herited by  such  kindred,  as  the  case  may  be,  of  the 
half  blood,  in  the  manner  and  proportiona  be- 
tween male  and  female  directed  by  the  Ist  section 
of  this  Act.**  Den,  Plerson,  v.  DeHart.  8  N.  J.  U 
TSaSOQ). 

In  the  above  case  the  testator  devised  real  estate 
to  his  wife  for  life,  remaloder  in  fee  to  his  grand- 
son, who  died  under  age  and  without  issue  leaving 
a  sister  of  the  whole  blood,  who  also  died  under  age 
without  issue,  and  a  brother  and  sister  of  the  half 
blood  ex  parte  maUma  by  the  second  marriage  of 
his  mother,  and  also  uncles  and  aunts,  children  of 
the  testator,  under  whom  the  defendant  claimed. 
The  widow,  the  mother  of  the  grandson,  also  had 
i^ue  of  a  third  marriage,  after  the  death  of  the 
sister  of  the  grandson  of  the  testator  before  the  de- 
cease of  the  testator*s  widow  under  whom  the 
plaintUf  claimed.  The  court  held  the  defendants 
entitled  and  excluded  the  half  blood,  such  exdu- 
sion not  being  that  of  the  issue  of  an  ancestor  by 
different  venters,  not  carrying  the  estate  out  of  the 
family  of  the  ancestor. 

See  also  Den,  Lloyd,  v.Urlson,  8  N.  J.  L.  1ST  (1807): 
Den,  Stretch,  v.  Stretch.  4  N.  J.  L.  188  aSlS);  Den, 
Delaplaine,  v.  Jones,  8  N.  J.  L.  410  (1884),  the  Ut- 
ter case  decided  under  the  New  Jersey  Aot  of  1B17, 
mpra^  head  V. 

Under  the  laws  of  New  Mexico,  brothers  and 
sisters  of  the  half  blood  are  excluded  from  the 
participation  in  the  personal  property  of  an  intes- 
tate where  there  are  brothers  and  sisters  of  the 
whole  blood.  In  the  Goods  of  Meroure,  Tucker. 
288  (1867),— in  which  case  the  half  blood  were  ex- 
cluded in  the  distribution  of  shares  as;next  of  kin 
Id  the  personal  esUte  of  the  intestate  in  the  i 
of  New  York. 
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there  is  aoma  olher  lection  which  cuts  down 
or  expands  its  meaning,  or  else  the  section 
itself  is  repugnant  to  the  general  purview." 
There  is  no  claim  that  the  section  referred  to 
is  repugnant  to  the  purview.  But  it  is  as- 
sumed by  appellants*   learned  counsel  that 


the  only  provision  for  kindred  of  the  half 
blood  is  made  by  section  8472,  Key.  Btat. 
1881  (1  Bums'  Key.  Stat  1894,  §  2627).  and, 
as  it  omits  descendants  of  the  half  blood, 
none  of  the  kindred  of  the  half  blood  can  in- 
herit but  half-brothers  and  half-sisters.      It 


If  the  estate  does  not  come  to  the  Intestate  by  de- 
■oent.  but  by  purobase,  it  paaaee  to  the  r>rothera 
and  steten  of  the  wtaole  blood  only.  Fteemao  ▼• 
Allen.  17  Ohio  St.  687  aSST). 

lo  Stembel  ▼.  Ataitln.  Stone  y.  Dofrter,  80  Ohio  St 
496,  Sei  (1808),  the  question  presented  was  whether, 
when  the  relict  of  a  former  deoeesed  huehand  or 
wife  dies  Intestate  and  without  issue,  pooaosscd  of 
real  or  persooal  estate  which  came  to  the  iotestate 
from  such  husband  or  wife.  In  the  manner  con- 
templated by  the  Act  of  April  11^  1877  (74  Ohio 
Law8. 81),  the  one  half  of  the  property  paised  and 
descended,  under  the  provisions  of  thatactand  the 
statute  to  which  it  is  supplemented,  to  the  brothers 
and  sisters  of  the  whole  blood  of  the  former  bus- 
twod  or  wife  and  their  representatives,  in  prefer- 
ence to  those  of  tbe  half  blood  and  their  reprfr- 
aentatives,  or  to  both  classes  equally.  The  court 
was  of  opinion  that  half  of  the  property  which 
went  to  the  brothers  and  sisters  of  the  former  de- 
ceased husbaad  or  wife  deecenda  in  the  same  way: 
first,  to  the  brothers  and  sisters  of  the  whole  blood 
or  their  represenutives,  and  If  there  were  none 
then  to  those  of  the  half  blood  and  their  represents* 
tivea.  the  other  half  going  to  brothers  and  sisters 
of  the  deceased  relict  and  their  representatives  In 
like  order,  the  statute,  employing-  the  same  Ian- 
iruaire  in  disposinfr  of  each  half,  must  be  presumed 
to  have  used  it  with  respect  to  both  In  the  same 
aense,  there  being  nothinjr  to  indicate  a  different 
intention.  The  section  in  dispute  was  4108  of  the 
Revised  Statutes  of  Ohio.  ( JtwMos  MtnshaU  dls- 
aentlnir.) 

So  it  has  been  held  that  a  moiety  passina,  under 
the  provislonB  of  B  416S  of  the  Ohio  Revised  Stat- 
utes, to  brothers  and  sisters  of  a  former  deceased 
husband  or  wife.  Is  aovemed  by  the  statute  to 
which  such  act  is  supplementary,  and  therefore 
those  of  the  whole  blood  have  precedence.  Martin 
▼.  Falconer,  6  Ohio  0.  Ct.  Rep.  684, 586  riSBl). 

The  statute  In  force  at  the  time  of  tbe  passage  of 
the  Ohio  Statute  of  April  U,  1877.  supplementary 
to  the  act  regrulatinfir  descents  and  the  distribution 
of  personal  estate  (74  Ohio  Laws,  81)  shows  the  pol- 
icy of  tbe  state  to  be  that,  exceptiair  real  estate  an- 
cestral Id  character,  brothers  and  sisters  of  tbe 
whole  blood  take  to  the  ezclualon  of  those  of  the 
half  blood.    Udd. 

The  pertinent  provision  of  snoh  sot  is  that  the 
estate  shaU  psss,  **one  half  to  tbe  brothers  and  sis- 
ters of  such  deceased  husband,**  and  full  effect  is 
iriven  thereto  by  decreeing  that  the  property 
passes  to  such  brothers  and  sisters  in  the  order  es- 
tablished by  M  S  and  4  of  the  former  Act,  that  is  to 
the  whole  blood,  and.  if  none  of  such  blood,  then 
to  those  of  the  half  blood  and  thehr  legal  xepre- 
aentatives.   ibid. 

In  Cresoe  v.  Laidley,  S  BInn.  S79. 286.  S86  (1810),  an 
intestate  died  seised  in  fee  simple  of  lands  which 
bad  come  to  him  by  descent  from  his  father,  leav- 
ing a  mother,  a  brother  of  the  half  blood  on  the 
part  of  the  mother,  a  maternal  grandfather  and 
grandmother,  a  paternal  great  aunt  who  was  tbe 
plaintiff  In  the  suit,  and  several  cousins,  children 
of  paternal  great  uncles  and  great  aunts.  The 
plaintiff  claimed  a  fifth  as  one  of  the  next  of  kin 
and  the  defendHnt  held  under  the  heir  at  common 
law.  The  question  was  whether  tbe  case  was  in- 
cluded in  either  of  the  acts  directing  tbe  descent 
of  real  estate  of  persons  dying  intestate.  Tbe 
court  held  that  tbe  plaintiff  was  not  entitled  to  re- 
cover, not  bringing  her  case  within  either  of  the 
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I  acts  of  sawmbly  of  the  10th  day  of  April.  17M,  and 
the  4th  day  of  April,  1797,  the  former  of  which 
enacts  that  '^e  real  and  personal  estate  of  any 
person  dying  intestate.  In  case  such  person  leaves 
neither  widow  nor  lineal  descendant,  nor  father  or 
mother,  nor  brother  or  sister  of  the  whole  or  half 
blood,  nor  lawful  Issue  of  any  brother  or  sister  of 
the  whole  or  half  blood,  shall  descend  to  and  be 
divided  among  the  next  of  kin  of  equal  dcicree,** 
the  Act  of  1707  making  no  alteration  in  the  above 
provision,  it  being  a  eaau$  omissus  in  tbe  ioierstata 
laws,  the  heir  at  common  law  taking  in  such  cases. 

In  Stark  v.  Stark,  56  Pa.  ffi  (1867).  real  estate  was 
devised  to  a  daughter,  who  died  intestate  leaving 
brothers  and  sisters  of  the  whole  and  half  blood. 
Tt  was  held  that,  under  tbe  Pennpylrania  Act,  •  97 
a  Brightly*s  Purd.DiK.  (i08).tbose  of  the  whole  blood 
took  the  estate  In  preference  to  the  half. 

When  the  half  blood  are  called  upon  to  taiherit 
under  section  9  of  the  Pennsylvania  Act  of  1838,  as 
being  of  the  blood  of  the  first  purchaser,  they  stand 
In  tbe  same  right,  so  far  as  regards  other  kindred, 
as  the  whole  blood,  although  they  would  be  post- 
poned and  not  share  equally  with  the  whole 
brothers  and  sisters.  May  v.  Espensbade,  1  Pearson 
(Pa.)ia0a86B). 

With  respect  to  brothers  and  sisters  Inheriting 
from  each  other,  the  whole  blopd  is  preferred, 
under  the  Pennsylvania  Intestate  laws  of  1888. 
Danner  v.  Sbissler,  81  Pa.  280  (1858).  See  also  Baker 
V.  Chalfaot,  6  Whart.  477  (1846),  infra,  VIII.;  Ex 
paru  Mays,  9  Rich.  L.  61  a846). 

In  Lawson  v.  Perdriaux,  1  McCord.  L.  2BSi  (1821),  It 
was  held  that  under  the  South  Oarollna  Act  of  179U 
as  amended  by  the  Act  of  1797.  a  brother  of  the  half 
blood  waa  not  entitled,  as  a  brother  or  sister  of  the 
whole  blood,  to  a  distributive  share  of  the  real  es« 
tate  of  an  intestate,  who  died  leaving  no  brother  or 
sister  of  tbe  whole  blood  but  a  mother  him  surviv- 
ing, and  that  the  mother  took  the  whole  estate. 

Under  the  above  statute  and  amendment  a 
brother  of  the  half  blood  is  by  no  construction  ta 
be  placed  upon  the  same  footing  with  a  brother  of 
the  whole  blood.    Ibid, 

In  Charleston  ▼.  Hagermeyer.  1  Riley,  Bq.  117 
(1887).  letters  of  administration  were  granted  of  the 
intestate's  estate  which  was  entirely  personal,  and 
no  claim  was  interposed  by  tbe  next  of  Idn,  and  an 
inquisition  of  escheat  was  prosecuted,  the  amount 
In  the  bands  of  the  administrator  being  paid  over 
to  the  city  councU.  Upon  a  bill  filed  for  distribu^ 
tion  of  the  estate  among  the  Intestate's  next  of  kin,, 
who  were,  a  sister  of  the  whole  blood  who  died  a 
widow  intestate  leaving  three  children,  another 
sister  of  the  whole  blood  who  died  a  widow  leaving 
children,  and  children  of  a  sister  of  the  whole  blood 
who  died  prior  to  the  Intestate,  and  also  sisters  of 
the  half  blood,~the  court  held  that  If  there  had  been 
no  brother  or  sister  of  the  whole  blood  surviving 
the  intestate,  the  sisters  of  the  half  blood  would 
have  been  placed  upon  the  footing  with  the  chil- 
dren of  the  deceased  sister  of  the  whole  blood,  but 
that  by  the  act  of  distribution  they  were  not  to  be 
permitted  to  take  while  there  were  sisters  of  the 
whole  blood;  and  as  the  rights  of  tbe  parties  were 
fixed  by  tbe  death  of  tbe  In  test  a  tp.  the  estate  was 
distributable  into  three  pai'ts.  one  part  to  each  of 
tbe  three  sisters  of  tbe  whole  blood  and  their  de» 
scendants. 

Brothers  and  sisters  of  the  half  blood  cannot  in- 
herit from  a  colored  man,  under  the  South  Carolina 
statutes   legalishig    marriages  between   former 
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provides  that  "kindred  of  the  half  blood 
shall  inherit  equally  with  those  of  the  whole 
blood;  but  if  the  estate  shall  have  come  to  the 
intestate  by  gift,  devise,  or  descent  from  any 
ancestor,  those  only  who  are  of  the  blood  of 
such  ancestor  shall  inherit:  provided,  that 


on  failure  of  such  kindred,  other  kindred  of 
the  half  blood  shall  inherit  as  if  they  were 
of  the  whole  blood. "  It  is  to  be  observed 
that  the  principal  object  and  purpose  of  this 
section,  as  appellants'  learned  counsel  con- 
tends, are  to  limit  the  right  of  inheritance 


slaves,  whether  their  mother  Is  to  be  regarded 
nnder  such  statutes  as  the  lawful  wife  of  their 
father  or  not,  where,  without  being  sold  or  sent  ofT 
In  such  a  way  as  to  make  a  dissolution  of  the  mar- 
riage, the  father  left  the  mother  for  another 
woman,  with  whom  he  lived  during  the  lifetime  of 
the  former  and  bj  whom  be  was  the  father  of  the 
man  from  whom  the  inheritance  was  claimed;  and 
if  the  children  of  the  first  marriage  are  legitimate, 
the  son  of  the  second  is  not,  and  there  can  be  no  in- 
heritance between  them.  Clement  y.  Blley,  88  8. 0. 
66.  88  (1800). 

Where  a  testator  died  unmarried  and  without 
issue,  leaving  neither  brother  nor  sister  or  their 
issue,  nor  father  or  mother,  him  surviving,  having 
acquired  lands  in  his  lifetime,  the  question  de- 
cided under  subsection  8  of  section  2480  of  the 
Tennessee  Code  being  as  to  the  right  of  the  heir  on 
the  part  of  the  mother,  who  died  leaving  a  brother 
and  sister,  the  former  dying  unmarried  and  with- 
out issue,  the  sister  marrying  and  having  children, 
two  of  whom  were  living,  the  third  having  died 
leaving  children,  who  also  died  without  issue,  the 
father  of  such  last  child  marrying  again  and  having 
five  children  by  such  marriage,such  last- mentioned 
children  claiming  as  half  brothers  and  sisters,  to 
inherit,— the  court  held  that  under  the  section  of 
the  code,  the  child  of  a  sister  of  the  mother  took  in 
preference  to  the  half-brothers  on  the  part  of  the 
deceased  son  of  the  deceased  daughter  of  the  sister, 
the  statute  calling  for  an  heir  '^presenting  those 
In  equal  degree  of  relationship  to  the  intestate," 
and  not  for  a  person  representing  one  who  is  him- 
self only  a  representative,  subsection  1  of  such 
section  defining  the  representation  of  lineal  de- 
scendants, and  subdivision  2  providing  for  the  rep- 
resentation of  brothers  and  sisters  by  their  lineal 
descendants.  Selby  v.  HoUingsworth,  18  Lea,  146, 
147, 148  (1884). 

In  Wardiow  v.  Miller,  68  Tex.  885, 898  a88T),  it  was 
held  that  by  the  civil  law  in  force  in  Texas  at  the 
death  of  the  deceased,  in  the  year  1886,  his  brothers 
of  the  full  blood  and  a  daughter  of  a  deceased 
brother  of  the  full  blood  were  entitled  to  inherit 
his  estate  to  the  exclusion  of  brothers  and  sisters  of 
the  half  blood. 

Again,  in  Franklin  v.  Piper,  5  Tez.  Civ.  App.  868, 
860  (1888),  where  the  land  in  question  was  patented 
to  the  heirs  of  the  deceased,  an  unmarried  man, 
who  left  brothers  and  sisters  of  the  whole  blood 
and  brothers  of  the  half  blood  and  descendants  of 
a  brother  of  the  half  blood  him  surviving,— it  was 
held  that,  undw  the  law  in  force  in  Texas  prior  to 
the  Act  of  1848,'the  estate  passed  to  the  brothers  and 
sisters  of  the  whole  blood  to  the  exclusion  of  the 
brothers  of  the  half  blood  and  their  Issue,  the  laws 
of  descent  and  distribution  not  having  been 
changed  until  the  Act  of  Ifaroh  18, 1848.  Wardiow 
V.  Miller,  siQ>ra,  followed. 

yni.  WhsnhaVVloodprtferr€dtoremoUrrekAive9 
€^  the  wheie  blood. 

When  a  statute  does  not  really  require  a  dllferent 
interpretation.  Justice  is  best  promoted  by  prefer- 
ring brothers  and  sisters  of  the  half  blood  to  those 
more  distantly  related.  Pond  v.  Irwin,  118  Ind. 
248  (1888). 

In  Coz  V.  Clark,  98  Ala.  400,  404  (1800),  an  action  of 
ejectment,  the  owner  died  leaving  three  children, 
tind  grandchildren  of  two  deceased  children,  a 
grandchild  subsequently  djring  leaving  no  issue, 
and  no  brother  or  sister  of  the  whole  blood«  but 
29L.R.  A. 


leaving  brothers  and  sisters  of  the  half  blood,  die 
plaindfllB  in  the  action,  neither  father  nor  mother 
of  the  plaintiffs  being  a  descendant  of  such  de- 
ceased owner  from  whom  inheritance  was  derived, 
the  only  title  set  up  by  them  beins  that  derived 
through  the  half-sister,  the  grandchild  of  such 
owner,  who  inherited  a  fifth,  and  who  survived  the 
intestate,  her  father.  The  court  held  that  if  the 
grandchild  so  dying  had  left  surviving  her  a 
brother  or  sister  on  the  maternal  side,  through 
whom  the  inheritance  came,  or  children  of  such 
brother  or  sister,  such  would  take  to  the  entire  ex- 
clusion of  the  half  blood  of  the  father^a  aide;  but, 
there  being  no  child  of  the  intestate,  or  brotben 
or  sisters  of  the  intestate  on  the  maternal  side,  the 
half  brothers  and  sisters,  though  on  the  fatberti 
side,  were  next  in  degree,  and  by  force  of  the  stat- 
ute (Code,  U  1016.  1010)  and  the  qoalifylofr  words 
thereof,  took  in  preference  to  the  uncles  and 
aunts,  who  were  not  in  the  same  degree  with  the 
half  brother  or  sister. 

Where  the  intestate  died  owning  lands  which  had 
descended  to  her  from  her  husband,  unmarried 
and  leaving  no  children  or  other  lineal  descendants 
either  of  the  whole  or  half  blood,  under  the  Indi- 
ana statutes  a  half  brother  of  the  blood  of  the  an- 
cestor took  to  the  exclusion  of  kindred  of  the  blood 
more  distantly  related.    Pond  v.  Irwin,  supra. 

In  Clay  v.  Cousins,  1 T.  B.  Mon.  75  (1884).  the  ques- 
tion was  whether,  on  the  death  of  an  infants  lands 
which  were  derived  from  his  father  passed,  by 
operation  of  law,  to  the  brother  and  aisier  of  his 
father,  or  descended  to  his  half  brother  on  the  part 
of  his  mother.  The  court  held  the  right  of  inherit- 
ance depended  upon  the  principles  escablisbed  by 
civil  Institutions,  and  the  legislature  having  en- 
acted a  law  regulating  the  descent  of  estates  m 
that  state,  the  question  was  to  be  decided  by  the 
statute,  and  that  under  the  statute  of  Kentucky, 
which  contained  the  provisions  of  the  Virginia 
Acts  of  1785  and  1700.  the  estate  descended  to  the 
brother  of  the  half  blood,  and  not  to  the  brother 
and  sister  of  the  father. 

In  Conant  v.  Kent,  180  Mass.  178  (1881),  the  de- 
ceased died  leaving  no  iasue,  father,  mother, 
brother,  or  sister,  but  leaving  nephews  and  pieces 
of  the  whole  and  half  blood,  and  a  grand  nephew, 
son  of  a  deceased  niece  of  the  whole  blood.  Under 
the  Massachusetts  Statute  of  1876,  ohap.  2B0.S1, 
providing  that  if  a  person  dies  intestate  leaving  no 
issue,  and  no  father,  mother,  brother,  or  sister,  his 
estate  shall  go  to  his  next  of  kin  in  equal  degreei 
the  court  held  that  the  estate  went  to  the  children 
of  deceased  brothers  and  sisters  as  the  next  of  kin 
of  intestate  to  the  exclusion  of  the  children  of  d^ 
ceased  nephews  and  nieces,  the  nephews  and  nieces 
of  the  half  blood  taking  equally  with  those  of  the 
whole  blood,  the  Statute  of  1880.  chap.  210,  aboUsb- 
ing  the  distinction  and  allowing  the  Isnie  tn  what- 
ever degree  of  every  deceased  brother  or  sister  to 
share  by  right  of  representation  in  all  such  cases. 
not  affecting  the  rights  acquired  under  the  Statiate 
of  1876. 

In  Rowley  v.  Stray,  88  Mlob.  fO  (1876),  the  land  to 
controversy  descended  to  the  deoeaaod  from  his 
father,  who  died  leaving  the  estate  and  a  widow 
him  surviving,  the  nearest  surviving  kindred  of 
the  intestate  being  his  father's  mother  and  the  chil- 
dren of  his  mother's  (the  widow's)  second  marriage, 
the  question  being  whether  the  father's  mother  or 
the  brothers  and  sisters  of  the  half  blood  inberiifd. 
The  ooart  held  that  the  half  blood  took  under  the 
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by  kindred  of  the  half  blood.  But  the  lim- 
itation la  not  In  the  direction  of  confiDing 
the  right  of  inheritance  exclusively  to  the 
half-brothers  and  half-sisters,  as  contended 
by  appellants ;  but  it  is  to  limit  the  right  to 
those  of  the  half  bluod  only  who  are  of  the 


blood  of  the  ancestor  from  whom  the  estate 
shall  have  come  to  the  intestate  by  gift,  de* 
vise,  or  descent,  if  there  are  any  such  half- 
blood  kindred,  or  rather,  to  exclude  from 
such  inheritance  kindred  of  the  half  blood 
who  are  not  of  the  blood  of  the  ancestor, 


statute  tn  priority  to  the  ffrandmotber,  even 
thoug^h  the  latter  was  in  the  same  decrree  of  kin-^ 
Bbip  to  the  intestate  as  oomputed  bj  the  rules  of 
the  civil  law,  and  was  of  the  blood  of  the  ancestor 
f  Tom  whom  the  estate  came  to  the  Intestate,  while 
the  former  were  not. 

And  under  the  Spanish  law,  which  prevailed  In 
BCisBouri  prior  to  September,  1B07,  if  a  man  died 
without  descendants  or  asoendan  ts  leading  brothers 
of  the  half  blood  only  and  paternal  aunts,  the 
brothers  of  the  half  blood  succeeded  to  the  exclu- 
sion of  the  paternal  aunts.  Cotter  v.  Waddingham, 
2S  Mo.  800,860  (1865). 

In  Doe,  Sheppard,  ▼.  Sheppard,  7  N.  G.  888,  408, 
401  a819),  the  claim  was  one  of  the  half  blood«  the 
lands  haviuff  been  devised  in  tail  to  the  first,  sec- 
ond, third,  and  fourth  sons  of  the  testator  in  suo- 
oesBlon,  three  of  the  sons  being  by  his  second 
wife.  The  first  son,  becoming  seised  in  fee  under 
the  North  GaroUna  Act  of  1784,  devised  a  portion 
to  each  of  two  of  such  brothers.  One  of  such 
brothers  dying  Intestate  leaving  issue  who  subse- 
quently died  without  issue,  the  other  brother  also 
dying  intestate  without  issue  but  leaving  a  ma- 
ternal sister  of  the  half  blood  by  the  second  mar- 
riage of  the  testator^s  widow  and  a  nephew  of  the 
whole  blood,  the  question  was  whether  the  kin- 
dred on  the  paternal  side,  who  were  further  In  de- 
gree, or  the  maternal  half  sister,  were  entitled. 
The  court  held  that  the  latter  were  entitled  Inas- 
much as  the  lands  were  acquired  by  purchase. 

In  Ohio  where  the  estate  comes  by  purchase  the 
husband  or  wife  of  the  Intestate,  as  well  as  the 
brothers  and  sisters  of  the  half  blood,  stand  before 
the  uncles  and  aunts^  Priokett  v.  Parker,  8  Ohio 
8t  804  0854). 

In  White  v.  White,  19  Ohio  St.  681,  886  a860),  it 
was  held  that  the  6th  clause  of  the  Ohio  Statute  of 
1867,  section  1,  relating  to  desoent  and  distribution, 
was  not  to  be  read  as  a  mere  adjunct  to  the  4th 
clause,  making  both  alike  applicable  exclusively  to 
estates  which  come  by  deed  of  gift,  such  a  render- 
injr  of  the  section  or  clause  being  against  the  plain 
Umsnage  thereof,  there  being  no  good  reason  for 
making  property  coming  from  an  ancestor  by 
deed  of  gift  descend  otherwise  than  It  would  if 
acquired  by  descent  or  devise. 

In  that  case  the  property  had  descended  from  a 
gmodfather  through  the  father  to  a  daughter  who 
died  seised.  It  was  held  that  upon  the  death  of  the 
latter  it  passed  to  the  half  brother  and  sister  of  her 
father  In  preference  to  the  brothers  and  sisters  of 
the  grandfather,  even  though  such  half  brother 
and  sister  were  not  of  the  whole  blood  of  the  im- 
mediate ancestor,  nor  of  the  blood  of  the  grand- 
father under  the  6th  clause  of  section  1  of  the  Ohio 
Statute  of  1867. 

Where  an  intestate  died  seised  of  an  estate  by  de- 
scent from  a  brother,  leaving  no  widow  nor  chil- 
<hreD  nor  brother  nor  sisters  of  the  whole  blood, 
but  leaving  a  sister  of  the  half  blood  and  uncles  on 
the  father's  side,  under  the  Pennsylvania  Act  of 
April  9, 1883,  the  sister  of  the  half  blood  took  in 
preference  to  remoter  kindred  of  the  whole  blood. 
BUer  V.  Cbalf ant,  6  Wbart.  477,  479  (1846). 

In  Simpson  v.  Hall.  4  Serg.  ft  R.  887  aSlS),  the  in- 
testate  died  having  made  a  small  improvement 
upon  vacant  land,  but  without  making  any  settle- 
ment or  having  a  view  to  residence.  Subsequently 
a  warrant  to  include  this  Improvement  was  issued 
to  the  brother  on  behalf  of  the  daughter  of  the  de- 
oMsed,  but  the  court  held  upon  the  death  of  the 
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daughter  that  such  estate  did  not  come  to  her  em 
parte  paUma  but  as  a  new  acquisition,  whiclu 
upon  her  death,  descended  to  a  brother  of  the  half 
blood  on  her  mother's  side.  In  preference  to  more 
remote  kindred  of  the  whole  blood. 

In  Hart's  App.,  8  Pa.  88  (1848).  a  lunatic  died  un- 
married and  without  issue,  or  father  or  mother  or 
brother  or  sister  of  the  whole  blood,  or  uncle  or 
aunt  on  the  father's  side,  but  leaving  three  brothers 
and  one  sister  of  the  half  blood,  the  children  of  bis 
mother  by  a  subsequent  marriage,  and  ten  cousins, 
the  children  of  deceased  uncles  on  his  father^sside. 
A  portion  of  the  real  estate  having  been  sold  for 
his  maintenance  under  order  of  the  court,  the  bal- 
ance left  was  claimed  by  his  luilf  brothers  and 
sister,  upon  the  ground  that  the  mother  was  a  de- 
scendant of  the  lunatic's  paternal  great-grand- 
father from  whom  the  real  estate  came,  the  cousins 
also  claiming  in  the  same  line,  a  portion  of  the  es- 
tate being  also  dalmed  from  the  grandfather  of  the 
Intestate  lunatic,  the  persons  last  seised  by  the  in- 
testate being  bis  father  and  a  paternal  uncle  who 
died  intestate.  The  court  held  the  half  brothers 
and  sister  entitled  in  equal  proportions,  under  the 
Act  of  Aprils,  1888,  and  preferred  them  to  the 
cousins. 

Where  an  Intestate  died  possessed  of  real  and  per* 
sonal  estate,  leaving  as  his  nearest  relations  an 
uncle  and  aunt  of  the  half  blood,  and  cousins  of  the  . 
whole  blood,  and  other  more  distant  relations,  the  ' 
uncle  and  aunt  of  the  half  blood,  being  In  the  third 
degree,  under  the  South  Carolina  Statute  of  Febru- 
ary 19. 1791  (abolishing  the  rights  of  primogeniture), 
were  entitled  to  the  estate  in  preference  to  thenrst 
cousins  of  the  whole  blood.  Karwon  v.  Lowndes, 
21>esauas.  Bq.  ao  (1808).  To  the  same  effect.  Perry 
V.  Logan,  5  Rich.  Bq.  902  (18S3). 

In  Chaney  v.  Barker.  8  Bazt.  424  (1874),  the  que^ 
tion  was  whether  half-sisters  of  a  child  of  the  sec- 
ond marriage  took  the  Interest  in  the  land  which 
descended  from  his  mother,  or  whether  the  uncles 
and  aunts  on  the  mother's  side  were  entitled.  The 
court  held  that  under  the  Tennessee  code  the  half 
brothers  and  sisters  were  entitled,  to  the  exclusion 
of  the  uncles  and  aunts,  following  the'oonstruction 
placed  upon  the  provision  of  the  Act  of  1784  (Code, 

•  2420,  subsec.  2)  In  the  case  of  Nesbit  v.  Bryan,  1 
Swan.  488  (1852),  tmU,  bead  IV.,  although  by  such 
construction  of  the  act  the  land  passed  entirely  out 
of  the  blood  of  the  ancestor  from  whom  It  was  de- 
rived 

IZ.  When  half  tHood  take  half  portiona. 

The  legislatures  of  some  states  have  thought  fit 
to  make  a  distinction  between  the  whole  and  tne 
half  blood  in  relation  to  the  exact  portions  to  be 
taken  by  each,  giving  the  former  the  preference  so 
far  as  the  value  or  amount  thereof  Is  concerned. 

This  wlU  be  found  to  be  the  case  in  Colorado, 
under  Stat.  1888, 1 1041;  Fla.  Stat.  1881.  chap.  02.  H  4; 
Ky.  Oen.  Stat.  1881,  chap.  81,  •  8;  La.  Bev.  Civ.  Code 
1876.  6  918;  Mo.  Bev.  Stat.  1879.  •  2184,  ed.  1889.  voL  U 
p.  10S8,  C  4488;  Tex.  Bev.  Stat.  1879.  art.  1648;  Va. 
Code  1878.  chap.  119,  •  2;  W.  Va.  Laws  1882,  chap.  94t 

•  2;  and  Wyoming  Comp.  Laws  1876,  chap.  42,  I  8, 
Bev.  Stat  ed.  1887.  p.  585. 1 2228. 

In  Texas,  however,  the  statute  provides  for  their 
taking  whole  portions  where  they  are  all  "of  the 
half  blood." 

By  section  27  of  the  Kentucky  Act  of  1827  (1  Stat- 
ute Laws,  880)  the  personal  estate  of  an  intestate 
dying  without  wife  or  cnild  is  directed,  after  pay- 
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where  there  are  other  kindred  of  the  half 
blood  who  are  of  the  blood  of  the  ancestor. 
In  BoberUan  y.  Bumll,  40  Ind.  828,  this  court 
oonstmed  this  section  as  if  it  read  as  fol- 


lows :  "  Kindred  of  the  half  blood  shall  in- 
herit  equally  with  those  of  the  whole  blood ; 
but  if  the  estate  shall  have  come  to  the  in- 
testate by  giftk  deylse»  or  descent,  from  any 


ment  of  debts,  **to  be  distributed  in  tbe  same  pro- 
portions and  to  the  same  persons  as  lands  are  di- 
rected to  descend  in,  hj  an  act  entitled  *An  Act 
Direotinff  tbe  Course  of  Descent.*  ** 

In  Nizon  v.  Nixon,  8  Dana,  6  (1838),  where  the  in- 
testate died  without  father,  mother,or  child,leayin9 
DO  desoendants  of  a  deceased  brother  or  sister,  his 
eight  suryi  vinflr  brothers  and  sisters  (seven  of  whom 
were  of  thebalfblood),hisneareet  collateral  kindred 
were,  by  the  4th  section  of  tbe  Act  of  178S,  his  only 
heirs  and  distributees.  The  XSth  section  of  the  Act 
provides  that  **lf  part  of  such  collaterals  be  of  the 
whole  blood,  and  the  other  part  of  the  half  blood 
only,  those  of  the  half  blood  shall  inherit  only  half 
as  much  as  those  of  the  whole  blood,  but  if  all  be 
of  the  half  blood  they  shall  have  the  whole  por- 
tions, only  gMng  to  the  ascendants,  if  there  be 
any,  donbie  portions.**  The  question  raised 
upon  this  clause  was  whether,  when  part  of  the 
collaterals  are  of  the  half  blood  and  the  other  part 
of  the  whole  blood,  the  statute  Intended  that  those 
of  tbe  half  blood,  as  a  dlass  or  body,  should  be  en- 
titied  only  to  half  as  much  as  those  of  the  whole 
blood  as  a  class,  or  whether  it  intended  that  each  of 
those  of  the  half  blood  should  be  entitled  to  only 
half  as  much  as  each  of  those  of  the  whole  ^lood. 
The  court  held  that  the  statute,  In  makiDsr  tbe  ap- 
portionment between  collaterals  of  the  whole  and 
half  blood,  regarded  the  individuals  of  the  two 
classes,  and  not  the  two  daaaes  collectively;  and 
fixed  the  ratio  of  apportionment  with  reference  to 
the  individuals,  and  not  to  the  classes  as  such,  and 
therefore  each  one  of  the  whole  blood  took  twice 
as  much  as  any  one  of  the  half  blood,  and  eaoh  of 
the  half  blood  half  as  much  as  any  one  of  the  whole 
blood. 

So  in  Petty  v.  Mailer,  15  B.  Mon.  BBl  (186(9,  where 
the  owner  of  land  died,  leaving  a  mother  and  sis- 
ters and  brothers  of  the  whole  and  half  blood,  the 
latter  inherited  half  portions  with  the  mother  and 
brothers  and  sisters  of  the  full  blood. 

Again,  in  Miller  ▼.  Calvert,  1  Met  (Ky.)  47S  0858), 
a  testator  died  leaving  a  widow  and  one  child  of 
such  marriage  and  children  by  a  former  marriage, 
a  child  of  the  second  marriage  dying  shortly  after- 
wards, an  infant  and  without  issue,  leaving  his 
mother  and  half  brothers  and  sisters  him  surviv- 
ing, and  the  question  was  whether  the  collaterals, 
who  were  all  of  the  half  blood,  took  as  brothers  and 
sisters  equally  with  the  mother,  as  provided  in 
section  I  of  the  Kentucky  Statute  (Bey.  Stat.  chap. 
80).  The  court  held  that  the  language  of  the  stat- 
ute clearly  meant  nothing  more  nor  less  than  that 
they  should  inherit  only  half  as  much  as  collaterals 
when  they  take  with  them,  and  the  same  propor- 
tion when  they  take  with  ascending  kindred,  the 
mother  in  that  case  being  the  ascending  kindred, 
and  as  such  entltied  to  take  a  share  equal  to  a 
brother  or  sister  of  the  whole  blood,  which  In  tiiat 
case  meant  that  they  share  double  that  of  either  of 
the  collaterals  of  the  half  blood. 

The  effect  of  tbe  2d  and  4tb  sections  of  the  Texas 
Act  of  1848.  regulating  descent  and  distribution 
(Hart's  Dlgest,arts.  668. 6B6)  is  to  give  one  half  of  the 
estate  of  the  deceased  (having  no  children)  to  the 
surviving  husband,  and  if  the  intestate's  mother 
be  dead  the  other  half  is  to  be  divided  in  equal  por- 
tions, one  to  the  surviving  father  and  the  other  to 
brothers  and  sisters  of  the  deceased,  the  term 

^brothers  and  sisters;"  as  used  being  general,  and 
those  of  the  half  blood  as  well  as  those  of  tbe  whole 
are  strlctiy  within  their  scope  and  signification,  all 
doubt  upon  the  question  being  dissipated  by  sec- 
-Von  6  (art.  697).  which  declares  that  where  the  In- 
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herltance  is  directed  to  pass  to  the  collateral  kin- 
dred of  the  deceased.  If  part  of  such  collaterals  be 
of  the  whole  blood  and  the  other  part  of  tte  half 
blood  only  of  the  intestate,  those  of  the  half  blood 
shall  Inherit  only  half  as  muoh  as  those  of  tbe 
whole  blood,  but  If  aU  be  of  the  half  bloodttwy 
01  have  whole  portions.  Marlow  t.  fl^ng,  17 
Tex.  177  (1866). 

In  that  case  deceased  died  without  issue  leaving 
her  husband  her  surviving.  Her  mother  had  pre- 
deceased  her  and  her  father  married  again  and  had 
Issue  of  such  marriage  wh«  were  of  the  half  blood 
of  the  deceased.  The  brothers  and  sIstezB  of  the 
half  blood  and  the  father  survived  the  deceased. 

Tbe  provision,  as  contained  in  section  6  of  tbe 
Texas  Statute  of  18i8,  is  a  qualification  of  the  grant 
In  the  preceding  sections,  to  the  brothers  and  sis- 
ten,  showing  that  half  brothers  and  sisters  are  not 
excluded,  but  that  they  are  entitled  to  only  half 
as  much  as  those  of  tbe  whole  blood.  Marlow  ▼. 
King,  supra;  Lee  v.  Smith,  18  Tex.  141  (18G6)l 

In  Browne  v.  TurbervlUe,S  OaU  (Va.)  8BQL  (ISOOL 
tbe  Intestate  died  seised  and  possessed  of  real  ea- 
tate,  part  of  which  he  took  by  devise  from  his 
father,  and  part  by  descent  ftom  his  brother,  leav- 
ing no  issue  or  widow,  but  an  uncle  and  oouslna. 
the  children  of  a  deceased  uncle  of  tbe  whole 
blood  on  his  mother*B  side,  an  unde  of  the  half 
blood  on  tbe  mother*S  side,  and  relations  <m  his 
father's  side.  The  court  ordered  such  estate  to  be 
divided  into  two  portions,  one  of  which  the  rela- 
tives on  tbe  f  ather*S  side  were  to  be  entitled  to  and 
the  other  to  go  to  those  of  the  mother^  aide,  the 
uncle  of  the  whole  blood  taking  two  fifths,  and  tbe 
cousins  two  fifths,  the  uncle  of  the  half  blood  tak- 
lug  one  fifth. 

Where  a  sister  of  the  wliole  blood  derived  lands 
from  a  brother  to  whom  they  were  devised  by  his 
father,  and  died  without  issue,  leaving  a  mother 
and  sister  of  tbe  whole  blood,  and  a  brother  and  a 
sister  of  the  half  blood,  her  surviving,  the  court  de- 
creed a  third  to  the  mother  and  a  third  to  the  sister 
of  the  whole  blood,  and  one  sixth  each  to  tbe 
brother  and  sister  of  the  half  blood.  Blunt  v.  Gee, 
5  OalLCVa.)  481(1805). 

Where  atestator  devised  the  residneof  lands  to  his 
son,  who  died  having  attained  the  age  of  twenty- 
one,  intestate  and  without  issue,  leaving  a  mother, 
two  sisters  of  the  whole  blood,  a  brother  of  the  half 
blood,  and  a  sister  of  the  half  blood  bom  after  his 
decease,  the  court  decreed  two  sevenths  of  satiti 
estate  to  the  mother,  and  two  sevenths  to  eaoh  of 
the  two  sisters  of  the  whole  blood,  one  seventh  to 
his  brother  of  the  half  blood,  to  the  exclusion  of 
the  sisters  of  the  half  blood  subsequently  bom. 
iMd. 

Z*  fih^ftfng  descents. 

In  the  case  of  Ooz  v.  Matthews,  17  Ind.  307, 810 
(1861),  head  V.,  sttpro,  after  the  death  of  the  daugh- 
ter of  the  Intestate,  the  mother  married  again  and 
had  issue  of  such  marriage  three  children,  who 
were  brothers  and  sisters  of  the  half  blood  to  such 
deceased  daughter,  and  the  court  held  that  had 
they  been  bom  prior  to  her  decease  they  would 
have  inherited,  but,  tbe  estate  having  upon  her 
death  vested  in  her  uncles  and  aunts  of  the  half 
blood  prior  to  the  birth  of  such  brothers  and  sls- 
ters,the  estate  was  not  devested  by  their  subsequent 
birth,  tbe  doctrine  of  shifting  descents,  although 
part  of  the  common  law,  not  prevailing  In  Indiana. 

In  North  OaroUna,  if  one  purchases  land  and  dies 
without  issue,  it  descends  upon  his  brothers  and 
sisters  then  in  being,  but  If  sny  are  subsequently 
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ancestor,  those  kindred  of  the  half  blood  only 
"Who  are  of  the  blood  of  such  ancestor  shall 
Inherit:  proTided,  that  on  failure  of  such 
kindred  of  the  half  blood  having  the  blood 
of  such  ancestor,  other  kindred  of  the  half 
blood  shall  inherit  as  if  they  were  of  the 


whole  blood."  From  the  organization  of  the 
state  to  the  enactment  of  the  statute  under 
consideration,  kindred  of  the  half  blood  in- 
herited eoually  with  those  of  the  whole, 
without  limitation  or  qualification.  This 
section  put  a  limit  or  qualification  upon  that 


bom  tbey  beoome  equaOy  entitled,  and  the  same  i 
law  ptevalls  with  relation  to  half  blood  where  they 
are  entitled  to  Inherit.  Catlar  ▼.  Catlar,  0  N.  C.  824 
(1828). 

The  next  odlateral  relatfon  to  the  peraon  last 
seised,  thonsrhes  parU  paierna,  is  entitled  to  In- 
berlt,  under  the  North  Carolina  Act  of  1784,  an  es- 
tate deeoendlng'  ex  parte  matemtu  even  thooffh 
flaob  oollateral  be  of  the  half  blood  bom  after  the 
decease  of  snob  person  last  seised.  Seville  v.  Whed- 
bee,  12  N.  GL 160  (1887);  Catlar  y.  Cutlar.  aupra. 

In  Seville  v.  Wbedbee.  tupra,  the  testator  devised 
the  lands  to  his  wife,  who  subseqaently  mar- 
ried, bad  issue,  and  died,  leavioir  a  son  and  her 
second  husband  her  survivinff.  Such  husband  mar- 
ried again  and  had  farther  iasne,  the  lessor  of  the 
plaintiff.  The  issue  of  the  widow  of  the  testator 
by  her  second  marriage  died  seised  before  the  birth 
of  his  half-brother.  The  court  held  that  the  case 
was  not  distingaishable  from  that  of  Ballard  v. 
HHU  7  N.  C.  410  (1819),  where  the  maternal  half- 
brother  was  inef  erred  to  a  more  distant  collateral, 
though  the  estate  descended  upon  the  brother  un- 
der whom  he  claimed,  from  the  father.  In  that 
case  the  contest  was  between  the  maternal  brothers 
and  sisters  and  the  paternal  cousin,  who  was  heir 
at  common  law,  while  in  the  present  case  the  lessor 
of  the  plaintiff  was  the  paternal  half-brother,  and 
the  estate  descended  to  his  brother  from  his  mother. 
The  plaintiff  was  allowed  to  recover,  he  becoming 
ttae  heir  although  born  after  the  death  of  his  half- 
brother,  the  court  following  the  case  of  Cutlar  v. 
Cutlar,  9  N.  a  804  (1888),  upon  the  latter  point. 

And  the  birth  of  a  child  by  the  mother's  second 
marriage  win  displace  the  estate  of  uncles  and 
cousins,  and  upon  the  subsequent  birth  of  other 
ehUdren  of  that  marriage  the  inheritance  will  open 
to  admit  them  as  coheirs  with  those  previously 
bom,  under  the  North  Carolina  Act  of  1784.  Oald- 
weU  V.  Black,  S7  N.  a  4G8  a84S),  citing  Cutlar  v. 
Ootlar,  supra. 

In  Caldwell  v.  Black,  mtpra,  the  intestate,  who 
was  seised  by  descent  from  her  father,  died  prior 
to  the  North  Carolina  Act  of  1808,  intestate  without 
iBSoeand  leaving  no  brothers  or  sisters  or  their 
lBBae,bat  leaving  a  mother  and  a  paternal  uncle. 
The  land  descended  to  the  uncle,  but  was  held  de- 
vested by  the  subsequent  birth  (some  prior  to  the 
y«ar  1806)  of  half-sisters  by  the  subsequent  mar- 
riage of  Intestate^i  mother,  who  became  entitled  as 
belrsof  the  proposttus,  a  half-brother  bom  after 
the  passing  of  such  act  being  also  entitled.  The 
court,  however,  stated  that  if  the  title  vested  In 
the  uncle  had  not  become  devested  by  the  birth  of 
such  half  brothers  and  sisters  before  the  act  of 
1806,  the  birth  of  the  half-brother  after  the  date  of 
such  act  would  not  have  devested  his  estate.  Bal- 
lard V.  Hill,  and  Cutlar  v.  Cutlar,  supra.  Davis  v. 
Oooke.  10  N.  C.  006  (1885);  Den,  Trustees  of  Univer- 
sity, V.  Holstead,  8  N.  0.  Law  Bepos.  406  (1816);  Alien 
V.  Gentry*  8  N.  a  Law  Kepos.  608  (1816):  Bell  v. 
DoBler,  12  N.  C.  883  (1827);  MoBee  v.  Alexander,  18 
N.  a  828  (1887):  Gentry  v.  Wagstaff,  14  N. aSTO 
(1881),— followed  and  approved. 

Where  one  seised  died  leaving  neither  father, 
brother,  sister,  nor  descendants,  but  leaving  a  mo- 
ther, the  estate  went  to  his  next  of  kin  of  the  blood 
from  which  it  came.  It  was  held  that,  upon  the  mo- 
ther's marrying  again  and  having  issue,  such  Issue 
took  as  heirs  of  the  half  blood.  Dunn  v.  Evana,  7 
Ohio,pt.l,p.iaBa685>. 
ML.R  A. 


The  4th  clause  of  the  Ohio  Statute  of  Descents  of 
1824  (2  Chase's  Statute,  1818,  •  D,  preferred  the 
brothers  and  sisten  of  the  intestate  of  the  half 
blood  to  the  next  of  kin  to  the  intestate  of  the  blood 
of  the  ancestor  from  whom  the  estate  descended, 
provided  such  next  of  Un  wsse  more  remote  from 
such  ancestor  than  his  brothcKS  and  sfsten  or  their 
representatives;  therefore,  if  the  brother  of  the 
hair  blood  was  living  at  the  time  of  the  death 
of  the  person  last  seised  of  the  whole  blood,  he 
would  take  by  descent.   i2>id. 

But  in  Drake  V.  Bogers,  18  Ohio  St.  8U  40  0861),  the 
intestate  died  leaving  an  only  child  and  his  widow 
him  surviving.  The  child  subsequently  dying  with^ 
out  brothers  or  sisters  or  issue,  the  lands  descended 
to  the  next  of  kin  of  the  father.  The  court  held  that 
the  issue  of  a  subsequent  marriage  of  the  mother, 
half  blood  to  the  deceased  chad  of  the  intestate,  did 
not  devest  an  estate  vested  in  the  father^  next  of 
kin,  under  the  Ohio  Act  of  March  14, 1888,  the  court 
distinguishing  the  case  from  that  of  Dun  v.  Bvana, 
supra,  on  the  ground  that  the  latter  case  was  d^ 
cided  under  the  Statute  of  1884,  the  Aotof  18G8  dtf- 
ferlng  somewhat  from  the  former  act.' 

In  Baker  v.  Heiskeil,  1  Ooldw.  641  (USQ)  a  half 
brother  and  sister  bom  after  the  death  of  a  half- 
brother  dying  seised  and  possessed  of  real  estate 
were  held  entitled  to  inherit  with  the  brothers  and 
sisters  of  the  whole  blood,  the  law  not  being 
changed  by  the  Tennessee  Act  of  1618,  ohap.  160,  •  8. 

But  no  share  of  the  estateof  a  deceased  brother 
or  sister  would  vest  in  the  brother  or  sister  bom 
after  the  death  of  such  brother  or  sister,  except 
they  be  bom  within  the  period  fixed  by  law. 
Grimes  v.  Orrand,  8  Heisk.  986  (1871}. 

See  also  Lowe  v.  MaoonbUn,  1  Harr.  A  J.  6B0 
(1805),  siipra,  head  lY. 

XL  SQultaMs  conosrKofi. 

The  doctrine  of  equitable  conversion  has  in  some 
instances  been  held  to  control  the  qusetton  of  de- 
scent to  the  half  blood. 

Thus,  where  lands  inherited  by  an  Infant  were 
sold  and  converted  into  money  under  an  order  of 
the  court  of  chancery,  and  the  infant  died  under 
age  leaving  half  brothers  and  sisters  on  the  part 
of  his  mother,  such  half  blood  took  the  same  as 
personal  estate,  althoni^  had  such  property  re- 
mained real  estate  the  half  blood  would  have  been 
excluded.   Armstrong  v.  Miller,  6  Ohio,  118  (1889. 

Section  4818  of  the  Michigan  Statute  does  not  ap- 
ply to  personal  property,  not  dealing  with  the 
mode  of  distribution,  but  only  with  descents;  there- 
fore where  property  Is  devised  to  a  trustee  in  trust 
for  sale,  the  proceeds  to  be  applied  to  the  benefit 
of  the  cestui  9ue  tnut,  soch  property  beoomes  per- 
sonalty and  not  within  the  statuta.  Henderson  v. 
Sherman,  17  BClob.  807  (1888). 

InOrrv.  White,  106  Ind.811  (1886),  the  question 
was  whether  a  wlf^  took,  by  descent  or  purchase, 
title  to  property  purchased  by  her  with  the  pro- 
ceeds of  property  Inherited  by  her  from  her  father 
and  voluntarily  sold  by  her,  the  court  holding  that 
she  took  as  purchaser,  equity  not  following  the 
fund  in  such  cases,  and  therefore  half-blood  rela- 
tions were  entitled  to  take  along  with  the  whole. 
Armlngton  v.  Armlngton,  98  Ind.  74  (1867). 

The  ancestral  quality  of  the  estate  does  not  follow 
it  in  such  oases.  Brower  v.  Hunt  18  Obto  St.  811 
a868);  Fraaer  v.  Clifford,  94  lud.  488  (1883).        K  W. 
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rule,  and  ezcladed  the  half-blood  kindred 
only  where  they  were  not  of  the  blood  of  the 
ancestor  from  whom  the  estate  came  by  gift, 
devise,  or  descent  to  the  intestate,  where  there 
were  half-blood  kindred  of  the  blood  of  the 
ancestor.  As  before  obserred,  that  was  the 
principal  oblect  of  that  section.  But  this 
section  would  be  practically  meaningless  if 
section  2625,  Bev.  Btat.  1804  (Rev.  Stat. 
1881,  8  2470),  were  left  out.  It  is  only  by 
looking  to  that  section— providing,  as  it  does, 
for  the  inheritance  by  brothers,  and  sisters 
living  and  the  descendants  of  such  as  are 
dead,  and  carrying  its  provisions  into  force— 
that  the  section  under  consideration  can  be 
given  any  operation  whatever.  If  there  were 
BO  provision  for  inheritance  by  brothers  and 
sisters,  the  provision  in  favor  of  kindred  of 
the  half  blood  would  be  an  idle  fulmination 
of  words.  So  we  must  look  to  both  sections 
to  get  the  meaning  of  either,  as  though  both 
sections  formed  and  were  but  one.  /.nd  thus 
the  provision  in  section  2625,  Rev.  Stat.  1894 
(Rev.  Stat  1881,  $  2470),  that  the  brothers 
and  sisters  of  the  intestate,  and  the  descend- 
ants of  such  as  are  dead,  shall  take  the  in- 
heritance,— meaning,  as  we  have  seen,  broth- 
ers and  sisters  of  the  half  blood  and  their 
descendants,  as  well  as  those  of  the  whole 
blood, — may  be  looked  to  in  determining  the 
•cope  and  meaning  of  the  phrase,  **  kindred 


of  the  half  blood  shall  inherit  equally  with 
those  of  the  whole  blood,"  in  section  2027, 
Rev.  Stat.  1894  (Rev.  Stat.  1881,  |  1M72). 
If  the  two  sections  were  one  and  the  same 
section,  no  one  could  doubt  that  the  phrase, 
**  brothers  and  sisters  of  the  intestate  and  the 
descendants  of  such  as  are  dead,"  would  all 
apply  to  the  kindred  of  the  half  blood  men- 
tioned later  on  in  the  section,  especially  as 
that  part  of  the  section  is  silent  as  to  whether 
the  acsoendants  of  the  kindred  of  the  half 
blood  that  are  dead  are  to  inherit ;  and  it  is 
practically  conceded  by  the  learned  ooonflel 
for  appellants  that  the  two  sections  should 
be  construed  as  one  section.  And  that  is  true, 
because  the  latter  section  is  practically  in- 
operative  without  the  other.  Thus  constni- 
ini;  the  two  sections,  it  is  provided  that  kin- 
dred of  the  half  blood,  and  the  descendants 
of  those  that  are  dead,  shall  inherit  equally 
with  those  of  the  whole  blood,  subject  to  the 
limitations  and  qualifications  specified  in  the 
latter  part  of  said  section  26^,  Rev.  Stat. 
1894  (Rev.  Stat.  1881,  §  2472).  We  there- 
fore hold  that  the  descendants  of  the  half- 
blood  brothers  and  sisters  inherit  equally 
with  those  of  the  whole  blood.  It  follows 
that  the  court  did  not  err  in  its  concludona 
of  law. 
The  judgment  i$  affirmed. 
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Elise  BURCEY. 

CI6BI1L1Q6.) 

!•  Vacating  a  portion  of  a  eity  thoi^ 
oufrhlkre  aeroM  railroad  tnudcs,  and 

erectinff  a  viaduct  beside  its  location  to  carry 
Izaval  over  them.  In  such  a  way  as  to  ehat  Und 
conieriofir  on  the  vacated  portiOD  off  from  aU  di- 
rect acoeas  from  beyond  both  the  tracks  and  tbe 

Statement  by  Craifr*  Oh-  •^•" 

This  was  an  action  brought  by  Elise 
Burcky  aeainst  the  town  of  Lake,  to' recover 
damages  sustained  to  a  tract  of  land  fronting 
east  337  feet  on  State  street  and  south  558  feet 
on  Sixty-first  street,  in  Chicago,  caused,  as 
is  alleged,  by  the  vacation  of  a  portion  of 
Sixty- first  street,  joining  her  land  on  the 
southwest.  Tbe  following  plat  shows  the 
location  of  plaintiff's  property,  the  streets 
and  railroads,  at  the  time  the  action  was 
brought : 

viaduct,  and  destroy  its  former  availability  for 

Wentworth  Ave. 

bosinesB  porpoeea,  entitles  the  owner  to  damasres 
for  the  injury  thus  caused  to  his  property. . 
8«  The  rlffht  of  a  land  owner  to  dam- 
ages fbr  the  vaeation  of  a  portion  of  a 
street  so  as  to  lea^  his  property  upon  a  blind 
court  is  not  alteoted  by  his  subsequently  opening 
a  street  which  separates  his  property  from  the 
vacated  portion  of  the  original  street,  as  his 
dffhts  are  fixed  at  the  Ume  of  dosing  tbe  street. 

■ 

La  Salle  St. 

(October  a  180B.) 

Bailroad. 

A  PPEAL  by  defendant  from  a  Judgment  of 
il  the  Appellate  Court,  First  District,  affirm- 
ing a  Jndgment  of  the  Circoit  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  injuries  alleged  to  have 
been  caused  by  the  dosiog  of  a  public  highway. 
Affirmed. 

'• 

< 
1 

1 

? 

NoTa.->On  tbe  subject  of  the  abandonment  of  a 

highway  as  alBeotlng  the  rights  of  land  owners,  see 

SteteSt. 

also  People  v.  Mubi  Oooaty  (GU.)  tt  L.  B.  A.  660, 
andnoCe. 

As  will  be  see 

n 

byth 

e  plat,  west  of  plain- 

I  L.  R  A, 


See  also  31  L.  R.  A.  605. 


1895. 


Chicago  t.  Bubckt. 


668 


tiff 'a  property  several  railroad  tracks  be- 
long^fng  to  the  Chicago,  Rock  Island  &  Pa- 
cific Railroad  Company  and  the  Lake  Shore 
&  Michigan  Southern  Railroad  Company 
crossed  srxty-first  street  at  about  ri^ht  an- 
gles. Just  south  of  and  adjoining  Sixty- first 
street  and  State  street  those  railroad  com- 
panies owned  a  large  tract  of  land,  which 
was  used  by  them  for  a  switching  yard  and 
otlier  usual  railroad  business,  and  was  cov- 
ered with  numerous  railroad  tracks.  The 
town  of  Lake  and  the  railroad  companies  con- 
sidered the  railroad  crossing  at  Sixty -first 
street  dangerous,  and  the  town,  on  the  14th 
day  of  January,  1885,  passed  an  ordinance 
authorizing  the  making  of  a  contract  with 
the  railroad  companies,  whereby  the  com- 
panies were  to  erect  on  a  strip  of  land  25 
feet  wide  belonging  to  them  and  adjoining 
the  south  line  of  Sixty-first  street,  a  viaduct, 
extending  from  a  point  170  feet  east  of  the 
east  line  of  Wentworth  avenue  to  a  point  210 
feet  west  of  the  west  line  of  State  street, 
the  town  to  build  the  approaches  thereto  from 
Wentworth  avenue  and  State  street.  When 
completed,  the  viaduct  and  approaches  were 
to  become  a  public  highway.  When  the 
companies  completed  the  building  of  the  via- 
duct, the  town  was,  b^  proper  ordinance,  to 
vacate  that  part  of  Sixty  first  street  at  the 
railroad  tracks  commencing  189  feet  east  of 
the  east  line  of  La  Salle  street,  and  running 
to  a  point  198  feet  further  east,  and  to  the 
west  line  of  plaintiff's  property.  The  con- 
tract, as  thus  provided  for  in  the  ordinance, 
was  duly  executed,  and  the  viaduct  built,  and 
on  December  80.  1885,  the  198  feet  on  Sixty- 
first  street,  at  the  railroad  crossing  as  above 
described,  was  vacated. 

When  this  writ  was  commenced  plaintiff's 

Property  consisted  of  an  entire  tract,  as  shown 
y  the  plat  heretofore  mentioned,  but  before 
the  trial  of  the  cause  in  the  circuit  court 
plaintiff  subdivided  the  land  by  opening 
through  it  two  streets  running  north  and 
south  from  Sixty-first  street,  one  known  as 
Butterfield  street,  on  the  west  side  of  the 
tract,  and  the  other  about  half  way  between 
Butterfield  and  State  streets.  The  streets 
were  each  6B  feet  wide,  and  the  west  line  of 
Butterfield  street  is  the  west  line  of  plain- 
tiff's property  as  situated  when  the  action 
was  begun. 

After  the  evidence  was  all  introduced  the 
defendant  requested  the  court  to  instruct  the 
jury  as  follows: 

"The  jury  are  instructed  that,  it  being  ad- 
mitted that  the  fee- simple  title  to  the  street 
in  Question  (Sixty- first  street)  was  in  the  city, 
ana  it  appearing  from  the  evidence  that  the 
property  claimed  to  be  damaged  does  not  abut 
upon  that  portion  of  Sixty- first  street  that 
was  vacated,  but  is  situated  in  another  block 
east  of  the  block  in  which  the  portion  of  said 
Sixty- first  street  was  vacated,  the  plaintiff 
has  failed  to  prove  any  actionable  injury  on 
account  of  the  said  vacation  of  Sixty-first 
street,  and  all  evidence  of  any  damage  done 
to  plaintiff's  property  by  reason  of  the  said 
vacation  is  not  to  be  considered  by  the  jury  in 
arriving  at  a  verdict  in  this  case." 

This  instruction  was  refused,  and  the  deci- 
sion is  relied  upon  as  error. 
29  L.  R.  A. 


Meun.  Jolm  Mayo  Palmer^  W.  S. 
Johnsooy  and  Byron  Boyd«ii«  for  appel- 
lant: 

The  diversion  of  anticipated  trade,  and  the 
inconvenience  to  travel,  were  not  proper  ele- 
ments of  legal  damages. 

Hohmann  v.  Chicago,  140  111.  226. 

The  plaintiff  has  free  access  to  all  her  prop- 
erty by  public  streets.  She  is  merely  disabled 
from  going  west  on  Six^-first  street  st  grade, 
and  this  disability  is  shared  by  the  public 
generally. 

That  part  of  Sixty-first  street  that  the  town 
of  Lake  vacated  was  located  between  Butter- 
field and  La  Salle  streets.  Plaintiff's  property 
was  all  located  in  the  blocks  between  Butter- 
field and  Dearborn  and  Dearborn  and  State 
streets,  east  of  the  block  in  which  the  vacation 
occurred. 

Plaintiff  cannot,  therefore,  recover  for  dam- 
ages to  her  property  by  reason  of  the  vacation. 

Eatit  at.  Ixmi9  v.  &inynn,  119  Bl.  202,  59 
Am.  Rep.  795;  Chicago  v.  Union  Bldg.  Amo. 
102  Bl.  879,  40  Am.  Rep.  598;  Parker  v.  Cathr 
olic  Bishop  qf  Chicago,  146  Bl.  158;  Bvhl  v.  Fori 
Street  Union  Depot  Co.  98  Mich.  596.  28  L.  R. 
A.  892. 

A  property  owner  has  no  cause  of  action 
against  a  municipality  for  damages  to  his 
property  by  the  vacation  of  a  public  highway, 
where  no  part  of  his  property  abuts  upon  the 
portion  of  the  highway  vacated,  with  the  two 
exceptions: 

First.  Where  a  property  owner  owns  prop- 
erty situated  on  a  street,  sometimes  called  a 
court,  opening  only  at  one  end,  and  the  au- 
thorities of  the  city  or  town  decide  upon  a  dis- 
continuance or  a  vacation  of  the  street  into 
which  the  court  or  stub  of  the  street  enters, 
then, although  no  part  of  the  property  upon  the 
court  would  abut  upon  the  street  vacated,  still 
his  means  of  access  to  and  egress  from  his 
property  would  be  cut  off,  and.  of  course,  his 
property  damaged,  and  be  would  have  a  good 
cause  of  action  against  the  municipality: 

Second.  If  a  person  owned  a  tract  of  land 
connected  by  a  private  way  or  easement  to 
a  public  highway,  and  the  authorities  should 
vacate  the  highway,  then  he  would  lose  the 
benefit  of  his  estate  or  be  compelled  to  open  a 
way  at  his  own  expense,  which  would  be  a  di- 
rect and  tangible  damage,  and  he  would  have 
a  right  of  recovery. 

Dill.  Mun.  Corp.  8d  ed.  §  730;  Rude  v.  St. 
Louie,  98  Mo.  408;  Bouek  v.  Wafhter,  34  Md. 
266,  6  Am.  Rep.  832;  Anne  Arundel  County 
Comre.  v.  Duckett,  20  Md.  468,  88  Am.  Dec. 
567;  Shaw  v.  Boeton  &  A.  R.  Co.  169  Mass.  597; 
Hammond  v.  Worcester  County  Comrs,  154 
Mass.  509;  Blaekwell  v.  Old  Colony  R.  Co.  122 
Mass.  1;  Brainard  v.  Connecticut  Rirer  R,  Co, 
7  Cush.  506;  Thayer  v.  Boeton,  19  Pick.  511.  81 
Am.  Dec.  157;  Stetson  v.  Faxon,  19  Pick.  147, 
81  Am.  Dec  128;  Davis  v.  Hampshire  County 
Comrs.  158  Mass.  218, 11  L.  R.  A.  750;  Harts- 
horn V.  South  Beading,  8  Allen,  504;  Castle  v. 
Berkshire  County^  11  Gray,  26;  Smith  v.  Hoston^ 
7  Cush.  254;  l^ulding  v.  Nourse,  148  Mass. 
490;  Brightman  v.  Fairhai>en.  7  Gray,  271; 
Harvard  College  y.  Stearns,  15  Gray,  6;  Wesson 
V.  Washburn  Iron  Co.  18  Allen,  lOl,  90  Am. 
Dec.  181;  WiUardY.  Cambridge,  8  Allen,  574; 
FaU  River  Iron  Works  Co,  v.  (Hd  Colony  db  F, 


See  also  34  L.  R.  A.  769. 
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R  RCh.fi  Allen,  221;  Brady  v.  ShinkU,  40 
Iowa,  576;  ElUworth  y.  ChickatarB  County,  40 
Iowa«  571;  Barr  v.  OikcUooia,  45  Iowa,  278; 
Btubenraueh  y.  Neyenetch,  54  Iowa,  567;  PaiDeU 
y.  Bunffer,  91  Ind.  65;  Indiana,  B.  dk  W.  R.  Co, 
y.  EberU,  110  Ind.  542. 59  Am.  Bep.  225;  P^Zd 
y.  Kerr,  27  N.  Y.  188;  Oobtw  y.  ii&a»y,  48  N. 
Y.  899;  Fearing  y.  /nwn,  55  N.  Y.  486;  Seeley 
y.  Bis/iop,  19  Conn.  184;  Kimball  Y.  Homan,  74 
Mich.  699:  iT^^^T.  Atchison,  T.  dbS.  F.  B,  Co. 
98  Kan.  625;  Central  Branch  Union  P,  JBL 
Co,  y.  AndretDS,  SO  Ean.  590;  Dawson  y.  ^. 
Pati/  A'r0  <fi  Jfartn«  7n«.  Co,  15  Minn.  186,  2 
Am.  Rep.  109;  Shaubut  y.  8t,  Paul  dt  8.  C.  R 
Co.  21  Minn.  502;  Adams  y.  Chicago,  B,  db  N, 
R  Go.  89  Minn.  297,  1  L.  R  A.  498;  8UU»  y. 
Barton,  86  Minn.  145;  Canmany.  8t.  Louis,  97 
Mo.  92;  FairehUd  y.  iSV.  LouU,  Id.  85;  ifc&60'« 
4pp.  114  Pa.  470;  Stanwood  y.  Maiden,  157 
3la88. 17, 16L.  R  A.  591;  States,  Mitabeth,  54 
K.  J.  L.  462;  OofM  (%mn^  Cbmr«.  y.  Venard, 
10  Ean.  95;  Psopls  y.  Ingham  County  Suprs.  20 
Mich.  95;  i^^ocil;  t.  San  Francisco  Orphan 
Asylum  Trustees,  48  Cal.  490;  Buhl  y.  Fort 
Street  Union  D^^t  Co.  98  Mich.  596,  28  L.  R 

A.  892;  QloMow  y.  ^S^.  Louis,  107  Mo.  198; 
Lefiee  List,  No,  9  y.  Farmer,  101  Cal.  178,  28  L. 
R  A.  888;  i^^^  y.  New  York  Cent,  db  H,  R 

B.  Co.  180  N.  Y.  108,  14  L.  R  A.  881;  Qmcord 
d  Pembrok^s  Petition,  50  N.  H.  580. 

Mr.  Alex*  Clark,  for  appellee: 
The  law  goyerning  this  class  of  cases  Is 
yery  clearly  set  out  in  Chicago  y.  Union  Bldg, 
Asso.,  102111.  879, 40  Am.  Rep.  598.  The  court 
there  says:  "First,  for  any  act  obslructinf  a 
public  and  common  right,  no  priyate  action 
will  lie  for  damages  of  the  same  kind  as  those 
sustained  by  the  general  public,  although  in  a 
much  greater  degree  than  any  other  person; 


second,  an  action  will  lie  for  peculiar  damages 
I  different  kind,  though  eyen  in  the  smallest 


of  ac 


degree;  third,  the  damages,  if  really  peculiar, 
need  not  always  be  direct  and  immediate,  like 
the  loss  of  a  horse,  but  may  be  as  remote  and 
consequential  as  in  other  cases  of  tort;  fourth, 
the  fact  that  many  others  sustain  an  injury  of 
exactly  like  kind  Is  not  a  bar  to  indiyiduaf  ac- 
tions of  many  cases  of  a  public  nuisance." 

There  would  seem  to  be  no  difficulty  about 
the  right  of  recovery  in  the  Burcky  case.  The 
property  there  is  not  only^  damaged  in  the 
smallest  degree  in  a  peculiar  way,  but  in  a 
manner  where  the  damages  seem  so  apparent 
that  it  is  only  necessary  to  understand  the  ge- 
ography of  the  case  to  at  once  appreciate  them. 

Bigney  y.  Chicago,  102  111.  64. 

Although  cities  and  villages  have  been  given 
power  by  the  legislature  to  vacate  streets,  yet 
this  power  was  vested  in  them  with  the  reser- 
vation of  an  action  for  damages  to  the  property 
injured. 

Parker  y,  CaUiolic  BitJiop  of  Chicago,  146111. 
158 

The  measure  of  damages  in  this  case  is  the 
difference  between  the  value  of  the  tract  of 
ground,  taken  as  a  whole,  as  it  stood  before  and 
after  the  closing  of  the  street,  and  the  con- 
struction and  operation  of  the  viaduct,  and  as 
affected  by  the  same. 

Page  y.  Chicago,  M.  db  8t.  P.  B.  Co.  70  111. 
824:  Springer  y.  Chicago,  12  L.  R  A.  609,  185 
ni.  562;  Chicfwo  dbS.LB  Co.  y.  Loeb,  118  HL 
208,  59  Am.  Rep.  841. 
29L.RA. 


Cr«%,  Ch.  J,,  delivered  the  opinion  ol 

the  court: 

The  viaduct  and  itsapproachesp  constracted 
along  the  south  line  of  Sixty -first  street, 
were  about  one  quarter  of  a  mile  long,  aad 
extended  from  wentworth  avenue  to  State 
street.  The  construction  of  the  viaduct  op- 
posite the  plaintiff's  land  prevented  the  lay- 
ing out  of  any  streets  south,  and  stopped  all 
travel  in  that  direction,  while  the  vacation  of 
that  portion  of  Sizty-flrst  street  crossed  by 
the  railroad  tracks  stopped  all  trayel  west, 
so  that  the  property  of  plaintiff  abutting  on 
Sixty-first  street  between  the  railroad  tracka 
and  State  street  was  shut  in,  and  all  access 
shut  off  from  the  south  and  from  the  west. 
By  the  construction  of  the  viaduct  south  of 
plaintiff's  property,  and  by  closing  the  street 
west  of  the  property,  and  thus  stopping  all 
communication  south  and  west,  it  is  plain 
that  plaintiff's  property  was  seriously  dam- 
aged. But  it  is  contended  that  the  dam- 
ages she  has  sustained  are  not  special  in 
their  character,  but  are  of  the  same  kind  as 
those  sustained  by  the  general  public,  and 
upon  this  ground  no  recovery  can  be  had.  If 
the  damages  sustained  by  the  plaintiff  are  of 
the  same  kind  as  those  sustained  by  the  pub- 
lic at  large,  differing  only  in  degree,  and 
not  in  kind,  or  if  the  damages  sustained  by 
the  plaintiff  are  of  the  same  kind  susuined 
by  the  general  public,  the  only  diffeienoe 
being  in  the  excess  of  damages  sustained  bj 
plaintiff,  then,  under  the  well-settled  rules 
of  law  which  control  cases  of  this  character, 
she  could  not  recover.  Chicago  r.  Union  Bldg. 
Asso.  102  111.  879,  40  Am.  Rep.  598 ;  Bast  8t. 
Louis  V.  O'Flynn,  119  111.  200,  69  Am.  fiep. 
796 ;  Parker  v.  CathoUe  Bishop  ef  Chicago,  146 
111.  158. 

Where  damages  are  sustained  by  the  pub- 
lic at  large,  but  in  different  degrees,  the  law 
does  not  confer  a  remedy.  Thus,  in  Davis  y. 
Hampshire  County  Comrs.,  163  Mass.  218,  11 
L.  R.  A.  750,  it  is  said :  ''The  general  doc- 
trine is  familiar  that  ordinarily  one  cannot 
maintain  a  private  action  for  loss  or  damage 
which  he  suffers  in  common  with  the  rest  of 
the  community,  —even  though  his  loss  may  be 
greater  in  degree."  The  reason  of  the  rule 
is  that  a  contrary  doctrine  would  encourage 
many  trivial  suits. 

In  Shaw  v.  Boston  dk  A.  R  Co.,  169  Masa. 
597,  the  court  says :  "The  only  right  of  the 
plaintiff  to  use  the  hiirhway  is  that  of  the 
public  generally.  *^here  one  suffers  in 
common  with  all  the  public,  although,  from 
his  proximity  to  the  obstructed  way,  or  other- 
wise from  his  more  frequent  occasion  to  use 
it,  he  may  suffer  in  a  greater  degree  than 
others,  still  he  cannot  have  an  action,  be- 
cause it  would  cause  such  a  multiplicity  of 
suits  as  to  be  of  itself  an  intolerable  evil. '  * 

In  Smith  v.  Boston,  7  Gush.  264,  in  passine 
on  the  question,  the  court  held  that  a  land 
owner  could  not  recover  unless  he  suffered 
a  special  damage  not  common  to  the  public 

In  neUer  v.  Atchison,  T.  db  8.  F.  R  Co., 
28  Kan.  625,  in  the  discussion  of  the  ques- 
tion, the  court  said :  "  Where  a  party  owns 
a  lot  which  abuts  on  that  portion  of  the  street 
vacated  so  that  access  to  the  lot  is  shut  off, 
it  is  clear  that  the  lot  owner  is  directly 
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Injuied,  and  may  properly  challenge  the  ac- 
tion.   The  cloeinff  up  of  access  to  the  lot  is 
the  direct  result  of  the  vacating  of  the  street, 
wad  he,  hj  the  loss  of  access  to  his  lot.  suffers 
an  injury  which  is  not  common  to  the  pub- 
lic ;  but  in  the  case  at  bar  access  to  plain- 
tiff's lots  is  in  no  manner  interfered  with. 
The  full  width  of  the  street  in  front  and  on 
the  side  is  free  and  undisturbed,  and  the  only 
real  complaint  is  that  by  the  vacating  of  the 
street  away  from  her  lots  the  course  of  travel  is 
changed.  "But  this  is  only  an  indirect  result. " 
In  the  discussion  of  the  question  in  Chicago 
▼.    Union  Bldg,  Am.,  102  111.  879,  40  Am. 
Pep.  698,  it  is  said  (p.  898)  :    "  In  the  Ameri- 
can  Law  Register,  New  Series,  for  October, 
1880,  one  of  the  learned  editors  of  that  peri- 
odical, Mr.  Edmund  H.  Bennett,  in  a  note 
to  Frito  V.  Hobton  [L.  R.  14  Gh.  Div.  642], 
after  a  very  elaborate  review  of  the  principal 
cases  bearing  upon  the  question  now  before 
us,  comes,  as  we  think  very  correctly  to  the 
<9onclu8ion :  'First,  for  any  act  obstructinff  a 
public  and  common  right  no  private  action 
will  lie  for  damages  of  the  same  kind  as 
those  sustained  by  the  general  public,  al- 
though in  a  much  neater  degree  than  any 
other  person ;  second,  an  action  will  lie  for 
peculiar  damages  of  a  different  kind,  though 
even  in  the  smallest  degree ;  third,  the  dam- 
ages, if  really  peculiar,  need  not  always  be 
direct  and  immediate,  like  the  loss  of  a  horse, 
but  may  be  as  remote  and  consequential  as 
in  other  cases  of  tort ;  fourth,  the  fact  that 
many  others  sustain  an  inlury  of  exactly  like 
kind  is  not  a  bar  to  individual  actions  of 


many  cases  of  a  public  nuisance. '  " 

Ouier  cases  holding  a  like  doctrine  might 
be  cited,  but  we  have  referred  to  enough  to 
show  the  current  of  authority  bearing  on  the 
question.  There  it  less  difficulty  in  deter- 
mining what  the  law  is,  than  in  making  a 
proper  application  of  the  law  to  the  different 
cases  that  may  arise.  In  this  case  we  think 
it  plain  that  plaintiff  was  entitled  to  recover. 
Her  property  fronted  on  Sixty- first  street.  It 
extended  west  to  and  cornered  with  that  part 
of  the  street  which  was  vacated.  Bv  the 
vacation  of  the  street  and  the  erection  of 
the  viaduct  her  property,  extending  from  the 
railroad  tracks  east  to  State  street,  was  shut 
in,  and  all  access  from  the  south  and  the  west 
was  shut  off.  What  was  originally  a  thor- 
oughfare alonff  the  entire  line  of  plaintiff's 
Property  frontine  on  Slxty-flrst  street  v^as 
y  the  action  of  we  town  turned  into  a  blind 
court.  No  other  property  was  damaged  or 
affected  in  the  same  way,  except  the  small 
tract  lying  between  Wentworth  avenue  and 
the  railroad  tracks.  The  prooerty  of  the 
general  public  was  not  affected  like  plain- 
tiff's, nor  was  the  damage  sustained  by  the 
public  of  the  same  kind.  Before  the  action 
taken  by  the  town,  plaintiff's  property  front- 
ing on  Sixty-first  street  was  so  situated  that 
It  was  available  as  lots  for  business  purposes, 
but  after  the  action  of  the  town  it  was  ren- 
dered useless  for  that  purpose. 

It  is  also  claimed  that  by  making  the 
subdivision  and  openlne  Batterfleld  street, 
which  separates  plaintlirs  property  from  the 
vacated  portion  of  Sixty -first  street,  plaiAtiff 
has  barred  herself  of  the  right  to  recover. 
89L.R.A. 


When  the  street  was  closed  up  and  the  via- 
duct constructed,  the  town  became  liable  to 
pay  such  damages  as  the  plaintiff  had  sus- 
tained. The  rights  of  the  parties,  so  far  as 
the  question  of  damages  was  concerned,  were 
fixea,  and  any  future  subdivision  which  the 
plaintiff  might  make  of  her  property  could 
not  deprive  her  of  a  right  to  recover  such 
damages  as  she  had  sustained. 

From  what  has  been  said,  if  we  are  cor- 
rect, the  instruction  did  not  announce  a  cor- 
rect rule  for  the  determination  of  the  case, 
and  it  was  properly  refused. 

Ths  judgment  of  the  Appellate  Court  toiU  be 


Sarah  BELL  ei  oL,  Fiffi.  in  Err., 
Kels  O.  CAS8SM. 

(USB  m.4A.) 

1.  The  interest  of  a  prior  mortgmge^ 
eaanot  be  displaced  by  the  Hen  of  a  Juds- 
meat  for  damages  in  oonsequenoe  of  the  aaJe  of 
tntozioatlnff  liquoTS,  under  the  Dramshop  Act, 
1 10,  provldiDflT  that  if  any  person  shall  rent  or 
lease  to  another  any  bnildlns  to  be  used  for  the 
sale  of  such  liquors,  or  knowloflrly  permit  it  to 
be  so  used  or  occupied.  It  may  be  sold  to  pay 
any  such  Judsrment  acraiost  any  occupant. 

8.  The  proTisloB  of  the  Dramshop  Act, 

•  10,  malKios  the  buUding  and  premises  where  in- 
tozicatlns  llquoia  are  sold  with  permission  of  the 
owner  liable  to  sale  under  a  judsmeot  afralost 
the  occupant  for  damages  from  the  sale  of  such 
UquozB,  applies  only  to  owners  or  those  barlDg  a 
rentable  interest  in  the  property,  and  not  to  a 
contingent  interest,  such  as  that  of  a  mortgagee. 

(October  11,1098.) 

ERROB  to  the  Appellate  Court,  Second  Dis- 
trict, to  review  a  judgment  affirming  a 
judgment  of  the  Circuit  Court  for  Kendall 
County  refusing  to  give  a  judgment  recovered 
under  the  Civil  Damage  Law  prioritj  over  an 
antecedent  mortgage  on  the  property  of  the 
dealer  who  sold  the  liquor.    AfflrmecL 

Statement  by  Phillips,  J,: 

At  the  October  term,  1893,  of  the  circuit 
court  of  Kendall  county,  a  bill  was  filed  by 
defendant  to  foreclose  a  certain  mortgage 
dated  December  21,  1889,  executed  by^Al- 
bcrtina  Helmuth  and  Jacob,  her  husband,  on 
certain  real  estate  in  Yorkville,  IHIdoIs, 
given  to  secure  a  note  for  $2,000.  To  this  bill 
plaintifTs  in  error,  consisting  of  Sarah  Bell 
and  her  five  children,  were  made  parties  de- 
fendant, for  the  reason,  as  it  appears,  that  on 
December  22,  1891,  they  had  recovered  a 
Judgment  against  Jacob 'Helmuth  and  Al- 
bertina  Helmuth  for  damages  8u£Fered  bv 
reason  of  the  death  of  the  husband  of  Sarah 
Bell,  caused  by  the  sale  to  him  of  intoxicat- 
ing liquors  by  Jacob  Helmuth,  who  occupied 


NOKi.— The  question  involved  in  the  above  case 
as  to  a  priority  between  a  Judgment  establishing 
alien  under  the  law  regulating  the  business  of 
dramshops  and  a  pre-existing  mortgage  on  the 
premises  seems  to  be  here  decided  for  the  first 
time.  As  to  the  priority  between  mortgages  and 
mechanics*  hens,  see  note  to  Wlmberley  v.  M ajbeny 
(A]a.)UUB.A.801 
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and  used  the  mortgaged  premises  ta  a  saloon. 
PlaintifPs  in  error  filed  their  answer  to  the 
bill  in  foreclosure,  and  also  their  crossbill, 
by  which  they  sought  to  subject  the  mort- 
gaged premises  to  the  lien  of  their  ]  ndgment, 
rendered  in  1891,  and  declared  superior  to  the 
mortgage  of  Oassem,  given  in  1889. 

The  answer  and  cross-bill  in  substance  set 
forth  that  the  premises  in  question,  known 
as  the  "City  Hotel,"  in  Yorkville,  were 
owned  and  occupied  by  Albertina  and  Jacob 
Helmuth,  who  were  engaged  in  the  business 
of  selling  intoxicating  liquors,  and  that  at 
the  time  of  taking  the  mortgage  in  question, 
and  at  all  times  Uiereafter,  the  defendant  in 
error,  Cassem,  had  knowledge  of  this  fact, 
and  knowingly  permitted  the  same  to  be 
so  used ;  that  by  reason  of  the  sale  by  the 
Helmuths  to  the  husband  of  plaintiff  in  error, 
Sarah  Bell,  he  became  intoxicated  and  lost 
his  life  by  drowning,  on  account  of  which 
plaintiffs  in  error  had  recovered  judgment 
for  $5, 000,  as  above  stated ;  that  execution  had 
been  issued  thereon  March  4,  1892,  and  a  levv 
made  on  the  mortgaged  premises,  and  ask 
that  the  mortgage  be  declared  subordinate  to 
the  judgment 

Exceptions  were  filed  in  the  trial  court  to 
the  answer  and  to  the  answer  of  the  guardian 
ad  litem,  which  were  in  substance  the  same, 
and  demurrer  to  the  cross-bill^  which  were 
sustained  by  the  court  and  the  cross* bill  dis- 
missed for  want  of  equity.  Decree  of  fore- 
closure was  entered  on  the  original  bill, 
finding  the  amount  due  defendant  in  error, 
ordering  sale  of  the  premises,  and  finding 
that  the  interest  of  the  plaintiffs  in  error  ac- 
crued since  the  mortgage  lien  of  Cassem.  On 
appeal  to  the  appellate  court  for  the  second 
district  this  decree  was  affirmed,  and  from 
that  judgment  this  writ  of  eiror  is  prosecuted 
to  tills  court 

Jfr.  Bei^amln  F.  Herrinfi^toiiy  for  plain- 
tiffs in  error: 

It  would  be  contrary  to  public  policy  to 
place  his  mortgage  ahead  of  this  judgment. 

MeClure  v.  Braniff,  76  Iowa,  88;  (yBrien  v. 
Putney,  65  Iowa,  292;  Wing  v.  Benham,  76 
Iowa,  17;  Oordes  v.  State,  87  Kan.  48. 

Nels  O.  Cassem  is  the  owner  of  the  freehold. 

Moore  v.  Titman,  44  HI.  870;  VaUeU  v.  Ben- 
nett, 69  m.  686;  Carroll  v.  Ballanee,  96111. 16. 
79  Am.  Dec.  864;  Ndeon  v.  Pinegar,  80  Dl. 
481;  Oldhamy,  Pfleger,  84  Dl.  108;  Johneon  v. 
Watetm,  87  111.  Ml;  Barrett  v.  Hinckley,  124 
111.  42;  Ducker  v.  Wear  di  Boogher  Dry  Goods 
Co,  145  lU.  667;  Qage  ▼.  Sealee,  100  111.  221,  8 
Am.  &  Bng.  Encvclop.  Law,  p.  898,  Wfte^. 

Every  holder  ox  property,  however  absolute 
and  unqualified  may  be  his  title,  holds  it  un- 
der the  implied  liability  that  his  ifte  of  it  shall 
be  so  regulated  that  it  shall  not  be  injurious  to 
the  rights  of  the  oommuni^. 

Com,  V.  Alger,  7  Cush.  o4. 

Meeert.  Randall  Cassem  and  MeDon^^ 
all  A  Chapman,  for  defendant  in  error: 

The  statutes  will  not  be  construed  to  make 
liable  those  having  only  reversionary  and  con- 
tingent interests,  and  who  do  not  control  the 
letting. 

8  Lawson,  Bights,  Bern.  &  Pr.  g  1181;  Cku 
tie  V.  Fbgerty,  19  HI.  App.  442. 
29  L.  R.A. 


Until  the  oonmiencement  of  the  suit  agafaisl 
him  for  that  purpose,  the  judgment  creditor 
acquires  no  interest  in  the  property;  and  if,  be- 
fore the  suit  is  brought,  it  has  been  sold  and 
conveyed,  it  cannot  be  subjected  to  the  pay- 
ment of  such  Judgment 

8  Lawson,  Rights,  Rem.  &  Pr.  g  1182;  BeU- 
inger  v.  QHfflih.  28  Ohio  St.  619. 

Phillips* «/.,  delivered  the  opinion  of  the 
court  : 

The  question  presented  in  this  court  re- 
quires a  construction  of  section  10  of  the 
Dnunshop  Act,  which  is  as  follows :  *^  For 
the  payment  of  any  judgment  for  damages 
and  costs  that  may  be  recovered  against  any 
person  in  consequence  of  the  sale  of  intoxi- 
cating liquors  under  the  preceding  section, 
the  real  estate  and  personal  property  of  such 
person  of  every  kind,  except  such  as  may  be 
exempt  from  levv  and  sale  upon  Judgment 
and  execution,  shall  be  liable,  and  such 
judgment  shall  be  a  lien  upon  such  real  estate 
until  paid ;  and  in  case  any  person  shall  rent 
or  lease  to  another  any  building  or  premises 
to  be  used  or  occupied,  in  whole  or  in  part, 
for  t^e  sale  of  intoxicating  liquors,  or  shall 
knowingly  permit  the  same  to  be  so  used  or  oc- 
cupied, such  buildine  or  premises  so  used  or 
occupied  shall  be  held  liable  for,  and  may  be 
sold  to  pay,  any  such  judgment  against  any 
person  occupying  such  building  or  prem- 
ises."   1  8tarr&  C.  p.  978. 

It  is  contended,  from  the  fact  that  this  act 
makes  the  building  and  premises  liable  where 
the  owner  permits  their  use  for  the  sale  of 
intoxicating  liquors,  and  provides  that  the 
judgment  £us  recovered  shall  be  a  lien,  and 
the  premises  shall  be  held  liable  for  and  may 
be  sold  to  pay  such  judgment,  that  therefore 
a  judgment  recovered  under  this  act  is  a 
paramount  lien  to  a  mortgage  upon  the  build- 
ing where  the  liquors  were  sold,  notwith- 
standing the  mortgage  bears  a  prior  date  of 
execution  and  recording  to  the  rendition  of 
the  judgment.  This  statute  will  not  bear 
the  construction  attempted  to  be  deduced 
from  it,  that  if  one  loans  or  advances  money 
on  property  which  is  or  afterwards  may  be 
usea  and  occupied  for  dealing  in  intoxicating 
liquors,  his  mortgage  lien  shall  be  subor- 
dinated to  that  of  a  judgment  which  may  aft 
some  later  date  be  recovered  against  the  owner 
of  such  property.  There  can  be  no  doubt, 
from  a  consideration  of  this  section,  that  it 
was  the  evident  intention  of  the  legislature 
to  make  only  owners  of  property,  and  those 
having  rentable  interests,  amenable  to  the 
provisions  of  the  act.  A  mortgagee,  by  virtuo 
of  his  mortgage  only,  and  before  any  condi- 
tion broken,  has  no  legal  right  to  rent  or  lease 
the  incumbered  premises  to  anv  person  or  for 
any  purpose.  Having  no  such  control  over 
it,  he  cannot  be  said  to  permit  the  premises 
to  be  occupied  for  any  purpose.  If  premises 
on  which  money  had  been  loaned  and  a  mort- 
gage executed  should  at  some  time  thereafter 
be  leased  or  rented  by  the  mortgagor  for  deal- 
ing in  intoxicating  liquors,  the  law  does  not 
recognize  the  right  of  the  mortgagee  to  com- 
pel the  vacation  of  such  premises  without 
some  clause  in  the  mortgage  giving  such 
power.    Until  some  oondltioo  of  the  mort- 
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Age  is  broken,  the  control  of  the  mortgagor 
u  as  absolute,  except  in  the  permittine  or 
committinff  of  waste,  as  if  no  mortgage  lien 
existed.  At  the  time  the  mortgage  In  this 
case  was  executed  the  cause  of  action  of 
plaintiffs  in  error  had  not  accrued,  andT  it 
could  not  be  anticipated  that  it  ever  would. 
To  hold  that  a  judgment  recovered  on  such 
a  subsequently  accrued  cause  of  action  should 
precede  a  former  mortgage  lien  would  have 
the  effect,  in  many  cases,  as  in  this,  to  ab- 
solutely nullify  the  mortgage,  as  the  prem- 
ises would  be  absorbed  in  the  satisfaction 
of  a  large  judgment.  The  large  commer- 
cial transactions  and  interests  of  the  country 
and  the  interchange  of  capital  demand  the 
borrowing  of  money  and  the  securing  of  the 
same  by  real  estate  mortgage,  and  a  mort- 
gagee is  compelled  to  rely  upon  the  condition 
of  the  title  as  shown  by  the  records  at  the 
time  of  the  advancement.  It  would  be  en- 
tirely against  public  policy  to  hold  that  a 
Judgment  on  a  subsequently  accrued  cause  of 
action  should  defeat  a  lien  otherwise  valid. 
No  investor  could  safelv  advance  capital  if 
such  were  the  law.  Until  the  commencement 
of  a  suit  in  some  cases,  and  the  rendition  of 
a  judgment  in  most  others,  the  judgment 
creditor  acquires  no  Interest  in  the  property, 
and  if,  before  the  suit  is  brought,  it  has  been 
sold  and  conveyed,  it  cannot  be  subjected  to 
the  payment  of  such  Judgment.  BelUrkgtr  ▼. 
OHffitK  28  Ohio  St.  619. 

In  the  case  last  cited  a  judgment  was  re- 
covered, under  a  statute  similar  to  our  own, 
against  a  tenant  who  occupied  the  premises 
and  used  them  for  the  purpose  of  selline 
intoxicating  liquors.  After  the  recovery  of 
the  judgment  a  suit  was  instituted  against 
the  owners  of  the  property  at  the  time  of  the 
unlawful  sale  of  the  liquor,  to  subject  the 
real  estate  to  the  payment  of  the  judgment. 
Meanwhile,  after  the  recovery  of  the  judg- 
ment against  the  tenant,  but  before  this  pro- 
ceeding was  instituted,  the  premises  had  been 
sold,  in  apparent  sood  faith,  to  a  third  party, 
and  it  was  held  by  the  court  that  the  title 
paused  free  from  any  lien  of  the  Judgment. 
It  was  contended  by  the  plaintiff  that  the 
judgment  against  the  tenant  who  unlawfully 
sold  the  liquor  became  a  lien  on  the  property 
from  the  time  the  cause  of  action  accrued. 


The  court  said :  "It  is  true  the  statute  de- 
clares that  the  property  shall  be  held  liable 
for  the  damages  assessed  against  the  occupier. 
But  this  liability  is  not  spoken  of  in  the 
sense  of  creating  a  lien.  .  .  .  To  give 
the  statute  the  construction  contended  for 
would  go  far  towards  rendering  titles  in- 
secure. No  one  could  safely  purchase  real 
estate  on  the  faith  of  its  appearing  from  the 
public  records  to  be  clear  of  liens  and  in- 
cumbrances. A  purchaser  would  be  com- 
pelled to  take  the  risk  of  ascertaining  who 
had  been  the  previous  occupiers  of  the  prem- 
ises, and  whether  any  judgments  or  causes  of 
action  existed  a^inst  them  for  the  unlawful 
use  of  the  property  while  in  possession. 
Surely  no  such  innovation  Ji>on  the  policy 
of  the  state  in  regard  to  requiring  liens  upon 
real  property  to  appear  of  record  could  have 
been  intended,  without  an  explicit  legisla- 
tive declaration  to  that  effect." 

If  it  should  be  held  that  one  holding  a 
judf^ment  rendered  on  a  cause  of  action 
similar  to  that  of  plaintiffs  in  error  was  en- 
titled to  a  superior  lien  to  that  of  a  prior 
mortgage  on  the  premises  in  which  the  liquor 
was  sold,  then  by  the  same  reasoning  it  must 
be  held  that  such  judgment  would  be  a  valid 
lien  as  against  a  purchaser  of  the  same  prop- 
erty, although  the  convevance  was  made  be- 
fore the  rendition  of  the  judgment.  The 
adoption  of  such  a  rule  would  not  be  the 
legitimate  result  of  the  construction  of  the 
statute  under  consideration,  but  would  be 
judicial  legislation  by  which  a  priority  of 
liens  would  be  declared  and  determined  with- 
out legislative  action  on  which  to  base  the 
same,  and  would  permit  conspiring  and 
fraudulent  owners  of  property  to  defeat  a 
mortgage  lien  or  valid  conveyance  of  their 
property  by  collusion  with  other  parties 
claiming  a  cause  of  action  under  this  statute. 

We  hold,  therefore,  that  the  true  construc- 
tion of  this  section  of  the  statute  is,  that  it 
applies  only  to  owners  or  those  having  a 
rentable  interest  in  the  property,  and  not 
a  contingent  interest,  such  as  is  that  of  a  mort- 
gagee. It  was  not  error,  therefore,  for  the 
Appellate  Court  to  affirm  the  decree  of  the 
Circuit  Court,  and  ih$  judgment  of  ths  Ap- 
pellate 0(nirtf<n' the  SeeorullHetriaii  affirmed. 


VERMONT  SUPREME  COURT. 


STATE  of  Vermont 

V. 

William  SPEYER 

A  reeolntloii    of  tlie    state   board  of 
health,  wlthoat  limitation  or  restrlotion,  that 


Nora.— Vor  poUoe  power  as  to  quarantine  regu- 
lations, see  noU  to  Hunt  v.  Warner  (Mich.)  28  L.  B. 
A.48A. 

1iV>r  recent  lUostraftlons  of  other  poUoe  reirula- 
tloDfl  to  preserve  health,  tee  Health  Department 
of  New  York  aty  v.  Trinity  Cfanroh  (N.  Y.)  S7  L. 
B.  A.  710,  and  People  v.  Warden  of  the  Ottj  Prison 
UI.Y.)37L.B.A7ia. 
»L.RA. 


no  piirpeD  shall  be  boflt  or^mafntafned  within  100 
feet  of  any  street  or  inhabited  house,  is  not  a 
reasonable  and  leglttoiate  ezeroise  of  statutory 
power  to  promulgate  and  enf oroe  remilatlons  for 
the  better  preservation  of  the  pabllo  health  in 
oontairlous  and  epidemic  diseases,  andregardlnir 
the  causes  which  tend  to  their  development  and 
spread,  as  they  shall  Judnre  necessary. 

(July  18. 180S.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Addison  County  Court  made  during 
the  trial  of  a  prosecution  against  him  for  vio- 
lating regulations  of  the  state  board  of  health 
asainst  maintaining  a  plgs^e  within  100  feet 
of  an  inhabited  boBding.    Judgment  retereed. 
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Vbbmomt  Bufbbmb  Coubt. 


July, 


The  facts  sofflclently  appear  In  the  opinion. 

Meitn,  Batton  A  Buttoii»  for  defendant: 

A  rule  that  no  person  shall  build  or  main- 
tain a  pigpen  within  one  hundred  feet  of  an  in- 
habited dwellinir,  street,  or  well  or  spring  of 
water  used  for  drinking  purposes,  in  the  state 
of  Vermont,  is  an  unwarranted  and  unreason- 
able exercise  of  the  police  power  of  the  state. 

Prentice,  Pol.  Powers,  p.  7;  Tiedeman,  Pol. 
Powers,  pp.  297,  484-6;  Parker  A  Worthing- 
ton,  Public  Health  &  Safety,  g  45,  pp.  272, 
292;  Oreenibaro  y.  Ehrenreieh,  80  Ala.  588,  60 
Am.  Rep.  180;  Kaciusko  ▼.  Slomhtrg,  12  L. 
R.  A.  528,  68  Miss.  469;  Ex  varte  (TLeary,  65 
Miss.  80:  MiOer  ▼.  Horton,  10  L.  R.  A.  116, 
152  Mass.  548;  Cfoe  y.  SchvlU,  47  Barb.  69; 
Wea  ▼.  Bicord,  24  N.  J.  Eq.  175;  Pouer  ▼. 
Ik$  Plainet,  18  111.  App.  229;  Re  Sam  Fee,  81 
Fed.  Rep.  680;  State  v,  Fieher,  52  Mo.  178. 

Subject  to  this  control  arising  from  neces- 
sity, every  one  has  a  right  to  use  his  property 
as  he  pleases. 

HutUm  V.  Oamden,  89  N.  J.  L.  180,  28  Am. 
Rep.  208. 

Although  it  is  competent  to  regulate  a  busi- 
ness which  is  not  per  se  a  nuisance,  but  which 
may  become  one  by  the  manner  in  which  it  is 
conducted,  yet  such  regulation  can  be  imposed 
only  when  such  business  is  being  so  conducted 
or  there  is  immediate  danger  from  it,  and  then 
the  regulation  can  go  no  further  than  the  ne- 
cessity which  calls  it  forth. 

Ohieaao,  R  I.  ib  R  R  Co.  ▼.  MUt,  79  HI. 
44:  Parker  &  Worthington,  Public  Health  & 
Safety,  §  251;  Tiedeman,  Pol.  Powers,  197; 
Avitin  ▼.  Murray,  16  Pick.  125;  WeU  v.  Ri- 
cord,  24  N.  J.  £q.  169;  Beebe  ▼.  State,  6  Ind. 
501,  68  Am.  Dec.  891;  Eaa  pa/rU  (TLeary, 
euvra* 

With  those  pens  which  are  simply  prlyate 
nuisances  the  police  power  of  the  state  nas  no 
concern. 

WhiteombY,8pr%ngfleldfi  OhloC.  Ot.  Rep.  244. 

Whether  a  police  regulation  is  reasonable  is 
always  open  to  the  inquiry  of  the  court. 

Tiedeman,  Pol.  Powers,  pp.  18-197;  Parker 
&  Worthington,  Public  Health  &  Safety,  p. 
68;  FoTiUr  ▼.  Soott,  186  N.  Y.  577,  18  L.  R. 
A.  548;  Lake  View  y.  Roee  Hill  Cemetery  Co. 
70  HI.  195,  22  Am.  Rep.  71. 

The  legislative  power  cannot  be  delegated. 

Cooley,  Const  lim.  p.  141  et  eeq  ;  Ex  parte 
Cox,  68  Cal.  21;  BoughUm  v.  Anetin,  47  Cal. 
646;  ^aU  V.  Simom,  82  Minn.  540;  StaU  v. 
Tovng,  29  Minn.  550;  PeopU  v.  Bennett,  29 
Mich.  462,  18  Am.  Rep.  107;  People  v.  Acton, 
48  Barb.  529;  Thorney.  Cramer,  15  Barb.  112; 
Willis  V.  Oven,  48  Tex.  69;  Barto  v.  Eimrod, 
8  N.  Y.  490,  59  Am.  Dec.  506:  Riee  v.  Foater^ 
4  Harr.  (Del.)  479;  Johneon  v.  Rieih,  9  Barb. 
680;  StaU  v.  Copeland,  8  R.  L  88;  Cincinnati, 
W.  A  Z.  R.  Co.  V.  Clinton  County  Oomre,  1 
Ohio  St.  77;  Opinion  of  the  Juetieei,!  Met.  580; 
Hoffman  v.  SchuUt,  81  How.  Pr.  885;  Parker 
V.  Com.  6  Pa.  507,  47  Am.  Dec.  480;  Meek- 
meier  v.  State,  11  Ind.  482;  Maiu  v.  State,  4 
Ind.  842:  State  v.  Swiaher,  17  Tex.  441;  JBs 
parte  Wall,  48  Cal.  279,  17  Am.  Rep.  425; 
Brewer  Brick  Co.  y.  Brewer,Q2  Md.  69, 16  Am. 
Hep.  895;  The  Auditor  v.  Holland,  14  Bush, 
147;  Atty.  Oen.  y.  Old  Colony  R  Co.22L.K 
A.  112. 160  Mass.  98;  Salem  v.  Baetem  R  Co, 
98  Mass.  44B;  Baker  y.  BoeUm,  12  Pick.  198,22 
29L.R.  A. 


Am.  Dec.  421;  State  v.  Parker^  26  Vt 
Bancroft  v.  Dumae,  21  Yt  468. 

The  exercise  of  the  police  power  of  a  state  is 
a  legislative  function,  and  the  making  of  geo- 
eral  rules  and  regulations  in  the  exercise  of 
that  power  is  a  legislative  function. 

Tiedeman,  Pol.  Powers,  pp.  5,  197, 425; 
Parker  &  Worthington,  Public  Health  is 
Safety,  p.  178;  State  v.  Cadtealader,  36  K.  J. 
L.  288;  People  v.  Ifew  York  City  Board  ef 
Health,  88  Barb.  845;  Et  parte  TuttU,  91  CaL 
591;  Ee  parte  WkitweU,  19  L.  R  A.  727.  W 
Cal.  78;  Com.  v.  Alger,  7  Cush.  96;  Train  ▼. 
Boiton  Dieinfeeting  Co.  144  Mass.  580,  58  Am. 
Rep.  118. 

Unless  some  provision  for  notice  to  parties 
interested  of  the  time  and  place  of  hearing  and 
a  riffht  to  be  heard  according  to  the  usual 
modes  of  procedure  is  nutde,  said  statute  is  an 
attempt  to  deprive  a  person  of  his  property 
without  due  process  of  law. 

Chicago,  M.  lit  St.  P.  R.  Co.  y.  MinneeotaAZi 
V.  S.  460,  88  L.  ed.  982,  8  Inters.  Com.  Rep. 
209;  Itaier  v.  Horton,  10  L.  R.  A.  116,  152 
Mass.  548;  Sawyer  v.  StaU  Board  of  HeaUh, 
125  Mass.  188;  SaUm  v.  EaeUm  B.  Co.  98 
Mass.  448;  Belcher  v.  Farrar,  90  Mass.  827; 
Van  Warmer  v.  Albany,  15  Wend.  268;  Peo- 
ple V.  Bennett,  29  Mich.  462, 18  Am.  Rep.  107; 
Newark  d  S.  0.  Horae  Car  R.  Co.  v.  Hunt,  50 
N.  J.  L.  814;  StaU  v.  Cadwalader,  86  N.  J.  Lu 
288;  Button  Y.  Camden,  89  N.  J.  L.  127.  23 
Am.  Rep.  208;  WeU  v.  Ricord,  24  K.  J.  £q. 
169;  PeopU  v.  J^ew  York  City  Board  qfHealA, 
eupra. 

Mr.  F.  L.  Fish.  Statue  AUy.,  for  pkintiif: 

The  power  to  enact  sanitary  regulations 
which  shall  have  the  force  of  law,  and  for 
which  a  criminal  prosecution  will  lie,  may  be 
conferred  on  a  board  by  the  legislature. 

PeopU  v.  Justices  of  Court  at  Special  Seeeione, 
7  Hun,  214;  2  Am.  Jk  £ng.  Encyclop.  Law,  p. 
485;  iWf7i%  V.  P^opU.  tI  N.  Y.  66, 11  Hun, 
890;  Field.  Boards  of  Health,  24  Am.  L.  Rev. 
p.  559;  Lake  Erie  A  W.  R  Co.  y.  Jamee  (Ind.) 
85  N.  E.  Rep.  895. 

By  the  provisions  of  the  act  giving  the  state 
board  of  health  authority  to  make  rules  and 
regulations,  they  are  made  the  judges  of  what 
regulations  are  necessary  for  the  better  preser- 
vation of  the  public  health  in  contagious  and 
epidemic  diseases,  and  also  regsrding  the  causes 
which  tend  to  their  development  and  spread. 

This  regulation  was  of  a  valid  and  conclu- 
sive character,  and  all  persons  in  the  state  are 
bound  to  abide  by  it. 

Kennedy  y.  Philadelphia  Board  of  Health,^ 
Pa.  866;  Qreen  v.  SaiHinnah,  6  Ga.  1;  Ray- 
mond  V.  Fiih,  51  Conn.  80,50  Am.  Rep.  8;  Dili 
Mun.  Corp.  8d  ed.  g  828;  Van  Warmer  y.  Al- 
hany,  15  Wend.  262, 18  Wend.  169. 

To  declare  that  a  pigpen  shall  not  be  main- 
tained within  100  feet  of  an  inhabited  bouse  is 
a  most  wholesome  and  reasonable  exerdae  of 
police  power. 

StaU  Y.  Holeomb,  68  Iowa,  107, 66  Am.  Rep. 
858;  O^m.  v.  Toung,  185  Mass.  526;  Quiney 
Y.  kennard,  151  Mass.  568;  Com.  v.  Patch,  97 
Mass.  221. 

The  state  board  of  health  was  given  discre> 
tionary  powers  over  the  subject  delegated  to 
them,  involving  matters  of  judgment,  and  hav- 
ing acted  upon  that  matter,  unless  soch  act  is 
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Told  becaoM  of  its  unoosftltutioxialltyf  the 
■ame  is  not  revlsable. 

State  ▼.  Qrtgory,  88  Mo.  188,  S8  Am.  Rep. 
6e6;  People  ▼.  NOwn,  188  Dl.  665;  8laU  y. 
^02o9in&,  tupra;  Otuhing  v.  Bmini  ^f  fl^a^^A 
of  Buffalo,  18  N.  Y.  8.  R  788;  Parker  & 
WorthiogtoD,  Pablio  Health  &  Safety,  g  86, 
naU2, 

To  constitute  a  nuisance  it  is  not  necessary 
that  a  noxious  trade  or  business  should  endan- 
ger the  health  of  the  neishborbood.  It  is 
snfflcient  if  it  produces  ^bat  is  offensive  to 
the  senses,  and  which  renders  the  enjoyment 
of  life  and  property  uncomfortable. 

Oitlin  ▼.  Valentine,  9  Paige,  676,  4  L.  ed, 
821,88  Am.  Dec.  667;  Brady  y.  Weeke.  8  Barb. 
167. 

Start*  J.,  delivered  fhe  opinion  of  fhe 
court: 

The  information  charges  that  the  respond- 
ent kept  and  maintainea  a  pigpen  within  100 
feet  of  an  inhabited  dwelling  house,  in  vio- 
lation of  a  regulation  made  by  the  state  board 
of  health.  To  this  information  the  respond- 
ent demurred.  The  demurrer  was  overruled, 
information  adjudged  sufficient,  and  the  re- 
spondent ordered  to  plead  over;  to  which 
the  respondent  excepted. 

No.  98,  section  6,  of  the  Acts  of  1886,  as 
amended  by  No.  82,  section  11,  of  the  Acts 
of  1892,  provides  that  the  state  board  of  health 
shall  have  authority  to  promulgate  and  en- 
force such  regulations  for  the  better  preserva- 
tion of  the  public  health  in  contagious  and 
epidemic  diseases,  and  regarding  the  causes 
which  tend  to  their  development  and  spread, 
as  they  shall  judge  necessary ;  and  any  per- 
son or  persons  or  corporation  neglectlnff  or 
refusing,  after  having  been  duly  notified  in 
writing,  to  comply  with  the  requirements 
of  such  regulations,  sliall,  upon  conviction 
thereof,  pay  to  the  treasurer  of  the  state  a 
fine  of  not  less  than  |26  nor  more  than  $100. 
Acting  under  the  authority  conferred  by  these 
enactments,  the  board  of  health  promulgated 
a  regulation  that  no  pigpen  should  be  built 
or  maintained  within  100  feet  of  any  well  or 
spring  of  water  used  for  drinking  purposes, 
nor  within  100  feet  of  any  street  or  Inhabited 
house. 

The  power  of  the  legislature  to  prevent 
the  introduction  and  spread  of  infectious  and 
contagious  diseases  cannot  be  questioned. 
All  property  in  the  state  is  undoubtedly  held 
subject  to  the  reasonable  supervision  of  leg- 
islative authority,  to  an  extent  necessary  to 
the  reasonable  preservation  of  the  public 
health.  While  the  necessity  and  propriety 
of  particular  regulations  are  primarily  of 
legislative  determination,  their  character, 
whether  reasonable,  impartial,  and  consist- 
ent with  the  state  policy,  is  a  question  for 
the  court  Tiedeman,  Pol.  Powers,  197; 
Parker  &  Worthington,  Public  Health  & 
Safety,  68;  Dill.  Mun.  Corp.  S§  819,  826, 
829;  Mugler  v.  Kansas,  128  U.  8.  628,  81 
L.  ed.  206 ;  Minnesota  v.  Barber,  186  U.  8. 
818,  84  L.  ed.  466,  8  Inters.  Ck>m.  Rep.  186. 
By  the  enactment  in  question,  the  legis- 
lature attempted  to  confer  upon  the  state 
board  of  health  power  to  promulgate  and 
enforce  reasonable  regulations  in  respect  to 
»L.R,A. 


contagious  and  epidemic  diseases  and  causes 
which  tend  to  their  development  and  spread. 
If  the  board  of  health,  in  promulgating  the 
regulation  in  question,  were  in  the  reasonable 
exercise  of  the  power  attempted  to  be  con- 
ferred upon  them,  all  pigpens  built  or  main- 
tained within  100  feet  of  any  well  or  spring 
of  water  used  for  drinking  purposes,  or  with- 
in 100  feet  of  any  street  or  inhabited  house, 
must  be  regarded  as  infected  with  contagious 
or  epidemic  diseases  or  causes  which  tend 
to  their  development  and  spread ;  or,  under 
such  circumstances,  it  must  be  inferred  that 
there  are  reasonable  grounds  for  apprehend- 
ing that  they  are  thus  infected  or  are  such 
causes.  A  regulation  so  general  and  far- 
reaching,  affecting  business  and  the  use  of 
property,  cannot  be  held  to  be  reasonable  or 
justifiable, unless  there  are  reasonable  grounds 
for  a  belief  that  the  necessary  protection  of 
the  public  health  requires  it.  The  regula- 
tion in  question  cannot  l)e  held  to  be  rea- 
sonable or  justifiable  because  some  few  in- 
dividuals in  the  state  maintain  pigpens  in 
such  a  manner  as  to  endanger  public  health. 
To  justify  promulgating  such  a  regulation, 
there  must  be  reasonable  grounds  for  appre- 
hending that  all  pigpens  affected  by  it  are, 
or  may  be,  a  >menace  to  public  health.  It 
cannot  be  said  that  all  pigpens  situated  with- 
in 100  feet  of  a  well  or  spring  of  water  used 
for  drinkine  purposes,  or  within  100  feet  of 
a  street  or  inhabited  house,  endanger  public 
health,  or  that  there  are  reasonable  grounds 
for  apprehending  that  they  do.  They  may 
or  may  not  thus  endanger  the  public  health. 
Very  much  depends  upon  the  manner  of  con- 
struction, the  way  they  are  kept  and  oc- 
cupied, ihe  means  for  keeping  them  clean, 
the  location  and  surroundings,  the  charscter 
and  slope  of  the  land,  their  nearness  to  or 
remoteness  from  thickly  settled  communities, 
and  the  existence  or  nonexistence  of  diseases 
and  causes  of  di^^eases.  A  pigpen  may  be  a 
menace  to  public  health  when  situated  in  a 
city  or  village  and  perfectly  harmless  when 
situated  upon  a  farm ;  and  the  fact  that  a 
pigpen  situated  in  a  city  or  village  is  a  nui- 
sance, and  endangers  public  health,  and 
ought  to  be  abated,  furnishes  no  reasonable 
ground  for  abating  a  pigpen  upon  a  farm, 
which  is  not  a  nuisance,  and  in  no  way  af- 
fects the  public  health.  The  regulation,  if 
valid,  had  the  effect  to  abate  and  cause  to  be 
removed  every  pigpen  within  the  prohibited 
limit.  It  deprived  every  owner  of  land  with- 
in the  limit  of  its  use  for  purposes  that, 
under  proper  conditions,  are  harmless  and 
legitimate.  By  it,  the  citizen  living  miles 
from  neighbors,  and  from  epidemic  aiseases 
and  causes  which  tend  to  their  development 
and  spread,  and  whose  possessions  do  not 
extend  beyond  the  prohibited  limit,  is  un- 
reasonably and  unjustly  deprived  of  his  right 
to  build  and  maintain  a  pigpen  and  engaee 
in  a  business  which  has  ever  been  regaraed, 
when  conducted  under  proper  conditions,  as 
legitimate.  The  regulation  is  intended  to 
have  force  and  effect  throughout  the  entire 
state.  It  affects  alike  those  pigpens  which 
are,  an  a  matter  of  fact,  maintained  in  such 
a  manner  as  to  be  offensive,  and  those  which 
are  maintained  with  every  possible  degree 
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of  cleanllnesB;  it  affects  alike  those  situated 
upon  farms  and  those  situated  in  thickly 
settled  communities ;  and  it  affects  all  pig- 
pens within  the  prohibited  limit,  without 
reference  to  the  existence  or  nonexistence  of 
epidemic  or  contagious  diseases  and  the 
causes  which  tend  u>  their  development  and 
spread,  in  any  particular  locality.  It  is  in- 
tended to  affect  alike  a  business  which  is  so 
conductCMi  as  not  to  be  a  nuisance,  or  in  any 
way  endangering  public  health,  or  furnish 
reasonable  grounds  to  apprehend  that  it  will 
do  so,  and  business  which  is  so  conducted 
as  to  be  a  nuisance,  and  furnish  reasonable 
grounds  for  a  belief  that  it  will  endanger 
public  health  if  continued.  It  reaches  be- 
yond the  scope  of  necessary  protection  and 
I  prevention  into  the  domain  of  restraint  of 
awful  business  and  use  of  property.  It  is 
founded  on  fear  and  apprehension  of  a  remote 
possible  danger  to  the  public  health,  and  not 
upon  itsexistence,  or  upon  reasonable  grounds 
to  apprehend  that  any  considerable  portion 


of  the  pigpens  affected  by  it  endanger  «r 
will  endanger  public  health.  It  is  ao  un- 
reasonable and  unjust  interference  with  a  le- 
gitimate and  recognized  business  pursuit  and 
use  of  property,  without  reference  to  its  lo- 
cation or  the  manner  in  which  it  is  con- 
ducted, or  the  existence  or  nonexistence  of 
epidemic  or  contagious  diseases  or  causes 
which  tend  to  their  development  and  spread, 
in  any  particular  locality.  It  is  too  broad 
and  sweeping  to  be  upheld  by  any  necessity 
of  protecting  the  public  health,  and  we  can- 
not regard  it  as  a  reasonable  and  legitimate 
exercise  of  the  power  attempted  to  be  con- 
ferred by  the  enactments  in  question. 

Judgment  reversed;  demurrer  sustained  ;  in- 
formation adjudged  insufficient  and  quashed ; 
respondent  discharged. 

Taitt  «7.  •  concurs  in  the  result : 

The  keeping  of  pigs,  not  pigpens,  is  the 
evil.  The  board  had  no  authority  to  prohibit 
the  building  of  a  pigpen. 
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ALPINE     TOWNSHIP     SCHOOL     DIS- 
TRICT  NO.  11,  Plff,  in  Err., 

V. 

Aloys  BATSCHE. 
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1.  The  oeenpajiey  of  a  part'of  a  sehool- 
hoafle  BM  a  reetdenoet  by  a  teaoher,  for  the 
purpose  of  enablinir  him  tbe  better  to  perform 
his  oODtraot  to  teach,  does  not  make  him  a  tenant 
of  the  Bohool  district  employloff  him,  but  his  oo- 
oupatlon  is  that  of  the  district. 

8.  A  teacher  lawfully  in  piMMession  of 
the  schoolhoiifle»  who  holds  over  with- 
out xin^htt  becomes  a  tenant  at  sufferance  if 
the  owner  permits  him  to  remain  a  sufficient 
length  of  time  to  Imply  an  intentlooal  ao- 
qulesoence  tn  the  occupancy,  although  his  pre- 
vious holding  was  not  that  of  a  tenant,  and  a 
oonsent  to  the  occupancy,  either  express  or  pre- 
sumed from  lapse  of  time.  Is  not  essential  to 
create  that  relation. 

(September  96, 188S.) 

ERROR  to  the  Circuit  Court  for  Kent  County 
to  review  a  Judgment  in  favor  of  defendant 
in  an  action  brought  to  recover  possession  of  a 
portion  of  a  school  building.     Revereed. 

The  facts  sufficiently  appear  in  the  opinion. 

Ifessrt,  Wolcott  A  Ward,  for  plaintiff  in 
error: 

There  was  an  implied  agreement  that  defend- 
ant should  vacate  at  the  close  of  his  school 
term,  and  it  was  contrary  to  the  terms  of  that 
agreement  for  him  to  continue  in  possession 
and  refuse  to  vacate. 

Wilkinson  v.  Williams,  51  Mich.  165. 

There  are  manv  things  to  distinguish  the 
holding  of  this  defendant,  from  that  of  a  per- 
son whose  occupancy  of  a  building  is  incident 


NOTB.~On  the  subject  of  oocupancy  by  employ^ 
as  distinguished  from  tenancy,  see  also  Bowman  v. 
Bradley  (Pa.)  17  L.  B.  A.  81& 
99L.R.A. 


to,  and  for  the  better  performance  of,  his  du- 
ties in  the  service  of  his  master. 

Every  case  where  a  man  has  been  held  to  be 
a  mere  servant  supports  the  doctrine  that  he 
may  be  forcibly  ejected,  and  it  would  be  held 
clearly  contrary  to  the  spirit  of  our  law  to  per- 
mit the  plaintiff,  under  the  circumstances  here 
stated,  to  put  an  end,  with  a  strong  hand  and 
without  due  process  of  law,  to  an  occupancy, 
of  seven  gears'  duration,  of  rooms  which  bad 
been  continuously  the  home  and  residence  of 
the  defendant  and  his  family. 

The  defendant  should  not  be  heard  to  com- 
plain that  the  more  peaceable  and  orderly 
method  was  adopted. 

Bristor  ▼.  Burr,  8  L.  R.  A.  710,  120  N.  Y. 
427. 

If  Batsche  was  a  tenant  his  refusal  to  go  un- 
less expelled  by  force  or  legal  process  was  not 
forcible  detainer. 

Appleton  V.  Buskirk,  07  Mich.  407;  Eerraim 
V.  People,  60  N.  Y.  221,  14  Am.  Rep.  158. 

Under  ordinary  circumstances  an  occupancy 
of  three  months'  duration,  without  special  cir- 
cumstances to  rebut  the  presumption  of  a  ten- 
ancy, would  raise  that  presumption. 

People  V.  Annis,  45  Barb.  807. 

The  defendant  is  estopped  from  objecting 
that  the  school  district  cannot  be  a  landlord. 

7  Am.  &  Eng.  Encyclop.  Law,  p.  39;  Tone 
V.  Mumlmi,  89  Ohio  8t  281, 48  Am.  Rep.  488; 
Helena  V.  Turner,  86  Ark.  677. 

One  who  executes  a  lease  to  a  body  claiming 
to  be  a  corporation  is  estopped  to  deny  the  ex- 
istence of  the  corporation  to  defeat  the  lease. 

Wliitney  ▼.  Robinson,  58  Wis.  809;  MoU  t. 
Detroit,  18  Mich.  406:  Imboden  ▼.  Etowih  A  R 
B,  Hydraulic  HoaeMin,  Cd,  70  Qa.  86;  Franh- 
V.  Twogood,  18  Iowa,  616;  Haseelman  ▼.  Unitfd 
States  Mortg,  Co.  97  Ind.  865;  8L  Joteph  F^n 
dt  Manns  Ins.  Co,  r.  Hauek,  71  Mo.  465; 
French Y.  Donokue,  29  Minn.  Ill;  Cochran  v. 
Arnold,  58  Pa.  899;  Congregational  8oe,  in 
Troy  V.  Perry,  6  N.  H.  164,  25  Am.  Dec.  455; 
Lehman  ▼.  Warner,  61  Ala.  455. 
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M€mi.CmwMiTiiu0timap  «pKipwi»»  with 
Mr.  F#  A.  8t*d««  for  defendant  In  enor: 

A  lemmt  st*  feulfcnMiee-lB  one  who  enten  into 
premiBes  by  lawful  teaMr  and  holds  oyer  by 
wrong. 

Wood,  Land.  «T.S  14. 

In  order  to  create  a  tenaney  of  any  natm> 
the  two  following  elements  mutt  oenoun 

1.  Tiie  person  going  into  posBession  mnst 
occupy  the  premlfles  in  subordination  of  the 
other's  title; 

3.  An  express  ^emiie  of  the  peeonses,  or  so 
occupancy  under  such  circumstances  that  a 
contract  of  letting  can  f adrly  be  implied  there- 
from. 

Wood,  Land,  ft  T.  p.  36;  FfyOap  r.  BriKtol 
S  E.  R,  Oo.  7  Bxch.  410;  Ck)U  r.  QOk  14  Iowa, 
587;  Okatard  ▼.  (/Don&oan,  80  Ind.  90,  41 
Am.  Bep.  788}  EOtendegm  ▼.  8eheuh,  65  Mich. 
468. 

The  mere  fact  that  defendant  remained  under 
a  naked  possession  for  six  or  seven  months 
after  the  right  of  occupancy  under  the  contract 
of  hiring  was  at  an  end,  and  of  which  both 
parties  were  well  aware,  does  not  create  a  ten. 
ancy  of  any  kind. 

Wood,  Land,  ft  T.  §§  9,  lOt  King  ▼.  Ohm- 
Knni,  1  Bam.  ft  Aid.  478;  King  ▼«  Btock,  9 
Leach,  0.  C.  1015,  Rnss.  ft  R.  0.  0.  185; 
Wccta(m  T.  MeBaMn,  47  N.  C.  907;  StMte  t. 
Pridg&n,  80  N.  0.  84;  8taU  ▼.  Ourtii,  90  K. 
C.  999. 

If  a  tenancy  of  aiay  kind  spran|^  vcp^  after  the 
termination  of  the  contract  of  hirine  between 
the  parties  as  daimed  bf  the  plaintOC,  then  it 
follows  from  the  law  of  landlord  and  tenant 
Ibat  certain  reciprocal  rights  and  duties  must 
consequently  exist  and  accompany  such  rela- 
tion. 

MorriU  ▼.  Mackman,  94  Mich.  986,  9  Am. 
Bep.  194. 

Uader  soch  efarcumstances  as  exist  in  this 
case,  the  plaintiff  cannot  maintain  against  the 
defendant  assumpritfor  use  and  occupation. 

Marquette,  H,  (t  0.  B,  Oo,  y.  Barlow,  87 
Mich.  654,  98  Am.  Bep.  588;  Boston  ▼.  Binney, 
11  Pick.  1.  99  Am.  Deo.  858;  MerriU  ▼.  BuU 
lock,  105  Mass.  486;  WUmarih  ▼.  Palmer,  84 
Mich.  847;  Loektoood  y.  Thunder  Bap  Miner 
Boom  Co.  49  Mich.  588;  Bancroft  ▼.  WardeU, 
IS  Johns.  489,  7  Am.  Dec.  896;  Wyman  y. 
Book,  9  Me.  887;  O&ntrat  Mais  Oo.  y.  HarL 
194  MsflS.  198. 

Hence  all  the  incidents  of  tenancy  arewant- 
isfr. 

These  w«s  abselutefy  no  prlyitY  of  estate  or 
contract  between  the  parties  after  the  deter- 
mination of  the  defendant's  employment. 

Loekwoodv.  7%undir  Bap  River  Boom  Oo.  ^ 
Mich.  586;  Wanf  y.  Warner,  8  Mich.  508; 
Waieon  y.  Steter,  95  Mich.  886:  Kennebeek 
J^rehaee  Propre.  r.  Bpringer,  4  Mass.  416,  8 
Am.  Dee.  977;  IbmnMp  No.  6  Proprs.  y.  Mo- 
FMand,  19  Mass.  895;  Wood,  Land,  ft  T. 
814. 

A  stiiool  district  cannot  become  a  land- 
lord. 

Dill  Mun.  Corp.  g  94:  Batrie  y.  Sokeol 
BM,  Bo.  10  in  Otmaan,  ^  K.  H.  58;  WUeon 
r  Seiufol  Di$t.  Ns.  4  in  Ohmkrt,  89  N.  H.  ll«; 
^ y.  M4wf  But.  Bo.4in8anbarnton,  81 N. 
H.8M.  , 
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_  _  •  JwY  deUvUiud  Hie  oi^lDioA 

of  the  court  v 

This  pvoceedii^  was  instituted  before  a  cir- 
cuit court  commissioneir  to  rscover  posaession 
of  the  lower  floor  el  a  sohool  hailding,  the 
complaint  alleging  that,  the  laid  school 
district  is  landlocd  of ^  said  premises^  and  thai 
said  Aloys  Batsche  is  tiia  tenant  of  said 
sohool  district,  and  that  said  Aloys  Batsche 
holds  said  premiass  unlawfaliy  and  against 
the  will  of  said  school  dietriet^  and  that  said 
school  district  is  entitled  to  possession  of  the 
same.  The  build isg  in  auestioii  is  a  two^ 
story  building;  the  scboelroosa  being  on.  the 
second  floor,  and  the  xooraa  beneath  beinfr  oo* 
oupied,'  in  connection  with  the  sdiool  room, 
by  the  teaoherv  In  1865,  the  defandant  con- 
tracted with  the  distriot  board  to  teach  sohool 
for  seyen  months,  and,  in  pursuance  of  the 
contract,  took  pouession  of  the  building  the 
same  as  any  teacher  does.  He  had  possession 
of  the  keys  of  the  building,  and  continued  te 
teaeh  the  sohool  throuffhout  the  temi,  and  re* 
mained  there  afterwards,  and  has  al  ways,  from 
tliat  time  until  the  oommenoBBumt  of  this 
suit,  been  in  possession  of  the  bnilding. 
Every  year  the  district  has  contracted  with 
him,  and  he  has  continued  to  teach  the  school. 
The  school  term  ended  in  June,  1899,  and 
August  81.  1899,  notios  to  <iuit  was  seryed. 
The  case  turned  in  the  oonrt  below  upon  tlie 
question  of  whether  the  vdation  Of  lattdknrd 
and  tenant  existed.  The  circuit  Judge,  be- 
ing of  the  opinion  that  it  did  not,  directed  a 
yerdict,  and  plainbiif  brinn  error.  Numer- 
ous questions  are  diseusseo:  in  the  brief  of 
the  oomplalnant's  oounsel  hot  we  ti^ink  it 
cannot  be  fairly  said  that  the  circuit  judge 
was  called  upon  to  peae  upon  anything  mora 
tlian  the  simple  Question  of  whether  the  re* 
lation  of  landlord  and  tenant  elislied.  Kot 
only  was  this  the  qusstion  presented  by  oom- 
plainfiat'sand  defendant's  ooUaael  as  tJie  sole 
question  in  the  case,  but  the  complaint  upon 
which  this  suit  was  founded  was  based  upon 
this  relationship.  This  question,  however, 
resolves  itself  into  two  branches :  First,  Was 
the  occupancy  In  the  first  instance  as  a  ten- 
ant? and,  second,  Was  cdmplainant  entitled 
to  treat  defendant's  subsequent  holding  as 
that  of  a  tenant  at  su£Ferance7 

It  is  fairly  inferable  from  the  statement 
made  by  plaintiff's  counsel  below  that  the 
occupation  of  the  premtsee,  was  incident  to, 
and  deemed  essential  for,  the  performance 
of  the  duties  of  the  defendant  as  teacher.  It 
was  not  proposed  to  show  that  there  was  a 
distinot  letting  of  these  ptemlseeoeesiiied  i>t 
defendant,  or  that  any  rent  was  rseeiVed.  It 
has  been  held  that  under  such  circumstances 
the  occupant's  possession  is  that  of  the  em- 
ployer, and  that  the  relation  of  landlord  and 
tenant  does  not  exist.  King  y.  Oheehunt,  1 
Bam.  ft  Aid.  478 ;  State  y.  OurtU,  90  N.  0. 
229 ;  J3toek*e  Oaee,  9  Lecdbt  1015 ;  Eaywood  y. 
MiUer,  8  Hill,  90;  Rerraine  y.  Peopte, 
60  N.  T.  991,  The  case  last  cited  Is  well 
reasoned,  and,  we  think,  notes  the  proper 
distinctions.  It  states  the  case  of  Uughee 
y.  QluUham  O^ereeere^  5  Mann,  ft  G.  54, 
in  which  it  waa  said:  ''There  is  no  in* 
consistenoy  in  tlie  i^atioa  of  master  and  sary* 
87 
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ant  with  that  of  landlord  and  tenant.  A 
master  may  pay  his  servant  by  conferring 
on  him  an  interest  In  real  property,  either 
in  fee  for  years,  at  will,  .  .  .  and  if  he  do  so 
the  servant  then  becomes  entitled  to  the  legal 
incidents  of  the  estate,  as  much  as  if  it 
were  purchased  for  any  other  considera- 
tion. ^  But  in  the  main  case  the  court  held 
that,  where  the  occupancv  of  the  house  was 
for  the  purpose  of  enabling  the  servant  the 
better  to  perform  the  service,  the  occupancy 
was  that  of  the  master,  and  not  of  the  serv- 
ant. We  think  that  this  is  the  rule  in  a  case 
where,  as  in  the  present,  there  was  no  letting 
in  terms,  no  rent  reserved,  and  where  it  is 
cjear  that  the  purpose  of  the  occupancy  was 
to  enable  the  employS  to  perform  the  service 
of  his  employer.  The  case  of  Bristor  v. 
Burr,  130  N.  Y.  437.  8  L.  R.  A.  710.  cited 
by  counsel,  does  not  overrule  Eerrains  v. 
Aaple,  but  is  entirely  consistent  with  it,  the 
court  placing  its  conclusion  in  that  case  upon 
the  ground  that  the  relation  of  master  and 
servant  did  not  exist  between  the  defendants 
and  the  plaintiff.  But  we  think  that,  upon 
the  statement  of  counsel  (upon  which  the  case 
was  decided  below) ,  defendant  became  a  ten- 
ant at  sufferance.  That  such  a  relation  may 
grow  out  of  an  occupancy  by  a  servant  is 
recognized  in  Kerraint  v.  FiopU.  In  that 
case  it  was  said,  it  is  true  that,  in  order  to 
have  the  effect  to  create  a  tenancy  by  suffer- 
ance, the  occupancy  must  be  sufficiently  long 
to  warrant  an  inference  of  consent  to  a  differ- 
ent holding,  but  we  are  aware  of  no  case 
which  fixes  the  precise  time  within  which 
such  consent  may  be  inferred.  In  PieopU  v. 
Annis,  46  Barb.  804,  it  was  held  that  on  the 
termination  of  the  tenancy  the  continued  oc- 
cupancy of  the  servant  must  be  deemed  that 
of  a  tenant  by  sufferance.  The  court  says : 
"The  contract  for  the  service  having  been 
terminated,  and  an  end  put  to  it,  in  tiiis  way 
the  right  of  occupancy  under  it  went  also, 
and  was  ended.    The  relator,  after  that,  was 


in  possession,  not  as  a  trespasser,  but  as  one 
holding  after  his  right  of  occupancy  had  been 
extinguished ;  and,  of  course,  he  became  a 
tenant  at-will  or  sufferance." 

It  is  contended  by  defendant's  counsel  tfaat» 
in  order  to  have  a  tenancy  grow  into  one  by 
sufferenoe,  it  must  originally  have  been  cre- 
ated by  an  agreement  for  one  by  the  parties, 
and  that,  as  no  agreement  for  a  tenan^  ever 
existed,  the  relation  cannot  arise.  We  do 
not  so  understand  the  law.  We  think  the 
rule  is  that  a  person  in  possession  of  land 
lawfully,  who  holds  over  without  right,  be- 
comes a  tenant  at  sufferance,  if  the  owner 
suffers  him  to  remain  in  possession  a  suffi- 
cient length  of  time  to  imply  an  intentional 
acquiescence  in  the  occupancy,  and  it  is  not 
necessary  that  the  previous  holding  be  that  of 
a  tenant.  It  is  stated  in  defendant's  brief 
that  the  lapse  of  time  was  not  sufficient  to 
raise  a  presumption  of  consent.  But  a  con- 
sent to  occupancy  is  not  necessary  to  create 
a  tenancy  by  sufferance.  It  is  said  in  Wood 
on  Landlord  and  Tenant  (sec.  7)  :  ''The  ten- 
ancy is  of  such  a  nature  as  necessarily  im- 
plies an  absence  of  any  agreement  between 
the  owner  and  the  tenant,  and  if  express  as- 
sent is  given  by  the  owner  to  such  ixMsession 
the  tenancy  is  thereby,  irutanter,  converted 
into  a  tenancy  at  will,  or  from  year  to  year, 
according  to  tiie  circumstances. "  A  contract 
to  pay  rent  is  not  essential  to  create  the  rela- 
tion of  landlord  and  tenant.  Wood,  Land. 
&  T.  S  1. 

It  is  suggested  that,  on  the  showing  of 
plaintiff,  the  title  to  land  came  in  question. 
But  we  think  not.  If  the  possession  was 
received  from  plaintiff,  he  is  not  in  position 
to  raise  a  question  of  title.  If  it  was  not, 
clearly  the  relation  of  landlord  and  tenant 
never  existed. 

Judgment  mil  be  reverted,  and  a  new  trial 
ordered. 

The  other  Justices  concur. 
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k.  shipper  of  ifoodfl  may  maintain  an  ac- 
tion on  the  case  airalDst  the  carrier  for  their 
negligent  injury,  where  they  were  sold  and 
shipped  Bubjeot  to  the  payment  of  a  draft  against 
the  bill  of  lading,  the  shipper  guaranteeing  pay- 
ment of  freight,  although,  when  notified  of  the 
Injury,  he  refused  to  give  directions  as  to  their 
disposition  on  the  ground  that  he  no  longer  had 
title,  if  the  carrier  did  not  act  upon  such  claim  to 
his  prejudice. 

(August  8. 1896J 


KOTB.— For  effect  of  delivering  property  to  a  car- 
rier as  a  transfer  of  title.  Including  the  queetioD, 
Who  should  sue  for  breach  of  the  carrier*s  con- 
tract? see  note  to  Ramsey  ft  Gore  Mfg.  Co.  v.  Kelsea 
(N.J.)22L.R.A4U. 
29  L.  R.  A. 


ERROR  to  the  Circuit  Court  for  Wythe 
County  to  review  a  Judgment  in  favor  of  de- 
feodant  in  an  action  to  recover  damages  for  the 
failure  to  deliver  to  the  consignee  property  de- 
livered to  defendant  for  tranaportatioii.  ^ 
wreed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Waller  S.  Poase»  for  plaintnTs  m 
error: 

The  consignor  who  has  made  a  special  con- 
tract with  the  carrier  may  always  maintain  an 
action  upon  it  for  the  loss  of  or  damage  to  the 
goods,  regardless  of  the  question  of  his  inter- 
est or  property  in  them. 

Hutchinson,  Carr.  §§  728,  780,  786;  4  Law- 
son,  Rights,  Rem.  &  Pr.  §  1888;  2  Am.  & 
Eng.  Encyclop.  Law,  p.  902;  Dicey,  Parties  to 
Actions,  p.  105;  2  Whart.  Cont.  §792;  Hawes, 
Parties  to  Action,  g  87;  Deering,  Neg.  §  120;  S 
Wood,  Railway  Law,§  485;  8(inf<frdY.  Eoum- 
tonic  R,  Co.  11  Cush.  165;  Elanehard  v.  Page,, 
8  Gray,  281;  Finn  v.^Weetern  R,  C&rp,  112 
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524,  17  Am.  Rep.  126;  TJwmpfon  v. 
Fargo.  68  N.  Y.  480;  Bouthem  Exp.  (Jo.  v. 
Craft,  49  Miss.  480, 19  Am.  Bep.  4;  Bomaer  ▼. 
CAurapo  A  N.  W,  B,  Go.  27  Wis.  81, 9  Am. 
Bep.  489;  Tumey  ▼.  WiUon,  7  Y«w.  840,  27 
Am.  Dec.  516;  Hand  y.  BayneB,  4  WBart.  204. 
83  Am.  Dec.  54;  Elkins  ▼.  Boston  d  M.  BaO^ 
road,  19  N.  H.  887,  61  Am.  Dec.  184;  Weyand 
▼.  Atchison,  T.  A  8.  F.  B.  Co.  llj. 'SL  A.  650, 
75  Iowa,  578;  Snider  y.  Adams  Exp.  Co.  77  Mo. 
528;  Denver,  8.  P.  A  P.  B.  Co.  y.  Frame,  6 
Colo.  882. 

Meears.  James  A.  Walker  and  Bolilnif 
&  Stanley*  for  defendant  in  error: 

Tbe  consignee  is  the  proper  party  to  sue. 

Prima  facie  the  party  to  whom  the  goods 
are  consigned  is  the  owner. 

2  Rorer,  I^ailroads,  §  5.  p.  1880;  Angell, 
Carr.  §  407;  Angle  v.  Mississtj^d  M,  R  R.Co, 
9  Iowa,  487:  WeiA>  v.  Winter,  1  Cal.417;  Dccan  y. 
Shifiper,  85  Pa.  289,  78  Am.  Dec.  884;  Oreen  y. 
Clarke,  12  N.  Y.  848;  Dom  y.  Greene,  24  N.  Y. 
638;  Merdiants  Nat.  Bank  cf  Cincinnati  y. 
Bangs,  102  Mass.  291;  Foster  y.  Bopes,  111 
3Iass.  10;  Miner  y.  Norwich  A  W.  B.  Co.  82 
Conn.  91;  PienTisylvania  Co.  y.  Holderman,  69 
Ind.  18. 

The  party  to  maintain  the  action  must  be  he 
in  whom  the  title  to  the  property  is  yested. 

2  Rorer,  Railroads,  p.  1262;  Oreen  y.  Clarke, 
12  N.  Y.  847;  Pennsyhania  Co.  v.  Bolderman, 
supra;  Krvlder  v.  Ellison,  47  N.  Y.  86, 7  Am. 
Rep.  402;  Higgins  y.  Mtirray,  78  N.  Y.  252; 
Dawa  V.  Peck,  8  T.  R  880;  Newsom  y.  Thorn- 
ton, 6  East,  28;  Com.  y.  Fleming,  6L.  R.  A. 
470.  180  Pa.  188;  Potter  y.  Laming,  1  Johns. 
215,  8  Am.  Dec.  810. 

An  order  by  a  consignee  to  deliyer  goods  to 
a  common  carrier,  to  be  shipped  to  him  at  a 
given  point,  when  the  directions  are  complied 
with,  and  the  goods  are  delivered  to  the  car- 
rier, passes  the  title  from  the  consignor  to  the 
consignee,  and  the  coosi^ee  is  the  only  party 
that  can  maintain  an  action  against  the  carrier 
for  damages  to  the  goods. 

Hutchinson,  Carr.  §§  788,  786;  Langdon  y. 
Bobertson,  18  Ont.  Rep.  497;  Higgins  y.  Mur- 
ray, supra;  Wigton  y.  Bowleg,  180  Mass.  252; 
Terry  r.  Wheeler,  25  N.  Y.  520;  Krulder  v. 
Ellison,  and  Potter  v.  Lansing,  supra;  Wait  v. 
Baker,  2  Exch.  1;  London  d  N.  W.  B.  Ck  v. 
Bartlett,  7  Hurlst.  &  N.  400;  Johnson  v.  Stod- 
dard, 100  Mass.  806;  Magruder  y.  Oage,  88 
Md.  844, 8  Am.  Rep.  177;  Waldron  y.  Bomaine, 
22  N.  Y.  868;  Bodgers  r.  PhiUips,  40  N.  Y. 
519;  Garland  v.  Lane,  46  N.  H.  245;  Watkins 
y.  Paine,  57  Ga.  60;  Sottthtoestem  Freight  dt 
Cotton  Press  Co.  y.  Stanard,  44  Mo.  71,  100 
Am.  Dec.  256;  Bradley  y.  Wheder,  44  N.  Y. 
495;  Dyer  y.  Lihby,  61  Me.  46;  Ober  v.  Smith, 
78  N.  C.  818;  Lake  Ontario,  A.  A  N.  T.  /?.  Co, 
V.  Maeon,  16  N.  Y.  461;  Oreen  y.  aarke,  12 
N.  Y.  848;  SchmerU  v.  Dwyer,  68  Pa.  886; 
Eurd  y.  Cook,  76  N.  Y.  464. 

The  proper  party  plaintiff  to  a  suit  Is  he  at 
whose  risk  the  goods  were  shipped. 

Hutchinson,  Carr.  §§  788,  786;  Potter  ▼. 
Lansing,  1  Johns.  215,  8  Am.  Dec.  810;  Com. 
v.  Fleming,  5  L.  R  A.  470,  180  Pa.  188;  2 
Rorer,  Railroads,  p.  1880;  Wigton  y.  Bowleg 
130  Mass.  252;  Dotes  v.  Greene,  24  N.  Y.  688. 

The  question  as  to  whether  or  not  freight 
was  paid  by  the  consignors  or  guaranteed  by 
29  L.  R  A. 


them  is  no  argument  in  favor  of  Uie  plaintiffs 
in  error,  and  is  no  guide  to  determine  who  is 
the  proper  party  to  sue. 

2  Redfleld,  Railways,  p.  171;  Oreen  v.  Clarke, 
18  Barb.  57;  Krulder  v.  EUison,  47  N.  Y.  40, 
7  Am.  Rep.  402. 

The  action  brought  by  the  plaintiffs  in  er- 
ror in  the  court  below  is  an  action  ex  delicto, 
and  not  upon  the  contract,  and  therefore  they 
cannot  recover. 

Finn  y.  Western  K  Corp.  112  Mass.  624,  17 
Am.  Rep.  128;  Hutchinson,  Carr.  §  780. 

Bnehanaiit  •/.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error  brought  an  action  on 
the  case,  against  the  defendant  in  error,  for 
damages  for  failing,  as  a  common  carrier, 
to  deliver  at  their  destination,  within  a  rea- 
sonable time,  two  car  loads  of  vegetables  and 
fruit. 

The  verdict  of  the  jury  and  the  Judnnent 
of  the  trial  court  were  in  favor  of  the  defen- 
dant, and  to  that  judgment  this  writ  of  error 
was  allowed. 

The  principal  error  complained  of  was  the 
refusal  of  tiie  court  to  give  instruction  No. 

5  asked  for  by  the  plaintiffs,  and  the  giving 
of  an  instruction  of  its  own  in  lieu  thereof. 
The  instruction  asked  for,  and  which  was  re- 
fused, was  as  follows : 

''The  court  further  instructs  the  jury  that, 
when  the  risk  of  the  safe  transportation  of  the 
goods  is  upon  the  consignor,  he  will  be  con- 
sidered as  the  owner,  for  the  purpose  of  main- 
taining an  action  against  the  carrier  for  their 
loss  or  injury. 

** Therefore  if  the  jury  shall  believe  from 
the  evidence  in  this  case  that  the  risk  of  the 
transportation  of  the  goods  and  produce  set 
out  in  the  plaintiffs'  declaration  was  upoa 
them  [plaintiffs],  thev  are  entitled  to  main- 
tain this  action  for  said  loss  or  injury." 

The  instruction  the  court  gave  in  lieu  of 
it  is  in  these  words:  ''If  the  jury  believe- 
from  the  evidence  that  the  plaintiffs  con- 
tracted to  sell  to  De  Witt  &  Co.  and  Baver 
<&  Son  certain  produce ;  and  if  the  jury  be- 
lieve  that,  according  to  the  true  intent  and. 
meaning  of  the  said  contracts  between  the  said- 
plaintiffs  and  the  said  De  Witt  &  Co.  and 
Bayer  &  Son,  the  plaintiffs  sold  the  said 
produce  to  the  said  De  Witt  &  Co.  and  Bayer 

6  Son  at  an  agreed  price,  free  on  board  the- 
defendant's  cars  at  Rural  Retreat,  and  that 
the  plaintiffs  did  deliver  said  produce  on  the- 
defendant's  cars  at  Rural  Retreat,  and  con- 
signed the  same  to  said  De  Witt  &  Co.  and 
the  said  Bayer  &  Son  at  Columbus,  Ohio, 
and  Charleston,  S.  C,  to  be  delivered  to  the 
said  consignees  at  their  destinations  by  the  de- 
fendant, and  that  plaintiffs  charged  tbe  said 
De  Witt  &  Co.  and  Bayer  &  Son,  on  the 
books  of  the  plaintiffs,  with  the  price  of  said 
goods  so  shipped  to  them,— then  the  plain- 
tiffs cannot  maintain  this  action,  and  the 
jury  should  find  for  the  defendant. " 

On  the  trial  of  the  cause,  the  defendant 
does  not  seem  to  have  controverted  its  liabil- 
ity for  failure  to  perform  its  duty  in  carry- 
ing the  goods  shipped,  but  relied  entirely 
upon  the  defense  that  the  plaintiffs  had  no 
interest  in  the  goods  shipped  after  they  weia 
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delivered  to  the  defendant,  and  therefore  had 
no  right  of  action  against  it  for  such  failure 
of  duty,  or,  if  thty'had  any  rijirht  of  action 
at  all,  it  was  an  action  of  assumpsit  on  the 
contract,  and  not  an  action  on  the  case  in  tort. 

The  question  has  been  very  much  discussed' 
In  this  country  whether  the  shipper  or  con- 
signor can  maintain  any  action  against  a  com- 
mon carrier  for  damages  done  to  goods  after 
they  have  been  received  bv  such  carrier  for 
the  purpose  of  carriage,  ana  before  they  have 
been  delivered  to  and  received  by  the  con- 
signees, when  the  shipper  or  consignor  bad 
no  right  of  property,  general  or  special,  in 
the  goods,  and  no  right  or  interest  in  their 
safe  carriage,  except  that  arising  from  the 
bill  of  ladfng. 

One  line  of  cases  holds  that,  since  the  ship- 
per or  consignor  has  parted  with  all  interest 
In  the  property,  he  cannot  be  injured  by  the 
failure  of  the  common  carrier  to  perform  its 
duty,  or  to  keep  its  contract,  ana  the  con- 
aignee  or  owner  alone  can  maintain  the  ac- 
tion. 

Another  line  of  cases  holds  that,  inasmuch 
as  the  contract  for  shipment  was  made  by  the 
shipper  or  consignor,  he  has  the  right  to 
maintain  such  action,  because  the  carrier 
agreed  with  him  to  carry  the  goods  safely, 
and  within  a  reasonable  time,  and  the  action 
is  for  the  breach  of  that  agreement. 

This  sublect  was  discussed  at  lensrtL,  and 
with  great  learning  and  ability,  by  CUvUf  Jus- 
tice SUaw,  in  the  case  of  Blanchard  v.  Page, 
8  Gray,  281.  The  facta  of  that  case  showed 
that  the  plaintiffs  in  the  action  against  the 
carrier  had  sold  goods  to  another  party,  who 
had  paid  for  them,  and  they  afterwards  de- 
livered the  goods  to  the  common  carrier,  to 
be  forwarded  for  them.  When  they  delivered 
them  to  the  carrier,  they  took  from  It  a  bill 
of  lading  purporting  to  be  a  contract  with 
the  shippers  to  carry  and  deliver  the  goods  to 
the  purchaser.  The  goods  were  lost,  and  an 
action  was  brought  by  the  shippers  against 
tlie  carrier  for  their  value,  upon  the  contract 
in  the  bill  of  lading.  It  was  admitted  that 
the  shippers  had  no  interest  or  property  in 
tlie  goods  at  the  time  of  the  shipment,  and 
it  was  for  that  reason  contended  that  they 
could  not  maintain  the  action ;  but  the  court 
held,  notwithstanding  the  fact  that  they  had 
no  interest  in  the  goods  shipped,  that  an  ac- 
tion could  be  maintained  upon  the  contract. 
And  this  position  was  sustained  by  an  argu- 
ment, both  upon  general  principles  and  upon 
authority,  which,  as  Mr.  Hutchinson  says  in 
his  work  on  Caniers,  seems  unanswerable. 
In  a  later  case  decided  by  the  same  court,  it 
was  held  that,  where  there  was  no  bill  of 
lading,  nor  other  writing  evidencing  the  con- 
tract, an  action  could  be  maintained  by  the 
consignor,  who  had  no  interest  in  the  prop- 
erty shipped,  nor  an  express  contract  with 
the  carrier.  Finn  r,  WesUm  R,  Corp,  112 
Mass.  524,  17  Am.  Rep.  128. 

Mr.  Hutchinson,  in  his  work  on  Carriers, 
after  discussing  this  question  at  length, 
reaches  the  conclusion  that  the  consignor, 
who  has  made  a  special  contract  wfth  the 
carrier,  may  always  maintain  an  action  upon 
it  for  the  loss  of  or  damage  to  the  goods,  re- 
^rdless  of  the  question  of  interest  or  prop- 
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er^  in  them.  Nor  would  ft  appear  to  be 
material  whether  the  freight  Upon  them  hai 
been  paid  by  him  or  another.  If  not  paid, 
he  in  the  party  to  whom  the  carrier  may  look 
for  its  payment,  in  case  the  consignee  slwald 
refute  to  accept  the  goods,  or  to  pay  the 
carrier's  charge  upon  them.  And  if  paid, 
no  matter  by  whom,  the  payment  would  b? 
a  sufficient  consideration  for  the  contract  with 
the  consignor.     Section  728. 

Angell  on  Carriers,  §  499,  says  that  the 
rule  upon  this  subject  is  properly  stated  bv 
Park,  J. ,  in  Freeman  v.  BirA,  1  Nev.  &  M. 
420,  in  which  it  was  held  *tbat  the  peraoo 
employing  the  carrier  must  bring  the  action, 
but  that  tne  cinii  nstance  of  the  le^  right, 
being  in  one  person,  may  be  evidence  of  em- 
ployment by  that  person.  Hence  it  follows 
that,  in  order  to  decide  who  is  the  proper 
party  to  be  made  plaintiff  in  an  action  of 
this  nature,  the  first  inquiry  must  be  whether 
any  special  agreement  for  the  carriage  of  tfa€ 
goods  in  question  exists.  If  there  is  none, 
it  then  becohies  necessary  to  ascertain  in 
whom  the  right  of  property  is  vested.  In 
the  former  case,  the  remedy  for  any  breach 
of  contract  belongs  to  the  party  with  whom 
such  agreement  is  made.  Therefore,  where 
the  consignor  agrees  with  the  carrier  for  the 
conveyance  of  the  goods,  and  is  to  pay  liini, 
the  action  is  well  Drought. " 

The  plaintiffs  in  this  case,  according  to 
their  evidence,  not  only  made  a  special  con- 
tract with  the  defendant,  by  which  they  guar- 
anteed the  payment  of  the  freight*  but  the 
consignees  were  not  entitled  to  the  possession 
of  the  ffoods  until  they  accepted  the  drafts 
attached  to  the  bills  of  lading.  The  sales  in 
this  case  were  made  by  telegram.  The  Orv- 
lumbus  purchasers  or  consignees,  De  Witt«fc 
Co.,  wired  the  plaintiffs  for  prices,  whore- 
plied  that  they  would  sell  them  l^e  prodooe. 
shipped,  at  a  certain  price,  ''f.  o.  b.  the  can 
[free  on  board  the  cars]  at  Rural  Retmt, 
shipment  subiect  to  draft  with  bill  of  lading 
attached.*  De  Witt  &  Co.  then  wired  the 
plaintiffs  not  to  send  draft,  and  diey  would 
remit.  The  plaintiffs  answered,  lefxising  to 
ship  unless  they  would  airree  to  their  terma 
De  Witt  &  Co.  then  wired  them  to  ship  sc- 
cordine  to  their  first  proposition.  The  same 
kind  of  a  contract,  it  seems,  was  made  with 
Bayer  &  Son,  the  Charleston  purchaaen  or 
consignees.  It  is  very  clear  from  their  coo- 
tract-s  that  the  plaintiffis  did  not  intend  to 

Sart  with  all  interest  in  the  goods  when  tbe^ 
elivered  them  to  tlie  defendant  for  ahipmeni. 
The  evidence  sftiows  that  when  the  consignees 
ref usisd  to  receive  the  goods,  on  the  groond 
that  they  were  damaged >  the  plaintiflk,  npoo 
being  notified  of  tlie  fact,  refused  to  give 
directions  as  to  the  disposition  of  the  goedi, 
on  the  ^und  that  they  bad  sold  them  to 
the  consignees,  and  the  goodtf  were  shipped 
at  their  lisk.  This  action  of  the  plaintlfs 
could  not  change  the  original  contract  be- 
tween them  and  tlie  oonsieneea.  The  mert 
that  can  be  said  of  h  is  that  their  conduct  st 
that  tine  it  inconsistent  with  their  claim 
now.  It  is  also  equally  true  that  the  coo- 
duct  of  the  defendant  at  that  time  was  IncaB- 
sistent  with  ftspresent  claim.  Then  it  treated 
the  plaintiffs  as  the  owners  of  the  goods,  sad 
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iaststod  inxm  paying,  and  did  pay  them,  the 
balance  of  the  amouat  reoetved  upon  tbo  sales 
of  the  ffoods  shipped  to  Charleston,  after  pay- 
ing the  freieht  Now  it  inslBls  that  Ae 
plaintifTs  had  no  interest  in  the  goods  ship- 
ped after  they  were  deliversd  to  It  lor  ship- 
ment.  While  the  conduct  of  both  parties  has 
been  inconsistent  with  their  present  claims, 
snch  oondaot  cannot  affect  their  legal  rights 
\v  *hiB  case,  as  neitlier  acted  upon  the  other's 
(ondootto  his  prejudice. 

Ths  eridenoe  shows,  at,  at  least,  tends  to 
show,  that  the  consignees  had  no  right  to  the 
posseasion  of  the  goods  shipped  until  they 
paid  the  drafts  which  were  attached  to  the 
bills  of  lading.  In  such  a  case,  Mr.  Ben- 
Juuin  says,  in  section  SM  of  his  work  on 
Sales  (2a  Am.  ed.),  "that  where  a  bill  of 
exchange  fw  the  price  of  goods  is  inclosed 
to  the  buyer  for  aoceptauce,  together  with 
the  bill  of  lading,  the  buyer  cannot  retain 
the  bill  of  ladine  unless  he  accepts  the  bill 
of  exchange ;  and,  if  he  refuses  acceptance, 
he  acquires  no  right  to  the  bill  of  lading, 
or  the  goods  of  which  it  is  the  symbol.*     * 

Mr.  An  gel  1  says:  "Where  the  direction 
Is  not  to  deliver  the  goods  in  case  of  the  ex- 
istence of  certain  circumstances,  nor  until 
payment  should  be  made  by  the  consignee 
in  cash,  the  property  in  the  goods  continues 
in  the  consignor.*    Section  511. 

Hutchinson  on  Carriers,  in  discussing  this 
subject,  says :  **  But,  after  all,  the  question 
whether  the  property  in  the  goods  has  passed 
to  the  consignee  by  a  delivery  to  the  carrier, 
will  depend  upon  the  intention  of  the  trans- 
ection, and  this  may  always  be  shown.  And 
goods  may  be  shipped  to  the  order,  and  on 
account  of  the  eonsignee  as  purchaser,  and 
yet  his  right  to  the  possession  of  them  may 
be  incomplete,  as  where  the  direction  to  tlie 
carrier  is  not  to  deliyer  the  goods  until  pay- 
ment of  the  price  or  a  oomplTanos  with  some 
other  condition  by  the  consignee.  In  such 
csfles,  of  course,  the  title  to  the  goods  remains 
in  the  consignor  until  the  conditions  upon 
which  delivery  Is  to  be  made  have  been  com- 
plied with."    Section  784. 

There  are  cases  which  hold,  where  goods 
are  sold  and  shipped  C.  O.  D.  the  title 
passes ;  but  In  those  cases  it  is  admitted  that 
the  seller  has  a  special  property  in  the  goods 
sold.  In  the  case  of  Pilgreen  ▼.  Biate,  71 
Ala.  808,  which  was  a  case  where  a  liquor 
dealer  received  an  order  requesting  him  to 
send  whiskey  by  express,  0.  O.  D.,  to  the 
party  ordering  it,  it  was  said:    '"The  gen 


eral  propertv,  however,  passed  to  the  buyer 
by  uie  delivery  to  the  express  company  at 
Calera  [the  place  from  which  the  whiskey 
was  shipped].  The  risk  (A  loss  then  passed 
to  him.  though  there  may  have  remained  in 
the  seller  a  special  property,  and  though  the 
huver  could  not,  without  payment  of  the 
price,  entitle  himself  to  the  absolute  prop- 
erty, and  to  the  actual  possesion*  ,  .  . 
The  seller  has  a  lien  upODthe  pxDpetty  for 
the  price,  and  the  right  of  possession  until 
it  is  paid.* 

Whether  the  contracts  in  this  case  vested 
the  title  to  the  goods  sold  in  the  consignees, 
when  delivered  to  the  defendant  company 
far  diltimeiit,  anhjeet  to  the  lien  for  the  pis- 
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ehase  prtte,  and  the  i^ght  to  the  possession 
until  the  drafts  were  accepted,  or  whether 
the  title  did  not  vest  in  them  until  the  drafts 
were  accepted,  is  not  material,  for,  in  either 
case,  the  plaintiffs  had  such  interest  and 
rights  in  the  property  as  would  entitle  them 
to  maintain  an  action  *,  for  it  is  well  settled 
that  where  both  the  consignor  and  the  con- 
signee have  an  interest  in  the  goods,  one  hav- 
ing a  general  and  the  other  a  special  prop- 
erty, either  may  sue ;  but  a  recovery  by  one 
constitutes  a  bar  to  an  action  by  the  other. 
PVeefMin  v.  Birch,  1  Nev.  ft  M.  420 ;  MayM 
V.  Botkm  A  M,  RaOroad,  19  N.  H.  123,  49 
Am.  Dec  149;  2  Am.  ft  Eng.  Encyclop. 
Law,  pp.  902,  903.  The  plaintiffs  having 
such  interest  in  the  goods  shipped  (if  any 
interest  be  necessary  where  they  have  made 
a  special  contract  with  the  caHrier  for  their 
shipment,  and  guaranteed  the  payment  of 
freight)  as  gives  them  the  right  to  maintain 
an  action  against  the  defendant,  the  question 
arises,  Can~they  maintain  an  action  of  tort, 
or  must  they  bring  assumpsit? 

That  thev  can  maintain  an  action  on  the 
case,  as  well  as  an  action  of  assumpsit,  we 
think  is  well  settled. 

In  the  case  of  Boorman  v.  Bravm,  8  Q.  B. 
611,  (Mief  Juitiee  Tinda),  in  delivering  the 
opinion  of  the  court,  said :  **  That  there  is 
a  large  class  of  cases  in  which  the  foundation 
of  the  action  springs  out  of  prl  vitv  of  contract 
between  the  parties,  but  in  which,  neverthe- 
less, the  remedy  for  the  breach,  or  nonper-  . 
formance,  is  indifferentlv  either  assumpsit 
or  case  upon  tort,  is  not  disputed.  Such  are 
actions  against  attorneys,  surgeons,  and  other 
professional  men,  for  want  of  competent  skill 
or  proper  care  in  the  service  they  undertake 
to  render;  actions  against  common  carriers, 
against  ship  owners  on  bills  of  lading,  against 
bailees  of  allferent  descriptions,  and  numer- 
ous other  instances  occur  in  which  the  action 
is  brought  In  tort  or  contract  at  tho  election 
of  the  plaintiff.  *  The  principle  in  all  these 
cases  would  seem  to  be  that  the  contract 
creates  a  duty,  and  the  neglect  to  perform 
the  duty,  or  the  nonfeasance,  is  a  ground  of 
action  upon  a  tort. 

Angel  1  on  Carriers,  $432.  says,  in  discuss- 
ing this  question:  ^But,  in  respect  to  the 
proper  form  of  action  at  common  law  against 
all  common  carriers,  there  was  for  a  long  timfo 
a  question,  and  one  much  agitated  among 
pleaders ;  and  it  was  natural  that  the  ques- 
tion should  arise  out  of  the  innovation  upon 
the  common- law  duties  of  carriers.  As  long 
as  tbeit  occupation  was  considered  only  as  a 
public  duty,  the  breach  was  tort,  for  which 
they  were  liable  to  an  action  on  the  case, 
founded  upon  the  oostom  of  the  realm ;  or, 
in  other  words,  upon  the  common  law.  In 
time,  however,  thev  socceeded  in  establish- 
ing Uie  existence  of  a  contract,  and  then  they 
at  once  became  liable  to  an  action  of  as- 
sumpsit on  their  undertaking ;  and  a  very 
long-established,  continued,  and  uniform  us- 
age has  sanctioned  the  principle  and  adopted 
the  advantages  of  both  forms  of  action ;  so 
that  the  case  may  be  considered  either  way, 
as  arising  ex  contractu  or  €X  delicto,  according 
as  the  neglect  ef  duty,  or  breach  of  promise, 
is  intended  to  be  relied  on  as  the  cause  of  in- 
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Jury.  The  practice  of  declaring  against  com- 
mon carriers  on  the  custom  of  the  realm  was 
as  ancient  as  the  law  itself,  and  was  uni- 
formly adopted  until  the  case  of  Dale  ▼. 
EaU  (decided  in  1750)  [1  Wils.  281] »  when 
the  practice  of  declaring  in  assumpsit  suc- 
ceeded ;  but  for  four  hundred  years  before 
that  time  the  declaration  was  in  tort  on  the 
custom. " 

It  is  said  by  Hutchinson  on  Carriers  ''that, 
since  this  recognition  [in  the  case  of  Dale 
y.  HaU]  of  the  right  of  the  bailor  of  the 
goods  to  sue  upon  Ills  contract  with  the  car- 
rier, the  two  forms  of  action,  the  one  in  as- 
sumpsit for  breach  of  contract,  and  the  other 
in  tort  for  the  breach  of  duty,  have  been 
adopted  indifferently,  or  as  best  suited  the 
purposes  of  the  pleader. "  Sections  788-740 : 
2  Am.  <&  Eng.  Encydop.  Law,  p.  908;  8 
Rob.  Pr.   (New)  487^41. 

This  court,  in  the  case  of  Southern  Eaap, 
Co,  V.  McVeigh,  reported  in  20  Gratt.  264, 
284,  held  that  where  there  is  a  public  em- 
ployment, from  which  arises  a  common-law 
duty,  an  action  may  be  brought  in  tort,  al- 
though the  breach  of  duty  assigned  is  the 
doing  or  not  doing  of  something  contrary  to 
an  agreement  made,  in  the  course  of  such 
employment,  by  the  party  upon  Whom  such 
general  duty  is  impo^.  In  that  case,  as  in 
this,  there  was  a  special  agreement,  and  this 
court  held  that  the  plaintiff  had  the  right  to 
bring,  as  he  did,  an  action  of  tort.  In  Fer- 
riU  ▼.  BrewU,  26  Gratt.  765,  768,  Judge 
Staples  said:  "There  is  a  class  of  cases 
[among  them  that  of  bailment]  in  which  the 
foundation  of  the  action  springs  out  of  the 
privity  of  contract  between  the  parties,  but  in 
which,  nevertheless,  the  remedy  for  the  breach 
or  non- performance  is  indifferently  in  as- 
sumpsit or  in  case  upon  tort." 

The  plaintiffs  made  the  contract  with  de- 
fendant for  the  shipment  of  the  goods,  and 
guaranteed  the  payment  of  the  freight.  They 
are  therefore  parties  to  the  contract,  and  had 
an  interest  in  the  safe  delivery  of  the  goods ; 
and  it  is  not  for  the  defendant,  who  made  the 
contract  with  them,  to  say,  upon  a  breach  of 
that  contract,  that  the  plaintiffs  are  not  en- 
titled to  recover  damages  which  are  the  di- 
rect and  natural  consequence  of  such  breach 
of  contract.  Elandia/rd  v.  Page,  8  Gray,  281, 
801. 

Even  if  the  defendant  had  not  required  the 
plaintiffs  to  guarantee  the  payment  of  the 
freight,  we  do  not  think  its  right  to  recover 
the  same,  if  it  had  performed  its  duty,  und 
the  proceeds  of  the  goods  shipped  were  in- 


sufficient to  pay  its  freight,  could  be 
to  depend  upon  what  may  prove  to  be  the 
legal  effect  of  the  dealings  between  the  con- 
signors and  consignees  upon  the  title  to  the 
property  which  was  the  sublect  of  transporta- 
tion, it  had  the  right  to  look  for  its  com- 
pensation to  the  plaintiffs,  who  required  it 
to  perform  the  service  by  delivering  the  iroods 
to  It  for  transportation.  And  the  plaintiffis, 
unless  they  were  the  mere  agents  of  the  con- 
signees, have  the  right  to  enforce  the  contract 
made  with  the  defendant,  and  to  sue  for  its 
breach ;  and  their  right  to  do  so  cannot  be 
made  to  depend  upon  the  question  whether 
or  not  the  title  to  the  goods  shipped  passed  by 
their  dealings  with  the  consignees.  There 
can  be  but  one  recovery  against  the  defendant 
for  its  breach  of  contract,  or  its  failure  to  per- 
form its  duty,  whether  Uie  action  be  brought 
by  the  plaintiffs,  with  whom  the  contract 
was  made,  or  by  the  consignees,  if  they  were 
the  owners  of  the  goods.  Finn  v.  Weutem 
K  CknTp.  112  Mass.  624,  588,  684,  17  Am. 
Rep.  128. 

The  consignees  in  this  case,  if  they  had 
the  right  to  do  so,  have  brought  no  action, 
and  there  is  not  only  no  suggestion  that  they 
have  ever  made  any  objection  to  the  plain- 
tiffs' maintaining  this  action,  but  they,  or 
members  of  their  firms,  are  introduced  as 
witnesses  by  the  plaintiffs  in  proving  their 
case. 

We  think  that  an  action  on  the  case  in  tort 
may  be  brought  against  the  carrier,  by  the 
party  who  makes  the  special  contract  with 
it,  for  its  breach  of  the  contract,  unless  there 
be  in  the  contract  some  undertaking  by  the 
carrier  which  it  would  not  be  its  duty  to  per- 
form under  the  common  law.  In  such  case 
damages  for  a  breach  of  such  additional  un- 
dertaking could,  perhaps,  only  be  recovered 
in  an  action  ex  contractu. 

The  plaintiffs,  we  think,  had  the  right  to 
maintain  this  action  against  the  defendant, 
if  they  proved  either  that  they  had  made  a 
special  contract  with  it  for  the  transportation 
of  the  goods,  or  that  they  had  any  interest  or 
property  in  the  goods,  either  general  or  spe- 
cial, and  that  the  defendant  had  committed 
a  breach  of  its  contract,  or  failed  in  the  per- 
formance of  its  duty ;  and  that  the  jury  should 
have  been  so  instructed. 

It  follows  from  what  has  been  said  that  the 
circuit  court  erred  in  the  instruction  com- 
plained of;  and  for  such  error  \\AJudgmeni 
must  he  revereed,  and  a  new  trial  awarded,  to 
be  had  in  accordance  with  the  views  expressed 
in  this  opinion. 
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John  A.  ROBINSON 
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John  W.  CLAPP. 

(86  Conn.  885.) 

A  land  owner  may  eat  ttovk 


a  tree« 


Note.— As  to  property  rig'bts'.ln  trees  on  bound- 
ary Une,  see  note  to  Hiokey  v.  Miohlgan  0.  B.  Ck>. 
(Mich.)  81  L.  R.  A.  7». 

As  to  casements  of  liffbt,  see  note  to  Case  v.  Mi- 
not  (Ma88.)22  L.  B.  A.  6aa. 
M  L.  R.  A. 

See  also  40  L.  R.  A.  62C. 


the  trunk  of  which  stands  on  his  boundary  Una, 
all  the  roots  and  branches  on  hJs  s  de  up  to  the 
trunk. 

8«  Evldenoe  that  a  grantor  of  a  part  of 
a  tract  of  land  told  the  p*antee  that  a 
well  nearly  on  the  boundary  line,  but  on  the  land 
not  conveyed,  '*belongedto**and  *Vould  be  sold* 
with  the  land  conveyed,  is  inadmlasible  to  show 
the  legal  effect  of  the  deed  as  against  a  subse- 
queot  purchaser  of  the  remaining  land. 

8.  The  reloaseo  in  a  qvltelaifla 
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wbo  pnrohaseg  In  irood  feith  and  for  full  oonsld- 
erstion,  will  be  protected  from  secret  unrecorded 
fncumbituioes  on  the  property. 

4.  A  grantee  Oifa  part  ofa  tract  of  land* 
who  is  told  by  tlie  grantor  that  a  well 
on  the  bonndarj*  line  partially  on  the  land 
unconveyed  will  90  with  the  part  sold.  Is  not  en- 
titled to  an  injunction  affalnst  ooyerlnff  snob 
well  with  a  building,  where  he  has  never  used  It 
since  his  purchase,  and  it  has  been  covered  with 
a  flagstone  all  that  time,  and  pipes  oonneoUnff  it 
with  his  buildings  are  entirely  on  his  land. 

6«  A  porchaeer  of  a  tract  of  land  40 
fiaet  wide*  and  on  which  is  a  building  11  feet 
from  land  retained  by  the  grantor,  with  a  bay 
window  6  feet  from  such  line,  does  not  obtain, 
by  implied  grant,  the  right  to  the  light  which  the 
building  will  receive  from  the  unconveyed  por- 
tion, as  acralnst  a  subsequent  purchaser  for  value 
of  the  remaining  land. 

6.  A  decree  enjoining  the  erection  of 
any  Imilding  on  defendant's  property  ^'so 
near  as  to  exclude  the  light**  from  plaintitTs 
dwelling  house  is  bad  for  indeflniteness.  • 

(January  8,  1805J 

APPEAL  by  defendant  fzx)m  a  Judgment  of 
the  Court  of  Common  Pleas  for  New 
Haven  County  in  favor  of  plaintiff  in  a  suit 
brought  to  enjoin  defendant  from  erecting  a 
bouse  in  auch  a  manner  as  to  shut  off  the  li,ght 
and  abr  from  certain  windows  in  plaintiff's 
bouse.    Bevened. 

The  facts  are  stated  in  the  opinion. 

Meurs.  Henry  6.  Newton  and  4.  Blr- 
neF  Tnttle»  for  appellant: 

Plaintiff,  under  bis  quitclaim  deed,  stands  in 
the  same  position  as  if  be  had  received  a  war- 
ran^. 

ShertBOod  y.  Bariow,  19  Conn.  471;  My  ▼. 
Btannard,  44  Conn.  528;  Dart  y.  Dart,  7  Conn. 
260;  Bogen  ▼.  EiUhouie,  8  Conn.  898;  Potter  v. 
Tattle,  22  Conn.  512;  Dodd  v.  Seynumr,  21  Conn. 
47«. 

If  the^  trunk  of  this  tree  rested  wholly  on 
plaintiff's  land,  and  any  amount  of  trunk  and 
branches  projected  over  defendant's  land,  de- 
fendant might  cut  off  everything  which  over- 
bung  his  land,  and  erect  his  house. 

5  Thompson,  Rem.  &  Rem.  Rights,  2291; 
Wood,  Nuisances,  118:  Lyman  ▼.  Haie,  11 
Conn.  177,  27  Am.  Dec.  728;  1  Washb.  Real 
Prop.  8d  ed.  189;  Cooley,  Torts,  672. 

A  tenant  in  common  may  sever  the  Joint 
property,  where  it  is  advisable,  and  take  his 
share  of  it 

DuhoU  y.  Beawr,  25  N.  Y.  128,  82  Am.  Dec. 
826;  Oriffln  y.  BiaAy,  12  N.  H.  454,  87  Am. 
Dec.  226. 

No  ffrant  of  any  rieht  of  light  and  air  from 
adjoining  lands  is  to  be  implied  from  the  con- 
veysnce  of  a  house. 

SeaU  y.  Hugo,  116  Mass.  205,  15  Am.  Rep. 
80;  Shipman  v.  Been,  2  Abb.  N.  C.  485;  Mul- 
len v.  Strieker,  19  Ohio  St  185,  2  Am.  Rep. 
879;  Reiper  v.  Klein,  51  Ind.  816;  Morrieon 
y.  Marguardt,  24  Iowa,  86. 

The  ancient  doctrine  of  implied  grant  of 
light  and  air  is  a  twin  of  the  doctrine  of  a  pre- 
scriptive right  to  liffht  and  air,  which  has  been 
condemned  in  nearly  or  quite  every  state  in  the 
Union. 

Gen.  Stat  1888.  %  2970;  6  Am.  &  Eng. 
29  L.  R  A. 


Encydop.  Law,  p.  162,  m^  8;  Wssbb.  Ease* 
ments,  p.  683;  Parker  v.  FoaU,  19  Wend.  809; 
Oarrig  y.  Dee,  14  Gray,  588. 

Mesere.  E.  P.  Arrlno  and  T.  H.  Roa* 
sell,  for  appellee: 

When  a  person,  having  erected  a  buildine 
upon  a  part  of  his  land,  and  having  placed 
therein  windows  opening  upon  the  other  part 
of  his  land,  sells  the  building  with  the  land  on 
which  it  stands,  thelright  to  the  continued  en- 
joyment of  light  and  air  through  these  win- 
dows passes  to  the  grantee  by  implication. 

Shoemaker  y.  Shoemaker,  11  Abb.  N.  C.  84; 
Bimmone  v.  Oloonan^  81  N.  Y.  557;  NetD-Ipe" 
meh  W.  L.  JPhetoryy.  Baichdder,  8  N.  H.  190, 
14  Am.  Dec  846;  Kenyon  y.  Nichols,  1  R.  L 
411;  Oooledge  v.  Eager,  48  Yt  9,  5  Am.  Rep. 
256;  Morrieon  y.  King,  62  HI.  86. 

This  easement  has  been  upheld  since. 

Palmer  v.  Bteteher,  1  Lev.  122;  Ewart  r. 
Cochrane,  7  Jur.  N.  S.  926;  Oompton  y.  Bieh- 
ards,  1  Price,  27;  Bobinson  v.  Orate,  29  L.  T. 
N.  S.  7;  Wheeldon  v.  Burrawe,  48  L.  J.  Ch. 
858;  Myere  v.  Catterson,  L.  R  48  Cb.  Diy. 
481. 

This  implied  easement  of  light  and  atr  over 
other  land  of  the  grantor  is  a  part  of  the  com- 
mon law  of  the  state. 

1  Swift,  Dig.  166;  Card  y.  Grinman,  6  Conn. 
168:  Clawson  v.  Primroee,  4  Del.  Ch.  666;  Mo- 
Oready  y.  Thomson,  1  Dud.  L.  181;  OerherY, 
Qrabd,  16  HI.  217;  Hvglies  v.  KeUy,  40  Conn. 
154. 

The  English  common  law  relative  to  implied 
grants  was  distinctly  reco|TDized  as  being  a  part 
of  the  common  law  of  this  state. 

BushneU  y.  Proprietor  cf  Ore  Bed,  81  Conn. 
158;  BosetosU  y.  Pryar,  6  Mod.  116;  Story  y. 
Odin,  12  Mass.  157. 

Massachusetts  has  always  upheld  the  doc- 
trine of  implied  easements  of  necessary  light 
and  air  over  other  land  of  the  grantor. 

P(fty  Associates  y.  Tudor,  6  Gray,  256;  Col- 
lier y.  Pierce,  7  Gray,  18,  66  Am.  Dec.  468; 
BandaU  v.  Sanderson,  111  Mass.  116;  Salis- 
hury  y.  Andreum,  128  Mass.  886;  Casey.  Minoi, 
158  Mass.  584. 

The  adjudications  in  this  country  may  be 
said  to  have  occurred  in  three  periods  of  eras. 

The  first  period  contains  the  cases  of  Story 
y.  Odin,  12  Mass.  167  (1818)  and  United  States 
y.  AppUton,  1  Sumn.  492  QS&S^.  Both  these 
cases  strictly  followed  the  English  rule. 

A  few  years  later  several  cases  involving  this 
question  were  decided  apparently  contrary  to 
the  English  rule. 

Myers  v.  Qemmel,  10  Barb.  687,  and  Palmer 
v.  Wetmare,  2  Sandf .  816,  and  some  others  in 
New  York,  which  were  oyerruled  by  Lamp- 
man  y.  .Milks,  81  N.  Y.  612,  and  Mullen  y. 
Strieker,  19  Ohio  St.  185.  2  Am.  Rep.  879, 
which  have  been  overruled  by  Bennyson's  App. 
94  Pa.  162  (1880).  Mullen  v.  Strieker  was 
practically  overruled  by  National  Exch,  Bank 
v.  Cunningham,  46  Ohio  St  587. 

This  line  of  authority  culminates  in  the  case 
of  Keats  v.  Hugo,  116  Mass.  204,  16  Am.  Rep. 
80. 

The  later  decisions  show  that  the  Enelisb 
rule,  with  slight  modifications,  has*  now  been 
established  as  the  only  fair  and  equitable  rule 
in  this  country. 

Bennyson's  App,  supra;  Buss  y.  Dyer,  126 
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M9n.2»l;  E€wrtf.y.  <^,  60  Ky.  891»  44  Am. 
Rep.  484;  DunUee  v.  mUan  B.  X)o,  U  N.  H- 
495:  Ingala  v.  Plamondon.l^JU,  123;  J9wrw«  v. 
QaUaffier,  .60 1)[(L  479;  Morriian  v,  Marqvardt, 
a4  lo\pa,  68,  te  Am.  D^c.  444;  Turner  v, 
Thom^(i,  J58  G*.  873,  ;24  Am.  Rep.  497;  Jfor- 
riBoriY.  Ktv$,  68  HI.  '85;  Cow  v.  Jlfzw<?f,  158 
Mass,  584,  2Z  L.  K.  A.  536;  Bierkeleyv.  Smith, 
27  Gratt.  8W;  Butphen  v.  Therkleson,  38  K.  J. 
Eq.  318;  j^awn*  v.  Klein,n\  How.  Pr.  82; 
Jantf«  V.  Jenkins,  84  Md.  1,  6  Am.  Rep.  300; 
Warren  v.  Blake,  54  Me.  286, 89  Am.  Dec,  748; 
JHllman  t.  Hoffman,  38  Wfs.  572;  WJiiie  v. 
'Bradley,  66  Me,  268;  (?^(2«i  v.  Jennings,  62  N. 
y.  531. 

The  defendant  as  ifrantee  of  William  Waite, 
Is  lt>ound  by  the  Implied  grant  of  the  easement 
to  the  plain  tiJS. 

Denting  v.  Carrington,  12  Conn.  1,  30  Am. 
Pec.  591;  Jiamibottom'7.  Phetw,  18  Conn.  285; 
Columbia  College  Trustees  v.  i^ynM,  70  N.  Y. 
449«  26  Am.  Bep.  615. 

The  well  is  appurtenant  to  the  plaintifl'« 
dwelling  house,  and  is  necessary  thereto. 

French  ▼.  l^oYHs,  101  Mass.  68;  PaiM  ▼. 
Chan^,  134  N.  Y.  885, 19  L.  R.  A.  99. 

An  easement  is  never  lost  by  non-user. 

Washb.  Easem.  639;  King  v.  Murphy,  140 
Mass.  254;  Curran  v.  T/>uimlle,  88  Ky.  632. 

The  declarations  of  the  actual  vendor  at  the 
time  of  the  sale,  in  reference  to  the  well,  were 
admissible. 

Norton  v.  Petiibone,  7  Conn.  823,  18  Am. 
Dec.  116;  Deming  v.  Carrington,  12  Conn.  5, 
80  Am.  Dec.  591;  Smith  v.  Martin,  17  Conn. 
400;  Ramsbottom  v.  Phelps,  supra:  1  Greenl. 
Ev.  §  287;  aeverlff  v.  Cleverly,  134  Mass.  816. 

The  plaintiff  had  a  right  to  Jiuive  the  tree 
continue  iiiidisturbed. 

Origin  V.  Bixhy,  12  N.  H.  468,  87  Am.  Dec. 
225;  1  Washb.  Real  Prop.  7,  8. 

The  attempt  of  one  cotenant  to  make  parti- 
tion without  the  consent  of  the  other  is  void. 

GrisvMld  v.  Johnson,  5  Conn.  365;  Kennedy 
.▼.  Scovil,  12  Conn.  327. 

The  cutting  down  or  injury  of  Shade  or  or- 
namental trees  is  an  irreparable  injury,  which 
the  courts  will  prevent  by  injunction. 

Baltimore  d  0,  B.  Co.  v.  Bm/d,  67  Md.  32; 
Wilson  V.  Mineral  Point,  39  Wis.  160;  Museh 
▼.  Burkhart,  83  Iowa,  801, 12  L.  R.  A.  484; 
High,  In j.  §  344. 

Feim.  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  complafnt  of  the  plaintiff,  claim- 
ing an  Injunction  to  restrain  the  defendant 
from  doing  certain  acts  on  the  defendant's 
own  land,  adjacent  to  land  of  the  plaintiff, 
the  court  of  common  pleas  for  New  Haven 
county  found  the  following  facts: 

On  September  21,  1883,  one  William  Waite 
was,  and  fpr  a  long  time  had  been,  the  owner 
in  fee  of  certain  premises  on  the  northerly 
side  of  Bradley  street  io  the  city  of  New 
Haven,  61  feet  front  on  said  street,  and  98 
feet  deep.  A  dwelling  house  stood  on  the 
westerly  part  of  said  lot.  On  said  day  said 
William  Waite,  through  a  third  person,  con- 
.  veyed  to  his  wife,  Elizabeth,  the  westerly 
part  of  said  lot,  40  feet  front,  on  which  said 
dwelling  house  stood.  On  August  23,  1888, 
the  said  4Q-foot  lot  wa^.  by  warranty  deed, 
29  L.  R  A, 


conveyed  to  the  plaintiff  bjr  an  agent  of  Mr. 
and  Mrs.  Waite,  to  whom  it  Lad  been  previ- 
ously conveyed  for  that  purpose.  On  Octo< 
ber  6.  1888,  William  Waitg  quitclaimed  his 
right,  title,  and  luterest  in  the  remaioing  21 
feet  of  the  original  lot  to  the  defendant.  On 
the  boundary  line  between  the  premises  of 
th»  plaintiff  and  the  defendant  there  siaods 
a  maple  tree  of  about  forty  years'  ffiowih, 
about  16  inches  in  diameter,  and  with  a 
branch  extension  of  from  40  to  50  feet.  This 
tree  Is  a  vainable  one  to  the  plaintiff  as  a 
shade  tree  and  ornament,  and  shades  A  part 
of  the  plaintiff's  premises.  The  boandary 
line  runs  substantially  tihrongh  the  middle 
of  the  trunk  of  said  tree.  At  the  time  that 
said  William  Waite  erected  said  dwelling 
house,— which  was  more  than  twenty  jeara 
previous  to  the  plaintiff's  purchase. — ^he  dug 
and  connected  with  said  dwelling  house,  by 
pipes,  a  well,  and  used  said  well  of  water 
as  appurtenant  to  said  houae  during  the  per- 
iod of  his  ownership,  up  to  and  within  a 
short  t^me  previous  to  said  purchase.  For 
some  five  years  previous  to  the  plaintiff'a 
purchase,  and  up  to  the  time  when  said 
Waite  ceased  to  use  said  well,  soch  use^  was 
by  means  of  a  curb  and  bucket.  The  plain- 
tiff has  never  used  said  well,  which  Las  been 
covered  up  ever  since  he  has  owned  the  prem- 
ises. The  defendant  does  not  intend  to  de- 
stroy the  well.  At  the  time  of  the  plaintiff 'a 
gurchase  the  well  was  connected  with  the 
ouse  by  nieans  of  pipes,  and  there  was  a 
concrete  walk  leading  from  the  house  to  the 
well,  across  said  boundary'  line,  and  contio- 
uing  into  that  part  of  the  premises  own^  bj 
the  defendant,  along  the  extent  of  the  Hag- 
stone  that  crowns  the  well.  This  stone, 
which  is  about  5^  feet  in  length,  extends 
some  3i  feet  upon  the  defendajat's  land.  The 
well  is  2|  feet  in  diameter,  and  adjoins  the 
line,  but  Is  practically  all  of  it  upon  the 
land  of  the  defendant.  On  the  trial  the  plain- 
tiff and  said  William  Waite  bo^  testified 
that  a  few  days  previovs  to*  the  plain  tiff 'a 
purchase,  and  while  negotiations  were  pend- 
ing, said  Waite  told  the  plaintiff  that  said 
well  went  with  the  house,  and  would  be  sold 
to  him :  and  this  statement  was  a  substantial 
inducement  to  the  plaintiff  in  making  said 
purchase.  To  the  admission  of  this  evidence 
the  defendant  objected,  but  thfe  cbUtt  over- 
ruled the  objection,  and  admitted  the  evi- 
dence, the  defendant  duly  excepting,  and 
the  court  found  the  facts  to  be  aa  testified. 
The  plaintiff's  princioal  sitting  room  and 
the  room  over  it,  the  aresslng  room,  are  on 
the  east  side  of  the  house,  and  derive  their 
light  solely  from  a  bay  window,  having  ita 
windows  on  the  easterly,  northeasterly, **and 
southeasterly  sides  thiereof.  Said  rooms  are 
so  inclosed  on  all  sides  by  other  parts  of  the 
structure  that  no  other  means  of  ligbt  than 
from  the  east  side  Is  possible,  without  a  sub- 
stantial reconstruction  of  that  part  of  the 
building.  The  east  face  of  said  bay  window 
is  between  5  and  6  feet  beyond  tne  line  of 
tbe  side  wall  of  the  bouSe  from  which  such 
window  projects,  and  Is  5  feet  from  said 
boundary  line.  Tlie  stairway  and  hall  of  the 
dwelling  house  is  lighted  by  a  stained-glasa 
window  in  the  easterly  ^i^e  of  the  house. 
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and  lia9  also  a  i^lass  in  t^f  louth  door.  The 
defendant  threatens  and  intends  to  build,  and 
has  made  a  contract  -for  the  building  of,  a 
dwelling  bousfe  to  extend  down  along  the 
boundary  line  for  a  distance  of  68  feet  from 
a  point  about  (^  feet  from  said  Bradley  street, 
the  wall  of  which  is  to  be  about  20  feet  high, 
and  threatens  to  remove  so  much  of  the  tree 
as  is  on  his  side  of  said  boundary  line.  The 
construction  of  a  dwelling  house  on  the  Unip, 
as  the  defendant  intends  to  construct  ft,  ^ould 
cover  the  well,  and  that  portion  of  the  prem- 
ises on  his  aide  of  the  line  on  which  safd  tree 
stands;  and  the  removal  of  that  portion  of 
the  tree  which  the  defendant  threatens  to  re- 
move would  destroy  the  life  of  the  whole 
tree.  Such  construction  would  also  deprive 
the  plaintiff  of  the  supply  of  light  which 
has  como  across  said  21  feet  now  owned  by 
the  defendant,  and  would  make  it  necessary 
for  the  plaintiff  to  light  his  sitting  room 
and  dressing  room  with  gas,  or  some  other 
lij^ht,  in  the  x'aytlme,  m  order  to  obtain 
sufficient  light  for  the  reasonable  use  of  the 
rooms.  At  the  time  of  purchase  by  the  plain- 
tiff, and  at  the  time  of  the  purchase  by  the 
defendant,  there  was  no  fence  or  other  visi- 
ble sign  of  demarcation  marking  said  bound- 
ary line.  And  said  original  tract  of  land 
owned  by  William  Waite  was,  at  the  time 
of  the  erection  of  said  dwelling  house  there- 
on, and  ever  afterwards  until  the  execution 
of  the  deeds  above  mentioned,  an  undivided 
tract  of  land.  The  defendant,  previous  to 
his  purchase,  had  lived  within  100  feet  of 
the  premises,  and  was  fully  acquainted  with 
the  name.  Upon  these  facts  the  court,  over- 
ruling the  claims  of  the  defendant,  rendered 
judgineui  for  the  plaintiff,  enjoining  and 
tesiraining  the  defendant  **from  such  inter- 
ference with  the  tree  mentioned  in  the  com- 
plaint as  will  destroy  or  injure  the  same, 
and  such  interference  with  the  well  men- 
tioned in  the  complaint  as  will  deprive  the 
plaintiff  of  the  use  of  the  same ;  also  from 
erecting  any  building  upon  the  premises  de- 
scribed as  the  property  of  the  defendant,  so 
near  as  to  exclude  the  light  from  the  plain- 
tiff's dwelling  house.''  The  defendant's  ap- 
peal assigns  eleven  reasons,  some  of  which 
are  not  important.  Taken  as  a  whole,  how- 
ever, they  present.  In  substance,  four  alleged 
grounds  of  error  which  we  deem  it  necessary 
to  consider.  First,  in  restraining  the  defend- 
ant from  interference  with  the  tree ;  second, 
with  the  well.  Including  the  admission  of 
evidence;  third,  from  excluding  the  light; 
fourth,  that  the  judgment  rendered  fs  uncer- 
tain. We  will  examine  each  of  these,  and 
in  the  order  above  Indicated. 

First,  in  reference  to  the  tree.  Upon  the 
subject  of  the  rights  of  the  parties  In  a  tree 
situated  as  this  Is,  it  is  said  in  1  Washburn 
on  Real  Property,  g  7a:  "The  law  as  to 
growing  trees  may  be  regarded  bo  far  pecu- 
liar aa  to  call  for  a  more  extended  statement 
of  its  mles  as  faid  down  by  different  courts. 
...  In  the  first  place,  trees  which  stand 
wholly  within  the  boundary  line  of  one's 
land  belong  to  him,  although  their  roots  and 
branches  mayextend  into  the  adjacent  owner's 
land.  .  .  .  But  the  iidjacent  owner  may 
lop  off  the  'brancheii^  or  roots  of  such  trees  up 
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to  the  line  of  his  Ifind^  If  the  tree  stand  so 
nearly  upon  the  df riding' ^-fhe  l»etween  the 
lands  that  portions  of  its'  body  extend  into 
each,  the  same  Is  the  property  in  common  of 
the  land  owners.  And  neither  of  them  is  at 
liberty  to  cut  the  tree  without  the  consent 
of  the  other,  nor  to  cut  away  the  part  which 
extends  into  his  land;  if  he  tlieieby  Injures 
ihe  common  property  In  the  tree."  This  is 
the  doctrine  of  our  own  court  in  Lyman  v. 
ffaU,  11  Conn.  177,  27  Am.  Dec.  728,  cited 
bv  Washburn.  Bee  also,  S6  Am.  &  Encr. 
Kncvclop.  Law.  p.  (558.  We  may  therefore 
limit  our  Investigation  to  the  inquiry  as  to 
the  logical  application  of  the  principles  of 
that  case  to  the  present  one.  In  that  case 
the  tree  stood  upon  the  plaintiff's  land,  but 
Its  branches  extended  some  distance  across 
the  line,  and  some  of  Its  roots  ran  into  the 
defendant's  ground.  The  action  was  tres- 
pass miare  eutumMfregit  for  entering  upon 
the  plaintiff's  lana  and  picking  up  pears, 
the  frui  t  of  the  tree.  The  defendant  cl  ai  med 
to  be  either  tenant  in  common  or  joint  owner 
with  the  plaintiff,  or  exclusive  owner  of  the 
pears  gathered,  which  fell  on  his  own  land 
from  overhanging  branches.  The  claim  of 
Joint  ownership  urged  rested  on  the  fact 
that  the  roots  extended  into  the  defendant's 
ground,  and  that  the  tree  derived  a  part  of 
Its  noarishment  from  his  soil.  In  reviewing 
and  disapproving  the  authorities  cited  in  sup- 
port of  snch  claim,  this  court  said :  ''Is  it 
the  doctrine  of  these  cases  that  whenever  a 
tree  growing  upon  the  land  of  one  man,  what- 
ever may  be  its  distance  from  the  line,  ex- 
tends any  portion  of  fts  roots  into  the  land 
of  another,  they  therefore  become  tenants  in 
eommon  of  the  tree  f  We  think  not ;  and,  if  it 
were,  we  cannot  assent  tb  It.  Because,  in  the 
■first  place,  there  would  be  Insurmountable 
dlfncultled  fn  reducing  the  principle  to  prac- 
tice; and,  in  the  next  place,  we  think  the 
weight  of  authorities  is  clearly  the  other 
way.  How,  it  may  be  asked,  fs  the  princi- 
ple to  be'  reduced  to  practice?  And  l^ere  it 
should  be  remembered  that  nothing  depends 
upon  the  question  whether  the  branches  do 
or  do  not  overhang  the  lands  of  the  adjoining 
proprietor.  All  is  made  to  depend  solely 
upon  the  inquiry  whether  any  portion  of 
the  roots  extend  into  his  land.  It  is  this 
fact  alone  which  creates  the  tenancy  in  com- 
mon. And  how  is  the  fact  to  be  ascertained? 
Again,  if  such  tenancy  in  common  exist,  U 
is  diffused  over  the  wlK^le  tree.  Each  owns 
a  certain  proportion  of  the  whole.  In  what 
proportions  do  the  respective  parties  hold? 
And  how  are  these  proportions  to  be  deter- 
mined? How  is  it  to  be  ascertained  what 
part  of  its  nourishment  the  tree  derives  from 
the  soil  of  the  adjoining  proprietor?  If  one 
joint  owner  appropriates  all  tSie  products,  on 
what  principle  is  the  account  to  be  settled 
between  the  parties?  Again,  suppose  the  line 
between  adjoining  proprietors  to  run  through 
a  forest  or  grove.  Is  a  new  rule  of  prop- 
erty to  be  introduced  in  regard  to  those' trees 
growing  so  near  tlie  Wixb  as  to  extend  some 
portions  of  their  foots  across  it?  Sow  Is  a 
man  to  know  whether  lie  is  the  exclasfve 
owner  of  trees  growing,  indeed,  od  his  own 
land,  but  near  the  line ;  and  whether  hs  can 
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•afely  cut  them  without  subjecting  himaelf 
to  an  action?  A.nd  again,  on  the  principle 
claimed,  a  man  maj  m  the  excluBive  owner 
of  a  tree  one  year,  and  the  next  a  tenant  in 
common  with  another ;  and  the  proportion  in 
which  he  owns  may  be  varying  from  year 
to  vear,  as  the  tree  progresses  in  its  growth. 
It  is  not  seen  how  these  consequences  are  to 
be  obviated,  if  the  principle  contended  for 
be  once  admitted.  We  think  they  are  such 
as  to  furnish  the  most  conclusive  objections 
-against  the  adoption  of  the  principle."  We 
have  quoted  so  much  at  length  because  it 
must  be  obvious  that  by  far  the  greater  part 
of  this  most  cogent  reasoning  applies  with 
equal  force  against  the  doctrine  oi  a  tenancy 
in  common  oi  a  tree  standing  upon  the  di- 
viding line  between  two  properties,  and  ex- 
tending its  body  no  matter  in  what  pro- 
portion, into  eadi.  It  is  true,  the  opinion 
appears  to  concede  that  in  such  a  case  the 
tenancy  would  exist,  and  such  is  the  familiar 
statement  of  the  treatises  and  opinions.  The 
expression  is  probably  well  enough  and  suffi- 
ciently accurate  for  practical  purposes,  but 
it  is  not  entirely  correct,  as  appears  to  us  to 
be  clearly  shown  in  an  article  in  the  Albany 
Law  Journal  (vol.  10,  p.  226) ,  which  points 
out  that  where  a  tree  stands  partly  on  the 
lands  of  each  of  two  adjoining  proprietors, 
the  possession  of  each  must  be  always  con- 
flnea  to  that  portion  of  the  tree  which  is  on 
his  side  of  the  boundary  line,  in  view  of  the 
greater  dignity  and  permanence  of  real -estate 
tenure,  as  compared  with  the  temporary  and 
cbanginff  nature  of  ^n^wing  timber. 

In  addition  to  what  we  have  said,  it  must 
be  apparent  that  the  very  nature  of  things 
differeniiates  such  a  so-called  common  inter- 
est from  an  ordinary  tenancy  in  common,  ei- 
ther of  real  or  of  personal  property.  In  the 
case  of  a  tree  like  the  one  in  question,  yield- 
ing no  fruit,  of  trifling  value  for  wood,  if 
cut,  of  no  value  while  standing,  except  for 
ornament  or  sliade,.what  relief  by  any  rem- 
edy, legal  or  equitable,  provided  for  ordi- 
narv  tenants  in  common,  can  a  part  owner  of 
such  tree,  to  whom  its  continued  existence 
is  of  no  advantage  but  an  injury,  obtain? 
Can  he  call  upon  the  other  part  owner  to  ac- 
count for  the  benefit  which  he  has  derived 
from  such  ornament  or  shade?  Could  he,  in 
this  state,  procure  a  partition  of  the  growing 
tree  as  real  estate,  under  Oen.  Stat.,  %  1804? 
And  if  he  did,  would  not  the  lines  of  his 
own  and  the  adjacent  land  divide  the  tree  as 
they  did  before,  leaving  the  rights  of  the 
partids  identical  in  effect  with  what  they 
were  before?  Could  he  obtain  a  sale  of  the 
tree  under  section  1807,  either  as  real  estate 
or  personal  property,  that  would  carry  the 
right  to  have  it  destroyed  or  removed  ?  If  it 
be  conceded,  as  it  must  be,  tliat  he  could  do 
none  of  these,  it  will  be  evident,  we  think, 
that  the  tenancy  in  common  in  a  tree  is  of  a 
peculiar  nature,  if  there  be  such  a  tenancy  at 
all.  It  would  really  seem  to  come  to  this : 
that  each  of  the  land  owners  upon  whose  land 
any  part  of  a  trunk  of  a  tree  stands  has  an 
interest  in  that  tree,  a  property  in  it,  equal, 
in  the  first  instance,  to,  or  perhaps  rather 
identical  with,  the  part  which  is  upon  his 
land ;  and,  in  the  next  place,  embracing  the 
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right  to  demand  that  the  owner  of  the  other 
portion  shall  so  use  bis  part  as  not  onreasoa- 
ably  to  injure  or  destrov  the  whole.  There 
mav,  it  is  true,  be  a  difficulty  in  applying 
such  a  principle  as  this,  and  such  difficulty 
appears  to  exist  in  the  present  case.    It  mi^lit 

Serhaps  fairly  be  urged  that  to  prevent  the 
efendant  from  removing  that  portion  of  the 
trunk  of  the  tree  upon  hii  own  land — tiiereby 
depriving  him  of  the  opportunity  to  bnild 
upon  it  as  desired — would  be  likely  to  pro- 
duce a  greater  irreparable  inlury  to  the  de- 
fendant than  such  removal  and  the  consequent 
destruction  of  the  life  of  the  tree  would  cause 
the  plaintiff,  and  that,  therefore,  the  equi- 
table remedy  of  injunction  (which  is  not 
adapted  finally  to  adjust  the  rights  of  the  par- 
ties) should  have  bc^  refused,  and  the  con- 
testants left  to  settle  such  rights  in  methods 
pertaining  to  the  legal,  and  not  the  chancery, 
jurisdiction.  We  are  inclined  to  think  such 
elements  of  discretion  enter  into  this  matter 
that  we  ought  not  to  disturb  the  ooncluaion 
of  the  trial  court  upon  it.  But  we  think  the 
law  is  alreadv  well  settled  in  this  state,  aa 
well  as  elsewhere,  and,  aa  before  stated,  that 
where  the  branches  of  a  tree  extend  over  an 
adjacent  owner's  land,  he  mav  lop  them  off 
up  to  the  line,  even  though  that  were  prac- 
tically to  the  trunk  of  the  tree.  In  this  case 
a  portion  of  the  trunk  is  on  the  defendant's 
land,  and  the  branch  extension  of  40  to  50 
feet,  as  found,  presumably  reaches  across  it. 
That  he  should  have  less  right  to  lop  these 
branches  because  he  owns  a  portion  of  the 
tree  than  if  he  owned  none  of  it,  appears*  to 
us  to  be  unreasonable.  The  injunction  should 
not  extend  further  than  to  restrain  the  defend- 
ant from  cutting  any  portion  of  the  trunk 
and  any  further  cutting  of  the  branches  or  of 
the  roots  than  he  might  lawfully  have  done 
had  the  trunk  stood  wholly  upon  the  plain- 
tiff's land,  but  reaching  to  the  defendant's 
line.  If  in  fact  the  trunk  divides  itself,  as 
the  tree  extends  upwards,  into  two  or  more 

Sarts,  of  similar  size,  with  more  of  a  perpen- 
icular  than  horizontal  extension,  each  of 
those  parts  should  be  regarded  as  a  portion 
of  the  trunk. 

•  In  respect  to  the  well,  there  was,  we  think, 
error  In  the  action  of  the  court,  both  in  ref- 
erence to.  the  admission  of  evidence  and  in 
granting  the  injunction,  whether  the  latter 
action  be  or  be  not  regarded  as  influenced  by 
such  evidence.  Concerning  the  testimony, 
the  plaintiff  seeks  to  justify  its  reception  aa 
beine  a  declaration  of  the  actual  vendor  at 
the  time  of  the  sale,  and  cites  Norton  t.  PUU- 
bone,  7  Conn.  828,  18  Am.  Dec.  116 ;  Deming 
V.  Oarringt4m,  12  Conn.  6,  80  Am.  Dec  591 ; 
Smith  V.  Martin,  17  Conn.  400;  Banubottom 
V.  PhOps,  18  Conn.  285.  None  of  these  cases, 
however,  support  his  contention.  For,  waiv- 
ing the  point  that  the  title  to  the  premises 
now  owned  by  the  plaintiff  was  not  at  the 
time  of  such  conversation  in  the  declarant, 
William  Waite,  it  is  evident  that  the  sUte- 
ment  to  the  plaintiff  ''that  the  well  went 
with  the  house,  and  would  be  sold  to  him,* 
was  not  in  its  nature  a  declaration  adverse  to 
the  declarant's  title.  It  was  not  an  assertion 
as  to  his  title  at  all.  There  was  no  question 
then,  nor  is  there  now,  that  the  declarant  then 
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had  title  to  the  land  now  belonging  to  the 
defendant  on  which  the  well  is  situated.     It 
was  thereforo  simply  a  statement  of  what  in- 
terest or  easement  in  land  not  to  be  conveyed 
''belonged  to"  and  ''would  be  sold"  with 
the  land  to  be  conveyed.    Whether,  by  the 
le>iral  effect  of  the  deed  to  the  plaintiff,  the 
well,  or  any  right  In  it,  was  conveyed  to 
him  as  an  appurtenance  or  otherwise,  is  an 
inquiry  to  which  the  evidence  under  consid- 
eration is  not  relevant.     If  not  so  conveyed, 
whether  the  plaintiff  has,  or  ever  had  before 
waiting  so  long,  a  cause  of  action  for  the  ref- 
ormation of  the  instrument,  so  as  to  include 
the  well  as  a  part  of  the  grant,  is  another 
and  distinct  question.     In  this  case,  how- 
ever, to  which  William  Waite  is  not  a  party, 
in  which  no  claim  for  reformation  is  made, 
but  only  the  iitle  of  the  plaintiff  as  derived 
from  the  deed  as  it  stands  is  counted  upon, 
such  inquiry  cannot  be  entered  into.     Nor 
would  any  conceivable  answer  to  it  affect  the 
decision  of  the  point  as  to  the  admission,  in 
this  case,  of  the  evidence  now  under  consid- 
eration.    There  is  no  claim  that  the  defend- 
ant had  any  notice  of  this  conversation,  and 
its  use  to  impair  the  title  of  a  bona  fide  pur- 
chaser, for  full  consideration,  without  no- 
tice, actual  or  constructive,  of  an  adjoining 
piece  of  land,  is  clearly  improper.    The  fact 
that  the  defendant  derived  his  title  from  a 
quitclaim  deed  is  entirely  immaterial.     *'In 
this  state  a  quitclaim  deed  is  a  primary  con- 
veyance, vesting  in  the  releasee  all  the  in- 
terest, even  in  fee,  which  the  releasor  has  so 
conveyed.    As  a  conveyance,  it  is  of  as  much 
force  as  a  warranty  oeed,  differing  from  it 
chiefly  in  the  superadded  covenants,  which 
may  operate  by  way  of  estoppel  upon  a  fut- 
ure-acquired interest,  or  may  secure  the  cov- 
enantee against  a  bad  or  defective  title." 
Sherwood  v.  Barloto,  19  Conn.  476.     It  might 
even  be  said  that  there  is  more  reason  why  a 
releasee  in  a  quitclaim  deed  should  be  pro- 
tected from  the  operation  of  secret,   unre- 
corded incumbrances  on  the  property,  where 
he  purchased  in  good  faith,  and  for  full  con- 
sideration, than  such  a  purchaser  whose  title 
comes  to  him  accompanied  with  covenants 
for  his  protection.    But,  further,  in  reference 
to  the  injunction,  there  was  error.    The  plain- 
tiff claims  the  record  shows  that  the  well, 
at  the  time  of  his  purchase,  was  appurtenant 
to  the  dwelling  house,  and  necessary  thereto. 
We  do  not  so  understand  the  finding.     At 
the  time  the  dwelling  was  erected  the  well 
was  dug,  and  connected  with  it  by  pipes. 
It  was  used  as  appurtenant  to  the  house,  ei- 
ther b^  pipes  or  by  curb  and  bucket,  up  to 
and  within  a  short  time  previous  to  the  plain- 
tiff's purchase.     It  was  not  so  used  at  the 
time  of  the  purchase.    For  the  last  five  years 
of  its  actual  use  the  curb  and  bucket  had 
been  employed.    At  the  time  of  the  purchase 
that  also  had  been  abandoned,  and  the  well 
was  covered  by  a  flagstone.     The  pipes  at 
tbat  time  connected  the  well  with  the  house. 
W^hether  they  do  so  still  is  not  found.     The 
plaintiff  has  never  used  the  well.     The  de- 
fendant docs  not  intend  to  destroy  it,  but  the 
construction  of  his  dwelling  house  would 
cover  it.     Why  should  he  not  so  cover  it,  if 
he  desired?     It  had  already  been  covered 
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when  he  bought,  and  it  so  remains.  It  is 
not  found  that  the  well  has  ever  been,  or 
ever  is  likely  to  be,  necessary,  or  even  use- 
ful, CO  the  plaintiff.  If  it  ever  has  been, 
why  has  he  never  used  it?  If  he  objects  to 
its  being  covered,  why  did  he  receive  his 
deed  while  it  was  in  that  condition?  Why 
has  he  suffered  it  to  remain  so  ever  since? 
But  he  wishes,  or  he  may,  perhaps,  wish 
hereafter,  to  revive  the  use  of  the  pipe.  It 
is  entirely  upon  his  own  land,  and  reaches  a 
well  which  the  defendant  has  no  intention 
to  destroy.  How,  so  far  as  the  record  dis- 
closes, will  the  proposed  act  of  the  defend- 
ant affect  him  in  such  use? 

We  come  now  to  the  question  most  exten- 
sively considered  on  botn  sides  in  the  argu- 
ment,— that  in  relation  to  light.  The  great 
practical  importance  of  the  subject  presented 
will  be  our  justification  for  a  somewhat  ex- 
tended examination.  By  the  common  law, 
in  England,  the  right  to  light  and  air  over 
the  land  of  another  could  be  claimed  in  cer- 
tain cases  by  prescription,  and  in  certain 
others  bv  implication,  or  what  was  called 
"impliea  grant."  If  the  common  law,  as  to 
the  prescription,  ever  existed  In  Connecticut, 
it  does  so  no  longer.  Oen.  Stat,  t;  2970. 
But  the  plaintiff  claims  that  the  law  as  to  im- 
plied gnmts  of  light  and  air  does  exist,  and 
should  be  recognized  in  this  state.  That  doc- 
trine the  plaintiff  states  as  follows :  **  When 
a  person,  having  erected  a  building  upon  a 
part  of  his  land,  and  having  placed  therein 
windows  opening  upon  the  otner  part  of  his 
land,  sells  the  building,  with  the  land  on 
which  it  stands,  the  right  to  the  continual 
use  and  enjoyment  of  light  and  air  tli rough 
these  windows  passes  to  the  grantee  by  im- 

fdication."  This  asserted  rule  is  a  parti cu- 
ar  instance  of  the  application  of  the  doc- 
trine of  the  creation  of  easements  of  various 
kinds,— the  principal  of  which  are  perhaps 
ways  and  rignts  of  passage  by  implication,— 
which  doctrine  is  said  to  rest  upon  the  ap- 
plication of  the  maxims :  **  A  grantor  cannot 
be  allowed  to  derogate  from  his  own  grant," 
and  "A  grantor  is  presumed  to  convey,  so 
far  as  it  is  in  his  possession,  whatever  is  nec- 
essary for  the  reasonable  enjoyment  of  the 
thing  conveyed."  Again,  it  is  said  to  be 
based  upon  the  supposed  intention  of  the  par- 
ties, as  deduced  from  the  surrounding  cir- 
cumstances ;  the  essential  element  of  which 
is  the  situation,  relation,  and  condition  of 
the  granted  and  retained  portions  of  the  land. 
If  we  assume  this  doctrine,  generally  speak- 
ing, to  be  correct,  the  inquiry  arises  as  to 
its  proper  limitations;  and  to  what  would 
be  such  in  any  given  case,  provided  the 
question  of  its  application  arose  between  the 
grantee  and  his  grantor,  who  still  retained 
the  other  portion  of  the  land,  there  must  be 
added  an  additional  consideration,  provided, 
as  in  the  present  instance,  such  original 
grantor  does  not  so  retain,  but  has  afterwards 
parted  with,  such  remaining  portion  to  an- 
other person,  who  is  a  bona  fide  purchaser 
for  value.  The  policy  upon  which  our  reg- 
istration laws  as  to  conveyances  of  real  es- 
tate is  based,  would  seem  to  make  it  essential 
that,  in  order  to  claim  such  easement  against 
such  purchaser,  it  must  be  of  a  character  so 
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•▼idently  iMOossary  to  the  reasonable  enX^- 
ment  of  the  granted  premises/ so  qontimioua 
in  its  nature,  so  plain,  visible,  and  open,  so 
ipanifest  from  the  situation  and  relation  of 
the  two  tracts,  as  to  fairly  and  clearly  indi- 
cate to  a  proepective  purchaser  pf  the  reserved 
portion  the  intention  of  tlie  parties  to  the 
previous  sale  that  it  should  remain,  and  to 
make  such  purchaser  chargeable  with  knowl- 
edge Uiat  the  law,  based  on  Justice,  that 
eq  ly,  founded  on  good  conscience,  would 
forbid  him.  in  case  of  his  purchase,  so  to 
occupy  the  lot  as  to  interfere  with  such  ease- 
ment. 

The  general  doctrine  of  easements  by  im- 
plied grants,  and  the  sround  upon  which  it 
is  based«  are  well  stated  by  this  court  in  Oel- 
Uns  V.  Prmtice,  15  Conn.  89,  4$,  88  Am. 
Dea  61,  in  reference  to  private  ways.  In 
speaking  of  such  ways,  the  court,  by  Waite, 
€/•»  said:  "It  is  well  settled,  a3  a  part  of 
the  Qommon  law  of  England,  that,  if  a  man 
having  a  close,  to  which  he  has  no  access, 
except  over  his  other  lands,  sell  tliat  close, 
the  grantee  shall  have  a  way  to  it,  as  inci- 
dent to  the  grant.  .  .  .  And  although 
doubts  have  formerly  been  expressed  upon 
the  subject,  it  seems  now  to  be  as  well  set- 
tled that,  if  the  grantor  had  reserved  that 
close  to  himself,  and  sold  his  other  laads,  a 
right  of  way  would  have  been  reserved. 
.  .  .  The  way,  in  the  one  case,  in  con- 
templation of  law,  is  granted  by  the  deed ; 
and  in  the  other  case,  reserved.  And  at- 
though  it  is  called  a  way  of  necessity,  yet 
in  strictness,  the  necessity  does  not  create 
the  way,  but  merely  f urnisW  evidence  as  to 
the  real  intention  of  the  parties.  For  the 
law  will  not  presume  that  It  was  the  inten- 
tion of  the  parties  that  one  should  convey 
land  to  the  other  in  such  manner  that  tlie 
grantee  oould  derive  no  benefit  from  the  con- 
veyance, nor  that  he  should  so  convey  a  por- 
tion as  to  deprive  himself  of  the  enjoyment 
of  the  remainder.  The  law,  under  such  cir- 
cumstances, will  give  effect  to  the  grant  ac- 
cording to  the  presumed  intent  of  the  par- 
ties. A  way  of  this  kind  is  limitefl  by  the 
necessity  which  creates  it.*  These  princi- 
ples in  reference  to  private  ways — especially 
the  limitation  of  such  easements  to  cases  of 
actual  existing  necessity-^are  further  stated 
in  BUtm  v.  Selleck,  18  Conn.  821 ;  SeeUy  v. 
Bishop,  19  Conn.  128 ;  Woodioarih  v.  Baytnond, 
61  Conn.  70.  In  Massachusetts,  in  reference 
to  such  ways,  it  was  said  in  Buss  v.  Dyar, 
125  MaflB.  291 :  ''It  is  a  well-established  and 
familiar  rule  that  deeds  are  to  be  construed 
as  meaning  what  the  language  employed  in 
them  imports,  and  that  extrinsic  evidence 
may  not  be  adduced  to  contradict  or  affect 
them.  And  it  would  seem  that  nothing  could 
be  clearer  in  its  meaning  than  a  deed  of  a  lot 
of  land,  described  by  metes  and  bounds,  with 
covenants  of  warranty  against  incumbrances. 
The  great  exception  to  the  application  of 
this  rule  to  the  oonstroction  ox  4eeds  is  in 
the  case  of  ways  of  necessity,  where,  by  a 
fiction  of  law,  there  is  an  implied  reserva- 
tion or  grant  to  meet  a  special  emergency, 
on  grounds  of  public  policy,  as  it  has  been 
said,  in  order  that  no  land  should  be  left  in- 
accessible for  purposes  of  cultivation.  This 
29  L.  R.  A. 


Action  has  been  extended,  tp  .cws,  of 

Senta  of  a  different  character,'  w%ere  the  fact 
Ls  been  established  that  the  easement  wa» 
necessary  t6  the  enjoyment  of  the  estate  in 
favor  of  which  It  was  claimed.    In  this  com- 
monwealth, grants  by  implication  are  lim- 
ited to  cases  of  strict  nece^slty^^    Coming 
now  directly  to  the  subject  of^the  applica- 
tion of  this  doctrine  or  **  fiction*'  to  light  and 
air,  it  was  said  hy  Oould,  J.,  in  Ingraham 
V.  Hutcfiinsony  9  Conn.  598,  in  speaking  of 
what  are  called  ^  ancient  lights  :*  '*'  Besides, 
to  what  extent  does  this  privilege  or  protec- 
tion go,  where  it  actually  exists?    Does  tlie 
adjoining  proprietor  lose  all  right  to  erect  & 
building  up(Hi  his  own  land,  whenever  it 
would,  in  the  least  decree,  diminish  the 
light  of  a  privileged  window?    Is  he  pre- 
cluded from  building  at  the  distance  of  three 
rods,  or  one  rod,  or  even  at  a*  less  distance, 
from  his  neighbor's  windows?    I  am  not 
aware  that  the  rule  was  ever  claimed  to  ex- 
tend so  far.    It  goes  no  further,  as  1  under- 
stand it,  Uian  to  protect  windows,   whicb 
have  been  long  used,  from  being  obstructed, 
or,  as  it  is  often  expressed  in  the  books, 
'stopped  up. '  ^   But  the  plaintiff  claims  that 
a  much  broader  extension  of  the  rule,  in  case 
of  an  implied  grant,  was  distinctly  recog- 
nized in  this  state  In  BusfimU  v.  traprieton 
of  Ort  Bed,  81  Conn.  150.  a  case  upon  which 
the  plaintiff  much  relied.    In  that  ca.se  it  ap- 
peared that  the  plaintiff  bad  formefly  con- 
veyed to  the  defendant,  an  ore- bed  company, 
the  right,  in  washing  their  ore  upon  a  small 
stream  that  ran  throus^h  his  land,  to  discharge 
dirt  upon  his  ** meadow  lot,"  lying  below 
upon  the  stream.    A  great  quantity  of  dirt 
accumulated  on  the  meadow  lot,  filling  the 
bed  of  tlie  stream,  and  raising  the  lot  above 
the  adjoining  land,  so  thai  the  dirt  washed 
upon  the  lot.  spread,  and  was  carried  upon 
the  plaintiff  8  pasture  lot  adjoining.    The 
plaintiff  had  owned  this  lot  at  the  time  the 
deed  was  given.    In  holding  that  the  defend- 
ant was  not  liable  for  any  damage  to  the 
pasture  lot  resulting  naturally  from  the  dis- 
charge of  dirt  upon  the  meadow  lot,  this 
court  (Dutton,  «/.)  said :    ^  A  grantor  is  pre- 
sumed to  intend  to  convey,  so  far  as  it  is  in 
his  possession,  whatever  is  necessaiy  to  the 
reasonable  enjoyment  of  the  thing  conveyed. 
It  is  well-settled  law  that  If  the  owner  of  a 
lot  conveys  it  to  another  person  while  there 
is  upon  it  a  dwelling  house  with  windows 
opening  upon  another  lot  of  the  grantor,  nei- 
ther he  nor  his  heirs  nor  assigns  cfm  erect  a 
building  upon  the  second  lot  so  near  as  to 
exclude  the  light  from  the  dwelling  house.* 
Kow,  it  is  evident,  as  the  opinion  itself  states 
(page  157),  that  the  question  for  discussion 
in  BushneU  v.  Proprietors  of  Ore  Bed  was. 
What  rights  were  in  fact  conveyed  by  the 
deed?    This  was  a  question  solely  of  inter- 
pretation, in  which  the  principles  of  the  doc- 
trine of  implied  grants,  which  do  not,  and 
have  never  been  claimed  to,  rest  upon  inter- 
pretation of  language  used,  were  in  no  sense 
involved.    The  entire  discussion  of  the  doc- 
trine, as  well  as  the  illustration  cited,  was, 
therefore,  wholly  o&»<er.    Nevertheless,  both 
the  principle  and  the  illustration,  altboui^ 
vouching  as  authority  two  caaea^  both  of 
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which  have  been  dJfltlnctly' overruled  In  af- 
inost  every  American  jurisdiction  where  tlie 
question  has  since  arisen,  may,  we  tbitik, 
ULirly  be  adopted  as  a  correct  statement  of 
the  law,  provided  proper  care  is  exercised  in 
construing  the  terms  used,  bearing  in  mind 
that  the  presumption  against  tlie  grantor  that 
it  was  not  his  intention  ^'to  convey  land  in 
«uch  manner  that  the  grantee  could  derive  no 
benefit  from  the  conveyance*  must  be  fairly 
weighed  and  applied  with  due  regard  to  the 
counter  presumption  that  it  could  not  have 
been  his  intention  "to  so  convey  a  portion  as 
to  deprive  himself  of  the  enjoyment  of  the 
remainder. "  From  this  consideration— manl  • 
festly  just  where  the  effort  is  to  extend  by 
pure  implication  the  language  used,  and  to 
thua  supply  what  might  so  easily  have  been 
procured  to  be  ezpreased.  If  it  were  in- 
tended— it  will  follow  that  the  T^ord** neces- 
sity" and  the  term  "reasonable  enjoyment* 
can  have  no  fixed  arbitrary  and  unyielding 
meaning,  but  must  find  their  explanation  in 
view  01  the  situation  of  the  parties,  of  the 
nature,  character,  and  adaptability  of  the 
property,  and  in  the  light  of  surrounding 
circumstances.  Thev  should  also  receive  a 
strict  construction,  for  the  reason  that  such 
implied  easement  is  an  impairment  of  ^'the 
exclusive  dominion  of  every  man  over  his 
owD  soil  and  freehold,  now  held  sacred  by 
our  constitution  and  laws. "  Pierce  v.  SelUck, 
18  Conn.  880.  It  may  be  true,  as  stated  in 
BvAhnell  ▼.  Proprietors  of  Ore  Bed,  and  the 
true  eround  of  that  decision,  that  the  con- 
struction of  a  deed,  If  it  is  doubtful,  must 
be  taken  most  strongly  against  the  grantor. " 
But  in  the  case  before  us  there  Ys  no  question 
concerning  the  construction  of  lai^uageused, 
no  claim  that  this  is  doubtful,  but  the  im- 
putation of  language  never  used  :  and  surely 
caution  and  moderation  should  be  exercised 
in  that. 

It  further  must  follow,  we  think,  as  a  cor- 
ollary from  what  has  already  been  said,  that 
the  doctrine  of  easements  by  implied  grant— 
a  doubtful  exercise  of  power  bv  the  courts 
in  all  cases— should,  when  applied  to  ease- 
ments of  light,  be  most  cautiously  used ;  and, 
briefly  stated,  that  in  the  above  quotation 
the  words  "exclude  the  light**  should  not 
be  regarded  as  equivalent  to  "exclude  anv 
light;"  In  other  words,  that  "exclude**  is 
not  to  be  held  synonymous  with  "impair.* 
To  borrow  the  emphatic  language  of  Dillon, 
Ch.  i7.,  in  Morrison  v,  Jtarquardt,  34  Iowa, 
64,  92  Am.  Dec.  444 :  "  Surely  such  an  ease- 
ment, uncertain  in  its  extent  and  duration, 
without  any  written  or  record  evidence  Of  its 
existence  fettering  estates,  and  laying  an  em- 
bargo upon  the  hand  of  Improvement  which 
carries  the  tiowel  and  the  plane,  and,  as 
applied  to  a  subsequoit  purchaser,  against 
the  spirit  of  our  recording  acts,  and  not  de- 
manded by  any  consideration  of  public  pol- 
icy,—surely  such  an  easement  should  not 
oe  held  to  exist  by  mere  implication,  when 
such  implication  oriffrnates  m  no  reasonable 
necessity.  •*  A  careful  examination  of  the 
cases  in  the  United  States  upon  the  aubject^ 
poth  those  cited  in  the  very  able  and  exhaust- 
ive brief  in  behalf  of  the  plaintiff  and  others, 
justifies  the  statement  thai  in  what  we  have 
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said  we  have  beton  in  liarmony  with  the  views 
held  in  the  principal  American  Jurisdictions. 
Wherever  the  doctrine  of  easements  by  im- 
plied grants  of  light  and  air  ha$  been  recog- 
nized at  all,  it  has  been  carefullv  restricted ; 
and  no  well-considered  case  in  this  conntry, 
at  least  in  recent  years,  can  be  found  that 
has  gone  to  the  extent,  in  the  application  of 
such  doctrine  to  the  facts,  to  which  it  would 
be  necessary  to  go  in  the  present  case  in  or- 
der to  Justify  the  Judgment  of  the  court  be- 
low. 

In  Keats  v.  Buffo,  115  Mass.  904,  15  Am. 
Rep.  80,  which  is  a  well-considered,  and  may 
be  regarded  as  a  leading,  case,  three  actions 
Were  tried  together,  in  the  principal  one 
the  defendants  conveyed  to  the  plaintiif,  by 
warranty  deed  in  the  usual  form,  a  certain 
lot  of  land  with  a  dwelling  house  thereon, 
situated  on  the  line  between  the  parties,  cre- 
ated by  said  conveyence ;  the  lot  so  conveyed 
being  a  part  of  a  larger  lot  then,  and  the  re- 
mainder of  which  was  at  the  date  of  the  ac- 
tion, owned  by  the  defendants.  The  dwell- 
ing house  had  windows  and  a  door  in  that 
part  of  the  house  adjoining  the  line.  After 
said  conveyance,  the  defendants  placed  a 
structure  ami  woodshed  on  their  own  land, 
against  said  house,  within  about  8  inches  of 
the  same.  The  question  was  "Whether  a 
person,  who  sells  a  house  having  windows 
overlooking  land  retained  by  him,  thereby 
deprives  himself  of  the  right  to  build  on  tha't 
land  so  as  to  obstruct  the  passage  of  light 
and  air  to  the  windows."  The  court  (Gray, 
'C9k.  «/.),  in  the  opinion,  said:  "The  ques- 
tion being  of  great  practical  importance  to 
owners  or  real  estate,  and  having  heretofore 
been  the  subject  of  some  variety  and  conflict 
of  Judicial  opinion,  we  have  thought  this  a 
suitable  occasion  to  review  the  cases  in  this 
commonwealth,  and  to  refer  to  the  principal 
ones  in  other  states.  **  The  court  then  pro- 
ceeds to  do  this  in  an  exhaustive  manner, 
and  concludes  by  saying :  "By  nature,  air 
and  light  do  not  tlow  in  definite  channels, 
but  are  universally  dilTused.  The  supposed 
necessity  for  thefr  passage  fn  a  particular 
line  or  direction  to  any  lot  of  land  is  created, 
not  by  the  relative  situation  of  that  lot  to 
the  surrounding  lands,  but  by  the  manner 
in  which  that  lot  has  been  built  upon.  The 
actual  enjoyment  of  the  air  and  light  by  the 
owner  of  the  house  is  upon  his 'own  land 
only.  He  makes  no  tangible  or  visible  use 
of  the  adjoining  lands,  nor,  indeed,  any  use  of 
them  which  can  be  made  the  subject  of  an 
action  by  their  owner,  or  which  in  any  way 
interferes  with  the  latter's  enjoyment  of  the 
light  and  air  upon  his  own  lands,  or  with 
any  use  of  those  lands  in  their  existing  con- 
dition. In  short,  the  owner  of  adjoining 
lands  has  submitted  to  nothing  which  actu- 
ally encroached  upon  his  rights,  and  oannot 
therefore  be  presumed  to  have  assented  to  any 
such  encroachment.  The  use  and  enjoyment 
of  the  adjoining  lands  lire  certainly  no  more 
subordinate  to  Uiose  of  the  hotise  where  both 
are  owned  by  one  man,  than  where  the  own- 
ats  are  different.  The  reasons  upon  which 
it  has  been  held  that  no  grant  or  a  right  to 
air  and  li^t  can  be  implied  from  any  length 
of  continuous  enjoyment,  are  equally  strong 
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againtt  implying  a  grant  of  such  a  ri^ht 
from  the  mere  conveyance  of  a  house  with 
windows  overlooking  the  land  of  the  grantor. 
To  imply  the  grant  of  such  a  right  in  either 
case,  without  express  words,  would  greatly 
embarrass  the  improvement  of  estates,  and, 
by  reason  of  the  very  indefinite  character  of 
the  right  asserted,  promote  litigation.  The 
simplest  rule,  and  that  best  suited  to  a  coun- 
try like  ours,  in  which  changes  are  continu- 
ally taking  place  in  the  ownership  and  the 
use  of  lands,  is  that  no  right  of  this  char- 
acter can  be  acquired  without  express  grant 
of  an  interest  in,  or  covenant  relating  to, 
the  lands  over  which  the  right  is  claimed. 
In  accordance  with  these  views,  the  English 
doctrine  of  implied  grants  of  rijzrhts  of  light 
and  air  has  been  wholly  rejected  in  sev- 
eral well -considered  £ases.  Palmer  v.  Wet- 
more,  2  Sandf.  816;  Hyers  v.  Gemmel,  10 
Barb.  587 ;  Haveretiek  v.  8ipe,  83  Pa.  868 ; 
MulUn  V.  Strieker,  19  Ohio  St.  185,  2  Am. 
Rep.  879 ;  MorrUon  v.  Marquardt,  24  Iowa, 
85,  92  Am.  Dec.  444.  And  with  the  single 
exception  of  Janee  v.  Jenkins,  84  Md.  1,  6 
Am.  Rep.  800,  all  the  opinions  of  American 
judges,  with  which  the  learning  and  research 
of  counsel  have  supplied  us,  in  favor  of  the 
acquirement  of  such  a  right  by  mere  impli- 
cation from  the  conveyance  of  a  house,  have 
been  either,  as  in  Lampman  v.  Milks,  21  N. 
Y.  505,  512,  Mter  dieta,  or,  as  in  Uobestm 
V.  Pittenger,  2  N.  J.  Eq.  57,  82  Am.  Dec. 
412,  in  those  states  in  which  a  like  right  is 
held  to  exist  by  prescription,  and  therefore 
of  no  weiffht  as  authority  in  this  common- 
wealth. Considering,  therefore,  that  by  the 
preponderance  of  reason  and  of  authority  no 
grant  of  any  right  of  light  or  air  over  ad- 
joining lands  is  to  be  implied  from  the  con- 
veyance of  a  house,  we  have  only  to  apply 
this  rule  to  the  facts  of  the  cases  pending 
before  us."  Judgment  was  ordered  for  the 
defendants. 

The  case  of  Keats  v.  Hugo  has  been  quoted 
with  approval,  and  recognized  as  authoritv 
in  other  states.  Doyle  v.  Lard,  64  N.  Y. 
482,  21  Am.  Rep.  629,  was  a  case  where  the 
facts  were  that  the  plaintiffs  leased  the  first 
floor  of  a  building  in  the  city  of  New  York 
for  a  store.  In  the  rear  was  a  yard  attached 
to  and  exclusively  appropriated  for  the  use 
of  the  building,  to  which  all  the  occupants 
had  access  through  a  hall  running  from  the 
front  to  the  rear  of  the  building,  and,  as  the 
building  was  occupied  when  the  plaintiff 
leased,  no  tenant  could  dispense  with  it. 
The  rear  of  the  store  received  light  necessary 
for  the  transaction  of  business  therein  from 
windows  opening  into  the  yard.  In  holding 
that  the  lessor  could,  upon  the  facts  found, 
be  restrained  from  building  in  the  yard  so  as 
to  obstruct  the  light,  the  court  (Earle,  J.) 
said :  ''This  conclusion  is  reached  without 
any  departure  from  what  may  be  called  the 
American  doctrine  as  to  li(;ht  and  air,  as 
distinguished  from  the  Englfsh  common- law 
doctrine,  and  the  law  as  laid  down  in  the 
following  authorities  is  fully  recognized: 
Parker  r.  FooU,  19  Wend.  815 ;  Palmer  v. 
Wetmare,  2  Sandf.  816 ;  Myers  v.  Gemmsl,  10 
Barb.  587;  MuUen  v,  Strieker,  19  Ohio  St. 
185,  2  Am.  Rep.  879 ;  HoMrUUk  t.  Bipe,  88 
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Pa.   868;  KeaU  ▼.  Hugo,  115  Maaa.  204,  IS 

Am.  Rep.  80.  .  .  .  Under  these  authori- 
ties, if  the  lessor  had  sold  the  store  and  lot 
upon  which  it  stood  25  feet  by  61,  the  grantee 
would  have  taken  no  right  to  light  and  air 
from  the  balance  of  the  lot.  In  that  case  the 
grantor  could  have  built  upon  the  balance  of 
the  lot,  and  thus  have  darkened  the  windows 
in  the  store  without  violating  any  rights  of 
the  grantee.  In  this  case,  vL  the  yard  had 
not  l^n  part  of  the  lot  upon  which  the  build- 
ing  was  standing,  and  if  it  had  not  been  ap- 
propriated to  use  with  the  building  so  as  feo 
pass  as  appurtenant  thereto,  so  far  as  to  givo 
easements  therein  to  the  tenants  of  the  build- 
ing, the  plaintiffs  could  not  have  comolained 
of  the  acts  of  the  defendants  alleged  in  the 
complaint." 

In  Turner  t.  Tfumpson,  58  Ga.  268,  24  Am. 
Rep.  497,  an  executrix  sold  a  half  lot  of 
land,  with  a  tenement  thereon,  opening  upcm 
the  other  half  lot ;  and  bought  the  other  half 
herself  at  the  same  sale.  It  waa  held  that 
she  ^'will  be  estopped  from  obstructing  the 
passage  of  light  and  air  through  such  win- 
dows, if  those  windows  were  necessary  to 
the  admission  of  sufficient  light  and  air  for 
the  reasonable  enjoyment  of  the  tenement 
which  she  sold ;  aXiter,  if  sufficient  light  and 
air  could  be  derived  from  other  windows 
opened,  or  which  might  conveniently  be 
opened,  elsewhere  in  the  tenement,  to  make 
the  rooms  reasonably  useful  and  enjoyable.  * 
The  court  (Jackson,  J,)  cites  with  approval 
Keats  y,  Hugo,  supra,  adding:  "The  prin- 
ciple applied  by  the  supreme  court  of  West 
Virginia,  in  a  recent  case  there,  seems  to  ua 
sound  and  sensible,  and  we  shall  adopt  it  in 
this  case.  .  .  .  That  principle  is,  that 
'an  implied  grant  of  an  easement  of  light 
will  be  susteined  only  in  cases  of  real  neces- 
sity, and  will  be  denied  or  rejected  in  casea 
when  it  appears  that  the  owner  claiming  the 
easement  can,  at  a  reasonable  cost,  have,  or 
substitute,  other  lights  to  his  building.'* 
The  court  adds:  *•  We  apply  this  principle 
the  more  readilybecause  it  appears  to  be  the 
conclusion  of  Washburn  (Easem.  p.  618) » 
drawn  from  a  consideration  of  all  tne  Eng- 
lish and  American  authorities,  and  because, 
as  before  stated,  it  strikes  us  as  reasonable 
and  right.  ...  So  Tyler  approves  the 
same  principle,  Tyler,  Boundaries.  560;  and 
Judge  Story  is  authority  to  the  same  point. 
United  States  v.  AppUUm,  1  Sumn.  492-502, 
Fed.  Cas.  No.  14,468."  In  this  case  the  in- 
junction granted  was  dissolved,  because  the 
**  decree,  as  it  stands,  mieht  be  held  to  enjoin 
her  from  building,  if  tnese  lighte  were  at 
all  impaired ;  and  we  think  such  action  ought 
not  to  be  had  except  in  case  of  necessity  aa 
before  explained." 

In  Bennyson's  Avp^  94  Pa.  147,  152,  both 
Keats  V.  Hugo  and  Turner  v.  Thompeon  are 
cited  and  approved,  the  opinion  saving  of 
the  latter:  '^It  is  worthy  of  remark,  how- 
ever, that  this  case  limits  the  general  appli- 
cation of  KeeUs  v.  Hugo  as  between  dominant 
and  servient  tenement  in  one  important  re- 
spect. I  think  the  limitation  is  wise  and 
right.  It  is  that  an  implied  easement  of  light 
and  air  will  be  sustained  in  case  of  real 
necessity."    The  opinion  then  proceeds  to 
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lay  down  the  followlnff  rules :    "  (1)  No  im- 
plication of  a  grant  of  the  right  to  light  and 
air  arises  upon  a  sale  of  one  of  two  adja- 
cent lots  having  a  house  upon  it,  with  win- 
dowa  overlooking  the  land  of  the  grantor. 
(2)  The  grantor,  by  such  sale,  is  not  estopped 
from  improving  his  retained  lot  bj  build- 
ing upon  it,  though  his  erection  darkens  the 
windows  of  his  vendee,   and  excludes  the 
access  of  light  and  air  from  such  windows. 
(8)  That  the  limitation  of  these  two  proposi- 
tions depends  upon  the  fact  as  to  whether 
8u<^  windows  are  a  real  necessity  for  the  en- 
joyment of  the  grantee's  property.     If  they 
be,  then  the  implication  of  the  grant  of  an 
eesement  of  light  and  air  will  be  sustained ; 
if  they  be  not,  or  can  be  substituted  at  a  rea- 
sonable cost,  with  a  view  to  the  purposes  of 
the  dominant  tenement,  then  sucn  implica- 
tion will  be  denied  and  rejected.     (4)  The 
American  doctrine  as  to  light  and  air  requires 
an  express  grant  or  agreement,  unless  a  real 
and  actual  necessity  exists,  to  vest  a  dom- 
inant tenement  with  such  light.     (5)  The 
doctrine  of  ancient  lights  is  not  recognized." 
A  somewhat  earlier  case  than  those  just 
cited  is  that  of  Morrimm  v.  Marquardt,  24 
Iowa,  85,  93  Am.  Dec.  444,  to  which  reference 
has  already  been  nuide,  and  in  which  a  very 
elaborate  opinion  was  written  by  Dillon,  Gh. 
J.,  and  stronff  ground  is  taken  against  the 
implication  m  an  easement  of  light  and  air, 
except  in  cases  of  strictest  necessity.    See 
also,   Sutphen  v.  Therkeiion,  88  N.  J.   £q. 
818;    White  v.  Bradley,  66  Me.  264;  Brande 
V.  Oraee,  164  Mass.  210,  212,— where,  in  case 
of  a  plaintiff  lessee,  held  entitled  to  a  rem- 
edy, the  court  said :    **  We  do  not  regard  this 
view  of  the  rights  of  the  parties  as  at  all  in- 
consistent with  the  decision  in  KeaU  v.  Httffo, 
116  Mass.  204,  16  Am.  Rep.  80,  and  other 
cases,  which  hold  or  intimate  that  the  neces- 
sity must  be  pretty  plain  in  order  to  warrant 
the  implication  of  a  grant."    See,  also,  Ckue 
V.  Minot,  168  Mass.  677,  22  L.  R.  A.  686,— 
a  case  similar  to  Doyle  v.  Lord,  tupra,  to 
which  it  refers. 

Applying  these  principles  to  the  case  be- 
fore us,  what  result  is  fairly  reached?  Here 
was  a  lot  located  on  Bradley  street,  about  six 
blocks  from  the  center  of  the  city  of  New 
Haven,  with  a  frontage  of  61  feet,  and  a  depth 
of  98  feet.  A  d wel  1  ing  house  stood  upon  the 
westerly  part  of  said  lot.  The  plaintiff  pur- 
chased said  westerlv  part,  40  leet  frontage, 
with  said  dwelling  bouse  thereon.  That  left 
the  grantor  a  lot  21  feet  front,  which  shortly 
afterwards  was  sold  to  the  defendant.  If  we 
are  to  go  into  the  business  of  raising  pre- 
sumptions,—as  we  must,  to  support  implied 
nants,— it  is  fair  to  suppose  the  plaintiff 
did  not  pay  the  price  and  value  of  the  61 -foot 
lot,  for  his  40-foot  lot.  But  it  would  have 
been  just  for  him  to  have  done  so,  provided 
he  intended  to  avail  himself  of  the  only  ben- 
eficial use  of  it, — keeping  it  open  and  unoc- 
cupied, in  order  to  have  no  obstruction  to  the 
light  of  his  sitting  and  dressing  room  derived 
from  his  bay  window.  It  is  also  fair  to  pre- 
sume that  his  grantor  would  not  have  sold  a 
portion  for  a  less  price  than  the  whole,  pro- 
vided the  remainaer  was  thereby  to  become 
practically  useless  to  him ;  and,  if  he  had 
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charired  the  price  of  the  whole  for  a  portion, 
woufd  not  the  plaintiff  have  insisted  upon 
taking  the  whole  instead  of  a  portion  only? 
But  the  grantor  would  not  have  sold  a  por- 
tion only,  unless  the  part  retained  was  bene- 
ficial to  him.  But  in  what  could  any  sub- 
stantial benefit  from  such  a  lot  consist  unless 
it  could  be  built  upon?  And  if  building 
was  contemplated,  there  could  be  little  ques- 
tion, apparently,  in  view  of  the  narrowness 
of  the  lot,  that  such  building  would  require 
to  extend  substantially  to  both  sides  of  the 
ground.  The  fact  that  the  plaintiff  purchased 
land  extending  6  feet  beyond  the  east  face  of 
his  bay  windows,  and  from  10  to  11  beyond 
that  of  his  house,  is  significant.  Such  addi- 
tional width  of  6  feet  would  evidently  have 
been  usefal  to  a  21 -foot  lot.  But  the  plain- 
tiff purchased  it,  thereby  giving  himself  in 
fact,  whatever  his  purpose  ma}' nave  been,  a 
strip  of  that  width,  upon  which  no  structure 
could  be  constructed  without  his  act,  to  ei- 
ther exclude  or  impair  his  light.  When  the 
defendant,  who  lived  near,  and  was  fally 
acquainted  with  the  property,  bought,  what 
was  the  evident  situation?  He  found  a  nar- 
row, vaoant  lot,  adapted  to  the  purposes  of 
building ;  presumably  to  no  other  use.  The 
plaintiff *s  house,  itself  upon  a  lot  so  narrow 
that  it  extended  nearer  to  the  opposite  side 
of  the  lot  than  to  the  side  in  question,  on 
which  there  were  6  feet  clear  beyond  the  ut- 
termost extension  in  a  bay  window,  which 
projected  6  or  6  feet  from  the  side  of  the 
house.  Could  any  one  purchasing  property 
under  such  circumstances  have  supposed  that 
it  waa  the  intention  of  the  parties,  in  mak- 
ing and  accepting  the  grant  of  the  poriion 
of  the  original  premises  which  had  been  con- 
veyed to  the  plaintiff,  that  there  should  go 
with  such  premises,  by  implication— by  im- 
plied mnt— a  right  in  the  remaining  portion 
of  such  premises,  paramount  to  and  preventa- 
tive of  their  beneficial  use  and  enjoyment? 
We  think  not.  Should  the  defendant,  then, 
have  been  enjoined  from  the  acta  proposed. 
His  intention  was  to  build  a  dwelling  house 
to  extend  down  along  the  boundary  line,  for 
a  distance  of  68  feet  from  a  point  about  (^ 
feet  from  Bradley  street,  the  wall  of  which 
was  to  be  about  20  feet  high.  It  is  found  by 
the  court  that  ''the  erection  of  said  dwelling 
house  would  deprive  the  plaintiff  of  the  sup- 
ply of  light  which  has  come  across  said  21 
feet,  now  owned  by  the  defendant,  and  would 
make  it  necessary  for  the  defendant  to  light 
his  sitting  room'and  dress! ncr  room  f^ith  gaa 
or  some  other  light  in  the  daytime,  in  order 
to  obtain  sufficient  light  for  the  reasonable 
use  of  the  rooms. "  This  is  a  finding  of  fact 
which  we  are  not  at  lit>erty  to  review.  But 
we  have  the  right,  and  it  is  our  clear  duty, 
to  interpret  the  language,  so  far  as  the  same, 
by  reason  of  indefiniteness,  requires  interpre- 
tation, by  the  aid  of  those  facts  which  pertain 
to  that  common  and  general  fund  of  knowl- 
edge and  information  which  belongs  to  the 
domain  of  things  of  which  all  courts  are 
bound  to  take  judicial  notice.  By  this  as- 
sistance it  becomes  evident  that  the  deprecia- 
tion of  light  which  would  ensue  from  the  in- 
tended act  of  the  defendant  is  far  from  total. 
The  plaintiff  would  not  only  be  left  with  so 
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mudi  Ifglit  as  would  come  from  the  unob- 
•tructed  space  between  the  buildings,  includ- 
ing the  additional  space  covered  by  the  north- 
eastern and  southeastern  sides  of  his  bay 
window,  to  which  he  could  add  by  putting 
In  windows  elsewhere,  or  differently  con- 
structed ;  he  would  also  have  the  lieht  from 
overhead,  beyond  the  top  of  a  wall  dO  feet 
high ;  and  as  to  his  dressing  room  on  the  sec- 
ond story  of  his  house,  which  does  not  extend 
so  far  eastward  into  several  feet  as  the  sit- 
ting room  bay  window  projection,  the  angle 
in  which  the  light  would  be  admitted  would 
seem  to  be  stich  as  to  make  the  obstruction 
comparatively  small.  It  seems  to  us,  there- 
fore, that  the  proposed  act  of  the  defendant 
would  be,  in  view  of  all  the  circumstances, 
an  interruption  of  lieht  to  the  plaintiff  to 
the  extent  of  that  whfch  Is  convenient  only, 
not  to  that  which  is  necessary  for  the  reason- 
able enjoyment  of  his  dwelling.  Indeed, 
that  enjoyment  is  not  reasonable  which  de- 
prives the  defendant  of  any  use  of  his  prop- 
erty, in  order  merelv  that  the  plaintiff  may, 
by  reason  of  sudi  cTeprivation,  have  a  more 
comfortable,  convenient,  and  better  use  of  hts 
own.  In  view  of  the  facts  found,  as  we  inter- 
pret the  finding,  we  conclude  that  an  inlunc- 
tion  could  not  have  been  granted  had  not 
the  trial  court  adopted  what  we  hold  to  be 
the  wrong  standard,  substituting  convenience 
for  necessity  as  the  lest  by  which  to  deter- 
mine the  ezistenoe  of  the  right  claimed.  In 
this  resoect  also  the  ooort  emd. 
89  L.  ft.  A. 


The  court  also^rred  iti  grfemtfng  an  Injnne- 
tion  in  80  indefinite  terms.  It  is  impnesibU 
to  lav  down  any  brecise  fule  of  airiveTtal 
application  up6n  (he  subject  But  the  per- 
son enjoined  is  entitled  to  know  witk 
reasonable  certainty  what  acts  h6  may  and 
may  not  do  without  making  himself  liable 
as  in  contempt  of  an  order.  In  reference  to 
light,  it  was  tHe  elaim  of  the  delendaot 
throughout — a  claim  which  we  are  not  at 
liberty  to  say  was  not  made  in  good  faith— 
that  the  erection  intended  to  be  made  by  him 
would  not  be  of  such  a  character  or  '*flO  near 
as  to  exclude  the  light  fnmi  the  plaintiff's 
d wel  1  inghouse. "  Th is cl aim  the eoart over- 
ruled. But  there  is  nothing  in  the  injunc- 
tion to  indicate  whether  any  erectioo,  or, 
if  so,  how  near,  or  ef  what  a  character, 
would  be  permissi  ble.  Without  endeavoring 
to  state  what  degrde  o(  certainty  would  liava 
been  reasonably  practicable  under  the  cir- 
cumstances, which  is  unnecessary  in  view  «f 
what  we  have  held  upon  the  other  queetioas 
in  the  case,  it  is  salficient  to  say  that  it  seems 
to  us  tlie  language  employed  falls  short  of 
the  degree  of  definiteness  which  conid  with- 
out inconvenience  be  attained,  and  shoald  ba 
required. 

Thsre  it  error,  and  a  new  trial  it  gnmted. 

The  other  Judges  coaoar. 
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^xander  BELFOBD.  Bff.  in  Err., 

Melinda  WOODWARD. 
(1J»XJLU8») 

1.  AproviaiOBinaJiidffiiieBt  farm,  spe- 
cific 811311  of  monejrt  with  iDterest,  that  It  be 
I>uid  in  Ualted  States  void  coin,  does  Dot  oonsd- 
tute  it  a  variance  from  a  declaration  describinir 
the  Judgment  as  for  a  certain  number  of  dollars 
or  for  money  simply,— especially  where  the  com- 
plaint upon  which  It  was  rendered  describes  the 
notes  upon  which  the  suit  was  broa^ht  as  notes 
for  the  payment  of  so  many  dollars,  and  not  so 
many  dollars  la  United  States  gold  coin,  and  the 
indgment  was  one  by  default. 

8.  A  deflkvlt  Judgment  orderlnir  pi^T- 
nent  of  the  amoiint  adjvdfl^ed  in  g^ld 
ooin  to  Toid  as  to  such  provision,  where  the  com. 
plaint  showed  no  promise  to  pay  in  ooId,  but  Is 
not  invalid  as  a  whole. 

8*  A  Jud^meiit  of  enother  state  md^- 
dictMagWLiMkAiteir  not  presented  by  the 
pleading  or  within  the  issues  nuy  be  held  invalid 
as  to  sooh  adjudication,  but  valid  as  to  other  mat- 
ters which  the  Judgment  record  shows  npon  Its 
face  to  be  easily  and  naturally  separable  and 
withtai  the  Issues. 

4.  ▼arinaee  in  a  suit  apon  a  Jnd^^ent 
alleged  to  be  simply  for  a  sum  of  money.  In  that 
the  Judgment  proved  is  payable  in  gold  coin,  does 
not  oonstitute  cause  for  reversal,  where  the  Judg- 


ment'leooveied  thereon  eootalni  no  dtoecttoe 
for  payment  In  any  partloular  kind  of  money. 

6.  A  Jndfrn^i^tpayaUelB  United  States 
flrold  e«»in  Is  not  within  the  rule  that  debt  will 
not  lie  on  any  obligation  except  for  the  payment 
of  a  sum  spedflcally  oertaln*  as  calling  for  the 
payment  of  an  unliquidated  amount  to  be  deter- 
mined by  the  fluotuattons  of  the  gold  market, 
but  Is  an  obligation  to  pay  In  money,  or  an  agree- 
ment to  deliver  a  certain  weight  of  standard  gold 
ascertainable  by  count  of  ooins  made  legal  tender 
by  statute. 

6.  Any  clerical  ndstake  in  tlie  amonai 
for  whiiCta  a  Jndifment  is  entered  in  the  D- 
Unols  appellate  court  may  be  corrected  in  the  so- 
preme  court,  where  there  Is  sufficient  in  the 
record  and  on  the  faoe  of  the  Judgment  itself  to 
show  the  correct  amount. 

(October  ll^UOft.) 

ERROR  to  the  Appellate  Court,  First  Di»- 
trict,  to  review  a  Judgment  affirming  a 
judgment  of  the  Circuit  Court  of  Cook  Countj 
in  favor  of  plaintiff  in  an  action  upon  a  foreign 
judgment    Afflrmed, 

Statement  bj  Hagrndert  /..* 

This  is  an  action  of  debt  begun  on  Jnne  6, 
1898,  by  defendant  in  error  against  plaintiff  In 
error  upon  a  foreign  Judgment  rendered  on 
April  29, 1898,  in  favor  of  defendant  in  error 
and  against  plaintiff  in  error  In  the  superior 


Nora.~Pbrm  offudgment  cmd  proeedum  in  ecm 
of  ttoMify  to  make  payment  <t»  eodi. 

la  Vbrm  of^tidotMntt 

a.  OnenntraetMtovoy  coin, 

b.  OneontraotMforeolnorequlnalenL 
e.  For  coin  converted  or  misapplied. 

d.  Fbr  datnooM  in  otTter  eases. 

e.  For  ohiioalioru  created  by  law. 

f.  FifT  coets. 
IL  Pleodlnos  and  j>rooediirB. 

L  Ftrm  of  judgment 
In  the  note  to  Skinoer  v.  Santa  Rosa  (GU.)  ante^ 
612  fl8B6).  it  is  shown  that  yalid  obUgatfons  may  be 
created  for  payment  in  gold  or  silver.  The  present 
note  considers  the  form  of  judgment  and  proced- 
ure in  such  oases. 

a.  On  eontraeta  to  pay  coin. 

The  leading  case  of  Broneon  y.  Rodes,  74  U.  8. 
7  Wall.  220. 19  Lw  ed.  141  attO),  held  that  Judgments 
in  such  cases  may  be  entered  for  coined  dollars 
and  parts  of  dollars.  And  this  has  become  the 
estsbllahed  rule,  although  there  has  not  been  entire 
uniformity  in  the  oontracts. 

It  wassald,  as  to  a  note  payable  in  specie  In  Bnt- 
ler  V.  Horwlta,  74  U.  8.  T  Wall.  268,  IS  L.  ed.  14S  (18»): 
'The  damages  should  have  been  asoceood  at  thesum 
affiled  to  be  due,  with  Interest,  in  gold  and  stiver 
oota^and  judgment  should  have  been  entered  in 
ooia  f6r  that  amount,  with  costs.** 

That  judgment  on  a  oontnict  payalde  In  speoie 
should  be  entered  fbr  payment  in  coined  dollars 
•odparts of  doUais is  agahi  decided, in Tiebiicock 
V.  Wilson, »  u.  a  U  WalL  eW, »  U  ed.  460  a87S). 
B^^^forae  for  gold  and  sUverooln  of  the  United 
^^"^nBor^nedtn  Vbrbes  v.  Mnmy,  8  Ben.  488 
iu«),onan  obligation  for  payment  of  a  oertain 
WBD  in  pounds  sterling  of  Great  Britain. 


The  same  was  dedded  In  Tlie  Surptns  of  the 
Edith,  6  Ben.  148(1871). 

In  Oalif  omia,  where  it  was  provided  by  statute 
that  judgment  for  the  plaintiff  on  a  oontraet  might 
be  made  payable  In  gold  or  silver  If  the  contract 
speclllcal^  promised  to  make  payment  In  such 
money,  this  statute  was  sustained,  and  judgments 
in  that  form  were  rendered  in  numerous  cases. 

Thus  it  is  held  that  on  a  contract  for  payment  In 
Unired  States  gold  coin  judgment  should  be  ren- 
derpd,  under  OaL  Code  Civ.  Proc.,  1 007,  for  the  same 
kind  of  money  or  ourrencv  that  is  spedfled  therein; 
Sbeehy  v.  Chalmers  (OaL)  86  Pac  Bep.  614  (18M> 
Burnett  v.  Steams,  88  OaL  408  (1807);  Oiurpentler  v. 
Atherton,  26  GaL  604  a864). 

Judgment  for  gold  coin  was  also  rendered  under 
proper  complaint  on  a  contract  to  pay  gold,  al- 
though this  was  originally  an  oral  oontraet,  where 
a  written  contract  dated  before  the  commencement 
of  the  suit  was  made  pending  the  salt  Meyer  v. 
Kohn,  29  OaL  278  (1800). 

Under  this  statute  the  gnesttons  in  dispute  were 
generally  as  to  the  right  to  the  benefits  of  the  stat* 
ute,  rather  than  as  to  the  form  of  the  judgment, 
and  many  of  the  cases  arising  under  It  are  not  re- 
ferred to  in  this  note  for  that  reason,  but  are  found 
in  a  note  to  Skinner  v.  Santa  Bosa  (OaL)  antc^  6U 
(1806),  as  to  the  validity  of  oontracts  or  obligatioDS 
to  nuike  payments  In  coin.  Other  cases  under  tUs 
statute  are  fomid  below  In  division  IL,as  toPlsod- 
fn0S  and  proesdiire. 

Judgment  for  **gold  dollars**  was  held  in  Hittson 
V.  Davenport,  4  Oolo.  160  (1878),  to  be  properly  ren- 
dered in  an  action  on  a  note  payable  tn  gold. 

So  In  caiesapeake  Bank  v.  Swain,  20  Md.  488  (1808), 
It  was  held  that  a  judgment  on  an  obligation  pay- 
able in  ooin  should  be  entered  for  dollars  and  parts 
of  dollars  payable  In  gold  or  silver. 

On  a  policy  of  insurance  payable  In  gold,  it  was 
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court  of  the  city  and  county  of  San  Francisco, 
California,  for  $3,908.46  with  interest  thereon 
at  the  rate  of  7  per  cent  per  annum  debt,  and 
$18.50  costs.  A  number  of  pleas  were  filed  to 
the  declaration,  to  wit:  (1)  Nttl  tid  record;  (2) 
nU  debit;  (8)  that  there  was  no  such  court  as 
the  one  set  forth  in  the  declaration;  (4)  that  the 
superior  court  of  San  Francisco  had  no  juris- 
diction to  render  the  judgment;  (6)  that  the  de- 
fendant was  never  served,  etc.  Replications 
were  filed  to  the  pleas  and  rejoinder  to  the  rep- 
lications. The  cause  was  tried  before  a  jur^, 
who  returned  a  verdict  finding  "the  issues  m 
debt  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  thirty-nine  hundred 
and  sixteen  and  ^^^^  dollars  ($8. 916. 90)  and  dam- 
ages in  the  sum  of  two  hundred  and  eighty 
($280)  dollars."  After  overruling  motions 
for  new  trial  and  in  arrest  of  judgment,  the 
court  below  rendered  judgment  upon  the  ver- 
dict "that  the  said  Melinde  Woodward  do  have 
and  recover  of  and  from  the  said  Alexander 
Belford  the  sum  of  three  thousand  nine  hun- 
dred and  sixteen  dollars  and  ninety-six  cents 
($8,916.96),her  debt  aforesaid.and  two  hundred 
and  eighty  dollars  ($280),  her  damages  afore- 
said, and  also  her  costs  to  be  taxed  by  the  clerk 
of  this  court,  and  that  said  Melinde  Woodward 
have  execution  against  the  said  Alexander  Bel- 
ford  for  her  said  debt,  damages  and  costs." 
This  judgment  has  been  affirmed  by  the  appel- 
late court,  and  is  brought  here  for  review  by 
writ  of  error. 
The  Judgment  roll  from  the  California  court. 


introduced  in  evidence,  showed  service  apon 
Belford;  that  he  ai)peared  and  filed  a  demur- 
rer to  the  complaint;  that  the  demurrer  was 
overruled;  that  he  filed  no  answer,  and  thai 
default  was  entered  against  him.  The  judg- 
ment roll  also  sets  fort£  in  foil  the  oomplaiat 
which  describes  the  cause  of  action.  The  lia- 
bility chareed  in  the  complaint  against  Bel- 
ford was  that  of  indorser  upon  two  notes  ex- 
ecuted by  one  Cogan  to  the  plaintiff.  Wood- 
ward. The  complaint  avers  that  Cogan  made 
one  of  these  notes,  "whereby  he  amed  and 
promised  to  pay  to  plaintiff  the  sum  oi$l,44d.75 
in  eight  months  from  date  "  and  the  other  of 
said  notes  "whereby  he  agreed  and  promised 
to  pay  to  plaintiff  the  sum  of  $1,612.50  in  four- 
teen months  from  date."  The  complaint  prays 
for  "judgment  for  the  sum  of  $2,956.25  to- 
gether with  interest  thereon  from  the  time  the 
said  promissory  notes  matured  and  for  costs  of 
suit."  The  judgment  rendered  by  the  superior 
court  of  San  Francisco,  as  the  same  is  set  out 
in  the  judgment  roll,  concludes  as  follows:  "It 
is  hereby  ordered,  adjudged,  and  decreed  thai 
the  plaintiff,  M.  Woodward,  in  the  above  en- 
titled cause,  do  have  and  recover  of  and  from 
the  defendant,  Alexander  Belford,  in  said  cause, 
the  sum  of  $8,908.46,  with  interest  thereon 
at  the  rate  of  7  per  cent  per  annum  from  date 
hereof  until  paid,  together  with  plaintiff's  costs 
and  disbursements  incurred  in  said  action, 
amounting  to  the  sum  of  $18.50,  and  that  said 
sum  of  $8,916.96  and  said  interest  be  paid  in 
United  States  gold  coin." 


held,  in  Warren  v.  Franklin  Ins.  Ck>.  lOi  Mass.  62i 
(1870),  that  Judirment  must  be  rendered  for  srold 
coin  specifically. 

The  doctrine  of  Bronson  v.  Bodes  was  also  fol- 
lowed in  Foster  v.  Atlantic  ft  P.  B.  Ck).,  1  Mo.  App. 
800  (1870),  where  the  decision  was  that  judgment 
should  be  for  the  amount  due  payable  in  gold. 

Judjrment  to  be  paid  ia  coin  was  also  rendered  in 
an  action  on  a  draft,  calling  for  payment  in  gold, 
in  the  case  of  Chrysler  v.  Benois,  48  N.  Y.  209  (1870). 

Yet,  in  Bank  of  Prince  Edward*s  Island  v.  Trum- 
bull, 68  Barb.  4B0  (1868),  Judgment  was  rendered  on 
a  contract  payable  in  gold  for  the  value  thereof  in 
legal  tender  notes.  But  here  the  plaintiff  asked  for 
such  recovery. 

On  a  promissory  note  payable  in  gold  or  silver, 
judgment  was  entered  for  payment  in  coin,  in 
Phillips  V.  Dugan,  21  Ohio  St.  466,  8  Am.  Bep.  60 
(1871). 

A  mortgage  to  pay  **lawf ul  silver  moneys*  was 
enforced  in  McGalla  v.  Ely,  64  Pa.  264  (1870),  by  judg- 
ment for  the  amount  due  in  law.ful  silver  money  of 
the  United  States  following  Bronson  v.  Bodes. 

8o  judgment  for  gold  was  held  in  Smith  v.  Wood, 
nr  Tex.  616  (187!2),  to  be  properly  rendered  on  a 
promissory  note  calling  for  a  certain  number  of 
dollars  in  gold. 

It  was  declared  in  Buchegger  v.  Shultz,  13  Mich. 
420  (1866),  that  the  courts  have  no  power  to  render 
a  judgment  payable  in  one  species  of  money  only, 
and  this  seems  to  have  been  a  somewhat  common 
doctrine  before  the  case  of  Bronson  v.  Bodes,  supra, 
which  established  the  contrary. 

Before  the  decision  in  Bronson  v.  Bodes  it  was 
decided  in  a  considerable  number  of  oases  that 
judgments  could  not  include  a  specific  provision 
for  payment  in  gold  or  sUver  or  in  any  particular 
kind  of  money,  but  that  they  must  be  rendered 
simply  for  dollars  and  parts  of  dollars,  and  would 
then  be  payable  in  any  lawful  money.  These  cases 
are  presented  in  the  note  to  Skinner  v.  Santa  Boea 
29L.R.A. 


(OaL)  ante,  512  (1805).  But  they  are  not  impor- 
tant on  the  present  subject,  since  they  were  based 
on  the  denial  of  the  validity  of  the  obligation 
to  pay  in  coin,  rather  than  upon  the  mode  in  which 
the  obligation  was  to  be  enforced.  They  are  also 
overruled  by  the  decisions  of  the  United  Statea 
Supreme  Court  upholding  the  validity  of  such  con- 
tracts. 

b.  On  contraiCtM  for  coin  or  agtilmlenl. 

That  a  judgment  on  a  note  pajrable  In  gold  oote 
or  its  equivalent  should  be  rendered  aooording  to 
the  market  value  of  such  gold  coin  at  the  time  and 
place  of  trial  in  legal  tender  paper  dollars,  was  de- 
cided in  Wells,  F.  &  Co.  v.  Van  Sickle,  6  Nev.  4ft 
(1870),  and  that  a  judgment  simply  and  solely  for 
gold  coin  was  erroneous. 

So,  on  a  note  for  a  certain  number  of  dollars  paya- 
ble *Mn  gold,  or  its  equivalent  in  the  currency  of 
the  country,**  judgment  was  rendered  for  the  value 
of  the  gold  estimated  in  currency,  that  ia.  by  adding 
to  the  nominal  amount  enough  to  compensate  for 
the  depreciation  of  the  treasury  notes.  Mitchell 
V.  Henderson,  63  N.  C.  648  (1860). 

A  note  made  in  1866  payable  in  ^'gold  or  its 
equivalent**  was  the  subject  of  adjudication  Id  At- 
kinson V.  Lanier,  60  Ga.  460  a882),  in  which  case  it 
appeared  that  although  gold  was  at  a  premium  at 
the  maturity  of  the  note,  and  subsequently  became 
of  par  value  with  the  currency,  yet  recovery  in  a 
suit  could  be  only  for  the  amount  of  gold  or  its 
equivalent  specified  therein  at  that  time  with  in- 
terest, and  not  for  the  value  in  currency  at  the 
time  of  the  maturity,  as  this,  when  the  two  kinds 
of  money  had  become  equal,  would  require  pay- 
ment of  more  than  the  note  called  for. 

This  case  disapproved  of  Bond  v.  Greenwald,  4 
Helsk.  458  (1871),  in  which  it  was  held  that  the  rela> 
five  value  of  gold  coin  and  legal  tender  notes 
should  be  taken  at  the  time  of  the  tareaoh  of  the 
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Memen,  Newman  it  Northmp,  iox  plain- 
tiff in  error: 

A  Judgment  for  United  States  ^old  coin  is, 
in  contemplation  of  law,  materially  different 
from  a  jud^onent  for  dollars  simply. 

Bronion  y.  TUOm,  74  13.  S.  7  ^all.  240. 19 
L.  ed,  141;  Detoingy.  Sears,  78  U.  S.  11  Wall. 
879.  20  L.  ed.  189;  Bvtier  y.  Harwitz,  74  U.  B. 
7  Wall.  258, 19  L.  ed.  149;  Gregory  y.  MorrU, 
96  n.  S.  626,  24  L.  ed.  742;  McOoon  ▼.  Shirk, 
54  ni.  408,  5  Am.  Rep.  122;  Myers  y.  Kauf- 
man, 37  Qa.  600,  95  Am.  Dec.  867;  Button  y. 
Pailaret,  52  Pa.  109,  91  Am.  Dec.  185. 

The  plaintiff  having  offered  no  evidence 
whatever  to  show  the  value  in  "dollars"  of  the 
amount  of  gold  coin  called  for  by  the  Judg- 
ment, the  amount  of  debt  and  damages  could 
not  be  ascertained. 

An  action  of  debt  will  not  lie  on  any  obliga- 
tion except  one  for  the  payment  of  "money," 
pure  and  simple,  without  any  additional  or 
qualifying  proyisions  fixing  the  kind  or  char- 
acter of  money  with  which  the  debt  is  to  be 
absolyed. 

Mix  y.  NettleUm,  29  HL  245;  WiUan  v.  HicJ^ 
9on,  1  Blackf.  280;  Deberryy,  DameU,  5  7erg. 
451;  ScoUy.  Cknuner,  6  N.  J.  L.  270;  CampbOl 
v.  Weister,  1  Litt.  (Ky.)  80;  Mattox  v.  Craig, 
2  Bibb,  684;  Brunner  v.  Kehoe,  1  Bibb,  487; 
Otbome  y.  flhdton,  1  Blackf.  284;  Watson  y. 
2fNairy,  1  Bibb.  859. 

The  verdict  of  the  jury  and  the  judgment 
were  excessive,  eyen  on  the  plaintiff's  own 
theory  of  the  case. 

Smith  y.  Luse,  80  Dl.  App.  87. 


Messrs,  PrentUs*  Montgomery  A  Hall 

for  defendant  in  error. 

Mapmdert  <r.,  delivered  the  opinion  ol 
the  court: 

When  the  Judgment  roll  was  introduced  in 
evidence  by  the  plaintiff  below  the  defendant 
objected  to  it  upon  the  alleged  ground  that 
there  was  a  variance  between  the  judgment  set 
forth  in  the  declaration  and  the  Judgment  de- 
scribed in  the  Judgment  roll  so  offered  in  evi- 
dence, in  this,  that  the  judgment  set  forth  in 
the  declaration  was  therein  described  as  a  Judg- 
ment for  a  certain  number  of  dollars,  or  for 
money  simply,  whereas,  as  it  is  insisted,  the 
Judgment  described  in  the  Judgment  roll  was 
a  Judgment  for  a  certain  number  of  dollars  to 
be  paid  or  payable  *in  United  States  gold  coin." 
This  objection  was  overruled,  and  exception 
was  taken. 

Counsel  for  plaintiff  in  error  contend  that  a 
judgment  callingfor  a  certain  amount  of  dol- 
lars payable  "in  United  States  cold  coin"  is  in 
no  respect  different  from  a  Judgment  calling 
for  a  certain  amount  of  gold  bullion;  that  with- 
out evidence  showing  the  mercantile  value  of 
the  quantity  of  gold  coin  called  for,  it  was  im- 
poraible  fo^  the  court  or  Jury  to  determine 
what,  in  fact,  was  the  obligation  fixed  by  the 
Judgment  in  question,  as  gold  coin  is  constantly 
fluctuating  in  value;  and  that,  as  the  plaintiff 
offered  no  such  evidence,  she  failed  to  make 
out  a  case  showing  the  amount  of  principal 
debt  or  interest,  If  any,  due  to  her  from  the  de-  . 
fendant. 


ooDtraot  sued  upon,  where  this  called  for  payment 
to  irold  or  its  equivalent. 

The  Tennessee  oourt  did  not,  however,  reirard 
its  decision  as  in  conflict  with  Bronson  v.  Bodes 
and  Butler  v.  Horwita,  supra.  It  said  that  as 
defendant  had  failed  to  elect  to  pay  in  gold  com- 
plainant had  a  right  to  insist  on  the  terms  of  the 
oontnct,  wbiob  were  that  if  the  payment  was  not 
made  in  gold  it  should  be  made  in  an  amount  of 
currency  equivalent  in  value  to  the  gold.  But  if 
the  time  when  this  value  is  to  be  determined  is 
taken,  as  in  the  Tennessee  case,  to  be  the  time  of 
the  breach  of  the  contract,  it  might  happen  that 
the  depreciation  of  legal  tender  notes  then  existing 
might  be  much  greater  than  at  the  date  of  judg- 
ment, in  which  case  the  rule  would  work  an  in- 
justice. It  is  to  avoid  this  that  the  Georgia  case 
of  Atkinson  v.  Lanier,  supra,  adopts  a  different 
ruie,  as  above  stated.1 

We  do  not  And  that  the  Supreme  Oourt  of  the 
United  States  had  decided  any  case  in  which  the 
effect  of  an  alternative  provision  for  eoin  or  its 
equivalent  has  been  presented. 

9b  Fior  eofn  corwerUd  or  misapplied. 

Judgment  for  the  amount  of  gold  coin  was  al- 
lowed a  guest  whose  satchel  containing  gold  coin 
was  stolen  from  the  boteL  Kellogg  v.  Sweeney,  46 
K.  Y.  281, 17  Am.  Bep.  888  (1871). 

Judgment  and  execution  for  gold  ooln  were  also 
allowed  in  Independent  Ins.  Oo.  v.  Thomas,  104 
ICasB.  102  (1870),  against  an  insurance  agent  for 
premiums  which  he  had  collected  in  gold. 

But  in  Greentree  v.  Boeenstock,  SI  N.  Y.  668 
(1875),  in  an  action  against  an  agent  for  the  value 
ot  gold  which  he  bad  changed  into  currency,  it  was 
held  that  judgment  might  be  rendered  for  the 
amount  Id  cunenoy  which  would  be  equivalent  to 
the  value  of  the  gold. 

As  to  a  claim  that  the  recovery  should  have  been 


for  gold  instead  of  currency,  the  court  said  this 
view  would  have  been  correct  bad  it  not  been  for  a 
stipulation  by  which  various  admiraions  were  made. 
And  it  said:  ^The  apparent  purpose  of  these  ad- 
missions was  to  authorize  the  referee,  in  case  be 
found  for  the  plaintiff,  to  order  Judgment  for  the 
sum  named  in  currency.  Besides,  it  was  an  ad- 
mission that  the  defendant  had  the  plain tiiTs 
money  in  currency  at  the  time  he  paid  it  over  to 
the  sheriff.  Accordingly  the  plaintiff  can  recover 
it  in  that  form.  If  an  agent  takes  the  gold  of  the 
principal  and  converts  it  into  currency  or  other 
property,  the  principal  is  not  confined  to  his  claim 
for  gold,  but  may,  instead  thereof,  dalm  the  cur- 
rency or  other  property.^'  ' 

In  a  suit  to  recover  gold  coin  deposited  as  security 
after  its  return  was  wrongfully  refused  it  was  held* 
in  Gibson  v.  Groner,  68  N.  a  10  (1868),  that  the  plain- 
tiff could  recover  judgment  for  the  face  amount  of 
the  gold,  with  a  sufficient  amount  added  to  make 
good  the  depreciation  of  the  currency  in  which  the 
judgment  would  be  payable. 

But  this  case  was  decided  before  that  of  Bronson 
v.  Bodes,  and  the  plaintiff  did  not  ask  for  a  recov- 
ery in  coin.  The  court  plainly  regarded  itself  un- 
able to  order  payment  in  any  particular  kind  of 
money,  and  said:  **In  the  present  condition  of  the 
government  and  the  courts,  and  as  the  process  of 
the  courts  is  now  controlled,  a  plaintiff  In  execu- 
tion can  only  collect  ourrenoy«  C  «•«  (Jnited  States 
treasury  notes.** 

d.  For  damaoes  in  other  eases. 

The  validity  of  a  judgment  for  coined  dollars  on 
account  of  a  breach  of  contract  to  purchase  iron  is 
recognized  in  Thompson  v.  Butler,  06  U.  S.  OM.  24 
L.  ed.  640  (1878),  In  which  the  verdict  wasf or  95,066.17 
*^  gold,**  but  $66.17  was  remitted  and  judgment 
entered  for  $6,030  '*ln  coin.**  The  question  in  the 
Supreme  Court  of  the  CJnited  States  was  whether  or 
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The  fiinple  question  invol  red  in  the  objection 
It,  whether  then>  was  such  a  variance  between 
the  declaration  and  the  record  of  the  Calif  or- 
nia  1adfi:ment  as  required  the  trial  court  to  ex- 
clude the  latter  when  it  was  offered  in  evi- 
dence. The  declaration  alleges  that  the  plaintiff 
did,  by  the  consideration  and  Judgment  of  the 
superior  court,  etc.,  of  Ban  FraDCisco,  recover 
agaipst  the  defendant,  in  a  certain  action  for 
the  recovery  of  naoney,  the  sum  of  three  thous- 
and nine  hundred  and  three  dollars  and  forty- 
six  cents  ($3,908.46)  with  interest,  etc.,  for  her 
debt,  and  also  the  costs  taxed  at  thirteen  dol- 
lars and  fifty  cents  ($18.50).  The  Judgment, 
shown  by  the  offered  roll  is  a  judgment  order- 
ing and  adjudging  that  plaintiff  recover  against 
the  defendant  the  same  number  of  dollars  with 
interest  for  her  debt,  which  are  mentioned  in 
the  declaration,  and  the  same  number  of  dol- 
lars for  costs  which  are  mentioned  in  the  dec- 
laration. So  far,  there  is  an  exact  correspond- 
eDce  between  the  allegation  and  the  proof. 


Does  the  fact  that  the  Jodgment  set  oat  in  tht 
roll  contains  at  the  end  of  it  the  words:  "And 
that  said  sum  of  $8,916.96  and  said  interest  be 
paid  in  United  States  gold  coin,"— create  a  fa- 
tal variance?  The  declaration  seta  forth  the  re- 
covery of  a  ludgment  for  so  many  dollars:  the 
Judgment  rAll  shows  a  Judgment  for  the  recov- 
ery of  the  same  number  olT dollars.  The  only 
differenco  between  the  two  is,  that  the  latter 
directs  that  such  number  of  dollars  be  paid  in 
a  specified  kind  of  money.  We  are  inclined 
to  think  that  there  was  no  variance,  and  that 
the  direction  as  to  the  payment  "in  United 
States  gold  coin"  was  mere  surplusage. 

Before  the  decision  in  McQoon  v.  Shirk,  54 
HI.  408,  5  Am.  Rep.  122,  this  court  had  held 
that,  under  the  Acts  of  Consrress  of  February 
25.  1862,  and  July  11.  1862,  known  as  the 
••Legal  Tender  Acts,*'  a  note  or  contract  for 
the  payment  of  a  sum  of  money  specifically  in 
gold  could  be  discharged  by  the  payment  of 
the  same  sum  in  legal  tender  notes,  and  that, 


not  this  judflrmeat  for  ooln.  which  was  worth  a 
premium,  was  for  more  than  $A,000  so  as  to  oomo 
within  the  jurisdiction,  and  it  was  held  that  it  was 
not.  but  that  the  amount,  and  not  the  kind,  of 
money  determined  that  question. 

In  an  admiralty  case  dama^ea  tor  collision  caus- 
ing the  loss  of  iroods  shipped  from  a  Canadian  port 
was  estimated  at  the  value  of  the  goods  to  that  port 
In  the  currency  of  Oanada  which  was  equivalent 
In  value  to  the  gold  coin  of  the  dnlted  States.  In 
ihe  circuit  court  the  decree  was  changed  to  give  the 
value  of  the  Canadian  currency  In  legal  tender 
notes.  On  appeal  to  the  Supreme  Court  of  the 
United  States,  It  appeared  that,  by  reason  of  the 
largely  appreciated  value  of  letral  tender  notes  since 
the  decree  of  the  circuit  court  was  made,  the  libel- 
)ant,lf  that  decree  was  afflrmed,woold  receive  much 
more  than  the  estimated  value  of  the  property. 
But  the  oourt  held  that  the  decree,  being  right 
when  rendered,  could  not  be  disturbed,  and  there- 
fore It  was  affirmed.  The  Telegraph  v.  Gordon,  81 
U.ai4Wall.aG6,80Lwed.807a872).  Mr,CMtfJM»- 
tiM  Chase  and  Jvaiitu  Clifford  and  Field  dissented 
from  this  decision  on  the  ground  that  the  decree 
should  have  been  made  payable  In  coin,  and  that 
exact  Justice  would  have  been  secured  thereby. 

A  person  entitled  to  damages  payable  in  gold 
may,  if  he  chooses,  with  the  approbation  of  the 
oourt  take  a  judgment  to  be  discharged  in  cur- 
rency for  the  amount  which  would  t)e  the  equiva- 
lent In  currency  of  the  specified  amount  of  coin  as 
bullion.  Gregory  v.  Morris,  96  U.  a  619, 24  L.  ed.  74D 
(1878). 

But  Judgment  for  coin  cannot  be  rendered  in 
suits  for  unliquidated  damages,  where  there  is  no 
contract  expressly  stipulating  for  coin.  Calhoun 
V.  Pace,  87  Tex.  454  (1872). 

So  Judgment  payable  in  gold  coin  cannot  l)e  sup- 
ported in  an  action  of  tort.  Livingston  v.  Morgan, 
68  CaL  28  (1878).  This  was  an  action  for  trespass 
on  property. 

The  same  was  held  in  an  action  of  slander.  In 
Chamberlain  v.  Vance,  61  CaL  76  (1876),  where  the 
words  **gold  coin**  In  a  verdict  were  disregarded  In 
entering  Judgment. 

e.  ^br  obMffdtConi  «reatetl  by  low. 

In  United  States  v.Brie  B.  Co.,  107 U. 8. 1, 27 L. 
ad.  885  (1888),  which  was  an  action  for  a  tax  of  6  per 
oent  on  Interest  paid  In  ooln  by  the  railroad  com- 
pany to  foreign  bond  holders.  It  was  held  that  as 
the  paymenu  were  all  made  In  pounds  sterling, 
the  oomputations  must  neewsarfly  be  on  that  basis, 
89L.B.A. 


and  that  If  there  were  any  difference  In  valae  be- 
tween coin  and  correnoy  It  would  be  proper  to 
render  the  Judgment  for  the  coin  or  its  equivalent 
in  currency,  but,  as  there  was  then  no  such  dif- 
ference, a  general  Judgment  for  the  amount  doe 
was  all  that  was  necessary. 

A  Judgment  for  duties  on  Imports  was  held  in 
Sun  Cheong-Kee  v.  United  States,  70  U.  &  8  WalL 
890, 18  L.  ed.  72  (1866)i  to  be  property  amended  dur- 
ing the  term  to  make  It  "payable  In  gold  and  sil- 
ver coin  for  duties.**  It  was  said  that  this  merely 
declared  the  legal  effect  of  the  Judgment,  as  only 
gold  and  silver  would  be  received  for  duties,  and, 
although  the  amendment  was  unnecessary.  It  did 
not  make  the  Judgment  invalid. 

So  Judfrmeot  for  taxes,  which,  by  state  statute, 
were  payable  only  in  gold  and  silver  ooln,  waa  ren- 
dered to  be  payable  in  such.  In  Lane  County  v. 
Oregon,  74  U.  8. 7  WaU.  71, 19  L.  ed.  101  (1800). 

f.  fbrecMCt. 

Upon  entry  of  Judgment  on  a  promissory  note 
payable  in  goJd  or  silver,  it  was  ordered  in  Phillips 
V.  Dugan,  21  Ohio  St.  466, 8  Am.  Bep.  60  (1871),  to  be 
made  for  payment  in  coin,  and  not  for  currency 
equivalent  in  value,  but  the  Judgment  for  costs 
was  ordered  separately  without  any  provision  for 
payment  in  coin. 

Judgment  on  a  draft  payable  In  gold,  entered 
In  Chrysler  v.  Kenois,  48  N.  Y.  200  aOTO),  was  made 
payable  In  coin  with  the  costs  payable  in  currency. 

The  same  form  of  Judgment  was  adopted  In  Kel- 
logg Y.  Sweeney,  46  N.  7.  201,  17  Am.  Bep.  d3S 
(1871),  in  case  of  a  loss  of  ooln  by  theft  from  a 
hotel. 

In  Hlttson  v.  Davenport,  4  Colo.  160(1878),  a  Judg- 
ment on  a  note  stipulating  for  payment  in  gold 
was  amended  so  as  to  make  the  recovery  payable 
In  **gold  dollars"  and  costs  'in  lawful  money.** 

It  was  held,  in  Carpentler  v.  Atherton.  25  Gsl. 
664  a864),  that  the  Judgment  for  costs  In  such  a 
case  might  also  be  made  payable  In  the  kind  of 
money  stipulated  in  the  contract  sued  upon. 

That  Judgment  ^'should  have  been  entered  In  oo(n 
for  that  amount  with  costs**  b  the  decision  In  But- 
ler V.  Horwlta,  74  U.  8.  7  WalL  258,  19  L.  ed.  149 
(1860),  In  caae  of  a  contract  to  pay  In  gold  and  sil- 
ver.  Nothing  more  definite  Is  said  as  to  the  me 
dium  In  which  payment  of  oosts  Is  to  be  made,  or 
to  distinguish  the  costs  from  the  other  part  of  the 
Judgment  In  this  particular. 

So  in  Sun  Cheong-Kee  v.  United  States,  TO  U.  8. 8 
WaU.  820, 18  Lw  ed.  IS  (180B).  Judgment  for  a  apeoifled 
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tD  a  suit  upon  inch  a  note  or  contract,  judg- 
ment conld  be  entered  up  for  the  amount  due 
apon  the  face  of  the  instrument,  and  that  the 
▼alue  of  gold  over  legal  tender  notes  was  not 
a  subject  for  consideration  In  an  action  brought 
on  such  a  note  or  contract  But  these  prior 
decisions  were  overruled  in  McGoon  ▼.  Shirks 
9upra,  because,  after  their  rendition,  the  Su- 
preme Court  of  the  (Jnited  States  decided  the 
cases  of  Bronton  v.  Rades,  74  U,  8.  7  Wall. 
229,  19  L.  ed.  141,  and  Butler  v.  ffarmU,  74 
U.  S.  7  Wall  258. 19  L.  ed.  149.  taking  a  con- 
trary yiew;  and  the  construction  given  by  that 
court  to  an  act  of  congress  was,  of  course, 
binding  upon  this  court.  Accordingly,  the 
Bron9on  Gate  and  the  BuUer  Case  were  fol- 
lowed in  the  MeOoon  Que,  In  the  latter  the 
question  was,  whether  a  note  payable  in  terms, 
Id  American  gold,  and  executed  after  the  pas- 
sage of  the  Le^ral  Tender  Act  of  February  25. 
1862.  could  be  discharged  by  a  tender  of  United 
States  treasury  notes;  and  the  Broneon  Cass 
was  there  construed  as  holding  that  an  express 
<x>ntract  to  pay  coined  dollars  could  only  be 


satisfied  by  the  payment  of  coined  dollars;  and 
the  Butler  due  was  construed  as  holding  that, 
when  it  appears  to  be  the  clear  intent  of  a  con- 
tract that  payment  or  satisfaction  shall  be 
made  in  gold  and  sUver,  damages  should  be 
assessed  and  judgment  rendered  accordingly; 
and,  after  thus  construing  the  two  federal  de- 
cisions, we  said  in  the  licOoon  Case:  "The 
note  was  payable  in  American  gold,  and  in 
that  medium  alone,  without  the  consent  of 
the  payee,  could  it  be  paid  and  satisfied.  The 
court  erred  in  holding  the  tender  of  treasury 
notes  sufficient,  and  a  compliance  with  the 
contract,  and  for  this  error  the  decree  must  be 
reversed." 

In  Hepburn  t.  Oriitcold,  75  U.  S.  8  Wall. 
603,  19  L.  ed.  518,  the  Supreme  Court  of  the 
United  States  held  that  the  Legal  Tender 
Acts  of  1862  and  1868,  making  United  States 
notes  a  legal  tender  in  payment  of  all  debts, 
public  and  private,  were  unconstitutional  so 
far  as  they  applied  todebts  contracted  before  the 
passage  of  those  acts;  that,  before  February 
25  1862,  all  contracts  not  expressly  stipulating 


sum  *^7able  In  Rrold  ooln  for  dutlen.  with  oosts,** 
was  rendered  without  any  further  specification  as 
to  thecoBCs. 

These  cases  leave  the  subject  of  costs  somewhat 
UDSiHtled  In  respect  to  the  kind  of  money  In  which 
they  shall  be  ordered  to  be  paid.  None  of  the 
other  cases  have  ansrthlng  to  say  on  this  point. 

IL  PieadlnoB  and  procedure. 

Like  the  case  ofBrnLrono  v.  Woodward,  nearly 
all  the  other  cases  on  the  subject  have  held  it  to  be 
necessary  to  ask  for  srold  or  silver  in  the  com- 
plaint in  order  to  be  entitled  to  a  Judgment  there- 
for. 

Thus,  on  a  default  judjnnent  an  entry  for  gold 
isoin  IS  invalid  where  the  complaint  did  not  pray 
for  it  and  the  summons  did  not  say  that  such  }udff- 
ment  would  be  taken.  Lamping  v.  Hyatt,  27  Oal. 
09  0894). 

That  the  complaint  must  make  a  case  under  the 
specific  contract  act,  which  permits  a  judsrment  in 
g-old  coin,  was  also  decided  in  McComb  v.  Keed,  S8 
CaL  281, 87  Am.  Deo.  116  (1866),  and  an  allegation  of 
the  convenlon  of  gold  into  **ca8b**  and  **money** 
is  insufficient  to  support  such  judgment. 

But  the  mere  fact  that  a  Judgment  is  entered  by 
default  is  not  sufficient  to  prevent  making  it  pay- 
able in  gold  coin  when  other  requisites  exist. 
Harding  v.  Gowing,  S8  OaL  212  (1866). 

Where  no  issue  was  raised  by  the  pleadings  in  an 
action  of  contract,  as  to  whether  plaintlff^s  de- 
mand was  payable  in  gold  coin,  and  the  plaintiff 
made  no  averment  on  that  point,  the  words  '^gold 
coin**  In  a  verdict  are  mere  surplusage  to  be  disre- 
garded in  entering  Judgment.  Watson  v.  San 
Francisco  &  H.  B.  B.  Oo.  60  Gal.  688  a876). 

In  case  of  Smith  v.  Peabody,  it  was  held  by  Judge 
Daniels,  at  special  term  in  Buffalo  in  1870,  that 
judgment  for  coined  dollars  on  foreclosure  of  a 
mortgage  payable  only  in  coin  would  not  be  ren- 
dered, unless  a  demand  for  coined  dollars  was 
made  in  the  complaint,  and  that  to  order  Judgment 
for  coined  dollars  would  exceed  the  relief  de- 
manded. 

So  m  Llllle  ▼.  Sherman,  89  How.  Pr.  287  (1870),  it 
was  decided  by  Judge  D wight 'at  a  special  term 
that  a  motion  to  amend  a  Judgment  of  foreclosure 
and  sale  upon  a  mortgage  directing  payment  in 
gold  would  be  denied,  because  there  was  no  am- 
biguity in  the  terms  of  the  decree,  and  the  term 
**dollar8**  there  used  meant  only  dollars  in  legal 
tender  money. 
%d  L.  R.  ^. 


These  two  cases  last  named  are  dted  and  disap- 
proved in  Ranaford  v.  Marvin,  6  Abb.  Pr.  K.  S.  4SS 
(1870\  in  which  Hasten,  X,  at  a  special  term  of  the 
Buffalo  superior  court,  decided  that  a  judgment 
for  a  specified  number  of  "dollars,**  without  sped- 
fsing  the  kind  of  money  in  which  it  should  be  paid, 
could  not  be  discharged  by  a  tender  of  the  speci- 
fied amount  in  legal  tender  notes,  where  the  reoord 
showed  that  the  complaint  was  tMsed  upoo  a  con- 
tract which  was  payable  only  in  coin,  and  that  the 
word  ^'dollars**  in  the  Judgment  meant  coined  dol- 
lars, and  that  the  contract  was  not  merged  in  the 
judgment  for  the  purpose  of  determining  what 
kind  of  money  should  be  paid. 

The  verdict  need  not  make  a  specification  as  to 
the  kind  of  money  to  be  paid  in  order  to  permit  a 
Judgment  for  gold  coin  in  an  action  on  a  contract 
specifically  calling  for  such  pasrment,  the  right  to 
which  also  is  shown  by  the  pleadings.  Wlnans  v.. 
Ha88ey,48Cal.684Cl874). 

An  injunction  is  not  the  proper  remedy  for  eiTor«. 
if  error  exists,  in  a  Judgment  for  gold  and  silver 
coin.    Windlsoh  v.  Qussett,  80  Tex.  744  (1868). 

In  MUler  v.  Tyler,  68  N.  Y.  477  (1874),  it  does  not. 
appear  that  any  express  provision  was  made  for 
payment  in  coin  by  the  mortgage  which  was  there 
foreclosed.  But  it  was  declared  that  the  reoonsld- 
oration  of  the  legal  tender  question  by  the  8u^ 
preme  Court  of  the  United  States  with  a  result  ad» 
verse  to  its  first  Judgment  did  not  affect  existing 
Judgments  of  state  courts.  Therefore,  one  who- 
had  paid  in  coin  the  amount  called  for  by  a  Judg> 
ment  of  foreclosure  while  the  first  legal  tender  de> 
cision  was  in  force  was  denied  the  right  to  recover 
back  the  amount  of  the  premium  on  gold  after 
that  decision  was  overruled  by  the  Supreme  Court 
of  the  United  States.  The  question  arose,  bow- 
ever,  on  a  motion  to  vacate  the  order  by  which  the 
foreclosure  decree  was  amended,  to  include  a  pro- 
vision for  payment  in  coin,  and  the  court  held 
that  Che  decision  of  such  motion  was  not  reviewable 
on  appeal. 

It  appears  from  the  review  of  the  decisions  that 
they  fully  support  all  that  Is  said  in  the  above  caM! 
of  BsiiFOBD  V.  WooDWABD  in  respect  to  Judg- 
roents  payable  in  coin.  The  result  of  the  author- 
ities clearly  is,  that  a  plaintiff  may  have  his  Judg- 
ment specifically  provide  for  payment  in  coin  if 
his  contract  or  other  cause  of  action  expressly 
calla  for  such  money,  and  he  demands  it  in  his  com- 
plaint* B.  A«  R. 
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otherwise,  were  !n  legal  effect  contracts  for 
the  payment  of  coin,  and  that  under  the  con- 
stitution the  parties  thereto  were  respectively 
entitled  to  demand  and  hound  to  pay  the  sums 
due,  according  to  their  terms,  in  coin,  not- 
withstanding the  provision  in  the  Legal  Tender 
Acts  making  United  States  notes  a  legal  tender 
in  payment  of  such  debts.  Following  the 
Heptmrn  Case,  this  court  held  in  Morrow  ▼. 
Bainey,  58  HI.  857,  and  Ohamblinv.  Blair,  Id. 
885,  that  contracts  for  the  payment  of  money, 
made  before  the  passage  of  the  Legal  Tender 
Acts,  had  reference  to  coined  money  "and 
could  not  be  discharged,  unless  by  consent, 
otherwise  than  by  tender  of  the  sum  due  in 
coin." 

Subsequently  the  Legal  Tender  Cases  {Knox 
▼.  Lee  and  Parker  v,  Davis)  79  U.  8.  12  Wall. 
457,  30  L.  ed.  287,  overruled  the  case  of  Hep- 
hum  V.  Oriswold,  supra,  so  far  as  it  held  the 
le^al  tender  acts  to  be  unconstitutional  as  ap- 
plied to  contracts  made  before  the  passage  of 
those  acts;  and,  bv  consequence,  the  decisions 
in  58  ni.,  also  so  holding,  were  rendered  nuga- 
tory as  authorities  upon  that  point.  The  Legal 
Tender  Cases,  79  U.  8.  12  Wall.  457,  20  L.  ed. 
287,  held  that  the  legal  tender  acts  were  con- 
stitutional as  applied  to  contracts  made  before, 
as  well  as  to  contracts  made  after,  the  passage 
of  those  acts;  but  we  do  not  understand  that 
the  decision  of  the  Legal  Tender  Cases,  so  called, 
overruled  the  cases  of  Branson  v.  Bodes  and 
Butler"^.  Horwitz.  The  Legal  Tender  Cases  de- 
cided that  contracts  payable  in  money,  whether 
made  before  or  after  the  passage  of  the  legal 
tender  acts,  could  be  discharged  by  the  tender 
of  United  States  treasury  notes,  popularly 
known  as  "greenbacks;"  but  they  did  not  de- 
cide that  contracts  specifically  payable  in  gold 
and  silver  coin  could  not  be  enforced  as  such. 
It  was  only  contracts  payable  in  money  gener- 
ally, without  specifyftag  gold  and  silver  coin, 
which  were  therein  referred  to.  The  decision 
in  those  cases  recognizes  two  kinds  of  money  as 
legal  tender  in  the  payment  of  debts,  first,  gold 
and  silver  coin,  second,  treasury  notes  made  le- 

fal  tender  by  act  of  congress.  It  was  therein 
eld  that  all  debis,  which  the  contract  of  the 
parties  did  not  make  payable  in  coin,  could  be 
discharged  in  legal  tender  notes,  but  the  right 
to  make  and  enforce  contracts  for  payment  in 
coin  was  not  denied.  Mr.  Justice  Strong,  who 
wrote  the  opinion  in  the  Legal  Tender  Cases, 
expressly  says:  "  We  speak  now  of  contracts 
to  pay  money  generally,  not  contracts  to  pay 
some  speciflcallv  defined  species  of  money." 

The  case  of  Sronson  v.  Bodes,  supra,  is  rec- 
ognized as  authority  in  Trebileock  v.  Wilson,  79 
U.  S.  12  Wall.  687,  20  L.  ed.  460,  decided  a 
year  after  the  Legal  Tender  Cases  were  decided. 
In  Trebilcoek  v.  Wilson,  the  question  arose, 
whether  a  note  payable  by  its  terms  in  specie 
could  be  satisfied,  against  the  will  of  the 
holder,  by  the  tender  of  notes  of  the  United 
States  declared  by  the  Act  of  February  25, 
1862,  to  be  a  legal  tender  in  payment  of  debts, 
and  it  was  there  held  that  the  use  of  the  term 
"  in  specie"  did  not  assimilate  the  not«  to  a 
note  payable  in  chattels,  but  that  those  words 
were  descriptive  of  the  kind  of  dollars  in  which 
the  note  was  payable,  "there  bein^  different 
kinds  in  circulation,  recogniaed  by  law;"  and, 
after  stating  the  meaning  of  the  words,  '*  in 
B9  L.R.  A. 


specie,"  to  be  "that  the  desi^ated  number  of 
dollars  in  the  note  shall  be  paid  in  so  manvgold 
or  silver  dollars  of  the  coinage  of  the  United 
States.*'  the  court  says:  "This  being  the  mean- 
ing of  the  term  'in  specie,'  the  case  is  brought 
directly  within  the  decision  of  Bronson  v. 
Bodes,  where  it  was  held  that  express  con- 
tracts, payable  in  gold  or  silver  dollars,  conli] 
only  be  satisfied  by  the  payment  of  coined  dol- 
lars, and  could  not  be  discharged  by  notes  of 
the  United  States  declared  to  be  a  legal  tender 
in  payment  of  debts.  The  several  coinage  acts 
of  congress  make  the  gold  and  silver  coins  of 
the  United  States  a  legal  tender  in  all  pay- 
ments, according  to  their  nominal  or  declared 
values.  ...  As  the  Act  of  1862  ...  has 
been  sustained  by  the  recent  decision  of  tiiis 
court  (79  U.  S.  12  Wall.  457,  20  L.  ed.  287),  as 
valid  and  constitutional,  we  have,  according 
to  that  decision,  two  kinds  of  money,  essen- 
tially different  in  their  nature,  but  equally  law- 
ful. It  follows,  from  tbat  decision,  that  con- 
tracts payable  in  either  or  for  the  possession  of 
either,  must  be  equally  lawful  and,  if  lawful, 
must  be  equally  capable  of  enforcement.  .  .  . 
We  shall  find  little  difficulty  in  holding  that  it 
(the  Act  of  1862)  was  not  intended  to  interfere 
in  any  respect  with  existing  or  subsequent 
contracts  payable  by  their  express  terms  in 
specie;  and  that  when  it  declares  that  the 
notes  of  the  United  States  shall  be  lawful 
money,  and  a  legal  tender  for  all  debts,  it 
means  for  all  debts  which  are  payable  in 
money  generally.  .  .  .  The  20th  section  of  the 
Act  of  1792  .  .  .  has  reference  to  the  coina 
prescribed  by  the  act,  and  when,  by  the  cre- 
ation of  a  paper  currency,  another  kind  of 
money,  expressed  by  similar  designations,  was 
sanctioned  by  law  and  made  a  tender  in  pay- 
ment of  debts,  it  was  necessary,  as  stat^  in 
Bronson  v.  Bodes,  to  avoid  ambiguity  and  pre- 
vent a  failure  of  Justice,  to  allow  judgments 
to  be  entered  for  the  payment  of  coined  dollars, 
when  that  kind  of  money  was  specifically 
designated  in  the  contracts  upon  which  suits 
were  brought."  Accordingly,  in  the  Trebilcoek 
Case,  the  iuVigment  of  the  supreme  court  of 
Iowa,  holding  that  a  tender  of  greenbacks  or 
United  States  legal  tender  notes  in  payment 
of  the  note  payable  in  specie  was  legal  and 
sufficient,  was  reversed. 

Still  later,  in  Gregory  y.  Morris,  96  U.  S.  619. 
24  L.  ed.  740.  the  Supreme  Court  of  the  United 
States  again  recognized  the  case  of  Bronson  v. 
Bodes,  and  referred  to  it  as  holding  that  a  con- 
tract for  the  payment  of  gold  coin  is  "an 
agreement  to  deliver  a  certain  wei.icht  of  stand- 
ard gold,  to  be  ascertained  by  a  count  of  coins, 
each  of  which  is  certified  to  contain  a  definite 
proportion  of  that  weight,"  and  that  Judgment 
may  be  rendered  upon  such  a  contract  payable 
in  coined  dollars;  and  it  was  held  in  the  Oreg- 
ary  Case  that  an  instruction,  telling  the  Jury 
that  "no  agreement  or  contract  to  pay  a  cer- 
tain number  of  dollars  In  gold  can  be  en- 
forced," was  properly  refused  as  being  in  con- 
flict with  Bronson  v.  Bodes. 

Hence,  any  language  used  in  Beinback  v. 
Orabtree,  Tt  111.  1S3,  which  can  be  construed 
as  holding  that  a  contract  payable  in  gold  may 
be  paid  at  the  option  of  the  debtor,  and  against 
the  will  of  the  creditor,  in  any  currency  which 
the  general  government  has  dedarad  to  be  a 
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l^:al  teDder  Id  tbe  payment  of  debts,  must  be 
legarded  as  being  in  conflict  wUb  the  federal 
'decisions,  and  is  not  binding  as  authority, 
fiucb  language  was  used  inadyertently,  and  was 
in  conflict  with  the  case  of  MeOoon  v.  Shirk, 
Miipra,  which  was  evidently  overlooked. 

We  conclude  that  "express  contracts  to  pay 
coined  dollars/'  where  creditors  insist  upon 
their  enforcement,  "can  be  satisfied  only  by 
the  tender  of  payment  of  coined  dollars,  and 
Judgments  in  suits  broucrht  on  such  contracts 
may  be  entered  for  coined  dollars  and  parts  of 
coined  dollars,  such  contracts  not  being  within 
the  Legal  Tender  Acts."    15  Am.  &  Eng. 
Encyclop.  Law,  p.  705,  and  cases  in  noUs;  1 
Freem.  Judgm.  4th  ed.  §  8,  and  cases  in  notes. 
Bui  it  is  only  where  the  contract  calls  for  the 
payment  of  &e  debt  in  gold  coin  that  the 
iudgment  should  be  rendered  for  coined  dol- 
lars.    In  the  case  at  bar,  it  appears,  from  a 
reference  to  the  judgment  roll  of  the  California 
court,  where  the  complaint  in  the  action  is  set 
out  in  full,  that  the  notes,  upon  which  the  suit 
was  brought  in  the  California  court,  are  de- 
scribed as  notes  for  the  payment  of  so  many 
dollars,  and  not  as  notes  for  the  payment  of  so 
many  dollars  in  "United  States  goldcoin."    The 
judgment,  by  the  use  of  the  words,  "and  that 
said  sum   of  $8,916.98  and  said  interest  be 
paid  in  United  States  gold  coin,"  goes  beyond, 
and  is  not  authorized  by,  the  allegations  of  the 
complaint  in  regard  to  the  terms  of  the  note. 
The  judgment  is  complete  in  itself  without 
the  add^  words  as  to  the  mode  of  payment; 
because  it  is  therein  adjudged  that  plaintiff  do 
have  and  recover  of  and  from  the  defendant 
the  sum  of  $3,908.46  with  interest,  etc.,  to- 
gether with  costs,  etc.,  amounting  to  the  sum 
of  $18.50,  before  the  added  words  are  reached. 
Their  omission  would  detract  nothing  from  the 
Bufflciency  of  the  judgment. 

In  Waison  y.  San  Francisco  d  H.  B.  B.  Oo,, 
50  Cal.  528,  the  verdict  and  judj^mentwere  for 
gold  coin;  there  was  no  allegation  Id  the  com- 
plaint warranting  a  recovery  in  eold  coin;  the 
Code  of  Civil  Procedure  in  Cali^mia  requires 
tbe  judgment  to  conform  to  the  verdict;  and 
tbe  supreme  court  of  California  there  held 
that,  "if  the  verdict  goes  beyond  tbe  issues 
raised  by  the  pleadings,  and  passes  upon  an 
extraneous  fact  not  embraced  therein,  it  is 
void  pro  tanto,  and  the  surplus  matter  may  be 
disregarded  in  entering  the  judgment."  The 
court  in  that  case  proceeds  to  say:  "In  this 
case  there  was  no  issue  as  to  whether  plaintiff's 
demand  was  payable  in  gold  eoin,  and  the 
complaint  contains  no  averment  on  that  point. 
The  words  'gold  coin'  in  the  verdict  are,  there- 
fore, mere  surplusage,  and  should  have  been 
disregarded  in  entering  the  judgment."  To 
the  same  effect  is  Oharnberlin  v.  Vance,  51  Cal. 
75. 

This  ruling  Is  applicable  here,  as  the  judg- 
nieni  sued  upon  was  rendered  in  California. 
It  is  manifest  that  the  Judgment  sued  upon, 
beiDg  a  judgment  bv  default,  went  beyond 
Hie  issue  raised  by  the  complaint  in  ordering 
the  judgment  to  be  paid  in  gold  coin,  and  to 
tbat  extent  is  void.  The  defendant  below  made 
this  very  objection  to  the  admission  of  the 
judement  roll.  The  record  shows  that  he  oh- 
"^ected  to  its  admission  upon  the  following 
ground,  among  others:    "That  tbe  said  judg- 


ment  roll  shows  a  void  judgment  in  this,  that 
the  judgment  therein  shown  appears  to  have 
been  rendered  by  default  in  an  action  where 
the  complaint  of  the  plaintiff  showed  no  prom- 
ise or  undertaking^  of  the  defendant  to  pay 
any  sum  in  gold  com,  but,  notwithstanding  this 
fact,  judgment  was  entered  therein  for  a  sum 
of  money  payable  in  gold  coin."  We  think 
that  the  objection  was  valid  as  to  that  part  of 
the  judgment  which  directs  payment  to  be 
made  in  gold  coin,  but  not  as  to  the  whole 
judgment 

A  judgment  of  a  court  of  another  state, 
adjudicating  a  matter  not  presented  by  the 
pleadings  or  within  the  issue,  is  void  even  in  a 
collateral  proceeding.  Bey7iM»  v.  Stockton,  48 
N.  J.  £q.  211.  If  the  whole  judgment  is 
void  when  all  the  matters  adjudicated  by  it  are 
outside  of  the  issue,  then,  when  two  matters 
adjudicated  upon  by  a  judgment  are  shown 
upon  the  face  of  the  judgment  record  to  be 
easily  and  naturally  separable,  and  one  of  them 
to  be  within  the  jurisdiction  of  the  court,  and 
the  other  to  be  beyond  its  jurisdiction,  the 
judgment  may  be  held  to  be  valid  as  to  the 
former  matter,  and  void  as  to  the  latter.  In 
such  case,  the  judgment  will  be  sustained  so 
far  as  it  adjudges  what  the  court  has  the 
power  to  adjudge  as  being  within  the  issue, 
and  will  be  void  so  far  as  it  attempts  to  adju- 
dicate upon  what  is  beyond  its  power  as  being 
outside  of  the  issue.  This  principle  was  ap- 
plied in  the  late  case  of  People  v.  Seelye,  146  HI. 
189,  where  the  Judgment  of  a  probate  court, 
approving  the  account  of  a  guardian  which 
appeared  iu  the  record  to  be  a  part  of  the 
judgment  itself,  was  sustained  in  a  collateral 
proceeding  as  to  a  part  of  the  items  of  tbe  ac- 
count which  the  court  had  the  power  to  pass 
upon,  but  was  held  to  be  void  as  to  the  items 
which  were  beyond  the  jurisdiction  of  tbe 
court 

The  Judgment  sued  upon  in  the  present  ac- 
tion bemgvoid  only  as  to  the  last  clause,  which 
directs  the  mode  of  payment,  and  being  valid 
as  to  that  portion  of  it  which  adjudges  that 
the  plaintiff  should  recover  the  sum  of  po  many 
dollars  generally,  it  follows  that  there  was  no 
such  variance  as  is  insisted  upon,  because  tbe 
declaration  correctly  declares  upon  the  valid 
portion  of  the  Judgment  according  to  its  legal 
effect. 

It  is  difficult  to  see  how  the  defendant  below 
could  have  been  injured  by  the  action  of  tbe 
court  in  admitting  the  judgment  roll  from 
California.  In  th&  action  of  debt  upon  the 
California  judgment,  the  trial  court  rendered 
Judgment  against  defendant  for  the  sum  of  a 
certain  number  of  dollars  without  any  direc- 
tion that  it  be  paid  in  any  particular  kind  of 
money.  The  defendant  has  not  been  required 
to  pay  the  judgment  in  United  States  gold  coin. 
The  judgment  against  him  being  a  judgment 
for  the  payment  of  dollars  generally,  he  can 
discharge  it  in  either  one  of  the  two  lawful 
kinds  of  money,  that  is  to  say,  either  by  pay- 
ing gold  and  silver  coin,  or  by  paying  lei^al 
tender  notes.  The  plaintiff,  by  taking  a  judg- 
ment payable  in  dollars  generiuly,  has  waived 
his  right  to  insist  upon  payment  "in  United 
States  gold  coin." 

Counsel  for  i^aintiff  in  error  claim  that  a 
Judgment  is  a  contract    Some  courts  have 
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beld  that  a  Judgment  is  a  contract,  and  others 
have  held  that  it  is  not  a  contract.  1  Freem. 
Judgm.  g  4:  1  Black,  Judsm.  ^§  7-11.  The 
doctrine  of  this  court  is  that  a  judgment  is 
not  a  contract.  WilUcmaY,  Waldo,il\\.2^; 
Bae  ¥.  EtUbeH,  17  Dl.  672;  1  Black,  Jud^m. 
g  10,  and  natei.  But,  even  If  the  Judgment 
here  sued  upon  be  a  contract,  we  see  no  reason 
why  the  party  seeking  to  enforce  it  may  not 
waive  the  provision  requiring  payment  to  be 
made  in  gold  coin,  and  give  the  debtor  the 
privilege  of  paying  in  any  kind  of  money 
which  is  legal  tender  under  the  acts  of  con- 
gress. The  authorities  hold  that  contracts  pay- 
able in  gold  coin  must  be  satisfied  in  that 
medium  unless  another  mode  of  satisfaction 
meets  with  the  consent  of  the  creditor.  With 
his  consent  tbey  ma^  he  satisfied  in  legal  ten- 
der notes.  The  prohibition  against  the  satisfac- 
tion of  a  contract  payable  in  gold  coin  by  the 
payment  of  any  other  medium  than  gold  coin 
only  applies  where  the  satisfaction  in  another 
medium  than  that  of  gold  coin  is  against  the 
will  of  the  creditor.  If  the  creditof  does  not 
choose  to  take  a  judgment  payable  in  coined  dol- 
lars, the  debtor  is  not  injured,  as  then  he  may 
pay  in  either  coined  dollars  or  legal  tender 
notes. 

Counsel  for  plaintifif  in  error  inyokes  the 
well-settled  rule,  that  debt  will  not  lie  on  any 
obligation  except  one  for  the  payment  of  a  sum 
specifically  certain,  and  insists  that  the  clause 
as  to  payment  in  United  States  gold  coin  does 
not  call  for  the  payment  of  money  or  a  sum 
certain,  but  for  the  payment  of  an  unliqui- 
dated amount  to  be  determined  according  to 
the  fluctuations  of  the  gold  market.  Even  if 
the  clause  in  Question  be  regarded  as  a  valid 
part  of  the  judgment,  we  are  unable  to  agree 
with  counsel  upon  this  point.  We  regard  an 
obligation  to  pay  "in  United  States  gold  coin" 
as  an  obligation  to  pay  in  money,  or  an  agree- 
ment to  deliver  a  certain  weight  of  standard 


gold  ascertainable  by  count  of  coins  made  I^ga} 
tender  by  statute.  A  contract  for  the  pay- 
ment of  so  many  dollars  in  gold  and  silver  is  a 
contract  for  the  direct  jMiyment  of  money,  and 
the  judgment  in  a  suit  thereon  should  be  en- 
tered for  coined  dollars  and  parts  of  dollars 
when  such  is  the  will  of  the  creditor.  Hart  v. 
Flynn,  8  Dana,  191;  Dewing  v.  Sean,  78  U. 
R.  11  Wall.  879.  20  L.  ed.  189.  We  do  not  re- 
gard the  case  of  Mix  ▼.  Nettleton,  29  HI.  245. 
where  it  was  held  that  an  action  of  debt  would 
not  lie  upon  a  doe  bill  for  so  many  dollars  pay- 
able in  county  orders,  as  having  any  applica- 
tion here. 

It  is  claimed  that  the  judgment  here  la  for 
too  large  an  amount  The  judgment  in  tue 
circuit  court  was  for  $8,916.96  debt  and  $280 
damages  or  interest  In  the  appellate  court 
the  defendant  in  error  remitted  $6,  and  judg- 
ment there  should  have  been  entered  for 
$8,916.96  debt  and  $274  damagea.  but,  as  mat- 
ter of  fact,  the  clerk  entered  up  judgment  af- 
firming the  judgment  of  the  circuit  court  for 
$8,916.96  debt  and  $276  damages,  the  latter 
amount  being  too  lar^e  by  one  dollar.  There 
was  here  what  was  dearly  a  clerical  mistake 
in  putting  the  figures  $276  instead  of  $274. 
As  the  judgment  of  the  appellate  court  shows 
upon  its  face  that  the  defendant  '*Temitted  the 
sum  of  $6  from  the  judgment  entered  in  the 
lower  court,"  and  as  the  record  of  the  lower 
court  is  before  us  showing  that  the  judgment 
for  damages  there  was  $280,  there  is  that  in 
the  record  and  upon  the  face  of  the  Judement 
itself  by  which  the  latter  can  be  amended,  and 
the  mistake  of  the  clerk  rectified.  We  are  in- 
clined to  think,  therefore,  that  we  have  the 
power  to  correct  the  judgment  of  the  appellate 
court  in  the  respect  thus  indicated.  It  is  ac- 
cordingly so  ordered. 

ITie  judgment  of  the  AppeUate  Court  wiU  be 
affirmed  for  $3,916.96  debt  and  $274  damages, 
and  costs; 
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OVERSEERS  OF  PUBLIC  SCHOOLS. 

aro  Pa.  257.) 

A  school  is  not  a  purely  public  chatrity.so 
that  the  propeirty  used  for  it  ia  eacempt 
from  tazatioii*  when  conducted  by  a  master 
as  a  businesB  enterprise,  under  a  contract  by 
which  he  pays  one  eighth  of  the  flrroes  receipts 
from  tuition  to  the  corporation  owning  the  prop- 
erty, and  reoeiTes  tuition  for  all  pupils,  although 
the  corporation,  which  was  organized  to  con- 
duct a  school  for  the  rich  at  reasonable  rates,  and 
for  tbe  poor  gratuitously.  Itself  pays  the  tuition  of 
a  small  part  of  the  pupils  out  of  income  received 
from  endowments  and  legaclei» 

(October  7, 18BB.) 


NoTE.~Asto  the  efteot  of  using  property  of  an 
educational  institution  for  revenue,  upon  its  right 
to  exemption  from  taxation,  see  noU  to  Book 
Agents  of  Methodist  Bpisoopal  Ghurch,  South,  v. 
Blnton  (Tenn.)  10  L.  B.  A.  280. 
29  L.  R.  A. 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Court  of  Common  Pleas  rio.  8  for 
Philadelphia  County  in  favor  of  defendant  in 
an  action  brought  to  enforce  payment  of  taxes. 
Bt  versed. 

The  conclusions  of  the  referee,  Mr.  J. 
Levering  Jones,  were  as  follows: 

The  William  Penn  Charter  School  is  an 
academy  or  institution  of  learning,  founded, 
endowed,  and  maintained  by  public  or  private 
charity,  and  is  therefore,  so  far  as  the  buildinea 
situate  at  No8.  8  and  12  South  Twelfth  street, 
and  the  land  annexed  thereto,  necessary  for  the 
enjoyment  of  said  buildings,  exempt  from  tax- 
ation by  the  citj  of  Philadelphia. 

The  exemption  from  taxation  of  a  public 
educational  institution  sustained  subsequently 
by  charitable  gifts,  rests  upon  two  grounds: 

1.  The  relief  that  is  afforded  tbesute  in  the 
reduction  of  the  burden  imposed  upon  it  in  the 
education  of  its  youth; 

2.  An  acknowledgment  of  that  generoua 
spirit  of  humanity,  ^that,  speaking  from  the 
heart,  gives  something  for  the  benefit  or  good 


See   also   30   L.   R.   A.   232;    38    L.   R.    A.  .301;    40   L.   R.   A.    llOj    43   L.   R.   A.    490. 
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of  the  public,  not  contaminated  by  the  expecta- 
tion of  pecuniary  returna. 

The  latter  ground,  howcTer,  la  the  funda- 
mental one,  and  upon  it  the  doctrine  of  exemp- 
tion really  resta. 

A  private  school  sapported  by  private  meana, 
havine  no  public  object  in  view,  but  con- 
ducted solely  for  the  advantage  and  convenience 
of  thoae  in  control,  or  tboee  availing  themselves 
of  the  instruction  given,  may  relieve  the  local 
government  of  some  of  the  expenses  incidental 
to  the  education  of  its  children,  but,  the  essen- 
tial quality  of  charity  being  absent  from  their 
creation  and  maintenance,  they  are  properly 
aubiects  of  taxation. 

The  founder  of  the  William  Penn  Charter 
School  had  as  his  primary  thought  the  educa- 
tion of  those  children  whose  parents  were  un- 
able to  pay  for  their  tuition.  An  advocate  of 
educating  the  youth  of  all  classes,  it  was  to  the 
poor  that  his  attention  waa  in  this  instance 
particularly  directed.  The  terms  of  his  grant 
fully  indicate  this,  for  he  says,  "those  unable 
to  pay  for  tuition  are  to  be  educated  gratis,  and 
the  rich  at  reasonable  rates."  He  wisely  pro- 
vided for  the  support  of  the  school  to  be  de- 
rived from  gifts  and  legacies,  and  by  those 
possesaiDg  wealth  whose  children  should  attend 
it  for  instruction.  The  main  purpose  of  his 
plan  has  been  a  permanent  and  continuing  in- 
fluence in  the  career  of  the  school.  The  services 
rendered  by  its  managers,  the  endowments  it 
has  received,  and  the  manner  in  which  it  has 
been  conducted,  have  all  been  expressive  of 
the  original  aim. 

Now  the  William  Penn  Charter  School  rests 
npon  a  charitable  foundation.  This  is  evident 
from  the  study  of  its  charter. 

It  baa  been  endowed  by  charitable  gifts  and 
bequests,  aud  has  always  been  maintained  by 
public  or  private  charity.  It  is  true  its  imposing 
corps  of  teachera,  providing  a  comprehensive 
course  of  studv,  are  not  directiy  paid  by  en- 
dowments to  the  school,  interest  arisioff  out  of 
trusts  or  from  annual  contributions,  but  the 
school  property  used  entirely  for  school  and 
not  for  residential  purposes  arose  out  of  the 
investment  of  a  charitable  fund,  which  has 
been  managed  and  nursed,  and  added  to  by 
men  who  have  received  no  compensation,  and 
sought  no  personal  gain. 

For  over  a  centurv  this  school  flourished 
modestly,  the  result  of  its  work  scarcely  noticed 
because  its  funds  were  not  large  and  its  field  of 
labor  limited.  To  increase  the  capacity  of  the 
school,  draw  public  attention  to  it,  and  widen 
its  scope  of  action,  its  oversfrers  adopted  a  new 
business  policy,  determined  to  construct  a  new 
building,  and  pay  the  head  master  practically 
in  proportion  to  the  numerical  increase  in  the 
number  of  pupils.  The  corporation  was  for- 
tunate in  securing  the  services  of  a  remarkably 
able  organizer,  and  after  a  courageous  struggle 
for  a  few  years  against  many  disadvantages, 
they  succeeded  in  giving  the  school  the  highest 
repute  and  securing  for  those  taught  free  of 
personal  charge  an  education  semi- collegiate 
in  character.  To  attain  this  result  a  consider- 
able number  of  pupils  are  charged  a  fee  for 
tuition.  Does  this  circumstance  make  the 
property  directly  in  use  for  school  purposes 
taxable?  In  our  Judgment  it  does  not 
»L.R.A. 


With  the  endowments  already  enjoyed,  the 
overseers  could  have  purchased  an  insignificant 
building,  pursued  the  conservative  course  tliat 
guided  the  schools  for  many  years,  and  with 
two  or  three  teachers  taught  the  primary 
branches  gratis  to  the  number  of  pupils  that 
are  now  so  liberally  educated.  This  course  of 
conduct  would,  beyond  question,  have  exempt- 
ed the  specific  property  under  consideration 
from  taxation. 

Now,  has  anything  been  done  to  destroy  the 
charitable  characteristics  of  this  excellent 
school?  Has  not  its  public  .work  been  widened, 
and  is  it  not  governed  by  a  wiser  judgment 
than  heretofore?  Is  its  service  to  humanity 
not  increasing?  Does  the  corporation  of  its 
overseers  derive  any  benefit  from  the  tuitioo 
fees? 

It  is  true  that  the  charitable  funds  of  the 
school  are  somewhat  increased  through  a 
small  surplus  which  comes  from  pay  scholars, 
but  the  sum  is  insignificant  in  comparison 
with  the  actual  amount  appropriated  by  the 
otScers  from  the  trust  funds  for  the  education 
of  what  are  termed  "free  pupils,"  and  it  does 
not  destroy  or  limit  the  charity  because  thia 
sum  is  used  in  the  enlargement  of  the  chari- 
table work  and  is  of  no  pecuniary  advantage  to 
any  one. 

The  fees  received  from  the  stockholders  of 
the  Philadelphia  library  more  than  pay  those 
employed  in  its  service,  but  the  circumstance 
that  there  is  a  balance  annually  invested  for 
the  use  of  the  library,  and  the  purchase  of  new 
publications,  does  not  make  the  library  less  an 
institution  relieved  from  taxation. 

Nor  does  the  form  of  contract  which  has 
been  made  with  the  head  master  in  any  way 
affect  the  charitable  purpose  of  the  institution. 
With  this  private  contract  made  for  the  advan- 
tage of  the  institution,  unproductive  to  any  of 
the  trustees,  not  limiting  the  public  benefits  of 
the  institution,  th^  city  has  nothing  to  do:  no 
more  than  it  would  have  with  the  salary  of  the 
pastor  of  a  church  or  the  terms  noon  which  a 
professor  of  the  University  of  Pennsylvania 
delivered  lectures  to  the  students.  An  express 
or  implied  contract  generallv  exists  in  all  char- 
itable institutions  between  the  governing  body 
and  those  who  render  services  to  the  institu- 
tion. The  contract  which  was  made  between 
the  overseers  of  the  William  Penn  Charter 
School  and  its  head  master  is  but  an  agreed 
mode  of  payment  for  the  work  he  performs, 
and  which,  at  the  end  of  sixteen  years,  haa 
given  him  no  more  than  adequate  compensa- 
tion, while  it  has. resulted  fortunately  for  the 
school,  increasing  its  usefulness  and  securing, 
probably  better  results  than  if  there  had  been 
only  a  fixed  sum  paid  to  him.  It  is  but  an  in- 
creasing scale  of  compensation,  dependent  up- 
on what  he  achieves.  Is  a  church  less  a  char- 
itable organization  because  it  pays  its  pastor 
the  first  year  of  bis  pastorate  $1,000  and  the 
tenth  year  $10,000,  assuming  in  advance  his 
ability  to  build  up  the  congregation  and  basing 
the  estimate  of  what  he  should  receive  from 
the  expectation  of  the  increased  number  of 
communicants? 

The  contract  made  with  the  head  master, 
being  valid,  and  in  no  way  a^rainst  public  pol- 
icy, or  affecting  the  charitable  aim  of    the 
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OTerseen  In  their  maDagement  of  the  school, 
does  not  impair  or  reduce  its  charitable  or  pub- 
lic features. 

The  circumstance  that  the  mere  income  from 
the  fees  of  students  is  much  larger  than  the 
income  which  arises  from  the  charitable  dona- 
tions which  have  been  given  at  various  times 
for  the  support  and  maintenance  of  the  school, 
does  not  affect  the  character  of  the  foundation 
or  the  object  of  the  Institution,  for  the  over- 
seers are  uncompensated,  and  give  their  time 
and  services,  working  out  directly  the  charita- 
ble aims  of  the  founder. 

Nor  does  the  fact  that  the  charitable  invest- 
ment is  not  a  large  one  change  the  charitable 
character  of  the  school.  The  gift  of  the  wid- 
ow's mite  was  as  deep  an  act  oi  charity  as  the 
princely  endowment  of  Girard.  The  meaning 
of  the  act  of  assembly  is  not  to  be  measured 
by  the  amount  of  the  benefaction,  but  the  mo- 
tive and  purpose  attached  to  it,  and  by  the 
management  of  the  fund  arising  from  it. 

As  the  test  of  a  charity  is  not  the  sum  in- 
volved, so  the  test  \b  not  whether  at  a  particu- 
lar time  there  are  ten  or  one  hundred  benefi- 
ciaries. The  College  of  La  Fayette  with  a  dozen 
matriculants  taught  free  of  tuition  fees  is  as 
much  a  charity  as  if  a  thousand  thronged  its 
class  rooms,  taught  without  compensation. 
So  with  the  William  Penn  Charter  School.  It 
has  not  a  large  body  of  free  students  attending 
it,  but  it  is  striving  to  increase  the  number. 
Its  facilities  for  the  education  of  those  unable 
to  pay  for  tuition  is  iDcrcasing.  In  a  few  years 
the  corporation  will  be  free  of  debt,  and  its  en- 
tire income  can  then  be  applied,  not  partially 
to  the  maintenance  of  its  buildings,  but  en- 
tirely to  the  education  of  free  pupils. 

Nor  does  the  small  increase  that  occasionally 
comes  to  its  funds  from  the  fees  of  scholars, 
paid  by  the  head  master,  beyond  the  cost  of 
their  tuition,  make  it  an  institution  conducting 
business  for  profit. 

If  its  trustees  devoted  the  income  from  the 
property  possessed  by  them  to  the  maintenance 
eiclusively  of  the  school  building,  where 
should  be  annually  taught  a  few  students  by  a 
single  teacher  paid  for  his  services  from  the 
trust  fund,no  one  would  question  the  charitable 
nature  of  the  work  being  performed.  When 
the  scope  of  the  school  is  enlarged,  and  its  fa- 
cilities are  extended  to  many  who  pay  for  tui- 
tion, the  sole  purpose  of  giving  such  tuition 
for  fees  being  to  increase  its  facilities  to  those 
unable  to  give  compensation  for  tuition,  the 
charitable  nature  of  the  school  is  unaffected. 

The  whole  result  of  the  business  manage- 
ment of  the  William  Penn  Charter  School  has 
been  the  creation  by  the  methods  adopted  of  a 
splendid  equipment  for  educational  work,  and 
the  acquisition  of  that  equipment  for  the  di- 
rect use  of  every  free  scholar  in  the  school. 

It  is  an  institution  instinct  with  public  spirit, 
which  Sir  James  Macintosh  says  is  the  highest 
defensive  principle  in  a  state.  That  is  the 
force  governing  its  overseers.  With  the  char- 
itable capital  it  has  it  is  achieving  much.  Its 
aim  to  accomplish  more  in  the  direction  of 
public  good  is  evident,  and  if  the  wisdom  and 
vigor  now  displaced  in  its  management  con- 
tinue, the  result  le  not  uncertain. 

It  is  unnecessary  to  make  a  comparison  of 
the  numerous  decisions  which  have  been  ren- 
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dered  in  Pennsylvania  interpretive  of  Act  of 
May  14, 1874,  relating  to  educational  institu- 
tions exempt  from  taxation.  All  that  we  have 
herein  observed  is,  we  think,  in  accord  with 
the  rules  which  have  been  Uid  down  by  our 
supreme  oobrt  in  the  following  cases  which 
will  be  briefly  examined. 

In  Donohugh  v.  Library  Co.  cf  PhUadd- 
phia,  86  Pa.  307,  the  library  company  of  Phil- 
adelphia was  assessed  for  the  purposes  of  taxa- 
tion. It  appeared  that  the  property  of  the  li- 
brary company  consisted  of  its  buildings  and 
books  acquired  by  gift  and  bequest,  that  the 
corporation  was  composed  of  members,  and 
was  maintained  bv  their  annual  contributions, 
from  the  income  derived  from  such  property 
as  had  been  given  to  it,  and  from  fees  paid  for 
the  use  of  nooks  by  persons  not  members. 
No  dividends  haye  ever  been  paid,  but  the  en- 
tire income  has  been  dedicated  to  the  expenses 
and  the  purchase  of  books.  The  court  held 
that  such  an  institution  is  a  purely  public  char- 
ity within  the  meaning  of  the  constitution, 
that  it  was  not  administered  for  private  ^in, 
that  it  was  not  confined  to  privileged  individ- 
uals, but  was  open  to  the  indefinite  public. 
The  supreme  court  in  that  case  substantially 
adopts  the  opinion,  written  in  the  lower  court 
by  Mitchell,  J, ,  and  it  ma^r  be  well  to  quote  the 
language  that  he  uses,  as  illustrative  of  some 
of  the  elements  which  enter  into  a  charity  in  a 
case  where  it  is  partly  sustained  by  fees  re- 
ceived from  its  beneficiaries.  He  says:  *'Tbe 
library  is  a  trust,  and  while  it  is  the  property 
of  the  corporation,  and  therefore  in  a  ct-rtain 
sense  of  the  corporate  stockholders,  yet  it  is 
not  their  property  in  any  full,  legal  or  commer- 
cial sense.  They  cannot  sell  it  and  divide  the 
proceeds  among  themselves  as  individuals — 
that  would  be  a  violation  of  the  trust,  which 
a  court  of  equity  would  be  bound  at  once  to 
restrain.  Being  then  a  trust,  its  purpose  and 
scope  must  be  looked  for  in  the  grant.  It  is 
not  a  question  of  how  the  revenue  is  derived, 
but  to  what  purpose  and  with  what  intent  is 
it  devoted.  The  purpose  of  this  trust  is  clearly 
set  forth  in  the  charter;  it  is  'to  erect  a  library 
for  the  advancement  of  knowledge  and  litera- 
ture in  the  city  of  Philadelphia,'  and  we  fail 
to  discover  in  it  any  taint  of  private  profit" 

In  Phtladetphia  v.  Women's  Christian  Asao,, 
125  Pa.  572,  it  appeared  that  the  Women's 
Christian  Association  was  chartered  by  an  act 
of  assembly  approved  May  9,  1871;  that  its 
object  is  the  temporal,  moral,  and  relitcious 
welfare  of  women;  that  it  is  located  in  Phila- 
delphia, where  it  has  a  boarding  department, 
a  home  for  young  women,  an  employment 
bureau,  a  restaurant,  a  lecture  room,  and  a 
free  library;  that  the  house  and  lot  cost  $70- 
000,  a  part  of  which  was  the  proceeds  of  a  sale 
of  the  property  in  which  the  association  was 
formerly  located,  which  was  purchased  by 
monev  previously  given  by  the  public  and 
friends,  and  that  there  is  a  mortgage  on  the 
premises  of  $86,000;  that  there  is  no  stock  in 
the  association,  and  none  of  the  corporate  of- 
ficers receive  any  salary  or  compensation;  that 
food  and  lodging  are  furnished  to  women  who 
are  dependent  on  themselves  for  support, 
and  who  do  not  receive  more  than  $6  a  week 
wages;  that  they  pay  thp  association  a  certain 
amount  of  board  per  week,  and  if  unable  t» 
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pay,  and  if  there  is  any  vacancy,  are  taken 
free  of  expense,  bnt  are  required  to  present 
themsdves  at  the  employment  bureau  in  order 
to  obtain  employment.  In  1886  the  expenses 
were  $2,641.95  m  excess  of  the  receipts.  The 
defendant  association  was  assessed  for  the  pur- 
poses of  taxation  by  the  city  of  Philadelphia. 
Paxson,  Ch,  J.,  in  the  opinion  of  the  court, 
flays:  *'The  object  of  the  association  is  to  im- 
prove the  temporal,  moral,  and  religious  wel- 
fare of  young  females  who  are  obliged  to  earn 
their  own  support,  and  that  as  a  means  to  this 
end,  it  furnishes  them  with  food  and  lodging, 
not  as  paupers,  but  for  a  compensation  which, 
while  it  does  cot  compensate,  aids  in  defray- 
ing the  expenses,  and  thus  preserves  the  self- 
respect  of  the  recipients,  while  to  others  who 
are  unable  to  pay,  temporary  shelter  Is  fur- 
nished free,  and  aid  extended  to  them  in  the 
way  of  procuriDg  employment.  All  this  and 
much  more  is  done  by  a  band  of  devoted 
women  who  labor  unselfishly,  in  season  and 
out  of  season,  giving  their  time  and  labor 
freely,  and  supplying  the  annual  deficit  in  the 
treasury  by  contributions  from  themselves  and 
their  friends.  There  is  no  element  of  gain  in 
the  object  or  operations  of  this  association.  It 
is  a  public  charity,  and  I  regard  it  as  a  short- 
sighted policy  in  the  city  of  Philadelphia  to 
seek  to  burden  such  an  institution  with  taxa- 
tion." 

After  reviewing  several  decisions  in  this  state 
in  which  various  iDstitutions  had  been  held  not 
to  be  public  charities,  he  distinguishes  them  by 
Ba\  ing:  '*Nor  was  its  charitable  character,  in 
either  of  the  cases,  so  stamped  upon  the  institu- 
tion itself,  upon  its  organic  law,  that  the  mode 
of  administering  it  might  not  have  been 
changed  at  any  time."  And  continuing:  "In 
the  case  in  hand  the  stamp  of  charity  is  in- 
delibly fixed  upon  the  association.  It  appears 
in  its  charter,  and  Is  developed  at  every  stage 
of  the  proceedings.  Does  the  mere  fact  that 
it  charges  a  small  sum  to  a  portion  of  those 
who  feed  at  its  table  and  enjoy  the  shelter  of 
iu  roof,  destroy  its  character  as  a  purely  pub- 
lic charity?  .  .  .  This  whole  subject  was  care- 
fully considered  in  D<mohugh*s  App„  86  Pa. 
806.  This  was  the  case  of  the  Philadelphia 
library,  an  institution  maiotained  by  the  an- 
nual contributions  of  members, from  the  income 
derived  from  such  property  as  has  been  given  to 
it,  and  from  fees  j^\d  for  the  use  of  the  books. 
The  test  in  that  ease  was  the  object  of  the  cor- 
poration. That  was  found  to  be  the  general 
public  good,  and  not  private  gain." 

The  uberal  disposition  of  the  court  in  deter- 
mining the  law  is  further  revealed  in  North- 
ampton County  Y.  Lafayette  OoUefe,  128  Pa. 
182,  where  it  was  held  that  buildmgs  owned 
by  an  incorporated  college  located  on  the  col- 
lege grounds  and  occupied  as  residences  by 
persons  employed  in  carrying  on  the  proper 
work  of  the  mstitution-HSUch  as  instructors, 
the  secretary  of  the  president,  or  the  gardener 
having  charge  of  the  property ~are  embraced 
to.  the  exemption  from  taxation  granted  to  the 
college  under  the  Act  of  May  14,  1874 

In  that  case  it  appeared  that  $18,000  per  an- 
num was  paid  by  students  for  thdr  expenses 
and  tuition,  and  helped  to  sustain  the  institu- 
tion, but  that  there  was  a  considerable  number 
of  free  pupils;  that  no  person  could  be  refused 
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admission  to  its  faculty  or  classes,  or  from  par- 
ticipation in  any  of  its  privileges  and  advan- 
tages on  account  of  religious  belief. 

In  Epiecopal  Academy  v.  PTiiladelphia,  150 
Pa.  572,  the  facts  of  the  case  were  almost 
analogous  to  those  found  in  the  present  in- 
stance. In  that  case  the  school  was  incor- 
porated by  the  Act  of  March  9,  1787.  which 
act  provided  that  '*it  is  right  and  proper  to  af- 
ford all  due  encouragement  to  the  education 
of  youth  and  to  the  establishment  of  useful 
semioaries  of  learning  within  this  state,"  and 
that  there  shall  be  established  an  academy  for 
the  education  of  youth  in  useful  branches  of 
learning.  The  school  was  thereupon  subse- 
quently opened,  and  land  appropriated  by  the 
state  to  the  trustees  for  the  uses  of  the  school 
Its  "fundamental  laws"  provided  that  there 
should  be  a  selection  of  trustees  and  head 
master,  and,  further,  '*that  a  convenient  num- 
ber of  youths  should  be  taught  gratis  as  soon 
as  the  funds  shall  appear  to  afford  it.  In  the 
meantime  it  shall  be  kept  in  view  as  the  ob- 
ject of  the  institution  that  all  gifts  or  other  be- 
quests for  this  special  purpose  shall  be  kept  in 
a  fund  to  be  applied  to  no  other  purpose 
whatever.  In  1840  the  trustees  secured  a  lot 
at  Locust  and  Juniper  streets,  and  a  large 
school  was  subsequently  established.  The 
academy  is  maintained  from  the  income  and 
property  given  to  and  purchased  by  it,  and 
from  fees  and  tuition.  No  rent  is  charged. 
AU  receipts  and  income,  after  defraying  the 
expenses,  are  applied  to  increasing  the  number 
of  free  scholars,  which  has  ranged  from  six- 
teen to  twenty.  The  premises  have  never 
been  used  for  any  purpose  yielding  any  income 
or  pecuniary  profit  to  any  one.  The  court  in 
this  case  seemed  to  advance  distinctly  a  step 
beyond  any  previously  taken  by  them  in  pre- 
vious decisions.  Mr.  Justice  Williams  says: 
*' Whatever  is  gratuitously  done  or  given  in 
relief  of  the  public  burdens,  or  for  the  ad- 
vancement of  the  public  good,  is  a  public  char- 
ity. In  every  sudi  case  as  the  public  is  the 
beneficiary  the  charity  is  a  public  charity. 
.  .  .  The  property  given  to  the  school  is  so 
used  that,  by  its  use  for  the  purposes  contem- 
plated by  the  givers,  the  charity  is  made  to 
support  itself.  It  is  not  a  business  organirA- 
tion,  conducted  for  profit,  but  a  charity,  con- 
ducted with  a  view  to  furnish  education  at  its 
actual  cost  to  a  great  number  of  youth  who 
otherwise  r-  ;ht  be  required  to  pay  more  for 
it  or  forego  ii  altogether.  Such  was  the  situ- 
ation in  Philadelphia  v.  W&men'e  Christian 
Asso. ,  125  Pa.  672.  In  that  case  it  was  said  that 
the  character  of  the  association  as  a  charity 
was  not  destroyed  if  to  some  extent  it  received 
a  revenue  from  the  recipients  of  its  bounty. 
We  are  now  disposed  to  go  further,  and  say 
that  an  institution  that  is  in  its  nature  and  pur- 
poses a  purely  public  charity  does  not  lose  its 
character  as  such  under  the  tax  laws  if  it  re- 
ceives a  revenue  from  the  recipients  of  its 
bounty  student  to  keep  it  in  operation.  It 
must  not  go  beyond  self-support.  When  a 
charity  embarks  in  business  for  profit  it  is  li- 
able to  taxation  like  any  other  business  estab- 
lishment; but  so  long  as  the  trustees  of  the 
school  manage  it  as  a  charity,  giving  the  bene- 
fit of  what  might  otherwise  bepoflt  to  the  re- 
duction of  tuition  fees  or  the  increase  of  the 
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number  of  free  scholars  in  furtherance  of  the 
'education  of  youth/  the  corpus  of  the  trustp 
the  scboolhouse,  is  entitled  to  exemption." 

This  decision  seems  conclusive  as  applicable 
to  the  case  under  consideration.  Were  it  not 
for  the  application  of  the  trust  funds  to  the 
maintenance  of  the  William  Penn  Charter 
School  it  is  doubtful  if  it  could  exist,  and  in 
order  to  maintain  it,  and  admit  the  free  pupils 
that  therein  received  instruction,  it  has  been 
necessary  to  expend  of  these  trust  funds  dur- 
ing the  fast  sixteen  years  an  aggregate  sum  of 
over  $76,000. 

The  process  of  the  development  of  the  law 
to  the  conclusions  finally  reached  has  been 
natural  and  inevitable,  and  a  test  has  been  laid 
down  in  the  last-cited  case  so  clearly  expressed 
as  to  constitute  a  valuable  rule  to  apply  in  the 
future  to  determine  what  educational  institu- 
tions are  exempt  from  taxation. 

It  may  now  be  said  that  educational  institu- 
tions of  a  distinctly  non-sectarian  character, 
conducted  solely  for  the  benefit  of  the  public 
without  any  element  of  private  frain,  relieving 
the  state  from  taxation  and  extending  knowl- 
edge to  some  who  otherwise  would  not  be  able 
to  obtain  it,  are  iostitutions  of  a  purely  char- 
itable nature,  and  exempt  from  taxation. 

An  institution  of  learning  like  the  William 
Penn  Charter  School  should  be  encouraged. 
It  is  an  honor  to  the  state,  an  example  of  local 
philanthropy,  and  tends  to  reduce  taxation, 
not  to  inci^ease  it.  There  a  number  of  meri- 
torious youth  are  annually  taught  without 
compensation.  The  trust  funds  of  the  institu- 
tion are  applied  to  a  beneficent  purpose,  and 
the  internal  organization  is  maintained  by  the 
gratuitous  labor  of  its  trustees.  No  word  of 
adverse  criticism  can  be  uttered  against  its  ad- 
ministration by  sectarian  or  layman.  Con- 
ceived by  a  large  and  generous  mind,— the 
founder  of  our  commonwealth, — ^its  aims  and 
Ita  services  to  the  community  are  entitled  to 
continued  municipal  recognition  and  protec- 
tion. Heretofore  relieved  of  taxation,  the  ex- 
emption should  remain  as  to  that  portion  of  its 
property  actually  occupied  for  educational 
purposes. 

I  therefore  find,  under  the  facts  and  the  law, 
that  the  William  Penn  Charter  School,  as  to 
the  property  belonging  to  it,  situate  on  the 
west  side  of  Twelfth  street,  at  the  distance  of 
106  feet  south  of  Market  street,  containing  in 
front  58  feet  and  extending  in  depth  182  feet, 
with  the  buildings  thereon,  is  exempt  from 
taxation,  and  so  award. 

Mes9r»,  Charles  F.  Warwick,  City  So- 
licitor, and  E.  Spencer  Miller*  and  Isaac 
H.  Shields*  Asuistant  City  Solicitors,  for  ap- 
pellant: 

Corporate  profit  excludes  the  application  of 
the  Act  of  May  14.  1874,  as  effectually  as  does 
individual  realization  of  profit 

Philadelphia  v.  Barber,  160  Pa.  183. 

^eesrs,  James  Wilson  Bayard,  Frank 
P.  Pritchardf  and  John  G.  Johnson,  for 
appellee: 

It  is  not  proper  to  exclude  the  cost  of  the 
real  estate  and  plant  in  estimating  whether  an 
income  was  produced. 

Philadelphia  v.  Pennsylvania  Hospital  for  tin 
Insane,  154  Pa.  9. 
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But  that  ii  not  and  cannpt  be  the  test. 

A  charity  is  no  less  a  charity  because  H 
makes  a  charge  to  the  recipients  of  its 
bounty. 

Donohvgh*M  App,  86  Pa.  806;  Norihampton> 
Oovnty  T.  LafayetU  CdUege,  188  Pa.  147;  .P&O- 
adelphia  y.  Women's  Christian  Asso.  125  Fa. 
572;  Episcopal  Academy  t.  Philadelphia,  150 
Pa.  565. 

The  Act  of  May  14,  1874,  proyided  that 
"all  hospitals,  universities,  colleges,  semina- 
ries, academies,  associations,  andinstitutiooa  of 
learning,  benevolence,  or  charity,  with  the 
grounds  thereto  annexed  and  necessary  for 
the  occupancy  and  enjoyment  of  the  same, 
founded,  endowed,  and  maintained  by  pablio 
charity,  ...  be  and  the  same  are  hereby  ex- 
empted from  all  and  every  county,  city,  bor- 
oufrh,  bounty,  road,  school,  and  poor  tax." 

This  Act  is  constitutional. 

DonohugVs  App,  86  Pa.  806;  Burd  Orphan 
Asylum  y.  Scfiocl  Diet,  of  Upper  Darii,  90 
Pa.  21. 

1.  This  institution  was  founded  as  a  charity. 

2.  This  institution  has  been  endowed  as  a 
charity. 

8.  This  institution  is  maintained  as  a  charity. 

The  test  of  "maintenance  by  charity"  is  not 
the  source  of  the  income  of  the  institution  nor 
the  proportion  which  the  income  from  char- 
itable sources  bears  in  its  expenditures  to  the 
payments  received  by  it  from  ita  beneficia- 
ries. 

Bonohugh's  App.  supra;  Millefs  App.  10  W. 
K  C.  168;  Northampton  County  y.  LafayetU 
CoUege,  128  Pa.  147;  Philadelphia  y.  Women's 
Christian  Asso.  125  Pa.  572. 

Nor  can  the  purpose  for  which  the  funds  of 
the  institution  are  expended  at  any  imrticular 
time  be  the  test. 

Philadelphia  y.  Women's  Christian  Asso.  and 
Miller's  App.  supra;  Thid  College  y.  Mercer 
County,  101  Pa.  680. 

The  fact  that  the  number  of  those  who  can 
at  any  time  enjoy  the  benefit  of  the  charity  is 
limited,  is  immaterial. 

Burd  Orphan  Asylum  y.  School  Dist.  of 
Upper  Darby ^  supra. 

The  true  test  to  determine  whether  an  in- 
stitution ''founded  and  endowed"  by  charity 
continues  to  be  "maintained"  by  it,  is  whether 
the  governing  body  of  the  institution  still  de- 
rives its  power  from  the  original  charitable 
foundation  and  endowment,  and  is  carrying  on 
the  institution,  in  pursuance  of  the  original 
scheme. 

Where  it  does  not  clearly  appear  from  the 
charter  that  the  institution  is,  by  its  organic 
law,  a  charity,  its  history  and  practice  may  be 
inquired  into  for  the  purpose  of  determining 
its  character,  and,  in  that  event,  the  source  of 
its  income  becomes,  like  any  other  piece  of 
evidence,  a  matter  for  consideration. 

Bunter^sApp,  22  W.  N.  C.  861:  Philadelphia 
y.  Women's  Christian  Asso.  125  Pa.  572;  Epis- 
copal Academy  y.  Philadelphia,  150  Pa.  565. 

"When,  however,  the  institution  is,  by  its  or- 
ganic law,  a  charity,  and  when  it  continues 
to  be  carried  on  by  the  instrumentality  devised 
by  the  original  donors  for  the  purpose,  and  by 
authority  of  the  original  charter  and  without 
any  purpose  of  private  gain,  it  is  impossible 
to  say  that  it  is  not  maintained  by  charity. 
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Dean*  J.,  deliTeied  the  opinion  of  the 
court: 

The  city  of  Philadelphia  sought  to  enforce 
a  lien  for  registered  taxes  against  lots  8  and 
10,  on  west  side  of  Twelfth  street,  south  of 
Market,  having  thereon  erected  two  three- 
story  brick  buildings,  used  for  school  pur- 
poses. The  property  is  owned  by  the  de- 
fendant, a  very  ancient  corporation,  dating 
its  original  ^n^nts  back  to  William  Penn. 
These  grants,  of  1701,  1708,  and  1711  defined 
the  object  of  them  to  be  the  establishment  and 
maintenance  of  a  public  school,  wherein  the 
children  of  the  rich  might  be  educated  at 
reasonable  rates,  and  the  poor  gratuitously ; 
the  school  to  be  under  the  care  and  manage- 
ment of  a  board  of  overseers.  The  school 
i7as  kept  up  from  the  date  of  its  foundation 
until  the  year  1874,  when  it  had  run  down 
to  verv  few  pupils.  The  corporation  at  this 
time  having  an  income  from  investments, 
these,  to  a  considerable  amount,  were  put  into 
the  present  property,  and  additional  money 
borrowed  on  mortgage.  The  present  lots  and 
buildings  represent  a  total  cost  of  $75,721.12. 
In  1874  the  overseers  made  a  contract  with 
Bichard  M.  Jones,  as  head  master,  which 
stipulated  the  corporation  would  furnish  the 
buildings,  furniture,  school  apparatus,  fuel, 
and  repairs,  while  it  should  receive  one 
eighth  of  the  gross  receipts  for  tuition,  in- 
cluding in  this  estimate  the  tuition  fees  of 
such  poor  children  as  were  educated  gratui- 
tously at  the  expense  of  the  corporation ;  the 
head  master  to  receive  seven  eighths  of  all 
the  receipts,  and  pay  thereout  the  salaries  of 
all  subordinate  teachers ;  the  teachers  selected 
to  be  subject  to  the  approval  of  the  overseers. 
It  was  further  guaranteed,  the  head  master's 
compensation  should  not  be  less  than  $2,000 ; 
if,  in  any  year,  there  was  a  deficiency,  it 
should  be  made  up  from  the  f ands  of  the  cor- 
poration. The  overseers  receive  no  compen- 
flation  for  their  time  or  services.  Bequests 
and  legacies,  since  the  school  was  estab- 
lished, have  been  made  to  it,  from  which  it 
derived  an  annual  average  income  of  about 
$3, 800.  Under  the  management  of  head  mas- 
ter Jones,  the  school  has  enjoved  almost 
phenomenal  prosperity.  Soon  after  he  took 
charge,  in  1876,  the  number  of  pupils  was 
fifty  "two.  Of  these,  forty -one  were  paying 
students,  and  eleven  free'.  Six  years  after- 
wards they  numbered  185,  of  whom  twenty 
were  free.  In  1892  the  number  reached  859, 
of  whom  sixteen  were  free.  The  amount 
received  from  pav  scholars  this  vear  is  not 
given,  probably  because  at  the  date  of  the 
hearing  the  adcounts  for  that  year  had  not 
been  summarized ;  but  in  the  year  previous 
(1891),  when  the  whole  number  was  800,  of 
whom  fifteen  were  free,  the  receipts  from  pay 
scholars,  fw  tuition  alone,  were  $48,606.85. 
In  addition  to  this  there  was  a  moderate  profit 
on  books  and  stationery  furnished ;  also,  on 
refectory  charges  and  oiploma  fees.  Master 
Jones'  portion  of  the  receipts  for  this  year 
wa^,  net,  $12,688.55,  and  the  balance  in  favor 
of  the  overseers  was  $2, 406. 24.  There  having 
been  an  increase  of  forty*  three  pay  scholars 
and  one  free  scholar  the  following  year,  the 
share  of  the  head  master  must  have  been  con- 
siderably greater.  ^ 
«9  L.  It  A. 


There  is  no  doubt  the  institution,  in  its 
foundation,  was,  so  far  as  pupils  were  taught 
free,  a  charity  school,  and  altnough  its  opera- 
tions prior  to  1874  and  1875  are  not  shown, 
probably,  up  to  that  time,  it  was  carried  on 
as  originally  founded.  But  at  that  date,  the 
undisputed  testimony  is.  it  was  incapable  of 
survival  on  its  ancient  foandation  and  meth- 
ods of  management.  It  had  but  seventeen 
free  pupils  to  be  educated  from  a  fund  worth 
probably  more  than  $60,000.  Obviously,  in 
a  large  city  like  Philadelphia,  neither  the 
benevolent  intentions  of  the  founder,  nor  tho 
desires  of  those  who  had  charge  of  the  school, 
were  being  accomplished.  The  results  were 
in  no  way  commensurate  with  the  scope  of 
the  project,  nor  even  with  the  means  pro- 
vided for  carrying  it  out.  This,  evidentlv, 
was  the  alternative  which  then  presented  it- 
self to  the  overseers :  The  school  must  ba 
put  on  a  paying:  basis,  or  must  stop.  Al- 
though this  conclusion  is  not  distinctly  stated 
in  these  words  by  any  witness,  a  fair  consider- 
ation of  the  testimony  of  head  master  Jones, 
overseers  Thomas  Wister  Brown,  James  Whit- 
all,  and  clerk  Edward  Bettle  shows  that  il 
was  practically  the  one  at  which  they  ar- 
rived, and  doubtless,  too,  a  correct  one.  They 
then,  instead  of  persisting  in  the  old  way, 
which  at  best  gave  a  sickly  existence  to  a 
small  school,  wisely  resolvea  to  adopt  a  new 
plan,  which  would  make  it  self-supporting, 
greatly  increase  the  number  of  pupils,  and 
thereby  enlarge  its  usefulness.  A.  new  loca- 
tion for  the  school  was  adopted ;  larger  and 
more  commodious  buildings  erected.  A  con- 
tract was  made,  as  the  event  showed,  with  a 
most  capable  head  master.  His  energy  and 
efficiency  were  stimulated  bv  a  provision 
whereby  his  money  receipts,  in  a  large  de- 
cree, depended  on  the  success  of  the  school. 
In  other  words,  the  school  was  to  be  made 
to  pay.  and  it  did  pay.  But.  by  the  new 
method,  was  there  any  promotion  of  the  char- 
ity element,  which  was  one  of  the  two  ob- 
iects  of  the  founder?  When  master  Jones, 
in  1874,  first  took  charge,  there  were  seven- 
teen boys  in  the  school.  There  are  now  860. 
But  the  number  of  free  scholars  was,  in  some 
vears,  less  than  the  original  seventeen.  The 
highest  number  in  any  one  year  was  twenty- 
six  ;  the  last  and  most  .prosperous  year,  only 
sixteen.  As  enjoined  by  the  charter,  children 
were  to  be  "admitted,  taught,  and  instructed, 
the  rich  at  reasonable  rates,  and  the  poor  to 
be  maintained  and  schooled  for  nothing.* 
The  rates  paid  by  those  able  to  pay,  or  the 
''rich,*'  in  1876,  tne  second  year,  amounted  to 
$5, 410. 17.  Fi  f teen  years  afterwards,  in  1891, 
Uie  same  class  of  patrons  paid  $54,880.98. 
As  a  result  of  this  progress,  we  look  to  see 
the  corresponding  benefit  to  the  poor,  who 
were  to  be  taught  for  nothing,  and  we  find, 
in  the  first- mentioned  year,  eleven  pupils  of 
this  class  were  taught  in  the  last- named  year, 
fifteen,  an  increase  of  but  four.  The  Income 
has  increased  about  1,000  per  cent;  the  free 
scholars,  not  80  per  cent.  Success  has  nut 
been  in  the  line  of  the  charity,  but  in  the 
building  up  of  a  live,  efficient  school  foi 
those  able  to  pay. 

It  seems  to  us,  this  school  is  a  business  en- 
terprise.   That  the  benefit  from  its  success  It 
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largelT  fathered  from  those  whom  the  founder 
termed  the ''rich,"  and  by  the  head  master, 
Mr.  Jones,  instead  of  by  the  corporation,  is 
significant  of  its  character.  He  receives  seven 
eighths  of  the  income ;  the  corporation,  one 
eighth, — the  latter  furnishing  the  building, 
fuel,  and  lights.  For  tuition  of  the  free 
scholars  it  pays,  at  fixed  rates,  out  of  its  in- 
come raised  from  the  foundation,  endow- 
ments, and  legacies.  In  substance,  the  cor- 
poration leases  its  property  to  master  Jones 
for  one  eighth  of  the  gross  receipts  from  all 
the  pupils  for  tuition.  If  the  corporation 
contracted  with  a  private  school  for  the  tui- 
tion of  ten  or  fifteen  pupils  annually,  and 
paid  this  out  of  the  income  from  the  charity 
funds,  or  from  the  rents  of  real  estate  in 
which  the  funds  were  invested,  such  private 
school  would  not,  as  an  institution  of  purely 
public  charity,  be  exempt  from  taxation. 
When  lots  are  purchased  and  buildings  erect- 
ed, and  these,  practically,  let  as  an  educa- 
tional venture,  for  a  rental  equal  to  one 
eighth  of  the  gross  receipts,  to  an  individ- 
ual, the  corporation  paying  to  him,  from  the 
charity  fund,  tuition  fees  for  the  instruction 
of  the  free  pupils,  certainly  the  property  is 
not  a  purely  public  charity.  The  school  thus 
established  and  carried  on  has  not  the  ele- 
ments of  a  public  charitv.  It  is  a  purelv 
educational  enterprise  under  the  control  of, 
and  carried  on  by,  an  individual  in  direct 
competition  with  other  private  schools  which 
last  are  rigorously  taxed.  The  bead  master 
does  not  want  pupils  who  do  not  pay  their 
rates.  He  admits  none  who  do  not.  The 
small  number  who  do  not  themselves  pay 
are  paid  for  by  the  corporation. 

We  have  no  word  of  dissent  from  the  en- 
tirely commendable  sentiment  of  the  learned 
referee,  approved  by  the  court  below,  when 
he  savs:  *^It  may  now  be  said  that  educa- 
tional institutions  of  a  distinctly  non-secta- 
rian character,  conducted  solely  for  the  ben- 
efit of  the  public,  without  any  element  of 
private  rain,  relieving  the  state  from  taxa- 
tion, and  extending  knowledge  to  some  who 
would  otherwise  not  be  able  to  obtain  it, 
are  institutions  of  a  purely  charitable  nature, 
and  exempt  from  taxation."  The  trouble  in 
the  application  of  this  sentiment  to  the  case 
in  hand  is  that  it  does  not  fit  the  facts  as 
found  by  the  referee.  This  institution  is  not 
conducted  solely  for  the  benefit  of  the  pub- 
lic, any  more  than  is  the  street  passenger 
railway  conducted  for  the  benefit  ot  the  pub- 
lic. Those  of  the  public  who  can  pay  can 
ride.  Here,  those  of  the  public  who  can  pay 
tuition  fees  are  benefited  by  an  educatu>n. 
Just  as  they  might  be  benefited  in  many  other 
excellent  private  schools  in  Philadelphia, 
where  exemption  from  taxation  is  not  thought 
of.  Nor  is  this  institution  without  an  ele- 
ment of  private  gain.  We  doubt  if  there  be 
anywhere  else  in  the  land,  in  a  school  of  like 
grade,  an  educator  in  receipt  of  a  salary 
equal  to  the  (1,000  per  month  received  in 
1891  by  master  Jones  as  his  share  of  the  prof  • 
its  in  this  enterprise ;  for  this  last  is  clearly 
what  it  is,  notwithstanding  this  share  is 
denominated  "salary*  in  the  argument.  By 
no  stretch  of  construction  can  it  be  so  de- 
nominated in  the  instrument,  which  reads 
d9  L.  B.  A. 


thus :  "  The  corporation  to  provide  the  build- 
ing, furniture,  school  apparatus,  fuel,  and 
repairs,  and  to  receive  one  eighth  the  gross 
receipts,  including  in  the  estimate  of  receipts 
the  tuition  fees  of  such  poor  children  as  may 
be  schooled  at  the  expense  of  the  corporation ; 
the  head  master  to  receive  the  remaining 
seven  eighths,  and  pay  thereout  the  salaries 
of  all  his  subordinates,  and  all  expenses  per- 
taining to  conducting  the  school,  other  than 
are  hereinafter  mentioned  as  chargeable  to 
the  corporation.  The  assistant  teachers  to 
be  selected  by  him,  and  appointed,  subject 
to  the  approval  of  the  overseers ;  and  that  he 
be  guaranteed  that  his  net  income  from  the 
school  shall  not  fall  below  $2,000  in  any 
school  year;  the  deficiency,  if  any,  to  be 
made  up  from  the  educational  funds  of  the 
corporation."  The  head  master  is  to  have 
all  the  profits  on  seven  eighths  of  the  erosa 
receipts,  whether  (6,000  or  $50,000,  with  a 
guaranty  that  these  profits  shall  in  no  case 
fall  below  $2,000.  This  is  a  business  pro- 
ject, wherein  the  returns  from  capital  and 
professional  acquirements  depend  on  good 
fortune  and  good  management.  Just  aa  in 
other  business  ventures. 

Nor  does  the  school  relieve  the  state  from 
taxation.  Under  authority  from  the  state^ 
the  municipality  of  Philadelphia,  by  tax- 
ation, provides  for  the  education  of  eveiy 
child  within  its  limits,  and  this  burden  is 
in  no  appreciable  degree  lightened  by  the 
establishment  of  private  schools.  The  char- 
ity had  its  foundation  when  no  such  com- 
plete and  beneficient  system  of  education  aa 
that  created  by  the  commonwealth  had  an 
existence,  or  was  dreamed  of  by  William 
Penn.  If  such  a  system  had  been  in  opera- 
tion in  the  small  town  on  the  Delaware  in 
1708,  or  if  at  that  time  he  had  had  reason 
to  anticipate  such  an  one  would  be  adopted 
in  the  future,  it  is  probable  his  benevolence 
would  have  taken  some  other  direction.  At 
this  day,  when  the  city  raises,  by  taxation, 
and  expends,  sufQcient  money  to  educate 
every  child,  rich  and  poor,  the  private  school 
in  no  sensible  degree  relieves  the  public  bur- 
den. If  it  be  exempted  from  taxation,  the 
public  burden  is  increased  by  imposition 
of  the  exempted  tax  upon  others  who  share 
not  in  the  gain  from  the  private  enterprise. 
It  may  be  properl  v  said,  of  the  managers  and 
head  master  of  this  school,  when  its  methods 
had  fallen  behind  the  times,  and,  in  its  strug- 
gle alongside  the  public  school,  its  life  had 
almost  ended,  they,  by  wisdom  and  energy, 
infused  into  it  a  new  life;  have  made  it 
highlv  prosperous,  and  not  only  prosperous, 
but  highly  beneficial  to  all  who  are  able  to 
pay  for  its  privileges ;  but  this  does  not  make 
it  purely  charitable.  The  848  pay  scholata 
of  1892,  who  paid  nearly  $50,000  for  their 
tuition,  would  hardly  tsike  that  view.  We 
certainly  do  not. 

None  of  the  cases  cited  by  the  referee  reach 
the  facts  of  this  case.  The  rule  applied  in 
MiUer'i  Apv„  10  W.  N.  C.  168 ;  ma  (hUege 
V.  Mercer  OourUy,  101  Pa.  580,  and  Bunter^e 
App.  (Pa.)  22  W.  N.  0.  861,— is  the  one 
applicable  here.  In  this  last  case  it  is 
said :  "  The  academy  is  maintained  from  the 
income  derived  from  such  property  as  has 
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been  giTen  to  or  purchased  by  it,  and  from 
fees  for  tuition,  which  are  at  a  much  lower 
rate  than  institutions  of  a  like  grade.  .  .  . 
It  was  incumbent  on  appellees  to  show  that 
the  institution  under  their  care  is  at  least 
substantially  maintained  by  public  or  private 
charity.  This  has  not  been  done.  On  the 
contrary,  it  may  be  fairly  inferred  that  its 
chief  source  of  maintenance  is  and  has  been 
tuition  fees.  If  so,  it  cannot,  in  the  consti- 
tutional sense,  be  reirarded  as  an  institution 
of  purely  public  chwrity." 

The  judgment  is  reversed^  and  judgment  is 
now  entered  for  the  city  of  Philadelphia  and 
against  defendants,  on  the  facts  found  by  the 
referee. 


Annie  O'CONNOR,  Admrz.,  etc.,  of  John 

O'Connor, 

e. 

John  CLARE,  Appt, 

aio  Pa.8l&) 

The  owner  of  a  wa^^n,  who  permits  the 
name  and  oeeupatlon  of  another  pei^ 
■on  who  ie  in  posfleeaion  of  it  to  be 
painted  thereon  for  the  purpose  of  indadnir 
the  pubUo  to  teUeve  that  It  belongs  to  and  Js  used 
by  the  latter  In  his  buatness,  cannot  aasert  own- 
ership against  an  innocent  purohaser  from  the 
peiaoo  who  bad  it  and  whose  name  was  on  it» 

(October  7, 1605.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Philadel- 
phia County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  possession  of  a  certain 
horse  and  wagon.    Beversed, 

John  O'Connor  was  engaged  in  the  busioess 
of  keeping  wagons  for  hire:  one  of  his  em- 
ployes named  OeorjB;e  Tracy  was  given  one  of 
the  wagons  to  use  in  doing  a  cartage  business 
end  upon  it  were  placed  the  words.  Qeorge 
Tracy,  Piano  Mover.  Tracy  sold  the  horse 
and  wan)n  to  defendant  after  defendant  had 
required  him  to  identify  himself  as  the  Gkorge 
Tracy  whose  name  was  on  the  vehicle. 

Further  facts  appear  in  the  opinion. 

Mr.  John  H«  Few,  for  appellant: 

There  are  circumstances  in  this  case  which 
take  it  out  of  the  general  rule  and  estop  the 
representative  of  the  decedent  from  contest- 
ing the  right  of  a  bona  flde  purchaser  from 
Tracy. 

It  comes  under  that  exception  referred  to  in 
Leeky  v.  WDermott,  8  Berg.  &  R  500,  where 
it  is  said:  "M'Dermott,  who  delivered  the 
goods  in  question  to  the  wagoner,  was  guiltv 
of  DO  imprudence,  nor  held  out  any  false  col- 
ors by  which  the  world  might  be  deceived." 


NOTS.— For  the  general  mle  as  to  purchasers 
from  one  who  has  no  title,  to  which  the  present 
case  is  an  exception,  see  Baehr  v.  Clark  (Iowa)  18 
Ij.  H.  A.  717,  and  note, 

Ab  to  acquiescence  by  wife  in  hn8band*B  posses- 
aion  of  her  property,  see  Brown  v.  Wright  (Ark.) 
tlL.B.A.407. 

For  some  other  cases  on  estoppel  to  assert  title  to 
property,  fee  Dobbin  v.  Cordtner  (Minn.)i  L.  B.  A. 
883,  and  note. 
29  L.  R.  A. 


Where  one  of  two  innocent  parties  must 
suffer  a  loss,  such  loss  must  be  borne  by  the 
party  whose  neglect  was  the  occasion  of  it 

MiUer  v.  Brofcareky,  180  Pa.  879;  Shato  v. 
Lety,  17  Berg.  &  R.  101;  Sindair  v.  Bealy,  40 
Pa.  417,  80  Am.  Dec.  689. 

While  it  is  the  rule  that  this  principle  does 
not  apply  in  the  case  of  a  bailor  {MiUer  Piano 
Co.  V.  Parker,  165  Pa.  208),  yet  it  does  apply 
when  the  bailor,  master,  consignor,  or  owner 
has,  by  his  own  imprudence,  or  holding  out 
in  false  colors,  aided  in  deceiving  the  bona 
flde  purchaser. 

MiUer  v.  Browanky,  eupra;  Lecky  v.  M'Der- 
mott, 8  Serg.  &  B.  600;  Bapp  v.  Palmer,  8 
WatU,  180. 

Mr,  J.  Edwajpd  Caprpenter^  for  appel- 
lee: 

The  defendant  purchased  the  horse,  wagon, 
and  harness  from  a  drunken  man  at  a  price  so 
low  as  to  have  heen  ample  notice  to  a  pur- 
chaser that  he  was  not  dealing  with  the  owner. 

Tracy  was  the  mere  asent  of  the  plaintiff, 
no  property  passed  by  deuvery  to  him,  and  un- 
less the  possession  was  fraudulent  and  intended 
for  colorable  purposes  it  was  not  liable  to  sale 
by  him. 

McMdkon  V.  SUtan,  12  Pa.  229.  61  Am.  Dec 
601;  BifHey  v.  QeUUm,  9  Johns.  201,  6  Am. 
Dec.  271;  8aUu%  v.  Beertit,  20  Wend.  267,  82 
Am.  Dec.  641;  Q;iiinn  v.  Davie,  78  Pa.  15. 

Sterrettt  C^  J.,  delivered  the  opinion  of 
the  court : 

If  there  is  nothing  more  In  this  case  than 
the  facta  recited  by  the  learned  trial  ludge 
in  the  excerpt  from  his  charge  quoted  in  the 
first  specification  of  error,  the  instructions 
therein  given  to  the  Jury  to  find  for  the  plain- 
tiff if  they  believed  the  testimony  would  be 
substantially  correct.  The  only  facts  of 
which  this  instruction  is  predicated  are,  (1) 
that  the  wagon  in  question  was  the  property 
of  John  O'Connor,  the  original  plaintiff ;  and 
(2)  that  Tracy,  without  his  permission,  took 
it,  and  sold  it,  or  attempted  to  sell  it,  to  the 
defendant  as  his  own.  But  these  are  not  the 
only  facts  of  which  there  was  evidence  before 
the  jury.  On  defendant's  behalf,  it  is  con- 
tended that  the  testimony  tended  to  prove, 
and  the  jury,  if  they  had  been  permitted, 
would  have  been  warranted  in  finding,  that 
defendant  purchased  the  property  in  question 
from  Tracy  in  the  honest  belief  that  he  was  in 
fact  the  owner  thereof ;  that  the  name  and  oc- 
cupation of  Tracy— viz.,  "George  Tracy, 
Piano  Mover" — were  on  the  wagon  when  he 
offered  it  for  sale,  and  that  fact  was  referred 
to  as  indicating  his  ownership  of  the  prop- 
erty, etc. ;  that,  Tracy  being  a  stranger,  de- 
fendant was  specially  careful  to  inquire  and 
inform  himself  that  the  person  who  was  in 
possession  of  and  offering  to  sell  the  wagon 
was  the  George  Tracy  whose  name  and  oc- 
cupation were  painted  thereon ;  that  Tracy's 
name  and  occupation  were  put  upon  the 
wagon  with  the  knowledge  of  O'Connor, 
the  original  plaintiff,  and  himself,  and  by 
direction  of  the  former,  for  the  purpose  of 
creating  the  impression  and  inducing  the 
public  to  believe  that  the  property  Jselonffed 
to  Tracy,  and  was  being  used  by  him  in  his 
business  as  a  piano  mover,  in  which  he  had 
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theretofore  been  engaged.  Without  attempt- 
ing to  summarize  the  testimony  relied  on  by 
the  defendant,  it  is  sufficient  to  say  that  it 
tends  to  proTe  substantially  the  state  of 
facts  aboye  outlined,  and  especially  that  the 
original  plaintiff,  for  his  own  gain  and 
benefit,  was  a  party  to  the  arrangement 
whereby  Tracy's  name  was  put  on  the  wagon 
for  the  purpose  of  misleading  the  public  into 
the  belief  that  the  property  was  his,  and  that 
defendant,  acting  with  due  caution  and  in 

good  faith,  was  thus  misled  as  to  the  owner- 
tiip  of  the  property,  and  purchased  the  same 
from  Tracv. 

While  the  soundness  of  the  general  rule  of 
law  that  a  vendee  of  personal  property  takes 
only  such  title  or  interest  as  his  yendor  has 
and  is  authorized  to  transfer  cannot  for  a 
moment  be  doubted,  it  is  not  without  its 
recognized  exceptions.  One  of  these  is  where 
the  owner  has  so  acted  with  reference  to  his 
property  as  to  invest  another  with  such  evi- 
dence of  ownership,  or  apparent  authority  to 
deal  with  and  dispose  ot  it,  as  is  calculated 
to  mislead,  and  does  mislead,  a  good -faith 
purchaser  for  value.  In  such  cases  the  prin- 
ciple of  estoppel  applies,  and  declares  that 
the  apparent  title  or  authority,  for  the  exist- 
ence of  which  the  actual  owner  was  re- 
sponsible, shall  be  regarded  as  the  real  title 
or  authority,  at  least  so  far  as  persons  acting 
on  the  apparent  title  or  authority,  and  part- 
ing with  value,  are  concerned.  Strictly 
speaking,  this  is  merely  a  special  applica- 
tion of  the  broad  equitable  rule  that,  where 
one  of  two  innocent  persons  must  suffer  loss 
by  reason  of  the  fraud  or  deceit  of  another, 
the  loss  should  fall  upon  him  by  whose  act 
or  omission  the  wrongdoer  has  been  enabled 
to  commit  the  fraud.  Assuming,  in  this 
case,  that  a  Jury,  under  the  evidence,  should 
find — as  we  think  they  would  be  warranted 
in  doing— that  such  marks  of  ownership  were 
placed  on  the  property  by  direction  of  O'Con- 
nor, the  real  owner,  as  were  not  only  calcu- 
lated to  deceive,  but  actually  intended  to  de- 
ceive, the  public,  and  that  by  reason  thereof, 
and  without  any  fraud  or  negligence  on  his 
part,  the  defendant  was  misled  into  the  belief 
that  Tracy  was  the  real  owner,  and  he  ac- 


cordingly bought  and  paid  him  for  the  prop- 
erty, can  there  be  any  doubt,  as  between  the 
real  owner  and  the  innocent  purchaser,  that 
the  loss  should  fall  upon  the  former  by  whose 
act  Tracy  was  enabled  to  thus  fraudulently 
sell  and  receive  the  price  of  the  property? 
We  think  not.  In  Barnard  v.  Campbell,  55 
N.  Y.  456,  58  N.  Y.  78,  17  Am.  Rep.  208,- 
a  well-considered  case,  involving  substan- 
tially the  same  principle, — it  was  held  that 
to  create  an  estoppel  by  which  an  owner  ii 
prevented  from  asserting  title  to  and  is  de- 
prived of  his  property  by  the  act  of  a  third 
person  without  his  assent,  two  things  must 
concur :  **  (1)  The  owner  must  have  clothed 
the  person  assuming  to  dispose  of  the  prop- 
erty with'the  apparent  title  to  or  authority 
to  dispose  of  it.  (2)  The  person  alleging 
the  estoppel  must  have  acted  and  parted  with 
value  upon  the  faith  of  such  apparent  owner- 
ship or  authority,  so  that  he  will  be  the  loser 
if  the  appearances  to  which  he  trusted  are  not 
real." 

Without  further  consideration  of  the  ques- 
tions involved,  we  think  the  testimony  to 
which  reference  has  been  made  tended  to 
prove  facts  which  if  found  by  the  jury  would 
have  brought  the  case  within  the  principle 
of  estoppel  above  stated,  and  that  the  learned 
judge,  by  the  instructions  above  complained 
of,  virtually  withdrew  the  effect  of  that  teitl- 
mony  from  the  consideration  of  the  jury.  In 
defendant's  second  point  he  was  requested  to 
charge :  "If  the  jury  find  from  the  evidenoe 
that  the  plaintiff's  intestate  allowed  Tracy  to 
put  his  name  on  the  wagon,  and  made  no  effort 
to  efface  it,  and  thereby  allowed  the  defend- 
ant to  be  misled,  their  verdict  must  be  for 
the  defendant."  This  was  refused,  with  the 
remark  that  he  had  already  instructed  them 
that  their  verdict  ought  to  be  for  the  plain- 
tiff in  the  event  of  their  believing  the  testi- 
mony. 

It  follows  from  what  has  been  said  that  the 
first  and  third  specifications  should  be  sus- 
tained. The  second  specification  is  dismissed. 
As  presented,  defendant  was  not  entitled  to 
an  affirmance  of  the  point  therein  recited. 

Judgment  reversed^  and  a  tenire  fadat  d$ 
novo  awarded. 
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1.  A  city  wbooe  charter  prorides  there* 
for  may  collect  a  license  imposed  by  It  on 
street-can  by  enf OToinir  a  penalty  for  failure  to 
pay  for  the  lloense. 

8.  Taxes  imposed  as  a  priTileg^e  on  a 
ttreet^car  oompany  are  not  wltbln  Const.,  art.  10, 
•  8.  requiring  ^'all  taxes**  to  be  uniform  on  the 
same  class  of  subjects. 


Note.— Od  the  question  of  the  effect  of  the  con- 
stitutional requirement  of  uniformity  in  taxation 
■fl  applied  to  licenses,  see  also  State  y.  Moore  (N.  G.) 
SL.R.A.472. 
29  L.  R.  A. 
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(July  1 1805.) 

CROSS  writs  of  error  to  the  Court  of  Appeals 
to  review  a  jadgment  modifying  a  judg> 
ment  of  the  District  Court  for  Arapahoe 
County  in  favor  of  defendant  In  an  action 
brought  to  enjoin  the  enforcement  of  the  col- 
lection of  a  license  tax  which  had  been  imposed 
upon  plainiifE's  cars.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeir:  Wolcott  ft  Vaile  and  Henr^  F. 
llay*  for  plaintiff: 

A  license  is  issued  under  the  police  power, 
but  the  exaction  of  a  license  fee  with  a  Tiew 
to  revenue  would  be  the  exercise  of  the  power 
of  taxation,  and  the  charter  must  plainly  show 
the  intent  to  confer  that  power,  or  the  munic- 
ipal corporation  cannot  assume  It 


See  also  40  L.  R.  A.  611. 
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Cooler,  Const.  Um.  p.  244,  *d01;  New  York  I 
▼.  8eeimd  Ate.  R.  Co.  n  ^.  Y.  261;  State  w. 
mbokm.  41  N.  J.  L.  71. 

Where  doubt  existe  as  to  the  constructloii  of 
a  charter,  that  doubt  should  be  resolved  against 
the  corporation  clalmiDf  the  power,  and  this 
rule  applies  to  municipal  corporations. 

Horr  &  Bemls,  Mun.  PoL  Ord.  g  125;  DiU. 
Mun.  Corp.  g  89;  Cooley,  Taxn.  p.  276; 
LyneMmrg  ▼.  Norfolk  oft  IT.  B.  Oe^.  80  Ya.  260, 
56  Am.  Bep.  692. 

Plaintiff  company  exists  and  operates  its 
cars  under  a  territorial  charter  granted  to  it 
before  the  constitution  of  the  state  of  Colorado 
was  adopted. 

This  charter  was  a  contract,  and  the  obliga- 
tion thereof  cannot  be  impaired  by  any  subse- 
quent legidation,  whether  by  ordinance,  stat- 
ute, or  even  the  adoption  of  the  constitution. 

Dartmouth  CoUege  TnuteesY,  Woodtoard,  17 
U.  8.  4  Wheat.  518,  4  L.  ed.  629;  Qunn  ▼. 
Barry.  82  U.  S.  15  Wall.  610,  21  L.  ed.  212. 

Having  full  authority  to  construct  and  op- 
erate its  street  horse-car  lines,  it  needed  neither 
permission  nor  the  grant  of  any  privileire  from 
the  city  of  Denver,  because  that  right  had 
been  granted  to  it  by  the  legislature. 

New  York  v.  Second  A9e.S.  Co.  and  State  v. 
Heboken,  ettpra. 

The  power  to  license  necessarily  implies  the 
power  to  prohibit,  and  the  dty  of  Denver 
clearly  has  no  rieht  to  prohibit. 

Satannah  v.  Carlton,  86  Ga.  460;  Waehing- 
ton  ▼.  Meigs,  1  McArth.  58. 

A  tax  cannot  be  collected  by  calling  it  a  li- 
cense and  enforcing  a  penalty  for  the  failure  to 
pay  for  the  license. 

44  Alb.  L.  J.  288;  Horr  &  Bemis,  Mun.  PoL 
Ord.  §  257. 

Meeers.  F.  A.  WaUmmm,  dtp  AUy., 
Oreeley  W.  Whitford,  and  ▲Uen  B. 
Seaman,  for  defendant: 

All  rights  are  held  subject  to  the  police 
power. 

Boston  Beer -Oe,  y.  Massachvsetts,  97  U.  8.  82, 
24  L.  ed.  991;  Southwark  B.  Co.  v.  Philadel- 
phia, 47  Pa.  821. 

If  the  grant  of  power  to  a  municipality  is 
•imply  to  "license  and  regulate,"  the  license 
fee  exacted  under  such  a  grant  of  power  could 
be  no  more  than  an  amount  suffldent  to  reim- 
burse the  city,  and  if  the  sum  exacted  goes 
beyond  that,  and  manifestly  so,  then  it  is  an 
mttempt  to  raise  revenue  by  means  of  licenses 
end  is  referable  to  the  power  of  taxation. 

Cooley,  Taxn.  2d  ed.  p.  598. 

It  is  impossible  to  estimate  the  cost  to  the  city 
of  Denver  in  regulating  the  street-cars  of  Uie 
plaintiff  in  error,  and  a  court  of  equity  cannot 
end  will  not  inqidre  into  the  manner  of  exer- 
cising this  discretion  granted  to  the  citv  coun- 
cil, unless  it  is  plainly  and  manifestly  abused. 

Be  White,  48  Minn.  250;  Mankato  t.  Fowler, 
88  Minn.  864;  Be  BickerHaff,  70  Cal.  86;  Van 
Baalen  v.  F^ople,  40  Mich.  258. 

The  simple  act  of  requiring  «  license  is  an 
exercise  of  the  police  power. 

Cooley,  Const  Um.  201;  Be  Wan  Yin,  22 
Fed.  Rep.  701;  AUertonr.  Chicago,  9  Biss.  552; 
Chicago  Pkg,  A  P,  Co.  r.  Chicago,  88  IlL  221, 
80  Am.  Rep.  546. 

The  right  to  exact  a  fee  is  incident  to  the 
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power  to  require  a  license,  and  it  is  entirely 
within  the  discretion  of  the  power  granting  tlie 
license,  whether  or  not  it  shall  be  demand^. 

Thomcuson  t.  State^  15  Ind.  451;  StaU  r. 
Herod,  29  Iowa,  128. 

A  license  fee  of  $50  has  been  sustained,  un- 
der the  police  power  In  the  following  cases: 

AUerton  v.  UMeago,  supra;  F^anxford  d  P. 
Pass,  R.  Co.  V.  Philadelphia,  58  Pa.  119,  98 
Am.  Dec.  242:  Union  Pass.  B.  Co.  v.  Philadel- 
phia, 101  U.  8.  582,  25  L.  ed.  912.  8ee  also 
New  Orleans  ▼.  New  Orleans  City  A  L,  B  Co, 
40  La.  Ann.  587;  Johnson  v.  Philadelphia,  60 
Pa.  450;  San  Josi  v.  San  Josi  db  S.  C,  B,  Co. 
58  Cal.  476;  £Uate  ▼.  Herod,  supra;  LouisviUe 
City  B  Co,  V.  Louisville,  4  Bush,  478;  Penn- 
sylvania B,  Co.  V.  Pmnsylvania,  129  Pa.  200. 

But  the  city  of  Denver  has  ample  power  to 
exact  a  license  fee  for  revenue  purposes,  under 
subdivision  11,  §  20,  art.  2,  of  its  charter. 

2  Dili.  Mun.  Corp.  4th  ed.  §§  768, 789;  How- 
land  V.  Chicago,  108  Dl.  496;  Newton  v.  Atchi- 
son, 81  Kan.  151,  47  Am.  Rep.  486;  San  Josi 
V.  San  JosS  diS,C,BCo,^  CaL  475;  Cooley, 
Taxn.  chaps.  18,  19.  also  p.  597;  Ex  parU 
Bobinson,  12  Nev.  268,  28  Am.  Rep.  794; 
Van  Hook  v.  Selma,  70  Ala.  868,  45  Am.  Rep. 
85;  EsB  parte  Montgomery,  Be  Knox,  64  Ala. 
466. 

Failure  to  pay  taxes  in  the  natore  of  regula- 
tions is  as  much  a  violation  of  an  ordinance  as 
any  other,  and  is  equally  punishable. 

Horr  &  Bemis,  Mun.  Pol.  Ord.  g  285. 

The  Denver  City  Railway  Company  accepted 
its  charter  from  the  territorial  legislature  sub- 
ject to  all  police  regulations  then  in  force  and 
that  might  thereafter  be  adopted,  either  by  the 
legislature  or  the  city  government 

Wiggins  Ferry  Co.  v.  East  St.  Louis,  102  El. 
670;  Frankford  d  P.  Pass.  B,  Co,  v.  Philadd- 
jMa,  58  Pa.  120,  98  Am.  Dec.  242;  State  v. 
Herod,  29  Iowa,  128;  Stone  v.  Mississippi^  101 
U.  8.  817,  25  L.  ed.  1079;  Union  Pass.  B.  Co. 
V.  Philadelphia,  101  U.  8.  528.  25  L.  ed.  912. 

The  alienation  of  the  taxing  power  must  be 
clear  and  unquestionable.  It  is  never  pre- 
sumed. 

Waller  ▼.  Hughes  (Ariz.)  11  Pac.  Rep.  125; 
Union  Pass.  B,  Co.  v.  Philadelphia,  supra;  % 
Dill.  Mun.  Corp.  g  789;  Cooley,  Taxn.  146; 
VickOmrg,  S.  A  P,  B.  Co,  v.  Dennis,  116  U. 
8.  665.  29  L.  ed.  770;  Providence  Bank  v.  Bil- 
lings, 29  U.  8.  4  Pet.  514.  7  L.  ed.  989:  Phila- 
delphia dbW.B  Co.  ▼.  Maryland,  51  U.  8.  10 
How.  876,  18  L.  ed.  461. 

A  tax  laid  for  the  double  purpose  of  regula- 
tion and  revenue  must  be  grounded  in  both  the 
police  and  the  taxing  power. 

Cooley,  Taxn.  11;  Hirshfidd  ▼.  DaUas,  29 
Tex.  App.  242. 

There  can  be  no  exercise  of  the  police  power 
as  a  police  regulation  without  some  restraint, 
and  "the  power  to  regulate  carries  with  it  the 
power  to  restrain." 

Piqua  V.  ZimmerUn,  85  Ohio  8t.  607;  Van- 
dine,  Petitioner,  6  Pick.  190, 17  Am.  Dec.  851; 
State  V.  Freeman,  88  N.  H.  428. 

It  cannot  be  urged  that  no  business  can  bo 
regulated  or  burthens  imposed  on  its  pursuit! 
unless  there  be  power  to  suppress  the  business. 

Braun  v.  Chicago,  110  111.  196;  HowHand  T. 
Chicago,  108  DL  501. 
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Ooddard*  J.,  deliyered  the  opinion  of  the 
court: 

On  the  8d  day  of  October,  1889,  the  Den- 
Ter  City  Railway  Company  instituted  this 
action  to  restrain  the  city  of  Denver  and  its 
officers  from  prosecuting  cases  against  it  and 
its  employes  for  operating  its  horse* cars  in 
Tiolation  of  a  certain  ordinance  of  the  city, 
adopted  in  1886  and  amended  in  1888,  which 
provides,  inter  alia,  as  follows : 

**  Section  1.  It  shall  be  unlawful  for  any 
person  or  persons  to  hire  out,  keep  or  use  for 
hire,  or  cause  to  be  kept  or  used  for  hire, 
for  the  carrying  or  conveying  of  persons,  or 
run  on  established  lines  within  the  city  lim- 
its of  the  city  of  Denver,  any  hackney  coach, 
cab,  omnibus,  express  wagon,  herdic  coach, 
street- car,  v^icle  or  vehicles,  carriage  or 
carriages  of  any  description  or  name  whatso- 
ever, without  a  license  first  had  and  obtained 
so  to  do." 

"Section  14.  There  shall  be  charged  and 
paid  to  the  city  treasurer  for  the  use  of  thecity 
of  Denver,  on  issuing  the  said  licenses,  by 
the  parties  to  whom  they  may  be  granted, 
the  following  sums:  .  .  .  Second.  For 
all  omnibuses  and  accommodation  coaches, 
herdic  coaches,  and  street-cars  running  upon 
established  lines  and  at  stated  periods,  from 
place  to  place  within  the  city,  shall  be 
charged  for  license,  each,  the  sum  of  $10  per 
annum.** 

By  section  14  as  amended  in  1888  the  li- 
cense fee  for  each  car  was  increased  from  |10 
to  $25  per  annum.  The  companv  averred  its 
willingness  to  pay  a  fee  of  $10,  as  it  had 
theretofore  done,*but  refused  to  pay  the  sum 
of  $25,  on  the  ground  that  the  latter  Is  un- 
reasonable, and  in  excess  of  the  amount  neces- 


sary to  pay  the  expenses  of  police  regula 
tion,  and  is  in  fact  a  tax  upon  its  property, 
and  hence  unlawful  and  void.    The  evidence 


introduced  upon  the  trial  of  the  cause  is  not 
preserved  by  a  bill  of  exceptions,  but  the 
court  below  made  the  following  findings: 
"  (1)  That  the  license  for  police  regulation 
does  not,  under  the  testimony  offered,  justify 
a  greater  license  than  $17.50  per  car,  as  here- 
tofore found,  but  that  the  wording  of  the  city 
charter  gives  the  city  the  right  to  tax,  as  well 
as  to  license,  for  police  regulation,  and  that 
the  charter  of  the  plaintiff  company,  ap- 
proved January  10,  1867,  in  no  way  exempts 
It  from  paying  such  tax.  (2)  That  the  city 
council  having  the  power  to  assess  said  tax 
at  the  sum  of  $25  per  car,  and  having  elected 
to  do  so,  that  the  same  is  legal.  JS)  That 
the  temporary  injunction  heretofore  issued  in 
this  cause  should  be  dissolved,  at  the  cost  of 
the  plaintiff."  To  the  judgment  dissolving 
the  temporary  injunction  and  dismissing  the 
action,  the  company  and  the  city  prosecuted 
writs  of  error  from  the  court  of  appeals. 
That  court,  in  an  elaborate  opinion,  reported 
In  2  Colo.  App.  84,  reversed  the  court  below 
upon  its  finding  that  the  city  was  empowered 
to  tax,  as  well  as  to  license  for  police  regu- 
lation, but  affirmed  its  judgment  of  dismissal 
upon  the  ground  that  the  record  was  devoid 
(A  any  showing  that  the  sum  of  $25  was  an 
unreasonable  charge  for  police  regulation. 
Both  parties,  being  dissatisfied  with  this 
judgment,  bring  the  case  here  for  reyiew. 
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The  company  insists  that  tlie  finding  of  the 
court  below  that  the  testimony  offered  did 
not  justify  a  charge  of  $25  for  police  regu- 
lation is  conclusive  as  to  its  right  to  main- 
tain the  action,  under  the  doctrine  announced 
by  the  court  of  appeals,— that  the  city  is  not 
authorized  to  assess  a  1  ioense  tax.  The  city, 
on  the  contrary,  contends  that  the  court  of 
appeals  erred  in  holding  that  the  ordinance 
could  not  be  upheld  as  a  legitimate  exercise 
of  its  power  to  tax  the  business  of  running 
street-railway  cars. 

In  the  view  we  take  of  these  respective 
contentions,  it  becomes  unnecessary  to  dis- 
cuss the  validity  of  the  ordinance  as  a  polios 
regulation,  or  to  determine  whether,  upon 
the  record,  the  finding  of  the  court  below  is 
conclusive  upon  the  fact  that  $25 exceeds  the 
necessary  and  legitimate  ex[>ense  of  issuing 
the  license  and  providing  police  supervision. 
And  in  this  regard,  if  the  court  of  appeals 
was  correct  in  holding  that  the  finding  of  tlie 
court  below  was  not  an  authoritative  finding 
of  fact,  based  upon  the  eyidenoe,  but  the  re- 
sult of  personal  observation  only,  and  hence 
not  conclusive  upon  this  review,  we  fully 
concur  in  the  conclusions  reached  by  the 
learned  writer  of  that  opinion, — that  ^this 
court  cannot  interpose  its  opinion,  and  guess 
at  a  cost  of  administration^  nor  take  the 
judgment  of  the  court  below,  as  against  the 
judgment  of  thecity  council,"  and,  without 
sufficient  data  or  evidence,  pronounce  the  or- 
dinance unreasonable  as  a  police  regulation. 

But  upon  the  more  important,  and,  as  we 
regard  it,  the  decisive,  question  in  the 
case,— **  whether  the  city,  under  its  charter, 
has  the  power  to  tax,  as  well  as  to  license 
and  regulate,  Uie  business  of  the  ruilway 
company, — we  are  unable  to  concur  with 
either  the  reasonineor  the  conclusion  of  the 
court  of  appeals.  Thai  taxation  is  c^e  irly  a 
legislative  prerogative,  and  may  be  conferred 
upon  a  municipality,  by  that  branch  of  the 
government,  in  such  measure  and  for  such 
purpose  as  it  may  deem  expedient,  so  long  as 
It  oDserves  the  limitations  and  restraints  of 
the  organic  law,  is  not  questioned  or  de- 
nied. Nor  do  we  understand  that  the  lan- 
guage of  the  charter  of  1885,  which,  in  ex- 
press terms,  confers  upon  the  city  of  Denver 
power,  ** exclusively,  to  license,  regulate, 
and  tax  any  or  all  lawful  occupations,*  etc, 
is  held  to  be  insufficient  to  authorize  the  city 
to  impose  the  tax  in  question,  if  such  grant 
of  power  is  not  inhibited  by  our  state  consti- 
tution. But  it  is  asserted  that  the  charter 
provision,  in  so  far  as  it  attempts  to  confer 
the  power  to  tax,  is  in  conflict  with  section 
8,  article  10,  which  provides:  ''All  taxes 
shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  shall  be  levied 
and  collected  under  general  laws,  which 
shall  prescribe  such  regulations  as  shall  se- 
cure a  just  valuation  for  taxation  of  all  prop- 
erty, real  and  personal.''  In  this  we  think 
the  court  of  appeals  is  in  error.  It  seems  to 
be  almost  universally  accepted  that  this  and 
like  constitutional  provisions  refer  to  the 
levy  of  ad  vcUarem  taxes  upon  property,  and 
do  not  apply  to  taxation  Imposed  on  priv- 
ileges ana   occupations^    Sedgw.    Stat.    St 
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Const.  L.  2d  ed.  004-607,  referring  to  similar 
proviBions  contained  in  the' constitutions  of 
various  states,  savs:  "In  construing  these 
provisions  It  has  Leen  held,  in  many  of  the 
states,  that  the  words  *equal  and  uniform' 
mpply  only  to  a  direct  tax  on  property ;  and 
that  the  clause  in  regard  to  uniformity  of 
taxation  does  not  limu  the  power  of  the  les- 
islatnre  as  to  the  objects  of  taxation,  hut  is 
only  intended  to  prevent  an  arbitrary  taxation 
of  property,  according  to  kind  or  quality, 
without  regard  to  value.  Specific  taxes  have 
therefore  been  sustained  as  a  valid  exercise  of 
the  legislative  power.  *  Burroughs  on  Taxa- 
tion, g  54,  referring  to  the  same  subject, 
says:  *^ These  provisions,  as  a  general  rule, 
are  held  to  applv  to  property  alone,  and  not 
to  in<:1ude  taxation  on  privileges  or  occupa- 
tions." Among  the  numerous  decisions  to 
the  same  effect,  see  Newton  v.  AtcMsan^  81 
Kan.  151,  47  Am.  Rep.  486;  Ex  parte  Bobin- 
9on,  12  Nev.  268.  28  Am.  Rep.  794;  Walcott 
▼.  People,  17  Mich.  68;  1  Desty,  Taxn.  p. 
101,  %^e^:^SanJi}»ey.  San  JaeS  d  8.  0.  R.  Go. 
53  Cal.  475;  Bx  parte  Mirande,  78  Cal.  365; 
&vcyer  v.  Alton,  4  111.  129 ;  Marmet  v.  State, 
45  Oliio  St.  68 ;  Com.  v.  Moore,  25  Oratt  951 ; 
American  Union  Exp.  Co.  v.  St.  Joeeph,  66 
Ko.  675,  27  Am.  Rep.  882;  St.  Louie  v. 
Green,  7  Mo.  App.  468 ;  Davis  v.  Macon, 
64  Ga.  128,  87  Am.  Rep.  60.  In  the  latter 
case  the  court  had  under  consideration  an  or- 
dinance enacted  by  the  city  of  Macon  pro- 
▼idine  that,  among  others,  retail  butchers 
should  pay  a  license  of  $50  per  annum,  and 
that  further  imposed  a  tax  of  (25  upon  each 
wagon  used  in  their  business.  The  conten- 
tion there  was  that  the  ordinance  was  viola- 
tive of  the  constitutional  requirement  that 
all  taxes  shall  bp  uniform,  and  upon  this 
point  Justice  Blecklev,  speaking  for  tne  court, 
says :  "It  is  insisted  further  Uiat  by  the  tax 
upon  the  wagon,  the  ad  valorem  principle  of 
the  constitution  is  violated.  This  objection 
proceeds  upon  the  theory  that  the  wagon  is 
mere  property,  and  subject  only  to  state  and 
county  taxes,  .  .  .  which  taxes  have  been 
duly  assessed  and  paid.  The  complainants 
confpnd  that  having  paid  all  taxes  on  the 
value  of  the  wagon  as  property  with  which 
they  are  chareeable,  they  cannot  be  required 
to  pay  an  additional  specific  tax  to  the  city 
upon  the  same  property.  But,  as  already 
stated,  the  tax  now  in  question  is  not  a  prop- 
erty tax,  but  a  business  tax ;  the  wagon  is 
treated  as  an  instrument  used  in  carrying  on 
the  business  of  the  complainants  within  the 
city,  and  it  has  been  ruled,  and  no  doubt 
rightly  ruled,  that  the  number  and  kind  of 
vehicles  may  be  regarded  in  measuring  a 
tax  of  this  description.  .  .  .  That  the 
complainants  are  in  no  default  to  the  state 
and  county  in  respect  to  taxes  upon  the 
value  of  the  wagon  as  property,  is  no  protec- 
tion to  them  affainst  the  business  tax  now 
demanded."  We  quote  thus  fully  because 
of  the  similarity  of  that  case  in  principle 
with  the  one  at  bar,  and  because  the  language 
of  the  learned  justice  is  pertinent  to  the  con- 
tention of  counsel  for  the  company  in  this 
case.  In  the  case  of  5«.  Louis  v.  bfreen,  supra, 
the  court  had  under  consideration  the  val  idlty 
of  an  ordinance  imoosing  a  tax  upon  wagons 
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used  in  the  streets  of  St.  Louis  for  pur- 
poses of  traffic  and  for  private  purposes. 
The  validity  of  the  ordinance  was  attacked 
upon  the  ground  that  it  was  in  derogation 
of  a  like  provision  of  the  constitution  of 
Missouri ;  and,  in  an  elaborate  argument  up- 
holding the  validity  of  the  ordinance,  Judge 
Bake  well,  who  delivered  the  opinion  of  the 
court,  used  this  language :  **  The  constitu- 
tional provision  that  all  property  subject  to 
taxation  in  the  state  shall  he  taxed  according 
to  its  value  is  undoubtedly  binding  upon  the 
legislative  body  when  it  exercises  the  taxing 
power;  but  this  provision  is  not  violated 
when,  as  in  the  case  at  bar,  the  tax  is  not  a 
tax  precisely  upon  the  object  itself,  but 
rather  upon  the  exercise  of  the  civil  rij^ht  of 
usin^  that  object.  .  .  .  And  though  im- 
posed for  revenue,  and  not  for  police  pur- 
poses at  all,  it  is  a  tax  of  the  nature  of  a 
license,  because  it  is  a  permission  to  do  that 
which,  after  the  passage  of  tlie  ordinance, 
it  became  unlawful  to  do  without  bavin? 
obtained  the  permission."  The  pertinency  of 
this  decision  to  the  question  we  have  under 
consideration  is  found  in  the  fact  that  the 
tax  therein  upheld  was  imposed  upon  vehi- 
cles subject  also  to  taxation  as  property,  and 
in  the  further  fact  that  the  Arrant  ef  power  in 
the  charter  of  the  city  of  St.  Louis  was 
identical  with  that  in  the  charter  of  the  city 
of  Denver,  to  wit,  ''to  license,  regulate, 
and  tax,"  etc.  This  case,  on  appeal  to  the 
supreme  court,  was  affirmed  in  all  partic- 
ulars, except  the  holding  of  the  court  of 
appeals  to  the  effect  that  the  ordinance  was 
Invalid  in  so  far  as  it  authorized  the  convic- 
tion for  a  misdemeanor,  and  punishment  by 
fine.  The  case  of  Palmer  v.  Way,  6  Colo. 
106,  is  relied  on  by  the  learned  writer  of  the 
opinion  of  the  court  of  appeals  as  announcing 
a  different  doctrine ;  and  the  case  of  Wilson 
V.  Chilcott,  12  Colo.  600,  accepting  the  doc- 
trine therein  laid  down  as  stare  decisis,  is 
cited  therewith  in  support  of  the  conclusion 
reached  in  that  opinion.  But  since  its  rendi- 
tion those  cases  have  been  expressly  overruled 
by  this  court  in  the  case  of  Denver  v.  Knowles, 
17  Colo.  204,  17  L.  R.  A.  185,  as  beinr 
''against  the  strong  current  of  authority."' 
And  the  rule  announced  in  the  latter  case,  ini 
so  far  as  it  has  any  application  to  the  ques- 
tion before  us,  is  in  conformity  with  tho 
views  herein  expressed.  It  is  clear  from  the* 
foregoing  that  the  imposition  of  a  tax  upon 
occupations  is  not  governed  by  the  rule  of 
uniformity  prescribed  in  article  10,  section 
8,  of  the  State  Constitution,  and  neither  ex* 

f^resslv  nor  by  implication  is  the  legislature 
nhibfted  thereby  from  conferring  upon  the 
city  the  power  to  exact  suck  a  tax.  And  our 
conclusion  is  that  the  legislature  having,  in 
express  terms,  conferred  upon  the  city  the 
power  to  tax,  as  well  as  to  license  and 
regulate,  the  enactment  of  the  ordinance 
under  consideration  was  a  legitimate  exercise 
of  that  power,  and  the  charge  for  license 
therein  provided  may  be  enforced  as  a  valid 
tax. 

It  is  further  contended  by  counsel  for 
plaintiff  in  error  that,  if  the  tax  be  valid, 
the  ordinance  cannot  be  enforced  in  the 
manner  provided ;  that  it  must  be  collected 
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M  other  taxes,  and  not  by  enforcinga  penalty 
for  failure  to  pay  for  the  license.     We  cannot 

five  our  assent  to  this  proposition.  Section 
1,  article  2,  of  the  citr  charter  provides: 
"The  city  council  shall  have  power  to  make 
all  ordinances  which  shall  be  necessary  and 
proper  for  carrving  into  execution  the  powers 
specified  in  this  act,  .  .  .  and  to  enforce 
the  same  by  appropriate  fines,  imprisonment, 
or  other  penalties.  ^  JnSt,  Lauu  v.  Sternberg, 
69  Mo.  289,  Norton,  J.,  speaking  to  this 
point,  said:  ''Such  ordinances  have  been 
uniformly  upheld  when  brought  to  the 
attention  of  this  court."  In  support  of 
the  power  of  municipal  corporations  to  re- 
cover fines  and  penalties  against  persons 
not  complying  with  similar  ordinances,  he 
cites,  OtndniuUi  v.  Buckingham,  10  Ohio, 
267;  Sheltan  v.  MoHU,  80  Ala.  540,  68  Am. 


Dec.  148;  Vandine,  PlsHtumer,  6  Pick.  187, 
17  Am.  Dec.  851 ;  Ohilwre  v.  FiBopU,  11  Mich. 
48,— and  adds:  '^This  is  not  a  proceedinc 
on  the  part  of  tlie  city  to  collect  the  amoimt 
of  license  required  by  the  ordinance,  but  it 
is  instituted  to  recover  a  fine  for  breach  of 
it  committed  by  defendant,  in  practicing  law 
without  such  license ;  and,  although  be  miv 
be  subjected  to  the  piayment  of  the  fine,  he 
would  not  thereby  be  entitled  to  the  license." 
We  are  therefore  of  the  opinion  that  the 
trial  court  was  correct  in  holding  that  the 
city  had  the  right  to  exact  the  sum  claimed 
as  a  license  tax,  under  the  terms  of  its  char- 
ter, and  upon  this  ground  its  Judgment 
should  be  sustained ;  and  the  judgment  of  (hi 
Court  of  AppeaU  affirming  the  ^emieaal  if  the 
action  u  affirmed. 
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^1.  When  one  not  a  paHy  to  a  ne^^ 
ttable  notOf  after  tt  baa  been  delivered  to  and 
while  it  is  in  the  hands  of  the  payee,  indorses  it 
in  btank  upon  a  valid  oonsideratioQ,  for  the  pur- 
pose of  assuming  the  liability  of  guarantor, 
such  act  authorizes  the  payee  to  write  over  the 
signature  the  oontraot  of  guaranty  in  full:  and, 
that  being  done,  it  is  a  sufficient  note  or  memo- 
randum in  writing  to  take  the  case  out  of  the 
statute  of  frauds. 

8.  Nicholas  A  S.  Co.  ▼•  Dedrlek,  to  tbe 
effect  that  the  extension  of  the  time  of  payment 
of  a  past-due  note  is  a  sufficient  consideration  to 
support  a  promise  to  pay  it,  followed* 

(October  IB,  1806.) 

APPEAL  bv  plaintiffs  from  an  order  of  the 
District  Court  for  Marshall  County  denv- 
ing  a  new  trial  after  verdict  for  defendant  in 
an  action  brought  to  enforce  the  guaranty  of  a 
promissory  note.  Bevereed, 
The  facts  are  stated  in  the  opinion. 
Meeere.  Brown  ft  Oarr,  for  appellants: 
Defendant  signed  his  name  in  blank  on  the 
back  of  the  note  (then  past  dne)  for  the  pur- 
pose and  with  the  intention  of  guaranteeing 
the  payment  of  the  same,  in  consideration  of 
the  time  of  payment  being  extended  to  a  fu- 
ture date;  having  placed  his  name  there  for 
that  purpose,  it  aumorized  plaintiffs  to  write 
over  it  in  full  the  guaranty,  or  whatever  other 
contract  was  entered  into,  and  this  was  a  suf- 
ficient note  or  memorandum  to  take  the  case 
out  of  the  statute  of  frauds,  and  as  soon  as  the 

*Headnotes  by  8eab>,  €ft.  J* 


NoxB.— for  UabJlity  of  stranger  who  Indorses 
commercial  paper  before  delivery,  see  also  Fuller- 
ton  V.  Hill  (Kan.)  18  L.  B.  A  88,  and  note. 

For  oral  evidence  to  show  who  Is  liable  as  the 
maker  of  a  note,  see  Keidan  v.  Winegar  ^eh.)  SO 
L.  R.  A  7QS,  and  fioCa. 
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same  was  written  on  the  guaranty  became  ef- 
fectual. 

Moor  V.  Foleom,  14  Minn.  840,  100  Am.  Dec 
227;  McOomb  v.  Thompson,  2  Minn.  189,  73 
Am.  Dec.  84;  Pieree  v.  Irvine,  1  Minn.  389; 
Tiedeman,  Com.  Paper,  pp.  453, 454;  Beehtitk 
V.  AngeU,  6  Conn.  815. 

Oral  evidence  is  not  admissible  to  vary  the 
terms  of  a  written  agreement,  but  indorsements 
are  a  peculiar  class  of  contracts,  and  that  rule 
does  not  extend  to  contracts  which  are  raised 
from  implication  by  operation  of  law,  such  ai 
indorsements  in  blank. 

Dan.  Neg.  Inst  4th  ed.  8  717;  Leeerinor, 
Waehington,  8  Minn.  828;  Kern  v.  Von  Phttl, 
7  Minn.  426, 82  Am.  Dec  105;  FiretNat.  Bank 
V.  National  Marine  Bank,  20  Minn.  68. 

A  regular  indorsement  is  an  indorsement  to 
which  the  law  attaches  a  certain  and  distinct 
liability. 

Levering  v.  Washington,  eupra;  Peekham  ▼. 
Oilman,  7  Minn.  446. 

An  irregular  indorsement  is  where  a  name 
appears  on  the  back  of  a  note  in  such  a  posi- 
tion that  it  is  a  matter  of  uncertainty  and  am- 
biguitv  as  to  what  sort  of  a  liability  the  party 
who  thus  placed  his  name  there  intended  to 
assume. 

In  this  class  of  indorsements  parol  evidenoe 
is  admissible  to  explain  and  bring  to  light  the 
actual  contract  that  was  entered  Into. 

Pierae  v.  Irvine,  McOomb  v.  Thompeon,  and 
Moor  V.  Foleom,  eupra;  Dan.  Neg.  Inst.  4th  ed-        | 
§§  710,  et  eeg.;  Tiedeman,  Com.  Paper,  g§  870 
et  eeq.;  Buck  v.  BvtcJiine,  45  Minn.  870.  , 

If  courts  can  ascertain  what  was  the  originil       I 
intention,  they  will  enforce  it  aa  between  tbe 
original  parties.  , 

McOomb  V.  Thompson,  supra;  Tiedeman, 
Com.  Paper,  §  272.  , 

Persons  writing  their  names  on  the  bsck  of       I 
a  note  may  become  makers,  indorsers,  orgnar- 
antors  by  so  doinff,  according  to  their  faiten- 
tions  when  they  'indorsed." 

See  Tiedeman,  Com.  Paper,  g§  S70  e<  «?.; 
Dan.  Keg.  Inst.  4th  ed.  §§  708a  si  esq.;  Buckr. 
Eutehins,  46  mnn.  2m. 

The  writing  may  be  read  hy  the  light  of  the 
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minoaxiding  drcamstances,  in  order  more  per- 
fectly to  understand  the  meaning  of  the  par- 
ties. 

1  Greenl.  Ev.  §g  377.  278,  288. 

Parol  evidence  is  admissible  to  explain  re- 
citals of  fact. 

1  Greenl.  Ev.  g  285. 

Proof  of  the  facts  and  drcamstances  which 
took  place  at  the  time  of  the  transaction  are 
admissible  to  aid  in  the  interpretation  of  the 
language  employed. 

Good  ▼.  Martin,  96  U.  8.  90,  24  L.  ed.  841; 
De  Pauw  ▼.  Bank  of  Salem,  126  Ind.  568,  10 
L.  R.  A.  46. 

Russell's  promise  is  supported  by  a  suffldent 
consideration  to  make  it  valid. 

Dan.  Keg.  Inst.  §  185.  Twte  4;  IfiehoU  db  8. 
Co.  V.  Dedriek  (Minn.)  68  N.  W.  Rep.  1110; 
AtJieiion  y.  Marey,  59  Iowa,  650;  Tiedeman. 
Com.  Paper,  §  170,  p.  280,  notes  6,  8;  Eunger- 
ford  V.  QBrUn,  87  Minn.  806. 

Mr.  A.  C.  WUkinsoiit  for  respondent: 

Under  our  statute  of  frauds,  the  contract  is 
one  by  which  the  defendant  assumes  to  pay  the 
debt  of  another,  and  must  be  in  writing  to- 
gether with  the  consideration  therefor,  plainly 
expressed,  or  the  same  is  void  and  no  action 
can  be  maintained  thereon. 

Eelley*8  SUt.g  4226,p.96,and  Minnesota  cases 
there  cited;  Wilion  Sewing  Mack.  Go.  v.  SehneUf 
20  Minn.  40;  Cliurc/i  v.  Brown,  21  N.  T.  815; 
Houghton  v.  tZy,  26  Wis  181,  7  Am.  Rep.  52; 
Edwards.  Bills  &  Notes,  *281. 

In  NeUon  v-  Dubois,  18  Johns.  175,  it  was 
held  that  such  a  writing  might  be  made  at  any 
time  before  the  trial,  but  this  case  was  directly 
overruled  in  HaU  v.  Jfewcomb,  8  Hill,  288,  7 
Hill,  416.  42  Am.  Dec.  82. 

Campbell  v.  BuUer,  14  Johns.  849.  was  also 
overruled  in  HaU  v.  lieweomb,  supra. 

TiUman  v.  Wheeler,  17  Johna  826,  was  crit- 
icised in  HaU  v.  Neweomb,  7  Hill.  421, 42  Am. 
Dec.  68,  and  practically  overruled  in  OromtoeU 
▼.  Hewitt,  40  N.  Y.  491, 100  Am.  Dec  627. 

The  practice,  then,  of  writing  contracts,  even 
where  the  indorsement  of  a  name  was  made 
upon  the  note  at  the  time  or  near  about  the 
time  of  its  inception  has  been  discountenanced 
by  the  courts. 

RoughUm  v.  Ely,  26  Wis.  181.  7  Am.  Rep. 
52;  Riehards  v.  Warring,  89  Barb.  47;  Drake 
▼.  Marlde,  21  Ind.  434.  88  Am.  Dec.  858;  Van 
Doren  v.  ISader,  1  Nev.  880;  Dan.  Neg.  Inst. 
g  1758:  Orane  ▼.  Wheeler,  48  Minn.  207. 

Start*  Ch.  J. ,  delivered  the  opinion  of  the 
court: 

Action  to  charge  the  defendant  as  guarantor 
of  the  payment  of  a  negotiable  promissory 
note.  Upon  the  trial  the  plaintiffs  offered 
evidence,  and  then  rested,  tending  to  estab- 
lish the  following  state  of  facts:  That  on 
May  4.  1892,  Thomas  Connors  made  and  de- 
livered to  the  plaintiffs  his  note  whereby  he 
promised  to  pay  to  them  or  order  on  Novem- 
ber 1.  1892,  $145.  After  the  maturity  of  the 
note,  and  on  March  81,  1898,  the  defendant 
agreed  with  the  payees  of  the  note,  the  plain- 
tiffs, in  consideration  of  their  extending  the 
time  of  its  payment  to  December  15.  1893, 
to  guarantee  the  payment  of  the  note,  and  in 
execution  of  his  agreement  he  signed  his  name 
on  the  back  of  the  note  in  blank,  and  it  was 
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returned  to  the  plaintiffs'  agent,  and  they, 
by  such  agent,  signed  a  memorandum  on  the 
back  of  the  note  in  these  words:  "In  con- 
sideration of  Mr.  William  Russell  indorsing 
this  note,  payment  of  the  same  is  hereby  ex 
tended  until  Dec.  15th.  1893."  On  January 
29,  1894,  the  defendant  refusing  to  pay  the 
balance  then  due  on  the  note,  the  plaintiffs,  r 
by  their  attorney,  overwrote  the  defendant's 
signature  with  the  formal  contract  of  guar- 
anty, in  these  words:  ''March  Slst,  1893. 
In  consideration  of  the  time  of  the  payment 
of  the  within  note  being  extended  until  Dec 
15th,  1898.  I  hereby  guarantee  paymeut  of 
this  note," — and  brought  this  action  on  such 
guaranty.  Whether  the  defendant's  agree- 
ment was  to  guarantee  the  note  or  to  indorsa 
it.  in  the  strict  sense  of  the  term,  is  an  open 
question  upon  plaintiffs'  own  evidence,  but  it 
was  sufficient  to  warrant  a  finding  by  the  jury 
that  the  contract  was  to  guarantee  the  pay- 
ment. The  trial  court  dismissed  the  action^ 
when  the  plaintiffs  rested,  exception  hy  them, 
and  from  an  order  denying  their  motion  for 
a  new  trial  this  appeal  was  taken. 

1.  What  was  the  legal  liability  awumed 
by  the  defendant  bv  signing  his  name  in 
blank  upon  the  bacK  of  this  note,  pursuant 
to  his  oral  agreement  to  guarantee  its  pay- 
ment? This  is  practically  the  only  question 
in  this  case.  It  is  perfectly  manifest  that 
by  this  Irregular  indorsement  he  intended  to 
become  responsible  to  the  payees  for  its  pay- 
ment, in  some  ^pacitv,  as  maker,  indorser, 
or  guarantor.  What  liability  one  who  is  not 
a  party  to  a  negotiable  instrument  otherwise 
than  by  his  indorsement  of  it,  and  who  is  in 
no  manner  connected  wiUi  the  title  to  it  or 
its  transfer,  assumes  by  signing  his  name 
in  blank  upon  the  back  thereof,  is  a  ques- 
tion upon  which  there  is  much  confusion  and 
weighty  conflict  in  the  adjudged  cases.  They 
cannot  be  harmonized,  and  we  shall  not  at-  > 
tempt  any  analysis  of  them.  In  some  states, 
notably  in  Massachusetts,  the  question  has 
been  put  at  rest  by  a  statute  to  the  effect 
that  in  all  such  cases,  whether  his  name  is 
placed  upon  the  paper  before  its  delivery  to 
the  payee  or  afterwards,  the  party  shall  be 
charged  only  as  an  indorser.  This  is  a  cer- 
tain, practical,  and  desirable  rule;  and,  if 
it  had  been  adopted  by  the  courts  when  the 
question  first  arose,  it  would  have  saved  liti- 
gation and  some  lying.  But  we  cannot  now 
adopt  the  rule  without  disregarding  well- 
settled  principles  and  resorting  to  judicial 
legislation.  The  position  of  the  name  of 
such  a  party  upon  the  paper  is  in  itself  one 
of  ambiguity.  It  is  an  irregular  indorse- 
ment, and  does  not,  without  parol  evidence 
as  to  when  the  indorsement  was  made  and  iu 
purpose,  indicate  the  relation  of  the  indorser 
to  the  paper  or  the  parties  to  it.  He  is  not 
strictly  an  indorser,  for  the  paper  is  not  ne- 
gotiated or  title  made  through  his  indorse- 
ment ;  henoe  there  is  a  pretty  general  agree- 
ment of  the  authorities  that  parol  evidence 
is  admissible,  as  between  the  original  par- 
ties, to  show  the  relation  of  such  party  to 
the  paper,  and  to  fix  his  liability  as  maker, 
indorser.  or  guarantor,  according  to  the  in- 
tention of  the  parties.  Bey  v.  Simpson,  1 
Minn.  880  (Gil.  282),  68  U.  S.  22  How.  841, 
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16  L.  cd.  260 ;  Kern  r.  Van  PhtU,  7  Minn. 
480  (Gil.  841).  82  Am.  Dec.  lOff;  Oood  v. 
Martin,  95  U.  S.  90,  24  L.  ed.  841 ;  0<nUter  ▼. 
Richmond,  59  N.  Y.  479 ;  Tiedeman,  Com.  Pa- 
per. 8  270 ;  1  Dan.  Neg.  Inst.  §§  710,  711.  In 
case  of  regular  indorsements— that  is,  where 
the  paper  is  first  indorsed  b^  the  payee— the 
law  attaches  a  definite  liability  to  the  act, 
and  parol  evidence  is  not  admissible  to  yary 
it.  Knoblauch  y.  FogUwng,  88  Minn.  852; 
Farwell  y.  8U  Paul  Tnut  Go.  45  Minn.  495. 
This  rule,  however,  does  not  apply  to  an  ir- 
regular indorsement,  except  that  this  court 
has  held  that  where  it  is  once  shown  by  pa- 
rol evidence  that  the  name  of  an  apparent 
stranger  to  the  paper  was  sii^ned  upon  the 
back  of  it  before  its  delivery  to  the  payee, 
to  induce  its  acceptance,  he  will  be  held  as 
an  original  maker,  and  such  evidence  is  not 
competent  to  show  that  he  intended  to  charge 
himself  as  indorser  only.  Peckham  y.  Gil- 
man,  7  Minn.  446  (Gil.  855)  ;  RobiMon  y. 
BartleU,  H  Minn.  410  (Gil.  802).  We  have 
also  held  that  where  such  an  indorsement  is 
made  for  a  valuable  consideration,  after  the 
delivery  of  the  paper  to  the  payee,  but  while 
it  is  in  his  hands  and  before  its  maturity, 
and  the  payee  subsequently  indorses  it  to  a 
bona  fide  holder,  the  party  making  the  ir- 
regular indorsement  will,  in  favor  of  such 
holder,  be  held  as  an  indorser.  Buck  y. 
Hutchins,  45  Minn.  270.  Except  as  limited 
in  these  cases,  the  general  rule  that  parol 
evidence  is  admissible  to  ascertain  the  inten- 
tion of  the  parties  to  an  irregular  indorse- 
ment is  in  force  in  this  state ;  and  such  evi- 
dence was  properly  received  in  this  case  to 
show  the  actual  relation  the  defendant  agreed 
to  and  did  assume  with  reference  to  the  note 
in  question. 

This  leaves  only  the  question  of  the  stat- 
ute of  frauds  to  be  considered.  The  defend- 
ant's contract  of  guaranty  was  a  collateral 
one  to  answer  for  the  debt  of  another,  and 
must,  to  enable  the  plaintiffs  to  enforce  it. 
be  evidenced  by  a  note  or  memorandum  in 
writing  expressing  the  consideration.  The 
signature  of  the  defendant  alone  on  the  back 
of  the  note  is  not  sufficient.  Moor  y.  FoUom^ 
14  Minn.  840  (Gil.  260),  100  Am.  Dec.  227. 
Assuming  the  facts  which  the  evidence  tends 
to  establish,  we  have  a  case  where  the  de- 
fendant, for  a  valid  consideration,  agreed  to 
guarantee  the  payment  of  a  note  then  past 
due,  and  still  in  the  hands  of  the  payees. 
His  contract  excludes  the  idea  that  he  in- 
tended to  be  held  only  as  an  indorser,  and, 
in  execution  of  his  contract,  he  vn-ites  his 
name  upon  the  back  of  the  note,  and  leaves 
it  with  the  payees,  who  overwrite  his  sig- 
nature with  the  actual  contract  he  has  made, 
which  satisfies  in  form  the  statute  of  frauds. 
The  ouestion,  then,  in  its  last  analysis,  is 
one  of  agency  only.  The  actual  contract  is 
proved  for  the  purpose  of  showingthe  au- 
thority to  overwrite  the  signature.  Were  the 
payees  authorized  to  thus  overwrite  the  sig- 
nature? The  question  is  an  open  one  in  this 
state,  althoufi:h  the  case  of  moor  v.  FoUom 
seems  to  indicate  that  an  affirmative  answer 
should  be  given  to  the  question,  but  the  opin- 
ion expressly  disclaims  any  purpose  to  so  de- 
cide. It  was  a  matter  of  indifference  who 
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v^ote  out  the  formal  contract  of  guaiantj 
after  the  minds  of  the  parties  had  met,  the 
contract  made,  and  the  defendant  had  signtd 
his  name  on  the  back  of  the  note.  The  writ- 
ing was  only  the  evidence  of  what  the  par- 
ties had  done.  The  defendant's  sisnature  to 
it  was  the  material  thins.  He  coulB  sign  his 
name  in  blank,  and  authorize  the  payees  or 
any  one  else  to  write  his  contract  over  his 
signature.  It  was  not  necessary  that  the 
authority  to  do  so  should  be  in  writing  or 
expressly  given,  if  clearly  indicated  by  his 
acts. 

In  the  light  of  the  law  and  commercial 
usage,  there  can  be  but  one  reasonable  infer- 
ence to  be  drawn  from  the  defendant's  act  in 
delivering  his  blank  indorsement  to  the  pay- 
ees in  execution  of  his  contract  of  guaranty. 
Such  act  was  authority  to  them  to  write  over 
his  si^pature  anything  that  was  consistent 
with  his  undertaking  to  guarantee  the  paper. 

We  are  of  the  opinion  upon  principle  and 
authority,  and  so  decide,  tLat  where  one  not 
a  party  to  a  negotiable  note,  after  it  has  been 
delivered  to  and  while  it  is  in  the  hands  of 
the  payee,  indorses  it  in  blank,  upon  a  valid 
consideration,  for  the  purpose  of  assuming 
the  liability  of  a  guarantor,  such  act  author- 
izes the  payee  to  write  over  the  signature  the 
contract  of  guaranty  in  full,  and,  that  being 
done,  it  is  a  sufficient  note  or  memorandum 
in  writing  to  take  the  case  out  of  the  statute 
of  frauds.  Beckwith  v.  AngeU,  6  Conn.  815; 
Vlen  v.  Kittredge,  7  Mass.  288;  Tenneyr. 
Prince,  4  Pick.  885,  16  Am.  Dec.  347 ;  Web- 
eterV.  Cobb,  17  111.  459;  Chaddock^,  Vannm, 
85  N.  J.  L.  517 ;  Harding  v.  Watert,  6  Lea, 
824 ;  1  Brandt,  Suretyship,  $  176,  and  nMei; 
Tiedeman,  Com.  Paper,  §  270.  Such  was 
the  rule  in  the  state  of  New  York  at  one 
time,  and  it  is  still  the  law  of  that  state  that, 
where  the  paper  is  not  negotiable,  the  holder 
may  overwrite  the  indorser's  name  with  a 
contract  of  guaranty  or  that  of  a  maker,  ac- 
cording to  the  intention  of  the  parties.  Rich- 
ards  v.  Warring,  1  Keyes,  576 ;  Gramt^U  v. 
HwDitt,  40  N.  y.  491,  100  Am.  Dec.  527. 

2.  It  is  urged  by  defendant  that  there  was 
no  valid  consideration  for  his  contract.  The 
consideration  was  the  extension  of  the  time 
of  payment  of  a  past- due  note.  This  was  s 
sufficient  consideration  to  support  the  guar- 
anty. Nichoh  A  8.  Co.  v.  Ikdriek  (MIdd.) 
68  N.  W.  Rep.  1110. 

8.  The  defendant  also  claims  that  he  was 
discharged  by  the  delay  of  the  plaintiffs  in 
enforcing  collection  airainst  the  maker  of  tbe 
note.— citing  Crane  y,^ Wheeler,  48  Minn.  207. 
The  case  is  not  in  point,  for  the  guaranty 
in  that  case  was  the  collection  of  the  note; 
here  the  payment  of  the  note  was  guaranteed, 
and  mere  neglect  of  the  holder  to  pursue 
the  maker  does  not  discharge  the  guarantor. 
Hungerford  v.  O'Brien,  87  Minn.  806. 

It  follows  that  the  plaintiffs  made  a  prims 
facie  case,  and  were  entitled  to  haye  their 
case  submitted  to  the  Jury. 

Order  reversed,  and  a  new  trial  granted  is 
full. 

Cantjt  «/..* 

I  concur  In  the  result  airived  at  In  tbe 
foregoing  opinion,  but  not  in  the  reaioDi 
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^ven  for  arrivin^c  at  that  result.  In  my 
opinion,  the  doctrine  is  wholly  unsound 
which  holds  that  one  party  to  a  contract 
within  the  statute  of  frauds  may  constitute 
the  other  party  his  agent  to  reduce  the  con- 
tract to  writing:,  and  thereby  take  it  out  of 
the  statute  of  frauds.  The  party  may  au- 
thorize his  agent  to  write  out  the  contract  or 
to  sign  the  contract,  or  both,  and  the  agent's 
ftxithority  need  not  be  in  writing,  but  the 
agent  so  authorized  must  be  some  one  else 
tnan  the  opposite  party  to  the  contract. 
^One  rule,  however,  has  been  settled,  both 
under  the  4th  and  17th  sections,  that  neither 
oartj'  can  be  the  other's  agent  to  bind  him 
f>y  signing  the  memorandum.  And  it  makes 
no  difference  that  the  pretended  agent  has 
not  himself  any  beneficial  interest  in  the 
coutract.  but  stands  in  a  fiduciary  relation 
to  third  persons,  so  long  as  he  is,  in  a 
legal  point  of  yiew,  the  real  party  to,  and 
the  proper  one  to  sue  upon  we  contract." 
Browne,  Btat.  Fr.  4th  ed.  g  867.  Any  other 
rule  would  permit  the  most  palpable  evasion 
of  the  statute  uf  frauds.  But  the  majority 
opinion  in  this  case,  following  the  authority 
of  such  cases  as  Ulen  ▼.  Kittredge,  7  Mass. 
238,  and  Moor  y.  Foltom.  14  Minn.  840  (Gil. 
260),  100  Am.  Dec.  227,  is  in  direct  viola- 
tion of  this  rule.  The  case  of  Eodgkiiu  v. 
Bond,  1  N.  H.  284,  long  ago  repudiated  the 
doctrine  of  Ulen  v.  Eittredge,  and  it  seems 
to  me  for  good  reasons. 

I  am  of  the  opinion  that  the  plaintiffs  are 
not  prevented  by  the  statute  of  frauds  from 
maintaining  this  action  on  the  contract  im- 
plied by  the  blank  indorsement,  without 
writing  anything:  over  it,  and  that  the  alleged 
guaranty  written  by  plaintiffs  over  that  in- 
dorsement does  not  in  any  manner  change 
the  real  character  of  the  contract  which  the 
law  so  implies  from  the  blank  indorsement 
and  all  the  extrinsic  facts  appearing  from 
the  evidence  received  on  the  iHal,  and  that, 
therefore,  this  guaranty  so  written  over  the 
defendant's  signature  is  immaterial,  and  does 
not  defeat  a  recovery  in  this  action ;  that  the 
real  contract  is  the  same  as  the  one  pleaded ; 
and  that  there  is  no  variance  between  the 
pleading  and  proof.  It  is  true  that  defend- 
ant did"  not  indorse  the  note  at  the  time  it 
was  made,  and  before  it  was  delivered,  or 
as  a  part  of  the  original  transaction  in  which 
the  note  was  made  and  delivered,  but  on  the 
face  of  the  instrument,  unexplained,  he  ap- 
peared to  have  done  so ;  that  is,  after  defena- 
ant  had  so  indorsed  the  note  in  blank,  and 
before  plaintiffs'  agent  had  so  written  the 
^arantv  over  the  signature,  it  appeared  to 
be  the  signature  of  a  joint  maker,  who  signed 
his  name  on  the  back  of  the  note  before  it 
was  delivered.  Such  a  blank  indorsement 
of  an  irregular  indorser,  appearing  on  the 
back  of  a  promissory  note  unexplained,  is 
presumed  to  have  been  made  at  the  time  the 
note  <7as  made,  and  before  delivery,  so  as  to 
constitute  the  signer  a  ioint  maker.  1  Dan. 
Keg.  Inst.  §  718.  In  People's  Bank  v.  Eowee 
(Minn.)  61  N.  W.  Rep.  467,  we  held  that, 
where  a  party  signs  his  name  on  the  back  of 
a  negotiable  instrument,  **  the  law  says  that 
the  parties  intended  to  bind  themselves  by 
the  relations  thus  apparently  assumed ;"  and 
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this  principle  runs  all  through  the  law  mer- 
chant. The  indorsement  does  not  on  its  face 
appear  to  be  within  the  statute  of  frauds,  at 
it  appears  to  be  one  of  the  signatures  to  an 
instrument  which  under  the  law  merchant 
imports  consideration.  If  such  an  instru- 
ment does  not  on  its  face  appear  to  be  with- 
in the  statute  of  frauds,  it  cannot  by  parol 
evidence  be  brought  within  that  statute. 
While  there  are  few  adjudications  directly 
on  the  point,  it  has  long  been  the  prevailing 
opinion  that  the  statute  of  frauds  was  not 
intended  to  restrict  the  law  merchant.  See 
1  Dan.  Neg.  Inst,  g  667.  In  the  case  of 
NichoU  it  a,  Co,  V.  Dedriek  (Minn.)  68  N. 
W.  Rep.  1110,  this  court  took  that  position. 
To  hold  otherwise  would  be  to  repeal  much 
of  the  law  merchant  so  far  as  it  applies  to 
persons  signing  and  indorsing  negotiable  in- 
struments, who  are  in  fact  mere  sureties. 
Instruments  under  seal  also  import  a  consid- 
eration, and  it  has  always  been  held  that  this 
rule  of  law  has  not  been  repealed  or  affected 
by  the  statute  of  frauds.  1  Brandt,  Surety- 
ship, 2d  ed.  g  82.  To  hold  otherwise  would 
be  to  destroy  the  liability  of  every  surety  on 
almost  every  bond,  as  such  bonds  seldom  ex- 
press or  recite  the  consideration  for  the  prom- 
ise of  the  surety.  The  books  often  speak  of 
original  and  collateral  sureties  ana  guar- 
antors, but,  as  observed  by  Kent  (8  1[^om. 
128) ,  **  there  is  no  such  word  in  the  statute  of 
frauds  as  'original'  and  'collateral.  *  ^  If  the 
agreement  is  to  answer  for  a  debt  or  default 
which  is  wholly  that  of  another,  it  is  within 
the  statute,  the  only  difference  being  that 
the  original  consideration  will  support  the 
surety's  promise  made  as  a  part  of  the  orig- 
inal transaction,  while  it  takes  a  new  con- 
sideration to  support  his  iubsequent  promise. 
If,  instead  of  signing  his  name  on  the  back 
of  this  note,  the  defendant  bad  signed  his 
name  on  the  face  of  it,  under  that  of  Connors, 
the  principal  debtor,  he  would,  on  the  face 
of  the  instrument,  appear  to  be  an  original 
joint  maker  of  the  note.  Could  he,  in  that 
case,  avoid  his  liability  by  showinff  that  he 
was  not  in  fact  an  original  maker  of  the  note, 
but  that  he  in  fact  signed  it  several  months 
after  it  came  due?  Certainly  not.  This 
proof  would  go  to  show  that  he  was  a  mere 
guarantor,  and  not  an  original  joint  maker, 
and  that  the  original  consideration  for  the 
note  was  not  the  consideration  for  his  prom- 
ise ;  but,  if  there  was  in  fact  a  new  consid- 
eration for  his  promise,  he  would  still  be 
liable.  This  evidence  would  not  bring  his 
promise  within  the  statute  of  frauds.  The 
same  rule  would  apply  if  he  had  made, 
signed,  and  deliverea  to  the  order  of  plain- 
tiffs his  own  promissory  note,  several  months 
after  it  appeared  on  its  face  to  be  due,  of  the 
same  date  as  the  original  note,  and  as  col- 
lateral securltv  for  the  same  debt.  He  could 
not  avoid  his  liability  on  this  note  by  show- 
ing that  he  was  in  fact  a^  mere  guarantor  of 
the  antecedent  debt  of  Connors,  if  there  were 
in  fact  a  new  consideration  for  his  undertak- 
ing. The  statute  of  frauds  would  cut  no 
figure  in  the  case.  Now,  it  seems  to  me 
that,  as  far  as  the  statute  of  frauds  is  con- 
cerned, the  case  at  bar  stands  on  the  same 
footing  as  it  would  if  defendant  had  taken 
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either  one  of  these  two  methods  to  secure 
plaintiffs,  instead  of  the  method  he  has  taken. 
If  he  had  signed  his  name  at  the  foot  of  the 
original  note  under  that  of  Connors,  or  had 
made  his  own  note  of  the  same  date  and  terms 
as  the  original  note,  instead  of  signing  his 
name  on  the  back  of  that  original  note,  he 
would  in  either  case  appear  to  be  an  original 
maker,  and  so  he  does  in  the  case  at  bar. 
He  can  no  more  avail  himself  of  the  statute 
of  frauds  in  the  present  case  than  he  could 
if  he  had  taken  either  of  the  other  two  meth- 


ods to  secure  plaintiffs.  This  rule  would 
not  apply  in  the  case  of  Moor  y.  Foitom^  U 
Minn.  840  (Gil.  260),  100  Am.  Dec.  227,  as 
in  that  case  the  indorser  wrote  over  his  signa- 
ture the  date  of  his  signing,  so  that  it  afBnna- 
tively  appeared  bj  the  instrument  itself  that 
he  was  not  an  original  maker.  I  know  of 
no  principle  on  which  the  indorser  in  that 
case  should  have  been  held  liable,  as  it  also 
atflrraatively  appeared  by  the  instrument  it- 
self that  he  was  an  irregular  indorser,  through 
whom  the  note  had  never  passed. 
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*!•  In  a  rait  upon  a  contract  made  and 
to  be  executed  in  the  state  of  Tennes- 
see* in  the  abeenoe  of  any  evidence  to  the  con- 
trary, tbls  court  wUl  presume  febat  the  rules  of 
the  common  law  prevail  there. 

8«  According  to  the  roles  of  the  com- 
mon law»  the  Indoiser  of  a  promissory  note  Is 
entitled  to  have  the  same  duly  presented  for  pay- 
ment., and  on  a  f aUure  or  refusal  to  pay  he  is  en- 
titled to  notice;  and  a  failure  of  the  holder  to 
present  for  payment,  or  to  ffive  notice  of  non- 
payment, discharges  the  indorser  from  liability. 

8.  Where*  npon  a  promissory  note  ez- 
eented  and  payable  in  the  state  of 
Tennessee  to  a  named  payee,  or  order,  and 
oontaining  no  stipulation  for  the  payment  of  at- 
torney^ fees,  suit  was  brought  by  a  holder 
against  the  payee,  who  had  indorsed  upon  the 
note  the  foUowIng  undertaking,  signed  by  him: 
**I  guarantee  attorney^  fees  up  to  10  per  cent  if 
this  note  has  to  be  coUeoted  by  law,  on  (and?)  its 
prompt  payment,"— there  being  no  other  in- 

,  dorsement  of  the  paper  by  the  payee;— Bifid,  that 
by  the  terms  of  this  agreement.  It  having  been 
made  for  the  purpose  and  in  the  course  of  nego- 
tiation, the  payee  became  and  was  an  Indorser 
thereof,  and  liable  as  such,  with  a  superadded 

I  liability  for  such  reasonable  sums,  not  exceed- 
ing 10  per  cent,  as  might  be  expended  for  attor- 

'  ney*s  fees  by  the  holder  in  the  collection  of  the 
note.  Held,  further,  that  in  order  to  bind  the 
payee  for  the  payment  of  the  note,  it  was  in- 

'  onmbent  upon  the  plaintifl  to  prove  present- 
ment and  notice  of  nonpayment.  Held,  further, 
that,  in  order  to  charge  the  payee  with  the  pay- 
ment of  attorney's  fees,  it  must  appear  that  in 
the  effort  to  recover  from  the  maker  the  sums 
due  on  the  note  the  holder  had  incurred  a  liabil- 

I  ity  or  had  expended  for  attorney's  fees  the 
amount  sought  to  be  recovered  from  the  payee, 
not  exceeding  10  per  cent  of  the  debt  due. 

*Headnotes  by  Atkhtsov,  X 


Nom.— As  to  BtipulationB  for  attorney's  fees  in 
note,  see  also  Bowie  v.  Hall  (Md.)  IL.  R.  A.  54S,  and 
note;  Wright  y.  Traver  (Kloh.)  8  L.  R.  A.  SO.  and  nott; 
Exchange  Bank  y.  Tuttle  (N.  Y.)  7  L.  R.  A.  445, 
and  noU;  Montgomery  v.  Crosthwait  (Ala.)  12  L.  B. 
A.  140;  Bank  of  Commerce  v.  Fuqua  (Mont.)  14  L.  B. 
A.  588:  Farmera  Nat.  Bank  v.  Sutton  Mfg.  Go.  (a 
C.  App.  6tb  C.)  17  L.  B.  A.  605;  Dorsey  v.  Wolff  (UL) 
18I..R.A.4S8L 
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ERROR  to   the  Circuit  Court   of  Bartow 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  an  al- 
leged guaranty  of  the  ooUection  of  a  promis- 
sory note.    BkerBcd, 
The  facts  are  stated  in  the  opinion. 
Mr,  J.  W.  Atkin  for  plaintiff  in  error. 
Messrs,  J.  B.  Conyers  and  Gbmluuii  T* 
HoltBclaw  for  defendant  in  error. 

Atkinson*  J.,  delivered  the  opinion  of 
the  court : 

Except  as  controlling  those  matters  which 
are  so  essentially  local  in  their  nature  as  to 
be  at  all  times  the  subject  of  special  statu- 
tory regulation,  and  which,  by  reason  of  this 
peculiar  characteristic,  are  embraced  within 
the  term  **  local  idiosyncrasies"  of  the  law, 
the  rules  of  the  common  law  have  been 
adopted  in  most  of  the  states  of  the  Union ; 
and  the  property  rights  of  the  citizens  of  such 
states  have  been  adjusted  with  reference  to, 
and  the  laws  governing  the  same  adminis- 
tered in  accordance  with,  its  doctrines.  This 
is  the  reason  of  the  rule  that,  as  to  such  ma^ 
ters  concerning  which  there  is  no  such  recog- 
nized variance  between  the  laws  of  another 
state  and  that  law  which  is  the  common 
source  of  all  our  jurisprudence  as  will  afford 
to  the  courts  of  different  states  a  basis  for 
judicial  cognizance  of  such  difference,  the 
courts  of  one  state  will  presume,  in  the  con- 
struction of  contracts  executed  and  to  be  per- 
formed in  another,  that  the  rules  of  the  com- 
mon law  prevail  there,  and  will  determine 
the  rights  of  litigants  accordingly.  This  is 
a  salutary  rule,^and  one  which  has  been 
adopted  in  this  state  (see  Woodruff  v.  Saul, 
70  Oa.  271) ,  and  is  one  of  such  general  ac- 
ceptance as  to  be  recognized  by  the  courts  of 
last  resort  in  most  of  the  states  of  the  Union. 
1  Whart.  Ev.  §g  814  et  seq,;  Rape  v.  Beatoh, 
0  Wis.  828,  76  Am.  Dec.  269 ;  SherriU  v. 
Hopkins,  1  Cow.  108 ;  Monroe  v.  Doyglass,  5 
N.  Y.  447 ;  BrimhaU  v.  Van  Campen,  8  Minn. 
18  (Gil.  1),  82  Am.  Dec.  118;  Newton  v. 
Coeke,  10  Ark.  169 :  Seaborn  v.  Henry^  30  Ark. 
469 ;  Martin  v.  Haaard  Powder  Oo,  2  Cola 
696 ;  Johnson  v.  Chambers,  12  Ind.  102 ;  M^ 
AnaUy  v.  O'Neal,  56  Ala.  299. 

2.  The  contract  of  the  indorser  is  not  that 
he  will  at  all  events  pay  a  bill  which  he  hat 
by  the  act  of  his  indorsement  transferred  to 


See  also   35  L.   R.  A.  381;    42   L.  R.  A.  139;  47  L.  R.  A.  495. 
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another,  but  his  agreement,  bj  the  oommon 
law,  is  to  pay  apon  demand  by  the  holder 
upon  the  drawer,  aad  notice  of  nonpayment 
or  of  dishonor  to  him.  The  rule  wnich  re- 
quires notice  to  the  indorser  of  nonpayment, 
as  a  prerequisite  to  his  liability,  is  based 
upon  the  Implied  undertaking  of  the  indorsee 
that  he  will  use  due  dili/2:enoe  in  the  prose- 
cution of  his  demand  against  the  maker; 
that  he  will  present  the  paper  for  payment 
immediately  upon  its  maturity,  and  will  not, 
by  his  negligence,  expose  the  indorser  to  a 
hazard  of  less,  against  which  he,  in  case  of 
notice  of  dishonor,  might  be  able  otherwise 
to  protect  himself.  And,  if  he  fail  to  per- 
form this  duty  to  give  timely  notice  of  non- 
Sayment,  the  law  presumes  injury  to  the  in- 
orser,  and  discharges  him.  A  formal  protest 
for  nonpayment,  thouf^h  now,  in  this  and 
many  other  states,  required  by  statute,  in  cer- 
tain cases,  was  not  necessary  by  the  law  mer- 
chant, save  only  as  to  foreign  bills  of  ex- 
change ;  and  as  the  present  case  involves  only 
the  application  of  the  rules  of  the  law  mer- 
chant to  the  contract  now  under  considera- 
tion, formal  protest  for  nonpavment  was  not 
necessary  here  in  order  to  bind  the  indorser. 
Protest  was  deemed  necessary  only  as  a  cer- 
tain and  simple  means  of  proving  present- 
ment of  the  paper,  and  the  fact  that  the  same 
was  dishonored,  and  the  rule  requiring  it  was 
applicable  only  to  foreign  bills  of  exchange ; 
and  as  we  have  seen,  except  where  required 
by  statute,  this  formality  is  not  requisite  in 
order  to  bind  an  indorser.  Notice  to  him  of 
nonpayment,  however,  is  nevertheless  indis- 
pensable, as  that  is  one  of  the  conditions  upon 
which  he  becomes  liable  upon  his  contract  of 
indorsement.  The  time  within  which  such 
notice  was  to  be  given  was  not  fixed  by  any 
unvarying  rule,  under  the  common  law.  It 
was  only  requisite  that  demand  be  made 
immediately  upon  maturity  of  the  paper,  and 
that  notice  of  nonpayment  shoula  be  given 
within  a  reasonable  time ;  and  a  reasonable 
time  would  depend  to  a  great  extent  upon  the 
means  of  transportation,  and  the  facilities 
existing  at  the  point  where  the  paper  was 
presented  for  payment  for  the  transmission  of 
that  class  of  intelligence.  In  most  of  the 
states  of  the  Union,  by  adjudged  cases,  where 
no  statute  prescribes  the  time  within  which 
notice  shall  be  given,  the  term  **  reasonable 
time"  has  been  defined  with  such  certainty 
and  precision  as  to  afford  almost  a  fixed  rule 
upon  that  subject.  This  case  being  referable 
to  common-law  principles  for  its  solution,  as 
to  whether  or  not  this  indorser  received  no- 
tice at  all,  and,  if  so,  whether  he  received 
it  within  a  reasonable  time,  takins  into  con- 
sideration the  means  of  communication  be- 
tween the  places  where  the  paper  was  pre- 
sented for  payment  and  the  residence  of  the 
indorser,  would,  if  at  all  doubtful,  present 
questions  of  fact  for  a  jury,  it  being  borne 
in  mind  that  notice  itself  was  indispensable 
to  his  liabiliu^.  Chitty,  Bills,  *448;  Dan. 
Keg.  Inst.  gS  970,  971, 1085  et  ug.  But  where 
the  matter  of  fact,  in  the  very  nature  of 
things,  is  not  doubtful,  the  court  may  ad- 
judge, as  a  matter  of  law,  that  in  the  particu- 
lar case  the  notice  is  not  given  within  such 
a  time  as  legally  to  impose  a  liability  upon 
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the  indorser.  Of  course,  no  rule  can  ba 
framed  by  which  it  can  be  stated,  as  a  matter 
of  law,  within  what  time,  generally,  a  no- 
tice of  nonpayment  must  be  given  in  order 
to  bind  an  indorser,  for  tliat  would  depend 
upon  the  particular  facts  of  each  case ;  but 
where  the  fasts  are  undisputed,  and  the  time 
allowed  to  elapse  is  manifestly  unreason- 
able, it  mav  be  pronounced  with  perfect 
confidence  that  in  a  certain  case  the  notice 
was  not  timely  given.  The  question  then  be- 
comes one  of  law,  and  not  of  fact,  and  the 
court  may  and  should  pronounce  thereon 
without  submitting  it  to  a  jury.  Whitaker 
V.  Morrison,  1  Fla.  29,  44  Am.  Dec.  627 ;  Van 
Eoesen  v.  Van  Ahtyne,  8  Wend.  75 ;  Sice  v. 
Cunningham,  1  Cow.  897  \[Tindal  v.  BrownV 
1  T.  R.  167 ;  Furman  v.  SaMn,  3  Cai.  869. 
In  the  present  case,  according  to  the  evidence 
in  the  record,  some  four  months  elapsed  after 
the  note  became  due  before  it  was  presented 
for  payment,  and  half  a  month  more  elapsed 
before  notice  of  nonpayment  was  given. 
Surely,  in  this  day  of  fast  mails,  instant  com- 
munication by  telegraph,  and  other  equally 
effective  means  for  transmittinff  intelligence, 
it  can  be  with  certainty  said  that  a  delay  of 
four  and  one-half  months  in  giving  notice  of 
nonpayment  upon  a  demand  which  should 
have  tieen  made,  both  maker  and  indorser  liv- 
ing in  populous  cities,  between  which  there 
is  daily  communication  by  telegraph  and  by 
mail,  with  a  distance  of  not  more  than  100 
miles  intervening,  is  unreasonable,  as  a  mat- 
ter of  law.  The  trial  judge  should  have  so 
directed  the  jury,  and  if  they,  though  not  so 
instructed,  found  to  the  contrary,  the  verdict 
was  wrong. 

8.  The  note  sued  upon  in  this  case  was 
executed  in  the  state  of  Tennessee,  and  was 
made  payable  to  the  order  of  the  present  de- 
fendant, at  the  city  of  Chattanooga,  in  said 
state.  Upon  it  the  defendant  made  the  fol- 
lowing indorsement:  ''I  guarantee  attor- 
ney's fees  up  to  10  per  cent  if  this  note  has 
to  be  collected  by  law,  on  (and?)  its  prompt 
payment.  [Signed]  R.  M.  Pattlllo."  After- 
wards, suit  was  brought  by  the  plaintiff,  as 
the  holder,  upon  this  note,  against  the  payee 
alone,  upon  this  indorsement,,  as  a  contract 
of  guaranty;  and  the  defendant  answered 
that,  if  liable  at  all,  his  liability  was  that 
of  an  indorser,  and  not  as  a  guarantor  mere- 
ly, and,  the  holder  having  failed  to  demand 
payment  promotly  at  maturity  and  five  him 
notice  or  dis&onor,  he  was  therefore  dis- 
charged. The  court  ruled  the  contract  of  the 
Sayee  not  to  be  one  of  indorsement,  and  a  ver- 
ict  was  rendered  for  the  plaintiff.  In  order 
to  determine  the  liability  of  the  payee  to  the 
holder,— he  being  the  only  person  against 
whom  this  action  is  brought, — it  is  necessary 
to  inquire  what  is  his  true  relation  to  this 
paper,  according  to  the  understand! ngand  in- 
tention of  the  parties  at  the  time.  The  note 
passed  into  the  hands  of  the  plaintiff,  who 
was  the  immediate  indorsee.  In  arriving  at 
the  intention  of  the  parties,  it  is  competent, 
necessary,  and  proper  to  inquire  somewhat 
into  the  history  of  the  transaction  out  of 
which  this  indorsement  of  this  paper  grew. 
The  original  maker  had  delivered  the  paper 
to  the  payee,  and  by  the  payee  it  had  been 
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negotiated,  or  was  in  process  of  negotiation, 
to  the  present  holder.  It  was  necessary,  In 
order  to  invest  the  holder  of  this  paper  with 
«uch  a  title  thereto  as  would  enable  him  to 
•demand  its  payment  of  the  maker,  that  there 
should  be  an  assignment  of  the  payee's  in- 
terest to  the  holder.  This  might  have  been 
Accomplished  by  an  ordinary  assignment, 
without  liability  over  upon  account  of  the 
paper  to  the  holder  at  all,  or  it  might  have 
neen  accomplished  by  an  indorsement  by  the 
payee,  either  in  blank,  or  to  this  holder.  A 
simple  indorsement  by  the  payee  of  his  name 
upon  the  paper  would  have  served  the  double 
purpose,  both  of  transferring  the  title  to  the 
holder,  and  of  charging  the  payee  with  the 
obligation  to  pay  in  the  event  the  maker 
upon  presentation  decl ined  to  honor  it  Such 
an  indorsement  would  have  served  to  have 
fixed  absolutely  the  liability  of  the  indorser 
for  the  amount  of  the  note.  In  the  contem- 
plated contract  and  plan  of  negotiation  there 
was  another  clement  of  risk,  not  provided  for 
in  tho  note,  and  against  which  the  purchaser 
desired  to  protect  himself;  and  tnere  was 
therefore  in  contemplation  of  the  parties  a 
necessity  for  some  guaranty  beyond  the  point 
of  mere  redemption  of  the  note  in  the  event 
it  was  dishonored.  The  purchaser  did  not 
•desire  to  incur  the  expense  of  a  collection  by 
law.  and  the  note  itself  containing  no  stipu- 
lation for  the  payment  of  attorney's  fees,  in 
order  to  protect  the  holder  against  possible 
expense  on  that  account,  it  was  necessary  in 
«ome  way  to  charge  the  indorser  with  the 
superadded  obligation  to  pay  attorney's  fees ; 
and  hence  the  form  of  indorsement  employed 
by  them.  Negotiation  and  transfer  of  title 
were  as  much  the  object  designed  to  be  ac- 
complished by  the  parties  to  this  transaction 
as  was  the  guaranty  of  ultimate  redemption 
by  the  maker.  To  accomplish  the  fact  of 
negotiation,  and  to  effectuate  this  primary 
purpose,  it  was  necessary  to  treat  this  entry 
upon  the  back  of  this  note  as  an  indorsement ; 
otherwise,  there  was  nothing  which  gave  to 
the  holder  the  riffht  to  demand  payment  of 
the  maker.  If,  inaependently  of  this  indorse- 
ment, there  had  been  another  simple  indorse- 
ment by  the  payeiB  upon  the  back  of  this 
gaper,  this  simple  indorsement  would  have 
ad  the  effect  to  transfer  the  title  to  the  paper, 
and,  in  addition,  would  have  bound  the  payee 
to  the  same  obligation  under  which  he  is  now 
held,  save  only  as  to  the  attorney's  fees; 
and  such  a  condition  of  affairs  might  have 
afforded  some  ground  for  treating  the  indorse- 
ment now  under  consideration  as  a  contract 
of  guaranty  only.  Treating  this  indorsement 
as  a  guaranty  only  for  the  prompt  payment 
of  the  note  at  its  maturity,  it  would  impose 
no  greater  obligation  upon  the  payee  than 
would  a  simple' contract  of  indorsement ;  for 
the  effect  of  a  simple  contract  of  indorsement 
is  to  transfer  the  title  to  the  paper,  and  give, 
in  addition,  an  implied  guaranty  oi  the 
solvency  of  the  maker.  The  form  of  words 
employed  In  making  this  contract  is  not 
specially  important, ''except  in  so  far  as  it 
serves  to  throw  light  upon  the  nature  of  the 
undertaking  upon  the  part  of  the  payee  who 
signed  it.  It  is  the  purpose  designed  to  be 
accomplished,  and  which  is  legally  accom- 
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plished  by  the  fact  of  indorsement,  which 
must  at  last  determine  the  nature  and  char- 
acter of  the  contract.  The  effect  of  indorse- 
ment upon  a  promissory  note  in  the  form  em- 
ployed by  the  parties  to  this  transaction, 
maae  by  one  not  a  party  to  the  paper,  might 
be  an  entirely  different  thins  than  when  em- 
ployed by  the  payee,  who  designs  to  guar- 
antee, not  only  the  solvency  ot  the  maker, 
but  likewise  to  transfer  the  title.  In  the 
former  case,  —that  is,  in  the  case  of  a  stranger 
to  the  paper,— such  a  contract  would  import 
nothing  more  than  a  contract  of  guaranty, 
for  the  reason  that  he  would  have  no  title 
which  he  could  transfer,  and  therefore  the 
only  object  which  he  could  legally  accom- 
plish by  making  such  indorsement  would  be 
to  guarantee  the  solvency  of  the  maker.  But 
in  the  case  of  the  payee,  who  in  the  delivery 
of  the  paper  may  have  a  dual  purpose  to  ac- 
complish, and  in  a  case  where,  in  the  course 
of  the  negotiation  of  the  paper,  and  as  a  part 
of  the  transaction  which  resulted  In  a  com- 
plete change  of  ownership,  that  interpreta- 
tion is  the  more  natural  one  which  gives  to 
this  entry  such  force  as  an  indorsement  as 
will  serve,  not  only  to  transfer  by  that  act 
the  title,  but  at  the  same  time  guarantee  the 
solvency  of  the  maker,  with  an  enlarged 
and  extended  liability,  resulting  from  the 
special  guaranty  of  attorney's  fees.  8uch  a 
construction  gives  effect  to  every  word  con- 
tained in  the  special  indorsement,  and  at  the 
same  time  gives  full  expression  to  the  inten- 
tion of  the  parties,  as  manifested  by  tho 
whole  history  of  this  transaction.  This  guar- 
anty of  attorney's  fees  was,  as  we  have  seen, 
necessary,  or  deemed  such  by  the  holder,  as 
the  ordinary  contract  of  indorsement — ^the 
note  itself  not  stipulating  for  the  payment  of 
attorney's  fees— would  not  bind  the  payee, 
in  the  event  of  default,  to  the  payment  of 
expenses  of  collection,  whereas,  aside  from 
this  guaranty,  the  mere  indorsement  would 
otherwise  fully  bind  the  pavee.  Whatever 
seeming  ambiguity  may  be  Involved  in  the 
terms  *on"  or  "and"  its  prompt  payment  is 
instantly  dispelled  upon  a  careful  analysis 
of  the  words  employed  in  this  special  indorse- 
ment. The  contract  of  guaranty  imposed  in 
this  indorsement,  by  its  very  terms,  whether 
read  ''on"  or  read  **and"  its  prompt  payment, 
committed  the  payee  only  to  the  payment  of 
attorney's  fees;  the  guaranty  being  to  pay 
attorney's  fees  up  to  10  per  cent  if  the  note 
had  to  be  collected  by  law,  and  its  prompt 
payment.  In  the  mere  act  of  transferring  the 
title,  treating  this  as  an  indorsement,  the 
payee  had  already  guaranteed  the  prompt 
payment  of  the  note  at  its  maturity;  and 
therefore  there  was  nothing  upon  which 
the  words  ••on  its  prompt  payment"  or 
"and  its  prompt  payment,"  could  operate, 
save  only  upon  the  payment  of  attorney's 
fees.  It  could  not  have  been  designed  to 
guarantee  attorney's  fees  up  to  10  per  cent 
^if  this  note  has  to  be  collected  by  law,  on 
its  prompt  payment,"  because,  if  the  note 
were  promptly  paid  according  to  its  tenor,  it 
could  not  be  collected  by  law ;  and  therefore 
the  words  "on  [if  the  aoubtful  word  be  so 
read]  its  prompt  payment"  cannot  be  con- 
strued to  apply  to  the  prompt  payment  of  the 
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•Ota,  for  soch  a  oonttractlon  would  impute 
to  the  parties  a  purpose  to  provide  against  a 
contingencj  which  bj  no  possibilily  oould 
arise.  Therefore,  to  give  effect  to  the  guar- 
mntj  at  all,  the  word  must  be  read  "and;* 
«nd  the  eifeet  of  fhis  construction  is  to  guar- 
antee fhe  prompt  payment  of  the  10  per  cent 
attorney's  fees  in  the  event  the  note  had  to 
lie  collected  bj  law. 

The  question  then  arises.  Does  the  word 
*and,*  as  employed,  operate  to  extend  the 
contract  of  guarantV  to  the  note,  or  is  it 
confined  in  its  operation  to  the  attorney's  fees 
only  ?  The  use  of  the  words  **  and  its  prompt 
payment,"  instead  of  ''on  its  prompt  pay- 
ment,* could  not  be  applied  to  the  note,  be- 
cause such  a  guaranty  would  be  wholly 
auperfluous ;  for  if,  in  the  act  of  negotiation, 
the  payee,  aside  from  the  special  contract 
with  respect  to  the  prompt  payment  of  the 
note,  binds  himself  to  the  prompt  payment 
of  the  note,  it  were  Idle  to  say  that  the  words 
"^and  its  prompt  payment"  were  used  with 
ceference  to  the  note  itself,  for  by  the  act  of 
indorsement,  which  involves,  not  only  the 
physical  act  of  signing  his  name,  but  de- 
livery for  the  purpose  of  negotiation,  being 
already  bound  to  the  payment  of  the  note, 
and  not  bound  to  the  prompt  payment  of  at- 
torney's fees,  the  words  *'and  its  prompt 
payment"  must  of  necessity  refer  to  the  pay- 
ment of  attorney's  fees,  and  not  to  the  note. 
The  evident  oblect  of  this  guaranty  was  to 
embody  in  the  indorsement  a  feature  of  lia- 
bility which  would  not  inhere  in  the  simple 
contract  of  indorsement  itself ;  but  the  fact 
that  the  independent  j^tiaranty  of  attorney's 
fees  accompanies  the  indorsement  of  the  paper 
does  not  in  any  sense  militate  against  the 
fact  of  indorsement.  The  contract  of  i  ndorse- 
ment  is  not  consummated  by  the  mere  signing; 
of  one's  name  upon  the  back  of  the  paper. 
This  is  one  of  the  constituent  elements  of 
a  contract  of  indorsement,  but,  in  addition 
to  this,  there  must  be  a  delivery  of  the  paper. 
The  contract  consists  partly  of  the  written 
indorsement,  partly  of  the  delivery  of  the 
bill  to  the  indonee,  and  may  also  consist 
partly  of  a  mutual  understanding  with  which 
the  delivery  was  made  by  the  indorser  and 
received  by  the  indonee.  Byles,  Bills,  164. 
Let  us  test  the  effect  of  this  paper  by  another 
illustration :  It  will  be  admitted  that  title 
in  a  chose  in  action  is  necessary  to  authorize 
the  holder  to  maintain  an  action  thereon 
against  another.  Suppose,  instead  of  this 
being  an  action  against  the  indorser  of  this 
paper  to  bind  him  as  a  guarantor  or  indorser 
aponthis  oontractof  indorsement,  the  action 
had  been  by  the  holder  (suinic  in  his  own 
name)  against  the  maker  of  this  paper.  Sup- 
pose the  maker  had  objected  to  its  introduc- 
tion in  evidence  upon  the  ground  that  it  was 
made  payable  to  a  named  payee,  and  had  not 
been  by  him  indorsed  so  as  to  vest  title  in 
the  holder.  It  would  have  been  competent 
to  establish  the  contract  of  indorsement,  and 
the  consequent  assignment  of  the  title  of  this 
paper  to  the  holder,  by  showing  the  actual 
siiping  of  the  indorsement  now  under  con- 
sideration, and  by  showing,  in  addition 
thereto,  that  this  contract  was  made  in  the 
course  of  the  negotiation  of  this  paper,  and 
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that  in  pursuance  of  its  negotiation,  under 
this  indorsement,  the  paper  was  actual  Iv  de- 
livered by  the  payee  to  the  present  holder. 
The  fact  of  delivery  would  have  to  be  proven 
by  extrinsic  testimony.  It  might  be  pre- 
sumed from  the  possession  of  the  holder,  but 
the  purpose  for  which  the  delivery  was  made 
oould  likewise  be  established  by  parol  evi- 
dence.  There  could  be  little  doubt,  under 
such  circumstances,  that,  for  the  purpose  of 
a  transfer  of  title,  this  indorsement  would 
have  been  held  to  be  an  indorsement  by  the 
payee.  Upham  v.  Prince,  12  Mass.  14; 
Biakelp  v.  Orant,  '6  Mass.  886;  Myrick  v. 
J7aj0y,  d7  Me.  9,  46  Am.  Dec.  5S3.  As  an- 
other illustration,  let  us  suppose  that,  instead 
of  having  sued  the  payee  upon  this  paper  as 
upon  a  promissorv  note,  the  plaintiff  had 
sued  him  speciflcallv  as  an  indorser  thereon, 
but  in  the  same  action  with  the  maker^  and 
in  the  county  of  the  latter's  residence,  if 
within  this  state ;  and  let  us  suppose  that  the 
payee  had  filed  a  plea  to  the  jurisdiction, 
setting  up  that  he  was  not  an  indorser  upon 
the  paper.  It  would  have  been  competent 
for  the  holder  of  the  paper  to  have  establ  ished 
his  liability  as  an  indorser,  and  the  conse- 
quent jurisdiction  of  the  court,  by  showing 
Uiat  the  payee,  being  the  owner  of  this  paper. 
made  this  indorsement  in  the  course  of  its 
negotiation  for  the  purpose  of  passing  the 
title,  and,  in  pursuance  of  this  contract,  de- 
livered the  same  to  the  holder.  Proof  of  the 
purpose  for  which  he  signed  it,  and  that 
the  delivery  wss  made  in  order  to  effectuate 
the  purpose  to  transfer  the  title,  would  bind 
him  as  an  indorser.  The  plaintiff  in  the 
present  case  brings  this  action  upon  this 
promissory  note  and  this  alleged  contract  of 
guarantv,  without  undertaking  to  state  dis- 
tinctly how  or  wherein  the  payee  would  be 
liable  to  him  upon  the  paper.  There  is  no 
possible  theorv  upon  which,  upon  the  paper 
itself,  the  defendant  oould  be  liable  to  the 
plaintiff  except  upon  the  theory  that  this 
alleged  guaranty  by  the  payee  was  really 
operative  as  a  contract  of*  indorsement.  If 
the  promissory  note  in  ouestion  had  been  de- 
livered in  pledge,  merely  as  collateral  secu- 
rity to  a  main  obligation,  and  had  been  by 
the  payee  indorsed  in  the  form  here  under 
discussion,  there  would  have  been  great  force 
in  the  assumption  that  this  was  a  mere  guar- 
antv by  the  payee  of  the  solvency  of  the 
maker  of  this  note ;  for,  if  not  intending  to 
negotiate  it  at  all,  but  merely  to  deliver  it 
in  pledge,  this  guaranty  had  been  made, 
it  would  not  have  had  the  effect  to  pass  the 
title,  but  merely  to  guarantee  the  solvency 
of  the  maker  of  the  note,  and  if,  as  ancillary 
to  a  suit  for  the  recovery  of  the  main  debt, 
this  action  had  been  brought  against  this 
payee  as  a  guarantor,  this  entry  could  not  be 
treated  as  an  indorsement  of  the  paper,  be- 
cause the  delivery  in  pledge  is  entirely  con- 
sistent with  the  form  of  indorsement  here 
employed,  and,  upon  proof  that  by  the  act  of 
delivery  it  was  not  assigned  to  negotiate  the 
paper,  the  idea  of  a  design  to  enter  into  the 
technical  contract  of  indorsement  would  be 
rebutted.  Thus,  at  last,  we  see  that  the  in- 
tention of  the  party,  as  manifested  in  the  act 
of  delivery,  is  the  real  key  to  the  solution 
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of  whatever  legal  difficulties  maj  surround 
the  construction  of  this  contract 

This  discussion  has  proceeded,  of  oouise, 
vpon  the  idea  that  this  controversr  is  at  first 
hand,— it  is  between  the  original  parties  to 
this  transaction.  The  nature  of  the  indorse- 
ment may  be  explained,  as  between  these 
parties,  bj  showing  the  purpose  of  the 
deliTery.  If  the  controversy  had  arisen 
upon  a  paper  which  was  by  its  own  terms 
negotiable,  or  which  by  subsequent  indorse- 
ment in  blank  by  the  payee  had  been  thus 
rendered  negotiable,  and  upon  such  a  paper 
this  special  indorsement  had  been  entered  by 
a  holaer  other  than  the  payee,  and  the  issue 
had  been  thus  between  such  an  indorser,  or 
an  original  payee  of  a  paper  negotiable  by 
delivery  only,  and  an  innocent  mird  party, 
different  rules  would  prevail.  To  negotia- 
tion of  a  paper  not  by  its  own  terms  negotia- 
ble, indorsement  or  assignment  is  absolutely 
essential,  and  a  contract  of  guaranty  merely 
of  the  solvency  of  the  maker  could  not  amount 
either  to  an  assignment  or  indorsement.  The 
payee  or  a  subsequent  indorsee  alone  can  en- 
ter into  the  technica]  contract  of  indorsement, 
because  they  in  succession  alone  have  power 
to  transfer  or  assign  the  paper ;  but  any  per- 
son may  guarantee  the  solvency  of  the  maker, 
and  be  liable  as  a  guarantor.  In  QeUer  Mfg. 
Co,  V.  J<m«t,  90  Qa.  807,  Ohirf  Justice  Bleck- 
lev  uses  this  significant  language,  in  dealing 
with  a  case  in  which  the  following  indorse- 
ment was  made  upon  the  note  sued  upon  by 
a  person  other  thim  a  party  to  the  contract: 
"For  a  consideration  not  herein  named,  we 
guarantee  the  payment  of  this  claim"  to  the 
Geiser  Manufacturing  Company.  In  discus- 
sing this  the  chief  justice  says:  ''Had  the 
Geiser  Manufacturing  Company,  the  payee 
of  these  notes,  signed  a  contract  upon  them 
with  a  third  person,  in  the  terms  of  that 
placed  thereon  by  Jones  &  Toll  [who  were 
the  third  persons  making  the  indorsement], 
and  had  afterwards  negotiated  them  to  a  third 
person,  the  Gteiser  Company  could,  under  our 
law,  be  sued  and  made  answerable  as  indors- 
ers. "  He  cites,  as  authority  for  this  proposi- 
tion, VaneafU  v.  Arnold,  81  Ga.  210.  In  the 
latter  case  it  was  held  by  this  court  that,  not- 
withstanding a  superadded  obligation  in 
some  respects  similar  to  the  one  under  con- 
sideration in  this  case,  a  contract  of  indorse- 
ment was  nevertheless  complete.  It  has  been 
questioned  somewhat  whether  the  view  here 
presented  as  to  the  character  of  the  contract 
made  by  this  indorsement  is  not  in  conflict 
with  the  view  taken  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Central 
Trust  Co.  V.  First  Nat.  Bank,  101  U.  S.  68, 
26  L.  ed.  876.  It  will  be  seen  upon  exam- 
ination of  that  case  that  the  indorsement 
signed  by  the  payee  was  intended  as  a  simple 
guaranty  of  the  solvency  of  the  maker.  It 
was  not  the  form  of  indorsement  usually  em- 
ployed in  the  transfer  of  negotiable  paper  in 
strictly  commercial  transactions,  and  this 
guaranty  by  the  payee  itself  indicates  that 
the  trust  company  discounted  it,  not  upon  the 
faith  of  the  mdit  of  the  original  maker,  but 
upon  the  faith  of  the  guaranty  alone.  The 
form  of  the  contract  of  guaranty,  accompanied 
by  a  delivery  thereunder,  would  of  itself 
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serve  to  charge  the  trust  company  with  no- 
tice of  any  defenses  the  maker  miffht  havo 
had,  and  tnus  take  it  out  of  the  rvl^  which 
protects  innocent  purchasers  without  no- 
tice against  pre-existing  defenses.  In  order 
for  a  transfer  or  assignment  to  confer  upon  ao 
indorsee  the  benefit  of  this  rule  it  must  be  ac- 
complished according  to  the  law  merchant ; 
that  is,  by  indorsement.  No  transfer  by  any 
other  method  accomplishes  this  result,  and 
the  decision  now  under  review  is  only  author- 
ity for  the  proposition  that  the  form  of  in- 
dorsement then  under  consideration,  when 
employed  in  the  transfer  of  paper,  was  no( 
such  an  indorsement,  according  to  the  strict 
technical  significance  of  that  term,  as  would 
cut  off  the  defenses  of  the  maker.  In  that 
case  the  question  was  not  whether  the  trust 
company  was  such  an  indorsee  as  to  acquiro 
a  title  to  the  chose  in  action,  but  whether, 
under  the  form  of  indorsement  employed,  it 
was  such  an  indorsee  as  to  cut  oil  equitable 
defenses  of  the  maker.  So  the  question  in 
this  case  is  not  whether  the  contract  under 
consideration  is  such  an  indorsement,  in 
its  strict  technical  sense,  as  cuts  off  de- 
fenses of  the  maker,  but  whether  the  payee 
is  such  an  indorser  as  entitles  him  to  notice. 
He  may  be  the  latter,  and  not  the  former. 
We  think  he  falls  within  the  latter  class. 
The  mere  guaranty  of  a  paper  does  not  in- 
volve the  idea  of  negotiation  nor  negotiation 
necessarily  the  idea  of  guaranty,  unless  the 
contract  of  assignment  be  of  such  a  character 
as  to  operate  as  a  guaranty  of  the  solvency 
of  the  maker ;  and  the  mere  fact  that  the  con- 
tract of  the  indorser  may  contain  a  stipula- 
tion for  a  guaranty  which  extends  his  obliga- 
tion beyond  that  of  a  mere  indorser  does  not 
affect  his  leiEal  relation  to  the  paper.  Part- 
ridffs  V.  Davis,  20  Vt.  499 ;  Deck  v.  Works,  18 
Hun,  266.  A  contract  in  the  following  form 
indorsed  upon  a  promissory  note :  **  We  guar- 
antee payment  of  this  note,  waive  demand 
and  notice  of  nonpayment,"— was  held  to  be 
an  indorsement  with  an  enlarged  liability. 
Bohinson  v.  Lair,  81  Iowa,  9.  A  guaranty 
indorsed  on  a  note  by  the  payee  thereof  may 
operate  as  well  as  an  indorsement  as  a  guar- 
anty, and  may  make  the  party  signing  liable 
as  an  indorser.  Oreen  v.  Burrows,  47  Miclu 
70 ;  Heard  v.  Dubuque  County  Bank,  8  Neb. 
10,  80  Am.  Rep.  811.  As  between  the  origi- 
nal parties,  in  considering  the  effect  of  con- 
tracts of  guaranty,  the  court  will  look  to 
all  the  surrounding  circumstances,  and  will 
not  .be  necessarily  controlled  by  the  use  of 
the  word  ''guaranty,"  according  to  Its  tech- 
nical acceptation.  We  think  that  the  prin- 
ciple that  a  guarantv  indorsed  on  a  note  by 
a  third  person  woula  amount  to  a  contract  of 
euaranty  only,  while  a  similar  guaranty  in- 
dorsed on  a  note  by  the  payee  thereof  in  the 
course  of  and  for  the  purpoee  of  ne«:otiatioo 
constitutes  an  indorsement,  is  sustained  by 
the  principle  decided  in  the  Oeiser  Cass^ 
supra,  and  likewise  in  Tuttle  v.  BcirtMomew^ 
12  Met.  462.  In  the  case  of  Prosser  v. 
Luqueer,  4  Hill,  420,  40  Am.  Dec  288, 
Chancellor  Walworth,  in  the  New  York  court 
of  errors,  having  under  review  an  indorse- 
ment upon  a  promissory  note  in  the  follow- 
ing worai :   ^Vor  value  received,  I  guarantee 
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ttie  payment  of  the  within  note,  and  waive 
notice  of  nonpayment,  "—held  that  such  guar- 
anty amounted  to  an  indorsement,  and  that, 
under  a  statute  authorizing  indorsers  and 
makers  to  be  sued  in  the  same  action,  the  ac- 
tion was  properly  brought  against  the  guar- 
antor as  an  indorser.  In  defining  the  nature 
of  this  contract  he  uses  this  language :  **  But 
a  general  ^arantv  like  this,  upon  a  note 
payable  to  bearer,  is  in  ]aw  a  general  indorse- 
ment of  the  note,  with  a  waiver  of  the  con- 
dition precedent  of  a  notice  of  nonpayment 
by  the  drawers.  It  Is  true  that  in  the  present 
case  the  note  was  not  payable  to  bearer,  but 
there  is  a  stronger  reason  why  the  indorsement 
in  the  present  case  should  be  construed  to  be 
a  regular  contract  of  indorsement,  in  a  strict 
commercial  sense,  inasmuch  as,  the  paper  not 
being  negotiable  by  delivery  alone,  an  in- 
dorsement must  have  been  made  l^  the  payee 
In  order  to  transfer  the  title.  In  Buck  v. 
DatenpoTt  8av.  Bank,  29  Neb.  407,  the  fol- 
lowing words  were  written  upon  the  back  of 
a  negotiable  note,  and  signed  by  the  payee : 
*•  Demand,  notice,  and  protest  waived, 'and 
payment  guaranteed. "  This  was  held  to  con- 
atitute  a  valid  contract  of  indorsement  by 
the  payee,  with  an  enlarged  liability.  In 
other  words,  this  decision  simply  means 
that  without  the  guaranty  of  payment,  and 
waiver  of  notice  and  protest,  the  liability 
would  have  been  simply  that  of  an  indorser 
in  blank,— -that  is,  a  liability  dependent  on 
demand  and  notice,— and  the  waiver  of  notice 
of  nonpavment  served  simply  to  extend  the 
liability  of  the  indorser,  by  msking  him 
liable  upon  the  nonpayment  of  the  paper. 
To  the  same  effect  is  Heard  v.  Duhuque 
County  Bank,  8  Neb.  10,  80  Am.  Hep.  811. 
In  the  case  of  Jaffray  v.  KrauM,  79  Hun, 
449.  it  was  held  that  where  a  married  woman 
was  the  pavee  in  a  promissory  note,  and  made 
and  signed  thereon  the  following  indorse- 
ment: "I  hereby  charge  my  separate  estate 
with  the  payment  of  this  note,"— this  consti- 
tuted an  indorsement,  only,  in  the  strict  com- 
mercial sense,  and,  though  the  effect  of  the 
Indorsement  was  likewise  to  charge  her  sepa- 
rate estate  with  the  ultimate  redemption  of 
the  paper,  it  was  nevertheless  an  indorse- 
ment, and  that  she  was  entitled  to  notice  of 
nonpayment,  as  an  indorser,  in  order  to  bind 
faer  and  her  separate  estate  to  the  payment  of 
the  paper.  It  was  insisted  in  that  case  that, 
inasmuch  as  the  indorsement  was  made  to 

give  an  additional  credit  to  the  transferee  of 
le  paper,  she  became  and  was  thereby  only 
a  surety  to  the  maker,  and  was  not,  therefore, 
entitled  to  notice  as  an  indorser.  It  will  be 
observed  that  she  was  the  payee  in  this  paper. 
The  legal  title  to  the  promise  of  the  maker 
was  in  her.  The  indorsement  was  entered 
for  the  purpose  of  negotiating  the  paper,  and 
that  fact  gave  her  her  character  as  indorser. 
If,  on  the  contrary,  she  had  not  been  the 
payee,  and  the  memoranda  had  been  placed 
there  simply  for  the  purpose  of  strenffthenin;; 
the  credit  of  the  maker,  her  position  then 
would  have  been  that  of  a  guarantor,  simply, 
and  she  would  not  have  been  entitled  to 
notice.  The  court  says :  **  It  is  to  be  observed 
that  the  notes  were  payable  to  her  order, 
and  indorsed  by  her,  as  far  as  the  transfer  of 
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the  notes  was  concerned,  in  blank,  and  she 
simply  made  the  special  provision  in  order 
to  charge  her  separate  estate.  It  was  clearly 
intended  to  be  an  indorsement  by  this  married 
woman,  and  there  was  no  intention  uoon  her 
part  of  assuming  any  other  liabilities  than 
any  payee,  by  indorsing  a  promissory  note, 
usually  intends.  The  payee  of  a  note,  who 
indorses  the  same  for  the  purpose  of  giving 
credit  to  the  maker,  does  not  thereby  become 
a  simple  surety,  although  such  indorser 
knows  that  the  indorsement  is  asked  for  for 
the  purpose  of  giving  credit  to  the  maker 
upon  the  purchase  of  goods,  and  that  the 
note  will  be  used  for  such  purpose.  That  is 
the  whole  transaction  as  alleged  in  the  com- 
plaint, and  such  allegations  in  no  way  alter 
the  rights  of  the  defendant,  or  change  the 
character  of  her  contract. "  So,  in  the  present 
case,  the  note  sued  upon  was  made  payable 
to  the  order  of  the  aefendant,  and  was  in- 
dorsed by  him,  as  far  as  the  mere  transfer  of 
the  note  was  concerned,  in  blank,  and  he 
simply  made  a  special  provision  in  order 
to  charge  himself  with  liability  for  attorney's 
fees  upon  the  happening  of  the  contingency 
therein  provided  for.  This  latter  undertak- 
ing in  no  way  affected  his  character  as  an 
indorser.  So  far  as  that  element  of  liability 
is  concerned,  it  remained  unchanged  and 
wholly  unaffected  by  his  additional  under- 
taking. Inasmuch,  then,  as  this  contract 
of  indorsement  was  made  for  the  purpose 
of  passing  title  to  this  promissorv  note  to 
the  present  holder,  and  was  msuie  in  the 
course  of  its  negotiation,  the  payee's  true 
relation  to  the  paper  was  that  of  an  indorser ; 
and,  in  order  to  bind  him  to  its  ultimate 
redemption,  it  was  necessary  for  the  plaintiff 
to  have  shown  notice  to  him  of  its  nonpay- 
ment The  refusal  of  the  court  to  charge  to 
the  effect  that  he  was  entitled  to  notice,  as 
an  indorser,  of  nonpayment,  was  error,  and 
a  new  trial  upon  that  ground  should  have 
been  awarded. 

In  addition  to  principal  and  interest,  the 
Jury  found  for  the  plaintiff  a  certain  amount 
of  attorney 's  fees.  Treating  this  as  a  contract 
of  guaranty,  and  giving  to  the  plaintiff  the 
most  favorable  view  that  could  be  taken  of 
it,  this  finding  was  wholly  unsupported  by 
the  evidence.  The  contract  of  this  indorser 
was  conditioned  to  pay  attorney's  fees,  not 
exceeding  10  per  cent,  which  might  be  in- 
curred by  tiie  holder  in  the  collection  of 
the  amount  due  on  the  note  by  Ikw.  The 
record  was  wholly  silent  as  to  any  expense 
incurred,  or  as  to  the  value  of  the  service  of 
any  attorney  ;  and  therefore  it  was  absolutely 
necessary,  before  the  plaintiff  could  recover 
upon  that  account,  that  he  should  prove, 
either  that  he  had  incurred  a  certain  amount 
of  expense,  and  that  it  was  reasonable,  and 
within  the  limit  of  10  per  cent,  or  that  the 
service  of  an  attorney  for  that  purpose, 
within  that  limit,  was  reasonably  worth  the 
sum  sought  to  be  recovered.  There  was  no 
proof,  nor  offer  to  prove  either,  and  the  find- 
ing of  the  jury  for  attorney's  fees  was  there- 
fore wholly  unsupported  by  the  evidence. 

We  do  not  deem  it  necessary  or  material 
to  inquire  further  into  the  commission  of  any 
errors  alleged  as  resulting  from  rulings  by 
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Um  oourt  upon  the  trial,  Inasmuch  as  the  land  entitled  to  notloe,  practically  dUpomsff 
main  question  determined  in  this  case,  to  the  litif^tion  in  his  wor. 
the  effect  that  this  defendant  was  an  indorser,  I     Judffment  ' 
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Re  Estate  of  J.  C.  RICEER,  Deceased. 


APPEAL  OF  William  A.  CHESSMAN,  Ex- 
ecutor. 

ai  Mont  158.) 

1.  A  tmstin  land  booirht  by  an  ezeen- 
tor  for  himself  la  ncvt  established  in 
fht^or  of  the  heirs  bsr  the  ftust  that  part 
of  the  purchase  price  was  paid  firom 
Amds  of  the  estate*  where  he  has  lonsr  slDoe 


accounted  for  such  funds,  with  Interest,  snd  Us 
Booouuti  have  been  annuaUj  approyed;  and  the 
fact  of  such  paymeut  cannot  he  overoome  hf  a 
claim  that  a  higher  rate  of  interest  ouaht  to  have 
been  charged  against  him,  which  would  make 
him  BtUl  indebted  to  the  estate. 

8.  An  executor  may  lawfully  be  allowed 
his  eommissions  on  the  disbursements  of  the 
year  at  his  accounting  on  the  dose  of  the  year. 

8*  The  mere  fact  rthat  a  debtor  to  the 
estate  has  the  leg^al  title  to  a  piece  of 
land  does  not  show  that  a  compromise  with 


Norn.— JMabiWty  of  exeeulors,  tnutees,  ete^  for 
compound  interest. 
L  Origlny  growth,  and  general  staUment  of  the 

doctrine. 
U.  PrineipU  of  the  aJlovDance. 
m.  Option  to  take  interest  or  profits, 
IV.  Qroundsfor  aUowanee. 

a.  OeneraUiy. 

b.  Misconduct  or  gross  deUnqueney  generally. 

c.  Um  and  admixture  of  trust  fund, 

d.  Failure  or  refusal  to  accounU 

e.  Neifteet  to  invesL 

t.  Improper  investment. 
g.  UnnecessarUy  calling  in  investment 
h.  Neglect  in  winding  up  or  paying  over. 
t  Nonpeniormanu  of  trusts  for  aeeumido- 

tion. 
J.  Negleet  or  vidUUion  of  duly  imposed  by 

statuts. 
k.  IfAerest  or  profits  made, 
h  Interest  or  profits  which  might  have  been 
made. 
V.  W7u)  are  chargeable. 
YL  Jurisdiction  to  allow, 
TIL  How  computed. 

a.  Method  of  computing  generally. 

b.  Upon  what  computed. 

c  When  aUmcanceshoyJd  commence. 

d.  Rate  per  cent  and  length  of  rests. 

e.  Termination  of  aUowanee. 

Tm*  What  sufficient  to  release  from  accountability. 
DL  Effect  of  allowance  on  compensation. 
.  X.  Effect  nf  alUnoance  on  costs. 

L  Origin,  growth,  and  general  statement  of  the  doc- 
trine. 

The  doctrine  of  the  liability  of  executors,  trus- 
tees, etc.,  for  compound  mterest,  is  of  modem 
growth.  It  is  based  upon  the  use  of  the  trust  fund 
by  the  executor  or  other  ti-ustee  for  his  own  bene- 
fit, and  under  the  earlier  Bntrlish  practice  he  was 
not  held  chargeable  with  interest  therefor. 

Thus,  in  ChUd  v.  Gibson,  2  Ajtk.  006  a748),  the 
oourt  refused  to  charge  an  executor  with  interest 
upon  trust  funds  used  by  him,  saying  that  **  there 
never  was  a  case  In  this  court  where  a  master  was 
directed  to  charge  interest  upon  an  executor  who 
makes  use  of  assets  come  to  his  hands.in  the  way  of 
hto  trade.** 

This  case  is  cited  as  an  example  of  a  long  line  of 
cases  decided  at  about  the  same  time  and  previous 
thereto.  All  of  them,  however,  have  been  over- 
ruled by  more  modem  decisions,  some  of  which  will 
be  found  in  this  note,  but  many  of  which  have  been 
omitted  as  not  involving  the  element  of  compound 
interest.  And  the  liability  of  the  executor  or  other 
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trustees  for  compound  interest  in  a  proper  case  Is 
well  settled  in  both  England  and  America,  all  or 
nearly  all  of  the  more  modem  oases  conceding  the 
liability,  but  turning  upon  the  question  as  to 
whether  the  facts  of  each  particular  case  bring  it 
within  the  rule. 

There  are,  however,  a  few  exceptions. 

Thus,  in  Atty-Gten.  v.  Solly,  2  Sim.  518(18S8)  fset 
forth  infr€Lt  under  heading,  IV.  c  Use  and  admir- 
ture  of  trust  fund),  denying  annual  rests  in  a  case 
in  which  no  fraud  appeared,  tbe  court  said  that 
Raphael  v.Boehm,ll  Yes. Jr.  92  (1806)  (set  forth  infra, 
under  heading,  IV.  1,  Nonperformance  of  trwts 
for  accumulation),  which  is  the  leading  English 
case  upholding  the  doctrine  ol  liability,  was  an  ex- 
cepted case,  and  that  It  could  never  understand 
upon  what  principle  Lord  Eldon  confirmed  tbe 
master^s  report  therein. 

And  in  Re  McCalPs  Estate,  1  AshuL  857  aSdO),  tbe 
previous  authorities  were  reviewed  and  SchieffeliD 
V.  Stewart,  1  Johns.  Ch.  flSO.  7  Am.  Dec.  607  (1815), 
which  is  a  leading  American  case  upholding  the 
same  rule,  was  disapproved  and  said  to  find  no 
support  in  the  then  present  state  of  the  Bnglisb 
law.  and  Raphael  v.  Boehm,  supra,  was  said  to  be 
unsupported  by  either  the  previous  or  subsequent 
authorities,  and  tbe  opinion  was  expressed  tbat 
the  current  of  autbority  was  strongb'  against  the 
allowance  of  compound  interest. 

And  in  Dietterich  v.  Heft,  6  Pa.  87  (1847k  it  was 
said  that  the  leading  English  case  of  Baphael  r/ 
Boehm,  supra,  has  been  much  questioned  in  later 
chancery  decisions,  and  the  principle  strongly  oon^ 
demned. 

And  in  Re  Lawrence,  2  Connoly,  68  (1889),  the  oourt 
refused  an  allowanoe  of  compound  interest  against 
a  testamentary  trustee  on  a  payment  which  he 
was  ordered  to  make  by  a  decree,  and  allowed 
simple  interest,  but  failed  to  state  the  facts  upon 
which  the  ruling  was  based. 

But  in  Re  Harland^  Accounts,  6  Rawle,  8S3  (1835), 
the  view  expressed  in  Re  McOall*s  Estate,  aupra^ 
that  compound  interest  oan  be  awarded  under  no 
circumstances,  at  least  against  an  administrator, 
was  disapproved. 

Though  in  Norris^  App.,  71  Pa.  108  (1872),  the 
court  criticised  and  oommented  upon  the  rule  laid 
down  in  Re  Harland^  Accounts,  supra,  that  com- 
pound Interest  may  be  charged  in  case  of  gross 
delinquency,  saying  that  no  instance  was  known 
in  which  any  man  had  ever  yet  paid  compound  in- 
terest by  the  Judgment  of  a  court  of  the  state,  and 
that  it  is  to  be  noted  that  they  have  had  a  number 
of  such  cases  before  them. 

And  in  Myers  v.  Myers,  S  McCord,  Bq.  SO,  lA 
Am.  Deo.  648  (18S7>,  the  allowanoe  of  compound  in- 
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him  txy  the  executor  of  a  (daJm  due  the  estate  was 
Inproper* 

4.  The  mto  of  eonpoand  interest  paid 
1^  an  eacecator  OB  ftmde  retained  in  hie 
y»f^«H«,  which  Is  more  than  banks  would  pay 
for  a  part  of  the  ttane,  and  which  has  made 
double  the  Income  that  could  haye  been  obtained 
tqr  inyestlna:  the  money  as  directed  by  the  will, 

•  will  not  be  iocreased  to  the  maximum  rates  at 
whtob  there  is  evidenoe  that  money  could  hare 
been  loaned,  with  no  allowance  for  expenses, 
delays,  and  faUures,— especially  where  the  ex- 
eontor  has  disbursed  more  than  $60,000  during  a 
Umg  term  of  years,  and  his  accounts  for  the 
whole  estate  have  been  found  correct  In  every 
Item,  and  there  is  no  delinquency  or  suspicion  of 
fraud  on  his  part* 

6.  The  qiiefltion  of  the  rate  at  whleh 
ezecatore'  commiMions  shonld  be  eom- 
pnted  cannot  be  raised  for  the  first  time  on  ap- 
peal. 


(May  16, 18Q8L) 

APPEAL  by  the  executor  from  a  decree  of 
the  District  Court  for  Lewis  and  Clarke 
County  charging^  him  with  certain  amounts 
which  it  was  claimed  he  should  account  for  aa 
executor  of  J.  C.  Richer,  deceased.    Bevereed, 

The  facts  are  stated  io  the  opinion. 

Me$$rs.  Msteeena  Bullitrd  and  D*  S» 
Wade,  for  appellant: 

The  failure  to  invest  in  goyernment  securi^ 
ties  was  not  malyersation  or  breach  of  trust. 
The  court  had  the  inherent  authority  and 
power  to  make  the  order  concerning  the  in- 
yestment  of  these  funds  when  it  became  neces- 
sary so  to  do  for  the  protection  or  preservation 
of  the  funds  and  the  interests  of  the  legatees, 
or  if  it  became  impossible  or  impracticable  to 
carry  out  the  provisions  of  the  will  concerning 
investments. 

Groswell,  Exra.  &  Admrs.  §  4d9:  &choaler. 


terest  against  trustees  was  discussed,  and  the 
riffbt  to  make  it  affirmed,  though  in  tnat  case  it  was 
not  interest  on  interest,  but  interest  on  profits, 
that  was  allowed. 

The  doctrine  now  obtaining  in  Bngland  is  gener- 
ally stated  in  Penny  y.  Ayison,  8  Jur.  N.  8. 68  (1866), 
to  be,  that  more  than  the  usual  and  established  rate 
of  4  per  cent  may  be  charged  upon  balances  due 
from  a  trustee,  first,  when  in  the  opinion  of  the 
court  the  trustee  ought  to  have  received  a  higher 
rate:  second,  when  he  actually  bad  received  more; 
third,  when  he  is  presumed  to  have  received  more; 
and  fourth,  when  he  is  estopped  to  say  that  he  did 
not  receive  more. 

And  in  Jones  y.  Fozall,  16  Beav .  888, 21 L.  J.  Ch.  726 
(1882),  it  was  said  that  in  some  of  the  cases  the  court 
has  charged  the  trustee  with  annual  rests  because 
the  trust  under  which  he  acted  in  dlstl  act  terms 
required  him  to  accumulate  the  fund  at  compound 
interest.  In  other  cases  the  principle  seems  to  have 
been  that  the  court  visits  the  executor  or  trustee 
with  an  account  in  the  nature  of  a  penalty  for  his 
miscODduct,  where  he  has.  not  merely  committed  a 
breach  of  trust,  but  has  himself  endeavored  to  de- 
rive, or  has  actually  obtained,  some  pecuniary  ad- 
yantage  from  the  use  of  the  money  of  whic^  he 
has  thus  obtained  possession. 

So  the  American  rule,  which  seems  to  have  been 
adopted  from  the  more  modern  English  one,  is 
stated  generally  in  Diflenderilor  v.  Winder,  8  Gill 
A  J.  341  (1881),  and  Winder  v.  Diirenderffer,  2  Bland, 
Ch.  166  (1829),  to  be  that  compound  interest  may  be 
charged  when  a  trustee  or  holder  of  money  has 
been  directed  and  undertakes  to  invest  the  sum 
placed  in  his  hands  in  a  way  to  make  it  productive, 
and  fails  or  refuses  to  do  so,  and  when  a  trustee 
has  received  rents  and  profits  which  he  should 
have  applied  so  as  to  be  productive,  or  toward  the 
maintenance  of  devisees,  but,  failiog  or  refusing 
to  do  so,  retains  and  uses  the  money  as  his  own,  in 
a  manner  to  derive  profits  from  it,  and  he  faUs  to 
ahow  clearly  what  these  profits  were. 

And  in  Wright  v.  Wright,  2  McCord,  Eq.  186 
(18S7),  it  was  said  that  compound  interest  is  al- 
lowed against  executors  and  other  trustees  only 
when  the  will  creating  the  trust  directs  the  fund 
to  be  laid  out  in  a  particular  way  as  an  accumulat- 
ing fund,  or  when  he  unnecessarily  calls  in  money 
which  is  out  at  interest  and  accumulating,  or  em- 
ploys it  in  trade,  or  in  some  other  manner,  and  re- 
fuses or  neglects  to  account. 

So  in  Perkins  v.  HoUister,  68yt.  848  a887),  and  in 
Barney  v.  Saunders,  67  U.  8. 16  How.  636, 14  L.  ed. 
1047  a868>,  it  was  said  that  when  a  trust  to  invest 
has  been  grossly  or  wilfully  neglected,  or  when 
the  funds  have  been  used  by  the  trustees  in  their 
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own  business,  or  profits  made  of  which  they  gave 
no  account,  interest  is  compounded  as  a  punish- 
ment or  as  a  measure  of  damages  for  undisclosed 
profits. 

II.  Prineiiple  of  the  aUowmee, 

Some  of  the  cases,  principally  those  of  an  earlier 
date,  place  the  allowance  of  compound  Interest 
against  executors,  trustees,  etc.,  upon  the  ground 
that  it  is  a  punishment  or  penalty  for  gross 
neglect,  mismanagement,  or  misconduct  in  the 
execution  of  the  trust. 

Thus,  in  Jones  y.  Foxall,  16  Beav.  888,  21  L. 
J.  Ch.  726  (1862),  it  was  said,  in  givhig  a  general 
summary  of  the  doctrine,  that  the  principle  seems 
to  have  been  that  the  executor  or  trustee  is  visited 
with  an  account  in  the  nature  of  a  penalty  for  his 
misconduct. 

And  in  Saltmarsh  y.  Barrett  81  Beav.  840,  8  Jur. 
N.  8.  787,  81  L.  J.  Ch.  783, 10  Week.  Rep.  640,  6  L.  T. 
N.  8.  87  (18621.  it  was  said  that  a  charge  of  6  per 
cent  with  annual  rests  imposed  upon  an  executor 
for  retaining  funds  of  the  estate  and  investing 
them  in  trade,  was  imposed  as  a  punishment  for  his 
conduct. 

So  in  Bryant  y.  Craig,  12  Ala.  864  (1847),  it  was 
said  that  the  charge  of  compound  interest  seems 
to  be  adopted  as  a  punishment  when,  from  the 
gross  mismanagement  of  the  trustee,  it  Is  difficult, 
if  not  impossible,  to  ascertain  what  the  income  of 
the  estate  would  otherwise  have  been. 

And  in  Thorn  v.  Garner,  42  Hun,  607  (1886),  in 
which  the  court  refused  to  charge  compound  in- 
terest for  a  mere  neglect  to  invest,  it  was  said  that 
it  was  allowed  in  cases  of  gross  delinquency,  or  as 
a  penalty  for  negligence  or  wroDgdoing,  or  for 
some  clear  violation  of  trust 

So  in  Barney  v.  Saunders,  67  U.  S.  16  How.  586, 14 
L.  ed.  1047  (1868),  and  Perkins  v.  Holllster,  50  V t.  848 
(1887),  the  court  placed  charges  of  compound  in- 
terest in  the  alternative,  as  a  punishment  or  as  a 
measure  of  damages  for  undisclosed  profits,  and  in 
place  of  them. 

The  overwhelming  weight  of  authority,  however* 
holds  the  rule  that  compound  interest,  or  in- 
terest computed  with  periodical  rests,  is  not 
charged  against  executors,  trustees,  etc.,  for  the 
purpose  of  punishing  them  for  any  Intentional 
wrongdoinir,  but  rather  to  carry  into  effect  the 
principle  enforced  by  courts  of  equity  that  the 
trustee  shall  not  be  permitted  to  make  any  profit 
from  the  unauthorized  use  of  the  trust  fund  and  to 
reach  the  profits  thereby  realized. 

This  was  the  rule  laid  down  and  adopted  in  Miller 
y.  Lux's  Estate,  100  Cal.  609  a888).  and  substantially 
the  same  rule  was  adopted  in  Wheeler  v.  Bolton,  tt 
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Ezn.  &  Admn.  §  886;  Twaddeirs  App,  8  Pa. 
17:  Lansing  y.  Lansing,  46  Barb.  1882. 

Where  the  trustee  has  performed,  without 
authority,  an  act  which  at  the  time  it  was 
done  was  obviously  for  the  benefit  of  all  con- 
cerned, and  which  upon  proper  application 
would  have  been  ordered,  his  act  wil)  be  rati- 
fied and  held  of  the  same  validity  as  if  previ- 
ously ordered. 

Gray  v.  Lyneh,  8  Gill,  406. 

The  trustee  takes  upon  himself  the  burden 
of  proving  entire  bona  fides  and  that  there  was 
reasonable  ground  to  believe  that  the  fund 
would  be  benefited;  and  if  this  can  be  shown, 
the  courts  will  sustain  his  action. 

Washington  v.  Emery,  4  Jones,  Eq.  83; 
Cornmse  v.  Bourgvm,  2  Ga.  Dec,  16. 

But  suppose  there  had  been  a  breach  of 
trust  in  not  following  the  will  as  to  invest- 
ments, what  are  the  consequences?    The  exec- 


utor only  becomes  personally  liable  for  losses, 
if  the  investment  lie  made  did  not  equal  the 
investments  direct (*d  by  the  will. 

See  Schouler,  Ezrs.  &  Admra.  §  829,  and 
note. 

In  such  a  case  the  standard  or  measure  of 
loss  would  be  what  would  have  been  made  or 
realized  by  the  estate  or  legatees  if  the  direc- 
tions of  the  will  had  been  followed.  The 
court  will  inquire  and  ascertain  the  amount 
due  if  the  will  had  been  followed. 

1  Perry,  Tr.  §  472,  p.  588,  and  note;  Schou- 
ler,  Ezrs.  &  Admrs.  §  886;  Ttoadddi's  App.  5 
Pa.  18;  Smith  v.  Wilmington  Coal,  Min.  d 
^ffg.  Co.  88  111.  498;  Richardson  v.  Knight. 
69  Me.  285.  . 

With  what  interest  or  rate  of  interest  is  this 
executor  legally  chargeable  under  the  circum- 
stances and  proof  in  this  case? 

The  justice  of  charging  an  executor  with 


Cal.  160  (1891);  Rinfffrold  v.  Rlnnrold,  1  Harr.  ft  G. 
11. 18  Am.  Deo.  SiO  (18S»);  Perrla  v.  Lepper,  72  Mich. 
466  ( 1888):  Gruce  v.  Oruoe,  81  Mo.  678  a884);  McKni^ b t 
V.  Walsh,  U  N.  J.  Eq.  486  a878):  Utica  Ins.  Go.  v. 
Lynch,  11  Paige,  6M  (1845):  ScbleffeUn  v.  Stewart..  1 
Johns.  Ch.  680. 7  Am.  Dec.  607  (1815);  Hazard  v.  Du- 
rante 14  B.  1. 26  (1882);  Tamey  v.  Williams,  7  Yerar. 
178  (1884);  Reed  v.  Timmins,  62  Tex.  84  (1879);  Burdfck 
V.  Garrick,  L.  B.  6  Ch.  App.  288L  89  L.  J.  Oh.  N.  8. 
889, 18  Week.  Rep.  887  0870);  Ex  jtarU  Strutt,  1  Ctoz, 
Ch.  Gas.  439  a788). 

And  in  McKnlffht  v.  Walsh,  Tamey  v.  WilUams* 
Beed  v.  Timmlos,  and  Burdlck  v.  Garrick,  supra, 
the  allowance  is  said  to  be  made  on  the  principle, 
either  that  he  has  made,  or  has  put  himself  In  suoh 
a  position  as  to  be  presumed  to  have  made,  profits 
to  that  extent. 

And  in  Hazard  v.  Durant,  supra,  because  he  has 
•ither  actually  or  presumably  made  it  or  oucrbt  to 
have  made  it. 

So  in  Cruoe  v.  Cnioe,  supra,  it  was  said  to  be 
charged  for  the  purpose  of  attaining  the  actual  or 
presumed  gains,  and  to  make  certain  that  nothing 
of  profit  or  advantage  remains  to  the  trustee  ex- 
cept perhaps  bis  commissions  or  compensation. 

In  Cruce  v.  Cruce,  supra,  the  court  cited  several 
capes  holding  that  a  special  case  must  be  made  out 
to  justify  the  exaction  of  compound  interest,  such 
as  wilful  violation  of  duty,  or  gross  delinquency, 
and  distinguished  them  saying  that  it  was  thought 
that  in  most  of  them  the  special  circumstances 
were  such  as  disclosed  the  actual  gains  to  ha  ve  been 
equivalent  to  such  compensation,  or  the  conduct 
of  the  trustee  in  withholding  or  destroying  evi- 
dence of  his  gains  had  left  the  court  at  liberty  to 
presume  they  were  fttirly  represented  by  such  com- 
putation. 

And  in  Cannon  v.  Apperson,  14  Lea.  668  (1885),  It 
was  raid  that  an  executor  or  other  trustee  who  has 
used  the  trust  fund  for  his  own  benefit,  and  thereby 
made  more  than  simple  interest,  will  be  charged 
with  the  whole  profit,  either  by  charging  him  with 
compound  interest,  or  in  such  other  manner  as  will 
best  carry  out  the  principle  of  giving  the  bene- 
ficiary all  the  profits. 

And  In  Utica  Ins.  Co.  v.  Lynch,  supra,  the  same 
rule  was  applied  to  a  receiver  who  employed  the 
moneys  of  the  receivership  in  trade,  making  more 
than  simple  interest. 

So  in  Perrin  v.  Lepper,  supra,  it  was  held  that 
compound  interest  is  awarded  by  a  court  of  equity 
only  for  the  purpose  of  furnishing  adequate  means 
Of  redress  when  the  law  fails  to  do  so. 

And  In  ScbleffeUn  v.  Stewart,  supra,  the  allow- 
ance was  said  to  be  made  In  order  to  reach  profits 
made  when  they  are  not  othei  wise  ascertained. 
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And  in  Utica  Ins.  Co.  v.  Lynch,  supra,  it  was  said 
that  compound  interest  and  computing  it  with  pe- 
riodical rests  merely  constitutes  a  oonvenieot 
method  of  charging  a  trustee  with  the  amount  of 
profits  supposed  to  have  been  made  by  him  from 
the  use  of  trust  moneys,  when  the  actual  amount 
made  beyond  simple  interest  cannot  be  ascertained. 

And  in  Evertson  v.  Tappen,  6  Johns.  Ch.  497 
(1821),  holding  that  compound  interest  will  not  be 
allowed  in  favor  of  a  trustee,  it  was  said  that  this 
mode  of  computation  is  sometimes  resorted  to  in 
order  to  meet  the  profits  which  the  trustee  may 
have  made  out  of  the  trust  property  and  will  noi 
disclose. 

So  In  Miller  v.  Lux%  Bstate,  supra,  it  was  said 
that  where  the  conventional  rate  of  interest  ex- 
ceeds the  statutory  rate,  the  executor  should  be 
charged  with  legal  interest  compounded  annually 
in  order  to  fully  reach  the  profit  realised  by  him 
from  the  use  of  the  trust  fund,  the  rule  beinff  in- 
tended to  secure  fidelity  in  the  management  of 
trust  estates. 

And  in  Cruoe  v.  Cruce,  81  Mo.  670  (1884),  it  was  said 
that  the  order  for  the  accounting  of  a  trustee 
should  be  framed  with  reference  to  approximating 
his  gains  from  the  use  of  the  trust  fund,  notwith- 
standing his  failure  to  disclose  his  profits,  when  they 
are  known  to  the  court  by  means  of  other  evidence, 
unless  they  should  be  less  than  a  prudent  maoage> 
ment  of  the  fund  should  have  produced. 

As  trustoes  are  charged  with  compound  interest 
upon  the  ground  of  the  presumed  gain  to  them 
from  the  use  of  the  trust  fund,  however,  they  will 
not  thus  be  charged  when  the  clrcumstancee  forbid 
the  presumption  of  gain  on  their  pare  and  it  ap- 
pears that  they  invested  the  trust  fund  in  good 
faith,  though  in  violation  of  the  trust,  and  though 
the  cestui  que  trust  could  not  be  indemnified  by  a 
less  allowance  than  compound  interest.  Ringgold 
y.  Binggold,  1  Harr.  ft  G.  11, 18  Am.  Dec  280  (18»). 

And  in  Ex  varte  Strutt,  1  Cox,  Ch.  Gas.  430  a788), 
an  assignee  in  bankruptcy  was  held  not  to  be 
chargeable  with  Interest  on  moneys  retained  in  his 
hands  at  a  greater  rate  than  4  per  oent,  unless  a 
special  case  is  made  for  that  purpose,  as  that  be  had 
made  a  greater  profit  from  the  money. 

And  the  same  rule  was  applied  in  charging  in- 
terest against  executors  on  balances  in  their  hands, 
in  Tebbs  v.  Carpenter,  1  Madd.  200  (1816). 

And  in  Re  HUUard,  1  Ves.  Jr.  80  aTOO),  it  was  held 
that  interest  at  4  per  cent  should  be  allowed  against 
assignees  of  a  bankrupt  who  have  received  funds 
and  failed  to  make  a  dividend,  and  if  it  is  established 
that  more  was  made  the  rate  should  he  increased. 

So  in  Cannon  v.  Apperson,  U  Lea.  563  a886),  it  was 
said  that  simple  interest  only  will  be  charged  against 
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compouod  interest  at  tbe  rates  fixed  in  this 
case  for  a  Iodjt  series  of  years  will  be  realized 
when  it  is  remembered  that  in  loaning  money 
for  a  long  number  of  years,  with  the  utmost 
▼igilance  and  care,  there  are  always  losses,  and 
always  times  of  depression  and  stagnation 
when  money  cannot  be  loaned  at  all. 

Sing  ¥.  Talbot,  40  N.  Y.  »6. 

Compound  interest  will  not  be  charged  or 
allowea  as  a  penalty  or  to  punish  the  executor 
or  trustee.  It  is  only  resorted  to  as  a  means  to 
compel  the  trustee  to  refund  the  interest  he  has 
actually  received  or  that  he  is  presumed  ac- 
tually to  have  received. 

Utiea  Ins,  Co,  v.  Ljfnek,  11  Paige,  624; 
Eoo^9  EttaU,  Tucker,  d96;  Prf9(iott^9  Estate, 
Id.  4S0;  Spear  V.  Tink^am,  d.Barb.Ch.  218: 
Manning  v.  Manning,  1  Johns.  Ch.  527;  Me- 
Knight  v.  WaUh,  24  K.  J.  Eq.  498;  En^fliih  v. 
Bartqf,  2  Rawle,  805;  Be  Harlan^e  AceounU, 


5  Rawle.  829;  Lighfe  App.  24  Pa.  181;  Be 
McGaWe  Estate,  1  Asbm.  857;  Bameif  v. 
Saunders,  67  U.  S.  16  How.  536,  14  L.  ed. 
1047;  WiUiams  v.  PeUicrew,  62  Mo.  460;  Seott 
y.  Oreu>s,  72  Mo.  26 1;  7  Am.&  Eng.  Eocyclop. 
Law,  p.  480;  Boyntan  v.  Dyer,  18  Pick.  1;  De 
Peyeter  v.  Clarkeon,  2  Wend.  77;  Aekerman  v. 
Bmott,  4  Barb.  626;  Qarniss  v.  Oardiner^ 
lEdw.  Ch.  128;  Lansings.  Lansing,^ Barb. 
182:  Fay  v.  Hou>e,  1  Pick.  627,  note;  Clemens 
V.  CaldwOl,  7  B.  Mon.  171;  Lukens's  App.  7 
Watts  &  8.  48;  FaU  v.  Simmons,  6  Qa.  272; 
Cartledge  v.  CuUiff,  21  Ga.  1;  1  Perry,  Tr. 
§  471;  Hughes  v.  PeopXe,  111  HI.  457;  Wilmer- 
ding  v.  MeKesscm,  108  N.  Y.  829;  Orater'i 
App.  50  Pa.  188. 

By  what  theory  or  principle  is  the  executor 
required  to  pay  interest  from  the  very  day  of 
his  appointment,  when  he  is  compelled  to  hold 
the  funds  of  the  estate  in  his  possession  for  the 


an  executor  or  trustee  who  has  used  the  trust  fund, 
where  it  is  evident  that  the  profit  made  by  him 
oould  not  have  exceeded  that  amount. 

And  in  Dfllman  v.  Hastings,  144  U.  8.188, 86  L.ed. 
678  (1801),  it  was  held  that  the  administrators  of  a 
deceased  agent  who  had  invested  money  for  his 
principal  should  not  be  held  to  aocouot  lor  a 
greater  rate  of  interest  than  the  legal  rato  on  the 
money  invested,  in  the  atwence  of  a  special  agree- 
ment, where  it  does  not  appear  that  they  received 
Interest  at  a  higher  rate. 

See  also  Oilman  v.  Oilman.  9  Lans.  1  (1870),  set 
forth  Infra,  TV.  i,  under  heading,  '^Nonperform- 
a/nee  of  tmsfs  for  aeeumulaJtUm,  And  see  generally, 
intrtu  IV.,  heading,  Qrovmds  for  oltotoancs,  and  its 
subdivisions. 

IIL  Option  Co  toSte  interest  or  projKa 

It  has  been  Intimated  that  when  an  executor  or 
other  trustee  has  made  profits  from  the  use  of  the 
trust  fund,  suoh  profits  should  be  awarded  to  the 
beneficiary  Instead  of  interest,  at  least  where  the 
amount  can  be  ascertained,  and  that  interest  should 
only  be  given  when  it  would  be  impracticable  to 
ascertain  the  profits. 

Thus,  in  Montgomerie  v.  Wauchope,  4  Dow,  P. 
C  109  (1816),  in  which  an  allowance  of  Interest  was 
made  against  a  trustee,  curator,  and  tutor  ap- 
pointed cashier  of  the  trust  by  his  cotrustees,  who 
retained  large  balances  in  his  hands  without  invest- 
ing, a  reversal  was  had  and  the  case  was  sent  tmok 
for  review  so  ttiat  it  might  be  ascertained  if  it  were 
the  law  of  Scotland  that  the  allowance  should  have 
been  of  the  profit  made  from  the  use  of  tbe  trust 
fund  as  contradistinguished  from  interest,  and  if  so 
to  give  opportunity  to  present  that  claim  to  the 
court. 

Montgomerie  v.  Wauchope,  supra,  distinguishes 
Baptiael  v.  Boehm,  11  Yes.  Jr.  08  (1806),  on  the 
ground  that  in  that  case  the  executors  as  trustees 
were  bound  by  the  very  words  of  the  trust  instru- 
ment to  accumulate  the  trust  fund  by  laying  out 
the  interest  from  time  to  time  to  form  capital. 

So  in  Clark's  Bstate,  68  OaU  8S6  a879),  it  was  held 
that  an  executor,  who  was  a  farmer  who  used  the 
trust  fund  in  connection  with  his  own  for  a  num- 
ber of  years  in  conducting  his  farming  operations, 
was  chargeable  with  legal  interest  computed  with 
annual  rests,  when  from  the  nature  of  the  transac- 
tion it  would  be  dlfiloult.  If  not  impractioable,  to 
ascertain  what  profit  was  realised  from  the  trust 
fund. 

And  in  Perrtn  v.  Lepper,  72  Mich.  466  (1888),  It  was 
held  that  where  a  surviving  partner,  who  is  also 
executor  of  tbe  deceased  partner,  converts  the  en- 
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tire  assett  of  the  firm  and  moat  of  the  Individual 
assets  of  decedent  to  his  own  use,  and  files  a  false 
inventory,  and  covers  up  his  fraud  by  falsa  entriM 
and  the  suppression  of  books,  papers,  and  docu- 
ments, and  makes  large  profits  which  cannot  be  a»- 
(.  c<  rained  because  of  his  manipulation  of  the  books, 
and  persistently  evades  and  resists  judicial  investi- 
gation and  claims  that  nothing  is  due,  and  his  ad- 
ministrator, after  his  death  without  accounting, 
resists  for  years  all  attempts  to  get  at  the  true  state 
of  the  firm^s  books,— tbe  estate  will  be  charged  In 
equity  with  the  amount  of  capital  furnished  by  the 
deceased  partner,  if  it  can  be  ascertained  with  a  rea- 
sonable degree  of  certainty,  and  with  such  interest 
in  lieu  of  profits,  computed  In  suoh  manner  and  at 
such  a  rate,  as  will,  in  view  of  all  the  facts  and  oir- 
oum8tanoes,repay  what  has  been  lost;  and  the  prof- 
Its  earned  may  be  allowed  though  greater  than 
compound  Interest  But  In  making  the  allowance 
the  court  will  take  into  consideration  the  conse- 
quences of  its  decree  and  see  to  It  that  an  oppres- 
sive or  unjust  result  is  not  reached. 

The  rule  would  seem  to  be  well  settled,  however, 
that  the  beneficiary  may,  in  suoh  case,  elect,  at  his 
option,  either  to  take  Interest  or  profits. 

Thus  in  Docker  v.  Somes,  2  Myl.  ft  K.  666,  8  L.  J. 
Ch.  N.  S.  200  (1884),  it  was  held  that  where  a  trustee 
mixes  trust  funds  with  his  own  moneys,  and  em- 
ploys both  in  trade,  the  cestui  que  trust  may.  If  he 
prefers,  InsiBt  upon  having  a  proportionate  share 
of  the  profits  instead  of  interest  upon  the  amount 
of  the  trust  fund  so  employed,  tbe  power  of  the 
court  not  being  confined  to  giving  interest  at  differ- 
ent rates  and  with  or  without  rests. 

And  where  an  administrator  invests  In  securities 
not  approved  by  the  probate  court,  he  may  be 
charged  with  such  amounts  of  interest  or  principal 
as  he  has  actually  collected,  and  with  simple  inter- 
est for  tbe  time  during  which  interest  was  not  col- 
lected, or.  at  the  option  of  the  heir,  with  the  prtn- 
cipal  sum  invested  with  Interest  upon  annual  bal- 
ances computed  as  provided  for  in  the  statute  with 
relation  to  general  accounting.  Scuiderson  v.  San- 
derson, 17  FUu  fSSO  (IBM)). 

So  where  a  guardian  uses  the  money  of  his  ward 
in  trade,  the  ward,  upon  attaining  his  majority,  is 
entitled  to  take  the  profits  of  the  trade,  or  the 
principal  money  with  compound  Interest.  Dictum 
in  OuUy  v.  Dunlap,  24  Miss.  410  (1852). 

And  where  executors  and  trustees  have  violated 
their  trust  by  selling  out  stock  and  lending  the  pro- 
ceeds to  their  friends  upon  personal  security,  charg- 
ing themselves  with  the  dividends  as  before,  the 
beneficiaries  have  an  option  to  have  tbe  stock  re- 
placed, or  their  money  produced  by  the  sales  with 
interest  at  6  per  cent  or  more  if;  more  had  been 
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purpose  of  paying  the  debts  until  a  year  from 
that  date? 

1  Perry,  Tr.  4th  ed.  §  468;  Foz  v.  Wileoeka, 
1  Binn.  194,  2  Am.  Dec.  433;  Vemef$  Estate, 
6  Watts,  250;  Findlay  v.  Smith,  7  Sere.  &  R. 
264;  Bitzer  v.  Hahn,  14  Serg.  <&  R.  232;  Com. 
V.  McUeer,  16  Serg.  <&  R  416;  WaWAour  v. 
WaUhour,  2  Grant,  Cas.  102;  Lewin,  Tr.  279; 
Offilvie  y.  O^Yet«,  1  Bradf.  856;  Jacot  ▼.  Sm- 
mett,  11  Paige,  145. 

After  the  expiration  of  one  year.  Interest  be- 
gins to  run  on  the  balance  found  in  their  hands 
on  the  annual  accounting. 

BeMcOaU's  Estate,  1  Ashm.  857;  BoynUmY. 
Dy^*  supra;  Oilman  v.  Oilman,  2  Lans.  1. 

Where  sums  have  been  received  after  that 
time,  the  court  will  allow  six  months  from  the 
time  of  the  receipt  before  the  charge  of  inter- 
est is  to  commence. 

Woirell's    App.   28    Pa.  44;    DunseorrA  v. 


Dunscomh^  1  Johns.  Ch.  511,  7  Am.  Dec  504; 
McKnight  v.  Walsh,  24  N.  J.  Eq.  498;  Voarhen 
V.  Stoot/wff,  11  N.  J.  L.  171;  Cogsiedi  v.  Oo^ 
toeU,  2  Edw.  Ch.  281;  7  Am.  &  Eng.  £ocyd<^ 
Law,  p.  427,  and  notes. 

If  a  trustee  retains  balances  in  his  hands 
which  he  ought  to  have  invested,  or  delavs  for 
an  unreasonable  time  to  invest,  or  if  be  miog^es 
the  money  with  his  own,  or  uses  it  in  his  pri- 
vate business,  he  will  be  liable  to  pay  simple 
interest  at  the  rate  established  by  law  as  ibe 
legal  rate  in  the  absence  of  special  agreements. 

1  Perry.  Tr.  4th  ed.  §  468;  King  v.  IWW. 
40  N.  Y.  86;  I^elson  v.  HagersUnon  Bank,  27 
Md.  58;  Duffy  Y.  Duncan,  85  N.  Y.  187;  Young 
V.  Brush,  88  Barb.  294;  Owen  v.  Peebles,  48 
Ala.  888;  Wistar^s  App.  54  Pa.  60;  Newton  v. 
Bennett,  1  Bro.  Cb.  859;  LittlehaUs  v.  Qas- 
coyne,'d  Bro.  Ch.  78;  Mou^ley  v.  C^rr,  4Beav. 
49;  Mumford  v.  Murray,  6  Johns.  Ch.  1;  Jo- 


made  by  it.   Pooook  v.  ReddiDgton,  6  Yea.  Jr.  794 

asoi). 

And  property  purohased  by  a  guardian  with 
money  of  his  ward  without  an  order  of  the  probate 
court  for  that  purpose  caunot  be  taken  on  exeoa 
tion  as  that  of  the  fruardlan,  previous  to  the  exer- 
cise by  the  ward  of  hia  rtfrht  to  elect  to  take  the 
property  or  the  purchase  price  with  compound  in- 
terest. Gully  V.  Dunlap,  supra.  See  also  King  v. 
Talbot,  40  N.  Y.  70  (1869),  60  Barb.  463  (1867),  and  San- 
derson  v.  Sanderson,  17  Fla.  820  (1880),  set  forth  in- 
fra, IV.  f,  under  heading.  Improper  investmt^xL 

It  has  been  held,  however,  that  the  choice  of  the 
beneficiary  extends  only  to  an  election  between 
simple  interest  and  profits. 

Thus,  In  Ex  parte  Strutt,  1  Oox,  Ch.  Gas.  489  (1788), 
It  was  held  that  when  the  assignee  of  a  bankrupt 
who  has  retained  the  moneys  of  the  estate  in  his 
bands  is  souerht  to  be  charged  with  interest  there- 
on, either  4  per  cent  must  be  taken,  or  an  inquiry 
must  be  had  as  to  what  profit  he  made  of  tne 
money,  and  the  result  of  that  inquiry  abided  by. 

And  in  Norris^s  App.,  71  Pa.  106  (1872),  it  was  held 
thut  an  executor  cannot  be  changed  compound  in- 
terest upon  moneys  of  the  estate  in  bis  hands, 
under  Pennsylvania  Act  of  March  29, 1832,  section 
17.  providing  that  the  amount  of  Interest  to  be 
paid  in  all  cases  by  executors,  administrators,  and 
iruardians  shall  be  determined  by  the  orphan's 
court  under  all  the  circumstances  of  the  case,  but 
shall  not  in  any  case  exceed  the  legal  rate  of  inter- 
est for  the  time  being,  but  he  may  be  held  for  more 
than  compound  interest  by  a  surcharge  of  profits, 
where  he  has  used  the  money  of  the  estate. 

But  it  is  to  be  observed  that,  in  the  latter  case  at 
least,  the  ruling  waa  the  result  of  the  statutory  en- 
actment. 

Cestuisque  trust  hare  not  the  option,  however,  to 
charge  their  trustees,  who  were  directed  by  the 
testator  to  invest  the  trust  fund  in  parliamentary 
stocks,  or  funds,  or  on  real  estate  securities,  but 
failed  to  make  either  investment,  with  the  moneys 
which  would  have  been  produced  if  the  moneys 
had  been  invested  in  the  funds,  but  are  only  enti- 
tled to  have  the  trust  fund  replaced  with  Interest 
at  4  per  cent.  Robinson  v.  Robinson,  1  DeG.  M.  ft 
G.  247, 21  L.  J.  Ch.  N.  8.  Ill,  16  Jur.  256  (1861). 

And  an  administrator,  who  is  charged  with  inter- 
est on  annual  balances,  cannot  be  charged  with 
Interest  on  the  interest  he  has  made  and  returned. 
The  distributees  must  elect  between  the  two  meth- 
ods of  accounting,  and  are  precluded  by  a  choice 
of  the  ordinary  one.  Massey  v.  Massey,  2  HIU,  Bq. 
482  (1886). 

ly.  Grounds  for  allowance. 
a.  Oenerally. 

The  question  as  to  what  constitutes  a  suflldent 
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ground  for  the  imposition  of  a  charge  of  com- 
pound interest  against  an  executor  or  other  trus- 
tee has  given  rise  to  such  a  number  of  apparent] j 
conflicting,  and  sometimes  almost  irreconcilable, 
decisions,  many  of  which  were  made  without  stat- 
ing their  grounds  or  noticing  conflicting  ones,  ss 
to  render  it  difficult  to  bring  the  subject  withia 
anything  like  general  rules,  or  to  locate  any  de- 
fined boundaries  within  which  the  liability  is  to  be 
confined. 

Indeed  it  has  been  frequently  stated  that  tbers 
is  no  general  rule  as  to  liability  to  pay  interest  on 
trust  funds,  and  that  each  case  must  depend  upon 
Its  own  peculiar  circumstances.  Granberry  t. 
Granberry,  1  Wash.  (Ya.)  246,  1  Am.  Dec  555  (1798); 
Morgan  v.  Morgan,  4  Dem.  853  (1888>;  Jones  v. 
^xalL  16  Beav.  888, 21  L.  J.  Ch.  725  (18S2);  Clark  v. 
Anderson,  10  Bush,  90  (1873);  Perkins  v.  Hoiiister, 
60  Vt.  818  a887). 

A  large  discretion  seems  to  have  been  exercised 
by  the  court  with  regard  to  the  facts  and  circum- 
stances attending  each  particular  case,  and  ft  is 
to  this  discretion  that  the  obscurity  in  diacorering 
the  principle  Is  to  be  attributed.  Dictum  in  Jones 
V.  FoxalU  supra. 

Though  the  discretion  of  a  court  of  equity  to  al- 
low or  not  to  allow  interest  against  executors  is  a 
lepal  one  governed  and  controlled  by  fixed  prin- 
ciples of  law.   Jones  v.  Ward.  10  Yerir.  160  (1886). 

For  a  discussion  of  these  questions,  see  the  fol- 
lowing subdivisions. 

It  is  thought,  howerer,  that  the  fact  that  the  lia- 
bility is  based  upon  the  existence  of  several  ele- 
ments explains  much  of  the  apparent  Inconsis- 
tency, many  of  the  cases  turning  upon  the  question 
of  the  existence  of  one  or  more  of  the  elements, 
and  the  existence  or  non-existence  of  the  othen 
being  conceded,  they  are  passed  unnoticed. 

When  a  statute  is  enacted  on  the  subject,  it  b^ 
comes,  of  course,  a  mere  matter  of  statutory  ooa 
structton. 

Thus,  interest  will  be  compounded  against  a  trus- 
tee after  January  1,  1854,  under  Georgia  Act  of 
January  1, 1848,  fixing  the  rate  of  interest  to  be 
charged  against  guardians,  executors,  and  admin- 
istrators already  appointed  and  qualified,  on  trust 
funds  in  their  hands  at  the  rate  of  7  per  cent  with- 
out compounding  for  the  first  six  years,  and  there- 
after at  the  rate  of  6  per  cent  compounded  annu- 
ally, where  the  trustee  had  been  previously  ap- 
pointed, though  it  was  a  case  for  simple  interest 
only  under  the  previous  rule.  Gartlcdge  v.  Cutliff, 
21  Ga.  1  (1857). 

And  a  guardian  qualifying  in  I860,  in  Georgia,  is 
not  aifectod  by  the  temporary  legislation  on  the 
subject  of  compoimd  interest  which  took  place 
pending  the  war,  as  the  first  six  years  rt  his  term 
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€t€  y.  Smrmtt,  11  Paige,  143;  Kelleti  y.  Rath- 
bun,  4  Pai^,  102;  DePej/iter  v.  Cfarkscm,  2 
Wend.  77;  Garnua  v.  Oardiner,  1  Edw.  Ch. 
128;  i^pear  ▼.  Tinkham,  2  Barb.  Cb.  211;  Man- 
ning V.  Manning,  1  Johns.  Ch.  537;  BrawnT, 
Biekett,  4  Johns.  Ch.  808;  Williamson  y.  TF»2- 
2ta9n«m,  6  Paige,  298;  Dunseamb  v.  Dunsamb, 

1  Johns.  Ch.  508,  7  Ana.  Dec.  604;  Minute  ▼. 
Cox,  5  Johns.  Ch.  448,  9  Am.  Dec.  818;  O^ 
wUy,  CognoeU,  2  Edw.  Ch.  281;  OravY. 
Thompeon,  1  Johns.  Ch.  82;  Armstrong  y.  Milter, 
6  Ohio,  118;  Aston*9  Estate,  5  Wharl.  228; 
Worreirs  Am,  28  Pa.  44;  Grater^s  App.  50  Pa. 
189;  Bes^sAtaU,  69  Pa.  272;  JPeyton  t.  Smith, 

2  Dev.  &  B.  Eq.  825;  Jameson  ▼.  SheUw,  2 
Humph.  198;  Be  Dyotft  Estate,  2  Watts  &  & 
565;  Eerr  ▼.  Laird,  27  Misa.  544;  Lomao;  ▼. 
Pendleton,  8  Call  (Va.)  588;  JKinrf/y  t.  Snod- 
grass,  9  Leigh,  484;  Carter  v.  CVm'n^,  5  Munf . 
228;  Wood  ▼.  Qarneti,  6  Leigh,  271;  Oriswokt 


V.  Chandler,  5  N.  H.  497;  Xwwd  v.  Lunrf,  41 
N.  H.  855;  Tarney  ▼.  Williams,  7  Yerg.  172; 
Wn/7A<  V.  W>HrA<,  2  McOord,  Eq.  185;  Enotol- 
ton  V.  BradUv,  17  N.  H.  458,  43  Am.  Dec.  609; 
MeEim  v.  mbard,  143  Mass.  422;  Be  Myer^ 
Petition,  181  N.  Y.  409;  7  Am.  &  Eng.  Ency- 
clop.  Law,  p.  426;  Ashhumham  v.  Thompson^ 
18  Yes.  Jr.  402;  TFyman  y.  Bubbard,  18  Mass. 
282;  WiUiams  y.  American  Bank,  4  Met.  817; 
Stearns  v.  5wwn,  1  Pick.  581;  Maihes  v.  Ben- 
nett, 21  N.  H.  199;  Enighi  ▼.  i:<xmif>.  80  Me. 
204;  Jiorrit^s  App.  71  Pa.  106:  Dexter  v.  Jr- 
nold,  8  Mason,  290;  iStote  v.  Mayhew,  9  N.  J. 
L.  89;  Voorhees  T.  Stoothoff,  11  N.  J.  L.  171; 
i>arr«/  y.  ^^(/.ffn,  8  Desauss.  Eq.  241,  4  Am. 
Dec.  618;  Hough  v.  Harwv.  71  111.  72;  Lake 
y.  Par*,  19  N.  J.  L.  108;  BaU  t.  6?r<W4fr,  25 
Mich.  42a 

The  executor  should  not  be  charged  with 
Interest  for  the  year  upon   the   funds  that 


bad  not  expired  when  that  legislation  ceased  to 
operate.    McOullouffh  y.  Johnsoo.  CI  Ga.  554  (1878). 

The  role  for  oomputioff  Interest  a^ralnst  trustees 
under  that  act,  who  were  such  at  the  time  of  its 
pasBS^e,  iB  7  per  cent  per  annum  for  the  first  six 
years  after  January  1, 1848,  without  compounding, 
and  afterwards  6  per  cent  per  annum  compounded 
anniUUy.   Royston  y.  Royston,  29  6a.  82  0868). 

OtiMtf  tftatutes  are  referred  to  in  different  dlyl- 
■lons  of  this  subject. 

b.  Jflseonduet  w  gross  dOinQueney  gsneratty. 

The  rule  seems  to  be  well  settled  that,  except, 
perhaps,  under  particular  statutory  proyiBion8.and 
fn  case  of  trusts  for  accumulation,  executors,  trus- 
tees, etc,  will  only  be  charRed  with  compound  In- 
terest when  they  baye  been  guilty  of  some  positive 
misconduct  or  wilful  yiolation  or  omission  of  duty. 
Whepier  y.  Bolton,  92  OaL  159(1801):  Powell  y.  Pow. 
elU  10  Ala.  900  (1840);  Ackerman  y.  Bmott,  4  Barb. 
628  (1848);  GamiSB  y.  Gardiner,  1  Bdw.  Cb.  128  (1882): 
Bennett  y.  Oook,  6  Tbomp.  ft  C  188,  2  Bun,  680 
a874);  Freeman  y.  Freeman,  4  Redf.  811  (1880):  Ufir- 
low's  Estate,  2  Redf.  812  (1876):  Thorn  y.  Gamer,  42 
Huiv  607  (1888);  Tucker  y.  McDermott,  2  Redf.  812 
a8T0);  As  Ovardianship  of  Tburston,  97  Wis.  104 


Or  gross  delinquency  or  such  gross  negligence  as 
to  be  eyidence  of  a  corrupt  intention.  Smith  y. 
Kennard,  88  Ala.  096  (1868);  Fall  y.  Simmons,  6  Ga. 
886  (1849);  Ackerman  y.  Emott,  supra;  Clarkson  y. 
De  Peyster,  Hopk.  Oh.  424  (1826);  Freeman  y.  Free- 
man, Uglow*8  Bstate,  Thorn  y.  Gkuner,  and  Tucker 
y.  McDermott,  supm. 

And  tbat,  where  the  omission  of  the  trustee  is 
due  to  stanple  negligence  without  any  aotual  intent 
to  cheat  or  defraud,  simple  interest  alone  is  al- 
lowed. Adams  y.  Lambard,  80  Gal.  426  (1889);  Bry- 
ant y.  Craig,  12  Ala.  864  (1847);  Smith  y.  Kennard,  88 
Ala.  086  (1868):  WUmerding  y.  McKesson,  108  N.  Y. 
no  (1886);  Butler  y.  Jarvis,  61  Hun,  248  (1889);  Gar- 
niss  y.  Gterdiner  and  Bennett  y.  Cook,  supm; 
Dietterloh  ▼.  Heft,  6  Pa.  87  a847). 

But  that  if  the  omission  or  yiolation  [is  wilful 
compound  interest  is  allowed.  Adams  y.  Lam- 
tard,  80  OaL  426  (1880);  Hughes  y.  People,  111  111.  407 
0886):  King  y.  Talbot,  40  N.  Y.  70  a860):  BuUer  y. 
Jarvis,  61  Hun,  248  (1880). 

^ And  where  he  is  guilty  of  fraud  or  of  sucb  gross 
neglect  in  the  execution  of  his  trust  as  to  be  eyi- 
deuce  of  a  corrupt  intention,  he  may  be  charged 
with  compound  interest.  Bryant  y.  Oralg  and 
Smith  y.  Kennard,  supra;  Ohildress  y.  Childress,  49 
Ala.  287  a873);  Oalboun  y.  Oalhoun,  41  Ala.  889  (1867); 
Crump  ▼.  Gerock,  40  Miss.  786  a366);  Torbet  y.  Mo- 
Reynolds,  4  Humph.  305  0848). 
88L.R.A. 


The  line  of  distinction  Is  drawn  on  the  difference 
between  mere  negUfrence  and  malfeasance.  Bry- 
ant y.  Craig,  impra;  Lukens^  App.  7  Watts  A  8. 48 
0844);  Williams  y.  Powell,  16  Beay.  4ftl,  16  Jur.  398 
(1852). 

Thus  in  Jones  y.  Ward,  10  Yerg.  160  0888),  it  was 
said  that  tbe  acts  of  malfeasance,  which  will  ren- 
der an  executor  or  administrator  liable  for  iotetw 
est,  are  such  acts  of  negligent  or  wrong  adminis- 
tration as  will  disappoint  the  claimants  in  tha 
assets. 

And  in  King  y.  Talbot,  40  N.  Y.  76  O809),  it  was 
said  that  when  the  failure  of  a  trustee  in  his  duty 
is  wilful  or  characterised  by  bad  faith,  tbe  highest 
rate  of  Interest  should  be  imposed.  But  w|^a 
good  faith  and  honest  mistake  concur,  the  rate  of 
interest  rests  in  a  discretion  that  permits  the  con- 
sideration of  all  the  circumstanoos  which  go  to 
show  that  substantial  justice  can  be  done  to  the 
cestui  9ue  trust  by  allowing  a  less  rate. 

So  in  Alyis  y.  Oglesby,  87  Teon.  172  0888),  it  was 
said  that  nothing  but  yery  culpable  conduct  will 
Justify  the  compounding  of  interest  against  an  ad- 
ministrator. 

And  in  Cavendish  y.  meming,  8  Mnnf.  198  0812), 
it  was  held  that  an  executor  is  chargeable  with  in- 
terest on  his  actual  receipts  only,  except  as  to  debts 
lost  by  bis  negligence  or  improper  conduct. 

So  In  Ac  Harland^  Accounts,  5  Rawle,  823  0885), 
guardians  were  held  to  be  chargeable  with  interest 
actually  made  on  sums  invested  only,  when  the  es- 
tate has  been  managed  with  fidelity,  and  there  is 
no  evidence  of  admixture  or  use  or  of  unnecessary 
delay  in  settlement 

And  in  Latham  v.  Wilcox,  00  N.  a  887  0888),  it 
was  beld  tbat  a  guardian  wUl  be  charged  with 
simple  interest  only  on  tbe  price  of  property  sold 
by  him  as  sucb,  where  it  does  not  appear  that  he 
ever  collected  the  proceeds  of  sale. 

And  in  Crump  y.  Gerock,  40  Miss.  675  O806).  it  was 
held  that  a  guardian  or  other  trustee  is  chargeable 
with  compound  interest  only  in  extreme  cases,  as 
where  he  has  been  guilty  of  some  fraud. 

Nor  is  a  guardian  chargeable  with  compound  in- 
terest who  is  negligent  in  some  particulars,  but  who 
acts  in  good  fSirh  in  all  respects  and  is  wholly  ftee 
from  fraud.  Clarkson  v.  DePeyster,  Hopk.  Cb. 
424  0825). 

Or  for  an  encroachment  upon  the  estatb  of  a 
ward  for  the  payment  for  her  board  when  the  es* 
tate  is  small  and  she  is  able  to  earn  her  own  living. 
Starling  y.  Balkum,  47  Ala.  814  (1872). 

So  simple  interest  only  should  be  allowed  against 
a  trustee  on  tbe  balance  of  his  account  when  tbe 
trust  fund  was  lost  without  bis  fault.  Liyingston 
y.  Wells,  8  &  a  N.  8. 847  OB70). 
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he  was  required  to  pay  oat  daring  the 
year.  • 

Boynian  v.  Dyer^  18  Pick.  1. 

The  proper  mode  of  taking  the  account  of 
trustees  is  to  treat  all  the  income  of  the  trust 
received  during  the  current  year  as  unpro- 
ductiye;  and  to  charge  against  the  income  of 
the  current  year  all  the  disbursements,  includ- 
ing the  compensation  or  commissions  of  the 
trustee  for  the  same  year,  and  to  strike  a  bal- 
ance, upon  which  as  a  general  rule  interest  is 
to  be  allowed,  but  in  such  a  way  as  not  to  com- 
pound it 

1  Perry,  Tr.  %  468;  Baynton  v.  Dyer,  tupra; 
Pettus  ▼.  Clawson,  4  Bich.  Eq.  92;  J<mei  ▼. 
MarreU,  2  Sim.  N.  S.  241;  2>0  Peystery,  Clarh- 
«w»,  2  Wend.  77;  Vanderheyden  ▼.  Vander- 
heyden,  2  Paige,  288.  21  Am.  Dec.  86;  Luke- 
ena^i  App.  47  Pa.  866;  Reynokk  v.  Walker,  29 
Miss.  250;  BoaehY.Jelks,  40  Miss.  764;  Orump 


V.  Oeroek,  Id.  766;  Bowland  y.  Beet,  8  Mo 
Cord,  £q.  817;  Jordan  v.  HwU^  8  Hill,  £q. 
146;  Walker  y.  Bynum,  4  Desaoss.  Eq.  655; 
PoweU  y.  Paufea,  10  Ala.  900;  Sheppard  ▼. 
Starke,  8  Munf.  29;  BurweU  y.  Ander9(m,  8 
Leigh,  848;  Garrett  y.  Oarr,  Id.  407;  Gamp- 
heU  y.  WiUiame,  8  T.  B.  Hon.  128;  Jonm  y. 
Ward,  10  Yerg.  160;  EUatt  y.  8parrdl,  114 
Mass.  404;  7  Am.  &  Eng.  Encydop.  Law,  p. 
429;  Callaghan  y.  UaU,  1  Serg.  &  R  841. 

The  private  property  of  an  executor  or  tni»> 
tee  cannot  be  taken  away  from  him  by  vague 
suspicions  or  conjectures.  Land  cannot  be 
impressed  with  a  trust,  upon  lame,  unwar- 
ranted, or  inconclusive  presumptions. 

1  Perry.  Tr.  g  187;  Philpot  v.  Penn,  91  Ma 
48;  BaiUbaek  y.  WiUiameon,  88  111.  497;  iSA^ 
onf  y.  Pratt,  82  Iowa,  296;  ChOde  y.  Gritftold, 
19  Iowa,  862;  8taU  y.  aneinnaU,  16  Ohio  Sl 
169;  Pamdee  v.  Sloan,  87  Ind.  469;  Outlerr. 


And  a  trnstee  will  not  be  charged  with  oom- 
pound  Interest  on  fands  appropriated  by  a  de- 
faulting ootrastee,  tboagh  liable  therefor,  when 
the  cotrustee,  who  bad  been  a  former  attorney  for 
the  decedent  and  confided  Id  by  him,  and  of  good 
standing  and  reputed  wealth,  bad  represented  to 
him  that  he  had  properly  invested  such  funds. 
Bates  V.  UnderhOl,  8  Redf  .  878  a878). 

And  an  executor  will  not  be  held  liable  for  com- 
pound interest  on  funds  of  the  estate  coaling  to 
the  hands  of  his  co-executor,  which  are  misap- 
plied by  the  latter,  where  there  was  no  wrongful 
Intention  on  his  part.  Wilmerding  v.  McKesson, 
108  N.  Y.  889  a888). 

Ifor  for  interest  with  annual  rests,  where  there 
WM  no  act  of  wilful  mismanagement  or  culpable 
neglect  proved  against  him,  and  every  charge  was 
allowed  against  him  upon  his  own  return,  for  a 
mere  failure  to  obey  a  direction  to  pay  interest  an- 
nually for  maintenance  of  the  beneficiary.  Wright 
V.  Wright,  2  Mc(}ord,  Eq.  186  (1827). 

Bo  the  sureties  in  the  bond  of  an  executor  who 
has  not  settled  his  accounts  and  procured  his  dis- 
charge as  such  are  only  liable  for  the  residue  of  the 
personal  estate,  after  payment  of  debts  and  lega- 
cies, received  by  the  executor  and  not  disposed  of 
according  to  the  terms  of  the  will,  with  simple  in- 
terest thereon,  when  no  wilful  broach  of  duty  on 
the  part  of  the  executor  is  shown.  White  y.  Bit- 
son,  140  Mass.  861, 64  Am.  Bep.  478  (1886). 

And  an  administrator  having  knowledge  of  tfie 
ftkots,  who  fails  to  brinii  suit  for  the  recovery  of  a 
slave  belonging  to  the  estate  until  the  right  of  ac- 
tion is  barrefl  by  the  statute  of  limitations,  is  re- 
sponsible for  the  value  of  the  slave  with  interest, 
but  is  not  chargeable  with  compound  Interest 
when  there  is  an  entire  absence  of  fraud  and  of 
mala  fides,  Torbet  v.  McBeynolds,  4  Humph.  216 
(1843). 

And  one  who  was  appointed  executor  and  testa* 
mentary  guardian  in  a  will  directing  that  testator's 
property  be  kept  together  for  the  benefit  of  the 
family,  who  within  two  years  from  the  time  he  be- 
came executor  paid  an  extravagant  debt  incurred 
by  one  of  the  minor  legatees  at  school  to  save  him 
from  disgrace,  is  chargeable  with  the  amount  with 
interest  from  the  time  It  was  paid,  but  the  payment 
is  one  as  executor  and  not  as  guardian,  and  simple 
interest  only  can  be  aUowed.  Jones  y.  Ward,  10 
Yerg.  100  (1886). 

Nor  should  Interest  be  oomponnded  against  an 
administrator  for  paying  a  debt  of  the  estate  barred 
by  the  statute  of  limitations.  Alvis  y.  Oglesby,  87 
Tenn.  172  (1888). 

And  simple  interest  only  should  be  allowed 
against-an  administrator  who  interposes  an  onsuo- 
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oessf  ul  dalm  to  the  ownership  of  a  half  Interest  in 
the  property  of  the  intestate  where  he  bad  at  no 
time  claimed  any  part  of  the  earnings  as  his  own. 
Wright  V.  Wright,  4  Bedf .  851  (1879). 

And  a  trustee  who  has  failed  to  keep  aooonnta, 
and  failed  to  settle  with  the  heirs,  and  ▼-'  bheld 
from  them  a  true  statement  of  the  afTairs  ot  .ae  es- 
tate because  of  over  caution,  will  not  be  charged 
with  oompound  Interest,  where  there  was  no 
breach  of  trust,  and  be  shows  the  state  of  the  trus- 
teeship In  his  answer  so  far  as  within  his  knowl- 
edge. Armstrong  y.  Oampbell,  8  Yerg.  201,  S4  Am. 
Dea  566  (1882). 

Bo  in  Kattelman  y.  Guthrie^  Bstate,  43  IlL  Apik 
188  (1801),  it  was  said  that  interest  should  be  com- 
pounded only  in  case  of  a  wilful  withholdlnirof  the 
funds. 

And  in  Myers  v.  Myers,  1  Bail.  Bq.  23  (188Q)«  n  was 
held  that  compound  Interest  should  not  be  charged 
against  an  executor  for  the  rent  of  lands  and  the 
hire  of  slaves  belonging  to  the  estate,  where  it  is 
not  made  to  appear  that  he  illtreated  the  slaves. 

Bo  in  iZe  Harland^  Account,  6  fiawle,  8S3  (1836), 
the  rule  was  laid  down  that  compound  interest 
may  be  charged  in  case  of  corruption;  and  Bogltoh 
y.  Harvey,  2  Rawle,  805  a880),  and  Say  v.  Barnes.  4 
Serg.  ft  EL  116, 8  Am.  Bee.  070  (1818;,  set  forth  infrok 
rv.,  e.  under  heading',  Negleet  to  ini>ese,  were  distin- 
guished as  being  cases  of  mere  neglfg«)nce. 

And  In  Hughes*  App.,  68  Pa.  600  (1866).  It  was  said 
that  in  cases  of  very  gross  delinquency  a  guardian 
will  be  charged  with  compound  interest,  but  the 
court  merely  confirmed  the  report  of  an  auditor 
charging  a  guardian  with  simple  interest  upon 
moneys  of  the  guardianship  reoeived  and  used  by 
him. 

But  this  rule  was  disapproved  in  Nortls^  App.,  71 
Pa.  106  (1872).  See  supra,  I.,  heading,  Onatn,0rMP(A. 
and  goMral  etatement  of  the  doctrine. 

The  rule  in  Kentncl^,  however,  is  said.  In  Page 
y.  Holman,  88  Ky.  678  (1885),  to  be  that  a  trustee 
maybe  charged  oompound  interest,  even  in  the  ab- 
sence of  fraud  or  intended  misconduct. 

And  the  rule  in  South  Oarollna  is  that  only  sim- 
ple interest  can  be  charged  against  a  trustee,  unless 
it  appears  that  he  has  dealt  improperly  with  the  in- 
terest-bearing fund,  with  the  quallfloatlDn  that 
payments  are  to  be  deemed  to  have  been  made  out 
of  the  interest,  thus  saving  the  principal  and  mak- 
ing the  Interest  productive.  Idvlngston  y.  Wells, 
8S.aK.S.847(1876). 

o.  U$e  and  admixtiurecftnai  fund. 

The  use  of  the  tmst  fund,  and  its  admixture  by 
the  trustee  with  bis  own  money,  have  almost  uni- 
versally been  held  to  be  a  suflkrient  ground  for  ths 
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TutOe.  10  N.  J.  £q.  500;  White  y.  Sheldon,  4 
Kev.  280;  ITeleon  y.  Worratf.  20  Iowa,  409; 
Cuming  t.  £^'ii«,  80  N.  J.  Eq.  46;  OarAre  v. 

Suaekenboe,  27  111.  260;  Baker  y.  FtViin^,  80 
e.  128;  Carey  y.  (7(i2ton,  6  B.  Mon.  44;  Bpden 
T.  Hyden,  6  Bast.  406;  HarteyY.  Pennppacker, 
4  Del.  Cb.  446;  Witts  y.  Bomey,  50  Md.  584; 
Pari^tfr  y.  Snpder,  81  N.  J.  Eq.  164;  BriekellY. 
Barley,  115  Pa.  478;  Malin  y.  Jfa/»n.  1  Wend. 
626;  8neUing  y.  UtUrback,  1  Bibb,  600.  7  Am. 
Dec.  661;  Qreen  y.  Dietrich,  114  Bl.  686; 
^omoty.  Btandiferd,  40  Md.  181;  JohneonY. 
Hichardrnm,  44  Ark.  865;  iRriM  y.  Hunter,  0 
Dl.  211. 

Where  the  trust  fund  constitutes  a  part  only 
of  the  purchase  money  of  an  estate,  the  court 
usually  glTes  a  lien  on  the  land  only  for  the 
amount  of  the  trust  fund  inyested  and  inter- 
est; but  where  the  entire  land  is  the  fruit  of 
the  trust  fund,  the  eeetui  que  truet  has  an  elec- 


tion to  take  the  land  or  the  trust  fund  and 
interest 

2  Perry,  Tr.  g  842;  Hedriek  y.  TwAwiUer, 
20  W.  Va.  480. 

Executors  are  entitled  to  commissions  as  ex- 
ecutors, and  also  as  trustees,  when,  their  du- 
ties as  executors  haying  ended,  they  take  Uie 
estate  as  trustees,  and  afterwards  hci  solely  in 
that  capacity. 

Baker  Y.  Johmtan,  80  N.  J.  Eq.  408;  Pitney 
y.  Bcereon,  42  N.  J.  Eq.  861;  Blake  y.  Btake. 
80  Hun,  460. 

A  trustee  will  not  be  remoTcd  for  eyery  yio- 
lation  of  duty. 

Lathrop  y.  amaOey,  28  N.  J.  Eq.  102. 

Executors  and  administrators  have  full  au- 
thority to  compromise  claims,  and  are  not 
liable  for  any  dama^  resulting  to  the  estate, 
except  for  an  injudicious  use  of  the  power. 
If  they  act  with  fidelity  and  prudence,  their 


imposition  of  a  ohai^  of  oompound  interest  in  a 
proper  case.  And  some  of  the  cases  have  acted 
upon  that  rule  without  qualification,  and  without 
referrinff  to  the  amount  of  prolitt  made  from  its 
use. 

Thus  the  doctrine  of  many  of  the  English  oases 
was  that  an  executor,  or  other  trustee  who  used 
the  trust  fund  for  his  own  benefit,  was  charsreable 
with  interest  thereon  at  6  per  cent,  the  ordinary 
and  usual  rate  belnfc  4  per  cent.  Piety  r.  Stace,  4 
▼es.  Jr.  eso  (1799);  Heatbcote  v.  Hulme,  1  Jao.  ft  W. 
ISS  (1819^;  Burden  y.  Burden,  set  forth  In  1  Jao.  ft 

w.  184  asm. 

And  In  Westorer  y.  Chapman,  1  Golly.  Oh.  Oss 
177  (1844),  trustees  were  held  chargeable  with  inter- 
est at  5  per  cent  on  balances  of  the  trust  fund 
mixed  by  them  with  their  own  moneys,  though  the 
will  creating  the  trust  anthoriaed  them  to  invest  In 
good  private  securities. 

And  that  trustees,  who  kept  the  trust  fund  and 
dealt  with  It  as  their  own,  and  by  agreement 
among  themselves  represented  that  It  had  been  In- 
vested In  stock,  and  accounted  for  it  as  such,  were 
held  chargeable  with  Interest  thereon  at  6  per  cent 
upon  the  same  principle  as  If  they  had  sold  out  the 
atook  and  used  the  money,  was  held  In  Bate  v. 
Scales,  12  Yes.  Jr.  4flB  (1B06). 

And  an  executor  who,  betag  a  trader,  after  pay- 
teg  pecuniary  legacies  in  due  time,  retained  for 
many  years  balances  belonging  to  the  residuary  es- 
tate, mixing  them  with  his  own  money,  was  held 
chargeable  with  interest  thereon  at  6  per  cent, 
though  it  could  not  be  ascertained  without  a  de- 
cree of  the  court  who  were  entitled  to  the  fund,  in 
Sutton  V.  Sharp,  1  Buss.  Ch.  146  (1828). 

So  an  assignee  m  bankruptcy,  who  deposited  the 
moneys  arising  from  the  assigned  property  upon 
bis  own  account  and  used  tbem  as  his  own  prop- 
erty, was  held  chargeable  with  Interest  thereon  at 
6  per  cent  and  subject  to  removal,  in.  Ex  parte 
Townshend,  16  Yes.  Jr.  470  (1809). 

And  one  who  paid  money  Into  a  bank  In  which 
be  was  a  partner  was  held  chargeable  with  Interest 
at  5  per  cent,  to  be  computed  on  annual  balances, 
where  he  had  been  making  a  profit  of  about  6  per 
cent  for  about  three  years,  and  gave  no  satlsf aotory 
reason  for  keeping  it,  in  JCa;  parte  Baker,  18  Yes. 
Jr.  246  (1811). 

And  where  executors,  who,  by  signing  joint 
checks,  enable  each  other  to  receive  money  belong- 
ing to  the  estate  of  their  testatrix,  when  they  are 
both  largely  Indebted  thereto  and  become  bank- 
rupt, the  sums  so  received  are  payable  under  their 
respective  commissions  and  ihey  are  chargeable 
wilJi  5  per  cent  interest  to  be  added  to  the  princi- 
pal stuns  found  to  be  provable  against  their  es- 
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tates.  Bick  v.  Motiy,  S  MyL  ft  K.  8UL  4  L.  J.  Oh. 
N.  8.  88  (1885). 

See  also  as  to  scale  of  rates  charged  in  Bngland, 
infra,  YIL  d,  heading.  Bale  vet  eent  and  Unath  of 
rests. 

So,  many  of  the  American  cases  have  seemingly 
adopted  the  same  rule,  except  that  in  America 
oompound  interest  Is  allowed  instead  of  interest 
in  excess  of  the  usual  rate,  holding  without  quali- 
fication that  executors  and  other  trustees  who 
convert  the  trust  fund  to  their  own  use  and  em- 
ploy it  in  their  buemess  or  trade  are  chargeable 
with  compound  interest. 

This  was  the  rule  laid  down  In  Re  Dyott«s  Brtate,  t 
Watts  ft  8. 867  (1841);  and  It  was  alw  adopted  In  Final 
Settlement  m  Black's  Bstate,  Tucker,  147  (1889); 
Montjoy  v.  Lashbrook,  2  B.  Mon.  261  (1842);  Bowan 
V.  Klrkpatriok,  14  IlL  1  (1862);  Miller  y.  Lux's 
Bstate,  109  OaLa09  (ismi  Re  Davls«a  Bstate,  82  Mo. 
4fiO(I876). 

So  m  Page  v.  Holman,  82  Ky.  078  a886),  and  dark 
V.  Anderson,  10  Bush,  99  (1878),  It  was  held  that  a 
trustee  who.  Instead  of  using  the  trust  moneys  for 
the  advantage  of  tbe  beneficiary,  employs  them 
In  trade  or  speculation  for  his  own  benefit,  will  be 
considered  as  having  loaned  the  money  to  himself, 
and  will  be  held  chargeable  with  interest  thereon 
computed  with  periodical  rests. 

And  in  Be  Hodges*  Bstate,  08  Yt.  70  (1894),  and 
McCloskey  v.  Gleason,  88  Yt.  284, 48  Am.  Bep.  770 
(1888),  it  was  held  that  a  trustee  or  an  administra- 
tor who  mingles  the  entire  trust  fund  with  his  own 
is  chargeable  with  the  highest  legal  rate  of  interest 
on  the  entire  fund  with  annual  rests. 

So  a  trustee  who  sells  the  trust  property  receiving 
large  sums  of  money  therefrom,  and  refuses  to  pay 
tbem  over  to  the  party  entitled  thereto,  making 
dlvera  excuses  at  ditferent  times  and  ail  of  the  time 
using  such  moneys,  realidng  large  profits*  there- 
from* Is  chargeable  with  compound  interest  upon 
the  moneys  In  his  hands.    Hurd  v.  Goodrich,  69  111. 

4nra87i}. 

And  in  Hapgood  y.  Jennlson,  2  Yt.  294  (1829;,  an 
executor  who  purchased  lands  of  the  estate  which 
were  wild  and  no  productive,  at  tax  sales,  many 
tracts  of  which  remained  unsold  by  hhn  for  some 
time,  and  upon  which  he  was  frequently  oblired  to 
pay  taxes,  and  to  some  of  which  the  title  and  future 
sale  for  cash  was  uncertain,  was  charged  with  0  per 
cent  only,  but  tbe  court  said  that  had  it  been  a 
monled  estate  mstead  of  wild  lands,  and  the  money 
had  gone  into  speculation,  the  court  would  not 
have  hesitated  to  cast  oompound  interest,  makmg 
annual  rests  during  the  whole  period. 

And  in  Georgia,  previous  to  Act  of  January  1, 
lSi8,  the  rate  of  interest  was  8  per  cent,  and  simple 
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compromises  are  sustained,  aod  tbey  are  pro- 
tected. 

Bacon  v.  Crandon,  15  Pick.  79;  NeUon  v. 
Oorntodl,  11  Gratt.  724;  Potter  v.  Oummings, 
18  Me.  66;  Boyd  v.  Oglesby,  23  Gratt.  674;  Al- 
exander V.  KdM,  8  Baxt.  811;  Wilkes  v.  Black 
(Ark.)  4  S.  W.  Rep.  766;  Berry  v.  Pflrr*e»,  3 
Smedes  &  M.  636;  Ohadboum  v.  Ohadhoum, 
9  Allen,  178;  ma*'  v.  Bradley,  26  Me.  681; 
Wpman's  App.  13  N.  H.  18:  -Prw^y  v.  Olcmson, 
9  8erg.  &  R.  204;  WoolforkY.  SuUivan,  23  Ala. 
648,  58  Am.  Dec.  306;  Coffin  v.  Oottle,  4  Pick. 
454;  Bfan  v.  Famam,  6  Pick.  269;  Patten'i 
Case,  Tucker,  66. 

Our  statute,  wbich  autborizes  administrators 
to  compromise  claims  with  the  approbation  ot 
tbe  probate  court,  does  not  take  away  tbe  com- 
mon-law ri&rbt  which  existed  prior  to  the  pas- 
sage of  the' statute. 

7Am.  &Eng.Encyclop.  Law,  p.  286;  MoulUm 


V.  Holmes,  57  Cal.  337;  Wyman's  App,  18  K. 
H.  18;  Chovteau  v.  Suydam,  21  N.Y.  179;  B§ 
Scott,  1  Redf.  234;  Howell  v.  Blodgett,  Id.  3S3; 
Chase  v.  Eradlep,  J?6  Me.  531;  Ckadbonm  w, 
Ckadbourn,  9  Allen,  173;  Schouler,  Exra.  & 
Admrs.  p.  448,  and  note;  Croswell,  Exra.  & 
Admrs.  §438. 

Tbe  executor  had  tbe  ri^'bt  to  compromise 
without  obtaining  leave  of  court,  and  there  is 
no  liability  upon  him  for  so  doing,  if  be  shows 
that  the  compromises  were  for  the  best  inter- 
ests of  the  estate. 

Schouler,  Exrs.  &  Admrs.  §  298,  pp.  S86, 
887;  Wood  v.  Tunnieliff,  74  K.  Y.  88;  Oeiffer 
V.  Kaigler,  9  S.  C.  N.  S.  401. 

Tbe  petitioner  is  entitled  to  an  interest  in 
lands  purchased  by  tbe  executor. 

7>ovp  V.  Rice,  66  Miss.  278;  Foxy,  Wileoeks, 
1  Binn.  194,  2  Am.  Dec.  433;  Mxon  t.  JVijot*. 
8  Dana.  6;  Weir  v.  Weir,  3  B.   Mon.  646,  39 


interest  was  allowed  as  anile,  but  where  there  was 
fraud  or  ffross  nesrllgence  upon  the  part  of  the 
guardian  compound  interest  was  allowed,  tbe  com- 
pounding to  be  done  at  the  end  of  each  six  years. 
Boyston  v.  Royston,  89  Ga.  8S  (1869). 

See  also,  as  to  purchase  by  trustee  at  his  own  sale, 
Offden  ▼.  Larrabee.  67  Ul.  308  a870),  set  forth  infra, 
IV..  d,  under  heading.  Failure  or  refuMl  to  accaunl, 

8o,  one  naving  the  trust  funds  in  his  bands,  as  a 
loan,  at  the  time  of  thecreattoo  of  the  trust,  which 
was  so  invested  with  bis  own  means  inlands,  stock, 
business,  etc.,  that  the  trust  moneys  could  not  be 
traced  to  ascertain  the  form  of  Investment  or  the 
amount  of  profits  made,  was  charged  witb  mterest 
upon  interest  thereon  with  annual  rests,  where,  in 
violation  of  the  testator^s  directions,  be  failed  to 
invest  the  fund  but  continued  it  in  his  business,  in 
McKnight  v.  Walsh,  24  N.J.  Eq.496  {VSm,  and  28 
N.  J.  Eq.  138  (1872). 

And  an  administrator  who  purchases  property  of 
a  person  indebted  to  the  decedent,  and  in  maldng 
payment  therefor  receipts  for  a  sum  of  money  as 
received  by  him  as  adminisi  rator,  without  setting 
such  sum  apart  from  his  individual  funds  as 
money  of  tbe  estate,  is  chargeable  with  Interest 
thereon  at  the  legal  rate,  witb  annual  rests.  Mar- 
rifleld  V.  Longmire,  66  Oal.  180  (1884). 

Bo  an  executor  who  deposits  the  funds  of  tbe 
estate  in  his  individual  account,  and  not  only 
mingles  them  with  his  own  but  uses  them  for  his 
own  business  purposes,  is  chargeable  with  com- 
pound interest  thereon,  though  he  so  deposited 
them  upon  advice  of  counsel  because  of  the  diffi- 
culty of  making  secure  investments.  Berwick  ▼. 
Hal8ey.4Redf.l8a878). 

And  an  executor  in  a  will  who,  previous  to  teeta- 
tor*B  death,  was  his  partner,  is  properly  chargeable 
upon  final  settlemenc.wlth  compound  interest  upon 
the  value  of  tbe  testator*s  share,  where  he  contin- 
ues the  partnership  business  without  separating 
the  testator*s  interest  in  tbe  firm  property  and  as- 
sets, employing  them  in  the  business.  Hannahs  v. 
Hannahs,  68  N.  Y.  610  (1877). 

And  the  procurement  by  a  surviving  partner  of  a 
conveyance  of  the  partnership  interest  belonging 
to  tbe  decedent^s  estate  from  tbe  decedent*s  ad- 
ministratrix, who  was  also  a  trustee  for  the  deoe- 
dent*s  children,  by  means  of  misrepresentation  and 
fraudulent  dealing  and  the  continuance  of  the 
partnership  business,  will  be  regarded  as  a  con- 
tinued use  of  the  partnership  assets  never  ao- 
oounted  for,  which  will  furnish  a  basis  for  an 
allowance  of  compound  interest  upon  the  surviv- 
ing partner^s  wrongful  refusal  to  account  Heath 
▼.  Waters,  40  Mich.  4OT  aSTB). 

So  executors  will  be  charged  with  legal  Interest 
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computed  with  annual  rests  upon  a  Joan  made  by 
them  to  a  firm  of  which  one  of  them  is  a  member, 
except  where  payments  on  account  exceeded  tbe 
interest  due  at  the  time  of  payment,  in  which  caae 
rests  must  also  be  made  at  the  time  of  such  pay. 
meats.    Be  Butler*s  Bstate,  1  Oonnoly.  58  (1888). 

And  executors,  one  of  whom  is  testator^  widow, 
who.  after  the  termination  of  an  order  giving  ber 
a  monthly  allowance  out  of  tbe  estate,  continue 
such  allowance  until  another  order  is  made  de- 
creasing the  amount  allowed  her,  are  chargeable 
with  legal  interest  computed  with  annual  rests  on 
the  difference  between  tbe  latter  allowance  and 
the  sums  paid  her,  though  there  waa  no  actual  bad 
faith  or  intentional  wrongdoing  on  their  part. 
Miller  ▼.  Lux*s  Bstate,  100  Cal.  609  (18B3). 

And  in  Sweet  ▼.  Sweet,  Speers,  Bq.  809  (18481, 
which  was  a  proceedmg  for  the  removal  of  a 
guardian  upon  the  ground  that  he  had  appropri- 
ated tbe  funds  of  his  ward  to  his  own  use,  it  was  said 
that  as  he  was  bound  to  account  for  the  interest 
of  his  ward*s  funds  by  the  same  rule  as  a  borrower, 
with  the  advantage  that  interest  Is  constantly 
accumulating  without  loss  of  time  In  rein  vesting 
when  paid  in  by  the  borrower,  it  might  have  been 
the  best  use  that  could  be  madn  of  them. 

On  the  other  hand,  many  of  the  cases  have 
adopted  the  rule  that  executors,  trustees,  etc.,  will 
only  t)e  cbarged  with  more  than  the  ordinary  rate 
of  interest  when  they  have,  either  really  or  pre- 
sumptively, made  more,  and  that  interest  wfll  be 
compounded  only  when  they  have  made  more  than 
simple  interest. 

Thus,  in  Atty-Gen.  v.  Alford,  4  De  O.  M.  ft  0. 8a 
0865),  reversing  2  Smale  ft  G.  488  a864),  1  Jun  N.  8L 
861  (1865),  it  was  held  that  an  executor  and  trustee, 
who  for  several  years  neglected  to  Invest  trust 
funds,  retaining  them  in  his  own  hands,  is  not 
chargeable  with  mterest  at  6  per  cent  or  upon  tfai« 
prmciple  of  annual  rests,  when  there  are  no  cir- 
cumstances to  lead  to  the  conclusion  that  he  has 
made  any  profit  by  bis  misconduct. 

And  in  Burdiok  T.  Garriok,  L.  B.  6  Gh.  App.  283;. 
89L.J.Oh.N.  8.  809,  18Week.Rep.  887(1870),  an 
agent  standing  in  a  fiduciary  relation,  who  mixed 
trust  moneys  In  his  hands  with  tbose  of  his  firm 
(solicitors)  in  thehr  ordinary  bankacoount«  was 
held  to  be  properly  chargeable  with  interest 
thereon  at  tbe  ordinary  rate,  but  that  It  should  not 
be  compounded  in  tbe  absence  of  evidence  that  be 
had  made  interest  or  profit  by  the  use  thereof ,  as 
a  8oliciior*8  business  Is  not  one  to  which  compound 
interest  can  be  made  on  the  money  embarked. 

So,  in  Atty-Gen.  v.  Solly,  2  Sim.  618  (1828),  a  tra»> 
tee  of  a  charity  estate,  In  which  there  was  no  dlreo- 
tlon  to  aooumuiate,  and  no  fraud,  who  had  used 
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Am.  Dec.  487;  Be  Stotfs  Eitate,  62  Cal.  406: 
Seaman  v.  Cook,  14  111.  501;  Norris^s  App.  71 
Pa.  106;  Myers  v.  Myers,  2  McCord,  Eq.  214. 
16  Am.  Dec.  648;  Oruce  ▼.  Cruce,  81  Mo.  676. 

Masrs.  B.  P.  Carpenter  uid  Alex.  C. 
Botkln*  for  respoDdent: 

The  contention  that  when  land  is  partly  paid 
for  from  the  tmst  fund  and  partly  from  the 
indiyidual  money  of  the  trustee,  the  beneficia- 
ries cannot  impress  a  trust  upon  the  property, 
but  only  a  lien  for  the  moneys  of  the  estate 
used  in  the  purchase,  cannot  be  supported 
when  the  amount  of  the  trust  fund  so  em- 
ployed is  an  aliquot  part  of  the  entire  purchase 
price. 

If  only  part  of  the  purchase  money  be  paid 
by  the  third  party,  there  will  be  a  resulting 
trust  in  his  favor  pro  tanto;  and  the  doctrine 
applies  to  a  Joint  purchase. 

4  Kent,  Com.  806;  Sayre  v.  Towmend,  15 


Wend.  647;  White  t.  Carpenter,  2  Paige,  288; 
Bidden  v.  Jordan,  21  Cal.  100;  Caee  v.  Cod- 
ding,  38  Cal.  193. 

A  tutor,  curator,  or  trustee  shall  not  make  a 
profit  of  the  trust  money  and  then  retain  the 
profit. 

Brovm  ▼.  Biekete,  4  Johns.  Ch.  808,  8  Am. 
Dec,  567. 

When  there  is  simply  a  failure  to  invest  he 
must  account  for  what  is  commonly  called 
statutory  interest,  meaning  the  rate  provided 
by  law  in  the  absence  of  express  contract; 
when  there  is  any  circumstance  of  malversa- 
tion, or  where  he  has  mingled  the  money  of 
the  estate  with  his  own  and  cannot  or  will  not 
account  for  the  profits  that  belong  to  the  eeetvie 
que  trust  the  trustee  must  account  for  the  high- 
est current  rate  of  interest  with  at  least  annual 
rests. 

Perry,  Tr.  g   471,  and    note;    Barney  ▼. 


the  balance  of  the  rents  in  carrying  on  bis  trade, 
was  charged  with  Interest  at  5  per  cent,  but  annual 
rests  were  refused. 

And  see  also  Ex  parte  Strutt,  1  Cox,  Ch.  Cas.  4S9 
a7!«';  Tebbs  ▼.  Carpenter,  1  Madd.  290  (1816):  Be 
Billiard.  IVes.  Jr.  90  (1790),  set  forth  «uji;m,  II., 
under  beading,  l^ncipU  of  the  aUowaiice^  holding 
the  same  rule. 

So,  la  Ba  Ward*8  Estate,  73  liich.  a»  a389),  it  was 
held  that  Interest  wiH  not  be  compounded  a^rainst 
a  guardian  upon  moneys  of  bis  ward  retained  In 
his  hands  when  the  testimony  does  not  satisfy  the 
court  that  he  received  a  net  income  therefrom  that 
would  amount  to  more  than  simple  interest. 

Nor  will  an  administrator,  who  mingles  the  funds 
of  the  estate  with  his  own,  be  charged  with  com- 
pound interest,  where  he  was  not  engaged  in  a 
business  in  which  the  annual  accumulations  of  in- 
terest could  be  used  to  advaurage,  and  were  so 
•mail  as  not  to  be  susceptible  of  ready  investment. 
Vrey  ▼.  Demarest,  17  £7.  J.  Eq.  71  (1804). 

And  a  guardian  was  held  not  to  be  chargeable 
with  compound  Interest  at  the  rate  of  12  per  cent 
for  delinquency  in  failing  for  a  number  of  years  to 
make  his  exhibits,  during  which  he  was  getting  the 
benefit  of  the  trust  fund,  where  he  was  engaged, 
DOt  in  trade,  but  in  farming,  and  there  was  nothing 
from  which  it  could  he  infezxed  that  he  realized 
anything  more  than  ordinary  Interest  or  profit 
from  Its  use.   Beed  v.  Timmins,  62  Tex.  84  (1879). 

And  a  trustee  who  invests  a  small  trust  fund 
wtth  his  own  money  on  loan  at  4i  per  cent,  charg- 
ing himself  with  the  amount  received.  Is  not 
chargeable  with  a  greater  rate  of  Interest,  where 
that  is  the  common  rate  of  investment  and  aU  that 
oould  safely  be  had  in  the  neighborhood.  Graver's 
App.  50  Pa.  180  (1866). 

And  the  allowance  of  simple  interest  only  against 
an  executor  who  sold  wild  lands  of  the  testator 
and  bought  them  In  himself,  and  the  heirs  elected 
to  consider  him  as  a  purchaser.  Is  proper  when  the 
lands  were  unsalable  and  no  profits  had  accrued  to 
him  from  them,  and  frequent  taxes  had  been  paid 
by  him  on  them,  and  the  title  to  some  of  them  was 
doubtful.    Jennlaon  v.  Hapgood,  10  Pick.  77  (1880). 

So  in  McKim  v.  BUike,  180  Mass.  608  (1886),  it  was 
held  that  interest  should  he  computed,  in  an  action 
against  a  surety  on  the  bond  of  a  trustee  who  had 
wrongfully  sold  securities  belonging  to  the  trust 
estate  and  converted  the  proceeds  to  his  own  use, 
on  the  amount  converted  from  the  day  It  is  found 
to  be  due  up  to  the  day  of  issuing  the  execution 
without  rests,  the  allowance  of  compound  interest 
being  contrary  to  the  general  rule  in  Massachu- 


And  in  Be  Goetschius*s  Bstate,  2  Misc.  278  (188Q), 
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exeontors  who  had  invested  and  applied  the  per- 
sonal estate  in  their  hands  to  th61r  individual  pur- 
poses were  held  to  be  chargeable  with  such  Interest 
as  the  investment  earned  and  all  profits  realized  on 
the  sale  or  exchange  of  the  securities,  as  well  as 
for  legal  interest  upon  such  funds  as  were  ap- 
plied to  their  individual  benefit 

And  in  Cannon  v.  Apperson,  14  Lea,  668  (]jB86),  in 
which  an  executor  loaned  the  assets  of  the  estate 
to  a  firm  of  which  he  was  a  member,  which  used 
them  in  its  business,  but  did  not  appear  to  have 
made  more  than  simple  interest  thereon,  and  some 
of  the  time  there  appeared  to  have  been  loss  rather 
than  profit,  he  was  charged  simple  interest  thereon 
where  he  had  made  yearly  settlement  correct  ex- 
cept as  to  the  matter  of  interest,  and  excused  his 
failure  to  charge  himself  with  thq  assets  on  the 
ground  that  it  was  to  save  the  estate  from  taxa- 
tion. 

8o  in  Be  Commonwealth  F.  Ins.  Co^  82  Hun,  78 
(1^4),  holding  that  the  amounts  drawn  by  a  receivei 
from  time  to  time  upon  his  individual  checks  might 
be  shown  when  he  had  deposited  the  funds  of  the 
receivership  in  his  private  account  in  order  that  he 
might  be  charged  with  interest  upon  any  of  the 
trust  fund  so  used,  it  was  said  that  if  the  court  can 
see  that  by  mingling  the  trust  funds  with  their  own 
trustees  have  derived  any  benefit  from  their  use, 
they  are  chargeable  with  interest,  either  simple  or 
compound,  as  the  facts  developed  may  require. 

See  also,  on  this  subject,  supra,  IL,  heading,  Prin- 
eCpIe  of  the  aUowance. 

The  onus  is  in  the  trustee,  however,  to  show  that 
trust  money  has  been  kept  apart  and  not  used  by 
him.    Robert's  App.  92  Pa.  407  (1880>. 

And  an  executor  who  mingles  the  funds  of  the 
estate  with  those  of  a  firm  of  which  he  is  a  member 
will  be  presumed  to  have  employed  them  in  the 
business  of  the  firm,  and  will  be  charged  with  legal 
Interest  with  annual  rests,  though  there  is  no  evl- 
denoe  of  any  intended  or  actual  fraud.  Re  Stott*9 
Bstate,  62  Gal.  408  (1877). 

And  where  he  has  ample  funds  in  hand  but  fails 
to  pay  legacies  and  divide  the  residue  among  the 
residuary  legatees  when  the  time  for  distribution 
arrives,  and  retains  the  money  in  his  own  bands 
without  excuse,  he  is  guilty  of  a  breach  of  trust 
for  which  he  is  chargeable  with  6  per  cent  interest 
on  the  money  so  retained;  and  if  he  pays  the  money 
in  to  his  bankers  and  mixes  it  with  his  own,  he  will 
be  deemed  to  have  had  the  same  benefit  as  If  he 
had  embarked  it  in  trade,  and  will  be  charged  with 
annual  rests  on  the  balance  in  his  hands.  Williams 
V.  Powell,  16  Jur.  803  (1848). 

And  the  burden  of  proof  is  with  an  executor,  who 
has  retained  moneys  of  the  estate  in  his  own  hands 
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Saunders,  67  U.  8. 16  How.  587, 14  L.  ed.  1048; 
ffook  V.  Payne,  81  U.  8.  14  Wall.  252.  20  L. 
ed.  887;  Be  Bolbert's  EstaU,  89  Cal.  597;  Ra- 
phael T.  Boehm,  11  Ves.  Jr.  92;  Bcfiiefelin  v. 
Stewarts  1  Johns.  Cb.  620,  7  Am.  Dec.  607: 
Spaulding  v.  Wi^cefieUfe  Estate,  68  Vt  681,  88 
▲m.  Rep.  709;  FartoeU  ▼.  Stein,  46  Vt.  678; 
JenniBon  v.  Hapgood,  10  Pick.  77. 

The  counsel  for  appellant  constantly  argue 
that  the  testimony  of  Chessman  should  be  re- 
garded as  conclusive  when  not  positively  con- 
tradicted. In  answer  to  this  position  it  is  suf- 
ficient to  say  that  it  is  well  established  that  a 
court  or  Jury  is  not  bound  to  give  any  weight 
or  credit  to  the  testimony  of  an  interested  wit- 
ness whether  a  partv  to  the  action  or  not  or 
whether  contradicted  or  not. 

Qildersleerey.  Landov,  78  N.  Y.  609;  Honeg- 
ger  v.  WetUtein^  94  N.  Y.  261;  Elwood  v.  Weet- 


ern  U,  TeUg,  Co.  46  N.  Y.  654.  6  Am.  Rep. 
140:  Kneanagh  v.  WiUon,  70  N.  Y.  179. 

Where  an  executor  mingles  the  funds  of  an 
estate  with  his  own  and  thereafter  enters  into 
investments  or  embarks  in  speculations,  it  will 
be  presumed  that  the  trust  funds  were  luvd  in 
such  investments  and  speculations.  This  pre- 
sumption is  confirmed  where  his  explanations 
of  what  he  has  done  with  the  trust  moneys  are 
vague,  evasive,  and  unsatisfactory;  where  be 
is  shown  to  have  been  a  borrower  at  the  time 
such  investments  were  made,  and  by  other  dr- 
cumstances  such  as  are  here  in  proof. 

Trovp  V.  Rice,  55  Miss.  298;  Ormtder  v. 
Shackelford,  85  Miss.  824;  Fox  v.  Wileoek$.  1 
Binn.  194.  2  Am.  Dec.  483;  Lupton  v.  White, 
15  Yes.  Jr.  441:  Nixon  v.  Nixon,  8  Dana,  5; 
WHty,  Weir,  8  B.  Mon.  645. 89  Am.  Dec  487. 

The  burden  of  proof  is  on  the  trustee  to  show 


and  mixed  them  with  his  own  and  paid  them  to 
bis  hanker,  to  show  that  he  has  derived  no  benefit 
from  the  balance  iA  his  baDker*s  hands,  io  order  to 
relieve  himself  from  a  charge  of  interest  thereon 
with  annual  rests.   IMd. 

In  corapoundinff  interest  against  a  trustee  on  a 
trust  fund  used  bj  him  for  his  own  heneflt  he  will 
he  deemed  to  have  received  interest  and  reloaned 
it  as  often  as  a  prudent  business  man  would  have 
done  with  his  own  estate  under  like  circumstances. 
Clark  V.  Anderson,  10  Bush,  09  (1878). 

And  when  a  trustee  has  misappropriated  the 
funds  of  the  trust,  or  neglected  to  properly  invest 
them,  the  cestui  que  trust  will  be  presumed  to  have 
loet  at  least  lawful  interest,  and  if  the  fund  has 
been  so  used  by  the  trustee  that  the  accumulations 
In  his  hands  exceed  that  amount  the  eeetui  qa& 
trvet  may  recover  whatever  has  been  so  received. 
Perrin  v.  Lepper,  72  Mich.  4fi6  (1888). 

And  the  settlement  by  an  executor  of  several 
accouots  with  the  commisaioners,  in  each  of  which 
he  claims  a  balance  due  in  his  favor,  where  at  the 
time  of  ench  of  such  settlements  he  was  actually 
largely  Indebted  to  the  eetite,  furnishes  conclu- 
sive eviJenco  that  he  employed  the  sums  actually 
due  to  the  estate  for  his  own  use.  Tumey  v.  WU- 
llamisT  Yorg.  178  (1884). 

Where  nu  fraud  has  been  committed,  however, 
the  burden  of  proof  that  a  guardian  has  received 
a  hiM  her  than  the  legal  rate  of  Interest  on  money 
of  his  ward  in  bis  hands  rests  with  those  who  rep- 
resent  the  ward^s  jnterests  and  assert  the  fact,  and 
they  must  Identify  the  instances  in  which  such  in- 
terest ban  been  received.  Moyer  v.  Fletcher,  66 
Mich.  508(1886). 

And  in  Atty-Gen.  v.  Alford,  A  DeG.  M.  ft  G.  84S, 
1  Jur.  N.  &  861  a866),  it  was  held  that  misconduct  on 
the  (lart  of  an  executor  or  trustee  will  not,  as  a 
general  rule,  warrant  the  presumption  of  the  re- 
ceipt of  profits  by  him. 

See  also  cases  as  to  presumption  and  burden  of 
proof  set  forth  iH/ro,  IV.,d,  under  beading.  Failure 
or  reftual  to  account. 

It  seems  probable  that  much  of  the  apparent 
confiict  between  the  foregoing  classes  of  cases  is 
to  be  explained  upon  the  theory  that  the  oases  in 
which  compound  interest  was  charged  without  any 
apparent  reference  to  the  profits  made  were  ones 
in  which  the  presumption  that  more  than  simple 
Interest  was  made  would  apply,  but  nothing  seems 
to  have  been  said  about  the  presumption  in  the 
oases  themselves. 

Tbus  Ex  parte  Strutt.  1  Cox.  Ch.  Cas.  439  (1788), 
explains  Treves  v.  Townsheud,  1  Bro.  Ch.  886, 1  Cox, 
Ch.  Cas.  60  (1784),  the  court  saying  that  Id  that  case 
it  was  admitted  that  the  assignee  had  mixed  the 
money  with  his  own,  and  the  court  thought  that,as 
29  L.R.A. 


he  had  used  it  in  his  business,  it  was  impossible  but 
that  he  had  made  a  profit  on  it  to  the  amount  of  S 
percent. 

Interest  is  not  chargeable  with  interest  upon  an 
account  taken  against  an  executor  or  administm- 
tor,  however,  unless  he  Is  shown  to  have  used  the 
funds  or  to  have  been  guilty  on  wilfni  netrlect. 
Powell  V.  Powell,  10  Ala.  000  (1846i. 

An  executor  not  required  by  ihe  will  to  make  the 
fund  productive  is  only  chargeable  with  compuund 
interest  by  reason  of  the  use  of  the  funds.  Oannon 
V.  Apperson,  14  Lea,  668  (1886). 

Thus,  an  administrator  will  be  charged  with  sim- 
ple, and  not  with  compound,  interest  upon  a  bal- 
ance remaining  uninvested  and  unaccounted]  for, 
and  therefore  presumed  to  have  continued  in  his 
hands,  where  no  evidence  is  produce  l  to  show  ibat 
he  used  it  for  his  own  purposes,  though  it  is  admit- 
ted that  he  mixed  it  with  his  own  moneys.  Re  Mfr- 
Oali*s  Bstate,  1  Aahm.  867  (1880). 

And  an  executor  will  only  be  charged  with  aimple 
interest,  though  be  mingled  and  loaned  the  funds 
of  the  estate  with  his  own,  where  be  did  so  in  good 
faith  and  without  fault  or  want  of  prudence,  dis- 
closing aU  the  profits  and  claiming  no  deduction 
for  losses  or  services,  and  such  interest  exceeds 
what  he  actually  received  on  the  funds,  and  they 
had  not  been  used  in  business  trade  or  speculation. 
Perkins  v.  HoUister,  80  Vt.  848  0887). 

8o  where  a  testatrix  appoints  her  three  bankers, 
who  were  partners  and  were  indebted  to  her,  to  he 
her  executors,  and  one  of  them  dies  before  her  as- 
sets are  oolleoted  or  her  wiU  probated,  appointing 
the  other  two  partners  his  executors,  wbo  oontin  ue 
in  trade  without  paying  the  indebtedness  to  ber. 
and  ultimately  die,  the  estate  of  the  partner  thrst 
dying  is  only  chargeable  with  simple  interest  at  4 
per  cent  on  the  principal  sum  unpaid,  there  t)eing 
no  breach  of  trust  on  his  part.  Penny  v.  Avison, 
8  Jur.  N.  S.  62  0856). 

And  in  Ker  v.  Snead,  11  Law  Bep.  217  ilSTS),  it  was 
held  that  a  trustee  will  not  be  charged  with  com- 
pound interest,  except  in  case  of  provisions  for  ac- 
cumulation, though  tie  haa  mingled  tbe  trust  fund 
with  his  own. 

And  the  mere  fact  that  a  trustee  was  a  com  moo 
stockholder  in  an  incorporated  bank  would  not,  of 
itself,  cbarflre  him  with  interest  for  making  a  de- 
posit as  trustee  in  that  bank,  if  the  tiank  be  of  good 
creditaud  such  as  an  ordinarily  prudent  man  might 
select  as  a  depository  in  bis  own  buaineas.  Bnt  it 
might  he  otherwise  if  he  were  the  sole  stockiiolder 
or  much  the  largest  stockholder.  Diebum  in  Can- 
non V.  Apperson,  U  Lea,  668  (1886). 

8o  a  guardian  will  be  charged  legal  interest  only 
upon  funds  of  his  ward  in  his  keeping,  where  be  was 
unaccustomed  to  buaineas  and  had  Innooeotly  ooa- 
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the  amount  of  Ota  own  f ands  invested  in  such 
■peculatiooB,  or  otherwise  the  eatuis  que  trust 
will  take  the  whole.     • 

1  Story,  Eq.  Jur.  g  468;  Perry,  Tr.  §  128; 
Avetin  v.  A.  db  W.  Sprague  Mfg.  Co,  14  R.  I. 
471:  RuseeU  t.  Jackson,  10  Hare,  204;  MeLar- 
ren  v.  Breieer,  51  Me.  402;  Seaman  v.  Cook,  14 
111  501. 

The  cardinal  object  of  equity  is  to  see  that 
the  trustee  never  profits  by  malversation  of 
the  trust  funds.  To  insure  this,  the  benefi- 
ciaries are  permitted  to  make  their  election  as 
to  whether  tbey  will  take  the  actual  profits  or 
interest  in  lieu  thereof. 

1  Storv.  Eo.  Jur.  g  466;  Docker  v.  Somes,  2 
Mvl.  &  n[.  665;  Weir  v.  Weir,  supra;  Norris's 
App.  71  Pa.  106;  Myers  v.  Mpers,  2  McCord. 
Eq.  214,  16  Am.  Dec.  658;  Cruee  v.  Cruce,  81 
Mo.  681;  Oliver  v.  Piaii,  44  U.  8.  8  How.  401, 
11  L.  ed.  652. 


Our  statute  permits  the  compromise  of 
claims  by  executors  or  administrators  "with 
the  approbation  of  the  probate  court  or  judge." 

There  is  no  pretense  that  such  approbation 
was  secured  in  this  case,  and  in  its  absence  it 
devolved  upon  the  executor  to  show  that  there 
had  been  no  remissness  on  his  part,  and  that 
the  compromise  was  for  the  best  interests  of 
the  estate. 

Se/iulteY.Pulter,  11  Wend.  8R6;  Lowson  ▼. 
Oopeland,  2  Bro.  Ch.  156;  PoweU  v.  Evans,  5 
Vea.  Jr.  844:  Crrffrey  v.  Darbff,  6  Ves.  Jr.  487; 
Woerner,  Law  of  Administration,  §  824,  and 
authorities  cited  in  note  4, 

Petition  for  rehearing. 

The  court  was  in  error  in  assuming  that  th« 
sum  of  $5,000  withdrawn  by  tbe  executor  from 
the  funds  of  the  estate,  and  invested  in  tbe 
property  purchased  from  Child  A  Young,  was 


Insed  tbe  ward*s  funds  with  his  own  and  kept  no 
accouDtB,  though  the  evidence  tended  to  show  that 
in  some  unidentified  Instances  be  had  received  10 
per  cent  interest  on  money  loaned  by  hinu  Moyer 
▼.  Fletcher.  56  Mich.  S06  (1886). 

And  one  who  collects  the  funds  of  his  ward  in 
confederate  notes  of  the  "old  issue,**  and  pays  them 
out  in  sattfifaotion  of  his  Individnal  debts,  and 
shortly  afterwardb  receives  confederate  notes  of 
the  *^new  Issue"  in  payment  of  debts  due  him,  de-> 
BlsmlDg  to  replace  with  them  the  notes  of  the  estate 
Qsed  by  him,  is  not  RuUty  of  such  misconduct  as 
will  render  him  liable  for  compound  interest. 
Brand  v.  Abbott,  43  Ala.  490  (1608). 

And  a  fruardian  who  hires  the  slaves  of  his  ward 
under  authority  of  the  probate  court  by  which  the 
amount  of  the  annual  hire  was  fixed,  carryinff  tbe 
sums  so  ascertained  rejrtilnrly  year  after  year  into 
his  account  and  ohanrin?  them  to  himself  as  a  part 
of  the  inoome  of  the  ward,  the  balances  being  reir- 
ularly  transferred  from  each  account  to  the  next, 
is  not  chariceable  with  compound  interest  on  such 
sums  M>  chartred  against  him.  Crump  v.  Gerock,  40 
Miss.  705  (1EG5). 

See  also  infni,  IV .,  d.  heading.  Failure  or  refutdl 
CO  aceounl^  In  ail  the  cases  in  which  the  element  of 
tbe  use  of  the  trust  fund  Is  involved. 

d.  FaQwrt  or  refusal  to  aecounL 

Failure  or  refusal  to  account  appears  to  be  an  es- 
setitlal  element  of  the  right  to  charge  compound 
interest  upon  a  trust  fund,  perhaps  the  pivotal  ele- 
ment, as.  If  the  use  and  profits  were  accounted  for 
the  trustee  would  be  chargeable  therewith  as  prof- 
its, and  not  as  interest. 

Thus  compound  Interest  is  not  allowed  unless  the 
trustee  refuses  or  is  unable  to  render  an  account 
of  the  use  or  profit  actually  made  of  the  trust  fimd. 
Jennison  v.  Hapgood,  10  Pick.  77  (1880). 

80,  in  Garniss  v.  Gardiner,  1  Bdw.  Ch.  lA  (1888),  it 
was  said  that  as  a  general  rule,  executors,  adminis- 
trators.  and  trustees  are  liable  to  pay  simple  inter- 
est when  they  unnecessarily  retain  the  moneys  In 
their  hands,  hold  them  an  unreasonable  time,  mix 
them  with  their  own  private  funds,  use  them  lo  the 
-way  of  trade,  or  derive  any  personal  advantage 
from  them.  It  Is  only  in  special  cases  and  under 
peculiar  circumstances,  which  must  be  proved,  that 
Interest  is  to  l)e  compounded  against  them.  But 
where  they  convert  tbe  trust  money  to  their  own 
use.  and  employ  it  in  trade  or  business,  making 
profits  of  which  they  refuse  to  give  an  account, 
they  may  be  charged  with  compound  Interest. 

And  the  rule  would  seem  to  be  practically  uni- 
Tetsal  that  the  concurrence  of  a  use  of  the  fund 
-with  a  failure  or  refusal  to  account  for  the  profits* 
is  a  soflldent  ground  for  the  charge. 
99  L.R.A. 


Thus  tbe  burden  of  accounting  for  actual  gaios 
and  profits  rests  upon  the  trustee,  and  if  he  falls  or 
refuses  to  furnish  evidence  of  them  the  rule  should 
l)e  adopted  which  most  nearly  approximates  his 
actual  gains  and  leaves  no  adrantage  or  benefit  to 
him  by  reason  of  his  silence  or  refusal.  Cruce  v. 
Cruce,  81  Ma  678  (1884);  Asay  v.  AUen,  124  IlL  881 


And  a  use  of  the  moneys  of  an  estate  by  an  ex- 
ecutor or  administrator,  which  will  render  him 
chargeable  with  compound  interest  thereon,  may 
^e  presumed  from  a  neglect  or  refusal  to  accuunt^ 
He  camp,  6  Mo.  App.  868  a879);  Gamp  v.  Gamp,  74 
Mo.  102  (1881);  Kenan  v.  Hall,  8  Ga.  417  d&'U)). 

And  where  it  is  impossible  or  impracticable  to 
trace  out  and  apportion  the  profits  accruing  to  a 
trustee  from  the  use  of  trust  funds  in  connectloo 
with  his  own,  the  court  will  fix  upon  a  rate  of  in- 
terest to  charge  the  trustee  as  the  supposed  measure 
or  r«>pre6entatlve  of  the  profits.  Bond  v.  Lock- 
wood,  88  Ul.  213  (1864). 

80  Jf  a  trustee  fails  or  refuses  to  account,  and 
suppresses  or  destroys  the  evidence,  so  that  the 
amount  of  his  profiu  cannot  be  ascertained,  he 
may  be  ctiarged  -with  the  trust  fund  and  such  ac- 
cumulations thereon  as  the  best  management  would 
be  likely  to  securcsuch  gains  being  presumed  from 
his  failure  to  report.  Perrin  v.  Lepper,  78  Mich. 
466(1888). 

And  when  he  has  profited,  or  there  is  reason  to 
believe  that  he  has  profited,  by  the  use  of  the  trust 
fund,  and  fails  to  make  a  frank  disclosure  or  oun- 
ceais  the  amount  made,  he  is  chargeable  with  com- 
pound interest  Crump  v.  G crock,  40  Miss.  76S  (I860): 
Torbet  y.  McReynolds,  4. Humph.  216  (1848)  dicttitik 

And  when  he  acts  In  utter  disregard  of  his  trust, 
and  treats  the  trtist  moneys  as  his  own,  and  neither 
keeps  nor  renden  any  account  thereof,  he  may  be 
charged  with  interest  computed  with  periodical 
rests.   Adams  v.  Lambard,  80  Cal.  486  (1888). 

And  when  he  evades  an  accounting  without  re- 
pudiating the  trust,  and  afterwards  sells  the  trust 
property  to  an  innocent  purchaser,  he  will  he 
charged  with  compound  Interest  from  the  date  of 
the  sale,  and  is  not  entitled  to  any  interest  on  his 
account.   Ibid, 

80  when  a  trustee  refuses  to  account  for  the  prof- 
its arising  from  his  use  of  the  trust  fund,  or  where 
he  so  mingles  it  and  the  profits  therefrom  -with  his 
own  money  and  profits  that  he  cannot 'separate 
and  account  for  the  profits  that  belong  to  the  cestui 
(gut  trust  the  latter  may  have  legal  interest  com- 
puted with  annual  rests:  and  this  rule  is  especially 
applicable  in  cases  Involving  a  wilful  breach  of 
duty.    State  v.  Uowarth,  48  Conn.  207  (1880). 

And  a  trustee  who  improperly  purchases  at  his 
own  sale  under  decrees  uZ  foreclosure,  and  after- 
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Interest  or  earnings  of  the  trust  fund.  It  was 
In  fact  principal;  and  previous  to  its  with- 
drawal for  the  investment  mentioned  had  been 
on  deposit  in  the  name  of  Wm.  A.  Chessman, 
executor. 

The  court  was  in  error  in  assuming  that  the 
Judgment  of  the  court  below  would  give  to 
the  heirs  both  the  interest  in  the  property  pur- 
chased with  the  funds  of  the  estate,  and  the 
purchase  price  or  interest  on  the  purchase  price. 
The  $5,000  invested  in  this  property  and  inter- 
est thereon  from  the  date  of  the  purchase, 
were  excluded  from  the  computation  of  the 
amount  with  which  the  account  of  the  execu- 
tor was  ordered  to  be  surcharged. 

The  court  below  found  as  a  fact  "that  on 
the  20th  day  of  May,  1898,  the  said  William 
A.  Chessman  purchased  of  Levi  H.  Child  and 
others  an  undivided  one  half  of  lot  8  of  the 
Chessman  &  Davis  Placer  Claim,  and  an  un- 


divided one  half  of  lot  E  of  the  Getcbell  A 
Child  placer  claim,  in  the  county  of  Lewis  and 
Clarke  aforesaid,  and"  paid  therefor  as  pur- 
chase price  of  the  same  the  sum  of  $10,000, 
and  took  the  deed  for  the  same  lo  his  own 
name;  that  $5,000  of  the  purchase  price  so 
paid  for  the  same  was  money  belonging  to  the 
said  estate." 

Upon  such  a  state  of  facts  the  law  is  that  the 
cestuU  que  trust  may  elect  whether  they  wiU 
take  the  property  or  the  amount  so  invested 
with  interest.  But  they  have  had  no  oppor- 
tunity to  exercise  thvir  election,  except  in  this 
proceeding;  and  if  the  decision  of  this  court 
shall  obtain,  not  only  the  petitioner,  but  all  of 
the  heirs,  will  be  barred  forever  of  the  right  to 
make  such  election. 

4  Kent,  Com.  11th  ed.  p.  834;  Pom.  Eq. 
Jur.  §  1049;  Schouler,  Exrs.  &  Admrs.  ^  388; 
Barker  v.  Barker,  14  Wis.  189;  WhiU  v.  Dreto^ 


wards  soils  the  several  parcels  purchased,  some  of 
them  at  a  considerable  advance,  failinfir  to  keep  any 
exact  account  of  the  profits  of  the  transaction  or 
refusing  (o  render  an  account  thereof  to  the  benefl- 
ciary,  is  chargeable  upon  the  beneficiary *s  electing 
to.alllrm  the  sale  with  Interest  upon  the  sums  used, 
computed  with  annual  rests.  Ogden  v.  Larrabee, 
67  111.  888  (1870). 

And  one  who  for  several  years  receives  large 
sums  of  money  from  the  trust  estate,  which  he  con- 
tinually emplojrs  in  trade  and  speculation  for  his 
own  benefit,  resisting  all  efforts  to  require  him  to 
account,  and  withholding  the  discovery  sought  for, 
and  endeavoring  to  stifle  inquiry  as  to  the  use 
made  by  him  of  the  money  received,  making  divers 
Inconsistent  claims  as  to  the  ownerHblp  or  the  trust 
fund,  is  chargeable  with  compound  interest  esti- 
mated upon  the  balance  in  his  hands  at  the  end  of 
each  year.  Diffenderffer  v.  Winder,  8  Gill  &  J.  841 
(1881),  affirming  same  point  In  Winder  v.  Diffen- 
derffer. 2  Bland,  Ch.  166  M8S9). 

So  where  an  executor  fails  to  render  a  satisfac- 
tory account  of  his  receipt  of  Interest  and  its  em- 
ployment, Interest  should  be  compounded  against 
him  by  the  adoption  of  periodical  rests.  Johnson 
V.  Beauohamp,  6  Dana.  70  (1837). 

And  one  who  denies  the  receipt  of  the  assets,  and 
accounts  for  neither  principal  nor  Interest,  and 
converts  all  to  his  own  use,  may  be  charged,  in 
favor  of  an  infant  legatee,  with  Interest  on  the 
funds  in  his  hands,  compounded  annually  as  if  he 
had  been  a  guardian.  Swindall  v.  Swindall,  8  Ired. 
Eq.  280  a832). 

And  one  whose  settlement  has  been  delayed  for 
an  unreasonable  time  will  be  charged  with  legal 
Interest  with  annual  rests,  on  the  money  in  his 
hands,  when  the  only  excuse  offered  is  that  bis  at- 
torney was  negligent,  and  that  the  attorney  had 
died  six  or  seven  years  before  the  trial,  and  that 
until  about  two  years  before  the  trial  he  had  sup. 
posed  that  the  estate  had  been  settled,  although 
there  is  no  evidence  that  he  derived  any  profit 
therefrom.    Be  Hillard's  Estate.  83  Cal.  423  (1890). 

And  in  Re  Sanderson,  74  Cal.  199  (1887),  where  there 
had  been  great  delay  in  an  accounting  by  an  exec- 
utor, the  appellate  court  held  that  it  could  not 
say  that  the  court  below  was  not  Justified  in  charg- 
ing him  with  le^al  interest  with  annual  rests. 

So,  an  executor  who  uses  the  funds  of  the  estate 
as  his  own,  and  claims  them  as  such,  and  conceals 
from  the  legatees  the  fact  that  he  had  any  in  bis 
hands,  dealing  in  the  meantime  extensively  in  land 
warrants  making  large  profits,  is  chargeable  with 
compound  interest.  Turney  v.  Williams,  7  Yerg. 
178  (1834). 

And  compound  interest  with  annual  rests  will  be 
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allowed  against  an  executor  where  he  renders  no 
account  of  the  use  made  of  the  money  In  his  hands* 
and  claims  it  as  his  own,  and  denies  his  indebted- 
ness to  the  estate,  and  repels  the  imputation  ot 
fraud  or  gross  negligence  in  an  unsatisfactory 
manner,  and  has  been  in  the  habit  of  denwndinff 
and  receiving  compound  interest.  Jennison  v. 
Hapgood,  10  Pick.  77  (1880). 

So,  an  executor  and  trustee  under  a  will,  who 
keeps  no  account  of  the  trust  fund,  but  uses  the 
securities  transferred  to  him  in  his  own  busioeas, 
changing  them  from  time  to  time,  and  realising 
profits  therefrom  of  which  he  renders  no  acoount, 
and  who  surcharges  bis  account  with  items  of  ex- 
pense unsupported  by  evidence,  and  some  of  which 
were  unfounded  in  fact,  is  properly  chargeable 
with  interest  at  the  legal  rate  computed  with  an- 
nual rests  upon  the  fund  in  his  hands.  Cook  v. 
Lowry,  05  N.  Y.  103  a884). 

And  one  appointed  exeoutor,  under  a  wOl,  and 
guardian  of  testator^s  children,  who  fails  to  ac- 
count for  the  assets  coming  to  his  hands,  is  charge- 
able with  simple  interest  only  for  the  time  he  acts 
as  executor,  but  should  be  charged  with  compound 
interest  as  guardian  from  the  time  when  the  ad- 
ministration  of  the  estate  was  or  might  have  been 
concluded,  unless  he  shows  special  equitable  cir- 
cumstances discharging  him  from  his  accountabil- 
ity.   Hodge  V.  Hawkins.  1  Dev.  &  B.  Eq.  564  il837i. 

And  an  administrator,  who  converts  the  moneys 
of  the  estate  in  his  hands  as  such  to  his  own  use,  or 
employs  them  in  his  business  without  accounting 
for  profits  or  dlscloehig  what  the  profits  were,  is 
chargeable  with  compound  interest  with  annual 
rests  after  the  lapse  of  a  reasonable  time  for  the 
settlement  of  the  estate.  Schieffelln  v.  Stewart,  1 
Johns.  Ch.  6S0, 7  Am.  Dec.  607  (1816). 

In  DePeyster  v.  darkson,  2  Wend.  77  (1828),  it  was 
concluded  argviendo  that  Schieffelln  v.  Stewart, 
supra,  and  the  English  cases  there  dted  were  not 
supported  by  authority,  but  the  case  was  decided 
upon  another  ground,  and  the  latter  case  was  said, 
in  Gamiss  v.  (S^ardlner,  1  Edw.  Ch.  128  (1882),  not  to 
have  been  overruled  thereby,  tmt  to  oootlDue  to 
stand  as  authority. 

So  an  administrator,  who  did  not  report  the  pro- 
ceeds of  a  note  coming  to  his  hands  to  the  oourt,  as 
required  by  statute,  but  mingled  them  with  bis 
own  money  and  used  them  in  his  own  affiairs  and 
for  bis  own  benefit,  keeping  and  rendering  no  sep- 
arate account  thereof,  should  be  charged  with 
compound,  and  not  with  simple,  interest.  wnUama 
V.  Petticrew.  62  Mo.  400  (1876). 

And  one  who  takes  credit  on  an  acoonntlnff  foi 
notes  due  the  estate  as  uncollectible  may  be  charged 
with  interest  at  the  rate  ef  10  per  oent  compute! 
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A2  Mo.  561;  WatstmY.  Thompson,  12  R  I.  470; 
Johnson  v.  Dougherty,  18  N.  J.  Eq.  409;  But- 
ter ▼.  I^weon,  72  Mo.  249;  Kple  ▼.  Bamett,  17 
Ala.  808:  MeCully  v.  MeGuUy.  78  Va.  159; 
Moloney  v.  Kelley,  54  Ala.  532;  Eckfcrd  t.  !>«- 
iiiy.  8  Paige,  89. 

The  court  is  in  error  in  its  statemeDt  as  fol- 
lows: '*Iii  this  case,  it  appears  that  Id  render- 
ing  his  acconnt  at  the  close  of  each  year,  the 
ezecatOT  charged  the  estate  with  the  commis- 
sion allowed  by  law  on  funds  of  the  estate, 
actually  disbursed  during  the  preceding  year." 
On  the  contrary  it  is  in  proof,  and  uncontra- 
dicted aod  uncontested,  that  in  each  of  the  an- 
nual accounts  hereinafter  mentioned,  the  ex- 
ecutor charged  commissions  in  excess  of  the 
commissions  allowed  by  law  at  the  several 
times  mentioned,  respectively,  and  that  the 
sums  so  charged  in  excess  of  the  commissions 


allowed  by  law  have  been  and  now  are  retained 
and  withheld  by  him. 

The  court  is  in  error  in  its  statement  that 
••this  transaction"— referring  to  the  withdrawal 
of  $6,500  belonc^ing  to  the  estate  from  the  Peo- 
ple's National  Bank,— "substituted  the  execu- 
tor as  debtor  to  said  estate  in  the  sum  of 
$6,500,"  etc. 

A  trustee  is  not  permitted  to  borrow  trust 
funds,  and  the  transactioo  mentioned  in  no 
way  changed  the  character  in  which  the  execu- 
tor held  the  sum  involved. 

The  court  is  in  error  in  its  statement  that 
the  interest  returned  in  the  annual  accounts 
•'amounts  to  7y'if  P^r  cent  per  annum,  com- 
pounded, upon  the  funds  in  hand  from  year  to 
year,  on  the  avera^se,  for  the  whole  period  of 
administration."  The  testimony  of  the  expert 
accountant  referred  to  is  that  the  computation 


with  annual  rests  as  for  money  appropriAted  tohfs 
own  use,  where  the  evidence  shows  that  he  col- 
lected moneys  thereon  which  he  failed  to  report- 
Camp  ▼.  Gamp,  74  Mo.  198  a881)«  0  Mo.  App.  668 

And  the  husband  of  an  adminiBtratriz,  who  car- 
ries on  a  farming  business  with  the  assets  of  an  in- 
testate, and  who  admits  that  he  has  made  profits, 
that  he  has  kept  no  accounts,  and  blended  the 
'tranfiactions  of  the  farm  with  bis  other  concerns, 
.and  cannot  state  the  amount,  will  be  charged 
with  interest  at  the  highest  legal  rate  computed 
with  annual  rests.  Walker  v.  Woodward,  1  Buss- 
<]fa.  107  a826). 

So  a  guardian  who  converts  the  money  of  his 
'wards  to  his  own  use,  and  uses  it  for  a  number  of 
years  without  accounting  for  it  in  any  way,  will  be 
charged  with  compound  interest  thereon.  iJeBs- 
-ehrich's  Estate,  85  Gal.  98  aSBO). 

And  a  guardian  is  chargeable  with  compound 
interest  on  notes  received  by  him  as  such  for  funds 
arising  from  the  estate  and  not  accounted  for  and 
•on  money  with  which  he  ought  to  have  charged 
himself  for  rent  of  lands  of  the  estate  which  he 
had  used.    Latham  v.  Wilcox,  99  N.  C.  867  (1888). 

And  one  who  has  neglected  for  a  long  time  to  ac- 
count for  his  ward^B  money,  and  has  abandoned 
tds  trust  and  left  the  state  without  any  apparent 
«au8e,  whose  ward  was  of  age  for  five  years  prior 
to  the  judgment  rendered  in  a  suit  upon  the  guard- 
ian's bond,  is  chargeable.  In  Missouri,  with  10  per 
•cent  compound  interest  up  to  the  date  of  the 
ward*8  coming  of  age,  and  after  that  time  with  6  per 
•cent.    State  v.  Richardson,  29  Mo.  App.  505  (1888). 

And  in  Stephens  V.  Van  Buren,  1  Paige.  479  (18S9)« 
-In  which  executors  had  retained  moneys  of  the  es- 
tate belonging  to  infants  in  their  hands  for  anum- 
t)er  of  years  refusing  without  reason  to  pay  it  on 
demand  of  the  guardian  of  the  infants,  a  refer- 
ence was  made  to  a  master  to  ascertain  the  amount 
due  each  of  the  Infants,  and  he  was  directed  to 
charge  them  with  the  interest  which  they  had  re- 
ceived or  might  have  received  with  reasonable 
diligence,  though  the  guardian  did  not  ask  for  in- 
terest- 
So  in  Johnson  v.  Hedriok,  88  Ind.  129, 5  Am.  Bep. 
191  (1870).  in  which  there  was  a  delay  of  some  ten 
years  in  the  final  settlement  of  administrators,  and 
there  was  evidence  that  they  used  the  money  of 
the  trust  in  their  own  private  speculation  and  re- 
tuaed  to  account  for  the  result  thereof,  the  court 
said  that  the  master  should  have  charged  them 
with  oompound  interest  making  annual  rests  for 
that  purpose;  but  as  no  exception  was  taken  to  the 
report,  an  allowance  of  simple  interest  was  af- 
Armed. 

So  an  assignee  for  the  benefit  of  creditors,  who 
S9L.R.A. 


mixes  trust  funds  with  his  own  depositing  them  in 
his  own  name,  ncglectlag  and  falling  to  account 
when  called  upon  to  do  so.  and  failing  to  state  the 
disposition  of  the  fund,  will  be  charged  with  inter- 
est thereon  with  annual  rests.  Asaiy  v.  Allen,  124 
HL  891  (1888). 

And  the  cestuis  qwt  trust  are  entitled  to  an  ac- 
count, and  to  legal  Interest  with  annual  rests, 
when  a  husband  deeds  lands  to  a  third  person  and 
afterwards  takes  from  the  vendee  a  deed  in  trust 
for  the  benefit  of  his  wife  and  family,  and  admin- 
isters the  trust  for  a  number  of  years,  mingling 
the  rents  and  profits  with  his  owu  money  so  that 
he  oannot  separate  them  and  account  for  the  prof- 
its.   Bobb  V.  Bobb,  89  Mo.  411  rl886). 

So  in  Lokens's  App.,  7  Watts  &  R.  48  (1844),  it  wr.8 
said  that  a  guardian  who  trades  with  the  mone.v<< 
of  his  ward  or  uses  them  for  bis  owu  purposes  in 
any  way,  whereby,  for  auirbt  that  appears  to  tiie 
contrary,  ho  has  made  profit  equal  to  compound 
Interest  thereon,  of  which  he  refuses  to  render  au 
account,  is  chargeable  with  compound  Interest. 

And  in  Scudder  v.  Ames,  89  Mo.  498  a886).  In 
which  the  Judgment  was  reverse  and  the  case  re- 
manded on  other  grounds,  Sherwood,  J.,  in  a  sep- 
arate opinion,  laid  down  the  rule  that  on  all  claims 
the  amount  of  which  the  administrator  collects  but 
wilf  uUy  conceals  and  omits  to  account  for  in  his 
settlement,  he  should  be  charged  interest  with  an- 
nual rests,  but  that  be  is  liable  for  ordinary  interest 
only  on  moneys  in  his  hands  ready  for  distribution 
at  the  time  of  filing  his  annual  settlement  where 
he  fails  to  obtain  an  order  of  distribution  or  an  or- 
der to  loan  the  money. 

And  in  Be  Herteman,  78  Gal.  545  a887),  interest 
was  allowed  against  an  administrator  on  money  of 
the  estate  drawn  by  him  and  mingled  with  his  own 
funds  and  omitted  from  bis  account,  but  there  was 
nothing.  In  the  case  to  show  whether  it  was  com- 
pounded  or  not 

Without  the  conourrenoe  of  the  use  of  the  trust 
fund,  however,  there  is  no  such  liability. 

Thus,  a  guardian  who  neglects  to  file  returns  is 
not  chargeable  with  oompound  interest  upon 
moneys  of  his  ward  collected  by  a  commlsslont-r 
and  remaining  uncalled  for  in  his  hands.  Baker  v. 
Lafitte,  4  Rich.  Eq.  892  (1862);  Boyston  v.  Roystoi*. 
29  Oa.  82  (1859):  Ghildress  v.  Ghildress,  49  Ala.  2^7 
(1878);  Galhoun  v.  Galhoun,  41  Ala.  869  (1868). 

Such  failure  is  not  of  itself  suflldent  to  author- 
iae  a  finding  of  fraud.    Royston  v.  Boyston.  w:&rQ. 

And  the  failure  to  make  annual  settlements  not 
being  evidence  of  fraud  but  negligence  merely, 
does  not  constitute  such  a  mismanagement  of  the 
trust  as  renders  him  chargeable  therewith.  Gal- 
hoim  V.  Galhoun,  supra. 

And  the  omission  of  a  guardian  to  give  a  state 
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was  made  for  only  a  part  of  the  time  and  waa 
approximate  at  most. 

The  executor  did  not  keep  all  of  the  moneys 
belonging  to  the  estate  in  any  of  the  banks  des- 
ignate by  the  order  of  the  probate  court  pro- 
cured by  him  on  the  2l8t  day  of  July,  1876;  he 
failed  to  show  what  he  has  done,  or  what  he 
did,  with  the  sums  not  so  deposited,  and  his 
explanations  respecting  the  same  are  vague, 
eyasive,  and  unsatisfactory;  during  the  times 
these  balances  remained  in  his  hands  he  was 
from  time  to  time  a  borrower  of  money,  and 
he  mixed  large  sums  of  money  belonging  to 
the  estate  with  his  private  funds,  and  xued  the 
same  on  his  own  account. 

Petitioner  respectfully  submits  that  he  may 
reasonablv  ask  for  the  application  to  this  state 
of  facts  of  the  fundamental  principles  of  equity 
Jurisiprudenoe,  that  are  found  in  the  following 
authorities: 


Pom.  Eq.  Jur.  §  1079;  3  Red!  Wills,  88«; 
Story,  Bq.  Jur.  1277;  2  Woemer,  American 
Law  of  Administration,  p.  1188;  Be  Main,  i 
Bedf.  160:  Bapa^je  v.  HalL  1  Sandf.  Ch.  399; 
Martin  v.  Baborn,  42  Ala.  648;  BenUe^  v. 
Shrete,  2  Md.  Ch.  219;  Bannaht  v.  BannaJU, 
68  N.  Y.  610;  Guhter  v.  Jane$.  9  Cal.  643. 

Statutory  interest  Imposes  no  limit  upon  the 
discretion  of  ttie  court  in  surchar^ng  the  ac- 
counts of  an  executor.  Even  usurious  interest 
may  be  exacted,  if  it  was  realized;  and  it  is  in 
proof  here,  that  from  some  of  the  ioyestments 
which  the  executor  made  while  he  was  using 
the  funds  of  the  estate  he  realized  as  high  a 
rate  as  216  per  cent  per  annum. 

Perry,  Tr.  ^  468;  Barney  y.  Saunders,  57  U. 
8.  16  How.  648,  14  L.  ed.  1061;  Be  HMert% 
Estate,  89  Gal.  597. 

Section  248,  Probate  Practice  Act,  provides 
that  "every   executor   and   administrator  is 


ment  of  inroflti  from  the  use  of  hfs  ward*s  moneys 
will  not  be  regarded  as  a  suppreaslon  of  the  truth 
which  will  render  him  chargeable  with  compound 
tnterent  thereon,  where  he  had  not  employed 
them  in  Irade  and  had  had  no  use  of  them  exoept 
as  they  remained  with  his  own.  caarkson  v.  De 
Feyster,  flopk.  Ch.  4Si  (1885). 

And  his  mere  omlwion  to  apply  to  the  court  for 
authority  to  invef t  his  ward\i  money,  and  bis  fiafl- 
nre  to  make  annual  settlements,  are  not  evideiice 
of  fraud  for  which  the  court  will  allow  compound 
.nterestaffalnst  him,  but  establish  negligence  only. 
Bryant  ▼.  Craig,  12  Ala.  864  (1847). 

Bo  a  partner  who  draws  out  money  tmrn  oo- 
partnership  funds  Is  not  chargeable  with  com- 
pound interest,  bnt  with  simple  interest  only,  on 
the  sums  drawn  out,  unless  it  appears  that  he  has 
traded  or  speculated  with  the  money,  and  made  a 
profit  on  it,  and  refused  on  belnir  called  on  for  that 
purpose  to  disclose  the  profits.  Stouirhton  v. 
Lynch,  8  Johns.  Ch.  800  (1816). 

And  when  a  guardian,  who  Is  the  brother  of  his 
ward,  makes  no  reports  and  keeps  no  accounts  of 
his  guardianship,  he  will  not  be  charged  with  com- 
pound interest  on  rents  received  from  his  ward^ 
estate,  where  it  can  be  fairly  assumed  that  it  was 
expended  for  her  benefit,  but  should  be  imposed 
when  and  for  such  time  as  such  application  can- 
not l>e  assumed.  Finneli  t.  O'Neal,  18  Bush,  178 
(1877). 

Settlements  made  by  a  guardian  in  county  court 
In  accordance  with  directions  in  the  will  creating 
the  guardianship  are  prima  fade  evidence  in  a  suit 
In  chancery  in  which  claims  against  him  for  com- 
pound Interest  are  asMrted.  Maupin  v.  Dulany,  6 
Dana,  MS,  80  Am.  Dec  660  (1887). 

See  also  ^fra^  TV.  j,  for  other  cases  of  failure  to 
account  where  the  failure  was  in  disregard  of  a 


e.  Neifieet  tolnveeu 

Executors,  guardians,  and  other  trustees  are 
usually  held  liable  for  simple  ioterest  at  the  ordi- 
nary legal  rate  only,  for  mere  neglect  or  delay  in 
investing  the  trust  fund  so  as  to  render  it  produc- 
tive. GoU  V.  Culp,  46  Mich.  806  (1881):  Bryant  v. 
Craig,  18  Ala.  864  (i84B)i  Thorn  v.  Gamer,  48  Hun, 
607  (1886);  Be  Harland*s  Account,  6  Rawle,  886  (1886); 
Dietterich  v.  Heft.  6  Pa.  87  (1847);  Penny  packer*s 
App.  41  Pa.  484  (1862):  Crigler  v.  Alexander,  88 
Gratt  674  (1880);  Be  Guardianship  of  Thurston,  67 
Wis.  104  a888);  Perkins  v.  HoiUster,  60  Vt.  848  (1887); 
Barney  v.  Saunders,  67  IT.  8.  16  How.  686, 14  L.  ed. 
1047  (1868):  Craokett  v.  Bethune,  1  Jac.  *  W.  686 
a680). 

Thus  the  rule  that  a  guardian  is  chargeable  with 
eompound  interest  received  by  him  does  not  apply 
WLbR.A. 


to  interest  chargeable  against  a  guardian  oo  fands- 
in  band.  Brand  v.  Abbott,  48  Ala.  480  (1808);  Chil- 
dress V.  Childress,  48  Ala.  887  (1878). 

And  an  executor  having  money  In  his  bands- 
which  be  might  have  invested  but  did  not,  but 
upon  which  he  does  not  appear  to  have  made  any 
profits,  should  be  charged,  in  accounting,  witb 
simple  Interest  thereon,  but  not  with  compound 
interest,  where  his  dutj-  would  have  been  properiy 
performed  had  he  Invested  it  at  simple  Interest. 
Light's  App.  84  Pa.  180  a864). 

And  an  executor  who  does  not  employ  the  moneys- 
of  the  estate  for  his  own  benefit,  but  merely  with- 
holds them,  is  chargeable  with  interest,  at  the  gen- 
eral rate  only,  something  more  than  mere  negli- 
gence being  necessary  to  a  greater  charge.  Booke* 
V.  Hart,  U  Ves.  Jr.  68  a806). 

And  simple  interest  only  will  be  allowed  in  oom- 
pnting  the  damages  for  breach  of  a  goardian^ 
bond  by  failure  to  account  to  the  ward  upon  hia 
becoming  of  age,  when  the  guardian  has  not  actn- 
ally  received  interest  and  it  does  not  appear  that 
he  could  have  invested  the  moneys,  especially  when 
the  liability  to  be  enforced  is  that  of  the  sureties. 
Peelle  v.  State,  118  Ind.  618  (1888). 

Nor  will  compound  Interest  be  charged  against 
the  committee  of  a  lunatic  upon  balances  found 
against  him  upon  the  settlement  of  hie  account, 
when  the  balances  were  small  and  the  moneys  were 
promptly  collected  and  it  does  not  appear  that  be 
used  them  or  derived  any  profit  therefrom.  Crit- 
ter V.  Alexander,  88  Gratt  674  (1880X 

The  extent  of  the  liability  of  trustees  for  inter- 
est on  the  trust  fund  for  negligence  In  falUog  ta 
Invest  it,  however,  depends  upon  tbe  drcumstancee 
of  each  particular  case.  Morgan  v.  Morgan,  4 
Dem.  868  (1886). 

And  in  several  esses  taitereet  with  rests  has  been 
allowed. 

Thus,  interest  may  be  charged  on  annual  bal- 
ances on  an  executor's  account  where  no  dreum- 
stances  appear  which  will  require  him  to  keep 
moneys  in  his  hands,  and  it  may  also  be  charged  on 
balaaces  In  his  favor.  Darreft  v.  ISden,  8  DesausB. 
Eq.  841, 4  Am.  Deo.  618  (1811). 

So  in  Bradford  v.  Bodfish,aO  Iowa,  681  (1874).  it 
was  held  that  it  Is  the  duty  of  a  guardian  to  invest 
the  money  of  the  ward,  and  if  he  holds  it  he  is 
chargeable  with  Interest  thereon  oomputed  at  the 
legal  rate  with  annual  rests. 

And  in  Say  V.  Barnes,  4  Serg.  k  B.  118, 6  Am.  Dec 
670  asiS),  it  was  held  that  a  guardian  who  fails  ti> 
invest  the  money  of  his  ward  so  as  to  render  it  pro- 
ductive is  chargeable  with  interest  thereon,  and  a 
reasonable  rule  is  to  compute  it  upon  the  balances 
in  his  hands  at  the  end  of  every  six  months  whether 
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chargeable  ia  hU  own  account    .    .    .    with 
all  of  the  interest,  profit,  and  income  of  the 


Harwood*  J.,  delivered  the  opinion  of 
the  court : 
This   proceeding  was   instituted   in   the 

E rebate  department  of  the  district  court  of 
€wis  and  Clarke  county  by  Martha  P. 
Kicker,  petitioner  on  behalf  of  Jesse  0. 
Ricker.  a  minor  heir  and  legatee  of  Joshua 
C.  Ricker,  deceased,  to  require  an  account, 
under  the  provisions  of  the  Probate  Practice 
Act  (sections  354-270),  from  W,  A.  Chess- 
man, executor  of  said  estate,  touching  his 
administration  and  disbursement  of  the  prop- 
erty thereof.  It  appears  from  the  record  that 
Joshua  C.  Ricker  died  on  the  1st  of  June, 
1875,  a  resident  of  Lewis  and  Clarke  county. 
Mont.,   leaving  a  widow,   Martha  P.,   and 


four  minor  children,  and  an  estate,  oonsisting 
of  money  deposited  in  certain  banks,  to  the 
amount  of  about  $18,000,  which,  together 
with  other  assets,  consisting  of  certain  per- 
sonal effects,  and  demands  owing  the  estate, 
and  an  undivided  partnership  interest  with 
M.  A.  Price  in  two  ranches  ana  certain  cattle, 
etc,  altogether  amounted  to  the  appraised 
value  of  $84,467.55,  ezcludinff  the  home- 
stead. The  management  and  disposition  of 
this  estate  were  directed  by  the  last  will  and 
tafltament  of  decedent,  whereof  William  A. 
Chessman  was  appointed  executor.  By  said 
will  the  testator  devised  to  his  wife,  Martha 
P.,  the  homestead  and  household  furniture 
situate  in  the  city  of  Helena,  Mont.,  valued 
at  $3,285,  and  directed  the  executor  to  pay, 
out  of  the  funds  of  said  estate,  to  said  widow, 
for  the  support  of  herself  and  the  support  and 
education  of  said  minor  children,  the  sum  of 


it  was  used  or  negilgeatky  retained  by  him,  UDless 
tae  ebows  that  the  money  was  reaUy  lylnir  dead. 

But  in  English  v.  Harrey.S  Hawle,  806  a880),lt 
was  said  that  In  Say  v.  Baroee,  supra,  the  trustee 
was  charged  with  the  interest  he  reeetved  and  in- 
terest on  it  up  to  the  time  of  paying  it  over,  but 
not  compound  interest. 

And  DIetterich  ▼.  Heft,  6  Pa.  87  (1847),  explains  and 
distiDguishes  Say  v.  Barues,  aupra^  saying  that  the 
rests  there  spoken  of  relate  only  to  the  amount  of 
money  which  was  received  every  six  months  by 
the  guardian,  at  the  end  of  whioh  period,  succes- 
sively, the  gross  amount  reoelved  in  the  previous 
six  months  was  ascertained,  and  the  amount  was 
charged  with  simple  Interest  up  to  the  time  of 
credit,  and  so  of  the  amount  of  every  succeeding 
six  months,  but  there  were  no  rests  for  the  accumu- 
lation of  Interest  upon  the  principal  and  charging 
compound  interest. 

So  Id  Fay  v.  How,  1  Pick.  828  0828),  it  was  said 
that  guardians  will  not  be  charged  with  compound 
Interest,  unless  the  ciroumstanoes  are  such  as  to 
raise  a  strong  presumption  of  neglect  in  putting 
the  money  of  the  ward  in  a  productive  state. 

And  a  guardian  who  did  not  mvest  the  trust 
moneys  so  as  to  make  them  produce  interest,  and 
did  not  employ  them  m  commerce  but  mingled 
them  with  his  own  moneys  and  in  that  way  had 
their  use,  should  not  be  charged  with  compound 
interest  but  with  simple  interest  only,  where  ow- 
ing to  the  existence  of  a  state  of  war  investments 
on  bond  and  mortgage  were  attended  with  diffl- 
eulty  and  after  the  termmatlon  of  the  war  the 
growing  exigencies  of  his  wards  required  large 
advances  and  expenditures.  Olarkson  v.  De  Pey- 
ster,  Hopk.  Cb.  4SA  (1825). 

Nor  will  compound  mterest  be  allowed  upon  a 
legacy  agatest  executors  for  failure  to  invest  it, 
where  it  does  not  appear  that  they  supposed  them- 
selves chargeable  with  Interest  thereon,  or  that 
they  did  not  believe  in  good  faith  that  they  had  in- 
rested  for  the  benefit  of  the  eestmf  ^fus  tArwit  as  di- 
rected by  the  surrogate  the  whole  trust  fund  with 
the  care  of  which  they  were  charged.  Thorn  v. 
Gamer,  48  Hun,  fi07  (1880). 

A  guardian  in  Alabama  is  not,  as  a  general  rule, 
chargeable  with  compound  interest  unless  he  col- 
lects It.  Tyson  v.  Sanderson,  45  Ala.  808  (1871); 
Starling  v.  Balkum,  47  Ala.  814  (1872). 

And  m  Vance  v.  Yance,  82  La.  Ann.  180  a880),  it 
was  held  that  a  natural  tutor  who  falls  to  invest 
his  ward*s  esmte,  but  uses  it  in  his  own  interest,  is 
liable  for  the  moneys  received  by  him  with  legal 
Interest,  but  itshould  not  be  compounded,  though 
the  law  reqnizes  a  tutor  to  invest,  under  authority 
of  the  court,  all  amounts  m  his  bands  as  often  as 
they  amount  to  $6001 
29L.  R.  A 


See  also,  with  relation  to  failure  to  invest  when 
the  duty  to  do  so  is  Imposed  by  law  and  failure  to 
make  profits  which  should  have  been  made,  infra^ 
IV.  J,  headings,  iVegleet  or  violaJbUm  of  duty  impOBed 
by  ttatute,  and  IV.  1,  Interest  or  TprofiU  which  might 
havebunmade, 

f.  ImjmopsrIiiMStment. 

The  improper  Investment  of  the  trust  fund  is 
equivalent  to  a  failure  to  invest  it,  and  is  governed 
by  the  same  rules  with  reference  to  the  allowance 
of  interest. 

The  fund  will  be  treated  as  remaining  in  the 
hands  of  the  trustee,  and  interest  will  be  charged  at 
the  ordinary  rate  only.  Re  Bmmet*s  Estate,  L.  R. 
17  Ch.  Dlv.  142,50  L.  J.  Oh.  841, 44  L.  T.  N.  &  172.  29 
Week.  Bep.  464  (1881). 

Thus,  a  trustee  who  Invests  trust  funds  In  the 
purchase  of  debts  at  10  per  cent  interest,  whioh  Is 
declared  by  the  court  to  be  an  improper  invest- 
ment, is  chargeable  with  simple  interest  at  the 
legal  rate  only,  when  the  esftui  Que  truet  repudiates 
the  mvestment,  as  the  matter  then  stands  as  though 
no  mvestment  had  been  made.  OogbiU  v.  Boyd,  79 
Va.  1  (1884). 

And  interest  should  not  be  compounded  against 
a  guardian  who  In  good  faith  lays  out  the  money 
of  his  wards  In  the  purchase  of  bank  stock  which, 
being  depreciated,  has  by  the  decision  of  the  court 
fallen  upon  him  and  he  is  required  to  account  to  his 
wards  for  the  money  received.  Hughes  v.  Smith, 
2Dana,2S8a884). 

And  the  committee  of  a  lunatic  directed  by  order 
of  the  court  to  invest  the  funds  of  the  lunatic  io 
his  hands  in  bonds  and  mortgages  on  real  estate  or 
in  bonds  of  the  IjDited  States  or  of  the  state  or  city 
and  county  of  New  Jork,  who  m vests  a  part  in 
a  mortgage  upon  a  leasehold  estate  which  might 
be  devested  by  failure  of  the  mortgagor  to  pay  In- 
terest, and  leaves  the  rest  on  deposit  in  a  bank 
which  allowed  but  a  small  rate  of  interest,  should 
not  be  charged  more  than  simple  interest  at  the 
legal  rate,  where  no  wilful  misappropriation  or 
neglect  to  invest  appears.  Butler  v.  Jar  vis,  61  Hun 
248a889). 

In  Butler  v.  Jarvis,  supra,  and  EJng  v.  Talbot  4r 
N.  Y.  76  (1809),  set  forth  tupra^  IV.  b,  under  heading, 
Iflscondtfct  or  gron  delinquency  oeneraUy.  was  dis- 
tinguished, the  court  saying  that  compound  Inter- 
est was  added  under  the  peculiar  drcumstanoes  of 
that  case. 

Nor  will  trustees  autborlxed  to  sell  real  estate  and 
Invest  the  proceeds  in  stock,  who  exchange  the 
real  estate  for  other  real  property  m  violation  of 
the  trust,  be  charged  with  compound  mterest  on 
the  value  thereof  when  they  acted  in  good  faith 
with  no  view  of  reapteg  any  benefit  to  themselveSi 
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Ij; JOO  monthly  for  the  period  of  five  years,  and 
thereafter  the  sum  of  $250  monthly ;  provid- 
in^.  however,  that  as  each  of  said  minor 
children  reached  the  age  of  majority,  and 
received  a  share  of  said  estate,  respectivelv, 
as  provided  in  the  will,  then  such  monthly 
allowance  should  be  diminished  to  the  extent 
of  such  child's  proportion  thereof.  The  will 
further  directed  the  executor,  at  such  time, 
and  for  such  prices,  as  he  deemed  for  the 
best  interest  of  the  estate,  to  sell  and  convert 
into  money  all  the  effects  of  said  estate ;  and 
that  all  such  funds  not  otherwise  required  to 
be  paid  out,  as  provided  by  the  will,  be,  as 
soon  as  practicable,  invested  in  United  States 
government  securities ;  and  that  the  interest 
accruing  on  such  securities,  save  such  part 
thereof  as  might  be  necessary  to  carry  out  the 

f provisions  of  the  will,  be,  from  time  to  time, 
nvested  in  like  manner. 


It  appears  from  the  first  annual  report  by 
the  executor,  returned  to  the  probate  oooxt 
at  the  close  of  the  first  year  of  said  ad- 
ministration, that  the  available  funds  of 
said  estate  then  on  hand,  after  paying  said 
monthly  allowance  for  the  widow  and  minor 
children,  other  current  expenses,  and  certain 
debts  of  the  estate  and  of  said  partnership 
estate,  was  $16,174.26;  and  thereafter,  from 
year  to  year,  the  funds  of  said  estate,  with 
additional  receipts  from  sales  of  property, 
collections  of  debts  due  the  estate,  and  ac- 
cumulations by  way  of  interest  on  the  funds 
on  hand,  ranged  from  the  sum  last  stated 
upward  to  $19,818.48,  which  was  the  largest 
sum  on  hand  at  the  close  of  any  fiscal  yesr 
during  the  administration,  after  meeting 
demands  thereon  by  way  of  annuities,  debts, 
and  expenses  of  the  estate,  and  of  the  partner- 
ship estate  aforesaid,  as  i^own  by  the  annual 


BlDffirold  V.  Blnggold,  1  Harr.  &  G.  II,  18  Am.  Deo. 
»6  (1826). 

And  in  Freeman  v.  Freeman,  4  Redf.  211  a880),  it 
was  beld  that  executors  directed  to  invest  a  trust 
fund  in  bond  and  mortflraffe  on  real  estate  in  the 
city  of  New  York  or  its  violnlty,  who,  with  oonsent 
of  the  beneficiary ,took  a  mortflfaflre  upon  a  dweUinir 
house  in  New  Jersey  which  was  passed  to  testator^s 
daufirbter  by  his  will,  which  wan  not  recorded  in 
New  Jersey,  thus  oonstitutinff  a  defect  of  title,  are 
not  chargeable  with  compound  interest  on  the 
amount  i  nvested  \rhere  they  acted  in  good  faith; 
but  the  question  of  the  right  to  invest  in  another 
state  was  not  noticed. 

So  In  Ackerman  v.  Bmott,  4  Barb.  006  (1848),  in 
which  executors  having  a  general  power  to  invest 
legacies  unrestricted  by  any  express  direction,  in- 
vested in  bank  stock  which  was,  in  whole  or  in  part, 
the  property  of  one  of  them,  they  were  held  per- 
sonally liable  for  the  loss  caused  thereby;  but  com- 
pound Interest  was  disallowed,  though  the  ques- 
tion as  to  whether  the  investment  in  unsafe  se- 
curities in  which  a  trustee  was  Interested  was  a 
sufficient  ground  for  its  imposition,  was  not  con- 
sidered. 

In  Adair  v.  Brimmer,  74  N.  Y.  680  (1878),  however. 
In  which  real  estate  was  devised  to  executors  in 
trust  with  power  to  sell  and  invest  the  proceeds, 
and  the  executors  transferred  the  lands  which 
were  undeveloped  coal  lands  for  the  purpose  of  or- 
ganizing a  mining  corporation  to  develop  and  work 
them,  taking  pay  in  stock  of  the  corporation,  and 
after  the  funds  of  the  company  were  exhausted, 
bonds  were  issued  to  raise  funds  to  build  a  railroad 
on  the  premises,  some  of  which  the  executors  took* 
the  transaction  was  held  to  be  unauthorized,  and 
Interest  was  charged  against  the  executors  on  the 
amount  paid  for  bonds  at  fhe  rate  of  6  per  cent 
with  annual  rests. 

And  in  Knott  v.  Oottee,  16  Beav.  77, 16  Jur.  76S 
(1862),  a  trustee  directed  to  accumulate,  who  made 
an  improper  investment  but  retained  no  benefit 
to  himself,  was  charged  with  4  per  oent  with  an- 
nual rests. 

And  m  Mioou  v.  Lamar,  7  Fed.  Kep.  180(1881),  it 
was  held  that  where  wards  reject  improper  invest- 
ments  and  demand  the  equivalent,  the  guardian 
should  be  charged  during  the  continuance  of  the 
guardianship  with  such  a  rate  as  a  proper  and  safe 
investment  would  .have  yielded,  compounded  an- 
nually, which  nuiy  be  less  than  the  legial  rate. 

And  legatees  under  a  will  directing  the  executors 
to  apply  the  income  from  the  legacies  given  them 
so  far  as  is  necessary  to  their  maintenance  and  ed- 
ucation during  their  minority,  and  pay  to  them  the 
principal  and  accumulation  upon  their  respectively  | 
89  L.  a  A. 


attaining  majority,  are  not  bound  to  aooept  rail- 
road and  bank  stock,  upon  ooming  of  age.  In  which 
the  executors  had  mvested  the  funds,  but  may  call 
upon  them  to  pay  over  the  whole  amount  of  their 
legacies  with  Interest  computed  with  annual  rests, 
that  not  being  a  proper  investment  of  the  trust 
fund.  King  v.  Talbot,  40  jN.  Y.  76  0869),  alBrming 
60  Barb.  458  a867). 

So  when  a  guardian  invests  In  securities  not  ap- 
proved by  the  probate  court,  he  may  be  ofaarged 
with  such  amounts  of  mterest  or  principal  as  he 
has  actually  collected  with  simple  interest  for  the 
term  during  which  mterest  was  not  collected,  or, 
at  the  option  of  the  heir,  with  the  principal  sum 
Invested  with  interest  upon  annual  balances,  com- 
puted as  provided  for  in  the  statute  with  relation 
to  general  accounting.  Sanderson  v.  Sandenon,  17 
Fla.  820  (1880). 

And  in  Lukens*S  App.,  7  Watts  *  8.  48  t\SU\  in 
which  the  guardian  Invested  the  funds  of  the  ward 
in  bank  stock  io  his  own  name,  which  depreciated 
in  price,  and  was  transferred  to  the  ward  when  Fhe 
attained  her  majority  at  the  price  for  which  the 
guardian  purchased  it,  it  was  said  to  be  a  case  in 
which  compound  interest  might  properly  be 
charged,  but  the  case  was  disposed  of  by  charging 
the  guardian  with  the  dilTerenoe  between  the  mar- 
ket value  of  the  stock  at  the  time  of  its  purchase 
and  that  at  the  time  It  was  transferred  to  the  ward. 

For  investments  in  violation  of  statute,  see 
infra,  IV.  J. 

g.  Unnee£taair1lu  caaing  inUivaimenL 
Where  executors  and  trustees  have  violated  their 
trust  by  selling  out  stock,  and  lend  the  proceeds  to 
their  friends  upon  personal  security,  charging 
themselves  with  the  dividends  as  before,  the  bene- 
ficiaries have  an  option  to  have  the  stocks  replaced 
or  the  money  produced  by  the  sales  with  interest 
at  5  per  cent  or  more  if  more  has  been  made  by  lti 
and  the  costs  occasioned  by  their  mIsconduoL  Fd- 
cock  V.  Reddington,  5  Yes.  Jr.  7M  OSOI). 

And  an  executor  in  trust  formfants,  who  onneo- 
essarily  calls  in  the  trust  fund  which  was  mvested 
on  good  security  at  5  per  cent  interest,  and  keeps 
large  balances  in  his  hands,  using  them  as  bis  own, 
is  chargeable  with  interest  at  6  per  oent  and  the 
oosts  of  the  proceeding  for  an  accounting.  Mosley 
V.  Ward,  11  Yes.  Jr.  681 0806). 

So  an  administrator,  who,  without  reason,  bad 
sold  out  stock  specifically  bequeathed  to  an  Infanti 
retaining  the  proceeds  after  an  order  for  payment, 
was  charged  with  compound  interest  at  the  rate  of 
4  per  cent  per  annum  with  annual  rests  from  the 
date  of  the  sale  to  the  date  of  the  decree.  Walrond 
V.  Walrood, »  Beav.  586  (1861). 
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reports  returned  and  approved  by  the  court. 
when  the  partnership  affairs  were  closed  out, 
in  1888,  and  the  estate  received  therefrom 
$4, 350,  the  funds  of  the  estate  reached  said 
Bum  of  $19,818.43,  as  shown  by  the  eighth 
annual  report,  returned  that  year,  and  ap- 
proved by  the  probate  court.  The  next 
annual  report,  returned  in  1884,  shows  a 
balance  of  $18,425  on  hand.  Out  of  this 
sum,  in  addition  to  other  demands,  there  was 
paid  to  the  eldest  child,  March  6,  1885. 
the  sum  of  $4,534,  on  her  arriving  at  the  age 
of  majority.  The  annual  report  for  the  year 
1885,  after  sach  payment,  shows  a  balance 
of  $11,980.  Thereafter  the  annual  reports 
show  that  the  funds  of  said  estate  declined 
in  amount,  from  year  to  year,  by  disburse- 
ment of  annuities,  current  expenses,  and  the 
payment  of  two  additional  legacies  to  the 
second  and  tiiird  of  said  minor  children, 


resfjectively,  as  they  arrived  at  adult  age, 
until  1891,  when,  as  the  report  for  that  year 
shows,  the  funds  of  said  estate  were  practi- 
cally exhausted.  The  funds  of  said  estate 
were  not  invested  in  government  securities, 
as  directed  by  the  testator  in  the  will.  The 
circumstances  which  are  claimed  to  have 
justified  the  court  in  ordering  a  departure 
from  the  provision  of  the  will  in  that  respect, 
as  disclosed  by  the  record,  appear  to  be  as 
follows:  That  the  investment  of  the  funds 
in  United  States  government  securities  at  the 
time  in  question  would  have  required  the 
payment  of  about  $3, 000  premium.  That  said 
premium  would,  of  course,  have  reduced  the 
funds  of  the  estate  by  that  amount ;  and  that, 
with  such  reduction  of  the  fund,  the  annual 
income  from  investment  of  the  remainder  in 
government  securities  would,  according  to 
the  testimony,  have  been  at  the  rate  of  5  per 


h.  NeaUet  in  vHnding  up  or  paying  over. 

Executors,  trustees,  etc.,  are  not  upually  held  li- 
able for  anytblDir  more  than  simple  Interest  for 
mere  neglect  in  winding  up  the  trust  or  payinR 
over  to  the  persons  entitled  to  payment,  unless  they 
have  received  more. 

This  was  held  with  reference  to  neglect  to  pay 
over  by  executors  and  administrators,  in  Black  v. 
Blakeley,  2  HcGord,  Eq.  1  (1827). 

And  in  Re  McCali*8  Estate,  1  Ashm.  857  aS80),  it 
was  held  that  an  administrator  is  not  chargeable 
with  compound  interest  upon  balances  remaining 
in  his  bands  after  the  expiration  of  the  first  year. 

So  a  trustee  is  not  liable  to  pay  compound  in- 
terest for  a  mere  failure  to  pay  over  trust  funds, 
without  any  breach  or  abuse  of  his  trust,  when  it 
does  not  appear  that  he  used  them  or  made  any 
profit  from  theoL  Price  v.  Holman«  186  N.  Y.  124 
(WB2). 

And  an  executor  wHl  not  be  charged  therewith 
for  delay  in  paying  over  funds  of  the  estate  caused 
by  bis  disputing  the  claim  of  the  person  entitled 
thereto,  where  more  was  claimed  than  the  claimant 
was  entitled  to.    Iltld, 

Or  on  the  value  of  land  of  his  testator,  which  he 
has  failed  to  reduce  to  possession,  where  adverse 
possession  thereof  was  taken  by  others  soon  after 
testator^s  death,  and  he  has  at  no  time  bad  funds  in 
bis  bands  with  which  to  prosecute  a  claim  for  its 
recovery.    Wheeler  v.  Bolton,  OS  Gal.  150  (1801), 

And  the  treasurer  of  a  corporation,  who  fails  to 
pay  over  to  it  moneys  which  he  has  collected,  if*  not 
liable  In  equity  for  more  than  6  per  cent  interest 
thereon,  where  the  bill  does  not  seek  to  recover  the 
profits  he  has  made  though  the  oorpo ration  was 
thereby  compelled  to  borrow  money  and  to  pay  a 
greater  rate  therefor  than  6  per  cent^  Parker  v. 
Nlcketson,  187  Mass.  487  (1884). 

So  a  delay  in  the  payment  of  legacies  from  June 
to  September  of  the  same  year  out  of  a  fund  paid 
by  executoiB  to  themselves  as  trustees  for  that  pur- 
pose, followed  by  a  delay  caused  by  the  pendency 
of  an  action  then  brought,  during  which  the  funds 
were  kept  Invested  by  making  call  loans  at  the 
usual  rates,  the  pendency  of  such  action  preventing 
permanent  loans,  is  not  a  sufficient  ground  for 
oharging  the  trustees  with  compound  interest 
Ames  V.  Soudder,  U  Mo.  App.  168  (1881),  88  Mo.  180 


Ames  V.  Soudder,  supra,  distinguishes  Re  Davis^S 
BMate,  (B  Mo.  460  (1876),  under  heading.  Use  and  ad- 
*"^ur6  0/  trust /imd,  upon  the  ground  that  in  that 
.  case  the  executor  had  in  band  a  large  surplus  which 
he  kept  for  three  years  after  the  debts  of  the  estate 
had  been  paid,  mingling  the  mooey  with  his  own 
and  using  tt  for  his  own  benefit,  while  in  the  suit  at 


bar  the  executors  were  prevented  from  making 
permanent  Investments  by  the  pendency  of  the 
suit  and  so  invested  by  making  call  loans  at  the 
current  rate  for  such  transactions. 

And  in  Eoglish  v.  Harvey,  2  Rawle,  S06  a880),  it 
was  held  that  an  executor  or  guardian  is  liable  for 
the  Interest  which  actually  comes  to  his  hands  only« 
and  cannot  be  charged  with  compound  interest  for 
neglect  to  put  it  out  or  pay  it  over. 

So  in  Nelson  v.  Hagerstown  Bank,  27  Md.  61  (1807), 
it  was  held  that  a  trustee  for  the  benefit  of  cred- 
itors, who  withholds  trust  funds  from  parties  to 
whom  they  are  due  because  of  an  alleged  lien 
chiimed  under  a  defectively  executed  InRtrumeot 
afterwards  held  to  constitute  evidence  of  a  more 
general  Indebtedness  of  the  estate  only,  is  only  an- 
swerable for  the  amount  of  interest  received  by 
him. 

But  he  must  make  the  estate  good  and  may  be 
charged  with  compound  Interest  where  other  der- 
elictions of  duty  concur  with  the  failure  to  dose 
up  or  pay  over. 

Thus,  an  executor  who  permits  debts  bearing  6 
per  cent  interest  to  run  on  where  he  has  in  his 
hands  a  fun4  with  which  to  pay  them  is  chargeable 
with  in  terest  at  that  rate.  Hall  v.  Hallet,  1  Oox,  Ch. 
Gas.  Id4  (17841. 

And  an  administrator  who  sold  property  of  the 
estate  on  credit,  receiving  notes  of  solvent  persons 
therefor,  some  of  which  were  paid  and  the  makers 
of  the  others  remaining  solvent  for  several  years, 
during  which  they  might  have  been  collected  and 
the  estate  dosed,  may  be  properly  charged  with 
compound  Interest  upon  the  amount  uncollected 
upon  a  forced  settlement  made  fifteen  years  after- 
ward.    Scott  v.  Crews,  72  Mo.  261  (1880). 

And  an  assignee  for  the  benefit  of  creditors  is 
properly  charged  with  compound  Interest  annually 
on  an  amount  found  due  by  him  on  the  filing  of 
his  final  report  during  adelay  which  was  primarily 
caused  by  his  failure  to  render  a  correct  account 
of  the  affairs  of  the  estate,  especially  when  the  de- 
lay could  have  been  avoided  by  his  disbursing  the 
money  among  the  creditors  as  it  was  his  duty  to  do 
under  Mo.  Rev.  Stat.  1870, 1 887.  Re  Murdoch  (Mo.) 
81  &W.  Rep.  049  (1806). 

And  in  Treves  v.  Townshend,  1  Bro.  €!h.  886, 1 
Ck>x,  Ch.  Gas.  60  (1784),  it  was  held  that  the  assignee 
of  a  bankrupt  who  kept  money  of  the  assigned  es- 
tate in  his  hands  for  several  years  making  no  divi- 
dend thereon  for  the  estate,  was  chargeable  there- 
with with  6  per  cent  interest. 

So  an  administrator  who  makes  but  a  partial  dis- 
tribution, retaining  a  large  sum  In  his  own  bands 
on  unfounded  pretences  for  nearly  forty  years,  the 
suit  for  an  accounting  having  been  protracted  in  a 
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cent  interest  durioff  the  flnt  part  of  the  ad- 
ministration, whidi  rate  was  reduced  to  4 
per  cent  durinjo;  the  latter  part  of  that  period ; 
bat,  considering  the  sacrifice  of  premiam, 
the  rate  of  interest  derived  from  said  invest- 
ment would  have  been,  on  the  whole,  about 
8^  per  cent.  That  the  income  thus  obtainable, 
as  was  plain,  would  fall  far  short  of  sufficient 
to  meet  the  required  annuities  and  other 
demands  upon  the  funds  of  said  estate. 
That  from  these  conditions,  apparent  at  the 
beginning  of  the  administration,  as  well  as 
at  all  times  thereafter,  it  was  manifest  that 
to  carry  out  the  provisions  of  the  will  requir- 
ing such  funds  to  be  placed  in  government 
securities,  and  only  the  interest  derived  there- 
from used,  as  was  evidently  contemplated  by 
the  testator,  and  at  the  same  time  carry  out 
the  other  provisions  of  the  will  as  to  the 
maintenance  of  the  family,  was  impossible. 


because  the  amount  lequiied  for  the  main- 
tenance of  the  family  alone  was  $2,400  oer 
year,  in  monchiv  installments,  for  tlie  tint 
five  years,  and  thereafter  $3,000  per  year,  in 
monthly  installments,  for  four  and  one-half 
years,    until    the  eldest  child   beceme  of 


a^e,  which  would  require,  daring  the  first 
nine  and  one- half  vears  of  the  administrm- 
tion,  the  payment  of  $25,600  for  maintenanos 


of  the  widow  and  children ;  and,  if  this  bad 
been  the  only  demand  on  the  funds  of  said 
estate,  it  was  manifestly  imiKMsible  to  put 
the  estate  funds,  available  at  any  time,  into 
government  securities,  and  leave  the  same  in 
such  investment,  and  make  those  paymeotiL 
That,  if  the  funds  of  the  estate  had  been  in- 
vested in  government  securities,  it  would 
have  been  necessary  for  the  executor  to  sell 
and  convert  into  money,  from  time  to  time, 
sufficient  thereof  to  raise  funds,  in  Addition 


great  measure  by  his  fault,  Is  charsreable,  notwltb- 
gtandloK  the  lapse  of  twenty  yean  before  effectual 
suit  was  brought  for  an  accountinK,  with  full  legal 
interest  on  the  fund  remalniuff  undistributed  dur- 
ing the  whole  period  of  retention,  with  the  costs 
of  the  suit  suheequent  to  the  original  decree,  the 
account  to  be  token  with  annual  rests  with  Interest 
to  be  charged  on  annual  balances.  Stacpoole  v- 
Stacpoole,  A  Dow,  P.  C.  800  asitt). 

And  an  executor  who,  acting  as  snob,  pays  him- 
self a  debt  claimed  to  be  due  him  personally  from 
the  estate,  which  claim  Is  afterwards  disallowed  on 
appeal,  is  chargeable  with  simple  interest  on  the 
amount  thereof  during  the  time  the  matter  was  in 
litigation,  and  with  compound  interest  thereafter 
tintil  paid.    Clement*s  App.  40  Conn.  619  (1882). 

An  executor  having  a  large  available  balance  in 
his  bands  more  than  sufficient  to  pay  all  legaoles, 
who  pays  but  few  of  them,  and  sells  stock  and  de- 
posits the  mooeys  in  bank  with  his  own,  is  guilty 
of  a  direct  breach  of  trust  for  which  be  is  charge- 
able with  .6  per  cent  interest  with  annual  rests, 
where  he  was  engaged  in  trade,  though  be  claims 
that  he  did  not  employ  any  portion  of  the  moneys 
in  trade.   Williams  v.  Powell,  15  Beav.  401  (1852). 

L  Nonperformanee  c/  trusts  for  oeeumttf ofion. 

The  liability  of  executors,  trustees,  etc.,  for  com- 
pound interest,  or  for  such  interest  as  should  have 
been  made,  for  noncompllaace  with  the  require- 
•ments  of  a  trust  for  accumulation  when  they  make 
use  of  the  trust  fund  for  their  own  beueflt  and 
give  no  account  of  the  profits  made  by  them, 
would  seem  to  be  beyond  question. 

Thus  the  rule  that  compound  interest  should  be 
billowed  in  such  case  was  laid  down  in  Perkins  v. 
Hollister,  GO  Yt.  848  (1887),  and  the  same  was  held  in 
Spencer  v.  Popham,  5  Bedf.  426  (1881);  McKnIght  v. 
Walsh,  24  N.  J.  Bq.  408  (1878),  28N.  J.  Bq.  138  (1872). 

So  an  executor  of  a  will  directing  the  Id  vestment 
-of  a  fourth  part  of  the  testator^s  estate  for  the 
benefit  of  a  daughter  and  the  payment  semian- 
nually of  a  part  of  the  income  thereof,  the  other 
three  fourths  going  to  the  executor,  who  kept  no 
•separate  trust  fund  and  mingled  the  trust  property 
with  his  own,  and  used  It  for  bis  own  profit,  and 
managed  the  estate  as  though  ha  owned  it,  ignor- 
ing her  rights  and  paying  her  nothing  on  account 
thereof,  and  keeping  no  account  with  her,  is  prop- 
-erly  chargeable  with  interest  upon  the  trust  fund 
at  the  legal  rate  computed  with  annual  rests. 
<3ook  V.  Lowry,  28  Hun,  20  (1888). 

And  a  trustee  of  a  trust  fund  consisting  of  a  debt 
due  from  a  firm  of  which  he  was  a  member,  who 
disobeys  a  positive  direction  to  call  in  the  trust 
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fund  upon  the  death  of  the  mother  of  the 
ciaries,  and  Invest  it  in  the  trusts  of  the  settlemeBt. 
where  it  would  have  produced  compound  Interest* 
and  permits  it  to  remain  in  the  buafnees  of  his 
firm  for  a  long  time,  is  chargeable  with  com  pound 
interest  at  5  per  cent  with  annual  rests.  Jones  v. 
Foxali,  16  Beav.  888, 21  L.  J.  Ch.  726  a8fl2). 

And  an  executor,  who  collects  and  applloa  to  his 
own  use  all  the  interest  on  $1,000  directed  to  be  in- 
vested as  a  legacy,  should  be  charged  interest  on 
each  $1,000  interest  collected  by  him  from  the  ttme 
of  its  reception,  whether  it  beintercet  upon  the 
principal  or  upon  previously  accumulated  Inter- 
est, as  when  the  Interest  had  accumulated  to  that 
sum  there  could  be  no  excuse  for  not  investing  it. 
Male  V.  Williams,  48  N.  J.  Bq.  88  (1801). 

So  in  Binggold  v.  Ringgold,  1  Harr.  ft  G.  11,  tB 
Am.  Dec  260  (1886),  It  was  held  that  compound  in- 
terest will  be  allowed  against  a  trustee  where  he  is 
directed  to  invest  funds  and  reinvest  the  dividends, 
or  where  the  trust  directs  an  accumulation  and  the 
trustee  has  used  the  funds. 

And  in  Crackett  v.  Bethnne,  1  Jac.  ft  W.  668  (IflBOi, 
in  which  an  executor,  who  was  directed  to  lay  out 
teetator*8  personalty  in  funds,  unnecessarily  sold 
out  stock,  keeping  large  balances  in  his  hands  and 
resisted  payment  of  debts  by  a  false  pretense  of 
outstanding  demands,  he  was  charged  with  5  per 
cent  interest,  but  the  court  held  that  it  was  not  a 
case  for  rests. 

So  an  executor  underawill  dlrectiogan  moeama- 
lation,  who  renders  no  account  of  the  dlaposition 
of  the  fund  or  what  he  received.  Is  chargeable, 
after  allowing  six  months  for  receipt  and  Invest- 
ment, with  annual  interest  on  the  inrincipal  sum 
and  upon  the  annual  amounts  of  interest  from  the 
time  they  fall  due  while  the  capital  remains  In  his 
hands.    Yoorhees  v.  Stoothoft,  11 N.  J.  L.  171  (1880^ 

And  in  Raphael  v.  Boehm,  11  Yes.  Jr.  flB  a8Q5).  an 
executor  directed  not  to  derive  any  advantage 
from  keeping  money  in  his  hands  without  aooonnt- 
Ing  for  legal  interest  and  to  accumulate  for  the  ben- 
efit of  the  eeaiiU  que  trust,  who  used  the  funds  for 
his  own  benefit,  was  charged  with  5  per  oent  on  all 
sums  received  by  him  computed  with  semiannual 
rests,  the  court  saying  that  an  exeoutor  directed 
by  the  will  to  accumulate  cannot  account  as  if  the 
money  had  been  laid  out  in  the  nuuiner  directed, 
if  it  was  not  so  laid  out,  or  if  it  was  so  laid  out  and 
he  had  sold  out  at  an  advance. 

And  that  ruling  was  reaffirmed  and  approved  In 
Raphael  v.  Boehm^  18  Yes.  Jr.  407, 600  (1807). 

So  compound  Interest  may  be  charged  wheie  a 
guardian  or  trustee  is  directed  by  the  will  of  the 
testator  creating  the  trust  to  place  the  trust  funds 
at  Interest  and  upon  the  receipt  of  such  interest  to 
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te  the  Income,  to  p^y  the  amiQltiM  and  other 
demands  <a  said  estate.  That  therefore  it 
appeared  Impossible  for  the  execntor,  or  any 
person  charged  with  the  ezecation  of  said 
will,  to  carry  oat  the  provisions  thereof, 
and  that  to  attempt  sucn  procedure  would 
bmve  been  inexpedient^  in  view  of  the  necessi- 
ties of  the  family. 

In  view  of  these  conditions,  as  appears 
from  the  record,  soon  after  the  return  of  the 
appraisement  and  inventory,  on  July  21, 
1875,  an  application  was  presented  to  the 
probate  court  having  jurisdiction  of  said 
estate,  setting  forth  that  the  funds  thereof, 
as  shown  by  the  inventory  and  appraisement, 
amounting  to  about  $18, 000,  were  on  deposit 
in  the  First  National  Bank,  People's  Na- 
tional Bank,  and  L.  II.  Hershfleld  &  Bro.  's 
Bank,  of  the 
where  the  decedent 


city  of  Helena,  respectively, 
Kient  had  deposited  the  same  in 


his  lifetime,  drawing  interest  at  the  rate  of 
13  per  cent  per  annum,  and  askins  the  court 
to  make  an  order  **  directing  said  money  to 
remain  in  said  banks,  respectively,  on  in- 
terest, during  the  term  of  the  administration 
of  said  estate,  or,  at  the  option  of  said  ex- 
ecutor, during  said  term;"  whereupon  the 
court,  after  consideration  of  said  application, 
made  an  order  ''that  the  reouest  of  said  peti- 
tioner be  granted ;  that  the  deposits,  on  time» 
of  such  moneys  of  said  estate,  drawing  in- 
terest for  the  estate  in  such  banks,  be,  and 
is  hereby,  approved."  Thereafter  the  ad- 
ministration of  the  executor  proceeded  from 
year  to  year  during  the  course  of  sixteen 
years,  with  annual  accounts  returned  into 
court,  verified  by  the  affidavit  of  the  executor, 
showing,  in  detail,  receipts  and  disburse- 
ments In  respect  to  said  estate.  Such  ac- 
counts appear  to  have  been  considered  and 


pat  It  oat  a^fo  at  Interest  In  like  manner,  etc., 
which  he  wllful]y  falls  to  do,  when  to  do  it  would 
have  been  practicable.  Dtetum  In  Lakens*S  App. 
r  WattB&B.48(184i). 

Many  of  the  oeses  have  gone  farther,  however, 
and  adopted  the  rule  that  the  trustee  Is  liable  for 
compound  interest,  or  such  interest  as  should  have 
been  made,  for  faUnre  to  execute  an  express  trust 
to  accumulate,  thouirh  he  did  not  use  the  trut t 
fund  and  without  ref erenoe  to  the  question  of  his 
Intention. 

Tbis  was  ezpreMly  held  in  Klnff  v.  Talbot,  60 
Barb.  468  (1807). 

And  tai  Knott  v.  Gottee,  10  Beav.  77, 16  Jar.  788 
(1869,  it  was  held  that  a  trustee  directed  to  aconmu- 
iate,  who  makes  an  unauthorised  and  improper  in- 
vestment, hut  retains  no  benefit  to  himself,  is 
ebargeable  with  4  per  cent  interest  with  annual 


And  in  SaHsbury  v.  Oolt,  07  N.  J.  Bq.  48S  (187^,  a 
fallore  bv  executors  against  the  testator's  Inten- 
tion to  separate  a  legacy  from  the  estate  and  in- 
vest  it  wss  held  to  be  such  a  violation  of  trust  as 
will  justify  charging  them  with  compound  in- 
terest. 

And  In  Hough  v.  flarvey,  71IIL  7S  (1919),  In  which 
the  executor  who  was  authorised  to  sell  real  estate 
and  invest  the  proceeds  for  the  benefit  of  the  devl- 
aees  held  the  money  realized  without  making  any 
investment  or  rendering  the  annual  account  re- 
quired by  law.  but  it  did  not  appear  thatihe  had 
used  the  money  or  pat  it  out  at  interest  on  his  own 
account,  an  allowance  of  10  per  cent  was  refused 
and  one  of  6  per  cent  with  annual  rests  wss  made. 

So  it  is  the  duty  of  executors  of  a  will,  giving  a 
legacy  to  an  Infant  to  be  put  out  on  bond  and 
mortgage  and  paid  when  the  infant  attains  his  ma- 
jority with  the  interest  accruing  thereon,  to  com- 
pound the  interest  by  also  investing  it  as  soon  as 
practicable,  and  when  one  of  them  lends  the  money 
set  apart  for  the  legacy  to  the  other  on  insufficient 
security,  he  Is  liable  for  the  amount  with  com- 
pound interest,  and  such  liability  is  not  slfeoted 
lyy  the  fact  that  he  stated  such  investment  In  his 
aooount  to  the  orphan's  court.  Perrlne  v.  Petty, 
64  N.  J.  Bq.  188(1881). 

And  executors  direotedby  testator^S  will  to  sell 
his  bmds  and  Invest  the  proceeds  in  bank  stock  or 
such  other  property  as  they  may  deem  most  advan- 
tageous to  his  chUdren,  who  sell  the  lands,  but  do 
not  Invest  the  proceeds,  but  account  therefor  in 
money,  are  chargeable  with  Interest  on  the  annual 
balances  In  their  hands,  and  their  disbursements 
should  be  defrayed  from  the  interest  thus  accruing. 
Oarrett  v.  Oarr,  8  Leigh,  407  (1888). 

do  executors  directed  to  sell  the  whole'estate  on 
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a  credit  of  one,  two,  and  three  years,  and  invest 
the  proceeds  ra  stock  to  accumulate  antil  certain 
of  the  legatees  should  coioe  of  age,  who  sell  the 
property  but  fail  to  make  any  Investment  Id  stoek 
and  return  no  account  of  their  administration,  are 
chargeable  with  the  whole  amount  of  the  sale  with 
Interest  until  the  payments  become  due,  after 
which  the  Interests  should  be  compounded  with 
annual  rests.  Bdmonds  v.  Crenshaw,  Harp.  Bq.  884 
(1884). 

And  exeontois  who  are  also  legatees,  who  are  di- 
rected by  the  will  to  apply  the  interest  on  a  legacy 
to  the  use  of  a  legatee  annually,  will  be  charged 
with  Interest  on  the  arrears  of  interest  due  on  such 
legacy,  when  at  their  req  uest  the  court  suffered  it  to 
remain  In  their  hands  becailbe  the  estate  was 
much  In  debt.  Bowles  v.  Drayton,  1  Desauss. 
Bq.  480,  1  Am.  Deo.  680  (1796). 

So  In  Dornford  v.  Domford,  U  Yes.  Jr.  157  (1806|, 
It  was  held  that  the  estate  of  an  executor  In  trust 
with  a  direotlon  to  accumulate,  who  retains  the 
funds  of  the  estate  and  becomes  bankrupt.  Is 
chargeable  with  Interest  at  6  per  cent  with  periodi- 
cal rests. 

But  in  Tebbs  v.  Carpenter,  1  Madd.  880  (ISdB),  IS 
was  said  that  In  Domford' v.  Domford,  ntpra^  com* 
pound  Interest  was  not  directed. 

8o  trustees  to  whom  a  debt  was  assigned  in  trqsS 
to  cell  in  an  Investment  in  Indian  securities  and 
accumulate,  who  neglected  to  take  proper  steps  to 
call  In  the  fund,  and  the  debtor  became  insolvent 
and  a  considerable  portion  of  the  debt  was  lost,  are 
chargeable  with  the  amount  lost,  and  should  make 
good  the  accumulation  which  would  have  been 
produced,  and  pay  the  costs  of  the  proceeding  for 
an  accounting.  Byrne  v.  Noroott,  18  Beav.  888 
(1861). 

And  in  Wflson  v.  Peaks,  8  Jur.  N.  S.  166  (1886X  IS 
was  held  that  a  trustee  of  an  express  trust  to  ao- 
cumulate  a  legacy  at  compound  interest  for 
twenty-five  years  Is  chargeable  with  Interest  at  4 
per  cent,  which  is  the  usual  rate  which  should  be 
compounded  until  the  expiration  of  twenty-one 
years,  after  which  simple  Interest  only  should  be 
^allowed. 

Wilson  V.  Peake,  mtprot  however.  Is  distinguished 
and  explained  in  Be  Bmmet*s  Brtiste,  L.  B.  17  Ch, 
Div.  148,  60  L.  J.  Oh.  841,  44  L.  T.  K.  8.  172,  88 
Week.  Bep.  4640881),  the  court  saying  that  that  case 
must  be  viewed  with  reference  to  its  own  tacts,  and 
particularly  to  the  trust  for  accumulation  which 
came  to  an  end  through  the  operation  of  the  Thel- 
lusson  Act,  by  which  the  aconmulation  could  go  no 
further  than  the  twenty-one  years,  and  that  was 
the  foundation  of  the  Judgment. 

And  in  the  hitteroase  it  was  held  that  a  trustee 
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approved  by  the  probate  oonrt,  as  provided 
Id  the  Probate  Practice  Act  (sections  260- 
270)  ;  but  in  this  proceeding  tnose  accounts 
were  all  open  to  any  (question  which  the  pe- 
titioner desired  to  raise  against  them  (Fto- 
bate  Practice  Act,  §  269).  Under  this  priv- 
liege  a  large  number  of  specifications  were 
formulated,  and  filed  in  this  proceeding, 
contesting  the  correctness  and  good  faith  of 
said  accounts.  The  evidence  shows,  how- 
ever, that  there  was  no  attempt  to  sustain 
these  charges  by  proof,  with  but  one  excep- 
tion, and  that  was  in  respect  to  an  item  of 
$400  credited  in  one  of  the  executor's  annual 
accounts  for  money  claimed  to  have  been  paid 
out,  on  behalf  of  the  estate,  to  a  person  em- 
ployed at  the  partnership  ranch  of  testator 
and  said  M.  A.  Price,  as  housekeeper.  In 
this  single  attack  upon  the  integrity  of  the 
executor's  accounts,  the  court  below  found 


against  the  accusation ;  and  the  evideiioe,  u 
reported  in  the  record,  appears  to  be  over- 
whelmlnely  in  favor  of  the  executor ;  to  that, 
as  a  resuft  of  opening  to  the  assaults  of  pe- 
titioner the  sixteenth  annual  accounts  re- 
turned, from  time  to  time,  by  the  executor, 
and  approved  by  the  probate  court,  such  ac- 
counts appear  to  stand  unimp^udied  in  every 
item.  These  accounts  are  in  the  record  be- 
fore us,  and,  after  approval  by  the  court,  are, 
by  statute,  made  evidence  of  their  showing, 
subject,  however,  to  be  impeached  on  beiDg 
opened  to  contest.  IHd.  But,  after  passing 
through  such  contest  without  any  disparase- 
ment,  such  accountings  must,  with  more 
force,  be  considered  as  evidence  of  the  show- 
ing therein  made.  Therefore,  the  result  of 
the  management  of  said  estate  by  the  execu- 
tor, herein  set  down,  is  taken  from  said  ac- 
counts, wherefiom  it  appears  that  during 


mider  a  will  holding  a  fund  which,  after  the  deter- 
mination of  a  life  interest,  he  is  directed  to  trans- 
fer and  pay  to  a  child  upon  his  attaininsr  his 
majority,  and  in  case  of  the  expiration  of  the  life 
Interest  to  apply  the  income  to  the  support  and 
education  of  the  minor,  who  retained  the  fund  after 
the  child  reached  bis  majority  without  making  any 
arrangement  with  him,  or  explaining  his  rights, 
the  life  estate  having  previously  determined,  will 
be  deemed  to  have  continued  to  hold  the  fund  upon 
the  same  trusts  and  with  the  same  obligation  to 
accumulate,  and  Is  accountable  therefor  with  com- 
pound Interest. 

This  doctrine,  however,  is  not  universal,  and 
seems  to  have  been  repudiated  by  some  of  the  cases 
which  have  adopt^  the  rule  that  failure  to  obey  a 
direction  to  accumulate,  with  nothing more,ia mere 
negligence  and  not  misfeasance. 

Thus  In  Tebbs  v.  Carpenter,  1  Hadd.  200  a806),  it 
was  held  that  an  executor  directed  by  testator's 
will  ta  put  the  funds  of  the  estate,  after  payment 
of  expenses  and  a  designated  annuity,  out  Into  4 
per  cents  for  the  purpose  of  accumulation  and  dl- 
▼Ision,  who  fails  to  do  so,  but  makes  no  use  of  and 
acquires  no  benefit  from  the  trust  fund,  is  guilty  of 
negligence  only,  and  not  of  such  misfeasance  as 
will  warrant  a  charge  ot  more  than  the  usual  rate 
of  Interest  against  him. 

'  And  in  Amiss  v.  HaU,  8  Jur.  N.  8.  684  (1867),  a 
trustee  under  a  will  containing  a  direction  to  ac- 
cumulate, with  which  he  did  not  comply,  was 
charged  with  simple  Interest  at  4  per  cent  from 
one  year  after  testator's  decease. 

So  in  English  v.  Harvey,  2  Rawie,  806  (1880),  It  was 
held  that  an  executor  directed  by  the  testator^s 
will  to  put  the  trust  fund  at  interest  for  the  benefit 
of  the  legatee,  and  to  put  the  surplus  at  Interest 
and  accumulate  it  after  paying  for  his  support  and 
education,  who  fails  to  do  so,  is  not  chargeable 
with  compound  interest,  but  only  with  the  amount 
of  interest  actually  received. 

And  in  Freeman  v.  Freeman,  4  Redf.  211  (1880),  It 
was  held  that  executors  directed  to  Invest  a  trust 
fund  in  bonds  and  mortgages  In  a  particular  state 
and  locality,  who  with  the  consent  of  the  benefi- 
ciaries took  a  mortgage  upon  property  in  another 
state,  which  was  passed  to  testator's  daughter  by 
his  win,  which  was  not  recorded  in  the  latter  state, 
thus  constituting  a  defect  of  title,  are  not  charge- 
able with  compound  interest  upon  the  amount  in- 
vested when  they  acted  in  good  faith. 

So  in  Wilmerdlng  v.  McKesson,  108  N.  Y.  329  (1886), 
In  which  a  trust  was  created  by  will  directing  the 
separate  investment  of  the  trust  fund,  and  the  sur- 
viving members  of  the  firm  of  which  the  deceased 
and  one  of  the  trustees  under  the  will  were  mem- 
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bers  continued,  retaining  the  books,  papers,  and  se- 
curities belonging  to  the  estate,  and  moneys  rea- 
lized from  the  estate  were  received  by  the  surrlvins 
partners  with  the  knowledge  of  theootrastee.  who 
was  not  a  partner,  and  used  in  the  business,  after 
which  the  firm  failed  and  the  funds  of  the  estate 
were  lost,  an  allowance  of  compound  Interest 
against  the  cotrustee,  who  was  innocent  of  wrong- 
ful intention,  was  denied,  and  be  was  only  charged 
with  interest  at  6  per  cent. 

And  In  Ringgold  v.  Ringgold,  1  Harr.  &  G.  11,  M 
Am.  Deo.  266  (1826),  it  was  held  that  trustees  author- 
ized to  sell  real  estate  and  Invest  the  proceeds  in 
stock,  who,  instead  of  doing  so,  exchange  It  for 
other  real  estate,  will  not  be  charged  with  com- 
pound Interest  on  the  value  thereof  when  they 
acted  In  good  fblth  with  no  view  of  reaping  any 
benefit  to  themselves. 

And  in  Mousley  v.  Oarr,  4  Beav.  48, 10  Ij.  J.  Ch.  N. 
S.  860  (1841),  it  was  held  that  a  tenant  for  life  who 
was  also  trustee  under  the  trusts  of  a  doabtfol  wilt 
who  neglected  to  make  proper  Investments  of  the 
trust  fund,  but  who  did  not  know  that  It  was  a 
trust  fund  which  It  was  bis  duty  to  Invest,  should 
be  charged  with  Interest  at  4  per  oent  only,  witboni 
costs. 

So  the  executor  or  other  trustee  will  not  be 
charged  with  compound  Interest  when  to  carry 
out  the  directions  of  the  trust  would  have  been 
Impossible  or  impracticable. 

Thus,  simple  Interest  only  wUl  be  allowed  against 
executors  who  have  converted  a  fond  in  their 
bands  to  their  own  use,  where  it  does  not  appear 
that,  and  it  Is  doubtful  if.  It  could  have  been  oom- 
pounded  as  the  will  directed.  Cranson  v.  Wilsey. 
71  Mich.  856  (1888). 

And  a  guardian  directed  to  put  the  surplus  in- 
come of  the  estate  from  year  to  year  at  Interest  on 
good  security,  who  falls  to  do  so  but  mingles  soct 
surplus  with  his  own  funds  and  uses  it  a  part  of  thf 
time  In  his  busmess,  will  not  be  charged  with  com- 
pound interest,  where  the  yearly  balances  were  sc 
smali  that  proper  m  vestments  in  the  mode  provided 
by  them  were  not  often  afforded,  and  it  does  not 
appear  that  any  suitable  opportunity  to  Invest  ever 
came  to  his  notice.  Bapalje  v.  HaU,  1  Sandf.  Cb- 
890(1844). 

And  an  exeoutor  will  not  be  charged  with  com- 
pound Interest  for  neglecting  to  Invest  Interest  ac- 
cruing on  funds  of  the  estate  received  by  him,  an- 
nually, according  to  the  directions  of  the  will. 
where  he  states  in  bis  account  that  he  has  tried  to 
keep  the  fund,  together  with  the  accumulated  io- 
terest,  invested  as  required  by  the  will,  but  has  not 
been  able  to  do  so  except  as  stated  in  the  account 
and  there  is  nothing  to  disprove  the  aUegatlon  '^^ 
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iaul  period  the  executor  accounted  for  $56,- 
«.u9.96  deriyed  from  said  estate,  including 
accumulationa  by  way  of  interest  on  tbe  funds 
on  band,  from  time  to  time.  Out  of  this  it 
is  claimed  by  tbe  executor,  and  not  disputed, 
that  he  paid  to  the  widow  and  minor  chil- 
dren, and  to  the  three  children  first  arrivini; 
at  the  affe  of  majority,  annuities  and  legacies 
amounting  to  $45, 288. 61, and  that  the  liabili- 
ties of  the  estate,  as  shown  bv  the  annual  re- 
ports and  accounts,  approved  by  tbe  probate 
court,  consumed  the  rest  of  the  funds  of  said  es- 
tate. Tbe  increase  of  said  estate,  during  ad- 
ministration, shown  in  this  result,  was  largely 
by  way  of  interest  on  the  funds  on  hand  Fiom 
year  to  year.  From  this  source  the  increase 
appears  to  have  amounted  to  between  $14,000 
and  $15,000.  The  interest  is  returned  in 
gross  sums  in  the  annual  accounts,  but  the 
rate,  according  to  the  testimony  of  a  witness 


called  as  an  expert  accountant  to  investigate 
said  annual  adcounts,  amounts  to  7.9  per  cent 
per  annum,  compound,  upon  the  funds  on 
hand  from  year  to  year,  on  the  average,  for 
tbe  whole  period  of  administration.  These 
results  are  not  controverted  by  the  petitioner, 
except  as  to  the  one  item  of  $400,  above 
mentioned,  wherein  the  executor's  account 
was  sustained  on  the  proof.  Notwithstand- 
ing these  results,  the  •urt  found  and  ad- 
judged, in  this  proceeding,  that,  in  addition 
to  (he  amount  so  accountea  for,  the  executor 
ouffht  equitably  to  account  to  the  heirs  of 
said  estate  for  the  further  sum  of  $51,000  and 
upwards  ($51,684.78)  on  the  Ist  day  of  June, 
1891,  and  also  for  an  undivided  one-half  in- 
terest in  a  certain  tract  of  land  in  the  city  of 
Helena,  the  value  of  which  is  not  specifically 
shown,  but,  from  the  testimony  in  the  recora, 
appears  to  be  of  large  value.     From  this 


to  show  that  be  used  the  funds  in  hisownbusinea, 
or  made  any  profit  tberefrom,  or  was  Kailty  of  any 
groes  dellnquenoy  or  violation  of  duty.  Lansing  v. 
Lanslnir.  45  Barb.  182  (1S66).  81  How.  Pr.  64  (1S66). 

And  as  a  general  rule  all  that  can  be  Imposed  is 
what  tbe  trust  would  have  produced  had  its  terms 
been  properly  oarried  out. 

Thus,  in  Clemens  v.  Oaldweli,  7  B.'Mon.  171  (1846), 
a  trustee  wbo  failed  to  Invest  a  trust  fund  in  stook 
with  the  interest  also  as  directed,  but  employed  it 
in  bis  own  business,  was  held  to  be  responsible  for 
interest  upon  the  annually  aooruing  interest,  where 
tbe  directed  investment  was  practicable;  if  not, 
then  for  such  interest  as  would  have  been  produced 
In  tbe  hands  of  an  ordinarily  prudent  man. 

And  In  Brown  v.  Sansome,  1  McClel.  &  Y.  427  (1886), 
in  whiob  trustees,  to  whom  the  personal  property 
was  bequeathed  In  trust  to  Invest  in  govern  ment  or 
real  securities  and  to  permit  the  interest  to  accu. 
mulate  until  it  amounted  to  a  designated  sum,  and 
then  to  lay  out  and  invest  tbe  Interest  in  govern- 
ment and  real  securities  to  be  applied  in  the  same 
manner  as  the  principal,  retained  the  trust  moneys 
in  their  business,  an  inquii  y  was  directed  as  to  what 
tbe  fund  would  have  amounted  to  If  it  bad  been  in- 
verted and  accumulated  as  directed,  and  tbe  trus- 
tees were  decreed  to  pay  the  amount  and  charged 
with  6  per  cent  in  terest  on  tbebalance  in  their  bands. 

8o  a  trustee,  directed  by  the  testator^s  will  to  in- 
vest In  consols  and  accumulate  tbe  dividends,  wbo 
Invests  in  mortgage  on  real  estate  instead,  is  liable 
to  make  good  tbe  amount  of  stock  which  would 
have  been  purchased,  together  with  tbe  amount  of 
accumulation  which  would  have  been  produced  by 
a  proper  investment  of  tbe  dividends  of  such  stock. 
Pride  V.  Fooks,  £  Beav.  480,9L.J.  Cb.N.&284,4 
Jur.  as  (1840). 

And  an  executor  directed  to  deposit  tbe  Income 
of  a  trust  fund  in  some  good  sayings  bank  or  to  de- 
vote it  to  some  other  safe  investment,  wbo  fails  to 
comply  therewith,  will,  in  tbe  absence  of  evidence 
of  intentional  wrong  or  personal  advantage  ac- 
quired, be  treated  as  if  he  had  pursued  the  course 
required  by  tbe  will,  and  charged,  after  the  lapse 
of  a  reasonable  time  for  investment,  with  interest 
at  tbe  same  rate  and  compounded  in  tbe  same  man- 
ner as  that  which  would  have  been  realized  bad  tbe 
db'ectlon  been  obeyed.  Shepard  v.  Patterson,  8 
Bern.  183  (1884». 

And  executors  directed  by  tbe  testator  to  lay  out 
the  residue  of  bis  estate  in  tbe  purchase  of  lands  or 
upon  heritable  or  (.lersonaJ  securities  at  such  rate  uf 
bitert>8t  as  they  should  think  reasonable,  wbo  lend 
the  fimd  to  one  of  their  number  on  bond  at  4  per 
cent,  are  chargeable  with  interest  on  moneys  com- 
ing to  tbelr  liands  at  the  rate  of  6  per  cent  when  5 
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per  cent  might  have  been  made  from  heritable  or 
government  securities.  Fort>e8  v.  Ross,  2  Cox,  Ch. 
Gas.  113  (1788). 

So  a  charge  of  interest  upon  interest  agaiust  an 
executor  under  a  will  directing  tbe  estate  to  be  put 
out  at  interest,  which  be  did  not  do,  is  not  a  ground 
for  revexsal,  when,  if  tbe  executor  had  been  treated 
as  a  borrower  and  annually  charged  with  interest, 
and  the  interest  and  not  the  principal  had  been  ap- 
plied to  disbursements,  a  larger  balance  would 
have  been  found  against  him.  Handly  v.  Snod- 
grass,  9  Leigh,  484  a838). 

And  the  general  rule  that  trustees  will  not  be 
ebarged  with  compound  interest  when  they  do  not 
appear  to  have  made  it  has  been  applied  to  trusts 
to  accumulate. 

Thus,  in  Gilman  v.  Gllman,  2  Lans.  6  (1870),  ex- 
ecutors directed  by  tbe  will  to  invest  in  United 
States  government  stocks,  state,  city,  or  town  se- 
curities, or  upon  l)ond  and  mortgage,  who,  because 
of  tbe  objection  of  some  of  tbe  legatees  to  United 
States  government  stocks  and  tbe  dilBculty  of  loan- 
ing upon  bond  and  mortgage  retained  in  hand  large 
average  balances  for  several  years,  holding  tbem  on 
deposit  in  different  banks,  were  held  not  to  be 
chargeable  with  compound  interest  thereon  when 
It  did  not  appear  that  they  derived  any  other  per- 
sonal benefit  therefrom  than  might  have  arisen 
incidentally  to  their  credit  from  the  poesesslon  of 
tbe  deposits. 

But  see  Hough  v.  Harvey,  71 IIL  T8  a878),  in  whiob 
interest  was  computed  with  annual  rests,  though 
tbe  executor  did  not  appear  to  have  used  the  fund. 

Interest  upon  interest  upon  a  leKaoy  will  not  be 
allowed,  however,  unless  it  is  plainly  required  by 
the  terms  of  tbe  wllL  Calloway  v.  Langhome,  4 
Rand.  (Va.)  181  (1828). 

As  to  what  constitutes  a  direction  to  accumulate. 
It  was  held  in  Fowler  v.  Colt.  22  N.  J.  Eq.  47  (1871), 
that  a  will  giving  a  fund  in  the  bands  of  an  execu- 
tor, with  its  ioorease,  constitutes  a  direction  to  the 
executor  to  accumulate  by  putting  out  at  interest 
both  principal  and  accrued  Interest,  where  tbe  sum 
is  large  and  the  term  of  holding  the  trust  is  long; 
and  in  case  of  his  failure  to  do  so  interest  should  be 
compounded  against  him  with  annual  rests. 

And  in  Myers  v.  Myers.  2  MoCord,  Bq.  214, 16  Am. 
Dec  648  (1827),  It  was  held  that  tbe  receipt,  by  an 
executor  directed  by  tbe  will  of  tbe  testator  to 
have  certain  beneficiaries  educated  out  of  the  prof* 
Ice  of  tbe  estate,  of  rents  and  profits  from  the  lands 
and  profits  from  tbe  labor  of  tbe  negroes,  consti- 
tutes an  annual  fund  in  bis  hands  for  tbe  benefit  of 
tbe  cestuis  que  trusty  upon  which  be  is  chargeable 
with  interest  unless  be  shows  that  be  used  it  for 
that  purpose. 
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ludgmeDt,  and  the  order  of  the  court  overrul- 
ing the  executor's  motion  for  new  trial,  this 
%ppeal  is  prosecuted. 

In  the  review  of  the  case  here  it  is  not  pro- 
posed to  enter  upon  an  inquiry  as  to  the 
legality  of  said  order  of  the  probate  court  of 
July  25,  1876,  authorizing  the  executor  to 
keep  said  funds  in  banks,  at  interest,  instead 
of  converting  the  same  into  government  se- 
curities, nor  as  to  what  additional  reiy;>onsi- 
bility  for  the  safety  of  such  funds  not  so  in- 
vested the  executor  and  his  bondsmen  may 
have  assumed  by  reason  of  such  departure 
from  the  will,  because  neither  party  has 
drawn  into  consideration  any  such  questions, 
as  affecting  the  determination  of  this  pro- 
ceeding. Said  order  of  the  court  allowing 
such  departure  from  the  letter  of  the  will  is 
only  pertinent  to  this  proceeding  m  part  of 
the  history  of  said  administration.    The  ex- 


ecutor would  not  be  heard  to  question  tbe 
legality  of  that  oider  or  allowed  now  to 
depart  therefroni,  to  the  detriment  of  said 
estate,  nor  has  he  sought  any  such  posi- 
tion :  and  the  petitioner,  for  obvious  reasons, 
does  not  desire  an  accounting  to  proceed  oa 
the  basis  of  the  result  which  would  have  been 
obtained  by  investing  in  government  as- 
curties,  instead  of  accepting  and  retaining, 
along  with  the  other  heirs  and  legatees,  tbs 
larger  rate  of  interest  acquired  and  paid  over 
by  the  course  pursued.  Nor  is  it  pretended 
that  any  loss  whatever  happened  to  tbe  prin- 
cipal fund  by  reason  of  departure  from  the 
will.  We  observe,  however,  that  the  court 
below  took  occasion  to  animadvert  upon  that 
proceeding  in  strong  terms  of  condenmatioa 
of  the  executor  for  procuring  such  order  from 
the  court,  and  appears  to  regard  it,  in  some 
measure,  as  ground  for  finding  that  the  ex- 


Bat  a  will  K^vtng  full  power  to  tbe  ezeouton  to 
dispose  of  any  part  or  all  of  the  property  devised  or 
bequeathed  thereby  whiob  they  might  think  best, 
and  from  time  to  time  to  make  dlstrlbutton  among 
the  wife  and  children  of  tbe  testator,  dees  not  en- 
Join  upon  such  exeoators  tbe  duty  of  putting  out 
the  balanoes  In  their  hands  from  time  to  time  for 
the  purposes  of  accumulation,  so  as  to  chargre  them, 
upon  failure  to  do  so,  with  compound  Interest. 
Peyton  V.  Smith,  8  ]>ev.  &  B.  Bq.  885  (1809). 

And  an  executor  directed  by  testator's  wfll  to 
manage  his  farms  and  distribute  tbe  profits  there- 
of  when  his  grandchildren  shall  arrive  at  full  age  Is 
not  chargeable  with  compound  Interest  upon  the 
annual  balances  in  his  hands;  the  wlU  not  directing 
the  Investment  of  the  profits  so  as  to  make  them 
prod  active,  simple  Interest  only  should  be  charged. 
Lovett  V.  Thomas.  81  Ya.  246  (1886). 

So  compound  interest  will  not  be  allowed  on  a 
legacy  where  there  is  no  express  direction  In  the 
will  that  the  legacy  shall  be  Invested  In  any  partic- 
ular securities,  and  in  fact  no  valid  investment  has 
been  made,  though  the  legacy  is  directed  to  be  paid 
with  *'  acoumulatloDS  of  interest.  **  Gravely  v. 
Gravely,  25  8.  a  1, 80  Am.  Rep.  4TB  (1885). 

As  to  excuses  for  nonperformance  of  the  re- 
quirements of  the  trust,  see  irtfrck^  VIXI.,  heading, 
IFTkit  sulMent  to  release /rom  accotintaMU£v> 

J.  Nefieet  cr  vk^aUon  of  dviy  *mpfmd  by  statute. 

The  violation  of  some  statutory  duty  by  the  per- 
formance of  which  compound  interest  might  have 
been  made  justifies  a  charge  of  compound  interest 
against  the  delinquent  trustee.  * 

Thus,  under  the  Kentucky  statute  regulating  the 
duties  of  guardians,  requiring  them  to  settle  their 
accounts  annually  and  to  keep  the  money  of  their 
wards  out  at  interest  upon  such  security  as  the 
oounty  court  shall  approve,  if  he  uses  the  money 
he  is  bound  to  pay  interest,  and  the  interest  which 
accrues  annually  becomes  principal  in  his  hands 
and  bears  interest  for  tbe  ensuing  year  so  long  as 
he  uses*  it,  but  if  he  cannot  let  the  money  be  is  not 
responsible  for  interest,  and  if  he  puts  it  out  at  io- 
torest  and  cannot  collect  interest  annually  so  as  to 
convert  It  into  principal,  as  it  is  his  duty  to  do, 
the  Interest  does  not  become  new  principal  until  It 
Is  actually  pot  out  at  interest  or  until  the  guardian 
uses  it.   Hughes  V.  Smith,  S  Dana,  268  a884). 

And  it  is  the  duty  of  a  guardian  to  settle  with  the 
oounty  court  at  least  once  In  each  year,  and  if  he 
fails  to  do  so,  he  should  be  charged  with  interest  on 
the  amount  whioh  would  have  been  found  against 
him  in  each  year  if  a  settlement  had  been  made. 
OsmpbeU  v.  WHIianis,  8  T.  a  Mon.  128  aSSS). 

A  guardian  Is  not  only  liable  for  Interest  upon 
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the  principal  of  his  ward\i  estate  when  lie  fsils  to 
Invest  within  a  reasonable  time  after  it  oomes  to 
his  hands,  but  also  for  interest  on  interest  when  be 
unreasonably  delays  to  invest  tt  Karr  y.  Kair.  S 
Dana,  8  (1887). 

And  if  he  invests  tbe  money  of  his  ward  In  peiw 
manent  loans  without  taking  security  of  any  kind, 
where  the  statute  declares  that  he  shall  be  person- 
ally responsible  for  taking  insufficient  aeourlty  be 
is  chargeable  with  compound  interest  thereon 
where  the  same  is  thereby  lost,  from  the  time  of 
the  making  of  the  loans.  OUiy  v. OUiy,  S  Met.  (KyJ 
648.(1861). 

The  Kentueky  statote  requiring  guardians  aiv 
pointed  by  the  ootmty  oourt  to  settle  the  accounts 
annually  adding  the  interest  on  the  fmids  in  their 
hands  to  the  principal  each  year,  however,  does  not 
apply  to  testamentary  guardians,  as  they  are  not 
within  the  jurisdiction  of  the  oounty  obnrt,  leav- 
ing them  liable  to  aocount  in  equity  like  other  trus- 
tees and  liable  for  such  interest  as  they  may  make 
upon  funds  entrusted  to  them,  or  wbidi  they  may 
be  presumed  to  have  made  by  faithful  and  prudent 
management.  Maupin  v.  Dnlany,  5  Dana,  680,  80 
Am.  Dea  668  a887). 

So  interest  on  a  balance  In  the  hands  of  a  guard- 
ian for  which  he  is  to  account  under  1  Ta.  Bev. 
Code  1819,  p.  407,  M  7, 9,  reqtiiring  guardians  to  ao- 
count to  the  appointing  court  annually,  and 
directing  that  any  balance  against  tbe  guardian 
may  be  put  out  at  interest  for  the  benefit  of  tbe 
ward  upon  such  security  as  the  oourt  shall  direct 
and  approve,  must  be  credited  to  the  ward  like 
other  profits  of  the  estate,  and  if  the  interest  and 
other  profit  exceed  the  disbursements  the  surplus, 
whether  it  arises  from  interest  or  other  profits,  wID 
constitute  a  balance  against  the  guardian  upon 
which,  if  he  retains  It,  he  must  aocount  fOr  Interest. 
Garrett  v.  Carr,  1  Bob.  (Ya.)  196  (1812). 

And  a  guardian  who  has  faUed  to  aooonnt  to  the 
appolnthig  court  Is  ohargeable  with  interestf  from 
the  time  and  in  the  manner  that  he  would  have 
been  charged  if  his  account  had  been  exhibited  an- 
nually as  required  by  law.   Ibid. 

So  a  guardian,  who  suffers  nearly  all  the  moneys 
of  his  ward  to  remain  in  the  hands  of  his  brother- 
in-law  without  any  security  and  without  approval 
of  tbe  oourt,  and  upon  whioh  no  profite  were  made 
for  the  benefit  of  the  ward.  Is  ohargeable  with 
compound  Interest  upon  the  moneys  received  by 
him,  under  the  Illinois  statute  providing  thai 
guardians  shall  put  to  interest  the  moneys  of  their 
wards  upon  mortgage  security  to  be  approved  by 
tbe  court,  tbe  letting  to  be  for  one  year,  and  the 
interest  added  to  the  principal  eaohyeai;  Wbert 
V.  GupttlU  84  lU.  Ul  C186«). 
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ecator  oagbt  to  be  remoTed.  Thns,  the  ac- 
tion of  the  executor  in  that  regard  lias  been 
Inongbt  in  Question  as  bearing  upon  his  good 
faith  in  making  application  for  such  order. 
Whatever  additional  responsibility  tor  the 
Bafety  of  said  fund  may  have  been  assumed 
by  the  executor  in  that  matter,  and  whatever 

Jjuestions  as  to  the  legality  of  such  departure 
rom  the  direction  of  the  will  in  that  par- 
ticular might  be  raised,  if  pertinent,  we 
think  the  circumstancdi  under  which  that 
course  was  adopted— the  fact  that  it  was  de- 
cided upon  to  avoid  foreseen  sacrifice  of  thou- 
sands of  dollars  out  of  the  limited  funds  of 
said  estate,  and,  according  to  undisputed 
testimony,  after  consultation  and  approval 
by  the  widow,  the  only  legatee  then  of  ma- 
ture age,  and  upon  advice  of  able  counsel 
affirming  the  legality  thereof,  and  sanctioned 
by  the  order  of  the  probate  court,  with  the 


final  return  of  interest  to  the  beneficiaries  im 
double  the  amount  which  could  have  been 
obtained  from  an  investment  as  directed  by 
the  will— repels  all  attempted  condemnation 
of  the  motive  which  prompted  the  executor 
to  that  course. 

We  therefore  pass  to  the  questions  demand- 
ing determination  in  this  case,  which  have 
been  found  entirely  sufficient  for  our  most 
patient  and  painstaking  consideration.  In 
proceeding  with  the  consideration  of  these 
questions,  and  the  law  and  authorities  ap- 
plicable, it  must  be  borne  in  mind  that  in 
the  case  at  bar  the  trustee  has  admittedly,  at 
all  times  since  he  became  executor,  in  respect 
to  this  estate,  punctually,  and  as  required  by 
the  conditions  of  the  witl, accounted  for  all  of 
the  principal  fund  of  the  estate  which  came 
into  his  hands,  together  with  interest  on 
such  funds,  from  year  to  year,  as  the  same 


And  a  loan  by  •  guardian  of  hto  ward^s  funds 
npOD  real-estate  security  without  the  direction  or 
sanction  of  the  county  court,  in  vlolaticm  of  tbe 
statute,  will  be  regarded  aa  a  wilful  Tiolation  of 
duty  for  which  he  will  be  ohorfred  with  compound 
toterest  upon  any  lou  to  the  ward*s  estate  ffrowiog 
out  of  the  insufficieaoy  of  the  security.  Huffhesv. 
People,  in  HI.  457  (1885). 

So  compound  Interest  must  be  allowed  on  an 
account  of  a  guardian  runnin«r  through  a  number 
of  yean,  under  the  Tennessee  statute  requirlnir 
ffuardians  to  account  annually  for  interest  on  all 
Bums  m  their  hands.  Jones  v.  Ward,  10  Yerg*  160 
(14538). 

And  that  there  is  no  guardian  of  an  infant  ap- 
pointed by  reason  of  a  fnnd  in  the  hands  of 
an  administrator  is  not  a  ground  for  excusing 
Uie  administrator  from  the  payment  of  interest 
thereon  during  the  admlnifitratloa,  under  the 
Florida  statute  under  which  interest  is  computed 
on  annual  balances  of  moneys  retained  by  him. 
Sanderson  v.  Sanderson,  20  Sla.  298  (1888). 

Money  received  and  not  reinvested  according  to 
law  is  presumed  to  be  money  retained  by  the  ad- 
ministrator upon  which  he  is  required  by  the  Flor- 
ida statute  to  be  charged  with  interest  to  be  added 
to  the  principal  annually.  Sherrell  v.  Shepard,  18 
Fla.  800  (1882). 

And  he  is  not  relieved  from  liability  therefor  by 
the  commencement  of  litigation  against  him,  un- 
less he  then  relieves  himself  by  paying  the  money 
Into  court.    IbUL 

k.  Interett  or  proMt  made* 

A  trustee  is  accountable  for  all  interest  or  profits 
actually  received  by  him  for  the  trust  fund 
whether  used  in  his  private  business  or  otherwise 
employed.  Oruce  v.  Grace,  81  Mo.  076  a88i);  Perrin 
V.  Lepper,  72  Mich.  450  (1888);  Stephens  v.  Van 
Buren,  1  Paige,  47B  (1829). 

Thus,  an  administrator  should  be  ordered  to  pay 
Inteiest  on  money  In  his  hands  belonging  to  the 
esuteonwhlobhehas  made  interest.  Perkins  v. 
Baynton,lfiro.  Oh. 875 (1784). 

And  interest  must  be  oaJonlated  against  a  trustee 
upon  funds  properly  invested  in  authorized  securi- 
ties, at  the  rate  actually  yielded.  Be  Bmmet*s  Bs- 
tate,L.R.17  Oh.  Di v.  142, 60  L.  J.  Oh.  841. 44  L.  T. 
M.  8. 172, 20  Week.  Bep.  104  (1881). 

So  in  OhOdresB  v.  Ohildress,  40  Ala.  287  (187^,  and 
Brand  v.  Abbott,  42  Ala.  189  0868),  the  rule  was  laid 
down  that  It  is  the  duty  of  a  guardian  in  Alabama 
to  charge  compound  interest  upon  debts  after  ma- 
tmity,  and  for  any  compound  interest  received  by 
him  he  is  chargeable. 

And  in  JennJson  v.  Hapgood*  10  Pick.  97 
29  U  R.  A. 


compound  interest  with  annual  rests  was  charged 
against  an  executor  who  had  been  in  the  habit  of 
demaoding  and  receiving  compound  interest. 

And  in  Foster  v.  Foster,  2  Bro.  Ch.  616  fl788),  it  was 
held  that  an  admission  of  assets  with  which  to  pay 
rents  by  an  executor  of  a  receiver  of  an  estate 
makes  him  liable  for  interest  if  any  was  made. 

A  guardian  who  has  not  been  guilty  of  any  gross 
abuse  of  his  trust  is  not  liable  to  account  for  more 
than  simple  interest  upon  tbe  funds  of  his  ward, 
however,  unless  be  received  compound  Interest 
thereon.    Vaughan  v.  Bibb,  46  Ala.  153  (1871). 

And  tbe  same  rule  applies  to  an  executor  or  trus- 
tee. Atty.Qen.  v.  Alf  ord,  4  DeG.  Bi.  A;,  a.  843, 1 
Jur.  N.  8.  861  a856). 

And  substantially  the  same  rule  is  held  in  Tyson 
V.  Sanderson,  46  Ala.  868  (1871):  Starling  v.  Balkum« 
47  Ala.  814  (1872). 

And  in  Ex  parte  Strntt,  1  Ooz,  Ob.  Oss.  489  (1788), 
it  was  held  that  a  special  case  must  be  made  to 
charge  an  assitmee  in  ban  kvuptcy  with  a  greater 
raie  than  4  per  cent  on  money  retained  in  his  hands, 
—as,  that  he  has  made  a  greater  profit  from  them. 

And  the  same  was  held  of  executors,  in  Tebbs  v. 
Carpenter,  1  Madd.  280  (1816). 

So  in  126  Harland*s  Accounts,  6  Bawle,  828  (18a6)« 
it  was  held  that  guardians  are  chargeable  with  the 
Interest  actually  made  on  sums  invested  only, 
where  the  estate  has  been  properly  managed,  and 
there  is  no  evidence  of  admixture,  or  use,  or  un- 
necessary delay  in  settlement. 

But  an  order  for  the  taking  of  an  account  againsl 
a  guardian  who  had  not  received  compound  inter- 
est, authorizing  the  master  to  charge  either  simple 
or  compound  interest,  though  erroneous  so  far  as 
it  authorises  a  charge  of  compound  interest,  is 
without  Injuryand  not  a  ground  for  reversal  when 
the  master  charges  simple  interest  only.  Tyson  v. 
Sanderson,  supra. 

1.  InterettM  orprofiUMMehmlfflU  have  hem  made, 

A  trustee  is  accountable  for  suoh  interest  or 
profits  as  he  might  have  obtained  by  the  exercise 
of  reasonable  skill  and  exertion  in  tbe  management 
of  the  trust  fund,  whenever  the  character  of  his 
trust  or  the  relation  which  he  holds  to  the  fund 
requires  him  to  make  it  productive.  Oruce  v.  Cruce, 
81  Mo.  676  (1884);  Frost  v.  Winston,  82  Mo.  489  (1862); 
Stephens  v.  Van  Buren,  1  Paige,  479  (1829). 

Thus,  in  Re  Guardianship  of  Thurston,  07  Wis. 
104  a888),  the  general  rule  is  stated  to  be  that 
a  guardian  should  be  charged  with  compound  in- 
terest only  In  caeca  of  fraud  or  flagrant  breach  of 
trust,  but  if  he  falls  to  invest  the  trust  fund  in  his 
hands  so  as  to  derive  an  income  from  it  when  he 
should  have  done  so,  he  Aould  be  eharged  with 
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vemalned  in  his  keeping,  at  rates  which, 
according  to  the  testimony,  equaled,  on  the 
vhole,  7.9  per  cent  compound.  These  re- 
sults are  adniitted.  The  trial  court,  in  treat- 
ing the  propositions  inrolved  in  this  case, 
"granted  that,  as  a  result,  more  profit  and 
>rain  inured  to  the  widow  and  children  than 
the  testator  contemplated  when  he  made  the 
will. "  So,  counsel  for  petitioner,  in  treating 
this  appeal  in  their  brief,  say  :  "  As  a  mat- 
ter of  fact,  the  appellant,  in  his  reports  re- 
turned to  the  probate  court,  has  charged  him- 
self  with  compound  interest  with  semiannual 
rests,  whereas  the  directions  of  the  court  be- 
low to  the  referee,  which  were  respected  in 
the  computation,  called  for  annual  rests 
only."  It  is  therefore  apparent  that  there  is 
no  contention  that  this  executor  has  failed  to 
account  for  all  the  property  and  funds  com- 
mitted to  his  charge,  together  with  interest 


on  the  fands  at  the  rates  mentioned.  Bat  it 
is  contended  that  he  should  be  required  to  pay 
a  higher  rate  of  interest  than  he  lias  retunied, 
on  such  part  of  the  estate  funds  as  wexe,  from 
time  to  time,  in  his  hands,  not  deposited  in 
bank  at  interest,  as  provided  by  said  order 
of  court.  That  demand  is  the  only  basis  of 
claim  made  against  the  executor  in  this  pro- 
ceeding, and  tnereon  rests  said  judgment  for 
the  recovery  of  money,  as  well  as  the  decree 
impressing  a  trust  in  favor  of  the  heira  ic 
certain  lands  of  the  executor,  as  aforesaid. 
1.  With  this  premise,  it  is  first  to  be  in- 
quired whether  the  law  warrants  the  court 
in  declaring  a  trust  interest  in  lands  of  the 
executor  in  favor  of  the  heirs  upon  the  prop- 
osition that  at  a  certain  time  he  paid,  in 
the  purchase  thereof,  moneys  in  his  hands 
belonging  to  the  estate.  It  is  found  in  this 
case  that  at  a  certain  time  in  1882  the  execu- 


slmple  interest  at  the  legal  rate,  although  suoh 
failure  may  not  have  been  the  result  of  any  fraud- 
ulent Intent  or  wilful  disregard  of  duty. 

So  a  ffuardian,  wbo  failed  to  invest  the  estate 
of  his  ward  and  durioff  tbe  course  of  a  long  g^uard- 
ianshlp  bad  Its  management  and  use,  was  held 
ebargeable  with  compound  interest  thereon,  in 
Boynton  v.  Dyer,  18  Pick.  1  (1886). 

And  in  I  cyan  v.  Blount,lDev.  Bq.  882  (1880>,  it  was 
held  that  a  guardian  is  ordinarily  chargeable  with 
compound  interest  upon  the  moneys  of  bis  ward  in 
his  hands,  but  may  be  exempted  from  it  by  proving 
that  after  suitable  exertions  he  was  unable  to  re- 
alize it. 

And  in  Atty-Gen.  v.  Alfofd,  4  DeQ.  M.  ft  G.  848, 
1  Jur.  N.  8. 881  (1856),  it  was  held  that  an  executor  or 
trustee  will  be  obarged  with  such  interest  only  as 
be  bas  recelved,or  wblch  be  ought  to  have  received, 
or  wblob  it  is  to  be  fairly  presumed  tbat  he  did  re- 
ceive; and  misconduct  on  bis  part  does  not  as  a 

eneral  rule  warrant  sucb  a  presumption. 

And  in  Browne  v.  Southouse,  8Bro.  Cb.l(17  (1T90)« 
It  was  held  that  an  agent  of  an  administrator,  who 
keeps  money  of  the  Intestate  In  bis  hands  wben  be 
Is  under  duty  to  lay  It  out  from  time  to  time,  is 
chargeable  with  Interest  tbereon.  But  tbere  was 
nothing  to  show  whether  It  was  compounded  or 
not. 

So  tbe  court  may  order  a  trustee  to  invest  tbe 
proceeds  of  a  sale  in  bis  bands  so  as  to  be  produc- 
tive during  pendency  of  a  htigation  as  to  their  dis- 
position, and  if  he  fails  or  refuses  to  obey  the  order, 
he  may  be  ordered  to  bring  in  the  w bole  amount 
with  compound  interest  from  tbe  date  of  tbe  order 
directing  tbe  investment.  Latimer  v.  Hanson,! 
Bland,  Gb.fil(18M). 

And  a  person  boiding  funds  of  another  for  tbe 
purpose  of  investment  and  relnirestment,  wbo 
mingles  tbem  wltb  his  own,  may  be  cbarged  witb 
Interest  upon  interest  when  be  f  orebore  investment 
and  used  tbe  money  for  his  own  purposes.  Be 
Kemocban,  lOi  N.  Y.618  (1887). 

But  a  trustee  will  not  be  held  responsible  for 
more  tban  legal  interest  becanae  he  might  have 
loaned  the  trust  funds  at  suoh  rate,  as  a  court  of 
equity  will  not  bold  bim  responsible  for  a  refusal 
to  violate  tbe  law  by  loaning  at  a  usurious  rate. 
H ontjoy  v.  Lasbbrook,  2  B.  Mon.  261  (1842). 

And  a  guardian  will  not  be  cbarged  more  tban 
the  statutory  rate  of  interest  on  moneys  of  bis  ward 
In  his  bands  on  proof  that  be  could  have  loaned 
them  at  1  per  cent  per  month  where  he  acts  in  good 
faith  and  does  not  make  use  of  tbe  funds  for  his 
own  profit,  as  he  Is  justified  In  loaning  at  the  stat- 
utory rate  and  bas  tbe  right  to  determine  for  him- 
self whether  he  will  do  so  or  take  tbe  risk  of  oan- 
JB9L.  R.iL 


Ing  at  the  Increased  rate.  Glaardianship  of 
Gardwell,  66  GaL  187  (1880). 

Nor  will  compound  Interest  be  cbarged  against 
a  trustee  wben  no  realization  of  profits  on  tbe  as- 
sets appears,  nor  any  withdrawal  of  funds  from 
their  legitimate  channels  of  accumulation,  and 
there  Is  nothing  from  which  a  presumption  might 
arise  that  the  assets  would  have  been  Increaned  in 
any  way  if  tbe  line  of  duty  bad  been  more  strleUy 
f oUowed.  Ames  v.  Soudder,  U  Mo.  App.  168  ( 1881), 
88  Mo.  180  a88i). 

And  compound  interest  will  not  be  allowed 
against  a  guardian  of  a  spendthrift  on  a  note  due 
on  demand  from  tbe  guardian  to  the  ward,  in  an 
action  on  tbe  probate  bond  of  tbe  guardian,  when 
tbe  note  is  so  small  tbat  tbe  interest  on  ft  would 
not  be  a  sufficient  object  to  make  new  investtnents. 
Vaj  V.  Howe,  1  Pick.  628  (1888)<. 

v.  Who  are  ehargedtie. 

The  deeislons  as  to  wbo  may^be  regarded  as  tms- 
tees,  so  as  to  be  held  liable  for  compound  interest 
in  a  proper  case,  are  not  numerous.  It  is  univer- 
sally conceded  and  taken  for  granted,  however,  as 
will  be  seen  by  an  examination  of  the  cases 
throughout  the  whole  body  of  this  note,  that  ex- 
ecutors, administrators,  ordinary  trustees,  and 
guardians  are  within  the  rule. 

So  the  rule  was  applied  to  a  receiver  who  had 
employed  tbe  moneys  of  the  receivership  in  trade, 
in  Ucica  Ins.  Go.  v.  Lynch,  11  Paige,  624  (18I6>. 

And  to  an  assignee  In  bankruptcy,  in  JBx  parte 
Strutt,  1  Gox,  Gb.  Gas.  489  (1788). 

And  in  Re  Murdoch  (Mo.)  81  S.  W.  Bep.  MS  (1886), 
It  was  held  that  an  assignee  for  the  benefit  of  cred- 
itors, who  retains  moneys  of  the  aasigned  estats 
in  his  hands  In  violation  of  Mo.  Bev.  Stat.  1879, 
6  887,  requiring  payment  to  tbe  extent  of  tbe  funds 
in  hand  within  one  month  of  the  allowance  of 
dalms,  and  who  mingles  the  funds  with  his  own 
and  deposits  them  In  his  own  name  and  uses  chem 
in  his  own  private  business,  may  be  charged  with 
compound  Interest  thereon. 

So  In  Hazard  v.Durant,U  B.L26  a882>,  it  was 
held  that  an  officer  of  a  oorporatlon,who  misap- 
propriates the  corporate  funds  and  converts  them 
to  his  own  use.  Is  liable  as  a  trustee  to  the  stock- 
holders, but  he  will  be  charged  with  simple  interest 
tbereon  only,  and  not  with  compound,  when  It 
does  not  appear  that  he  made  profit  in  excess  of 
simple  Interest. 

And  m  Robert's  App.,  92  Pa.  407  (188Q),  ft  was  held 
tbat  moneys  received  by  a  ootenant  having  title  to 
the  land  of  tbe  cotenancy  upon  sale  thereof  by  him 
are  trust  funds,  and  where  he  mingles  snch  moneys 
with  his  own  and  uses  them  for  his  own  bsoellt 
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tor,  in  the  course  of  his  private  transactions, 
tMffgained  to  purchase  from  Child  &  Toung 
a  tract  of  land  in  the  city  of  Helena,  Mont., 
for  the  agreed  price  of  $10,000,  paying,  at 
the  time  of  the  bargain,  the  sum  of  $2,000, 
and  obliging  himself  in  the  transaction  to 
pay,  at  a  certain  date  the  following  year,  the 
balance,  of  $8,000,  whereupon  a  deed  was  to 
be  delivered  by  the  vendors,  conveying  said 
land  to  the  purchaser ;  that  in  the  final  con- 
Bummatlon  of  such  purchase,  in  1888,  the 
executor  made  use  of  $5,000  of  said  estate 
funds.  This  is  disputed,  and  the  finding  is 
excepted  to  as  not  sustained  by  proof;  but 
we  pass  over  this  dispute,  and  consider  the 
fact  as  found,  together  with  the  other  facts 
existing  in  the  case.  It  also  appears  without 
dispute,  as  above  shown,  that  the  executor 
has  long  since,  and  without  any  delinquency, 
Accounted,  as  fast  as  the  terms  of  the  will 


directed,  to  the  legatees  for  said  $6, 000  which 
is  claimed  to  have  been  paid  in  the  purchase 
of  said  land,  witii  interest  thereon  at  the  rate 
of  7.9  per  cent  compound.  Thus,  the  heira 
have  long  since  received  and  used  said  sum, 
with  the  interest  returned  thereon.  And  so, 
granting  that  said  sum  of  money  has  been 
traced  into  the  purchase  of  said  land,  it  has 
also  been  traced  out  of  and  beyond  said  land, 
into  the  hands  of  the  legatees,  in  the  ex- 
ecution of  the  trust.  Still,  it  is  insisted 
that  the  heirs  of  said  estate  are  entitled  to  a 
half  interest  in  said  land.  This  involves  a 
peculiar  situation.  It  plainly  requires  the 
trustee  to  carry  an  interest  in  the  land,  for 
the  benefit  of  the  heirs,  for  years  after  they 
have  admittedly  been  paid,  not  only  all  the 
principal  of  the  trust  fund,  which  is  claimed 
to  have  been  paid  into  the  purchase  of  said 
land,  but  interest  thereon.    This  would  seem 


ho  is  chargeable,  on  settlement  of  his  account  with 
his  ootenant,  with  interest  upon  the  amount  re- 
oeived  and  with  interest  upon  interest. 

And  that  a  husband  may  be  a  trustee  for  his  wlfe« 
and  when  thus  aotlnir  he  may  be  compelled  in 
equity  to  account  in  the  same  manner,  and  becomes 
liable  for  compound  interest  for  an  abuse  of  the 
trust  upon  the  same  flrrounds  as  a  stranger,  was 
held  in  Walker  v.  fieal«  76  U.  8. 9  Wall.  748, 19  L.  ed. 
614(1869). 

So  g^aardlans  of  lunatics  are  chargeable  with 
eompound  interest  upon  the  trust  estates  in  their 
hands  in  the  same  manner  and  to  the  same  extent 
as  iTuardiaos  of  infants,  and  bonds,  etc.,  payable  to 
them  as  such  bear  compound  interest  in  like  man- 
ner as  bonds  payable  to  guardians  of  infants- 
Bpaok  V.  Lonff,  1  Ired.  Eq.  428  0841). 

And  the  rule  was  also  applied  to  the  committee 
of  a  lunatic.  Id  Butler  v.  Jar  vis,  61  Hun,  248  (1889). 

So  compound  Interest  may  be  allowed  on  debits 
due  from  one  partner  to  another,  in  case  of  bad 
faith,  refusal  to  account,  or  private  use  of  the 
money  of  the  firm.  Johnson  v.  Hartshome,  6S  N. 
Y.  178  0878). 

But  not  on  balances  against  one  partner  and  in 
favor  of  another.   IMd. 

And  compound  interest  is  properly  allowed  in  a 
decree  for  an  aceountinff  against  a  surviving  part- 
ner by  way  of  damages,  where  he  has  continued 
the  partnership  and  resisted  all  attempts  to  ascer- 
tain its  state,  and  wroogf  ully  and  persistently  re- 
fused to  account.  Heath  v.  WaterB,40  Mlch.457  ( 1879). 

But  a  partner  who  is  to  be  paid  Interest  on  moneys 
advanced  by  him  is  not  entitled  to  have  his  interest 
oompouDded  on  monthly  balances.   IMd. 

And  no  compounding  of  interest  or  computation 
with  periodical  rests  should  be  made  to  the  pre- 
judice of  either  party  in  an  adjustment  of  accounts 
in  an  action  for  an  accounting  by  the  representa- 
tives of  a  deceased  partner  against  the  surviving 
partneis,  who  had  continued  the  partnership  busi- 
ness after  their  partner*s  death.  Bangston  V.  Hack, 
»  Md.  178  (1879). 

A  guardianship  cannot  be  established  .for  the 
purpose  of  holding  the  alleged  guardian  liable  for 
compound  interest  for  failure  to  invest  the  trust 
fund  as  required  by  testAtor^s  will,  however,  by 
proof  that  deceased  had  charged  the  alleged  guard- 
Ian  with  the  spedai  care  of  his  children.  Peyton 
▼.  Smith,  2  Dev.  ft  B.  Eq.  8S5  (1889). 

And  a  direction  In  a  will  that  the  use  of  testator *8 
property  shall  be  in  his  wife,  for  her  support  and 
that  of  her  children  subject  to  the  supervision  of 
the  executors,  until  a  division  can  be  conven- 
iently made,  does  not  constitute  the  executors  the 
miardians  of  the  ohildren  so  that  they  can  be  held 
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chargeable  as  such  with  compound  interest  for 
failure  to  invest  the  share  of  the  estate  belonging 
to  the  children.    IMd. 

And  annual  rests  should  not  be  made  in  com- 
puting the  amount  due  a  mortgagee  in  possession 
accountable  for  rents  and  profits,  where  interest 
on  the  mortgage  debt  was  in  aiTear  when  the 
mortgagee  took  possession,  nor  until  the  principal 
debt  is  en  Urely  paid  olf .  Bennett  v.  Cook,  6  Thomp. 
*  a  188,  S  Hun,  tt»  0874). 

VL  JurMtkMon  to  lOow. 

The  allowance  of  compound  interest  against  ex- 
ecutors, trustees,  etc.,  is  undoubtedly  a  subject  of 
equity  jurisdiction.  This  would  seem,  from  ex- 
amination of  the  cases  on  the  subject,  to  have  been 
universally  conceded  and  never  questioned. 

So  probate  courts  have  the  same  discretion  with- 
in the  scope  of  their  jurisdiction,  with  reference 
to  charging  fiduciaries  with  compound  interest  on 
equitable  principles,  as  appertains  to  a  chancellor* 
subject  always  to  correction  for  abuse.  Price  v. 
Peterson,  88  Ark.  4M  0882). 

And  in  Gruce  v.  Gruce,  81  Mo.  676  0884),  it  was  held 
that  probate  courts  are  possessed,  under  Mo.  Bev. 
Stat.  1879,  8  88S,  authorizing  them  to  exercise  an 
equitable  control  in  making  executors  and  admin- 
istrators account  for  interest  received  by  them  and 
accruing  on  moneys  belonging  to  the  estate  loaned 
or  otherwise  employed  by  them,  of  the  powers  of  a 
court  of  equity  to  exact  compound  interest  from 
a  delinqoent  executor. 

Thequestion  of  the  allowance  of  eompound  in- 
terest in  the  settlement  of  the  accounts  of  a  guard- 
ian is  one  for  the  court,  and  a  verdict  of  a  jury, 
in  response  to  an  issue,  that  the  guardian  could 
have  put  the  money  out  at  loan  and  collected  it 
promptly  without  delay  or  suit  so  as  to  put  it  out 
again  promptly  and  keep  it  steadily  at  interest 
from  year  to  year,  not  well  supported  by  the  evi- 
dence, furnishes  no  trasls  for  a  judgment  com- 
pounding interest  annually.  Beed  v.  Timmins,  01 
Ttox.84(1878). 

And  the  question  of  its  allowance  upon  debits 
due  one  partner  from  another  in  case  of  bad  faith, 
refusal  to  account,  or  private  use  of  the  money  of 
the  firm,  is  one  of  fact  for  the  trial  court,  the  de- 
cision of  which  is  conclusiveb  Johnson  v.  Harts- 
home,  68  N.  Y.  178  0878). 

And  the  question  of  its  ailowanoe  against  an  ex- 
ecutor who  takes  out  ancillary  administration  and 
sells  lands  in  another  state  and  brings  the  proceeds 
into  the  state  of  his  domicil  and  that  of  the  testa- 
tor, is  exclusively  cognisable  by  the  courts  of  the 
hitter  state.  Jennison  v.  Hapgoodi  10  Pick.  IT 
O880). 
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to  be  allowing  one  to  reap  where  he  had 
not  sown,  and  left  the  aeed  to  the  haryeet. 
At  least,  It  would  be  allowing  the  eettui  aus 
tnut  to  hare  and  use  the  trust  funds,  with 
interest  thereon  at  the  rate  paid,  for  his 
maintenance,  and  at  the  same  time  require 
the  trustee  to  carry  an  estate  in  the  land 
in  question  for  the  benefit  of  the  heir,  with- 
out any  of  his  funds  remaining  in  said  land. 
It  has  already  been  pointed  out  that  the  only 
around  of  demand  against  the  executor  is 
ttiat  he  ought  to  pay  additional  interest  on 
such  of  the  funds  of  the  estate  as  were  not 
kept  deposited,  at  interest,  in  the  banks,  as 
will  be  more  fully  explained  hereafter.  By 
computing  compound  interest  on  such  funds 
at  a  higher  rate  than  the  executor  returned, 
a  claim  arises  against  him  for  a  certain  sum 
oTer  and  abore  Uie  amount  he  has  accounted 
for. 


Now,  counsel  for  petitioner  inilat  tbt^ 
when  this  sum  arising  from  such  oompoaad 
interest  equals  the  amount  paid  in  the  pur- 
chase of  a  certain  tract  of  land  by  appellant 
during  said  administration,  the  neir  has  a 
right  to  take  the  land,  at  the  porchase  priosb 
in  lieu  of  an  equal  amount  of  the  claim  for 
interest  against  the  executor.  This  is  the 
position  teken  by  counsel  for  petitioner  ia 
responding  to  the  appeal  by  the  executor, 
and  also  in  the  appeal  by  petitioner  (which 
is  consolidated  with  this),  wherein  peti- 
tioner's counsel  urge  their  exception  to  the 
ruling  of  the  court  in  refusing  to  decree  a 
trust  in  fayor  of  the  heirs  aa  to  the  whole 
tract  of  land  abore  mentioned,  and  refusing, 
also,  to  declare  a  like  trust  interest,  in  favor 
of  the  heirs,  in  certain  other  tracts  of  land 
held  by  the  executor.  But  the  court  im- 
pressed a  trust  upon  lands  of  the  executor 


TIL  Hew  computed, 
a.  Mtthodi  0/  eomputina  otnefraSy. 

The  ffeneral  rule  for  the  oomputatton  of  interest 
affalDSt  exeontors.  trustees,  etc,  is  to  ohanre  tliem 
as  if  the  fund  bad  been  kept  invested  upon  inter- 
est payable  perlodioally,  which  interest  bad  been 
received  by  him,  and  as  if  payments  made  by 
him  bad  been  made  from  the  interest  and  principal 
thus  reoeived  and  In  his  hands  when  payments 
were  made  by  him. 

This  rule  was  adopted  in  Spear  v.  Tinkham,  % 
Darbb  Oh.  218  (1847), with  reference  to  executors  mix- 
ing the  trust  fund  with  their  own  or  neffleotinff  to 
keep  reffular  accounts  of  the  investment  and  in- 
terest received  thereon  from  time  to  time,  the 
court  holdinff  that  Interest  should  not  be  com- 
puted upon  the  capital  fund  for  a  term  of  years 
with  a  deduction  of  the  payments  and  the  interest 
thereon. 

Bo  in  Oswald  ▼.  Glvens,  Biley,  Bq^  88  (1837),  it  was 
held  that  in  the  settlement  of  the  accounts  of  an 
executor  the  payments  made  by  him  during  the 
year  are  to  be  deducted  from  the  charges  against 
him,  and  the  interest  calculated  on  the  balance  for 
the  ensuing  year. 

And  in  Miller  v.  Oongdon,  14  Gray,  llsaSBO),  it 
was  held  that  the  account  of  an  executor,  who  is 
also  a  trustee  under  the  will  to  retain  a  legacy  un- 
til the  legatee  attains  her  majority,  paying  her  the 
interest  or  applying  it  to  her  use  and  maintenance, 
who  fails  to  procure  his  discharge  and  makes  no 
egal  separation  oC  the  trust  fund  from  the  mass 
of  the  testator^s  estate,  should  be  settled  by  add- 
ing  the  Interest  each  year  to  the  principal,  de- 
ducting the  payments  made  during  the  year,  and 
taking  the  balance  for  the  next  year*s  principaL 

8o  Interest  is  chargeable  on  an  administrator's 
bond  on  balances  as  they  fall  due,  but  not  on  the 
aggregate  sum  of  principal  and  interest  found  due 
on  a  former  accounting,  and  the  question  is  not 
affected  by  an  agreement  of  counsel  to  adopt  such 
sum  for  the  purpose  of  settling  another  estate. 
Chick  V.  Farr,  8L  8.  a  188  (1880). 

And  the  account  of  a  trustee  who  has  appropri- 
ated trust  funds,  agalnstlwhom  it  is  not  necessary 
to  compute  compound  interest  in  order  to  cover  his 
gains,  should  be  computed  by  deducting  the  dia- 
bursements  for  the  year  fromi  thefdeblts  and  re- 
ceipts and  using  the  result  as  the  principal  on  band 
for  the  next  year,  and  deducting  the  interest  on 
disbursements  from  the  interest  on  debits  and  re- 
ceipts and  carrying  the  balance  forward  to  apply 
on  disbursements  of  subsequent  years,  and  If  the 
balance  of  interest  for  any  year  should  be  in  favor 
of  the  trustee.  It  should  be  applied  to  a  reduction 
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of  the  debits  chargeable  against  htm  ta  tiiesQ^ 
ceedlng  year.   Gruoe  v.  Qruce,  81  Mow  878  (1884). 

Bo  when  a  guardian  has  used  the  money  of  bli 
ward  be  should  charge  himself  in  his  annual  so- 
connt  with  interest  from  the  time  he  reoeived  tt» 
and  the  interest  should  be  made  a  part  of  the  prlo* 
oipal,  and  interest  should  be  oompoted  on  the 
balance  then  due  up  to  the  time  for  the  next  an- 
nual accounting.  Bond  v.  Lockwood,  88  IlL  XI8 
(1864). 

And  the  same  rule  was  adopted  In  charging  a 
guardian  who  had  failed  to  invest  the  estate  of  his 
ward  and  during  the  course  of  a  long  guardiaosb^ 
had  had  its  management  and  use,  in  Boyoton  v. 
Oyer,  18  Pick.  ia838). 

And  in  Bobbins  v.  Hayward  (iSSStU  referred  to  In 
1  E*iok.  6E8,  it  was  held  that  when  large  sums  of 
money  have  come  to  the  hands  of  a  guardian  and 
no  aecount*has  been  rendered  for  many  years,  and 
rents  from  real  estate  and  income  from  public 
stocks  have  been  periodically  reoeived,  hia  account 
should  be  settled  with  a  rest  for  every  year.  Includ- 
ing principal  and  interest,  and  the  balance  thus 
struck  carried  forward,  to  bo  again  on  Interest, 
whenever  the  sum  Is  large  enough  that  a  trustee 
acting  faithfully  and  discreetly  would  put  It  In  a 
productive  state. 

So  where  the  terms  of  a  testamentary  troat  pro- 
vide that  interest  shall  be  added  to  the  principal 
during  the  minority  of  the  beneficiaries,  and  that 
from  majority  each  beneficiary  shall  be  entitled  to 
the  income  of  bis  portion,  the  share  of  each  bene- 
ficiary becomes,  on  his  attaining  majority,  a  new 
principal,  on  which  the  trustee  is  chargeable  with 
interest  or  dividends,  a  rest  to  be  made  at  the  date 
of  majority  of  each  beneficiary.  McKlm  v.  Hib- 
bard,  142  Mass.  4»(18B6). 

In  Jordan  v.Hunt,  8  Hill,  Eg.  146  (1835>,  however, 
it  was  held  that  a  guardian  who  receives  funds  of 
his  ward  from  time  to  time  is  not  chargeal>le  with 
Interest  on  the  funds  received  until  the  end  of  the 
year,  when  they  are  brought  into  the  account  and 
the  balance  in  his  hands  after  deducting  the  ex- 
penditures constitute  the  interest-bearing  fund 
for  the  succeeding  year. 

And  in  Re  Tutorship  of  Iflnor  Hetn,  48  La.  Ann. 
184  (1896),  it  was  held  that  a  tntor  should  be 
charged,  on  the  settlement  of  a  tutorship,  with 
legal  interest  on  rentage  and  on  t]|e  capital  in  his 
hands,  and  allowed  credit  of  legal  interest  on  all 
disbursements  and  indebtedness  from  their  respec- 
tive dates,  without  annual  compound  of  Interest. 

And  that  interest  on  an  amount  converted  by  a 
trustee  should  be  computed  from  the  time  tbe 
amount  is  found  to  have  been  due  to  the  day 
when  execution   Is  awarded,  wtthont  making  a 
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only  in  the  one  case  aboTe  mentioned,  where 
it  WIS  found  that  in  1888  the  executor  had 
used,  in  the  purchase  of  said  piece  of  land, 
estate  funds  equal  to  one  half  the  purchase 
price,  but  which  sum  the  executor  had  after- 
wards accounted  for,  with  interest  as  afore- 
aaid,  without  delinquency,  in  compliance 
with  the  terms  of  the  will.  He  must,  there- 
fore, not  only  have  accounted  for  said  t5,000 
which  is  claimed  to  ha7e  been  paid  in  the 
pnrchaseof  said  tract  of  land,  but  for  a  larire 
nmount  of  interest  thereon,  as  it  is  not  dis- 
puted  that  he  returned  7.9  per  cent  annually, 
until  such  funds  were  entirely  paid  over  to 
the  heirs.  To  impress  upon  lands  of  the 
trustee  a  trust  in  faror  of  the  beneficiary, 
under  these  circumstances,  would  be  allow- 
ing him,  not  only  the  advantage  of  compound 
interest  at  rates  determined  on  by  the  court, 
but  would  permit  him  to  collect  such  interest 


by  selecting  lands  out  of  the  trustee's  estate, 
purchased  during  the  continuance  of  the 
trust,  at  the  purchase  price  paid  therefor 
years  before.  It  would  not  only  give  the 
heirs  the  advaotage  of  compounding  interest 
against  the  trustee  for  having  temporarily 
used  trust  funds,  in  order  to  draw  away  from 
him  the  profit  of  such  use,  but  would  also 
give  them  the  further  advantage  of  increasing 
that  exaction  by  whatever  rate  the  property 
so  selected  might  vouchsafe,  whether  it  tie 
thirty,  sixty,  an  hundred,  or  a  thousand  fold. 
Counsel  for  the  petitioner  undertake  to  sus- 
tain the  decree  of  the  court  declarins  said 
trust  in  the  lands  of  the  executor,  ana  their 
contention  is  that  the  court  ought  to  have 

Sone  further,  and  decreed  to  the  heirs  ad- 
itional  trust  interests  in  the  lands  of  the 
executor,  by  Invoking  the  doctrine  of  equity 
that  the  trustee  shall  not  be  permitted  to 


■est  at  the  date  of  the  commenoement  of  the  suit, 
was  held  in  MoKim  v.  Hibbard,  Itf  Man.  4S8  ( 1886). 

So  in  Scott  V.  Crews,  72  Mo.  261  (1880),  It  waa  held 
that  an  administrator  who  has  paid  out  money  for 
the  estate  should,  upon  belnff  charged  with  Inter- 
est with  rests  for  ao  Improper  use  of  the  funds 
of  the  estate,  he  allowed  Interest  upon  the 
amounts  paid  by  him  with  the  same  rests  and  at 
the  same  rate. 

Ke^ts  cannot  he  made  by  the  master,  however, 
unless  so  directed  by  the  decree. 

This  waa  held  in  Webber  v.  Hunt,  1  Madd.  18  (1815), 
in  a  proceeding  against  a  mortgagee  in  possession 
for  an  accounting. 

But  a  decree  directing  the  master,  in  taking  an 
account  against  the  executor,  to  ascertain  balances 
In  his  hands  at  the  end  of  each  year  and  compute 
Interest  on  such  balances  and  make  annual  rests, 
charging  him  with  Interest  after  the  rate  and  in 
the  manner  aforesaid  upon  such  balances,  requires 
that  the  Interest  computed  on  the  balance  due  for 
the  first  year  shall  form  a  part  of  the  balance  due 
at  the  end  of  the  second  year,  and  upon  which  in- 
terest is  to  be  then  computed,  and  so  on  from  year 
to  year.  Heighlngton  v.  Grant,  5  MyL  ft  a  266 
(1M)I. 

And  the  object  of  a  direction  to  compute  inter- 
est  at  5  per  cent  on  all  sums  received,  making  half- 
yearly  rests,  in  a  decree  against  an  executor  di- 
rected not  to  derive  any  advantage  from  keeping 
the  money  In  his  hands  without  accounting  for 
legal  interest,  and  to  accumulate  for  the  benefit  of 
the  cestui  qtu  trust.  Is  to  charge  compound  Interest; 
and  the  decree  is  properly  executed  when  the  ex- 
ecutor has  the  whole  property  in  his  hands,  by  a 
computation  of  interest  upon  each  receipt  from 
the  day  it  was  received,  the  balance  of  the  re- 
eeipts  with  the  interest  so  calculated  and  payments 
being  struck  at  the  end  of  the  half  year,  and  that 
balance  so  composed  of  principal  and  Interest  be- 
ing carried  forward  as  an  item  in  the  account  pro- 
ducing interests  Raphael  v.  Boehm,  11  Ves.  Jr. 
821  (1805),  18  Yes.  Jr.  407  (1807). 

And  a  rest  ought  to  be  made,  under  a  decree  di- 
recting that  in  taking  the  accounts  of  a  mort- 
gagee in  possession  annual  rests  should  be  made, 
and  that  the  rents  and  profits  of  the  premises 
should  be  applied  in  reduction  of  the  principal  as 
often  as  they  exceed  the  accrued  interest,  at  the 
date  of  the  receipt  by  tbe  mortgagee  of  a  sum  in 
excess  of  the  Interest,  though  occurring  in  the  in- 
terval between  annual  rests,  and  the  subsequent 
annual  rests  should  be  computed  from  that  date. 
Binnington  v.  Harwood,  Tum.&  R.  477  (18S3). 

But  a  decree  for  an  accounting  by  a  trustee  will 
not  be  reversed  on  appeal  because  the  master  has 
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made  annual  rests  in  the  account  without  a  di- 
rection in  the  interlocutory  decree  or  otherwise  to 
do  so,  when  the  facu  stated  in  the  bill  and  taken  to 
be  true  by  a  default  require  rests  in  computing 
interest,  and  they  are  allowed  by  the  master  with- 
out objection,  and  bis  report  Is  confirmed.  Hurd 
V.  Goodrich,  (»  Bl.  467  .1871;. 

And  the  omission  of  the  commissiODer,  in  stat- 
ing the  accounts  of  an  executor,  to  charge  him 
with  Interest  on  annual  balanofis  in  his  hands,  is  a 
ground  for  surcharging  and  falsifying  the  ao- 
oounta.  executors  being  chargeable  with  interest 
on  such  baJances  generally.  Burwell  v.  Anderson, 
t  Leigh,  848  (lt»81). 

And  an  error  In  directing  the  jury  to  compound 
the  interest  annually  against  a  guardian  from  the 
date  of  his  settlement  to  the  time  of  the  trlBl  of  an 
action  for  its  recovery,  is  harmless,  nnd  not  a 
ground  for  reversal  when  in  fact  the  jury  gave 
only  about  one  year's  interest.  TUlett  v.  Com.  9  B. 
Mon.  441  (1849). 

And  an  appeal  by  an  administrator  upon  the 
ground  that  he  had  been  charged  compound  inteiw 
est  on  money  not  actually  reduced  to  possession 
will  be  regarded  as  frivolous  when  it  fails  to  show 
any  particular  item  or  charge  in  which  it  had  been 
done.    Sanderson  v.  Sanderson,  80  Fla.  282  a883). 

The  master  in  a  proceeding  to  charge  a  guardian 
with  compound  interest  on  the  moneys  of  his  ward 
should  be  directed  to  compute  it  at  the  rate  of  6 
per  cent  with  annual  rests  under  a  rule  fixing  it  at 
a  luiform  rate  of  1  per  cent  less  than  the  legal 
rate,  when  the  guardianship  terminated  before  the 
legal  rate  was  changed  from  7  to  6  per  cent,  though 
the  direction  and  computation  were  mado  after- 
wards.   Micou  V.  Lamar,  7  Fed.  Rep.  180  (1881). 

But  the  rule  under  which  it  is  presumed  that 
baJances  of  interest  in  a  trustee's  hands  were  first 
applied  to  make  payments  for  the  estate  has  the 
effeotof  making  interest  an  interest-bearing  fund 
only  where  it  was  in  fact,  or  should  have  been,  em- 
ployed to  discharge  current  demands.  Livingston 
V.  Wells,  8  S.  a  N.  S.  847  (1878). 

And  where  interest  is  charged  against  an  execu-  ' 
tor  or  administrator,  in  settling  his  administration 
account,  on  balances  due  at  the  end  of  each  year,  it 
ought  not  to  be  carried  to  the  accounts  of  the  suc- 
ceeding years  so  as  to  convert  It  into  principal  and 
make  it  bear  interest,  nor  be  deducted  from  the 
payments  made  in  such  succeeding  years.  Shep- 
pard  V.  Starke.  8  Munf .  29  (1811);  Granberry  v.  Gran- 
berry,  1  Wash.  (Ta.)  246,  1  Am.  Dec  466  aTB8); 
Cavendish  v.  Fleming,  8  Munf.  196  (1812). 

And  in  stating  an  account  between  a  vustee 
bound  by  the  terms  of  the  trust  to  make  annual 
payments,  with  his  cestui  qu/t  trust,  simple  intere^f 
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mftke  any  profit  by  the  use  of  trtuit  f  ands. 
While  this  is  a  salutary  rule  of  equity,  and 
moat  be  upheld,  it  does  not  warrant  the  court 
in  transferring  to  the  heirs  lands  of  the  ex- 
ecutor, or  interests  therein,  under  the  facts 
existing  in  the  case  at  bar.  We  think  this 
is  abundantly  shown  from  the  foregoing 
examination.  But  that  doctrine  has-been 
asserted  with  such  confidence,  as  sufficient 
to  support  the  decree  of  the  court  declaring 
the  trust,  that  we  will  briefly  examine  the 
question  from  that  particular  point  of  view. 
The  question,  then  is,  If  a  trustee  use  trust 
funds  to  the  extent  of  half  the  purchase  price 
of  a  tract  of  land,  but  afterwards,  in  the 
execution  of  the  trust,  account  for  the  fund 
so  used,  with  compound  interest  at  the  rate 
of  7.9  per  cent,  has  the  trustee  profited  by 
this  transaction  to  the  extent  of  half  the  value 
of  such  tract  of  land?    Suppose  a  man  pur- 


chases a  tract  of  land  at  the  price  of  $10,OOIt 
and,  not  having  funds  at  hand  to  pay  Hm 
whole  price  at  uie  time  stipulated,  be  calli 
upon  another  having  money  on  hand,  whs 
supplies  the  purchaser  with  $5,000,  and  tfaa 
transaction  thus  stands  fw  a  Ume,  imUl 
such  $5,000  is  called  for,  when  the  pur- 
chaser promptly  returns  the  same,  with  con- 
pound  interest  at  the  rate  of  7.9  per  cent  per 
annum.  Now,  suppose,  some  yean  after  mxk 
payment,  the  party  living  such  aoeommodi- 
tion,  pointing  to  said  tract  of  land,  then  <if 
the  value  of  $50,000,  and  relating  the  cir- 
cumstances Just  narrated,  insists  that  sach 
purchaser  is  beholden  to  him  to  the  extest 
of  half  said  tract  of  land  at  its  prescBt 
value,  together  with  half  of  the  iasaes  tod 
profits  from  said  land  since  its  purchase, -ii 
other  words,  that  the  purchaser  had  actaallj 
profited  by  such  accommodation  to  the  extem 


should  be  allowed  upon  each  annual  payment 
from  the  time  ft  Is  due  till  tbe  date  of  fliloff  the 
master's  report,  and  obarires  paid  by  the  trustee 
should  be  first  deducted  from  the  interest  due  up 
to  tbe  date  of  the  charge,  and  the  balance  then  de- 
ducted from  the  prinoipaL  But  If  the  interest  is 
more  than  the  cliarge,  the  excess  of  interest  is  not 
to  be  added  to  tbe  principal,  which  is  to  be  left  as 
before  and  the  interest  is  to  be  added  to  the  inter- 
est subsequently  accruing.  Merrittv.  Jenkins, 
17  Fla.  484  (1880). 

Bo  the  allowance  of  interest  on  annual  balances 
on  an  executor*s  account  is  not  subject  to  the  ob- 
jection that  interest  is  thereby  compounded 
against  him,  where  the  expenditures  for  the  year 
amount  to  more  than  the  interest  for  that  period, 
or  where,  if  they  amount  to  less,  the  balance  is  not 
added  to  the  prinoipaL  Brown  v.  Vinyard,  1  Bail. 
Bq.  460  a881). 

And  in  De  Peyster  v.  Clarkson,  2  Wend.  77  (1828), 
it  was  held  that  charging  interest  on  an  account- 
ing by  a  guardian  by  oaxrying  it  into  the  current 
account  as  so  much  money  in  the  hands  of  the 
guardian  immediately  applicable  to  bis  dlsburse- 
ments  and  payments  for  the  account  o^his  wards, 
is  *not  objectionable  as  a  system  for  compounding 
the  interest  againat  the  guardian. 

But  after  tbe  termination  of  a  guardianship  the 
guardian*s  accounts  should  be  adjusted  and  stated 
upon  the  ordinary  principles  as  between  debtor 
and  creditor,  and  a  decree  for  an  aggregate  sum 
embracing  interest,  as  well  as  the  balance  of  prin- 
cipal due  at  the  close  of  the  guardianship  with  in- 
terest on  such  aggregate  sum,  is  erroneous,  tbe 
interest  being  thereby  compounded.  Cunningham 
V.  Cunningham,  4  Gratt.  48  a847>. 

b.  Upon  what  computed: 

While  the  question  as  to  what  compound  interest 
will  be  computed  upon  has  been  seldom  raised,  the 
general  rule  may  be  drawn  from  all  the  decisions, 
that  It  will  be  computed  upon  all  of  the  trust  fund 
which  the  executor  or  other  trustee  has  converted 
or  used,  or  with  reference  to  which  he  has  other- 
wise misconducted  himself. 

This  was  the  rule  adopted  in  Be  Hodges*  Estate. 
86  Vt.  70  (1804),  and  McCloskey  v.  Ghleason,  66  Vt.  284, 
48  Am.  Rep.  770  (1883). 

But  where  there  is  no  ground  for  charging  bad 
faith,  however,  or  any  improper  motive,  and  the 
violation  of  the  trust  is  simply  due  to  an  erroneous 
view  of  their  powers  and  duties,  great  caution 
should  be  exercised  in  ascertaining  the  sum  for 
which  they  are  chargeable,  and  care  should  be 
aken  not  to  mulct  them  in  a  greater  amount  than 
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the  estate  could  have  zealiaed  from  Che  propero* 
ecution  of  the  trust.  Dktum  In  Adair  v.  Bri» 
mer,74N.Y.680(1878). 

Thus,  an  executor,  who,  under  a  bona  tide  belief 
that  under  a  true  construction  of  the  will  be  w« 
entitled  thereto,  sold  out  stock  and  retsined  oot 
third  and  paid  two  thirds  of  tbe  proceeds  to  his  «>> 
executors,  is  only  liable  for  the  one  third  rettloei 
by  himself,  upon  tbe  subsequent  dedsion  of  tbe 
court  that  tbe  next  of  kin  were  entitled  to  the 
fund.  Saltmarsh  v.  Barrett,  81  Beav.  348, 8  Jar.  5. 
8. 787, 81 L.  J.  Gh.  788, 10  Week.  Bop.  640, SLb 1. 9.& 

8ra88». 

And  where  a  partner  engages  in  speonlatiOQ  with 
the  moneys  of  the  firm,  making  large  proftta,  aaA 
it  does  not  appear  how  much  of  the  mooeyi  used 
was  in  excess  of  the  amount  he  had  a  ri«ii(  n 
draw,  one  half  of  the  amount  used  may  be  ukea 
as  the  sum  for  which  he  is  to  be  held  aooouotaUets 
his  partner,  with  interest  compounded  aooosUf. 
Pomeroy  v.  Benton,  17  Mo.  64  (18821. 

But  where  he  destroys  the  txtok  in  which  beksfS 
an  account  of  the  transaction,  and  pretends,  upoa 
examination  as  a  witness,  that  he  does  not  know 
and  cannot  ascertain  tbe  amount,  he  Is  obancsbit 
with  compound  mterest  upon  the  amonnt  of 
moneys  used  in  excess  of  the  amount  whioli  behai 
a  right  to  draw.   IbUL 

A  guardian  who  receives  secmritlflB.  sooe  oi 
which  bear  annual  interest  and  some  simple  tote^ 
est,  and  collects  them  all  and  minirlee  theprooeHii 
with  his  own  moneya,  rendering  no  account  of  Un 
amount  of  interest  moneys  received,  and  inrerti 
in  stocks  and  real  estate  with  the  fund  fonned  19 
the  comlxture,  receiving  more  than  6  per  oeoc  €a 
his  investment.  Is  chargeable,  however, with  anouil 
interest  on  the  whole  trust  fund,  though  it  oooi4 
not  be  traced  directly  and  wholly  into  these  ttia^ 
actions.    Harwell  v.  Steen,  40  V t.  678  (18741. 

And  an  administrator  to  whom  stock  bekniffiRf 
to  the  deceased  had  been  transferred,  upon  vhiefc 
he  received  the  dividends  and  used  and  apptO' 
priated  them  as  his  occasions  required,  sbouki  d* 
charged  with  Interest  on  the  several  dividends  fi«a 
the  time  they  were  respectively  received,  sod  rf  be 
has  since  sold  tbe  stodk  and  Invested  the  oooff 
elsewhere,  it  should  be  followed  and  wbaterer  dir- 
idends  or  mcome  he  has  received  from  retoreM* 
ments  ought,  in  like  manner,  tot>e  accounted  for 
with  interest  Oarniss  v.  Gardmer,  1  Bdw.  Cb.  19 
(1882). 

And  a  guardian  who  charges  himseir  vithinttt- 
est  upon  balances  remaining  In  his  haods  b  iSo 
chargeable  therewith  on  additional  suma  not  io- 
eluded  m  his  account,  when  in  tbe  aettlement  of 
his  aooount  it  is  found  that  such  sqbm  oofM  i* 
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of  one  half  the  yalue  of  said  land,  and  half 
the  issues  and  profits  thereof  since  purchase,  ^ 
althousrh  the  purchaser  had  long  since  repaid 
the  loan  with  interest.  This  would,  we 
ihink,  strike  practical  men  as  an  extraordi- 
nary proposition.  But  we  have  drawn  into 
this  illustration  material  facts,  which  har- 
monize with  those  existing  in  the  case  at 
bar,  except  that  in  the  illustration  it  was  a 
voluntary  accommodation,  and  in  the  present 
case  trust  funds  were  used;  but  we  are 
simply  inquiring,  now,  as  to  the  measure  of 
profit  flowing  from  one  to  the  other  by  such 
use  of  funds.  Then,  if  the  profits  of  such  ac- 
commodation were  to  be  taken  away  from  the 
purchaser,  and  transferred  to  the  other,  apply- 
ing the  theory  proceeded  upon  in  this  case, 
it  would  require  the  transfer  of  a  half  interest 
Id  the  land,  and  half  the  issues  and  profits 
since  the  purchase,  less  $6,000,  dropped  from 


the  account  of  israes  and  profits,  to  offaei 
the  $5,000  which  the  purchaser  had  returned 
to  the  lender,  making  no  account,  however, 
of  the  interest  which  the  purchaser  paid  for 
the  use  of  said  loan ;  and,  on  this  theory  of 
accounting  for  profits,  the  one  whose  $5, 000 
was  thus  temporarily  used  would  find  that 
he  had  first  received  back  his  $5,000  on  de- 
mand, with  compound  interest,  and  there- 
after, although  the  purchaser  had  carried  the 
investment  in  the  land  as  his  own  burden 
alone  until  it  is  of  great  value,  half  of  the 
land,  worth  $35,000,  and  also  half  of  the  is- 
«iues  and  profits,  less  $5,000,  had  been  handed 
over,  merely  to  take  away  the  alleged  profit 
of  the  temporary  use  of  said  $5,000.  The 
only  difference  between  the  illustration  and 
the  accouutinff  pursued  in  the  case  at  bar  is, 
that  in  the  illustration  it  was  a  voluntary 
accommodation,   and,   also,    in  the  account 


bave  been  charged.    Blake  v.  Peffram,  100  Mass.  541 

o.  When  dHowaaice  Mhould  eommenee. 

The  period  allowed  before  charging  a  guardian 
or  trustee  with  interest  upon  trust  funds  coming  to 
hh  bands  depends  upon  the  particular  oiroum- 
staoces  of  eaoh  case  and  should  be  reasonable. 
Boynton  v.  Dyer,  18  Pick.  1  (1886);  Shepard  v.  Pat- 
terson, 8  Dem.  188  (lS»4i, 

So  In  Rowland  v.  Best,  S  MoOord,  Eq.  817  a8S7),  It 
was  held  that  Interest  should  be  allowed  on  the  an< 
nual  balances  of  an  administrator's  account  after 
allowing  a  reasonable  time  for  settlement  of  the 
estate,  but  not  so  as  to  allow  compound  Interest 

Thus,  in  Gflman  v.  Gilman,  9  Lans.  1  (X9J0u  it  was 
held  that  when  an  Investment  1b  directed  which 
may  be  made  in  public  securities  which  can  be  ob- 
tained at  any  time  in  the  market,  thirty  days  is  a 
reasonable  time  to  allow  for  making  the  Invest- 
ment before  the  imposition  of  interest  on  the  trus- 
tee for  failure  to  invest. 

And  in  Barney  v.  Saunders,  67  XT.  &  16  How.  68S. 
U  L.  ed.  J047  (1888),  one  month  was  allowed  after 
each  annual  rest  in  which  to  reinvest  the  Interest 
received  when  the  sums  received  were  small  and  a 
large  part  was  liable  to  be  called  in  for  the  use  of 
the  beneficiary. 

So  in  Shepard  v.  Patterson,  sujira^  three  months 
were  held  to  be  a  reasonable  time  to  be  allowed  be- 
fore charging  an  executor  with  compound  interest 
upon  the  trust  fund  for  failure  to  obey  a  direction 
in  the  will  requiring  the  income  to  be  deposited  in 
Bome  good  savings  bank  or  devoted  to  some  other 
eafe  investment. 

And  in  Binggold  v.  Ringgold,  1  Harr.  ft  G.  11, 18 
Am.  Dec.  260  (1828),  six  months  was  adopted  as  a 
reasonable  time  within  which  a  trustee  should  In- 
vest the  trust  funds,  a  failure  to  do  so  rendering 
him  thereafter  chargeable  with  interest. 

And  In  Barker  v.  White,  68  N.  T.  201  (187i),  the 
same  period  was  assumed  to  be  proper  in  a  proper 
case. 

So  in  Boynton  v.  Dyer,  supra,  in  which  a  guardian 
had  failed  to  Invest  and  bad  the  use  of  his  ward's 
estate,  but  had  promptly  rendered  an  account  at 
the  end  of  the  fhrst  year,  one  year  was  allowed  as  a 
reasonable  time  within  which  to  invest  the  estate 
before  charging  him  with  interest  thereon. 

And  in  Schleffelln  v.  Stewart,  1  Johns.  Oh.  880,  7 
Am.  Deo.  60r  (1815),  two  years*  during  which  aU  the 
debts  of  the  estate  were  paid,  with  a  trifling  excep- 
tion, and  during  a  large  part  of  which  the  admin- 
istrator had  a  balance  in  band  amply  sufScient  to 
Close  the  conoems  of  the  administration,  was 
S'iopted  as  a  snffloient  period  within  which  to  set- 
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tie  the  estate,  so  as  to  render  him  thereafter  charge- 
able with  compound  interest  in  a  proper  case  for 
failure  to  do  so. 

A  trustee  who  denies  the  trust  and  claims  In  hos- 
tility thereto,  however,  cannot  Invoke  the  rule 
allowing  a  trustee  six  months  for  investment  of 
trust  funds,  but  is  properly  chargeable  with  inter- 
est from  the  time  of  receipt  of  the  trust  funds. 
Barker  v.  White,  sripro. 

And  a  guardian  chargeable  with  compound  in- 
terest, who  took  office  before  the  modification  of 
the  Act  of  1847.  Ck>de,  9  £006,  is  not  entlUed  to  ex- 
emptlon  therefrom  for  the  first  year  after  his  quali- 
fication, where  the  case  was  one  in  which  time  was 
not  required  at  the  beginning  of  the  trust  to  collect 
assets  and  ascertain  Indebtedness.  McCullough  v. 
Johnson,  81  Ga.  6M  (1878). 

So  in  Foster  v.  Stone  (Yt.)  81  Atl.  Rep.  841  (1806), 
it  was  held  that  an  administrator  who  appropriates 
the  funds  of  the  estate  to  bis  own  use  should  be 
charged  with  interest  upon  the  sums  approprialed 
from  the  date  of  the  appropriation,  compounded 
annually. 

And  in  Bond  v.  Lockwood,  88  HI.  218  (1864>,  it  was 
held  that  a  guardian  who  has  used  the  money  of  his 
ward  should  charge  himself  wiih  interest  from  the 
time  he  received  It. 

And  executors  under  a  will  directing  a  legacy  to 
be  taken  from  the  personal  estate  before  dividing 
it,  and  invested  for  the  purpose  of  paying  it  when 
the  legatee  should  attain  his  majority,  who  charge 
themselves  In  their  annual  account  with  cash  re- 
served for  the  payment  of  the  legacy,  are  charge- 
able with  interest  from  the  time  the  legacy  was 
taken  from  the  personal  estate,  as  Shown  by  their 
account,  with  annual  rests.  BUott  v.  Sparrell,  U4 
Mass.  404  (1874). 

And  in  MoKim  v.  Blake,  189  Mass.  JS08(1885),  it  was 
held  that  interest  should  be  computed  in  an  action 
against  sureties  on  the  bond  of  a  trustee  who  has 
wrongfully  sold  securities  belonging  to  the  trust 
estate  and  converted  the  proceeds  to  his  own  use, 
on  the  amount  converted,  from  the  time  it  is  found 
to  be  doe  up  to  the  time  of  Issuing  execution,  but 
without  rests,  the  allowance  of  compound  interest 
being  contrary  to  the  general  rule  in  Maauiohu- 
setts. 

So  in  Davis  v.  May,  19  Yes.  Jr.  888  (1816),  it  was 
held  that  annual  rests  will  not  be  directed  on  an  ac- 
count against  a  mortgagee  in  possession  from  the 
time  when  the  arrear  of  interest  was  discharged  by 
the  rents. 

d.  Bate  per  cent  and  length  of  reeta. 

The  rate  of  interest  to  be  charged  against  a  trus- 
tee upon  trust  moneys  in  bis  hands  depends  upon 
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with  appellant  the  $5,000  dropped  to  offset 
a  half  interest  in  the  land  accrued  by  way 
of  compound  interest,  computed  at  higher 
rates  than  the  executor  had  returned,  prior 
to  the  date  of  the  purchase  of  said  Child  & 
Tounff  tract  of  land.  This  does  not  materi- 
ally change  the  application  of  the  illustra- 
tion. But,  aside  from  the  other  untenable 
oonditions  already  observed,  the  fact  Just 
mentioned— that  the  money  upon  which  this 
trust  is  proposed  to  be  declared  is  not,  in 
reality,  for  part  of  the  trust  money  found  in 
said  land  from  the  time  of  purchase,  but  is  a 
demand  for  interest  accruing  on  moneys 
which  were  never  even  in  said  land— would 
seem,  in  view  of  the  authorities,  to  be  suffi- 
cient to  defeat  all  claim  to  a  resulting  or 
constructive  trust  in  favor  of  the  heirs  in  the 
present  case.  In  order  to  sustain  such  a  trust 
on  the  ground  that  the  land  was  purchased 
with  trust  funds  which  were  otherwise  to  be 


accounted  for,  the  trust  interest  in  the  land 
must  be  founded  on  trust  money  paid  in  the 
purchase  thereof,  and  other  demands  cannot 
be  offset  for  an  interest  in  the  land.  DucU 
V.  FifTd,  188  U.  S.  587,  84  L.  ed.  1091,  and 
cases  cited ;  MuUer  v.  Bujfek,  Id  Mont.  354. 
There  is  some  question  made  in  the  author- 
ities whether  a  trust  ought  to  be  declared  in 
such  a  case,  where  only  a  moiety  of  the  pur- 
chase price  was  paid  by  trust  funds,  or 
whether  a  lien  only  should  be  fastened  upon 
the  land  to  secure  reimbursement  of  the  trust 
fund.  Mr.  Story  seems  to  approve  the  latter 
course  as  the  more  equitable  and  reasonable 
procedure.  2  Story,  Eq.  Jur.  §g  1211,  1277y. 
See  also  Perry.  Tr.  g  188 ;  Munro  ▼.  GoIUhs, 
95  Mo.  88.  If  it  appeared  in  this  instance 
that  the  trust  money  had  carried  the  burden 
of  half  the  investment  in  said  land  from  the 
time  of  purchase  until  the  trust  was  declared, 
it  might  then  be  necessary  to  decide  between 


the  partloular  facts  of  each  case.    Dietvm  in  Bobb 
V.  Robb,80Mo.41ia886). 

In  Be  RxoKXB*s  EsTATB  the  oourt,  in  ref  ualnRr  to 
adopt  the  hlffbest  rate  at  whJoh,  aooordinff  to  some 
testimony,  the  money  could  have  been  loaned,  said: 
^*Tbe  rate  must  be  fixed  with  dae  cooslderation  or 
the  result  will  be  found  out  of  all  proportioD  to 
what  could  have  been  accomplished  In  the  Held  of 
practical  affairs.**  Also,  that  '*lt  would  not  be  poa- 
siMe  lo  praotioe  to  make  the  gain  compound  alongr 
the  line  of  the  bi^hPAt  rates  attainable,  because  in 
practice  it  would  not  be  possible  to  reloan  the 
money  and  the  accumulated  interest  the  instant  it 
was  due.** 

There  is  no  fixed  rule  as  to  what  would  be  a  rea- 
sonable rest  for  compounding  Interest  aff81n8^an 
executor  or  other  trustee  upon  trust  funds  oon- 
verted  to  his  own  use,  that  also  depending  upon  the 
particular  facts  and  circumstances  of  each  case. 
Clemens  v.  Caldwell,  7  B.  Men.  171  (1846);  Johnson  v* 
Beaucbamp,  5  Dana,  70(1887);  Maupin  v.  Dulany,  6 
Dana,  689, 30  Am.  Dec.  699  (1837);  Clark  v.  Anderson, 
10  Bush,  99  (1873).  See  also  the  main  case,  Ba 
BiCKXB*s  Estate,  In  which  less  than  the  highest 
legal  rate  was  required. 

The  leading  principle  seems  to  be  to  charge  such 
a  rate  and  with  such  rests  as  to  approximate  as 
nearly  as  possible  to  the  actual  or  presumed  profits 
of  the  fund.    Grace  v.  Cruco,  81  Mo.  676  (1864). 

Or  what  the  tru^t  would  have  produced  if  prop- 
erly managed.    King  v.  Talbot,  40  K.  T.  76  (1869). 

See  also  tuprti,  IL,  heading,  lY<neipl6  of  the  aUouh 
anee. 

It  has  not  l)een  the  practice  in  the  United  States, 
as  it  has  been  in  Bogland,  to  charge  the  guardian 
with  different  rates  of  interest,  corresponding  to 
different  degrees  of  negligence  or  misconduct. 
Dictum  in  Moyer  v.  Fletcher,  56  Mich.  506  (1886). 

A  trustee,  who  uses  the  trust  fund  in  his  private 
business,  is  prima  facie  liable,  at  least  for  the  legal 
rate  of  Interest  for  the  use  of  money.  Cruoe  v. 
Cruce,  auprck. 

And  has  been  frequently  held  to  be  chargeable 
with  the  highest  legsd  rate  with  annual  rests.  See 
aupra  U.,  o,  and  d,  headings.  Use  and  admixture  of 
tntst  fundn  and,  FaUwre  or  rtfufol  to  account. 

And  it  is  to  be  observed  that  annual  rests  have 
been  more  frequently  employed  than  any  other 
period,  which  is  probably  due  to  the  fact  that  the 
income  upon  in  Vestments  is  frequently  realized  an- 
nually. 

Though  a  direction  of  annual  rests  in  computing 
inteicst  is  not  of  course,  but  under  special  circum- 
stances only,   and  never  for  a  broken  period. 
Davis  V.  May,  19  Yes.  Jr.  888  (1816). 
99  L.  R.  A. 


Thus,  in  Ornoe  v.  C^ce,  nuprei,  the  ooort  allowed 
simple  interest  at  the  rate  of  10  per  cent  against  a 
trustee  who  had  appropriated  the  trust  moneys  to 
bis  own  use,  upon  an  aooounting  runnloir  through 
fifteen  years,  on  evidenoe  that  the  moneys  could 
have  been  invested  at  that  rate  of  interest,  but  re- 
fused to  compound  it  upon  the  ground  that  the  re- 
sult would  exceed  what  could  be  expected  from 
any  prudent  and  careful  administration  oif  the  es- 
tate under  ordinary  circumstances. 

And  in  King  v.  Talbot,  supra,  in  whioh  the  exeo- 
utois  purchased  railroad  and  bank  stock  with  the 
trust  fund  when  they  were  directed  by  the  will  cre- 
ating the  trust  to  apply  the  Interest  to  the  use  of 
minors  so  far  as  necessary,  and  pay  over  the  ftmd 
with  aoonmulatlons  upon  their  attaining  tbeir  ma- 
jority, they  were  held  liable  to  the  oestuf  que  Vnatt 
for  the  amount  of  the  fund  with  interest  at  6  per 
cent  computed  with  annual  rests,  that  being 
deemed  to  be  approximately  what  the  trost  would 
have  produced  if  properly  executed. 

And  in  Mloon  v.  Lamar,  7  Fed.  Bep.  180  (188U,  it 
was  held  that,  when  wards  reject  improper  invest- 
ments made  by  their  guardian  and  demand  the 
equivalent  in  money,  he  should  be  charged  during 
the  period  of  the  guardianship  with  suoh  a  rate  of 
interest  as  a  proper  and  safe  Investment  would 
have  realized,  compounded  annually,  whlota  rata 
may  be  less  than  the  legal  rate. 

So  a  decree  allowing  8  per  cent  Interest  with 
annual  rests  against  an  administrator  who  mixed 
the  trust  funds  with  his  own  and  used  them  for 
the  purposes  of  speculation  for  his  own  profit  will 
not  be  dlsturl)ed  on  appeal  when  the  assets  with 
which  he  was  chargeable  oonsisted  almost  exclu- 
sively of  notes  due  the  intestate  bearing  10  per 
oent  interest.  Hook  v.  Payne,  81 U.  &  U  WalL  2SS. 
80L.ed.887a871). 

And  an  administrator,  upon  failure  to  report  to 
the  court  the  proceeds  of  a  note  bearing  10  per 
oent  interest  coming  to  his  bands,  and  the  appro- 
priation thereof  to  his  own  use,  is  properly  charge- 
atde  thereon  with  interest  at  the  rate  of  10  per  cent 
oompounded  annually.  Williams  v.  Fettiorew.6S 
Ma  460  (1876). 

So  in  jRs  Davis's  Estate,  07  Mo.  450  a876),an  ex- 
ecutor who  kept  the  estate  open  and  the  money  in 
his  hands  for  throe  years  after  all  the  debts  were 
paid,  using  the  money  in  the  meantime  fOr  his  own 
purposes,  was  held  to  be  properly  chargeable  wits 
8  per  cent  interest  computed  with  annual  resrsi 
and  the  court  on  appefidsaid  that  a  charge  of  lA 
per  cent  would  have  been  warranted. 

And  in  Frost  v.  Winston,  89$  Mo.  489  (1B8».  it  was 
held  that  a  guardian  who  had  moneys  of  his  ward 
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the  dlstinotionfl  Just  mentioned.  Bat  woeh  U 
aot  the  cue  here.  The  claim  or  money  upon 
which  the  trust  in  the  land  is  declared  in 
favor  of  the  heirs  in  this  case  arises  for  com- 
pound interest  at  a  higher  rate  than  the 
trustee  returned.  And,  when  the  date  of  the 
purchase  from  Child  A  Toung  is  reached,  in 
casting  the  interest  account,  $5,000  of  the 
claim  thus  accruing  for  interest  prior  to  that 
date  is  dropped  to  offset  the  amount  consti- 
tuting half  the  purchase  price.  On  the  other 
hand,  if  it  is  proposed  to  claim  an  interest 
in  said  land  for  interest  on  the  fund  which 
was  put  into  the  land,  the  difBculties  of 
the  problem  are  still  further  augmented. 
By  that  theory  compound  interest  would  be 
required  from  the  trustee  for  the  use  of  the 
money  put  into  the  land,  and  the  ee$tui  would 
be  allowed,  on  this  very  demand  for  com- 
pound interest  (which  is  supposed  to  consti- 
tute the  profit  aeriTed  from  the  use  of  the 


trust  money),  to  go  bMk  and  take  the  land 
also,  with  its  issues  and  profits  from  the  time 
of  purchase,  in  payment  of  the  interest. 
This  would  be  recompensing  the  eeitui  for 
the  use  of  his  trust  money— First,  by  way  of 
compound  interest;  and,  secondly,  by  way 
of  transferring  to  him  the  land,  and  the  rents, 
issues,  and  profits  of  the  land,  besides  com- 
pound interest. 

Counsel  for  respondent  urge,  to  support  the 
Judgment,  that  **the  beneficiaries  are  per- 
mitted to  make  their  election  as  to  whether 
they  will  take  the  actual  profits,  or  interest 
in  lieu  thereof. '  It  plainly  appears  that  the 
court  below  allowed  them  to  elect,  and  take 
both  ways.  We  have  no  doubt  that  with  a 
closer  investigation  of  these  conditions,  and 
more  mature  consideration  of  the  authorities, 
the  learned  ludee  of  the  trial  court  below 
would  have  aeniedthe  claims  put  forth  that 
a  resulting  trust  could  arise  in  favor  of  the 


which  he  bad  lent  or  oonld  have  lent  at  the  hUrfaest 
legal  rate  of  interest,  is  properly  obnrged  with  that 
rate  of  interest  with  annual  rests,  when  called  upon 
to  account. 

And  In  Lommen  v.  Tobiason,  SB  Iowa,  666  (UW), 
an  administrator  who  had  heen  guilty  of  grosB  mal- 
adminlttnition,  and  who  had  deaJt  with  the  moneys 
ooUeoted  by  him  and  famished  no  data  for  reaohinff 
an  accurate  result,  was  held  to  be  chargeable  with 
the  highest,  customary  rate  of  interest  at  the  time 
of  the  death  of  the  decedent  on  notes  belonging  to 
the  estate,  the  rate  borne  by  which  is  not  shown  by 
his  inventory,  untfl  they  come  to  his  hands,  after 
which  it  should  be  computed  at  the  legal  rate  with 
yearly  rests. 

And  In  Hough  v.  Harvey,  71 IIL  7S  (1878),  an  allow- 
ance of  10  per  cent  was  refused  and  one  of  6  per 
cent  with  annual  rests  made  against  an  executor 
who  had  faOed  to  obey  a  direction  to  aooumulatei 
tmt  did  not  appear  to  have  had  any  use  of  the 
fund. 

And  In  WUmerding  v.  McKesson,  'lOB  N.  Y.  820 
(1886),  compound  interest  was  refused,  and  simple 
Interest  at  5  per  cent  allowed,  against  a  trustee  who 
bad  been  negUgent  but  without  wrongful  intent, 
where  his  cotrustees  appropriated  the  trust  fund 
to  their  own  use  and  failed. 

8o  in  Morgan  v.  Morgan,  4  Dem.  868  (1886),  in 
which  the  trustee  had  allowed  ^the  trust  fund  to 
remain  from  time  to  time  with  a  trust  company, 
lie  W88  charged  6  per  cent  interest  thereon  with 
annual  rests,  and  allowed  to  retain  sums  allowed 
hy  the  trust  company  during  the  same  period  by 
way  of  interest. 

But  in  B»  Final  Settlement  of  Tyler  v.  dart- 
Wright,  40  Ma  Appb  878(1800),  it  was  held  that  the 
highest  rate  of  interest  compounded  at  annual 
rests  should  not  be  allowed  against  a  guardian  for 
the  Income  of  his  ward^  property,  where  the  ward 
was  the  child  of  the  gutfdian,  who  was  a  widow, 
and  both  occupied  the  home  place  owned  by  them 
In  common,  without  proceeding  for  a  partition  or 
making  annual  settlements. 

And  the  master  in  a  proceeding  to  charge  a 
grnardian  with  compound  Interest  on  the  moneys 
of  his  ward  should  be  directed  to  compute  It  at  the 
rate  of  S  percent  with  annual  rests,  under  a  rule 
fixing  It  at  a  uniform  rate  of  1  per  oent  less  than 
the  legal  rate,  where  the  guardianship  terminated 
before  the  legal  rate  was  changed  from  7  to  S  per 
oent,  though  the  direction  and  computation  were 
made  afterwards*  MIoon  ▼.  Lamar,  7  Fed.  Bep.  180 
(1881j. 

The  general  role  fOr  accounting  toy  administra- 
tors under  the  Florida  statute  is  that  interest  at  the 
29L.aA. 


rate  of  8  per  cent  is  to  be  charged,  the  interest 
upon  the  balance  found  at  the  beginning  of  the 
year  to  be  carried  into  the  balance  struck  at  its 
close,  computing  interest  for  the  next  year  upon 
the  whole,  no  interest  being  computed  upon  sums 
when  received.  Sanderson  v.  Sanderson,  17  Fla. 
880a880). 

And  in  PeeUe  v.Hipes,  118  Ind.  618  (1888),  in  consid- 
ering the  question  of  the  allowance  of  compound 
interest  against  a  guardian  for  failure  to  account, 
the  court  said  tliat  it  indtned  to  the  opinion  that 
the  penalty  of  10  per  centum  prescribed  by  statute 
is  an  exclusive  one,  but  it  did  not  so  decide. 

So  three  years  is  a  proper  term  for  rests  in  conu> 
puting  Interest  against  a  guardian  where  he  might, 
and  therefore  should,  have  loaned  accruing  inter- 
est at  the  end  of  every  three  years.  Manpin  v. 
Dulany,  6  Dana,  680, 80  Am.  Deo,  009  (1887). 

And  a  trustee  having  the  trust  funds  in  his  hands 
as  a  loan  at  the  time  of  the  creation  of  the  trust,  who 
continues  it  in  his  business  and  is  thereby  enabled 
to  keep  certain  railroad  shares  from  which  he  re- 
ceives the  income  semiannually,  will  only  be 
charged  with  Interest  on  the  fund  in  his  hands, 
with  snnua]  rests,  where  the  half  yearly  Interest 
received  by  him  Is  too  small  for  investment.  Mo- 
Knight  V.  Walsh,  28  N.  J.  Bq.  186  (1872). 

And  in  Final  Accounting  In  Black*8  Estate, 
Tucker.  147  (1800),  it  was  held  that  administrators  are 
chargeable  with  compound  interest  upon  moneys 
of  the  estate  used  by  them  for  thehr  own  benefit, 
and  a  computation  with  annual  rests  is  reasonable 
when  all  the  next  of  kin  are  minors  except  one, 
who  has  only  Just  attained  his  majority. 

Bo  in  Montjoy  v.  Lashbrook,8  B.  Mon.  861  (ISO), 
it  was  held  that  a  trustee  who  uses  the  trust  fund 
for  his  own  benefit  should  be  charged  with  0  per 
cent  interest  thereon  annually,  and  if  he  fails  to 
pay  the  interest  It  should  be  added  to  and  made 
part  of  the  principal  annually. 

And  in  Page  v.  Holman,  88  E^.  878  (1885),  it  was 
held  that  trustees  who  have  used  the  moneys  of 
the  cestui  que  tnut  in  their  own  business,  and  mixed 
the  trust  funds  with  their  own,  will  be  treated  as 
having  loaned  it  to  themselves,  and  interest  may 
be  compounded  sgalnst  them  with  biennial  rests. 

And  In  Feltham  v.  Turner,  88  L.  T.  N.  S.  846  (187(^« 
It  was  held  that  trustees  expressly  directed  to  ao- 
onmulate  the  trust  fund,  who  fail  to  do  so,  are  lia- 
ble to  account  upon  the  footing  of  yearly  or  half 
yearly  rests. 

And  executors  who  grossly  neglect  or  refuse  to 
make  annual  returns  to  the  court  of  the  condition 
of  the  estates  in  their  hands  were  held  liable  for  any 
bidaooe  found  to  he  due  to  ksatees,  with  intersst 
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kein,  undei  the  oonditlons  shown  in  this 
case ;  for  it  cannot  be  sustained  by  the  appli- 
cation of  appropriate  principles  of  equity, 
or  by  reason  or  precedent. 

2.  As  to  the  executor's  oommission :  And 
herein  the  question  to  be  determined  is, 
whether  or  not  an  executor  or  administrator, 
where  the  conditions  require  the  continuance 
of  the  administration  over  a  period  of  years, 
can  lawfully  be  allowed,  at  the  close  of  each 
year,  on  the"  annual  account,  the  commission 
provided  by  statute  for  the  executor  or  ad- 
ministrator on  moneys  of  the  estate  actually 
disbursed  during  the  preceding  year,  by  way 
of  compensation  for  the  care  and  management 
of  the  estate.  That  the  executor  in  tbfs  case, 
in  rendering  his  annual  account  at  the  close 
of  each  year,  char/j^ed  the  estate  with  the 
commission  allowed  by  law  on  funds  of  the 
estate  actually  disbursed  during  the  preced- 
ing year,  is  not  disputed ;  and  this  was  ap- 


proved, from  time  to  time,  by  the  probate 
court.  In  the  present  accounting  the  court 
below  caused  these  commissions  to  be  takea 
awajr  from  the  ex*  cutor,  and.  not  only  so,  but 
required  him  to  pay  interest  on  the  amount 
of  commission  from  the  date  of  each  allow- 
ance. The  interest  amounts  to  considerable 
more  than  all  the  commissions,  and  alto/peth- 
er,  through  that  ruling,  the  executor  is  ad- 

Judged  indebted  to  the  estate  in  the  sum  of 
(5,806.86.  To  support  the  ruling  of  the 
court  below  the  case  of  Be  Detear'$  Estate,  10 
Mont.  426,  is  cited.  That  case  is  far  from 
supporting  the  ruling  here  under  considen 
tion.  It  seems  remarkable  that  the  court 
below,  havine  before  it  such  a  clear  and 
painstaking  elucidation  of  the  subject  of 
commissions,  and  the  construction  of  the  stat- 
ute providing  therefor,  as  found  in  that  case, 
should  have  so  shaped  a  ruling  as  we  find  it 
in  the  case  at  bar  in  this  particular.     In  this 


from  the  time  it  fell  due,  oompounded  at  tbe  end 
of  every  six  years.  Kenan  v.  Hall,  8  Ga.  417  (1850): 
Fall  V.  Simmone,  6  Qa.  266  aSiQ). 

And  the  same  rule  of  rests  every  six  years  was 
ap  piled  in  caee  of  a  firuardian.  Boyston  v.  Boyston, 
28  Ga.  82  (1859). 

So  m  Soott  V.  Crews,  72  Mo.  261  (1880),  an  adminis- 
trator who  sold  property  of  the  estate  on  oredlt, 
taklner  notes  of  Insolvent  Qrms  bearinir  10  per  cent 
Interest,  a  part  of  which  was  pald«.and  the  makers 
of  the  others  remained  solvent  for  a  number  of 
years,  during  which  they  might  have  been  ool- 
Iccted  and  the  estate  closed,  was  charged  on  a 
forced  accounting  and  settlement  had  fifteen  years 
afterward  with  the  amount  remaining  uncollected 
with  interest  at  10  per  cent  per  annum,  with  three 
rests. 

And  in  Greening  ▼.  Fox,  12  B.  Hon.  187  (18S1),  In 
which  a  fund  was  placed  In  the  hands  of  two  trus- 
tees, who  undertook  Jointly  and  severally  to  use 
it  for  the  payment  of  the  debts  and  to  support 
tbe  grantor  and  divide  the  remainder  six  months 
after  his  death  between  his  obiidren,  but  who 
divided  the  fund  between  themselves  when  they 
received  It,  each  was  charged  with  the  amount  r^ 
ocived  by  him  with  interest  computed  with  two 
year  rests,  when  disbursements  with  interest  from 
the  time  of  payment  were  deducted,  and  a  joint 
decree  rendered  against  both  for  the  entire  sum 
due. 

So  in  Johnson  v.  Beauchamp,  6  Dana,  70  (1837),  an- 
nual rests  for  the  computation  of  interest  against 
an  executor  who  failed  to  render  a  satisfactory  ac- 
count of  interest  received  was  deemed  too  short, 
when  It  wafl  the  custom  to  make  annual  reserva- 
tions of  interest  and  the  currency  was  deranged 
and  depreciated. 

And  in  Smith  v.  Lampton,  8  Dana,  60  (1880),  inter- 
est was  computed  against  an  executor  directed  to 
make  a  residuary  bequest  productive,  who  failed 
to  account,  with  biennial  rests  for  the  same  reason. 

Six  months'  rests  in  computing  interest  against 
a  tnintee,  however,  have  teen  made  only  where  the 
amouuts  received  were  large  and  such  as  could  be 
easily  and  at  all  times  invested.  Dictum  in  Barney 
T.  Saunders,  57  U.  S.  16  How.  685,  14  L.  ed.  1047 
0858). 

And  trustees  directed  to  invest,  who  grossly  and 
wilfully  neglected  to  do  so,  were  held  not  to  be 
chargeable  with  interest  compounded  every  six 
months,  and  a  charge  of  interest  compounded  an- 
nually allowing  a  month  after  each  rest  to  make 
tbe  Investment  was  held  proper,  where  the  sums 
received  by  the  trustees  were  small,  and  three 
fourths  of  the  annual  income  wasliable  to  be  called 
for  by  the  guardian  of  a  beneficiary.  Ibid, 
89  L.  R.  A. 


So  in  Walker  v.  Beat,  76 U.  8.  •  WaU.  74S,  »L.ed. 
814  (1800),  a  trustee  who  acted  In  utter  disregard  of 
his  trust  and  treated  the  trust  moneys  as  his  own, 
and  neither  kept  nor  rendered  any  account  there- 
of, was  held  chargeable  with  interest  to  be  oooo- 
pouoded  annually.  But  the  court  was  evenly 
divided  upon  the  question  whether  or  not  semi- 
annual  rests  should  have  been  directed. 

But  in  Say  v.  Barnes,  4Serg.  ft  B.  112. 8  Am.  Dec 
079  (1818),  it  was  said  to  be  a  reasonable  rule  to  oou- 
pute  interest  against  a  guardian  who  fails  to  invest 
upon  balances  in  his  hands  at  the  end  of  every  six 
months. 

And  ta  Yoorhees  v.  StootholC,  11  N.  J.  Eq.  171 
(1828),  six  months  was  allowed  for  receipt  and  m- 
vestment  before  charging  compound  interest 
against  an  executor  who  had  failed  to  obey  a  direc- 
tion to  accumulate  and  rendered  no  aocomit  of 
the  disposition  of  the  fund. 

A  reversal  on  appeal  will  not  be  made  for  error 
in  charging  a  guardian,  who  has  retained  the  funds 
of  his  ward  In  his  own  hands  but  oommltted  do 
breach  of  trust  with  relation  thereto,  with  com- 
pound interest.wbere  semiannual  instead  of  annual 
rests  were  made  for  the  purpose  of  deducting 
sums  allowed  for  the  maintenance  of  the  ward 
and  tbe  dilferenoe  between  the  amount  thus  com- 
puted and  that  computed  by  the  proper  method  is 
only  a  little  more  than  $10  and  the  guardian  had 
presented  an  erroneous  overcharge  against  the 
estate  for  expenses,  evincing  an  entire  disregard  of 
the  lights  of  tbe  ward.  Be  Guardianship  of  Tbuis- 
ton,  67  Wis.  104  a888). 

In  England,  however,  different  rates  of  interest 
have  been  adopted  corresponding  to  the  different 
degrees  of  negligence  or  misconduot.  See  Moyer 
V.  Fletcher,  56  Mich.  608  (1885). 

Thus,  in  Jones  v.  Foxall,  21 L.  J.  Oh.  725, 15  Beav. 
888  (1862),  the  rule  is  laid  down  that  if  an  executor 
has  retained  balances  in  his  hands  which  he  ought 
to  have  invested,  the  court  will  charge  him  with 
simple  interest  at  4  per  cent  on  these  balances;  if, 
in  addition  to  such  retention,  be  has  committed  a 
direct  breach  of  trust,  or  if  the  fund  has  been 
taken  by  him  from  a  proper  state  of  investment  in 
which  it  was  producing  5  per  cent,he  will  be  charged 
with  interest  at  the  rato  of  5  per  cent  per  annum; 
and  If  in  addition  to  this  he  has  em  ployed  the  money 
so  obtained  by  him  in  trade  or  speculation  for  his 
own  benefit  and  advantage  he  will  be  cbartred 
either  with  the  profits  actually  so  obtained  by  him 
from  tbe  use  of  the  money  or  with  interest  at  S 
per  cent  per  annum,  and  also  with  yearly  rents. 

So  in  Crackett  v.  Bethune,  1  Jac.  &  W.  588  (1830), 
it  was  said  that  in  case  ot  mere  neglect  to  invest 
moneys  of  the  estate,an  executor  should  be  charged 
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the  ezecntoT,  at  the  close  of  the  year, 
charged  commission  for  disbursements  of  the 
past  year.  He  was  thus  charginfi;  for  services 
passed  and  finally  completed*!  In  the  Detoar 
Case  it  is  said :  "It  is  the  law  that  appel- 
lant's claim  for  fees  being  unsettled,  unal- 
lowed, and  inchoate,  and  the  creature  of  the 
statute,  it  fell  with  the  law  creating  it." 
Here,  in  the  case  at  bar,  the  commissions 
taken  away  from  the  executor  were  settled, 
allowed,  and  approved  by  the  court,  for 
past  services,  whereas,  in  the  Dettar  Cfaie  the 
administrator  sought  to  charge  commissions 
at  the  commencement,  under  the  law  as  then 
existing,  for  all  the  period  of  the  adminis- 
tration, ignoring  all  changes  in  the  law,  by 
act  of  the  legislature,  during  said  period. 
In  the  Dewar  Que  the  court  further  observed : 
"Appellant  does  not  separate  his  services  as 
to  these  two  periods,  and  claim  compensation 
upon  services  rendered  in  the  three  and  a  half 


months'  period  under  the  old  law,  and  u^on 
those  rendered  in  tlie  nineteen  months'  period 
under  the  amendment.  If  he  did  so.  and 
claimed  a  higher  percentage  upon  services 
fully  performed  and  passed  during  the  three 
and  a  half  months'  period,  the  ar:a;umeDt  of 
vested  right  would  address  itself  to  us  with 
some  force.  Bsople  v.  Pyper,  6  Utah,  100." 
It  appears  that,  in  the  course  of  the  executor's 
administration  in  the  present  case,  the  legis- 
lature reduced  the  rate  of  commissions,  and 
the  executor's  commission  was  conformed  to 
the  change,  as  shown  by  indorsement  on  the 
fourth  annual  report  of  the  executor  by  Judge 
Hedges.  Thereby  the  learned  Judge  applied 
the  construction  of  the  law  as  approv^  sev- 
eral years  later,  in  the  case  of  DetDar*$  EeUUe, 
eupra.  The  ruling  of  the  district  court  in 
this  particular  cannot  be  sustained. 

8.  What  rate  of  interest  should  be  required 
from  the  executor  on  funds  to  the  credit  of 


the  ordlnaxy  rate  of  Interest,  which  Is  4  per  cent, 
but  in  a  direct  breach  of  trust,  it  has  been  usual  to 
ehartpe  5  per  cent. 

And  in  Knott  v.  Oottoe,  16  Beav.  17,  10  Jur.  768 
(18GBB),  it  was  held  that  an  executor  directed  to  accu- 
mulate, who  retains  the  trust  fund  but  Is  not  flrullty 
of  such  misconduct  as  to  make  him  answerable  at 
6  per  cent,  should  be  ohaxsed  4  per  cent  with  an- 
nual rests. 

8o  a  trustee  directed  by  the  will  to  lend  the  trust 
fund  at  the  best  interest  that  could  be  obtained, 
who  with  the  consent  of  his  cotrustees  himself  took 
it  at  4  per  cent,  was  ordered  to  pay  5  per  cent,  the 
decision  being  placed  upon  the  ground  that  a 
trustee  cannot  bargain  for  himself  so  as  to  gain  an 
advantage.  Forbes  v.  Boss,  2  Bro.  Gh.  480,  2  Ooz, 
Gil.  Gas.  118  a788). 

And  an  executor  Is  chargeable  with  6  per  cent 
where  he  appears  to  have  made  it  from  the  use  of 
the  assets,  or  where  by  the  non-application  of  the 
assets  he  has  done  damage  to  the  estate  to  that 
amount;  but  where  he  lias  merely  retained  the  as- 
sets for  his  own  purpose  he  is  chargeable  with  4 
per  cent  only.  Hall  v.  Hallet.  1  Oox,  Ch.  Gas.  184 
a784). 

And  an  executor  and  trustee  under  a  will  directed 
thereby  to  invest  funds  of  the  estate  In  government 
stock,  or  upon  real-estate  security,  and  accumulate 
the  surplus  after  maintaining  infants,  who  invests 
the  estate  in  foreign  funds  but  retains  no  benefit 
to- himself,  is  chargeable  with  interest  at  4  per  cent 
with  annual  rests.    Knott  v.  Cottee,  mprcu 

So  assignees  or  other  trustees  keeping  a  fund 
eight  years  without  distribution,  both  of  whom  lent 
their  shares  of  the  fund,  are  chavgeable  with  such 
rate  of  interest  as  they  appear  to  aave  made,  and  if 
none  appears  to  have  been  made,  with  4  per  cent. 
Haokey  v.  Garret,  1  Yes.  Jr.  280,  8  Bro.  Ch.  467 
0790). 

And  interest  must  be  calculated  against  a  trustee 
upon  parts  of  the  trust  fund  invested  In  authorized 
securities  at  the  rate  actually  yielded,  and  parts  of 
the  fund  improperly  invested  or  not  kept  separate 
from  the  tru8tee*s  own  money,  will  be  treated  as 
remaining  in  the  trustee*s  hands  uninvested,  and 
Interest  will  be  charged  at  4  per  cent  ooly.  Re  Bm- 
met*s  Bstate,  L.  R 17  Ch.  Div.  142,  GO  L.  J.  Ch.  841, 44 
Ifc  T.  N.  a  172. 29  Week.  Bep.  464  (1B81). 

And  in  Newman  v.  Auling,  8  Atk.  m  a747),  the 
Lord  Chancellor  decreed  an  account  for  an  annuity 
which  was  given  by  way  of  maintenance,  with  In- 
terest at  4  per  cent,  to  be  computed  at  the  end  of 
each  half  year,  though  the  annuity  was  by  bare 
grant  without  any  power  of  entering^ 
»  L.RA. 


e.  Terminalion  of  aUoiDanee. 

The  unquestioned  rule  with  reference  to  execu- 
tors, administrators,  and  trustees  would  seem  to  be 
that  the  period  of  the  allowance  of  compound  in- 
terest against  them  wouid  terminate  only  upon  the 
recovery  of  the  trust  fund  or  its  return  to  proper 
channels.  With  reference  to  guardians,  however, 
the  rule  is  different. 

Thus,  an  allowance  of  compound  interest  against 
a  guardian  should  cease  upon  the  arrival  of  the 
ward  at  full  age,  as  the  relation  of  guardian  and 
ward  then  ceases,  and  current  interest  only  should 
be  thereafter  allowed,  day  v.  Clay,  8  Met.  648  (1801); 
Tanner  v.  Skinner,  11  Bush,  120  (1774);  Gilbert  v. 
Guptill,  84  lU.  141  (1864);  State  v.  Bichardson,  20  Mo. 
A  pp.  606  (1888):  Armstrong  v.  Walkup,  12  Gratt  006 
(1856);  Mioou  v.  Lamar,  7  Fed.  Bep.  180  assi). 

So  in  Kattelman  v.  Guthrle*s  Estate,  142  ni.  397 
asOS),  affirming  48  III.  App.  188,  it  was  held  that  the 
fact  that  a  guardian  retained  his  ward*s  money  in 
his  hands  after  she  came  of  age  and  invested  it  in  his 
own  name  did  not  render  him  liable  for  compound 
interest  thereon,  when  she  made  no  objection  to 
bis  retaining  and  using  the  money,  and  voluntarily 
kept  it  in  his  hands  after  he  had  made  a  final  set- 
tlement as  guardian. 

And  in  Moore  v.  Moore  (Tex.)  81  8.  W.  Bep.  688 
(1806),  wards,  who  for  many  yean  after  attaining 
their  majority  make  no  demand  of  the  guardian 
for  money  received  by  him  and  not  paid  over,  were 
held  entitled  to  only  ordinary  legal  interest  after 
the  time  they  became  of  age. 

So  the  death  of  a  guardian  terminates  the  guard- 
ianship, and  after  that  time  he  Is  chargeable  with 
simple  interest  only  on  balances  of  the  trust  estate 
in  his  hands.  Armstrong  v.  "Walkup,  supra;  McKay 
V.  McKay,  83  W.  Va.  724  aSOO). 

And  Interest  Is  not  to  be  compounded  on  account- 
ing in  favor  of  a  ward  against  executors  of  his  de- 
ceased guardian  after  the  death  of  the  guardian; 
simple  interest  only  can  be  allowed  unless  com- 
pound interest  is  shown  to  have  been  received. 
Byan  v.  Blount,  1  Dev.  Eq.  882  (1830). 

And  interest  should  be  allowed  in  Missouri  in  an 
action  upon  the  bond  of  a  guardian  brought  after 
his  death  to  recover  for  money  appropriated  to  his 
own  use,  at  the  rate  of  10  per  cent,  compounded 
annually  to  the  time  of  the  death  of  the  guardian, 
and  at  0  per  cent  simple  interest  thereafter,  with 
no  allowance  for  commissions.  State  v.  Gilmore, 
60  Mo.  App.  363  (1802). 

So  the  marriage  of  a  female  ward  also  terminates 
the  guardianship,  and  after  that  time  compound 
interest  should  not  be  charged  against  the  guard- 
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the  estate,  not  depoeited  in  bank  at  intereit, 
in  Tiew  of  the  facts  Inyolved  in  this  case? 
And,  farther,  as  to  the  question  of  compound- 
ing interest  in  account  ing  with  trustees.  As 
we  proceed  in  the  consideration  of  these  ques- 
tions, we  shall  also  digress  sufllciently  to 
consider  an  exception  on  behalf  of  petitioner 
to  the  ruling  of  the  court  in  refusing  to  charge 
the  executor  the  full  amount  of  a  certain 
debt,  and  interest,  owing  said  estate,  where 
the  executor  bad  accepted,  bj  way  of  com- 
promise, and  reported  to  the  court,  a  less 
amount  in  settlement  It  appears  that,  of  the 
funds  of  said  estate  on  hand  at  the  death  of 
the  testator,  some  $6,000  was  on  deposit  in 
the  People's  National  Bank,  then  a  banking 
institution  in  the  city  of  Helena ;  that  in  1878 
said  deposit  amounted  to  $6,600;  that  said 
bank  became  insolvent,  and  went  into  the 
hands  of  a  receiver,  about  July. or  August  of 


that  year*  and,  on  winding  up  Its  affain, 
claimants  against  said  bank  received  only  S 
per  cent  of  their  demands ;  that,  about  Feb- 
ruary or  March  prior  to  said  failure,  the  ex- 
ecutor, having  come  into  possession  of  inror- 
mation  couceminfi:  said  bank  which  led  hia 
to  doubt  the  safety  of  the  estate  funds  theie- 
in,  sought  to  draw  such  funds  oat,  but  the 
officers  in  charge  of  said  bank  refused  to  csah 
the  certificate  of  deposit,  claiming  that  it  wii 
a  time  deposit,  and  the  sum  was  not  demandi- 
ble  until  maturity  of  the  certificate  at  a  later 
date ;  that  the  executor,  however,  insisted  on 
drawing  out  such  funds,  and  being  at  the 
time  personally  indebted  to  said  Mnk  for 
loans  obtained  therefrom  in  the  sum  of  about 
$6,500,  for  which  the  bank  held  his  individ- 
ual note,  the  executor,  in  order  to  get  the 
funds  of  the  estate  oat  of  said  bank,  for  the  rea- 
son aforesaid,  offset  said  certificate  of  deposit 


lan.    Armstronir  v.  Walkop,  ntpn;  Flnnell  v. 
O'Neal,  18  Bush,  178  (1877). 

But  a  Ruardian  may  be  obarged  with  compound 
Interest  after  his  guardianship  has  oeaeed  and  an- 
other guardian  has  been  appointed,  where  he  exer- 
cised a  control  and  influence  over  the  new  guardian 
so  as  to  prevent  the  latter  from  oalllng  him  to  ac- 
count, and  the  new  guardian  Is  Insolvent.  Bpaok 
▼.  Long,  1  Ired.  Bq.  406  aSO). 

yjJL  IFftatsH^lefeiit  to  release /rem  aeeountabatty. 

Executors,  trustees,  eto.,  who  have  rendered 
themselves  aooountable  for  compound  or  other  in- 
terest upon  the  trust  fund  in  their  hands,  will  not 
be  excused  therefrom,  unless  they  show  such 
equitable  circumstances  as  ought  in  conscience  to 
acquit  them. 

This  was  held  with  relation  to  a  gnardian,  in 
Branch  v.  Arringtou,  8  K.  a  Law  Bepos.  68  (1816). 

And  In  Johnson  v.  Miller,  88  Miss.  668  (1867),  It 
was  held  that  a  guardian  who  charges  himself  with 
compound  Interest  on  his  ward^  money  in  bis  an- 
nual accounts,  admits  that  be  is  charfreable  with 
interest,  and  that  be  has  used  the  money  for  his 
own  benefit,  and  should  not  be  relieved  from  tbe 
charge  and  held  accountable  for  simple  interest 
only,  in  the  absence  of  a  sufficient  reason  appearing 
on  the  record. 

So  the  liability  of  an  executor  or  trustee,  who 
uses  the  trust  fund  for  his  own  benefit,  for  com- 
pound interest,  is  not  relieved  or  affected  by  tbe 
fact  that  he  was  at  all  times  able  to  respond  for  the 
trust  funds,  or  that  they  had  at  all  times  been  pro- 
tected against  loss  by  reason  of  the  misappropria- 
tion. Olark's  Estate,  88  OaL  866  (1879):  Be  Stott's 
Estate,  6i3  CaL  4f»  (1877);  Morgan  v.  Morgan,  4  Dem. 
868  (1886). 

And  an  executor  will  not  be  excused  from  the 
payment  of  Interesf  on  annual  balances  in  his 
hands,  unless  it  appears,  not  only  that  there  are 
debts  due  by  tbe  estate,  but  also  that  he  retained 
the  funds  for  the  purpose  of  meeting  them.  Brown 
V.  Vinyard,  1  Bail.  Eq.  400  (1881). 

Nor  Is  an  executor  who  loans  the  assets  of  the  es- 
tate to  a  firm  of  which  he  Is  a  member  relieved 
from  liability  for  compound  interest  thereon  as 
for  an  appropriation  to  his  own  use,  upon  the 
ground  that  it  was  a  mere  deposit  with  the  firm  as 
with  a  bank,  when  the  firm  used  tbe  money  In  Its 
business.    Gannon  v.  Apperson,  14  Lea,  668  a886). 

Bo  an  executor  who  has  so  dealt  with  the  estate 
as  to  be  chargeable  with  compound  interest  is  not 
excused  for  Its  payment  by  the  fact  that  the  lega- 
tees were  infants  .having  no  guardian  to  whom  he 
could  pay  the  moneys  of  the  estate,  where  he 
claimed  the  moneys  as  his  own  and  concealed  the 
99  L.  R.  A. 


fact  that  he  had  moneys  of  the  estate  in  his  handa 
as  it  was  his  duty  to  bring  it  into  court.  Tomej  v. 
Williams,  7  Yerg.  178  asSi). 

Nor  Is  he  excused  therefrom  durlnsr  tbe  pendenef 
and  continuance  by  consent  of  a  pirooeeding 
brought  by  the  distributees  for  an  aoooont,  whea 
in  his  answer  he  erroneously  Insista  that  tbe  estate 
is  Indebted  to  him.   UHd. 

And  an  administrator  who  has  received  moneis 
of  tbe  estate  which  he  has  not  reinvested  is  not  r^ 
lieved  from  liability  for  interest  thereon,  under  ttie 
Florida  statute  requiring  interest  on  moneys  re- 
tained by  an  administrator  to  be  added  to  the  priSF 
dpal  annually,  by  the  commencement  of  a  litiga- 
tion a^rainst  him,  unless  he  then  relieves  himself 
from  liability  by  pasrlng  the  money  into  oooit 
Sherrell  v.  Shepard,  19  Fla.  800  0888). 

8o  a  guardian  who  has  so  dealt  with  tbe  estate  of 
bis  ward  as  to  render  himself  liable  tOr  oompound 
Interest  upon  the  funds  in  bis  hands  is  not  relieved 
theref roni  by  the  approval  of  a  person  interested 
in  tbe  ward^  estate,  of  an  account  by  tbe  guardian 
in  which  he  had  not  chanred  himself  with  interest, 
where  no  discussion  or  controversy  was  had  on  the 
subject    Boynton  v.  Dyer,  18  Pick.  1 0888). 

Or  by  the  settlement  of  two  annual  accounts  Id 
the  probate  court  In  which  he  had  not  charged 
himself  with  interest  when  ne  adjudication  wai 
had  with  reference  thereto,  as  omissions  and  er- 
rors In  a  former  account  may  be  ooneoted  In  a 
subsequent  one.   IMd. 

And  a  settlement  of  accounts  made  by  a  resid- 
uary legatee  with  the  acting  trustee  on  attaining 
tbe  age  of  twenty-five,  by  which  only  simple  inter- 
est at  i  per  cent  was  charged  on  the  residuaiy  e^ 
tate,  does  not  tind^him  with  respect  to  a  legacy  to 
which  he  Is  entitled,  held  by  the  trustee  under  aa 
express  trust  for  accumulation  at  compound  in- 
terest   WUson  V.  Peake,  8  Jnr.  K.  a  186  a8S6). 

That  some  of  the  parties  interested  objected  to 
Investments  in  TTnited  States  bonds  as  directed  in 
one  of  tbe  alternatives  of  the  will,  and  that  It  was 
difficult  to  Invest  in  bond  and  mortgage  as  required 
by  the  other  alternative,  and  that  the  ezeouton 
kept  the  fund  in  such  a  condition  tliat  It  could  be 
paid  over  to  the  persons  entitled  tberrto  at  say 
time,  is  not  a  sufficient  excuse  for  disobeying  tbs 
directions  of  the  testator  to  investand  aooumnlate. 
ailman  v.  GhUman,  8  Lans.  1  (ISnA. 

And  one  of  several  trustees  negleotlnir  to  call  ia 
and  Invest  a  trust  fund  for  accumulation,  whereby 
it  is  lost  is  not  exonerated  from  liability  therefor 
by  the  fact  ttat  durlnir  tbe  time  he  was  abroad 
with  his  regiment,  Qyme  v.  Novoott  28  Beav.  CM 
(1861). 

So  the  fact  that  the  qnestlOD  arises  as  against  as- 
signees after  the  bankruptqy  of  an  exeoutor  doei 
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for  the  credit  of  fhe  amount  thereof  on  his 
note  of  Individual  indebtedness  to  said  bank, 
and  assumed  the  indebtedness  of  said  bank 
to  the  estate  for  the  amount  of  said  certificate 
of  deposit,  namely,  $6,500.  This  transaction 
substituted  the  executor,  as  debtor  to  said 
estate  in  the  sum  of  $6,500,  in  place  of  his 
indebtedness  to  said  bank  for  money  thereto- 
fore borrowed  and  used  in  his  affairs.  From 
this  time  on,  during  said  administration,  it 
appears  there  were  moneys  to  the  credit  of 
said  estate  not  deposited  at  interest  in  bank, 
as  provided  by  the  order  of  court,  but  interest 
was  returned  thereon,  as  above  shown.  The 
executor  testified  that  he  returned  interest 
every  year  on  all  moneys  to  the  credit  of  the 
estate  not  deposited  in  bank  at  interest  at 
rates  as  hiffh  as  the  banks  paid  on  deposits, 
and  at  no  time  less  than  8  per  cent,  even  after 
the  banks  reduced  the  rate  below  8  per  cent. 


This  testimony  is  not  inconsistent  with  the 
other  facts  shown,  for,  from  the  testimony  of 
the  bankers  called  in  the  hearing,  it  appears 
that  the  rate  of  interest  paid  bv  the  Iwnks  on 
time  deposits  was  reduced  below  8  per  cent 
about  the  year  1888,  and  so  continued  thence- 
forward. This  may  account  for  the  fact  that, 
on  the  whole,  the  interest  returned  on  the 
estate  funds  falls  a  fraction  below  8  per  cent. 
The  rate  of  interest  paid  by  the  banks  during 
said  administration  appears  to  have  variea 
from  12  per  cent  on  a  descending  scale,  to  6 
per  cent.  The  rate  of  12  per  cent  prevailed 
for  only  a  brief  period  after  said  estate  came 
into  ilie  hands  of  the  executor,  when  it  was 
reduced  to  10  per  cent,  which  rate  was  al- 
lowed until  about  the  year  1880,  when  8  per 
cent  was  fixed  upon,  and  prevailed  until 
1883 ;  in  1883  and  1884,  7  per  cent  was  al- 
lowed, and  thereafter  6  per  cent. 


not  affeot  the  rlffht  to  charge  hte  estate  with  com- 
ponnd  interest  for  failure  to  obey  a  direction  in 
the  te8tator*8  will  to  accumulate.  Oomford  v. 
Dorof  ord,  12  Ves.  Jr.  127  asOS). 

But  tbe  fact  that  luterest  was  not  paid  at  the  time 
It  was  made  T>a7able  by  a  will  creatluir  a  trust  for 
the  investment  of  letracles  and  tbe  apnlication  and 
payment  of  tbe  interest  thereon,  will  not  justify 
compounding  the  Interest  against  the  trustee. 
Ackerman  v.  Bmott,  4  Barb.  OW  (1848). 

And  an  administratrix  acting  In  good  faith  will 
not  be  charged  wltb  compound  interest  where  the 
next  of  kin  have  acquiesced  |in  her  acts  for  more 
than  fifteen  years.  Be  Kennedy,  80  N.  Y.  S.  R.  21fi 
0880). 

The  main  case.  Re  Rxokxb^s  Estate,  also  seems 
to  regard  tbe  executor  as  relieved  from  further 
UabOlty  by  his  annual  accountings,  which  were  ao- 
qniescedin. 


IX.  Vffeet  ofdOowanee  on  eompenaaUoru 

While  there  to  a  decided  conflict  of  authority  on 
the  effect  of  the  allowaoce  of  compound  interest 
against  executors,  trustees,  eta,  on  their  right  to 
compensation,  and  many  phases  of  the  question 
seem  to  be  totally  unsettled,  it  is  thought  to  be  the 
general  role  that  they  should  be  denied  compensa- 
tion where  the  grounda  for  tbe  imposition  of  the 
charge  amount  to  a  total  failure  in  the  perform- 
ance of  their  duty,  though  there  are  cases  which 
are  inconsistent  even  with  this  proposition. 

This  rule  was  laid  down  in  State  v.  Richardson, 
tt  Mo.  App.  506  (1888),  in  which  commissions  were 
refused  a  guardian  who  had  been  subjected  to  a 
charge  of  compound  interest  upon  moneys  of  his 
ward  found  due  him. 

AndinWalkerv.  fieal,  76  d.  8.  9  WalL  748, 19  L. 
ed.  814  (1860),  it  was  held  that  a  trustee  who  does 
nothing  in  the  execution  of  his  trust  but  treats  tbe 
trust  moneys  as  his  own  and  uses  them  for  hid  own 
heoeflt,  thus  rendering  himself  answerable  to  a 
obarae  of  compound  interest  thereon,  should  not 
be  allowed  compensation  for  his  services. 

8c  in  Oook  v.Lowry,  96  N.  Y.  103  a884),  reversing  29 
HQn,ao  (1888>,it  was  held  that  such  gross  neglect  and 
anfaHhfulneflS  as  will  render  an  executor  and  trus- 
tee under  a  will  chargeable  with  oompound  inter- 
est on  the  funds  in  his  hands  to  a  proper  ground  for 
the  disallowance  of  commlsslonB. 

And  that  an  admlntotrator  to  entitled  to  no  com- 
mission when  he  has  neglected  to  invest  funds  re- 
malQlng  in  hto  hands  or  has  converted  them  to  his 
own  use,  was  held  in  Frey  v.  Demarest,  17  N.  J. 

isq.na8fl4). 

_8oinReHodge8*Bstate,06yt.  70a89i),  and  Mo- 
Gloekey  V.  Gleason,  6S  y t.  86A,  48  Am.  Bep.  770  (1888), 
80LB.A.  42 


it  was  held  that  an  administrator  who  mingles  the 
trust  moneys  with  bis  own  to  chargeable  with  the 
highest  legal  rate  of  interest,  and  can  be  allowed 
nothing  for  his  services  in  caring  for  them. 

And  in  Latbrop  v.  Smalley,  23  N.  J.  Bq.  192  aSflZ^ 
a  trustee  who  failed  to  invest  the  trust  fund  as 
directed  by  tbe  will  creating  tbe  trust  was  denied 
compensation.  But  there  was  nothing  in  the  t  bree 
cases  last  set  foi-th  to  show  whether  or  not  com- 
pound interest  was  allowed. 

So  a  trustee  having  the  trust  fund  in  hto  hands, 
as  a  loan,  at  the  time  of  the  creation  of  tbe  trust, 
who  faUs  to  invest  it,  but  continues  it  in  his  busi- 
ness, to  not  entitled  to  an  allowance  of  hto  com- 
missions out  of  tbe  compound  interest  charged 
against  him  for  such  use  of  the  fund.  McKnigbt 
v.  Watob,  24  N.  J.  Bq.  4M  (1878),  28  N.  J.  Bq.  188 
ae72). 

And  an  executor  will  not  be  allowed  commissions 
on  compound  or  other  interest  with  which  he  to 
charged.  Cannon  v.  Apperson,  U  Lea,  668  (1886); 
Dilfetjderffer  v.  Winder,  8  QUI  ft  J.  811  (1881). 

And  u  guardton,  who  charges  himself  with  inte^ 
est  on  annual  balances  in  hto  hands,  will  be.  al- 
lowed no  commissions  on  the  income  of  hto  ward's 
estate  received  by  him,  when  he  refuses  to  disclose 
what  use  he  has  made  of  it^  Blake  v.  Pegram,  100 
Moss.  6il  (1872). 

In  Winder  v.  Diifenderifer,  2  Bland,  Oh.  106  (1828), 
however,  it  was  held  that  commissions  allowed  to  a 
trustee  for  the  execution  of  hto  trust  are  not  to  be 
lessened  or  withheld  becaoae  of  conduct  in  respect 
to  which  be  has  been  charged  with  interest,  simple 
or  compound. 

And  in  Tucker  v.  McDermott,  S  Bedf.  812  (1878), 
it  was  held  that  full  commissions  will  not  be  denied 
a  trustee  on  an  accounting  merely  because  with- 
out an  order  of  court  or  requirement  of  statute, 
rests  have  been  made  for  the  purpose  of  charging 
tbe  trustee  with  interest. 

And  In  V anderbeyden  v.  Yanderbeyden.  2  Paige, 
287  (1880),  and  Morgan  v.  Hanoas,  18  Abb.  Pr.  K.  8. 
861  (1872),  it  was  held  that  where  the  court  makes 
annual  rests  in  stating  the  accounts  of  an  executor 
or  guardian,  for  the  purpose  of  charging  him  with 
Interest  on  the  annual  balances  remaining  in  hto 
hands,  hto  commiasionB  on  the  amounts  received 
and  dtobursed  during  each  year  nmy  be  deducted 
at  each  rest. 

So  in  Cannon  v.  Apperson,  14  Lea,  668  (1886),  an 
executor  was  allowed  half  commissions  where  he 
had  loaned  trust  funds  to  a  firm  of  which  he  was  a 
member,  but  had  duly  accounted  and  acted  in  good 
faith. 

And  in  Frost  v.  Winston,  88  Mo.  489  (1862),  it  was 
held  that  a  guardian  who  was  charged  with  the 
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In  addition  to  the  substitution  of  the  ex- 
ecutor as  debtor  to  the  estate  in  place  of  the 
People's  National  Bank  for  said  $6,500,  he 
charged  himself  with  $1,500  in  favor  of  the 
estate,  under  the  following  circumstances: 
It  appears  a  debt  was  owing  the  estate  in 
the  sum  of  $1,950,  by  Guthrie  &  Norris, 
bearing  Interest  at  2  per  cent  per  month,  and 
another  debt  owing  by  the  same  Guthrie,  in 
the  sum  of  $8,000,  bearing  interest  at  1}  per 
cent  per  month,  through  transactions  had 
between  the  decedent  an9  said  debtors ;  that, 
after  the  estate  came  into  the  charge  of  the 
executor,  said  debtors  were  unable  to  make 
payment,  and  their  property  affairs  were  not 
in  such  condition  that  payment  could  be  en- 
forced. The  executor  says  in  his  testimony 
that,  under  the  circumstances,  he  thought  it 
best  to  "nurse  the  matter  along,"  and  try  to 
get  payments  from  time  to  time,  which  it  ap- 
pears he  did,  and  succeeded,  in  the  course 
of  time,  in  getting  payments  of  principal 
and  interest,  altogetlier  amounting  to  $5,- 
225.98,  on  said  $3,000  note,  and  payments 
of  principal  and  interest  on  the  $1,950  note, 
amounting  to  $8, 187. 12.  It  appears  the  debt- 
ors, for  a  time,  conducted  a  butcher  busi- 
ness, and  considerable  of  said  collection  was 
obtained  by  the  executor  taking  supplies 
from  them  for  his  household,  and  also  for 
Mrs.  Bicker  and  her  family,  and  crediting 
the  amount  due  for  such  supplies  on  said 
notes.  But,  as  the  time  approached  when 
the  eldest  child  arrived  at  the  age  of  ma- 
jority, and  required  her  distributive  share 
of  the  estate,  as  provided  in  the  will,  there 
was  more  than  $1,500  of  principal  and  inter- 
est  together  due  on  said  debts ;  and,  in  the 


meantime,  Nnrris,  as  the  evidence  ebows, 
had  failed  altogether  financially.  Tbisb&l. 
ance  the  executor  agree<i  to  compromise  wiu> 
Guthrie— the  only  one  of  the  debtors  from 
whom  there  was' any  prospect  of  obtainiDg 
payment— at  $1,500  if  he  would  then  niiee 
and  pay  that  amount,  so  that  the  executor 
could  ascertain  what  amount  of  such  collec- 
tion could  be  counted  on  for  such  distiilm- 
tion.  Guthrie  testified  in  this  hearing  that 
he  endeavored  to  raise  said  sum  agreed  iipoD 
as  a  compromise  of  said  debt,  but  could  not; 
that  he  then  arranged  with  the  executor  to 
assume  said  sum  as  paid,  and  credit  the  es- 
tate therewith,  promising  to  pay  said  sum 
shortly  thereafter ;  that  the  executor  made 
such  credit  accordingly,  and  thereby  put  to 
the  credit  of  said  estate  $1,500,  which  he 
had  not  actually  collected,  and  of  which,  ac- 
cording to  the  evidence,  the  executor  never 
received  more  than  $700  from  said  debtorg, 
yet  the  executor  accounted  for  said  $1,500  as 
collected,  with  interest  thereon,  along  with 
the  other  funds,  as  heretofore  shown.  The 
petitioner,  in  his  appeal,  insists,  notwith- 
standing these  facts,  that  the  executor  should 
be  charged  with  the  amount  he  rebated  from 
said  claim  by  way  of  compromise.  This  de- 
mand is  based  upon  the  showing,  from  the 
public  records  of  Lewis  and  Clarke  county, 
that  in  March,  1880,  there  was  conveyed  to 
said  Guthrie  and  John  H.  Ming,  jointlj, 
for  a  consideration  of  $2,400,  stated  in  the 
deed,  ''the  S.  \  of  the  S.  \  of  the  K.  W.  } 
of  sec.  29,  Tp.  10  N.,  R,  8  W.,  less  four 
acres  f  that  the  title  to  said  property  so  re- 
mained imtil  April,  188S,  when,  it  appears 
from  the  record,  Guthrie  executed  a  moit- 


rate  of  Interest  at  which  he  might  have  loaned 
the  moneys  of  his  ward,  with  annual  rests,  should 
be  allowed  a  reasonable  commission  as  a  guarantor 
of  payment. 

So  In  King  v.  Talbot,  40  N.  Y.  76  a809^.  it  was  said 
that  even  in  cases  of  misconduct  or  gross  negli- 
gence it  is  doubtful  whether  the  settled  rule  in  this 
state  would  not  require  the  allowance  of  commis- 
sions to  an  executor  or  trustee. 

And  in  DitTenderffer  v.  Winder,  8  Olll  ft  J.  841 
(1831),  commissions  at  half  rate  were  allowed  a 
trustee  who  had  Icept  a  full  and  fair  account  of  bis 
receipts  and  expenditures,  though  he  had  em- 
ployed the  trust  funds  in  trade  and  speculation  for 
his  own  benefit  and  made  Inconsistent  claims  as  to 
their  ownership,  and  resisted  and  eluded  all  efforts 
to  require  him  to  account  and  disclose  the  use  made 
by  him  of  the  funds,  for  which  he  was  charged 
with  compound  interest  thereon. 

And  Morgan  v.  Morgan,  4  Dem.  868  (1886),  holds 
that  the  trustees,  who  had  negligently  failed  to  In. 
vest  the  trust  f und^  did  not  thereby  forfeit  their 
right  to  commissions,  distinguishing  Cook  v. 
Lo  wry,  06  N.  T.  108  0884),  reversing  29  Hun, »)  (1888), 
upon  the  ground  that  that  was  a  case  in  which  the 
trustees  had  been  guilty  of  the  grossest  dereliction 
of  duty. 

The  appropriation  by  an  administrator  of  the 
funds  of  the  estate  during  the  latter  part  of  tlie  ad- 
ministration thereof  is  not  a  ground  for  the  disal- 
lowance of  compensation  for  moneys  and  attor^ 
ney^s  fees  and  expenses  paid  by  bim  in  the  earlier 
part  of  the  administration,  during  which  his  serv- 
ices  were  faithful.  Foster  v.  Stone  (Vt.)  81  Atl. 
Bep.  841  (1896). 

And  where  the  account  of  a  receiver  or  other 
trustee  is  made  up  without  a  direction  from  the 
29L.R.A. 


court  to  make  periodical  rests,  his  commissioD  ftv 
receiving  and  paying  must  be  computed  on  the  ag- 
gregate amount  of  his  receipts  and  ezpenditura 
for  the  whole  time  of  accounting.  Bn  Bank  of 
Niagara,  6  Paige,  218  (1886). 

X.  Effedt  of  dUawanee  en  oorts. 

The  rule  has  been  laid  down  that  where  Intereit 
Is  gi%'en  against  a  trustee  as  remedy  for  a  breach 
of  trust,  oost8  against  him  must  follow  as  of  eoune. 
Seers  v.  Hind,  1  Ves.  Jr.  »4  (ITBl);  Frey  v.  Deio- 
arest^  17  N.  J.  Bq.  71  0864). 

So  in  Pocock  ▼.  Beddington,  6  Yes.  Jr.  704  (1801), 
it  was  held  that  where  executors  and  trustees  have 
violated  their  trust  the  beneficiaries  are  entitled 
to  recover  the  cost  occasioned  by  their  misconduct 

And  in  Franklin  v.  Frith.  3  Bro.  Ch.  484  0792).  «»* 
Piety  V.  Staoe.  4  Ves.  .Tr.  680  OT09»,  It  was  held  that 
an  executor  who  keeps  the  funds  of  the  estate  in 
bis  bands,  usmir  them  for  his  own  benefit,  is  charge* 
able  with  interest  and  costs. 

So  in  Jones  v.  Foxall,  15  Beav.  888,  21 L.  J.  Cb.  79 
085^),  costs  were  charged  against  a  trustee,  who 
had  been  charged  with  Increased  interest  fordid 
obeying  a  positive  direction  to  call  in  and  invest 
the  trust  fund. 

And  in  Byrne  v.  Norcott,  13  Beav.  836  f1861V.  the 
costs  of  accounting  were  charged  against  a  trortee 
who  was  required  to  make  good  an  accumulatjoo, 
where  he  had  neglected  to  call  in  the  fund  and  in- 
vest It,  and  became  insolvent. 

And  in  Treves  v.  Townstaend,  1  Bro.  Ch,  386, 1 
Cox,  CJh.Cas.  60  (1784),the  costs  of  tbe  proceedinirfcr 
an  accounting  were  charged  against  an  assignee  is 
bankruptcy,  who  kept  money  of  the  assiinied 
estate  in  his  hands  for  several  years,  making  do 
dividends. 
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gage  of  his  interest  to  said  Ming  to  secure 
the  sum  of  $6,000;  and  that  in  December, 
1888,  as  shown  by  such  record,  Guthrie  de- 
vested himself  of  the  legal  title  to  one  half 
interest  in  said  land,  by  absolute  conveyance, 
for  a  stated  consideration  of  $5,500. 

From  this  showing  of  the  record,  the  peti- 
tioner contends  that  it  appears  said  claim 
could  have  been  enforced  in  full  from  Outhrie 
by  seizure  of  said  land,  and  therefore  the 
executor  should  be  charged  the  full  amount 
of  said  claim,  and  interest,  for  failine  to 
make  such  seizure.  The  executor  testifies 
that,  durinff  all  the  time  said  indebtedness 
of  Guthrie  &  Norris  was  owing  to  the  estate, 
said  debtors  were  insolvent,  according  to  the 
ioformation  gained  by  the  executor  on  dili- 
gent inquiry ;  that  he  did  not  bring  suit 
against  them,  for  the  reason  that  he  thought 
it  more  prudent  to  proceed  as  aforesaid  in 
trying  to  collect  said  debts;  that,  in  his 
view,  to  attempt  to  enforce  payment  by  suit 
might  have  driven  the  debtors  into  such  a 
condition  that  they  could  pay  nothing,  while, 
by  the  course  the  executor  pursued,  he  was 
obtaini ng  some  payments.  The  executor  also 
aDswered,  in  his  testimony,  that  he  could 
not  say  positively  whether  he  searched  the 
records  to  find  whether  the  debtors  had  real 
estate,  or  interests  therein,  subject  to  attach- 
ment. The  testimony  of  Mr.  Hershfield,  a 
banker,  is  also  to  the  effect  that,  during  all 
the  time  in  question,  claims  against  said 
debtors  were  not  considered  good ;  that  their 
paper  was  not  negotiable,  and  they  were  not 
regarded  as  financially  responsible.  We 
think  the  court,    under  the  circumstances 


shown,  justly  refused  to  charee  the  executor 
anv  more  than  he  had  returned  on  account  of 
said  demands  against  Guthrie  &  Norris.  The 
mere  fact  that  the  legal  title  to  a  piece  of 
land  comes  into  the  name  of  an  individual 
is  not  conclusive  evidence  that  such  property 
is  subject  to  execution  against  such  indi- 
vidual. Vaughn  v.  SehmalsU,  10  Mont.  186, 
10  L.  R.  A.  411.  Nor  is  the  record  of  such 
transaction,  in  relation  to  a  piece  of  real  es- 
tate, evidence  that  the  amount  set  down  in 
the  conveyances  represents  the  value  thereof. 
Such  proof  alone,  without  showing  the  real 
value  of  the  land,  scarcely  rises  to  any  show- 
ing inconsistent  with  the  testimony  of  the 
other  witnesses,  to  the  effect  that  8aid  debts 
were  not  enforceable  because  of  the  insol- 
vency of  the  debtors.  Guthrie  says  in  his 
testimony  that  he  does  not  think  a  judgment 
could  have  been  enforced  against  him,  and 
he  appears  to  have  been  the  most  responsible, 
as  well  as  the  most  active,  of  the  two  debt- 
ors, in  trying  to  pay  said  debts.  It  is  our 
opinion  that  the  court  below,  not  only  was 
justified  in  refusing  to  charge  the  executor 
with  anv  more  than  he  had  returned  on  ac- 
count of  said  claims  against  Guthrie  &  Nor- 
ris, but  the  court  should  have  also  refused 
to  require  the  executor  to  pay  further  inter- 
est on  said  $1,500,  inasmuch  as  it  was  clearly 
shown  that  in  giving  credit  therefor,  before 
the  actual  collection  of  that  amount,  the  ex- 
ecutor involved  himself  in  a  personal  loss  of 
$800,  besides  having  returned  interest  on  said 
$1,500  from  the  time  it  was  so  credited  to 
the  estate,  as  above  shown. 
Regarding  the  rate  of  interest  which  ought 


And  in  Moaely  v.  Ward,  11  Ves,  Jr.  581  a805),  oosts 
were  charged  against  an  executor  in  trust  for  in- 
fanta, who  was  cbarged  6  per  cent  interest  for  un- 
nec€8Baril7  oaJllng  in  the  trust  fund,  which  was  io- 
▼etied  at  that  rate. 

So  in  Baphael  v.  Boehm,  18  Yes.  Jr.  600  (1807),  exec- 
Qtors,  who  were  charged  with  componnd  interest 
at  6  per  cent  with  half-yearly  rests,  for  not  having 
attempted  to  execute  a  trust  to  aooumuiate,  in 
which  no  loss  happened,  and  which  if  executed 
would  not  have  produced  as  much,  were  allowed 
oostB  arising  principally  from  a  necesmry  investi- 
gation as  to  the  rule  by  which  they  ought  to  be 
cbarged,  and  as  to  those  parts  of  the  proceeding 
which  were  consequential  upon  those  upon  which 
they  had  ooets  by  the  former  decree,  but  as  to  the 
Inquiries  and  accounts  relating  to  the  breach  of 
trust,  no  oosts  were  allowed. 

And  in  Tebbe  v.  Carpenter,  1  Madd.  200  (1800),  the 
costs  of  a  suit  for  the  construction  of  a  will  and  to 
compel  an  executor  to  account  for  moneys  which 
he  had  fslled  to  invest  for  accumulation  as  directed 
by  the  will  were  charged  to  the  executor  so  far 
as  they  were  made  necessary  by  the  proceeding 
to  compel  the  accounting,  but  not  the  oosts  of 
appeal  and  those  of  the  proceeding  for  oonstruo- 
tiOQofthewUl. 

And  in  EUott  v.  Sparrell,  114  Mass.  404  a874),  exec 
Qtors  directed  to  take  a  legacy  from  the  personal 
estate  before  dividing  It  and  in  vest  it  for  the  benefit 
of  the  legatee,  who  charged  themselves  with  the 
amount  of  the  legacy,  were  held  not  entitled  to 
any  aUowanoe  for  taxes  paid. 

Id  Moualey  V.  Osrr,  4B6av.40,  lOL.  J.  Ch.  N.  8.860 
(1841),  however,  costs  against  a  Ufe  tenant  and 
trustee  were  denied,  where  he  was  charged  with 
ordinary  interest  only»for  neglect  to  make  a  proper 
investment. 
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And  in  Ashbumham  v.  Thompson,  18  Yes.  Jr« 
402  (1807),  costs  were  allowed  agalnat  executors  up- 
on an  accounting  for  a  balance  in  their  bands,  but 
tbe  allowance  was  made  upon  the  circumstances 
of  the  case,  the  court  refuel og  to  accede  to  the 
holding.  In  Seers  v.  Hind,  1  Yes.  Jr.  294  (1791),  that 
when  interest  is  given  against  executors  for  breach 
of  trust,  costs  should  follow  of  course. 

And  Tebbe  v.  Carpenter,  supra,  disapproved 
Seers  v.  Hind,  9upni,  so  far  as  it  holds  that  exeo- 
utors  who  are  charged  with  interest  should  pay 
costs  of  course. 

So,  in  Sammes  v.  Blckman,  8  Yes.  Jr.  86  (179S),  it 
was  held  that  trustees  will  not  be  charged  with 
costs  for  slight  misconduct,  with  respect  to  which 
they  are  charged  with  Interest. 

And  in  Dunscomb  v.  Dunscomb,  1  Johns.  Cb,  606, 
7  Am.  Dec.  604  (1815),  the  general  rule  that  execu- 
tors required  to  pay  interest  must  pay  costs  was 
held  not  to  apply  when  the  devisee  or  cssftii  que 
tnut  demands  more  than  he  is  entitled  to  receive 
and  the  executor  properly  submits  to  the  direction 
of  the  court. 

The  practical  importance  of  the  question  as  to 
the  liabflity  of  an  executor  or  other  fiduciary  to  be 
charged  with  compound  interest  on  his  accounting 
has  probably  never  before  appeared  so  great  as 
it  does  in  the  case  of  Ba  Rickxr*s  Estate, 
where  the  amount  of  compound  interest  allowed 
by  the  lower  court  was  more  than  $50,000,  in  addi- 
tion to  the  interest  compounded  at  a  lower  rate, 
which  had  already  been  actually  paid  by  the  exeo- 
utor.  The  case  presents  no  new  principles  of  law 
on  the  subject,  but  the  court  clearly  accepts  the 
doctrine  that  an  executor  should  be  dealt  with  on 
equitable  principles  in  accordance  with  the  par« 
ticular  facts  of  each  case.  F.  H.  B. 
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to  be  imposed  on  the  executor,  the  court  be- 
low so  ordered  the  accounting  that  he  should 
be  required  to  pay  compound  interest  on  all 
funds  to  the  credit  of  the  estate,  not  deposited 
at  interest  in  bank,  at  the  rates  of  18,  16, 
and  12  per  cent  per  annum  compound,  during 
stated  periods  of  the  administration.  The 
sum  so  accruing  by  those  rates  was  com- 
pounded by  annual  rests  to  carry  the  inter- 
est over  as  principal.  The  rates  required 
are,  according  to  the  evidence,  near  the  maxi- 
mum rates  shown  to  liave  been  obtainable  on 
loans  by  banks  during  the  periods  stated, 
there  being  no  restriction  by  law  on  the  rate 
of  interest  which  might  be  agreed  upon  be- 
tween borrower  and  Tender.  The  legal  rate 
proYided  by  statute,  enforceable  on  demands, 
in  the  absence  of  an  agreed  rate,  during  the 
same  period,  was,  and  still  is,  10  per  cent 
per  annum.  The  statute  in  force  since  1872 
on  this  subject  reads  as  follows :  **  Creditors 
shall  be  allowed  to  collect  and  receive  inter- 
est, when  there  is  no  agreement  as  to  the  rate 
thereof,  at  the  rate  of  ten  per  cent  per  annum 
for  all  moneys  after  they  become  due,  on  any 
bond,  bill,  promissory  note,  or  any  other  in- 
strument of  writing,  and  on  any  judgment 
rendered  before  any  court  or  magistrate  au- 
thorized to  enter  up  the  same,  within  the 
territory,  from  the  aav  of  entering  up  such 
judgment,  until  satisfaction  of  the  same  be 
made;  likewise  on  money  lent,  or  money 
due  on  the  settling  of  accounts,  from  the  day 
of  such  settlement  of  accounts,  between  the 
parties,  and  ascertaining  the  balance  due; 
on  money  received  to  the  use  of  another,  and 
retained  without  the  owner's  knowledge, 
and  on  money  withheld  by  an  unreasonable 
and  vexatious  delay. "  Gomp.  Stat,  di v.  6, 
S 1287.  "We  have  lieen  unable  to  find  author- 
ity to  support  the  proposition  that  a  court 
has  jurisdiction  to  impose  arbitrary  rates  of 
interest,  above  the  statutory  rate,  in  an  equi- 
table accounting  with  a  trustee,  although 
courts  of  equity  frequently  require  a  lower 
rate  in  such  accountings,  as  an  equitable  rate. 
In  England  there  appears  to  have  been  a  rule 
of  equity  requiring  what  is  called  an  "equi- 
table" rate  of  interest,  in  accounting  with 
trustees;  and  this  rate  is  uniformly  lower 
than  the  L^al  rate.  The  legal  rate  there  be- 
ing 6  per  cent,  equity  usually  required  4  per 
cent  in  such  accountings,  under  the  name  of 
''equitable  interest  in  mitigation  of  legal 
rates."  Fonblanque,  Eq.  448.  note.  Mr. 
Spence,  the  standard  English  authority  on 
Equity  Jurisprudence,  says :  **  Where  it  ap- 
pears that  the  trustee  or  executor  has  improp- 
erly or  unnecessarily  kept  balances  or  any 
considerable  portion  of  trust  moneys  in  his 
hands,  he  will  be  charged  with  interest  on 
what  he  has  so  retained,  generally  at  4  per 
cent,  but,  under  special  circumstances,  at  5 
per  cent. "  2  Spence.  Eq.  Jur.  920.  From  a 
passage  in  the  opinion  delivered  by  Lord 
Chancellor  Brougham  in  1884,  in  Doeker  v. 
fiomee,  2  Myl.  &  E.  666,  it  appears  conclu- 
sively that  English  courts  of  chancery  did 
not  feel  at  liberty  to  impose  arbitrary  rates 
of  interest  upon  trustees,  in  such  accountings, 
exceeding  the  legal  rate.  As  to  the  rule  in 
the  United  States,  Mr.  Perry,  in  his  exam- 
ination of  the  subject,  aays :  **  In  the  United 
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States  there  it  no  law  by  which  different  raitei 
of  interest  can  be  applied  to  different  degrees 
of  negligence  or  misconduct ;  and  the  only 
question  here  is,  whether  simple  or  componod 
interest  shall  be  imposed.*  Further  along, 
in  summing  up  his  examination,  he  says: 
**The  rate  established  by  law  as  the  legal 
rate,  in  the  absence  of  special  arrangements,' 
governs  courts  of  equity  in  accounting  with 
trustees  in  this  country.  1  Perty,  Tr.  ^  408. 
Mr.  Story  expresses  the  same  view,  saying: 
''And  the  trustee,  by  mixing  trust  money 
with  his  own.  at  his  banker's  or  otherwise, 
will  become  responsible  for  the  replacing  of 
the  money,  and  lawful  interest  during  ~tbe 
intervening  period.  ...  So,  too,  when 
the  trustee  makes  an  improper  investment  of 
trust  funds,  he  becomes  responsible  for  the 
same,  with  interest."*  2  Storv,  Eq.  Jar. 
^  1277^.  The  same  conclusion  is  reached  by 
Mr.  Page  in  his  recent  research  on  Executors 
and  Administrators,  found  in  7  Am.  &  £ng. 
Encyclop.  Law,  pp.  426-429,  with  copious 
citations.  In  Schieffelin  v.  Stetoart,  1  Johns. 
Ch.  620,  7  Am.  Dec.  507,  although  one  of 
the  severest  cases  in  this  country  in  its  exac- 
tion from  the  trustee,  there  appears  to  have 
been  no  thought  of  imposing  rates  higher 
than  the  legal  rate  of  7  per  cent.  See  alec 
Clarkson  v.  De  Peyst&r,  Hopk.  Ch.  426.  In 
California  we  find  it  held  that  the  legal  rate 
of  interest  should  not  be  exceeded  in  such  ac^ 
countings.  Clark's  Estate,  SSCal.  956;  Mer- 
riiUld  V.  Longmire,  66  Cal.  180 ;  Be  Bschrieh's 
Estate,  85  Cal.  98.  There  is  a  passage  in 
Cruee  v.  Cruce,  81  Mo.  676,  relied  on  by  re- 
spondent to  sanction  the  requirement  of  in- 
terest above  the  rates  fixed  by  statute ;  and, 
while  it  may  be  so  construed,  we  do  not  tnink 
such  was  intended  to  be  held,  for  in  that  case 
only  the  legtil  rate  of  10  per  cent  was  allowed ; 
and  under  the  passage  relied  on  is  cited  Frmt 
V.  Winston,  82  Mo.  489,  where  it  appears  the 
rate  charged  was  that  prescribed  by  law.  In 
the  examination  of  a  great  many  cases  on 
this  subject,  and  especially  all  of  those  cited 
by  respondent,  we  fail  to  find  any  authority 
contradicting  the  text  of  Mr,  Perry,— that 
the  legal  rate  is  not  exceeded,  unless  a  law- 
ful contract  provides  for  a  higher  rate. 

We  now  pass  to  a  brief  examination  of  the 
question  of  compounding  interest  in  account- 
ing with  trustees.  Near  the  close  of  the  last 
century  the  remedy  of  compounding  interest 
in  such  cases  appears  to  have  come  into  vogue 
in  the  courts  oi  equity  of  England  and  the 
United  States,  aa  a  convenient  and  potent 
remedy  to  draw  from  delinquent  trustees  the 
actual  or  presumed  profits  derived  from  the 
use  of  trust  funds,  although  prior  to  that  time 
it  appears  to  be  acknowledged  that  the  law 
was  administered  with  great  laxity  in  that 
regard.  In  1805  we  find  Lord  Eldon,  in  his 
examination  of  the  question  of  compound- 
ing interest  in  such  accountings  (Raphael  v. 
Boehm,  11  Yes.  Jr.  92),  so  much  in  doubt  as 
to  the  proper  practice  that  he  postponed  the 
consideration  to  give  time  to  make  special 
inquiry  on  the  subject,  observing  that  it  was 
a  matter  of  great  importance.  And  for  bis 
information,  it  appears,  he  went,  not  to  re- 
ports or  treatises,  but  caused  inquiry  to  be 
made  of  the  masters  in  chancery  as  to  their 
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nndentandliig  of  the  correot  practice.  See 
also,  an  ezamlDation  of  this  subject,  from 
an  historical,  as  well  as  legal,  point  of  view, 
by  Lord  Ohancellar  Brougham  in  Docker  y. 
8ome$,  mnpra;  by  OhanoeUor  Kent  in  Schirf- 
felin  ▼.  Stewart^  *^tT^L  ^^  OAaneellar  San- 
ford  in  darkaon  ▼.  Ik  Psynter^  mpra;  by  Jir. 
Justice  Orier  In  Barneu  ▼.  Saunders,  57  U. 
8.  16  How.  548,  14  L.  ed.  1051 ;  Perry,  Tr. 
and  cases  cited  under  section  468;  Oruee  ▼. 
Oruee,  supra;  the  monograph  by  Mr.  Page, 
of  the  Pennsylyania  Bar,  on  Bzecutors  and 
Administrators,  7  Am.  &  Eng.  Encyclop. 
Law,  pp.  435  et  eeg, ;  and  tlie  elaborate  note  to 
Waile  V.  Walker,  99  Am.  Dec.  296.  There 
is  no  doubt  the  doctrine  has  been  applied 
during  the  present  century,  where  cir- 
cumstances appeared  to  warrant,  as  shown 
by  an  examination  of  the  cases;  but  as 
to  the  special  conditions  to  which  it 
ought  to  be  applied,  and  as  to  the  rate  of 
compound  interest  considered  equitable,  there 
seems  to  be  much  diversity  of  opiDion.  Some- 
times the  rule  has  been  exerted  with  extreme 
rigor  against  a  trustee  guilty  of  fraud  in  re- 
spect to  the  trust  funds,  whereby  he  sought 
to  enrich  himself  therefrom,  as  was  done  by 
Lord  Chancellor  Loughborough,  in  1798,  in 
Raphael  ▼.  Boehm,  eupra.  Of  this  case,  Lord 
Ohaneellor  Brougham  says  (see  Docker  y. 
Somss,  supra)  it  was  the  strongest  instance 
of  compounding  interest  ai^ainst  a  trustee  in 
Bogland ;  but  it  was  a  case  where  "a  gross 
bnich  of  trust  had  been  committed ;  for  the 
large  sum  of  £80,000  was  expressly  directed 
to  be  laid  out  for  accumulation ;  and  the 
executor  having  thought  proper  to  employ  it 
in  his  own  trade,  the  court  ordered  him  to 
be  charged  with  Interest  at  5  per  cent  from 
the  time  of  the  executor's  death,  with  half- 
yearly  rests,  and  interest  for  the  intermediate 
times.  All  the  judges  who  have  mentioDcd 
this  decree  have  considered  it  severe. "  And 
he  adds  that,  in  this  **  most  remarkable  case, 
which  indeed  is  always  cited  to  be  doubted, 
if  not  disapproved,  the  compound  interest 
was  given  with  a  view  to  the  culpability  of 
the  trustee's  conduct,  and  not  upon  any  esti- 
mate of  the  profits  he  had  made  by  it."  As 
has  been  mentioned,  the  case  of  8chieffelin 
V.  Stewart f  supra,  before  Ohaneellor  Kent  in 
1816,  is  considered  one  that  applied  the  rule 
with  great  severity.  Therein  it  appears  that 
the  executor  had  retained  in  his  hands  con- 
stantly, for  some  ten  years,  $88,000  of  trust 
funds,  **  without  producing  any  benefit  or  ad- 
vantage to  the  estate;"  and  the  chancellor 
approved  the  report  of  the  master  charging 
the  executor  the  legal  rate  of  7  per  cent  in- 
terest, with  annual  rests  for  compounding 
the  same.  One  of  the  cases  relied  on  by 
Ohaneellor  Kent  in  support  of  that  judgment 
was  Baphael  v.  Boehni,  supra,  but,  of  course, 
without  knowledge  of  the  estimate  in  which 
it  was  held  by  the  English  bench,  as  appeared 
by  later  comments  and  the  case  of  Sdhteffelin 
V.  Stewart,  notwithstanding  the  great  weight 
of  authority  it  carried  by  reason  of  the  ac- 
knowledged learning  and  judicial  ability  of 
the  chancellor  who  delivered  the  opinion.  In 
its  turn,  seems  to  have  been  shaken  by  subse- 
quent adjudications  in  New  York,  at  least 
as  to  the  rigor  with  which  it  applied  th^  rule 
29L.B.A. 


of  compounding  interest,  darkson  v.  Ds 
Peyster,  supra;  De  Peyster  t.  Clarkson,  % 
Wend.  78.  Mr.  Perry  states,  as  his  deduc- 
tion from  the  authorities,  that  *'it  is  diffi- 
cult to  lay  down  any  general  rule  that  is 
equitable  and  applicable  to  all  cases,  as  to 
the  interest  that  trustees  shall  pay  upon  trust 
funds  in  their  hands.  In  England,  if  trustees 
suffer  money  to  remain  in  their  own  hands, 
or  in  the  hands  of  third  persons,  or  in  bank 
for  an  unreasonable  time,  in  addition  to  their 
liability  for  its  losn  during  such  delay,  they 
will  be  charged  with  interest  at  the  rate  of 
4  per  cent ;  but  if  the  trustees  are  grossly 
negligent  or  corrupt,  or  improperly  call  in 
the  money  from  a  proper  investment,  and 
suffer  it  to  lie  idle,  or  if  they  use  it  in 
trade  or  speculation,  or  invest  it  in  improper 
places,  the  court  will  charge  them  with  in- 
terest at  the  rate  of  5  per  cent;  and,  in 
certain  special  cases  of  misconduct,  the  court 
will  oraer  annual  or  semiannual  rests,  for 
the  purpose  of  charging  them  with  compound 
interest.  In  the  United  States  there  is  no 
law  by  which  different  rates  of  interest  can 
be  applied  to  different  degrees  of  negligence 
or  misconduct;  and  the  only  Question  here 
is,  whether  simple  or  compound  interest  shall 
be  imposed.  The  general  rules,  so  far  as 
they  can  be  drawn  from  all  the  cases,  are  as 
follows:  (1)  If  a  trustee  retains  balances 
in  his  hands  which  he  ought  to  have  invested, 
or  delays  for  an  unreasonable  time  to  invest, 
or  if  he  mingles  the  money  with  his  own, 
or  uses  it  in  his  private  business,  or  deposits 
it  in  bank  in  his  own  name,  or  in  the  name 
of  the  firm  of  which  he  was  a  member,  or 
neglects  to  settle  his  account  for  a  long  time, 
or  to  distribute  or  pay  over  the  money  when 
he  ought  to  do  so,  he  will  be  liable  to  pay 
simple  interest  at  the  rate  established  by  law 
as  the  legal  rate,  in  the  absence  of  special 
agreements.  This  rule  is  subject  to  the 
qualification  that  trustees  cannot  make  any 
advantage  to  themselves  out  of  the  trust  fund ; 
and  if  they  make  more  than  legal  interest, 
they  shall  pay  more,  as,  if  they  make  usuri- 
ous loans,  they  shall  be  charged  with  all 
their  gains  from  the  use  of  the  money.  If 
the  trustee  cannot  show  what  amount  of  in- 
terest he  has  received,  he  shall  be  charged 
with  legal  interest  from  the  time  when  the 
regular  investment  ought  to  have  been  made. 
There  may  be  an  exception  to  the  rule  that 
a  deposit  of  t^e  trust  money  in  bank  in  the 
name  of  the  trustee,  or  a  mixing  of  the  trust 
fund  with  his  own,  will  impose  a  liability 
of  legal  interest.  There  must  be  some  ele- 
ment of  a  breach  of  trust  in  the  transaction, 
or  a  breach  of  duty."  1  Perry,  Tr.  §  408. 
There  are  cases  of  comparatively  recent 
date,  however,  in  which  compound  interest 
has  been  held  proper  by  the  supreme  court 
of  one  state,  and  refused  by  that  of  another, 
where  the  cases  appear  to  be  surrounded  by 
quite  similar  circumstances.  This  will  be 
seen  by  a  comparison  of  Olark*s  Estate,  Merri- 
field* s  Estate,  and  Be  Bsehrieh's  Estate,  supra, 
with  the  case  of  Oruee  v.  Oruee,  supra,  where, 
apparently  under  very  similar  facts,  the  Cal- 
ifornia court  allowed  7  per  cent,  compounded 
bv  annual  rests,  while  the  supreme  court  of 
Missouri  allowed  only  simple  interest  at  the 
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les»l  rate  of  10  per  cent  But  in  the  treat- 
ment of  the  latter  case,  after  referring  to  the 
fact  that  ''the  rule  of  exacting  interest  from 
delinqnent  trustees  has  nowhere  been  enforced 
more  rigorously"  than  in  Missouri,  it  was 
said  that  if  the  interest  had  been  compounded 
by  annual  rests,  *'at  the  low  rate  of  6  per 
cent/  it  would  have  been  allowed  to  pass. 
''But,  as  every  case  must  be  determined  ac- 
cording to  the  facts  and  circumstances  pecu- 
liar to  it,  I  am  satisfied,**  says  the  author 
of  that  opinion,  ''that  it  would  be  in- 
equitable to  order  interest  compounded  at  the 
high  rate  of  10  per  cent  per  annum  against 
the  respondent.  My  reasons  for  this  con- 
clusion are  as  follows :  First,  the  account 
extends  throuirh  fifteen  years.  The  result  of 
the  computation,  like  all  such  arithmetical 
results,  would  be  surprising  and  excessive. 
It  would,  in  my  Judgment,  exceed  what 
could  be  expected  from  any  prudent  and  care- 
ful administration  of  the  estate  under  ordi- 
nary circumstances.  I  think  it  would  be  a 
marvelous  achievement  for  any  trustee  of 
ordinary  skill  and  prudence  to  keep  a  fund 
of  f5,000  or  $6,000  so  constantly  and  se- 
curely invested  for  a  period  of  fifteen  years 
as  to  produce  the  net  result  of  compound  in- 
terest at  10  per  cent  per  annum.  In  the  or- 
dinary course  of  events,  there  would  neces- 
sarily be  intervals  of  irregular  length  be- 
tween investments,  not  to  say  anything  of 
possible  loss  and  depreciation  of  security. 
The  ability  of  investing  the  interest  an- 
nually, as  soon  as  collected,  may  well  be 
doubted  when  we  consider  its  moderate  vol- 
ume, and  the  frequency  with  which  it  would 
have  to  be  put  out.  The  exaction  of  com- 
pound interest  at  such  a  high  rate  for  so 
long  a  period  of  time  would,  in  my  Judg- 
ment, be  a  departure  from  the  leading  prin- 
ciple, which  requires  the  chancellor  to  ap- 
proximate, as  near  as  possible,  the  actual 
or  presumed  gains  and  profits  of  the  fund. " 
Orttee  v.   Oruce,  supra. 

The  theory  upon  which  the  court  exacted 
such  extraordinary  rates  of  compound  inter- 
est from  the  executor  in  the  case  at  bar  was 
that,  according  to  the  testimonv  of  the  bank- 
ers, money  could  have  been  loaned,  at  the 
time  in  question,  at  such  rates.  Nowhere 
in  the  record  is  there  shown  any  proof  as  to 
the  net  result  of  loaning  money  during  a 
given  period,  even  by  such  experienced  finan- 
ciers as  bankers,  after  deducting  expenses 
and  losses,  in  order  to  ascertain  the  net  prof- 
its which  could  be  derived  from  the  use  of 
money  by  way  of  interest.  Without  any  such 
inquiry,  the  rates  of  18,  15,  and  12  per  cent 
were  designated  bj  the  court  for  stated  per- 
iods of  the  administration,  and  the  referee 
was  directed  to  compute  at  those  rates,  dur- 
ing such  periods,  compounding  by  annual 
rests.  Would  it  not  be  somewhat  analogous 
if,  in  a  given  case,  it  was  found  a  bailee  of 
another's  carriage  horse  had  kept  and  used 
it  for  the  period  of,  say,  five  years,  and,  in 
order  to  charge  the  bailee  with  the  profit  of 
such  use,  the  court  should  take  proof  of  the 
price  for  a  livery  animal,  of  like  quality, 
for  one  day,  and  without  further  inquiry  as 
to  expense  of  feeding  or  care,  or  as  to  the 
time  such  animal  would  ordinarily  lie  idle, 
'the  court  should  order  the  case  to  a  referee 
t«l  r«.R.  A. 


to  cast  the  aggregate  for  the  whole  period  tl 
the  price  stated  for  a  day,  and  enter  lodg- 
ment accordingly?  If  liverymen  could  so 
reckon  profit,  their  prosperity  would  no  doubt 
be  far  different  than  practical  experience 
demonstrates.  So,  if  loans  of  money  were 
always  promptly  returned  at  maturity 
with  the  stipulated  interest,  and  the  gross 
rate  was  never  diminished  by  loss  or 
delay  through  deterioration  of  securi- 
ties, death,  disaster,  or  fraud,  or  by  the 
expense  of  constant  attention  to  such 
affairs,  the  employment  of  professioDal 
services,  of  litigation,  and  so  forth,  even 
then  it  would  not  be  possible,  in  practice, 
to  make  the  gain  compound  along  the  line 
of  the  highest  rates  attainable,  because,  in 
practice,  it  would  not  be  possible  to  reloan 
the  money  and  the  accumulated  interest  the 
instant  it  was  due.  If  the  debtor,  through 
stubborn  neglect  or  misfortune,  is  delinquent 
in  payment,  the  law  must  be  resorted  to, 
and  for  such  delay  it  will  not  require  from 
the  delinquent  deotor  compound  interest ;  so 
that  in  demanding  return  of  compound  inter- 
est, at  the  loaning  rate,  in  such  instances 
Twhich  are  not  infrequent  in  experience), 
tne  law  would  demand  on  the  one  hand,  of 
the  trustee,  what  it  would  not  allow  him  to 
collect  on  the  other.  The  problem  of  com- 
pound interest,  when  set  in  motion,  moves 
on  for  its  allotted  period  with  the  certainty 
of  time  and  mathematics.  All  other  condi- 
tions are  assumed.  It  considers  no  delay, 
no  failure,  no  expense ;  its  assumed  creditors, 
forever,  with  the  regularity  of  perpetual  mo- 
tion, obey  an  assumed  demand ;  and  the  gain 
in  turn  is  presumed  to  be  reloaned  the  in- 
stant of  its  payment.  The  problem  contem- 
plates constant  accretion  by  a  composite  pro- 
cess, but  no  diminution ;  it  omits  no  farthing, 
nor  allows  any  to  escape  when  gathered — ^noC 
even  so  much  as  the  expense  of  postage,  or 
the  wear  of  shoe  leather,  to  make  a  demand. 
The  thriftiest  management  and  meet  fortu- 
nate consummation  in  practice  cannot  hope 
to  reach  the  quotient  gathered  by  the  problem 
in  the  long  run,  unless  odds  are  given,  in 
fixing  the  rate  to  be  compounded,  to  offset 
the  expenses,  delays,  and  failures  met  with 
in  practical  experience.  But  with  allowance 
for  such  contingencies,  in  fixing  such  rate, 
no  doubt  common  experience  will  admit  that 
it  is  practical  to  gain  compound  interest: 
and  it  has  been,  no  doubt  Justly,  held 
equitable,  in  accounting  with  trustees,  where 
they  have  in  their  hands  money  for  accum- 
ulation, or  which  was  made  to  accumulate, 
or  has  been  osed  for  the  trustee's  profit,  to 
require  compound  interest  But  the  rata 
must  be  fixed  with  due  consideration,  or  the 
result  will  be  found  out  of  all  proportion  to 
what  could  have  been  accomplished  in  the 
field  of  practical  affairs.  We  are  suggesting 
here  nothing  new,  for  these  conditions  have 
undoubtedly  been  considered.  If  not  men- 
tioned in  detail,  by  courts  of  equity,  as 
shown  in  the  fact  that  they  have,  in  general, 
gauged  their  req  ulrements  accordingly.  But 
sometimes,  as  might  have  been  expected  in 
the  application  of  an  abstract  mathematical 
rule,  the  exact  relation  of  which  to  practi- 
cal results  is  not  easily  detected,  some  hard- 
ship  may  have  been  worked. 
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Then  is  evidence  In  the  record  to  the  ef- 
fect that,  from  time  to  time  during  the  period 
In  question,  banking  institutions  contracted 
to  pay,  for  the  use  of  funds  left  with  them 
for  a  stated  time,  a  certain  rate  of  interest 
per  annum.  That  is  the  only  eyidence  in  the 
record  which  approaches  a  safe  criterion  from 
which  there  might  have  been  found  the  meas- 
ure of  net  profits,  or.  in  other  words,  the  net 
earnings  which  could  be  counted  on  for  the 
use  of  money  by  way  of  interest.  While 
this  testimony  did  not  take  that  form  of  in- 
quiry exactly,  it  is  eyidence  of  what  money 
could  haye  earned,  placed  in  such  institu- 
tions ;  they  insuring  the  safety  thereof,  so  far 
as  their  own  responsibility  went,  and  bear- 
ing the  expense  and  loss  incident  to  its  use. 
The  tendency  of  this  eyidence,  more  than 
any  other  in  the  record,  is  to  show  what  such 
financial  institutions  could  afford  to  pay  for 
the  use  of  money,  and  insure  its  safety,  and 
bear  the  expense  and  loss  incurred  in  lumd- 
ling.  Who  are  more  likely  to  get  greater 
profit  from  the  use  of  money,  under  fairly 
aafe  and  conseryatiye  conditions  of  handling, 
than  bankers?  If  there  are  other  financiers 
or  business  men  who  can  do  better,  is  it  not 
likely  bankers  would  learn  the  way  and  adopt 
it?  But,  if  we  measure  this  executor's  re- 
turns by  ttiat  criterion,  a  balance  is  found 
in  his  favor ;  for,  when  the  rate  in  the  banks 
went  below  6  per  cent,  the  evidence  is  that 
he  kept  on  returning,  at  that  rate,  on  moneys 
to  the  credit  of  the  estate  not  in  bank.  If 
we  look  to  the  precedents  in  the  books,  we 
find,  too,  that  the  returns  of  this  executor, 
made  without  delinquency  or  any  suspicion 
of  fraud,  rise  above  the  exactions  from  trus- 
tees, by  way  of  compound  interest,  in  cases 
where  their  accounts  wore  delinquent  and  con- 
duct culpable.  Shall  a  ludgment  of  greater 
severity  be  pronounced  in  tms  case  than  in 
such?  It  appears  from  numerous  precedents 
from  all  sections  of  the  country  that  this  case 
would,  in  those  courts,  be  dismissed,  because 
the  executor  has  voluntarily  and  promptly 
made  returns  of  income  double  what  could 
have  been  obtained  by  the  course  contem- 
plated by  the  testator's  will,  and  more  than 
the  banks  would  have  allowed  during  a  con- 
siderable portion  of  the  time,  and  more  tlum 
the  courts  have  found  equitable  to  exact  in 
accountini^  with  trustees  whose  conduct  was 
found  grossly  detrimental  to  the  interests  of 
the  estate.  This  must  be  admitted.  And, 
even  granting  the  worst  that  has  been  asserted 
against  the  executor  in  the  case  at  bar,— the 
temporary  use  of  certain  of  the  trust  funds  in 
private  affairs,  which  is  made  the  occasion 
TOT  exacting  compound  interest  in  several 
cases,  as  we  have  seen, — still  it  appears,  and 
is  not  disputed,  that  this  executor  has  seen 
to  it  that  the  estate  in  no  wav  suffered  det- 
riment therefrom,  and  gatnea  considerably 
thereby.  If  a  man's  foot  slip,  or  if  he  stum- 
bles, and  then,  re^atherlng  himself,  walks 
upriffhtly,  and  delivers  his  burden  in  advance 
of  all  others,  without  one  whit  missing,  shall 
he  be  turned  upon,  and  scourged  with  a  se- 
verity exceeding  that  laid  upon  one  who  re- 
fuses to  proceed  with  the  discharge  of  his 
duty  altogether?  It  may  be  answered  that, 
if  one  who  wavers  is  allowed  to  go  without 
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punishment,  others  will  walk  unsteadily. 
This  answer  does  not  meet  the  situation,  if 
he  was  found  delinquent  it  would  be  time  to 
consider  of  his  punishment,  but  if,  not  find- 
ing him  delinquent  in  any  respect,  more  is 
exacted  than  for  entire  neglect,  absolute  de- 
fault would  be  encouraged  by  such  unjust 
judgment. 

But,  laying  aside  all  figures  of  speech,  as 
not  much  to  be  indulged  in  judicial  investi- 

f Rations,  and  viewing  all  phases  of  this  case 
n  the  plainest  fashion,  it  appears  that,  if 
heavier  judgment  is  laid  on  such  a  case  as 
this,  the  court  will  thereby  designate  the 
plane  of  its  exactions  much  higher  than  any 
court  has  attempted  to  maintain,  so  far  as 
we  have  been  able  to  discover.  With  the 
carefulest  investigation  of  the  law  and  facts, 
our  deliberate  judgment  is  drawn  to  a  nega- 
tive conclusion  on  every  vital  point  in  this 
case.  There  is  no  hardship  in  this,  for  the 
executor  must  have  managed  the  affairs  of 
the  estate  with  solicitude  for  the  welfare  of 
the  heirs,  and  that  his  management  has  been 
largely  fruitful  of  benefits  to  them  is  frank- 
ly admitted.  Such  results  do  not  come 
from  indifference  or  neglect.  In  render- 
ing the  extraordinary  judgment  in  this 
case,  we  think  the  learned  judge  of  1^ 
court  below  must,  without  the  delibera- 
tion usually  manifested,  have  adopted  views 
urged  by  the  forceful  eloquence  of  petition- 
er's counsel;  but  things  only  assumed,  in 
whatsoever  eloquent  phrase,  or  forms  only 
painted,  however  real  they  seem  at  first  im- 
pression, cannot  support  the  judgment  of  a 
court. 

An  order  toiil  therefore  be  entered,  reversing 
the  judgment  in  this  proceeding^  and  remand- 
ing the  case,  with  directions  to  enter  judg- 
ment in  the  court  below  dismissing  this  pro- 
ceeding, at  the  cost  of  petitioner. 

Pemberton,  0^  J.,  and  De  Witt,  J., 

concur. 

A  rehearing  was  subsequently  granted,  after 
which,  on  March  12,  1894,  the  following  opin- 
ion was  handed  down : 

Per  Curiam: 

Since  the  determination  of  this  appeal, 
motion  for  rehearing  has  been  presented  and 
fflveu  careful  consideration,  besides  allow- 
ing counsel  the  unusual  privilege  of  argu- 
ment to  more  fully  expound  the  grounds  on 
which  rehearing  is  demanded.  Neverthe- 
less, there  has  been  no  exposition  of  points 
wherein  the  court  overlooked  or  errone- 
ously applied  any  pertinent  or  control  line 
authorities  or  material  facts  in  the  original 
determination.  On  the  contrarr,  this  retro- 
spection of  the  case,  in  the  light  of  motion 
for  rehearing,  tends  to  confirm  the  views  of 
the  court  heretofore  expressed,  as  fully  in  ac- 
cord with  the  authorities  and  facts,  and  that 
a  just  and  proper  determination  was  reached. 
The  same  will  therefore  be  allowed  to  stand 
as  originally  announced. 

This  motion  for  rehearing,  however,  raises 
anew  pointinthe  case,  which  hitherto  was  nei- 
ther presented  in  the  brief  nor  in  the  argument 
on  appeal ;  nor  does  it  appear  that  consid. 
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•ration  thereof  was  had  in  the  trial  court,— 
namely,  that  in  certain  years  the  probate 
court  of  Lewis  and  Clarke  county,  then  hav- 
ing jurisdiction  of  said  estate,  allowed  the 
executor  a  higher  rate  of  commission  by  1 
per  cent  than  the  statute  then  provided ;  in 
other  words,  it  is  asserted  that,  at  certain 
times  when  5  per  cent  commission  was  al- 
lowed the  executor,  the  statute  prescribed 
only  4  per  cent.  It  is  obvious,  this  beine  a 
court  of  review,  and  not  of  original  inquiry 
in  these  matters,  it  should  not  enter  upon  an 
investigation,  or  make  any  order,  touching 
this  question,  for  the  reason  already  men- 
tionea,— that  no  inquiry  or  determination  on 
that  feature  of  the  case  appears  to  have  been 


made  by  the  trial  court  Therefore,  there  is  nd 
order  or  determination  of  the  trial  court  to  le- 
view  on  that  point  The  trial  court  denied  the 
executor  all  commissions,  on  grounds  which 
did  not  touch  the  question  of  his  having  been 
allowed  by  the  probate  court  a  rate  exc^ing 
that  provided  oy  statute.    That  particular 

Suestion  seems  not  to  have  been  adjudicated, 
lut  whatever  inquiry  or  order  concerning 
the  readjustment  of  said  commission  on  the 
ground  alleged  may  be  pertinent  it  should,  in 
the  first  instance,  be  proceeded  with  in  the 
trial  court. 

The  motion  for  rthtaring  wU  tJ^ertfore  be  d^ 
nied. 
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J.  P.  FERCHBN,  BeepL, 
Samuel  ARNBT. 

B.  W.  BLISS  COMPANY,  Intervener,  Appt. 

(»  Or.  la.) 

OMuricrnwm  eamiot  impress  ftmds  of  the 
fionsig^eesln  thehajids  of  a  receiver 
with  a  tmat  lien  'or  the  proceeds  of  goods 
sold,  if  the  coDSlinieefl  diMlpated  such  prooeeds  In 
paying  current  expenses  of  their  business,  al- 
though the  (dalms  against  the  funds  In  the  r^ 
ceiver^s  bands  were  thereby  diminished. 

(July  6,18m.) 

APPEAL  by  Intervener,  the  E.  W.  Bliss 
Company,  from  a  decree  of  the  Circuit 
Court  for  Clatsop  County  denying  its  claim  to 
a  preferred  lien  upon  the  assets  ox  the  partner- 
ship of  Arndt  &  Ferchen  to  setlle  the  affairs 
of  which  the  suit  was  brought.    Affirmed, 

The  facts  sufficiently  appear  in  toe  opinion. 

liesgre.  Snow  ft  McCamant,  for  appel- 
lant: 

The  court  erred  in  holding  that  the  equitable 
lien  of  a  principal,  whose  funds  have  been  mis- 
appropriated, is  enforceable  only  against  the 
specific  property  into  which  the  agent  has  con- 
Terted  it. 

An  acent  or  trustee,  who  mingles  the  prop- 
erty of  his  principal  with  his  indiyidual  prop- 
erty, does  not  thereby  constitute  the  relation  of 
creditor  and  debtor  between  himself  and  his 
principal,  but  makes  the  trust  fund  a  charge 
on  all  the  assets  of  his  estate. 

KnatehJmll  v.  HaUett,  L.  R.  18  Ch.  Div. 
096,  86  Moak,  Eng.  Rep.  770,  and  cases  there 
cited;  Central  Nat,  Bank  J.  Connecticut  Mut. 
L.  ln$.  Co.  104  U.  8.  54,  26  L.  ed.  698:  Union 
Stock  Yards  Nat,  Bank  v.  GiUespie,  187  U.  8. 
411,  84  L.  ed.  lU;  San  Dum  County  y.  Cali- 
fornia Nat.  Bank,  52  Fed.  Rep.  59;  Thompeon 


Motb.~Id  connection  with  the  present  cese  on 
the  subject  of  tracing  a  trust  Into  the  proceeds  of 
trust  property,  see  the  case  next  folio  wing,Muhlen- 
berg  V.  Northwest  Loan  &  T.  Go.  pott,  W!;  also  notee 
to  First  Nat.  Bank  v.  Hummel  (Colo.),  S  L.  B.  A.  788, 
Little  V.  Chadwick  (Mass.)  7L.B.A.67a  and  Philadel- 
phia Nat.  BankT.  Dowd  (a  a B.  D.  N.  a)S  L.  B.  A. 
480l 
89  L.  R  A. 


V.  Qloueeeter  City  Sav.  Inet,  (K.  J.)  6  Cent. 
Rep.  828;  Smith  y.  Combe,  49  N.  J.  £q.  420; 
McLeod  y.  Emne,  66  Wis.  401,  57  Am.  Rep. 
287;  I&aneis  y.  Evans,  69  Wis.  115;  Bowers  w, 
Evans,  71  Wis.  188;  Independent  Diet,  v.  King, 
80  Iowa,  497;  Davenport  Plow  Co,  v.  Lamp,  80 
Iowa,  722;  Harrison  y.  Smith,  88  Mo.  217,  53 
Am.  Rep.  571;  BtoUer  y.  CooUes,  88  Mo.  520; 
Myers  y.  Board  fff  Education,  51  Ean.  87;  Pefik 
y.  EUieott,  80  Ejin.  156,  46  Am.  Rep.  90:  In- 
graham  y.  EUieott,  80  E:an.  163;  First  Nat. 
Bank  y.  Hummel,  14  Colo.  259,  8L.  R.  A.  788; 
Continental  Not.  Bank  y.  Weems,  69  Tex.  489; 
Broechus  y.  Morgan  (Tenn.)  5  Cent.  L.  J.  53; 
2  Lewin,  Tr.  894  et  seq,;  Mechem,  Agency, 
586. 

Messrs,  Fulton  Brotherst  for  respondent: 

The  facts  stated  in  the  petition  do  not  entitle 
appellant  to  a  lien  upon  any  property  in  the 
hands  of  the  receiyer  or  to  priority  in  the  order 
of  payment. 

It  IS  incumbent  upon  the  party  asserting  the 
lien  to  trace  the  funds  he  seeks  to  haye  im- 
pressed with  a  trust  character  Into  the  re- 
ceiyer's  possession,  either  in  their  original  form 
or  some  specific  property  or  fund,  and  the  bur- 
den of  identification  is  upon  him. 

Perry,  Tr.  8d  ed.  §128;  Be  Cavin's  PetOion 
y.  Qleason,  105  N.  Y.  256;  Northern  Dakota 
Elev.  Co.  y.  Clark,  8  N.  Dak.  26;  Qmmerdal 
Nat  Bank  y.  Armstrong,  89  Fed.  Rep.  684;  . 
EUison  y.  Moses,  95  Ala.  221;  Thompson's  App. 
22  Pa.  16;  Story,  Eq.  Jur.  1257.  1259;  Hopkinst 
App,  (Pa.)  8  Cent.  Ftep.  860;  Farmers  db  M, 
Nat.  Bank  y.  King,  57  Pa.  208;  2  Pom.  Eq. 
Jur.  §§  1051-1058;  Union  Nat.  Bank  y.  QoeU, 
188  III.  127;  Englar  y.  QfuU,  70  Md.  78;  Phil- 
adelphia Nat.  Bank  y.  Dowd,  38  Fed.  Rep.  172, 
2  L.  R.  A.  480;  Lathrop  y.  Bampton,  81  Cal. 
28,  89  Am.  Dec.  141;  OoldtkwatU  y.  EUison, 
99  Als.  497;  School  Trustees  y.  Eirwin,  85 
111.78. 

Lord*  Oh.  /.,  deliyered  the  opinion  of  the 
court: 

This  is  a  suit  to  establish  a  preference  and 
a  lien  upon  the  assets  of  the  partnership  of 
Arndt  &  Ferchen,  in  the  hands  of  B.  W. 
Robinson  as  receiyer,  for  certain  moneys  al- 
leged to  haye  been  receiyed  in  trust  by  said 
firm.    The  facU  are  substantially  these:   The 
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plaintiif  Aod  defendant  were  partners  engaged 
in  the  foandrv  busineae  under  the  firm  name 
of  Amdt  A  Ferchen,  and,  not  being  able  to 
agree  in  regard  to  the  management  of  the 
bnainees,  the  plaintiff  Inatituted  a  suit  pray- 
ing  for  an  acGOiinting,  and  for  a  dissolution 
of  the  partnership,  and  that  in  the  interim  the 
property  of  the  partnership  be  turned  over 
to  a  receiver,  who  should  manage  the  same 
subject  to  the  orders  of  the  court.  The  re- 
ceiver, having  been  appointed,  took  charee 
of  the  property  and  business  of  the  firm,  ana, 
after  managing  it  several  months,  he  was 
directed  by  the  court  to  sell  the  propertv  of 
the  partnership  in  his  hands,  and  turn  into 
oourt  the  proceeds  of  such  sale,  together  with 
such  collections  as  he  might  make  of  partner- 
ship accounts.  Under  this  order  about  $2, 000 
-was  paid  into  court  for  distribution  among 
the  creditors  of  the  firm.  In  the  meantime  the 
£.  W.  Bliss  Company  was  permitted  by 
the  court  to  intervene  in  the  suit,  whereupon 
it  filed  its  petition,  praying  for  the  allow- 
ance of  a  claim  against  the  partnership  for 
the  sum  of  |2,114,  toother  with  interest 
thereon  from  July  15,  1892 ;  that  it  be  de- 
creed to  have  a  preferred  lien  on  all  assets 
of  the  partnership  for  said  sum,  and  that  the 
receiver  be  directed  to  pay  the  same  to  the 
petitioner.  The  facts  upon  which  the  inter- 
vener bases  its  claim  are,  substantially,  that 
the  firm  of  Amdt  &  Ferchen  had  represented 
the  Bliss  Company  as  its  agents  in  the  sale 
of  its  goods  on  commission ;  that  accounts 
were  rendered  from  time  to  time  to  said  com- 
pany, but  that,  without  its  knowledge,  it  had 
been  the  custom  of  the  firm  to  mingle  the 
sums  received  from  sales  made  for  such  com- 
pany with  other  moneys  of  the  firm ;  that  the 
moneys  so  received  were  deposited  in  the  bank 
to  the  credit  of  such  partnership,  and  that  the 
firm"  checked  against  it  to  pay  the  running 
expenses  of  the  partnership,  to  purchase  new 
machinerv,  to  purchase  merchandise  after- 
wards sold  by  the  partnership,  to  pay  the 
salaries  and  wages  of  emplovte,  .  .  .  and 
that  the  moneys  of  vour  petitioner  so  received 
by  said  Amdt  &  f%rchen  have  been  so  min- 
gled with  the  funds  of  said  Amdt  <&  Ferchen 
that  it  is  impossible  to  follow  them  into 
any  specific  property."  The  petition  was 
attacked  by  demurrer,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  which  demurrer  was  overraled, 
the  court  holding  that  the  interveoer  was  en- 
titled to  have  any  specific  property  or  fund 
of  the  partnership  Into  which  it  could  trace 
its  money  imnressed  with  a  lien  in  its  favor. 
The  court  tSen  referred  the  case  toC.  £. 
Runyon,  Esq. ,  for  the  purpose  of  ascertaining 
whethei  the  firm  had  received  any  money 
from  the  sale  of  the  goods  or  wares  of  the 
company  as  its  factor,  and,  if  so,  what  dis- 
position was  made  of  it.  Thereafter  the  re- 
ceiver filed  an  answer  denying  that  the  firm 
of  Amdt  A  Ferchen,  since  the  year  1884,  or 
at  any  time,  has  been  employed  by  the  peti- 
tioner as  its  factor,  or  sold  axiy  ^oods  or  wares 
for  or  on  its  account,  etc.  This  answer  was 
deemed  insufficient  to  constitute  a  defense, 
and,  no  other  answer  being  interposed,  and 
the  intervener  having  failed  to  avail  itself 
of  the  opportunity  afforded  by  the  court  to 
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show  by  evidence  that  its  money  was  in  thb 
partnership  fund,  the  court  proceeded  to  pass 
upon  the  question  raised  by  the  petition,  and 
held  that  the  amount  claimed  therein  should 
be  allowed,  but  denied  the  preference  sought 
by  the  petitioner.  From  this  decree  the  com- 
pany has  brought  this  appeal. 

The  facts  show  that,  if  the  claim  of  the 
Bliaa  Company  is  preferred,  it  will  absorb 
the  entire  assets  of  the  firm,  leaving  nothing 
for  its  other  creditors.  The  case  is  rendered 
important  by  the  nature  of  the  question  in- 
volved and  the  number  of  other  cases  depend- 
ent upon  Its  decision.  Upon  tbe  a()mitted 
facts  there  is  no  pretense  that  the  niouey  de- 
rived from  the  sale  of  the  intervener's  goods 
forms  any  part  of  the  fund  now  awaiting 
distribution  at  the  hands  of  the  court.  It  is 
conceded  that  the  money  so  collected  has 
been  appropriated  to  the  payment  of  debts, 
the  purchase  of  stock,  and  the  payment  of  the 
running  expenses  ot  the  partnership  while  the 
firm  was  conducting  its  business.  But  it  is 
claimed  that,  where  an  agent  or  trustee  has 
wrongfully  used  or  appropriated  the  prop- 
erty or  funds  of  another,  it  creates  an  equita- 
ble charge  upon  his  whole  estate,  or  a  pre- 
ferred lien  upon  his  assets.  This  is  put 
on  the  ground  that  such  estate  is  thereby  in- 
creased, or  that  his  assets  would  have  been 
less  but  for  the  wrongful  use  or  appropriation 
of  the  trust  fund,  and  consequently  that  It 
cannot  be  supposed  that  such  fund  Is  wholly 
lost,  but  that  it  exists  in  a  substituted  form 
as  a  part  of  such  estate  or  assets,  although 
it  cannot  be  pointed  out,  or  directly  traced. 
That  there  may  be  cases  to  which  such  ar- 
gument is  applicable  may  be  conceded, —as, 
where  the  trast  fund  has  gone  into  and  re- 
mains in  the  assets  which  are  sought  to  be 
charged.— but  its  force  is  not  perceived  where 
such  fund  is  dissipated,  or  used  in  the  pay* 
ment  of  debts  or  the  expenses  of  business. 
The  equitable  right  to  follow  and  retake  from 
the  possession  of  a  trustee  property  wrong- 
fully appropriated  by  him,  or  from  those  in 
privity  with  him,  who  are  not  bona  fide  pur- 
chasers for  value,  so  long  as  It  can  be  traced, 
whether  it  remains  in  iU  original  or  in  a 
substituted  form,  upon  the  ground  that  such 
property.  In  whatever  form,  is  subject  to  the 
trust  in  favor  of  the  owner,  is  well  estab- 
lished. "Formerly,"  Mr,  Justice  Bradley 
says,  **the  equitable  right  of  following  mis- 
applied money  or  other  property  into  the 
hands  of  the  parties  receiving  it  depended 
upon  the  ability  of  identifying  it ;  the  equity 
attaching  only  to  the  very  property  misap- 
plied. This  right  was  first  extended  to  the 
proceeds  of  the  property,  namely,  to  that 
which  was  procured  in  place  of  it  by  ex- 
change, purchase,  or  sale.  But  if  it  became 
confused  with  other  property  of  the  same 
kind,  so  as  not  to  be  distinguishable,  with- 
out any  fault  on  the  part  of  the  possessor, 
the  equity  was  lost.  Finally,  however,  it 
has  been  held  as  tbe  better  doctrine  that  con- 
fusion does  not  destroy  the  equity  entirely, 
but  converts  it  into  a  charge  upon  tbe  entire 
mass,  giving  to  the  party  injured  by  the  un- 
lawful diversion  a  priority  of  right  over  the 
other  creditors  of  the  possessor.  This  is  as 
far  as  the  rule  has  been  carried."    Freling- 
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deposit  with  the  bank  in  the  sense  that  thej 
stood  on  the  books  of  the  concern,  to  the  credit 
of  the  plaintiff  and  his  assignors.  This  seems 
to  us  manifest  when  it  is  remembered  that  the 
complaint  alleges,  and  the  answer  admits, 
that  the  bank  placed  the  moneys  of  plaintiff 
"in  its  treasury,  for  use  in  connection  with 
its  banking  business,  and  that,  having  been  so 
placed  in  the  treasury  aforesaid,  they  were 
paid  out  in  the  course  of  its  business  affairs 
as  a  banking  institution ;  that  thereupon  the 
defendant  wholly  destroyed  the  identity  of 
plaintiff's  said  remittance,  and  the  identity 
of  the  moneys  of  the  other  parties,  paid  over 
to  it  in  trust  as  aforesaid  ;**  and  **  that,  by  rea- 
son of  the  wrongful  mingling  of  the  moneys 
of  plaintiff  and^the  other  parties  aforesaid, 
it  is  impossible  to  follow  the  moneys  so  paid 
to  the  defendant  company,  and  that  the  [same 
are  wholly  incapable  of  identification. "  The 
complaint  seems  to  have  been  drawn  and  the 
case  was  tried  on  the  theory  that  plaintiff 
could  not  trace  his  money,  or  the  proceeds 
thereof,  into  the  hands  of  the  receiver.    This 


rition  is,  in  onr  opinion,  fully  warranted 
the  record.  No  allusion  is  made  by  ap- 
pellant in  his  brief  to  the  alleged  admis- 
sions of  the  answer,  nor  was  his  contention 
in  this  court  that  he  was  entitled  to  a  lien 
because  his  money,  or  the  proceeds  thereof, 
were  actually  in  the  possession  of  the  re- 
ceiver, but  on  the  doctrine  that  (quoting  from 
tbe  brief)  "  where  funds  come  into  tlie  hands 
of  a  trustee,  impressed  with  a  trust  in  fav6r 
of  the  principal,  and  are  wrongfully  mingled 
by  the  trustee  with  his  own  funds*  so  as  to 
be  incapable  of  Identification,  the  cetiui  qu$ 
trtut  has  an  equitable  lien  on  all  the  assets 
of  the  defaulting  trustee  to  the  amount  of 
the  fund  so  misappropriated. "  In  our  opin- 
ion, therefore,  there  is  nothing  in  the  record 
in  this  case  to  exempt  it  from  the  rule  an- 
nounced in  Ferchen  v.  Amdt  and  applied  in 
the  Sharps  Oaae,  the  facts  of  which  appellant 
states  in  his  brief  are  "substantially  identi- 
cal** with  those  in  the  case  under  considera- 
tion. 
The  petition  far  rehearing  ie  ther^are  denied. 
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1.  A  Btatate  requlrlnff  the  use  of  mn  of- 
ficial ballot  may  properly  be  deemed  neoes- 
sary  by  tbe  leffislature  In  order  to  secure  to  the 
voters  a  full  and  fair  eleotion  and  an  accurate 
and  bonest  count,  and  does  not  Impair  tbe  con- 
stitutional riffhti  of  tbe  voten. 

8«  A  statute  in  airing  aa  ofllelal  ballot 
eompnlsory  in  the  electtoa  of  city  oA- 
eBTMt  but  optional  in  the  election  of  town  offlcen, 
to  not  void  as  partial  and  unequal  in  Its  operation 
upon  the  riffhts  of  voters. 

(October  19,  ISSS.) 

EXCEPTIONS  by  plaintiflP  to  a  niling  of 
the  Superior  Court  for  Hampshire  County 
directing  a  verdict  for  defendants  in  an  action 
brought  to  recover  damages  for  defendants'  re- 
fusal to  accept  a  ballot  offered  at  a  recent  elec- 
tion at  which  defendants  were  election  officers. 
(herruled. 

The  material  portions  of  the  statute  under 
which  defendants  acted  were  as  follows: 

Acts  of  1893.  chap.  417.  §  129:  "All  ballots 
for  use  in  elections  of  city  officers  in  a  city 
shall  be  prepared  and  furnished  by  the  city 
clerk  of  such  city." 

8bc.  180:  "On  the  back  and  outside,  when 
folded,  of  each  bnllot,  shall  be  printed  the 
words  *Offlcial  Ballot  for/  followed  by  the  de- 
signation of  the  voting  precinct  or  town  for 
which  the  ballot  is  prepared,  the  date  of  the 
election,  and  a  facsimile  of  the  signature  of 

NOTB.^On  the  question,  how  far  the  rig-bt  to 
vote  is  ahflolute,  see  note  to  State  v.  Blake  (N.  J.) 
S5L.R.A.480. 
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•  .  .  the  city  clerk  ....  who  has 
caused  the  ballot  to  be  prepared.** 

Sec.  168:  "No  ballot  without  the  offldsl 
indorsement  .  .  .  shall  be  allowed  to  be 
deposited  in  the  ballot  box." 

Sec.  178:  "No  ballot  shall  be  counted  in 
any  election  for  which  ballots  are  by  law  pro- 
vided at  the  expense  of  the  commonwealth  or 
of  the  city  or  town/unless  they  have  been  pro- 
vided in  accordance  with  the  provisions  of  this 
act." 

Farther  facts  appear  in  the  opinion. 

Mr,  Charles  G*  Delajto*  for  plaintilf : 

The  plaintiff  had  qualifications  prescribed 
by  the  constitution  and  had  the  right  to  bring 
in  his  own  ballot  in  accordance  with  the  an- 
cient law  and  custom. 

Colo.  Act  1647;  Pub.  Stat  chap.  7;  AMp 
T.  WhiU,  1  Smith.  Lead.  Ca&  8th.  ed,  484; 
Lincoln  v.  Hapgood,  11  Mass.  850. 

By  tbe  provision  of  an  official  ballot  the 
state  has  taken  away  the  general  ballot  of  nom- 
ination from  the  assembly  where  it  properly 
resides,  and  by  certifving  the  nomination  of 
the  dominant  party  only  compels  all  others  to 
act  without  a  canaidate. 

The  law  is  unequal,  giving  a  great  advan- 
tage to  the  party  whose  ballot  is  printed  over 
the  written  ballot  of  its  op|x>nent 

1  Adams'  Works,  474;  Gov,  Message,  AcU 
1895. 

The  law  is  an  annecessary  restraint  and  de- 
structive of  liberty. 

1  Bl.  Com.  126. 

The  compulsory  use  of  the  ballot  and  con- 
finement of  the  person  is  duress  of  imprison- 
ment, and  should  avoid  the  vote  as  it  does  a 
bond. 

1  Bl.  Com.  186. 

The  tranquillity  of  the  New  England  elec- 
tion has  never  required  this  supervision. 

1  Kent,  Com  282. 

If  a  partisan  ballot  should  be  printed  at  the 
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public  ezpeoBe  elections  are  not  free.  There 
w  undue  influeDoe. 

1  Bl.  Com.  178. 

The  right  to  cast  a  private  ballot  In  munici- 
pal affairs  was  early  conferred  upon  the  citi- 
zens of  towns  as  freemen  and  members  of  a  cor- 
poration, and  Is  a  franchise  of  which  they 
<cannot  be  deraived. 

AMy  ▼•  White,  wipra;  Dartmouth  College 
Trueteee  ▼.  Woodioard,  17  U.  6.  4  Wheat.  618, 
4  L.  ed.  629. 

Mr.  Albert  E.  Addis*  for  defendants: 

The  right  of  suffrage  is  not  a  natural  right, 
nor  Is  it  an  absolute, anqualified  personal  right. 
It  is  aright  derived  in  this  country  from  con- 
stitutions and  sUlutes. 

McOrary,  Elections,  §  11;  State  v.  Dillon, 
32  Fla.  545.  22  L.  R.  A.  124;  Kinneen  v. 
Wells,  144  Mass.  497, 59  Am.  Rep.  105;  Qipen 
¥.   Foiter,  12  Pick.  488.  28  Am.  Dec.  632. 

It  is  within  the  just  and  constitutional  limits 
of  the  legislative  power  to  require  the  use  of 
«n  official  ballot  in  this  election. 

Capen  ▼.  Foeter,  12  Pick.  489,  38  Am.  Dec. 
632. 

The  power  to  declare  a  legisMve  enactment 
▼old  is  one  which  the  Judge,  conscious  of  the 
fallibility  of  human  judgment,  will  shrink 
from  exercisins  in  any  case  where  he  can,  con- 
fldentiouslv  and  with  due  regard  to  du^  and 
official  oath,  decline  the  responsibility. 

Ck)o]ey,  Const  Lim.  159. 

In  passing  upon  the  Tslidity  of  this  act  we 
are  to  be  guided  by  the  rule  that  a  deliberate 
act  of  the  legislature  must  be  upheld  if  it  can 
be  done  without  doing  violence  to  the  funda- 
mental law.  Its  reasonableness  or  justice,  so 
long  as  It  does  not  contravene  some  portion  of 
the  organic  law.  Is  a  matter  for  legislative  con- 
sideration, and  not  subject  to  oar  controL 

Stale  V.  Dillon,  iupra. 

The  statute  is  an  important  one,  general  In  its 
mplication,  and  passed  by  the  legislature  as 
the  guardian  of  the  public  interests,  and  is  to 
be  upheld  unless  it  clearly  exceeds  its  powers. 

SeieaU  v.  Boberti,  115  Mass.  277. 

Field*  Ck,  /.,  delivered  the  opinion  of 
the  court: 

It  is  necessary  in  this  case  to  determine  the 
constitutionality  of  Stat.  1898.  chap.  417. 
This  question  was  discussed  in  Minor  v. 
Olin,  159  Mass.  487,  but  the  court  there  ex- 
pressed no  opinion  upon  it.  The  defendants 
in  the  present  case  were  election  officers  at 
an  annual  election  for  city  officers  in  the 
city  of  Northampton,  and  refused  to  allow 
the  ballot  offered  by  the  plaintiff  to  be  de- 
posited in  the  ballot  box;  and  the  ballot 
was  not  deposited,  and  was  not  coimted  in 
the  election.  It  was  a  printed  ballot,  desig- 
nated in  print  at  the  hwd  of  it  as  the  **  Reg- 
ular Prohibition  Ticket."  The  official  bal- 
lot provided  for  use  at  the  election  had  on 
It  the  names  of  the  candidates  of  the  Repub- 
lican and  the  Democratic  parties  for  office, 
but  no  other  names,  and  the  plaintiff  wished 
to  vote  for  the  candidates  of  the  Prohibition 
party.  The  plaintiff  was  a  duly  qualified 
voter,  whose  name  was  upon  the  check  list. 

The  qualifications  of  voters  for  town  and 
city  officera  are  not  prescribed  by  the  consti- 
tution, but  by  statute ;  but  we  do  not  think  | 
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it  necessary  to  consider  whether,  so  far  as 
the  question  in  this  case  is  coacemed,  a  dis- 
tinction can  be  made  between  the  powers  of 
the  ceneral  court  to  prescribe  the  manner  of 
casting  ballots  at  elections  for  city  and  town 
officers,  and  at  elections  for  state  officers  or 
for  state  representatives  or  senators.  Article 
9  of  the  Declaration  of  Rights  of  the  Const i- 
tution  is  as  follows:  "All  elections  ought 
to  be  free;  and  all  the  inhabitants  of  ihis 
commonwealth  having  such  qualifications  as 
they  shall  establish  by  their  frame  of  govern- 
ment, have  an  equal  right  to  elect  officers, 
and  to  be  elected,  for  public  employments.* 
This,  in  terms,  relates  to  inhabitants  having 
such  qualiflcHtions  as  are  established  by  the 
frame  of  government,  but  we*  assume  that 
the  same  principles  apply  to  electors  whose 
qualifications  are  established  by  statute.  In 
regard  to  the  right  of  voting  for  state  officers, 
where  the  qualifications  are  prescribed  by  the 
constitution,  the  court,  in  Oapen  v.  Foster, 
12  Pick.  485.  28  Am.  Dec  082,  says :  ''And 
this  court  is  of  opinion  that  in  all  cases 
where  the  constitution  has  conferred  a  politi- 
cal right  or  privilege,  and  where  the  consti- 
tution has  not  particularly  designated  the 
manner  in  which  the  right  is  to  be  exercised, 
it  is  clearly  within  the  just  and  constitu- 
tional limits  of  the  legislative  power  to  adopt 
any  reasonable  and  uniform  regulations,  in 
regard  to  the  time  and  mode  of  exercising  that 
right,  which  are  designed  to  secure  and  fa- 
cilitate the  exercise  of  such  right  in  a  prompt, 
orderlv,  and  convenient  manner.  Such  a  con- 
struction would  afford  no  warrant  for  such 
an  exercise  of  legislative  power  as,  under 
the  pretense  and  color  of  regulating,  should 
subvert  or  injuriously  restrain  the  right  it- 
self." Bee  mnneen  v.  WeUs,  144  Mass.  497, 
59  Am.  Rep.  105. 

The  principal  question,  then,  is  whether 
Stat  1898,  chap.  417,  is  a  reasonable  regu- 
lation of  the  manner  in  which  the  right  to 
vote  shall  be  exercised,  or  whether  it  sub- 
verts or  injuriously  restrains  the  exercise  of 
this  right.  The  provisions  of  the  statute 
requiring  the  use  of  an  official  ballot  do  not 
touch  tHe  qualifications  of  the  voters,  but 
they  relate  to  the  manner  in  which  the  elec- 
tion shall  be  held.  In  general,  it  may  be 
said  that  the  so-called  '^iustralian  Ballot 
Acts,"  in  the  various  forms  in  which  they 
have  been  enacted  In  many  of  the  states  of 
this  country,  have  been  sustained  by  the 
courts,  provided  the  acts  permit  the  voter  to 
vote  for  such  persons  as  he  please,  by  leav- 
ing blank  spaces  on  the  official  ballot,  In 
which  he  may  write,  or  insert  In  any  other 
proper  manner,  the  names  of  such  persons, 
and  by  giving  him  the  means,  and  a  reason- 
able opportunity,  to  write  in  or  Insert  such 
names.  SUi^e  ▼.  McMillan,  108  Mo.  153; 
Detroit  v.  Rush,  82  Mich.  582,  10  L.  R.  A. 
171 ;  Atty-Oen,  v.  Maif,  99  Mich.  588,  25  L. 
R.  A.  825;  De  WdU  v.  Bartley,  146  Pa.  529, 
15  L.  R.  A.  771 ;  Slate  v.  Black,  54  N.  .1.  L. 
446,  16  L.  R.  A.  769 ;  State  v.  Dillon,  82  Fls. 
546,  22  L.  R.  A.  124 ;  Slaymaker  v.  Phillips 
(Wyo.)  40  Pac.  Rep.  971;  PeopU  y.  Wop- 
pinger's  Falls,  144  N.  Y.  616 ;  Sego  v.  Stod- 
dard, 186  Ind.  297,  22  L.  R.  A.  468 ;  Taylor 
V.  Bleakley  (Kan.)  28  L.  R.  A  688;  Ourran 
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T.  OlayUm,  86  Me.  42;  Whitiam  y.  Zahorik 
(Iowa)  59  N.  W.  Rep.  67 ;  Bau>en  T.  Bndth, 
111  Mo.  45,  16  L.  R.  A.  754. 

Without  reciting  Ui  detail  the  proTisioDs 
of  Stat.  1898,  chap.  417,  the  material  por- 
tions of  which,  relevant  to  the  present  caao, 
are  referred  to  in  the  opinion  in  Miner  ▼. 
Olin,  iupra,  we  are  of  opinion  that,  for  the 
reasons  given  in  the  cases  cited  above,  the 
provisions  of  the  statute  requiring  the  use  of 
an  official  ballot  cannot  be  declared  uncon- 
stitutional. The  provisions  are  such  as  may 
properly  be  deemed  necessary  by  the  legisla- 
ture, in  order  to  secure  to  the  voters  a  fall 
and  fair  election,  and  an  accurate  and  honest 
count  of  the  ballots ;  and  they  do  not  impair 
the  rights  of  the  voters  to  such  an  extent  as 
to  warrant  a  court  in  holding  them  to  be  void 
on  the  ground  that  tliey  are  beyond  the  con- 
stitutional power  of  the  general  court. 

The  remaining  contention  of  the  plaintiff 
is  that  the  use  of  the  official  ballot  is  made 
compulsory  in  the  election  of  city  officers, 
and  optional  in  the  election  of  town  officers, 
and  that,  tiierefore,  the  statute  is  void,  as 
partial  and  unequal  In  Its  operation  upon 
the  rights  of  voters.  See  Stat.  1898,  chap. 
417,  gf  129,  148,  178.  There  is  nothing  in 
the  constitution  which  requires  that  the  laws 
regulating  elections  for  city  and  town  offi- 
cers shall  be  uniform  throughout  the  com- 
monwealth, and  in  some  respects  the  laws 
regulating  elections  in  cities  for  city  officers 
have  always  been  different  from  those  regu- 
lating elections  in  towns  for  town  officers. 
Bee  Pub.  Stat.  chap.  7.  As  the  provisions 
of  the  statute  we  are  considering  do  not  af- 
fect the  qualifications  of  the  voters,  but 
merely  regulate  the  form  of  voting  by  ballot, 
it  may  well  be  that  in  small  towns  it  is  not 
always  desirable  or  necessary  that  all  the 
precautions  be  taken  against  mistake,  force, 
fraud,  or  intimidation  in  elections  which 


ought  to  be  taken  in  cities  and  lam  towna, 
where  there  are  manr  voters.  There  are 
many  provisions  of  the  statutes  concerning 
elections  which  require  cities  to  do  certain 
things  which  towns  are  not  required  to  do; 
and  some  provisions  oonoeming  cities  and 
towns  are  made  to  take  effect  only  upon  a 
vote  of  the  city  council,  or  of  the  inhabit- 
ants, adopting  the  provisions.  One  or  two 
illustrations  are  sufficient :  By  article  2  of 
the  Amendments  of  the  Constitution,  the 
general  court  is  empowered  to  constitute  city 
governments,  and  ^to  prescribe  the  manner 
of  calling  and  holding  public  meetings  of 
the  inhabitants  in  wards  or  otherwise,  for 
the  election  of  officers  under  the  constitution, 
and  the  manner  of  returning  the  votes  given 
at  such  meetings."  Rev.  Stat.  chap.  4,  g  12, 
contains  the  general  provisions  in  force  at 
the  time  these  statutes  took  effect,  concern- 
ing the  manner  of  conducting  elections,  but 
section  12  of  the  chapter  is  as  follows :  ''In 
the  city  of  Boston  the  several  elections  pro- 
vided for  in  this  chai)ter  shall  be  conducted 
according  to  the  provisions  of  the  act  estab- 
lishing the  city  of  Boston,  and  of  the  sev- 
eral acts  in  addition  thereto."  Rev.  Sut. 
chap.  15,  g  84,  is  as  follows :  ''The  election 
of  town  Clerks,  selectmen,  assessors,  school 
committees,  and  town  treasurer,  and  also  of 
the  moderator  of  the  meetings  held  for  the 
choice  of  town  officers,  shall  be  by  written 
ballots,  and  the  election  of  all  other  town 
officers  shall  be  in  such  mode  as  the  meeting 
shall  determine."  See  Pub.  Stat.  chap.  27, 
g  80.  In  matters  which  concern  the  form  of 
holding  elections,  in  the  absence  of  anything 
in  the  constitution  prescribing  the  manner 
in  which  the  elections  shall  be  held,  we  are 
of  opinion  that  the  provisions  need  not  be 
the  same  for  all  the  cities  and  towns  of  the 
commonwealth. 
Judgment  for  the  drfendanti. 
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1.   A  fl^eneral  ejcception  *'to  these  llnd- 
I  in^  of  fact  and  eonclnaionc  of  law  and 

to  leaoh  of  tbem**  to  not  sufficient  to  ratoe  any 
'  question  for  review  by  the  supreme  oourt. 
8.  Ballots  will  not  be  vitiated,  in  the  ab- 
senoe  of  fraud,  by  the  tact  that  the  offloial  stamp 
required  by  statute  to  be  plaoed  on  them  was  not 
BO  plaoed  until  they  were  returned  by  the  eleotors 
to  be  piaoed  In  the  box,  having  gone  hito  thepos- 
seesion  of  the  eleotors  unstampedJ^ 
8*   A  law  Iterbiddinfl^  the  eoimtlng^  of 
ballots  upon  which  the  election  offlcem 
have  not  placed  their  tnttials  cannot  be 
Bustahied  where  the  constitution  provides  that 
persons  posscsslnir  oertaln  qualifloations  ^*Bhail  be 
entitled  to  vote  at  all  elections.'* 

KOTB.— As  to  constitutional  right  to  vote,  see 
State  V.  Blake  (N.  J.)  26  L.  B.  A.  480,  and  noU;  also 
Oole  y.  Tucker  (Ma«J  emit,  668. 
29L.R.A. 

See  also  32  L.  R.  A.  656. 


4.  Failure  of  election  olllcere  to  provide 
booths  which  comply  with  the  law  is  a  mere  Ir* 
regularity  which  will  not  render  TOid  the  votes 
cast  in  that  precinct. 

(July  28, 1881) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  defendant  in  an  action  brought  to  con- 
test the  title  of  defendant  to  the  office  of  sheriff 
of  King  County.    Affiitmed. 

The  facts  are  stated  in  the  opinion. 

Mean.  Winsor*  Booh  ft  Morris,  John 
B.  Hart,  and  White  ft  Mondaj-,  for  ap- 
pellant: 

The  court  below  erred  in  its  first  conclusion 
of  law,  that  the  balloti  having  no  initials  of 
election  officers  thereon  were  le^l  votes,  and 
that  the  provision  of  law  requiring  such  in- 
dorsement, and  declaring  that  nnkas  so  in- 
dorsed they  should  be  void,  and  no  officer 
should  count  them,  was  directory  merely. 

Cook  V.  SiaU,  90  Tenn.  407, 18  L.  R  A.  183; 
Acken  v.  Howard,  L.  R.  16  Q.  B.  Div.  740: 
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Aaw  T.  MarHe$,%  Ad.  &  EL  06:  Ctrntegied 
SUeUon  of  Owen  OuHck,  186  Pa.  459;  DeWM 
▼.  BarOey,  146  Pa.  629,  16  L.  R  A.  771;  Pw- 
pie  V.  Ofumdaoa  Ceunty  OawMusere,  129  N.  Y. 
d95, 14L.  R  L  624;  liepUr.  IhUeheae  Ckmnty 
Supn.  186  N.  Y.  522;  Farwn  v.  Wimberg,  180 
Ind.  561,  15  L.  R.  A.  775;  Beehtelv,  AOnn,  184 
Ind.  198;  6ii^^  y.  Stoddard,  186  Ind.  297,  22 
L.  R  A.  468;  BtaU  v.  Qay  (Minn.)  60  N.  W. 
Hep.  677;  AUy-Qen.  y.  ifay,  99  Mich.  588,  25 
L.  R  A.  825;  Whitiam  y.  Zahank  (Iowa)  59 
K.  W.  Rep.  58;  State  v.  ^a^<;A  (Iowa)  60  N. 
W.  Rep.  110;  Spurginy.  Thompean,  87  Neb.  89. 

The  elector  takes  his  right  to  vote  under 
BQch  regulations  for  secrecy  and  purity  as  the 
legislature  may  make,  not  inconsistent  with  the 
fundiunental  law. 

State  Y,  Conner,  86  Tez.  183;  AUyOen,  y. 
May,  eupra;  Londoner  y.  iVog^,  15  Colo.  557; 
JbrM'n  Y.  Wimderff,  eupra;  Woodward  v.  Sar- 
eone,  L.  R  10  0.  P.  747;  Phillips  v.  GoW, 
L.  R.  17  Q.  R  DiY.  812;  Ackers  v.  Howard,  L. 
R  16  Q.  B.  Div.  758;  Keams  v.  Edwards  (N. 
J.)  28  AtL  Rep.  725;  Taleoti  y.  PhilMck,  59 
Conn.  472, 10  L.  R  A.  150. 

The  mandatory  provisions  of  the  law  in  re- 
gard to  securing  the  purity  and  secrecy  of 
elections  are  not  to  be  disregarded  by  election 
officers,  nor  by  the  courts  in  an  election  con- 
test. 

Atty-Oen.  v.  MeQuade,  94  Mich.  489;  State 
T.  Connor,  supra;  Jones  v.  Qlidewell,  58  Ark. 
161,  7  L.  R  A.  881;  StaU  v.  TayUyr,  108  N.  C. 
196, 12  L.  R  A  202;  StaU  v.  McElroy,  44  La. 
Ann.  796, 16  L.  R  A.  278;  Gaston  v.  Lamkin, 
115  Mo.  20;  StaU  v.  SHbert,  116  Mo.  416; 
StaU  Y.  Stein,  85  Keb.  848;  StaU  v.  Gay,  Wood- 
foard  Y,  Sarsons,  and  Phillips  v.  Goff,  supra; 
Hawes  y.  MiOer^  56  Iowa,  895;  Keams  v.  Ed- 
wards, supra. 

Even  where  the  statute  uses  the  word 
"may"  in  prescribing  the  duties  of  officers,  if 
the  doing  of  the  thing  is  for  the  sake  of  Justice, 
or  for  the  public  good,  the  word  "may"  Is  to 
be  construed  as  "shall." 

Bex  and  Beg,  y.  Barlow,  2  Salk.  609;  iZ^.v. 
Tithe  Comrs,  14  Q.  B.  459;  Sutherland,  Stat. 
Constr.  §  461. 

Messrs.  Donworth  ft  Howe*  in  addition 
to  the  other  counsel  for  appellant.  In  support 
of  petition  for  rehearing: 

Holding  section  891,  1  Hill's  Code,  in  con- 
flict with  the  constitution  in  efffct  wipes  out 
the  possibility  of  enforcing  the  Australian  bal- 
lot system  in  the  state  of  Washin^n;  and  is 
in  conffict  with  the  construction  given  to  like 
statutes  under  like  constitutional  provisions  bv 
the  court  of  last  resort  in  every  state  in  this 
Union,  which  had  handed  down  an  opinion 
npon  the  question. 

Peopie  Y.  Onondaga  County  Canvassers,  129 
N.  Y.  896, 14  L.  R  A.  624;  PeopU  v.  Person, 
64  Hun,  827,  affirmed  185  K.  T.  618;  StaU  v. 
Gay  (Minn.)  60  K.  W.  Rep.  677;  StaU  v.  Bus- 
eeU,  84  Neb.  116.  16  L.  R  A.  740;  StaU  v. 
Stein,  85  Neb.  878;  Parvin  v.  Wimberg,  180 
Ind.  661, 15  L.  R  A.  775;  TMe  v.  Smith  (Cal.) 
post,  678;  Slaymaker  Y.Phillips  (Wyo.)  40  Pac 
Rep.  971. 

Messn,  Bmdy,  Gay  A  McBride,  An- 
dreYe  F«  Bnrleiffh,  and  StruYo,  AUeiit 
Hufl^lies  4b  HeMickeii,  for  respondent: 

Tne  statutes  icspecting  the  exercise  of  the 
29L.R  A. 


elective  franchise  by  the  individaal  v«ter 
should  be  strictly  construed  and  the  same  held 
to  be  mandatory. 

Brown  y.  MeCoUum/l^  Iowa,  479;  Whittam 
V.  Zafiorik  (Iowa)  69  «.  W.  Rep.  57;  Curran 
v.  Clayton,  86  Me.  42;  Keams  v.  Edwards  (N. 
J.)  28  AtL  Rep.  728;  Partin  v.  Wimberg,  130 
Ind.  661,  16  L.  R  A.  775;  EOis  v.  Olaser,  102 
Mich.  896. 

The  rule  of  eonstructlon  of  statutes  govern- 
ing the  conduct  of  election  officers  in  absence 
of  fraud  is  always  liberal. 

Ellis  Y.  Glaser,  supra;  Pennington  v.  Hare 
(Minn.)  62  N,  W.  Rep.  116;  StaU  v.  Gay 
(Minn.)  60  N.  W.  Rep.  676;  Peo^  v.  Avery, 
102  Mich.  572;  Boyd  v.  MUls,  58  Kan.  594,  25 
L.  R  A.  486;  Lindstrom  y.  Manistee  County 
Canvassers,  94  Mich.  467,  19  L.  R  A.  171; 
Btankinship  v.  Israel,  182  HI.  614:  Stinson  v. 
Sweeney,  17  Nev.  809;  MiUer  v.  Pennoyer,  28 
Or.  864;  Wilde  v.  State  Board  of  Canvassers, 
50  Ean.  144. 

Scott»  /.,  delivered  the  opinion  of  the 
court: 

The  parties  hereto  were  rival  candidates  aft 
the  last  general  election  for  the  office  of  sheriff 
of  King  county.  The  county  canvassing 
board  found  that  respondent  was  entitled  to 
the  office,  and  declared  him  elected  thereto, 
whereupon  a  certificate  of  election  was  issued 
to  him.  Within  a  few  days  thereafter,  ap- 
pellant filed  a  statement  of  contest,  alleg- 
ing matters  to  show  that  he  had  received 
the  greatest  number  of  legal  votes  and  was 
entitled  to  the  office.  Issue  was  taken  by  the 
respondent  upon  certain  of  the  material  mat- 
ters alleged,  and  a  trial  was  had,  which  re- 
sulted in  favor  of  the  respondent,  and  this 
appeal  was  taken  therefrom.  A  number  of 
findings  of  fact  were  made  by  the  lower 
court,  which,  with  certain  conclusions  of  law 
based  thereon,  were  duly  reduced  to  writing 
and  made  a  part  of  the  case.  Whereupon  ap- 
pellant excepted  as  fol  lows :  **  To  these  flnd- 
ings  of  fact  and  conclusions  of  law,  and  to 
each  of  them,  the  contestant  excepts."  An 
objection  was  made  by  the  respondent  to  a 
consideration  of  any  of  the  evidence  intro- 
duced, or  errors  alleged  with  reference  there- 
to, on  the  ground  that  no  sufficient  excep- 
tion was  taken  to  any  fact  found  by  the 
lower  court ;  and,  under  repeated  holdings  of 
this  court  heretofore,  this  objection  must  be 
sustained.  As  a  consequence  thereof,  the  case 
presented  upon  appeal  is  much  abbreviated ; 
many  of  the  questions  sought  to  be  raised  by 
the  appellant  are  eliminated ;  and  the  only 
question  left  for  our  consideration  is  whether 
tne  facts  so  found  by  the  lower  court  are  an- 
tagonistic to  the  conclusions  of  law  and  judg- 
ment. Appellant's  main  contention  in  this 
respect  is  based  upon  the  seventh  finding, 
which  is  as  follows :  ''I  find  that  in  Frank 
lin  precinct  there  were  194  votes  cast  and 
counted  for  Aaron  T.  Van  de  Vanter,  the  de- 
fendant and  contestee,  and  seventeen  votes  for 
William  H.  Moyer,  the  plaintiff  and  con- 
testant, for  said  office  of  sheriff,  which  said 
votes  entered  into  and  formed  a  part  of  the 
total  legal  votes  hereinbefore  found  by  me  to 
be  cast  for  each  of  the  said  contestant  and  con- 
testee, to  wit :  on  the  part  of  Van  de  Vanter, 


673 


WaSHDIGTON  8UPBEMB  COUBT. 


July, 


entered  into  and  made  a  part  of  the  4,88( 
Totes  80  counted ;  on  the  part  of  Moyer,  en 
tered  into  and  became  a  part  of  the  4,878  so 
counted  for  him.  I  further  find  that  the  elec- 
tion officers  of  Franklin  precinct  failed  to 
place  upon  any  of  said  ballots  the  initials  of 
the  inspector  or  any  Judge  thereof  before  the 
said  ballot  was  deposited  in  the  ballot  box. 
And  I  further  find  that  a  blank  ballot  was 
given  to  each  and  every  elector,  without 
either  the  official  stamp  or  the  initials  of  an 
election  officer  thereon ;  and  said  elector  took 
said  ballot,  and  the  same  was  marked  by  said 
elector  and  returned  by  him  to  the  election 
officers,  when,  in  the  presence  of  the  elector, 
the  inspector  of  said  election  placed  upon 
said  ballot  the  official  stamp,  furnished  for 
that  purpose  by  the  county  auditor,  in  pur- 
suance of  law,  after  which  the  said  ballot 
was  folded  and  placed  within  the  ballot  box, 
wherein  it  was  kept  until,  at  the  time  of  the 
counting  by  the  election  officers,  and  at  the 
close  of  the  polls,'  all  of  the  ballots  of  said 
precinct  were  counted,  and  returned,  in  a 
sealed  box,  by  a  special  messenger,  to  the 
county  auditor,  in  the  manner  directed  by 
law.  I  further  find,  from  the-  evidence  and 
stipulations  in  this  case,  that  the  ballots 
voted  by  the  electors,  in  each  and  every  in- 
stance, were  placed  in  the  said  box,  and  that 
the  said  ballotsbad  been  safely  kept,  and  were 
produced  into  this  court  as  an  original 
exhibit,  as  evidence  of  the  said  recount.  I 
further  find  that  the  election  officers  of  Frank- 
lin precinct  were  in  close  and  watchful  at- 
tendance at  the  polls  and  of  the  ballot  box 
and  ballots  during  the  entire  election ;  that  no 
ballots  were  used  except  those  received  from 
the  election  Judges,  or  taken  under  their  di- 
rection ;  that  the  election  was  held  in  an  or- 
derly manner;  that  the  votes  were  counted 
and  returned  to  the  county  auditor  as  re- 
quired by  law ;  and  that  the  votes  so  returned 
were  the  votes  actually  cast  at  Franklin  pre- 
cinct at  sai d  el ection.  **  The  important  ques- 
tion to  be  determined  is,  whether  the  vote  cast 
in  this  precinct  could  be  counted,  the  initials 
of  no  one  of  the  election  officers  having  been 
written  on  any  of  the  ballots.  The  law  pro- 
vides that  there  shall  be  printed  on  the  back 
of  the  ballots,  with  the  rubber  or  other  stamp 
provided  for  that  purpose,  the  designation 
^official  ballot,"  the  name  or  number  of  the 
election  precinct,  the  name  of  the  county,  the 
date  of  the  election,  the  name  and  official 
designation  of  the  clerk  who  furnishes  the 
tickets  to  the  Judges  of  election,  and  that  the 
inspector  or  one  of  the  judges  shall  also  write 
his  initials  thereon.  Gen.  Stat.  g§  882,  884. 
The  ballots  bore  the  proper  stamp,  and  the 
fact  that  it  was  not  placed  thereon  before  they 
were  deliver^  to  the  electors,  but  was  done 
when  they  were  returned  to  be  deposited  in 
the  ballot  box,  was  but  an  irregularity  which 
could  not  vitiate  them  In  the  absence  of  any 
fraud.  Section  891  is  as  follows:  *'In  the 
canvass  of  the  votes,  any  ballot  which  is 
not  indorsed,  as  provided  in  this  chapter,  by 
the  official  stamp  and  initials,  shall  be  void, 
and  shall  not  be  counted,  and  any  ballot  or 
parts  of  a  ballot  from  which  it  is  impossible 
to  determine  the  elector's  choice  shall  be 
void,  and  shall  not  be  counted;  provided 
29  L.  R.  A. 


that  when  a  ballot  is  sufficiently  plain  to 
gather  therefrom  a  part  of  the  voter's  inten- 
tion, it  shall  be  the  duty  of  the  Judges  of 
election  to  count  such  part"  If  the  Iso- 
Kuage  of  this  section  can  be  given  its  fall 
force,  all  the  ballots  cast  in  this  precinct 
were  rendered  void  by  the  failure  of  the 
election  officers  to  comply  therewith,  in  not 
having  one  of  their  number  write  his  initials 
thereon ;  and  the  effect  of  it  would  be  to  dis- 
franchise all  voters  in  that  precinct  for  that 
election.  The  Constitution  (sec  1,  art.  6) 
provides  that  all  male  persons  of  the  age  of 
twenty- one  years  or  over,  possessing  certain 
qualifications  specified,  ''shall  be  entitled  to 
vote  at  all  elections ;"  and  section  6  reads  u 
follows:  "All  elections  shall  be  by  ballot 
The  legislature  shall  provide  for  such  method 
of  voting  as  will  secure  to  every  elector  ab- 
solute secrecy  in  preparing  and  depositing 
his  ballot. "  Can  the  legislature  enact  a  law 
whereby  election  officers  can  practically  dis- 
franchise all  the  electors  of  a  precinct,  when 
the  electors  themselves  are  not  at  fault?  If 
so,  the  constitutional  f^uaranty  is  of  small 
consequence.  Legislation  going  to  promote 
the  honesty  of  elections  is  most  oenencial  in 
character,  and  as  a  means  of  securing  this 
end  the  general  policy  of  the  law  is  that  the 
ballot  shall  be  a  secret  one,  that  it  may  not 
be  known  for  which  candidate  any  particular 
voter  voted,  in  order  that  bribery  may  be  pre- 
vented. Provision  is  also  made  as  to  the 
duties  of  election  officers,  to  the  end  that  a 
fraudulent  canvass  of  the  votes  cast  may  bo 
prevented.  There  is  good  ground  for  recog- 
nizing a  distinction  between  the  obligations 
placed  upon  the  individual  voter  ana  those 
matters  which  relate  to  the  duties  of  elec- 
tion officers.  Great  care  should  be  taken  to 
distinguish  between  those  requirements  de- 
signed to  prevent  fraud,  and  which  are  neces- 
sary to  the  purity  of  elections,  and  those 
which,  while  designed  for  the  same  purpose, 
are  not  essential  thereto,  or  we  may  overreach 
the  salutary  effect  sought  to  be  obtained  from 
provisions  of  the  character  first  mentioned, 
oy  going  so  far,  in  construing  as  valid  and 
mandatory  provisions  of  the  second  class,  as 
to  open  the  very  door  to  fraud  that  was  sought 
to  be  closed  thereby.  The  individual  voter 
may  well  be  called  upon  to  see  that  the  re- 
quirements of  the  law  applying  to  himself 
are  complied  with  before  casting  his  ballot; 
and,  if  he  should  wilfully  or  carelessly  vio- 
late the  same,  there  would  be  no  hardship  or 
injustice  in  depriving  him  of  his  vote;  but 
if,  on  the  other  hand,  he  should  in  good  faith 
comply  with  the  law,  upon  his  part,  it  would 
be  a  great  hardship  were  he  deprived  of  bis 
ballot  through  some  fault  or  mistake  of  an 
election  officer  in  failing  to  comply  with  a 
provision  of  the  law  over  whidb  the  voter  had 
no  control.  It  is  also  a  Question  in  which 
the  public  has  a  direct  ana  important  inter- 
est ;  for  the  loss  of  such  vote  may  have  a  con- 
trolling effect  upon  a  public  matter.  The 
constitutional  provision  aforesaid  guarantees 
the  right  to  vote,  and  this,  of  necessity,  car- 
ries with  it  the  right  to  have  the  vote  coant- 
ed.  Of  course,  the  manner  of  Yoting  snd 
canvassing  votes  must  be  subject  to  all  rea- 
sonable legislative  requirements.  Many  cases 
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b«T6  been  eited  by  counsel  as  supporting  the 
poeitions  taken  by  them,  respectively,  and 
many  of  these  involve  a  consideration  of 
▼arious  phases  of  the  law  commonly  known 
aa  the  ** Australian  Ballot  Law,"  in  force 
here,  but  which  is  a  comparatively  new  thing 
In  this  country.  These  cases  cannot  all  be 
harmonized,  but  the  general  trend  thereof 
has  been  to  recognize  a  clear  distinction  be- 
tween those  things  required  of  the  indi- 
vidual voter  and  those  imposed  upon  election 
officers.  There  is  a  disposition  to  hold  the 
former  valid  and  mandatory;  but,  where 
there  has  been  a  substantial  compliance  with 
the  law  on  the  part  of  the  individual  voter, 
and  it  is  made  to  appear  that  there  has  been 
in  fact  an  honest  expression  of  the  popular 
will,  there  is  a  well-defined  tendency  to  sus- 
tain the  same,  although  there  may  have  been 
a  failure  to  comply  with  some  of  the  specific 
provisions  of  the  law  upon  the  part  of  the 
election  officers,  or  some  of  them.  Language 
may  have  been  employed  in  some  of  the  cases 
in  conflict  with  this  position ;  but,  when  such 
cases  are  ezaminea  with  reference  to  the 
specific  facts  decided,  it  will  appear  that  this 
distinction  has  been  adhered  to,  and  it  may 
truly  be  said  to  be  the  one  great  underlying 
principle  of  all  the  cases.  In  case  of  a  viola- 
tion of  the  law  on  the  part  of  an  election 
officer,  punishment  may  be  provided  there- 
for, and  in  this  way  the  law  can  be  rendered 
effectual  without  goinff  to  the  extent  of  de- 
priving the  voter  of  his  right  to  have  his 
▼ote  counted,  in  consequence  of  such  viola- 
tion. In  this  connection,  it  may  be  well  to 
note  that,  while  there  is  a  punishment  pro- 
vided for  depositing  an  unstamped  ballot  in 
the  ballot  box  by  an  election  officer,  there  is 
none  provided  for  failing  to  write  his  initials 
thereon.  Section  889,  Gen.  Stat. ,  is  as  fol- 
lows: "No  inspector  or  Judge  of  election 
stiall  deposit  in  any  ballot  box  any  ballot 
upon  which  the  official  stamp  as  hereinbefore 
provided  for  does  not  appear.  Every  person 
violating  the  provisions  of  this  section  shall 
be  deemra  guilty  of  a  misdemeanor.  ^  He  can 
deposit  a  ballot  properly  stamped,  but  with- 
out the  initials,  without  incurring  any  penal 
liability.  This  may  be  an  omission  due  to 
inadvertence  upon  the  part  of  the  lawmakers ; 
but  it  is  tiie  law,  nevertheless ;  and,  if  a 
ballot  so  deposited  cannot  be  counted,  a  door 
is  open  whereby  great  frauds  may  be  com- 
mitted with  impunity,  the  voters  of  an  entire 
precinct,  as  In  this  case,  practically  dis- 
franchised, and  the  popular  will  nullified. 
It  appean,  from  the  facts  found,  that  the  vote 


of  this  precinct  was  honestly  and  fairly  cast 
and  counted,  and  that  there  was  nothing  upon 
the  face  of  the  ballots  to  indicate  how  any 
particular  voter  voted,  and  that  the  objec- 
tions raised  thereto  apply  to  all  the  ballots 
cast  for  each  of  the  candidates.  The  failure 
to  comply  with  the  law  appears  to  have  been 
due  to  ignorance  of  ite  provisions  on  the  part 
of  the  election  officers.  That  the  prohibition 
aforesaid  against  the  counting  of  these  votc», 
under  the  above  circumstances,  is  an  un- 
reasonable one,  and  in  conflict  with  the  right 
guaranteed  by  the  constitution,  seems  to  us 
a  clear  proposition.  Were  we  authorized 
to  hold  otherwise,  such  a  holding  would  be 
subversive  of  the  best  intereste  of  society, 
and  might  result  in  great  peril  to  our  govern- 
mental structure,  such  a  holding  is  not  nec- 
esaarj  to  preserve  the  purity  of  elections ;  for 
provision  can  be  made  for  an  investigation 
of  charges  of  actual  fraud  upon  the  part 
of  electors  and  election  officers.  It  would 
be  an  interminable  task  to  refer  to  each  of  the 
cases  cited  in  detail,  and  we  content  our- 
selves with  giving  our  conclusions  drawn 
from  all  of  them.    No  decision  cited  has 

gone  to  the  extent  that  we  are  asked  to  go 
y  the  appellant  in  this  case ;  and,  to  accord 
with  the  general  holdings  of  the  courts,  aa 
we  understand  them,  in  the  light  of  what 
has  actually  been  decided  in  the  cases,  we 
are  compelled  to  hold  that  the  provision 
aforesaia  against  counting  ballots  where  no 
initials  are  placed  thereon  cannot  be  sus- 
tained, and  the  decision  of  that  question  seta 
this  controversv  at  rest  The  finding  in 
question  bv  the  lower  court  supports  the  con- 
clusions or  law  based  thereon,  and  the  judg- 
ment rendered.  The  fact  that  the  election 
officers  failed  to  have  booths  erected  which 
complied  with  the  law,  found  in  the  eighth 
finding,  was  also  but  an  irregularity  which 
would  not  vitiate  the  election.  None  of  the 
other  questions  raised  by  appellant,  in  the 
present  aspect  of  the  case,  are  material  to 
this  controversy,  as  they  relate  to  defects  in 
particular  votes  cast  in  the  various  precincts 
and  included  in  the  other  findings ;  and,  in 
case  any  of  these  votes  were  improperly 
counted,  the  court  in  each  instance  found  a 
greater  number  were  counted  for  the  ap- 
pellant than  for  the  respondent,  and  the  find- 
ings must  be  accepted  as  a  whole.  It  follows 
that  the  judgment  must  be  afflrmed. 

Hoyi*  (^.  J. ,  and  AnderSt  Dvnbar,  and 
Gordon*  JJ.^  concur. 

Rehearing  denied* 
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NoKn.-*Fordi8dnffaMiinff  marks  on  hallots,  see  1  and  oases  dted  in  /ootfiot«  thereto;  also  ElUs  v. 
Buttodge  V.  Chawford  (OaU  18  L.  B.  A.  TttU  and   May  (MIoh.)  86:U  B.  A.  82S;  Xaylor.  v.  Bleakley 
fioee;a]0D  Sego v. Stoddard  (IndJ  SUB.  A.  468, 1  (Kan.) 28 L. B.  A.  «8& 
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Califobkia  Sitfbemb  Coubt. 


imXt 


«Be  objeotliic  to  tbetr  admlnlon  as  evidence,  to 
not  discbanred  by  the  simple  ahowiiur  that  it  was 
posslbie  for  a  person  to  have  molested  them. 

8*  Aeroosln  the  mar^fliialspaeeatthe 
rigHkt  of  the  mwie  of  a  eaadidate  and 
outside  of  the  Mfoare  to  not  a  dtottngulsh- 
inir  oiark,  within  PoL  Code,  •  121S,  aa  the  oode 
does  not  expressly  require  the  mark  to  be  placed 
within  auoh  square,  although  it  requires  the 
clerk  in  printing  the  ticket  to  place  upon  it  the 
words,  **To  vote  for  a  person,  stamp  a  cross  (X)  In 
the  square  at  the  right  of  the  name.** 

8*  An  initial  in  a  spaoe  left  in  a  ballot 
for  the  insertion  of  the  name  of  a  candidate,  al- 
though made  with  the  intention  of  writing  a  name, 
which  was  abandoned,  to  a  distingutahing  mark 
making  the  ballot  void, 

€•  The  opening  of  the  polls  three  hours 
later  than  the  time  prescribed  bgr  stat- 
ute, and  the  removal  of  the  ballot  box  from  the 
poUs  in  violation  of  Pol.  Code,H  U00,Ua8,  in- 
validate the  election  in  the  precinct,  although  the 
misconduct  to  prompted  merely  by  ignorance 
and  lack  of  appreciation  by  the  election  offlceza 
of  the  responsibility  of  their  positions. 

8.  The  ballots  east  at  a  preeinet  will  be 
ejcelnded  from  the  count  where  all  of  them 
bear  in  the  same  writing  the  name  of  a  person 
followed  by  the  name  of  a  party,  and  there  was 
but  one  person  in  the  precinct  lawfully  asstoted 
in  the  marking  of  hto  ballot,  as  provided  by  PoL 
Code,  8 1206,  where  it  does  not  appear  who  did 
the  writing  or  whether  it  was  upon  the  tickets 
when  they  were  put  Into  the  voters*  bands,  un- 
der PoU  Code,  I  1211,  providing  that  any  ballot 
which  to  not  made  aa  provided  In  the  aot  shall  be 
void,  and  shall  not  be  counted. 

auly  U,  IJBOS.) 

APPEAL  bv  defendant  from  a  Jadgment  of 
the  Supenor  Court  for  Biskfyoa  County  in 
favor  of  plaintiff  In  an  action  to  contest  de- 
fendant's election  to  the  ofBoe  of  county  super- 
intendent of  schools.    Beverted. 

The  facts  are  stated  in  the  opinion. 

Huars.  Warren  A  Taylor  and  L.  F. 
Cobum«  for  appellant: 

It  was  incumbent  upon  contestant  to  show  by 
positive  proof,  beyond  any  reasonable  doubt, 
that  the  ballots  were  the  identical  ballots 
cast:  that  they  bad  been  safely  kept  by 
their  proper  custodian;  that  they  had  not  been 
exposed  to  the  public,  nor  within  the  reach  of 
unautiiorized  persons,  and  that  there  had  been 
no  opportunity  given  for  tampering  with  them, 
before  the  ballots  can  be  received  as  evidence. 

McCrary,  Elections,  291-298;  Coglan  v. 
Beard,  67  Cal.  308;  Ex  parte  Brawn.  97  Cal. 
89;  KreiigY,  Behrenemfyer,  12S  HI.  141;  Fen- 
tan  y.  Scott,  17  Or.  189;  Eartman  v.  Tmng, 
17  Or.  150.  2  L.  R  A.  696;  Aibert  v.  Twohig, 
85  Neb.  563;  PotoeU  v.  Eolman,  50  Ark.  85. 

The  provisions  as  to  marking  are  mandatory, 
and  ballots  are  void  unless  the  X  mark  is  in 
the  margin. 

Beehtel  v.  AOdn,  184  Ind.  198;  Kirk  v. 
Shoads,  46  Cal.  898;  Whittam  ▼.  ZahorikClo^^n) 
69  N.  W.  Rep.  61;  Re  East  C<mntry  Election, 
8  Pa.  Dist.  Rep.  877;  LoucJai'  Caee,  Id.  127; 
8ego  ▼.  Stoddard,  186  Ind.  297,  22  L.  R  A. 
468. 

The  manner  in  which  the  elector  must  ex- 
press his  intention  is  prescribed  in  the  act,  and 
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to  depart  from  the  preacriptions  of  the  sd 
would  be  to  repeal  it. 

Keame  v.  Edtcarde  (N.  J.)  28  AtL  Bep.  »; 
Lav  ▼.  Pareons,  104  Cal.  661. 

The  ballots  were  marked  in  Tiolation  of  law. 

State  V.  Waleh,  62  Conn.  200,  17  L.  R  A 
864;  Ecams  ▼.  Bdwarde  (N.  J.)  28  AtL  Rc^ 
728;  Whittam  y.  Zahcrik  ffowa)  5»  N.W.  Bepi 
61;  Spurgin  t.  Tkompmm,  87  Neb.  88. 

Section  1162,  Pol.  Code,  provides  that  Um 
ballot  box  must  not  be  removed  from  the  poU- 
\iiK  place  or  presence  of  the  byatanden  aod 
all  the  ballots  are  counted. 

These  provisions  of  the  statute  axe  manda 
toiy. 

JWtf  V.  Scale,  52  CaL  71;  BtmeU  ?.  Jfi^ 
Dowea,  88  Cal.  70. 

The  court  erred  in  denying  cootesSe^s  iwk 
tion  to  reject  all  the  balloCs  of  Cedlville  pn- 
cinct. 

State  y.  Walsh,  supra;  Att^-Oen,  t.  M«f,  91 
Mich.  588.  25  L.  R  A.  826;  AttpGoL  v.  Mth 
Quads,  94  Mich.  489;  Beople  y.  Onondaga  Cbva- 
ty  Cantassers,  129  K.  T.  396,  14  L.  R  A.  €H 

Messrs,  CHllis  A  Tapoeott  and  Jaaea 
F.  Farraher,  for  respondent: 

Provisions  of  Uie  statute  for  the  safe  km- 
ing  of  ballots  are  treated  by  the  courts  as  di- 
rectory, and  when  it  is  shown  that  the  bailou 
have  been  securely  kept  and  preserved  inno- 
late,  they  will  not  be  ezdodea  aa  evideiice  oa 
account  of  some  omission  to  comply  with  tbdr 
directions. 

Eartman  t.  Tming,  17  Or.  160,  8  L.  R  A 
596;  People  T.  Livingston,  79  N.  Y.  988 
(/Qorman  y.  Biehter,  81  Minn.  25;  6  Am.  A 
Sne.  fincydop.  Law,p.425;  PsopU  v.  BsldtM^ » 
CaT  183;  Dorinfw.  Lynn,  81  Kan.  758;  Csgis% 
V.  Beard,  67  CaL  806;  Amjbnaftip  v.  Isrsd, 
182  HI.  614;  McCrary,  Ulecttois,  SU-M; 
P^opU  v.  Burden,  46  CaL  241. 

The  court  did  not  eir  in  ocmnting  for  oqb- 
testant  the  nine  ballots  on  which  the  cross  (x) 
was  stamped  on  the  ri^ht-band  aide  of  hit 
name,  about  one  inch  inside  the  dotted  hoe  of 
the  margin  and  between  said  Ifaie  and  oooteri^ 
ant's  name. 

Boteers  v.  SmUh,  111  Mo.  46, 16L.  R  A754; 
Be  VoU  Marks,  17  R  L  812;  Be  Sharw  BiB 
Election,  8  Lack.  Jur.  286;  Lav  ▼•  Parssus,  104 
CaL  661;  Spurgin  y.  Thompson,  37  Keb.  38; 
StaU  y.  BvsseU.  84  Neb.  116, 16  L.  R  A  740; 
Sego  v.  Stoddard,  186  Ind.  S97, 22  L.  R  A.4$9: 
Parvin  v.  Wimberg,  180  Ind.  561, 16  L.  R  A 
776;  Inglis  y.  ShMherd,  67  CaL  469;  Bsehiel  r. 
AOnn,  184  Ind.  198. 

The  letter  "J^  in  the  blank  apace  for  jnrke 
of  the  peace,  in  the  absence  of  all  suspidoas 
circumstances,  did  not  constitute  a  distingaisfc- 
ing  mark. 

Butlcdge  y.  Oravfford,  91  CaL  626.  IS  L  & 
A.  761;  Coffey  T.  Ifman,  92  Cal.  137;  O/^f 
y.  Edmonds,  68  Csl  621;  Wyman  v.  Lems^ 
61  Cal.  273:  iWpftf  y.  Butokess  Oounty  Ssprt 
186  N.  Y.  522;  EreitsY.  Behrenmneyer,  185  E 
141;  State  v.  Saxon,  80  Fla.  668,  18  L.  R  A 
721;  Bowers  Y.  Smith,  supra. 

The  slieht  irregular!^  on  the  part  of  tks 
election  officers  in  Lake  election  precinct  it  do 
ground  for  disfranchising  the  yoter  of  ttet 
precinct. 

Sprague  y.  Norufay,  81  CaL  174;  MiMf  ^ 
Kidder,  43  Cal.  237;  Preston  y.  OuOsrtm,  9 
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OiL  m;  (k^  ▼.  EdmondB,  Id.  631;  Pwfi$ 
T.  Aa2«,  63  OaL  71;  BumU  v.  MeDauM,  88 
Gal.  70;  Aop^  ▼.  Oook,  8  N.  Y.  67.  60  Am. 
Dec. 468;  (Mandy.  Bn-ter,  74  lU.  76,  34  Am. 
Rep.  378;  Piatt  ▼.  Ptaple,  38  111.64;  Dtf  Aipv 
CffUfO^  Supn,  ▼.  /Vp2«.  66  111.  860;  F^  ▼. 
J9ba(^  19  Ohio  St.  86;  8aper  t.  Siblep  Chuntp, 
46  MioD.  374;  FarringUm  ▼.  2!Km^,  68  Mich. 
27.  61  Am.  Rep.  88:  WhMey  ▼.  MeSune,  13 
Cal.  860;  DeBerry  ▼.  NidiAwn,  103  N.  C.  466; 
McCruy,  Elections.  §  138;  FirOay  y.  YFatti»  4 
CoDg.  Elect.  Oas.  87a 

The  Oecllville  iMtllota  were  regular  and 
should  haye  been  counted. 

Bragdon  v.  Nawkrre^  103  Mich.  369;  lAnd- 
iirom  ▼.  Maniatee  Chunty  OanwMen,  94  Mich. 
467. 19  L.  R.  A.  171;  AUen  t.  Qlynn,  17  Colo. 
888,  16  L.  R  A.  748;  Bcnoen  ▼.  SmM,  111 
Mo.  46, 16  L.  R.  A.  764;  Atty-Gm.  T.  May, 
99  Mich.  688,  36  L.  R  A.  835:  AttyGm.  T. 
MeQuade,  94  Mich.  489:  A9/>20  t.  Onondaga 
Omnty  Oanvassen,  139  N.  Y.  396, 14  L.  R  A. 
624. 

Henabawt  J.,  delivered  the  opinion  of 
the  court: 

Appeal  from  the  Jadsment,  taken  within 
sixty  days  after  its  rendition.  The  evidence 
is  brounit  up  for  review  by  bill  of  excep- 
tions. Bv  the  official  canvass  of  the  supervis  • 
ors,  Smith  was  declared  elected  over  Tebbe  to 
the  office  of  county  superintendent  of  schools 
of  Siskiyou  counfy  at  the  last  general  elec- 
tion, by  a  plurality  of  one  vote.  Tebbe  then 
Instituted  this  oonteet  The  result  of  the 
judicial  count  was  to  increase  contestant's 
total  vote  by  three,  no  change  being  made  in 
the  number  of  V(M»8  accredited  to  coatestee, 
and  accordingly  the  Judgment  of  the  court 
declared  contestant  to  be  duly  elected. 

1.  The  first  point  urged  is  that  the  court 
erred  in  overruling  contestee's  objection  to 
receiving  the  ballots  in  evidence.  The  evi- 
dence showed  that  the  ballots  and  returns 
reached  the  county  clerk  through  the  proper 
channels.  The  sealing  wax  on  some  of  the 
packM^ea  was  broken  when  they  were  re- 
ceived from  the  express  office.  Other  seals 
were  broken  in  hand!  ing.  The  packages  were 
placed  on  top  of  a  large  case  in  the  clerk's 
office,  and  there  remained,  in  the  condition 
in  which  they  had  arrived,  until  the  comple- 
tion of  the  canvass  bv  the  supervisors,  when 
thev  were  put  into  three  gunny  sacks,  each 
sack  securely  bound  and  sealed,  and  placed 
under  the  clerk's  desk,  where  they  remained 
until  produced  in  court.  Upon  being  opened, 
they  were  found  to  be  in  the  same  condition 
as  when  they  were  sealed  by  the  clerk.  There 
had  been  no  opportunity  for  any  one  to  tamper 
with  the  ballots,  and  in  fact  they  had  not 
been  disturbed.  They  were  left  alone  only 
whoi  the  office  was  closed  and  locked.  Dur- 
ing olBoe  hours  they  were  never  left  alone, 
excepting  upon  one  occasion,  when  the  dep- 
uty stepped  out  for  ''a  minute  and  a  half," 
leaving  one  Robertson  in  the  office.  At  that 
time  the  ballots  were  in  the  gunny  sacks,  and 
neither  the  sacks  nor  the  ballots  had  been 
disturbed  Tebbe,  the  contestant,  was  a 
deputy  clerk  during  this  time ;  but  he  was 
never  left  alone  in  tiie  office,  and  was  given 
no  key  to  it  We  cannot  see  anything  sus- 
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picioua  in  this  last  circumstance.  Upon  the 
contrary,,  it  reflects  credit  upon  the  prudence 
of  the  olerk,  and  the  fair  dealing  of  all  con* 
cemed.  Sjiowing  of  the  impending  contest* 
they  took  all  reasonable  precautions  to  avoid 
exposing  either  the  ballots,  or  contestant's 
connection  with  them,  to  any  suspicion.  The 
principles  of  law  and  the  rules  of  evidence 
governing  cases  such  as  this  have  been  so 
often  decTared  that  a  review  of  the  many  au- 
thorities is  unnecessary.  Those  curious  or 
interested  in  pursuing  the  subject  will  And 
in  the  reporter's  notes,  preceding,  many  in- 
structive cases  collated  by  the  industry  of 
counsel.  Suffice  it  here  to  say  that  while 
the  ballots  are  the  best  evidence  of  the  man- 
ner in  which  the  electors  have  voted,  being 
silent  witnesses,  which  can  neither  err  nor 
lie,  they  are  the  best  evidence  only  when 
their  integrity  can  be  satisfactorily  estab* 
lished.  One  who  relies,  therefore,  upon  over* 
comine  the  prima  facie  correctness  of  the 
official  canvass  by  a  resort  to  the  ballots, 
must  first  show  that  the  ballots,  as  presented 
to  the  court,  are  intact  and  genuine.  Where 
a  mode  of  preservation  is  enjoined  by  the 
statute,  proof  must  be  made  of  a  substantial 
compliance  with  the  requirements  of  that 
mode.  But  such  requirements  are  construed 
as  directory,  merely,  the  object  looked  to  be- 
ing the  preservation  inviolate  of  the  ballots. 
If  this  is  established,  it  would  be  manifestly 
unjust  to  reject  them  merely  because  the  pre- 
cise mode  of  reaching  it  had  not  been  fol- 
lowed. So,  too,  when  a  substantial  compli- 
ance with  the  provisions  of  the  stAtnte  has 
been  shown,  the  burden  of  proof  shifts  to  the 
contestee,  of  establishing  that,  notwithstand- 
ing this  compliance,  the  ballots  have  in  fact 
been  tampered  with,  or  that  they  have  been 
exposed  under  such  circumstances  that  a  vio- 
lation of  them  might  have  taken  place.  But 
this  proof  is  not  made  by  a  naked  showine 
that  it  was  possible  for  one  to  have  molested 
them.  The  law  cannot  guard  against  a  mere 
possibility,  and  no  Judgment  of  any  of  its 
courts  is  ever  rendered  upon  one.  When  all 
this  has  been  said,  it  remains  to  be  added 
that  the  question  is  one  of  fact,  to  be  deter- 
mined in  the  first  instance  by  the  jury  or  trial 
Judge ;  and,  while  the  ballots  should  be  ad- 
mitted only  after  clear  and  satisfactory  evi- 
dence of  their  integrity,  yet,  when  they  have 
been  admitted  this  court  will  not  disturb  the 
rulinc  unless  we,  in  turn,  are  as  well  satis- 
fied that  the  evidence  does  not  warrant  it 
In  this  case  we  do  not  think  the  ruling  was 
erroneous. 

3.  Nine  ballots  were  received  and  counted 
by  the  court  for  contestant,  which  were 
marked  with  a  cross,  not  in  the  square  at 
the  right  of  his  name,  but  in  the  marginal 
space  to  the  right,  thus : 


130    George  A.  Tebbe X Democrat 


It  is  urged  against  the  ruling  that  the  bal- 
lots were  not  marked  as  required  by  statute, 
and  that  the  marks  so  pla^  served  as  dis- 
tinguishing marks,  and  rendered  the  ballot 
void.  Pol.  Code,  §§  1311,  1315.  The  pro- 
visions as  to  the  marking  of  ballots  are,  in 
their  nature,  mandatory.    AUy-Q&n.  v.  Mc- 
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Quads,  94  Mtch.  439;  Pbo]^  ▼.  Onondaga 
County  Oanvauen,  129  N.  T.  895,  14  L.  R. 
A.  624;  Taylor  ▼.  Bleakloy  (Kan.)  28  L.  R. 
A.  688;  Atty-Oen.  ▼.  ifas^,  99  Mich.  588.  25 
L.  R.  A.  825 ;  Lay  v.  Panons,  104  Cal.  661 ; 
Whittam  V.  Zahorik  (Iowa)  59  N.  W.  Rep. 
67.  Bat  as  is  said  in  Bowen  v.  Smith,  111 
Mo.  45,  16  L.  R.  A.  754,  ''all  statutes  tend- 
ing to  limit  the  citizen  in  his  exercise  of  the 
right  of  suffrage  should  be  liberally  con- 
strued in  his  favor."  If  we  should  find  a 
provision  in  our  statutes  requiring  the  voter 
to  mark  the  cross  in  the  square  to  the  right 
of  the  candidate's  name,  we  would  feel  con- 
strained to  adopt  the  rule  and  reasoning  of 
the  supreme  court  of  Indiana,  where  such  a 
provision  exists,  construing  which,  the  court 
said :  ''If  we  hold  this  statute  to  be  direct- 
ory only,  and  not  mandatory,  we  are  left 
without  a  fixed  rule  by  which  the  officers  of 
election  are  to  be  guided  in  counting  the 
ballots."  Parvin  v.  Wimberg,  180  Ind.  561, 
15  L.  R.  A.  775.  But  our  statutes  contain 
no  such  mandatory  provision.  Bo  far  as  they 
are  pertinent  to  this  discussion,  the  provi- 
sions are  that  "  there  shall  be  a  margin  on  the 
right  hand  side  of  the  names,  at  least  one 
half  of  an  inch  wide,  so  that  the  voter  may 
clearly  indicate,  in  the  way  hereafter  to  be 
pointed  out,  the  candidate  and  cnndidates  for 
whom  he  wishes  to  cast  his  ballot."  The 
clerk  is,  in  printing  the  ticket,  to  place  upon 
it  the  following:  "To  vote  for  a  person, 
stamp  a  cross  (X)  in  the  square  at  the  right 
of  the  name."  Pol.  Code,  %  1197.  The  man- 
datory provisions  as  to  voters  are  found  in 
sections  1205  and  1215  of  the  same  Code :  *'  He 
shall  prepare  his  ballot  by  marking  a  cross 
after  the  name  of  the  person  or  persons  for 
whom  he  intends  to  vote  .  .  .  and,  in 
case  of  a  constitutional  amendment  or  other 
question  submitted  to  the  vote  of  the  people, 
by  marking  in  the  appropriate  margin  a  cross 
(X)  against  the  answer  he  desires  to  give." 
Pol.  Code,  §  1205.  "No  voter  shall  place 
any  mark  upon  his  ballot  by  which  it  may 
be  afterwards  identified  as  the  one  voted  by 
him."  Id.  §  1215.  It  will  be  noted  that 
these  sections  make  no  mention  of  the  square, 
and  that  there  is  not  even  an  express  direc- 
tion to  the  clerk  to  place  a  square  opposite 
the  names  of  the  candidates.  The  voter  is 
only  commanded  to  i)laoe  the  cross  in  the 
marginal  space  to  the  right  of  the  candidate's 
name,  and  when  he  has  done  this  he  has  com- 

{>1ied  with  the  mandatory  provisions  of  the 
aw.  True,  the  statute  contemplates,  at  least 
inferential  ly,  the  making  of  a  square,  and 
that  the  square  is  the  proper  place  for  the 
marking  of  the  cross ;  but  it  has  not  made 
the  doing  of  this  a  prerequisite  to  the  cast- 
ing of  a  legal  ballot.  The  intention  of  the 
voter  is  as  plainly  indicated  by  the  one  mark- 
ing as  by  the  other,  and,  as  was  said  by  the 
supreme  court  of  Rhode  Island  in  construing 
a  similar  law :  "  Our  opinion  is  that  a  cross 
placed  in  the  margin  of  the  ballot  on  the 
right  of  the  names  of  the  candidates,  oppo- 
dto  a  candidate's  name,  should  be  counted 
as  a  vote  for  the  candidate  opposite  whose 
name  it  is  placed,  whether  the  margin  have 
any  square  in  it,  or  not,  and,  if  there  be  a 
square  in  tt,  even  though  the  cross  is  with- 
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out,  or  partly  without,  the  square.  All  tiist 
chapter  731  [Laws  1889]  requirea,  to  mabi 
the  cross  effective  as  a  vote,  is  that  it  fihall 
be  inscribed  in  the  right-hand  marg'in,  op- 
posite the  name  of  the  person  intended  to  be 
voted  for."  Be  Vote  Marks,  17  R  I.  818. 
As  to  the  last  contention  upon  this  point, 
that  the  marks  served  to  distinguish  the 
ballots,  it  need  bot  be  suggest^  that  it 
would  not  require  much  ingenuity  or  intel- 
ligence to  place  the  cross,  even  within  the 
square,  in  such  a  manner  as  would  enable 
the  bal  lot  to  be  distinguished.  When  a  1  egal 
mark  is  placed  upon  the  ballot  in  a  legal 
place,  the  ballot  cannot  be  rejected  becauw 
the  mark,  as  placed,  may  serve  some  nlterior 
purpose.  (Section  1215  of  the  Political  Code, 
in  forbidding  marks,  does  not  include  the 
cross  legally  placed.  The  ballots  were, 
therefore,  properly  received. 

8.  The  ballot  from  8awyer*8  Bar  precinct 
(Exhibit  F)  should  have  been  rejected.  It 
bore  upon  it  the  letter  "J,"  written  in  pen- 
cil in  the  blank  space  left  for  the  insertion 
of  the  name  for  justice  of  the  peace.  Doubt- 
less, it  may  have  been  the  intention  of  the 
voter  to  write  a  name,  and  he  noay  have 
abandoned  his  intent  after  setting  down  the 
initial  letter ;  but  doubtless,  also,  the  mark 
could  serve  as  a  distinguishing  mark,  and, 
being  one  having  no  lawful  right  upon  the 
ballot,  it  renders  it  void.  The  case  diffen 
from  BuUedge  v.  Orawford,  91  Cal.  526.  13 
L.  R.  A.  761,  where  this  court  held  that  the 
impression  (of  printer's  ink)  upon  the  back 
of  the  ballot  was  as  attributable  to  accident 
as  design.  Here  the  writing  of  the  letter 
was  an  affirmative  act  of  the  voter.  He  had 
his  remedy,  having  improperly  marked  his 
ballot,  by'cal ling  for  the  issuance  to  him  of 
a  fresh  ticket.    Pol.  Oode,  §  1207. 

4.  The  account  of  the  election  at  Lake 
precinct  is  a  breeze  from  Arcady.  The  polls 
should  have  opened  at  6 :81  A.  M.  8mi&  re- 
ceived thirteen  votes  in  this  precinct ;  Tebbc, 
twenty.  William  Otey,  called  for  contest- 
ant, testified:  "On  November  6tb,  last,  I 
was  at  the  polls  of  Lake  election  precinct, 
on  the  Fairohild  ranch.  ...  I  got  there 
between  8  and  9  o^clock  in  the  morning. 
Served  on  the  election  board  in  my  father's 

glace.  When  I  got  there,  Fairchild,  Henzr 
eale,  and  tiie  hands  working  on  the  rench 
were  there.  I  do  not  remember  any  one  else. 
The  polls  were  opened,  I  should  Judge,  some 
time  near  10  o'clock.  We  took  an  adjourn- 
ment when  we  went  to  dinner.  Took  the 
ballot  box  with  as.  Fairchild,  the  old  gen- 
tleman, carried  it  He  was  one  of  the  elec- 
tion officers.  .  .  .  The  other  materials— 
ballots  and  everything— we  left  in  the  poll 
room  when  we  went  to  dinner.  We  left  the 
ballot  box  on  the  table  while  eatine  dinner,— 
on  same  table.  That  ballot  box  did  not  |wa 
into  the  hands  of  other  persona  I  think 
there  were  bystandere  around  the  polls  at  the 
time  we  went  to  dinner.  .  .  .  The  house 
is  about  100  yards  from  the  polling  place. 
Between  the  house  and  schoolhouse  there 
were  some  men.  Some  had  voted,  and  soioe 
were  working  on  the  ranch.  I  think  some 
other  people  took  dinner  with  the  board. 
When  we  were  through,  Fkiichild  canied 
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tbe  box  back.  No  penon  was  deprived  of 
▼oting  because  tbe  polls  were  not  opened 
earlier.  I  know  that  no  one  came  there 
-without  Yotinff  that  was  entitled  to  vote." 
The  law  proTides  that  the  polls  must  open 
at  sunrise,  and  be  kept  open  until  6  P.  M. , 
and  that  the  ballot  box  must  not  be  removed 
from  the  pollinjir  place,  or  presence  of  the 
bystanders.  Pol.  Code,  §§  1160,  1163.  It 
is  the  rule  that  mandatory  provisions  for  the 
holdlns^  of  an  election  must  be  lollowed,  or 
the  failure  will  vitiate  it,  while  a  departure 
from  the  terms  of  a  directory  provision  will 
not  render  it  void  in  the  absence  of  a  further 
showing  that  the  result  of  the  election  has 
been  changed,  or  the  rights  of  the  voters  in- 
juriously affected,  thereby.  Code  Civ.  Proc. 
t^  Ilia ;  BiiMell  V.  McDowell  88  Cal.  70.  But 
the  rule  as  to  directory  provisions  applies 
only  to  minor  and  unsubstantial  departures 
therefrom.  There  may  be  puch  radical  omis- 
sions and  failures  to  comply  with  the  essen- 
tial terms  of  a  directory  provision  as  will 
lead  to  the  conclusive  presumption  that  the 
Injury  must  have  followed.  A  substantial 
oompliaDce  with  the  terms  of  directory  pro- 
Tisions  is,  after  all,  required.  And  such  a 
substantial  compliance  is  not  had  by  strictly 
following  some  provisions,  while  essentially 
falling  to  observe  others.  There  must  be  a 
reasonable  observance  of  all  the  prescribed 
conditions.  It  is  the  duty  of  the  courts  so 
far  to  adhere  to  the  substantial  requirements 
of  the  law  in  regard  to  elections  as  to  pre- 
serve them  from  abuses  subversive  of  tbe 
rights  of  the  electors.  And,  under  this  view, 
the  question  becomes  a  broader  one  than  can 
be  disposed  of  by  answering  that  in  the  in- 
dividual case  no  harm  resulted.  Thus,  In 
Kfunole*  V.  TeateB^  81  Cal.  83,  the  contention 
of  appellants  was  that,  admitting  that  there 
was  no  fraud,  and  that  the  votes  were  cast 
by  (qualified  electors,  still  the  fact  that  in 
certain  precincts  the  polls  were  opened,  with- 
out reason,  at  long  distances  from  the  ap- 
pointed places,  was  enough  in  Itself  to  call 
for  the  rejection  of  the  votes ;  and  this  court 
so  held.  Likewise,  In  the  case  of  People  v. 
SeaXe^  52  Cal.  71,  where  no  question  of  fraud 
or  Injury  was  involved,  but  where,  at  an 
election  called  for  voting  a  school  tax,  the 
polls  were  opened  at  1  o'clock  P.  M.,  and 
closed  at  6,  instead  of  being  opened  at  one 
hour  after  sunrise  and  kept  open  until  sunset, 
as  the  law  then  required,  this  court,  with- 
out hesitation,  declared  the  election  invalid. 
In  this  case  we  are  quite  willing  to  believe 
that  the  misconduct  of  the  officers  of  Lake 
precinct  was  prompted  by  nothing  worse 
than  ignorance,  and  lack  of  appreciation  of 
the  responsibilities  of  their  positions,  and 
we  may  say,  further,— for  such  Is  the  evi- 
dence—that no  harm  Is  shown  to  have  re- 
sulted from  their  conduct;  but,  looking  to 
the  purity  of  elections  and  Integrity  oi  the 
ballot  box,  we  are  constrained  to  hold  that 
conduct  like  this  amounts,  in  itself,  to  such 
a  failure  to  observe  the  substantial  require- 
ments of  the  law  as  must  invalidate  the  elec- 
tion. And,  while  reluctant  so  to  hold  In 
this  instance,  we  are  confirmed  in  the  opin- 
ion by  consideration  of  the  fact  that  any  other 
Interpretation  would  add  grave  perils  to  the 
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safe  conduct  of  our  elections,  which  are  al- 
ready harassed  b^  dangers  enough.  The 
votes  of  Lake  precinct  should,  therefore,  have 
been  rejected. 

6.  Upon  all  the  ballots  cast  in  Cecil ville 
precinct  there  appeared  the  following,  writ- 
ten in  the  blank  space  under  the  office  of 
justice  of  the  peace:  **G.  Q.  Brown— Re- 
publican." The  evidence  discloses  that  this 
writing  was  all  done  by  the  same  ijerson, 
and.  further,  that  there  was  but  one  person 
in  the  precinct  lawfully  assisted  in  the  mark- 
ing of  his  ballot,  under  the  provisions  of  the 
code.  Pol.  Code,  §  1208.  The  record,  un- 
fortunately, does  not  disclose  who  did  the 
writing,  nor  whether  It  was  upon  the  tickets 
when  mey  were  put  into  the  voters*  bauds. 
Left,  then,  to  the  presumption  of  the  perform- 
ance of  duty  by  public  officers,  it  must  be 
held  that  the  officers  put  legal  tickets  into 
the  hands  of  the  electors,  and  that  the  writ- 
ing was  afterwards  put  upon  them.  But  an 
elector  unable  to  write  can,  under  our  present 
laws,  have  a  name  Inscribed  upon  his  ballot 
In  only  one  legal  way,  and  that  is  by  pur- 
suing the  method  prescribed  by  section  1208 
of  the  Political  Code.  This  requirement  is 
clearly  mandatory, since  it  is  further  declared 
that  ^any  ballot  which  is  not  made  as  pro- 
vided In  this  act  shall  be  void,  and  snail 
not  be  counted."  Pol.  Code.  §  1211.  In 
Atty-Qen.  v.  May,  99  Mich.  538,  25  L.  K. 
A.  825,  the  supreme  court  of  Michigan,  con- 
struing a  similar  statute,  held  that  inspectors 
of  election  had  no  right  to  assist  in  the  mark- 
ing of  ballots,  except  In  the  manner  pro- 
vided by  law,  and  that  ballots  marked  in 
anv  other  than  the  prescribed  manner  were 
void.  In  the  present  state  of  the  evidence, 
only  the  ballot  of  the  voter  lawf ullv  assisted 
should  be  counted.  It  must  be  held,  there- 
fore, that  the  other  ballots  of  Cecilville  pre- 
cinct should  not  have  been  counted,  what 
is  here  said  is  addressed  to  the  evidence  as 
it  appears  in  the  record.  It  may  be  that, 
upon  a  new  trial,  additional  evidence  will 
remove  the  objections  now  found. 

The  other  points  do  not  require  considera- 
tion. They  are  either  covered  by  what  haa 
been  said,  or  do  not  involve  error.  But  for 
the  foregoing  reasons  the  judgment  ie  revened,. 
and  the  cause  remanded. 

We  concur:  Temple*  J.;  VaA  Fleet*. 
J,;  Harrison,  «7. 

McFarlandt  «7.,  concurring: 

I  concur  in  the  judgment,  and  also  in  the 
opinion  of  Mr,  Jtistiee  Henshaw,  except  as  to 
the  Cecilville  precinct.  It  will  be  observed 
that  there  is  no  evidence  tending  to  show 
when  **  G.  G.  Brown— Republican, "  was  writ- 
ten on  the  ballots.  If  there  be  a  distinguish- 
inff  mark  on  a  ballot  when  It  is  voted,  the 
ballot  should  not  be  counted :  but.  If  the  mark 
be  placed  on  the  ballot  after  it  had  been  prop- 
erly voted,  then,  at  the  trial  of  a  contest,  it 
should  be  counted.  Now,  upon  the  trial  in 
court  of  an  election  contest,  if  a  marked  bal- 
lot be  found,  and  there  Is  no  evidence  as  to 
the  time  of  the  marking,  must  the  court  pre- 
sume that  it  was  markea  before  it  was  voted? 
Such  a  rule  would  afford  an  evil-disposed 
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person,  who  could  get  temporary  access  to 
the  ballots  after  they  had  been  counted,  an 
easy  and  sale  methoa  of  changing  the  result 
in  a  close  contest  by  simply  marking— and 
thus  invalidating— a  few  ballots  in  which 
the  votes  were  for  the  prevailinff  party.  Of 
course,  fraud  should  be  carefully  guarded 
against ;  but  it  seems  to  me  that  tlie  rule  con- 
tended for  would  be  much  like  closing  a 
wicket  and  leaving  open  a  bam  door.  I  do 
not  see  that  there  are  any  presumptions  upon 
which  the  problem  can  be  solved.  If  we  pre- 
sume that  the  ticket  was  not  marked  when 
the  election  officers  gave  it  to  the  voter,  we 
must  also  presume  that  it  was  not  marked 
when  those  officers  counted  it ;  and,  if  we 
are  also  to  presume  that  the  ballots  were  aft- 
erwards so 'securely  kept  that  no  one  could 
get  access  to  them,  it  is  evident  that  all  the 
presumptions,  taken  together,  afford  no  aid 


in  the  solution  of  the  question.  In  tbe  can 
at  bar  it  is  not  contended  that  there  was  any 
actual  fraud  committed,  even  in  the  matter 
of  voting  for  Justice  of  the  peace ;  and,  be- 
fore throwing  out  votes  honestly  cast  for  sn- 
perintendent  of  schools,  I  am  inclined  to 
think  that  there  should  have  been  some  evi- 
dence tending  to  show  that  the  marking  of 
the  votes  for  justice  of  the  peace  was  done  be- 
fore the  ballots  were  voted.  And  it  is  quite 
Erobable  that  such  evidence  could  readily 
ave  been  obtai  ned.  The  returns  should  show 
whether  or  not  the  said  ballots  were  counted 
for  Brown,  and  the  election  officers  ought  to 
be  able  to  throw  some  light  upon  the  ques- 
tion whether  the  ballots  were  marked  when 
they  were  examined  during  the  process  of 
counting. 

I  concur :    Oarontte*  J. 
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William  FULTON,  Plff.  in  fhr.. 

V. 

Rebecca  FULTON. 

lUOUoSt.— ^ 

<Wli«re*'a  divoree  a  Tinenlo  htm  been 
panted  to  »  hneband  on  aooount  of  the 
acvresBion  of  the  wtfe^and  the  minor  children  of 
the  parties  aasigned  to  the  custody  of  the  di- 
vorced wife,  without  an  order  reepeottnir  their 
malntenaDoe,  and  while  so  in  her  custody  she  has 
fomlBhed  to  them  necesBailes,  she  cannot  re- 
oover  Effainst  her  former  husband,  their  father, 
for  her  expenditures  In  this  behalf,  in  the  absence 
of  proof  of  a  promise  by  him  to  pay  for  such 
necesBaries,  or  of  a  request  that  they  should  be 
furnished  to  the  (dilidren. 

dTebruary  fi,  1806^) 

ERROR  to  the  Circuit  Court  for  Cuyahoga 
County  to  review  a  Judjnnent  affirming  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover compensation  for  the  support  of  defend- 
ant's children.    Rivened, 

Statement  by  Bmdbnry»  J.: 

The  plaintiff  and  defendant  were  at  one 
time  husband  and  wife,  but  had  been  di- 
vorced on  the  application  of  the  husband 
on  account  of  the  extreme  cruelty  of  the  wife. 
In  these  proceedings  the  wife  was  allowed 
$1,500  alimony,  and  awarded  the  custody  of 
two  small  children,  the  fruit  of  the  marriage, 
for  the  maintenance  of  whom  the  decree  mmie 
no  provision ;  the  two  children  continued  to 
reside  with  their  mother,  and  were  main- 
tained by  her,  from  the  time  the  divorce  was 
ipranted  until  the  commencement  of  this  ac- 
tion in  the  court  of  common  pleas,  a  period 
•of  about  eighteen  months.    By  this  action 

«<HeadnoCe  by  the  Codbbb. 


KosB.— For  the  general  doctrine  as  to  the  ohlisa- 
tton  of  a  parent  to  support  a  child,  see  Porter  v. 
PoweU  aowa)TL.B.  A.  178,  and  nets. 


she  sought  to  recover  against  the  father  the 
sum  of  $390,  for  boarding  the  two  children 
seventy -eight  weeks,  at  the  rate  of  $2.50 
per  child  per  week,  and  the  sum  of  $50.30 
for  clothing  and  medfbal  attendance,  etc., 
furnished  to  them  by  her  and  for  which  she 
had  paid.  The  father  answered  that  he  had 
been  at  all  times  willing,  able,  and  ready  to 
support  the  children  himself  at  home,  in  his 
own  family,  but  was  denied  the  ri^ht  by  the 
order  of  the  court  in  the  proceedings  for  a 
divorce  made  necessary  by  the  aggression  of 
the  defendant  in  error;  and  denies  that  she 
cared  for  and  supported  the  children  at  his 
request,  but,  instead,  avers  that  she  did  so 
against  objection  and  protest.  She  recovered, 
in  the  court  of  common  pleas, a  judgment  for 
the  value  that  the  lury  set  upon  the  support 
she  had  given  to  the  children,  which  judg- 
ment was  affirmed  by  the  circuit  court. 
Whereupon  proceedings  were  begun  in  this 
court  to  reverse  both  judgments. 

Mr.  W.  A.  Babcock,  with  Mr.  W.  B. 
Hif  by»  for  plaintiff  in  error: 

It  is  only  when  a  man  abandons  his  chfld 
and  casts  it  upon  the  public  that  he  becomes 
liable  for  its  support. 

Fitter  V.  Fitler,  88  Pa.  57, 

After  divorce  the  relations  of  the  husbsod 
and  wife  are  as  that  of  third  persons,  or  rather 
of  single  persons. 

Burritt  v.  BurriiU  ^  Barb.  124;  Pretnnger 
V.  Preteinger,  46  Ohio  St.  460:  Stanton  v.  WiO- 
•on,  8  Day,  87,  8  Am.  Dec.  255. 

The  father  being  ready,  wllline,  and  able  to 
support  his  minor  children,  and  uiere  being  do 
decree  of  any  court  of  competent  Jurisdiction 
deciding  that  he  was  an  improper  person  to 
sustain  such  relation,  and  having  by  the  con- 
sent of  the  mother  the  custody  of  the  jcbfldien 
in  his  own  home,  and  they  being  removed 
against  his  protest,  he  is  no  longer  liable  for 
their  maiotenanoe  and  support,  even  thoogli 
furnished  by  the  mother  or  his  former  wife. 

Fineh  V.  finch,  2$  Conn.  411;  Johnwn  v.  (^ 
tkd,  74  Mich.  487;  Euiband  t.  Evdand,  07 


See  also  30  L.  R.  A.  680;  37  L.  R.  A.  589;  40  L.  R.  A.  57»;  47  L.  R.  A.  391. 
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Ind.  688,  88  Am.  Bep.  107;  Durritt  y.  Burritt, 
mipra;  Harris  y.  Harris,  5  Kan.  46;  Hancock 
▼.  Merrick,  10  Gush.  41;  Pitler  y.  FWer.  83  Pa. 
M;  Baldwin  v.  Foster,  188  Mass.  449;  i9r^  v. 
Brightman,  186  Mass.  187. 

If  the  amoant  paid  and  awarded  by  the 
court  was,  in  the  estimation  of  said  court,  suf- 
ficient for  the  care  of  the  children,  then  this 
plaintiff  in  error  was  absolved  from  all  future 
obligation. 

Barns  y.  Harris,6  Kan.  47;  Bishop, Mar.  & 
Div.  §§  401,  652,  656. 

Mr,  Ij.  a.  WUlson*  for  defendant  in  error: 

While  the  parties  were  divoroed  for  the  ag- 
gressions of  the  defendant  in  error,  it  is  not 
true  that  the  minor  children  were  separated 
from  the  plaintiif  and  given  to  the  defendant 
on  account  of  defendant's  aggressions. 

PreUingcr  y.  Pretsinger,  45  Ohio  St.  462. 

The  father  can  never  be  divorced  from  his 
children. 

Upon  the  establishment  of  new  relations,  a 
promise  may  be  implied,  on  the  part  of  Uie 
father,  to  pav  the  mother,  as  well  as  a  third 
person,  who  has  supplied  the  necessary  wants 
of  his  infant  child. 

Stanton  v.  Wittson,  8  'Day,  87,  8  Am.  Dec. 
256;  Finch  v.  Finch,  22  Conn.  421. 

Br»dbary»  «/.,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error  was  divorced  from 
the  plaintiff  in  error  in  a  suit  brought  by 
him  for  her  aggression.  She  was  awarded 
SI, 500  for  alimony,  and  two  small  children, 
the  fruit  of  the  marriage,  were,  by  the  decree, 
placed  in  her  custody,  but  no  order  waa  made 
respecting  their  mamtenance. 

She,  living  apart  from  the  defendant  in 
error,  supported  the  two  children,  and  the 
question  to  be  determined  is,  whether  she  can 
maintain  an  action  against  him  for  board, 
clothing,  etc.,  which  she  has  furnished  to 
them,  in  the  absence  of  any  proof  of  a  request 
by  him  that  the  support  should  be  provided 
or  of  a  promise  to  pay  for  it  when  provided. 
Upon  this  subject  the  court  of  common  pleas 
charged  the  jury  as  follows : 

**  It  is  conceded  that  at  the  September  term, 
1886,  the  defendant  obtained  a  decree  of  di- 
vorce from  the  plaintiff  for  cruelty  to  him  ; 
that  the  court  gave  her  alimony  in  the  sum 
of  $1,500  and  the  custody  of  the  children  till 
its  further  order,  and  that  she  has  ever  since 
had  the  children  and  boarded  and  clothed 
them.  This  casts  upon  the  defendant  the 
legal  obligation  to  pay  her  what  that  board 
And  clothing  is  reasonably  worth. 

''It  makes  no  difference  whether  It  was 
done  with  the  defendant's  consent  or  not,  or 
At  his  instance  and  request.  Plaintiff' s  right 
to  recover  is  not  founded  in  the  defendant's 
promise  to  pay,  either  expressed  or  implied, 
but  upon  his  legal  duty  to  provide  for  his 
childnn ;  and  the  order  of  the  court,  giving 
her  the  custody  of  the  children  and  the  car- 
ing for  them  thereafter  by  the  plaintiff, 
makes  the  defendant  liable  to  pay  the  plain- 
tiff what  that  board  and  clothing  is  fairly 
and  reasonably  worth.  ^ 

To  this  portion  of  the  charge  the  defendant 
excepted,  and  the  question  in  issue  between 
the  parties  waa  thus  brought  into  the  record. 
29L.B.A. 


The  defendant  in  error  contends  that  thifl 
question  is  settled  in  her  favor  by  the  case  of 
Pretzinger  v.  Pretzinger,  45  Ohio  St.  462.  In 
that  case  this  court  held  that  "the  obligation 
of  the  father  to  provide  reasonably  for  the 
support  of  a  minor  child,  until  the  latter  is 
in  a  condition  to  provide  for  his  own  sup- 
port, is  not  impaired  by  a  decree  which  di- 
vorces the  wife  a  vinculo,  on  account  of  t£ie 
husband's  misconduct,  gives  to  her  the  custo- 
dy, care,  and  nurture  of  the  child,  and  allows 
her  a  sum  of  money  as  alimony,  but  with 
no  provision  for  the  child's  support.**  In 
that  case,  aa  in  the  one  under  consideration, 
no  question  arose  respecting  the  rights  of 
the  child  to  reasonable  support.  In  both 
instances  the  necessaries  had  already  been 
furnished  by  the  divorced  mother,  and  she 
was  seeking  reimbursement  from  the  father. 
The  contention,  therefore,  related  solely  to 
the  relative  duties  of  the  father  and  mother 
of  minor  children  where  the  parents  are  liv- 
ing separate  in  conseauence  of  a  divorce  a 
mnculo  had  between  them,  and  the  children 
had  been  awarded  to  the  custody  of  the  moth- 
er. 

Where  separation  and  divorce  result  from 
the  misconduct  of  the  husband,  the  Pretzinger 
Case,  supra,  asserts  the  primary  liability  id 
the  father,  in  a  contest  between  him  and  the 
mother,  and  in  such  esse  the  sight  of  the 
mother  to  recover  against  the  father  for  such 
reasonable  necessaries  as  she  has  furnished, 
is  established.  That  case  is  grounded  in  the 
principle  that  as  the  primary  liability  rests 
upon  the  father  he  cannot,  by  his  own  mis- 
conduct, shift  it  to  the  mother.  Dickman, 
•/.,  saying,  in  reference  to  the  natural  duty 
resting  on  parents  t-o  support  their  children, 
that  ''this  natural  duty  is  not  to  be  evaded  by 
the  husband's  so  conducting  himself  as  to  ren- 
der it  necessary  to  dissolve  the  bonds  of  mat- 
rimony. .  .  .  It  is  not  the  policy  of  the 
law  to  deprive  children  of  their  rights  on  ac- 
count of  the  dissensions  of  their  parents, 
.  .  .  or  to  enable  the  father  to  convert  his 
own  misconduct  into  a  shield  against  parental 
liability."  Prstzinger  v.  Pretzinger,  45  Ohio 
St.  458.  Again,  "  there  is  evidently  no  sat- 
isfactory reason  for  changing  the  rule  of  lia- 
bility, when,  through  ill-treatment,  or  other 
breach  of  marital  oblicration.  the  husband 
renders  it  necessary  for  a  court  of  justice  to 
divorce  the  wife,  and  commit  to  her  the  cus- 
tody of  her  minor  children."    Id.  459. 

In  the  case  before  the  court,  however,  the 
wife  was  the  aggressor,  and  it  is  this  feature 
bv  which  it  is  to  be  distinguished  from  the 
Preteinger  Oase,  supra,  for,  in  that  case  the 
husband  was  in  fault.  It  does  not  neces- 
sarily follow  that,  because  a  father  cannot  by 
his  own  misconduct  shift  from  himself  to 
the  mother  his  primary  liability  to  support 
his  minor  chilaren,  the  mother  cannot,  by 
her  misconduct,  produce  that  result,  at  least 
to  the  extent  of  aenving  to  her  a  right  to  re- 
cover against  him  for  expenses  she  has  in- 
curred for  necessaries  for  their  support,  in 
the  absence  of  a  request  or  promise  by  him 
in  the  premises. 

The  contest  is  between  the  parents.  Bv  the 
law  of  nature,  the  responsibUity  of  each  for 
the  birth  of  children  is  equal;  the  moral 
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obllgadon  of  nurture,  protection,  and  reason- 
able support  bears  upon  each  according  to  his 
or  her  capacity  to  afford  it.  BchouTer.  in 
referring  to  this  obliiration,  says:  **Thi8  is 
said  to  rest  upon  a  principle  of  common  law ; 
but  perhaps  it  may  be  more  reasonably  re- 
ferred to  the  implied  obligations  which  par- 
ents assume  in  entering  Into  wedlock  and 
bringing  children  into  the  world. "  Schouler, 
Dom.  Hel.  g  — . 

The  common  law,  in  an  earlier  stage  of  its 
development,  stripped  the  wife  of  her  per- 
sonal property,  transferred  to  the  husband 
the  income  of  her  real  estate,  vested  in  him 
the  right  to  her  earnings,  denied  to  her  the 
power  of  contracting,  and  merged  her  legal 
entity  into  his;  and  to  compensate  her  for 
these  disabilities,  it  absolved  her  from  nearly 
every  legal  obligation  and  duty,  including 
that  of  maintaining  her  children.  Nor  had 
she  any  legal  control  over  them  or  right  to 
their  services.  Even  her  widowhood  did  not 
restore  this  control  or  right,  and  this  harsh 
doctrine  was  at  one  time  recognized  and  ap- 

filled  by  courts  of  deservedly  high  authority 
n  this  country.  Thus,  as  late  as  1812,  it 
was  held  in  Gom,  v.  Murray,  4  Binn.  487,  6 
Am.  Dec.  412,  in  respect  of  a  widowed  moth- 
er, that  **  an  infant  owes  reverence  and  respect 
to  his  mother,  but  she  has  no  legal  authority 
over  him,  nor  any  legal  right  to  his  services.^ 

Within  the  last  half  centurv,  however,  the 
harsh  rules  of  the  common  law  respecting 
the  property  and  domestic  rights  of  married 
women  have  gradually  yielded  to  more  en- 
lightened and  humane  notions,  and  conse- 
quently they  have  been  greatly  modified  and 
ameliorated.  The  modifications  and  amelio- 
rations which  affect  her  property  rights  are 
chiefly  the  result  of  legislation,  but  those 
affecting  her  domestic  relations  are  as  much 
due  to  those  enlightened  views,  which  led 
to  a  more  humane  application  of  the  rules  of 
common  law  to  that  relation,  as  to  direct 
legislative  action,  and  in  many  instances 
legislative  action  enlarging  her  property  and 
personal  rights  has  gradually  lea  to  the 
imposition  of  correlative  duties,  bv  the  ap- 
plication of  recognized  principles  of  the  com- 
mon law. 

The  husband  and  father,  while  living  with 
his  family  as  its  head,  is  entitled  to  the 
services  of  his  minor  children,  and  is  liable 
for  their  reasonable  support.  Kev.  Stat. 
|§  3108-8110,  8118;  &iarp  v.  Oropuy,  11 
Barb.  224. 

Where,  however,  the  husband  is  dead,  the 
modem  and  better  rule  is  that  the  mother  is 
the  head  of  the  family  and  entitled  to  the 
earnings  and  obedience  of  her  minor  children. 
Harford  County  Oomr%.  v.  Hamilton,'  80  Md. 
840,  45  Am.  Rep.  789 ;  State  v.  Baltimyre  A 
0,  R  Oo.  U  Md.  84,  87  Am.  Dec.  600; 
Kennedy  v.  New  York  0,  ds  H.  B.  B.  Co,  85 
Hun,  186;  Katehez,  J,  dt  C,  R,  Co.  v.  Cook, 
68  Miss.  38;  Ohio  dt  M,  R,  Co.  v.  TindaU, 
13  Ind.  366,  74  Am.  Dec.  259 ;  Furman  v. 
Van  Sise,  56  N.  Y.  435,  15  Am.  Rep.  441 ; 
M.tthewHon  v.  Perry,  87  Conn.  485,  9  Am. 
liep.  339;  Hammond  v.  Corhett,  50  N.  H. 
501,  9  Am.  Rep.  288;  Gray  v.  Durland,  50 
Barb.  100. 

And  whenever  the  mother  is  entitled  to  the 
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obedience  and  services  of  her  minor  chil- 
dren, it  would  seem  to  follow,  necessarily, 
that  she  should  maintain  them.  Hursh  and 
anomalous,  indeed,  a  rule  of  law  must  be 
that  would  ffive  the  eamini^  and  custody  of 
a  minor  child  to  a  parent  who  was  under  no 
reciprocal  obligation  of  maintenance.  The 
duty  of  maintenance  by  the  mother  is  asserted 
by  Schouler  on  Domestic  Relations,  ^  99S ; 
Mowbry  v.  Jlowbry,  64  111.  888.  In  Dedham 
V.  Natick,  16  Mass.  140,  the  court  says : 
^  The  mother,  after  the  death  of  the  father, 
remains  the  head  of  the  family.  She  has  tiie 
like  control  over  the  minor  children,  as  he 
had  when  living.  She  is  bound  to  support 
them,  if  of  sufl^clent  ability ;  and  they  can- 
not, by  law,  be  separated  nom  her.* 

The  cases,  indeed,  are  rare,  where  a  mother, 
having  the  ability,  has  declined  to  admin- 
ister to  the  wants  of  her  minor  child.  The 
law  of  nature  is  usually  strong  enough  to 
secure  this,  and  an  appeal  to  municipal  law 
is  therefore  seldom  necessary.  But,  if  a 
widowed  mother  with  ample  possessions 
should  decline  to  administer  to  the  necessi- 
ties of  her  destitute  minor  child,  a  lule  of 
law  that  would  allow  this,  and  suffer  her  to 
abandon  it  to  private  or  public  charitv, 
would  be  a  reproach  to  any  system  of  juris- 
prudence. 

If  she  is  not  bound  to  maintain  her  child, 
then  she  should  not  be  permitted  to  keep  it 
in  subjection  to  her  authority,  or  receive  the 
waires  of  its  labor.  The  right  to  keep  her 
minor  children  together  under  her  roof, 
and  to  control  their  persons,  implies  the  ob- 
ligation to  feed  and  clothe  them;  and  the 
great  weight  of  modern  authority,  as  well  as 
of  reason,  clothes  her  with  those  rights.  It 
may  be  that  the  authorities  do  not  speak  with 
equal  emphasis  upon  the  question  of  her  duty 
of  support,  as  they  do  in  reference  to  her 
right  to  the  custody  and  services  of  her  chil- 
dren, but  this  should  be  attributed  to  the 
want  of  an  occasion,  and  not  to  the  existence 
of  any  rule  of  law  by  which  she  can  be  vested 
with  the  control  without  the  duty  of  main- 
taining her  minor  children. 

Where  a  divorce  a  vinculo  is  decreed,  the 
bonds  of  matrimony  are  dissolved,  and  the 
former  husband  and  wife  become  as  strangers 
to  each  other,  and  the  former  wife  is  relieved 
from  all  the  disabilities  and  duties  incident 
to  coverture.  If  children  were  born  of  the 
marriage,  the  paternal  relation  remains, 
and  the  duties  pertaining  to  it  continue. 
The  primary  obligation  of  maintaining  the 
children  was  on  the  husband  and  father,  the 
foundation  of  this  superior  obli  nation  rests 
upon  the  general  fact  that  he  is  most  capable 
of  discharging  it.  His  right,  however,  is  to 
maintain  his  children  in  his  own  way  and  at 
his  own  fireside,  where  he  can  have  the  com- 
fort of  their  society  and  the  aid  of  their 
services.  If,  by  his  own  misconduct  the 
family  relation  is  destroyed,  and  the  welfare 
of  the  children  renders  it  necessary  that  they 
should  be  placed  in  the  custody  of  the 
mother,  he  nas  no  just  ground  to  complain 
if  he  is  compelled  to  maintain  them  in 
I  her  home.  However,  even  under  these  cir- 
cumstances, if  the  mother  has  an  ample 
!  fortune,  and  the  resources  of  the  father  an* 


1894. 


B6  Absioiod  Estatb  of  Edwabds  &  WlGOraTOX. 


6S1 


oomparatlvelj  limited,  Justice  might  require 
a  modification  of  a  rule  founded  upon  the  as- 
•nmntion  of  conditions  which,  in  the  partic- 
ular case,  did  not  exist. 

And  although  the  separation  and  divorce 
were  caused  by  the  misconduct  of  the  mother, 
It  may  nevertheless  be  true  that  the  obll- 

fation  of  the  father  to  reasonably  provide  for 
is  children  will  follow  them  into  the  cus- 
tody of  the  delinquent  mother,  when  circum- 
stances require  them  to  be  placed  in  her 
cuatody.  If,  however,  under  such  circum- 
stances it  does  so  follow  them,  the  reason  and 
limit  of  this  obligation  of  the  father  should 
be  found  in  the  necessities  of  the  children. 
As  to  them,  the  natural  obligation  of  protec- 
tion, nurture,  and  maintenance,  press  with 
equal  force  upon  the  parents.  By  the  divorce 
a  Hnculo  the  mother  is  as  completely  absolved 
from  the  marital  relation  as  she  would  be  by 
death,  and  if,  in  the  course  of  the  proceed- 
iDgs  which  end  in  an  absolute  divorce,  the 
minor  children  are  put  under  her  control,  by 
her  procurement  or  in  response  to  her  wishes. 


her  direct  obligation  towards  them,  so  long 
as  she  retains  them,  would  seem  to  be  founded 
upon  as  substantial  considerations  as  if  she 
were  a  widow.  Their  daily  wants  must  be 
satisfied.  Constant  supervision  may  be  nec- 
essary. Can  their  divorced  mother,  who  has 
received  them  into  her  custody,  abandon 
them  in  the  one  case  and  not  in  the  other? 
We  think  not.  By  receiving  them  into  her 
custody  she  should  be  held,  as  to  them,  to 
assume  the  obligations  incident  to  that  cus- 
tody. If  under  these  circumstances,  where 
her  own  misconduct  has  destroyed  the  family 
relation,  and  deprived  the  father  of  the  cus- 
tody and  societv  of  his  children,  she  has  in 
fact  maintained  her  children,  she  has  no 
claim,  legal  or  moral,  to  demand  reimburse- 
ment from  the  father.  She  has  simply  dis- 
charged a  duty  cast  upon  her  by  the  plainest 
principles  of  natural  Justice,  for  the  reason 
that  the  necessity  for  it  arose  from  her  own 
misconduct. 
JvdgmerU  rtwned. 
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Bb  assigned  estate  of  EDWARDS 
&  WIGGINTON. 


GODDARD-PECK  GROCERY  CO.,  BMpt., 

9, 

John  J.  McCUNE,  AppL 

(m  Mo.  «n.) 

1  •   The  giTing  of  flrm  jMtpeir  fbr  Individ- 
ual  debts  of  the  partners  for  money  borrowed 


and  contributed  by  them  Individually  to  the  flrm 
capital  cannot  be  declared  fraudulent  merely  be- 
cauae  the  flrm  was  at  the  time  insolvent,  or  was 
made  so  by  the  act  of  maUnsr  the  notes. 
8«  Indivldiial  debts  of  partners  may,  in 
the  absence  of  fraud,  be  converted  into  flrm 
debts  which  will  share  equally  with  other  flrm 
debts  in  case  of  dissolution,  by  an  agreement  be- 
tween the  partners  to  that  elteot  and  the  exeoa- 
tJon  of  flrm  paper  for  them. 

(June  4,  18M.) 


Nora.— .Inumptfon  by  a  partrunhlip  of  Cfts  iiuH- 
efduol  debts  of  the  partnen* 

I.  TIks  general  mis. 
IL  The  ^ptuMon  cf  in9dlveneth 
UL  The  queHUm  of  fraud, 
IV.  AaumptUm  hOd  tuffieienU 
Y,  IfuuffieientamumptUm. 
▼I.  By  morioaoe  of  firm  junperty. 
VIL  BynewflrmofdAUofoHdJIrm* 
YIIL  MmunvMon  of  debt  originaay  incurred  for 
firm  beneftL 

The  subject  of  this  note  is  conflned  to  the  oonsKU 
eratlon  or  the  assumption  by  a  flrm  of  the  individ- 
ual debts  of  one  of  its  members  considered  purely 
In  the  abstract,  and  does  not  include  that  class  of 
cases  which  determine  the  question  how  far,  inde- 
pendent of  any  assumption,  a  flrm  is  bound  by  the 
act  or  debt  of  a  partner  incurred  by  him  individu- 
ally, either  for  the  flrm  beneflt  or  not,  or  debts  for 
which  he  may  have  given  the  flrm*s  note  or  other- 
wise attempted  to  bind  the  flrm,  and  in  which  the 
question  of  the  authority  of  such  partner  and  of 
the  ratiflcation  of  his  act,  as  well  as  the  question 
of  notice,  form  essential  elements. 

Neither  does  the  note  cover  that  class  of  cases 
wherein  a  survivlngr  or  continuing  partner  has  paid 
or  preferred  his  own  individual  indebtednees  to 
that  of  the  flrm,  out  of  flrm  assets,  inasmuch  as 
such  cases  cannot  strictly  be  said  to  come  witliin 
the  doctrine  of  assumption. 

The  question  as  to  the  rights  of  partners  to  deal 
with  the  individual  debts  of  a  partner,  whether 
such  debt  was  incurred  for  the  flrm  beneflt  or  not* 
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in  an  assignment  by  the  flrm  for  the  beneflt  of  tts 
creditors,  will  also  form  the  subject  of  a  separate 
note. 

I.  The  general  rule. 

The  general  doctrine  with  respect  to  the  assump- 
tion by  a  partnership  of  the  individual  debts  of  a 
partner,  deduolble  from  the  decisions,  would  seem 
to  be  that,  although  a  flrm  Is  not  liable  for  the  pri- 
vate debts  of  one  of  its  members,  nor  Is  there  any 
liability  resting  upon  the  other  members  in  respect 
to  such  debts,  yet  a  partnership,  so  long  as  it  re- 
mains in  a  solvent  position  and  its  assets  are  under 
its  control,  and  before  it  is  brought  within  the  Ju- 
risdiction of  the  court,  may,  with  the  assent  of  all 
the  partners,  rightfully  assume  the  payment  of  the 
individual  debts  of  one  of  its  members,  andimay 
either  sell,  assign,  or  mortgage  such  property  for 
that  purpose,  even  though  such  assumption  de- 
creases the  flrm  assets  and  is  a  detriment  to  the 
flrm  creditors,  if  the  debts  are  bona  flde,  the  trans- 
action free  from  fraud  and  not  made  with  the  In- 
tent to  defraud,  hinder,  or  delay  creditors,  is  sup- 
ported by  a  suOicient  consideration,  and  is  for  the 
beneflt  of  the  partnership  beyond  all  controversy, 
since  the  creditors  of  the  flrm  have  no  lien  except 
such  as  they  can  work  out  through  the  partners, 
so  that  if  such  equity  or  Hen  is  extinguished  their 
rights  are  extinguished  also,  the  partner's  rights 
over  the  partnership  property  or  assets  existing  as 
between  themselves  alone. 

The  following  cases  in  order  of  states  declare 
this  doctrine:  Pierce  v.  Pass,  1  Port.  (Ala.)  282  (1834); 
Reynolds  v.  Johnson,  64  Ark.  449  (1801);  Embry 
V.  Lewis  (Ark.)  18  8.  W.  Bep.  m  OBBS);  Sick- 


See  also  30  L.  R.  A.  604;  31  L.  R.  A.  470:  34  L.  R.  A.  604;  40  L.  R.  A.  297. 
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CASE  certified  by  the  St  Louis  Ck>iirt  of  Ap- 
peals for  the  opinion  of  the  Supreme  Court 
In  an  appeal  by  dairaant  from  a  Judgment  of 
the  Circuit  Court  for  Pike  County  disallowing 
a  claim  filed  against  the  assets  of  the  insolvent 
firm  of  Edwards  &  Wigginton,  in  the  hands 
of  an  assignee  for  creditors.    BBwned* 

The  facts  are  stated  in  the  opinion. 

Mesgrs.  Ta,gg  A  Ball,  for  appellant: 

The  execution  of  the  note  to  McCune,  and 
also  the  note  to  Calyin  Wigginton,  on  the  first 
of  July,  1889,  waa  in  each  case  a  "noyation," 
and  in  the  absence  of  any  fraudulent  intent 
stands  upon  the  same  footing  exactly  as  if 
these  two  debts  had  been  actually  paid  with 
money  or  property  belonging  to  the  firm. 

Sexton  y.  Anderaan,  96  Jiio.  878. 


JfewTf .  J.  D.  Hostattar,  E.  ^ 
and  Eben  Riehardst  forreapondents: 

Creditors  of  an  insolyent  partneiBlilp  havi 
an  equitable  right  to,  or  a  quasi  lien  apon,  the 
assets  of  the  firm  aa  against  crediton  of  the  m- 
dividual  partners. 

Dunniea  v.  OUnkaedlu,  78  Mo.  600;  fierfm 
T.  Andermm,  95  Mo.  878;  Fhdm  y.  McNcei^, 
86  Mo.  564, 27  Am.  Rep.  878;  MundU^  y.  Far- 
ris,  108  Mo.  78,  Id  L.  R.  A.  264. 

The  making  of  these  firm  notes  amounted  to 
withdrawing  firm  property  from  firm  crediton 
to  the  use  of  members  of  the  firm,  which  can 
only  be  done  when  ample  property  is  left  to 
satisfy  firm  liabilities. 

Ooodbar  v.  Oarj/,  4  Woods,  C.  C.  888;  WO- 
$fm  V.  Boberfon,  21  N.  Y.  587;  Menagh  y. 


man  y.  Abemathy,  14  Oolo.  174  (1S89):  Teal  ▼.  The 
Keely  Go.  86  Ga.  180  (1800);  BlliBon  y.  Luoas,  87  Ga. 
Wi  (1801);  Ladd  y.  Griswold,  9  lU. »,  40  Am.  Deo- 
440  (1847);  Hapffood  y.  Oorawell,  4B  El.  64,  96  Am. 
Deo.  610  a868):  Keith  y«  Fink,  47  Dl.  272,  276  (1868); 
Youn^r  y-  Oapp,  147  HI.  178  (1800):  Purple  ▼.  Far. 
ilngtOD,  119  Ind.  104, 190,  4  L.  R.  A.  586  (1880);  Dun. 
ham  y.  Hanna,  18  Ind.  270  (1862);  Oaae  y.  Bills,  4  Ind. 
App.  224  (1802);  Wloalow  y.  Wallace,  U0  Ind.  817,  1 
L.  B.  A.  170 a888):  Fishery.  SyferB,  100 Ind.  614,617 
0887);  Goudy  y.  Werbe,  117  Ind.  164. 16^  8  L.  B.  A. 
114  (1880);  Klstner  y.  SiDdlinirer,  88  Ind.  114.  117 
(1870);  Sobaeffer  y.  Fithian,  17  Ind.  4B8,  4B8  (1861): 
Holland  y.  Fuller,  18  Ind.  106  (18S0);  Weyer  y.  Thorn- 
burgh,  16  Ind.  124  (1860);  MoDonald  y.  Beach,  2 
Blaokf.  66,  68  (1827);  Frank  y.  Peters,  9  Ind.  848 
(1857);  Jewett  y.  Meeoh,  101  Ind.  280  (1886);  Ma- 
Quoketay.  Willey,  86  Iowa,  828,  880  (1872);  George 
y.  Wanisley,  64  Iowa,  175  (1884);  Smith  y.  Smith,  87 
Iowa,  06  (1806);  Poole  y.  Seney,  06  Iowa,  602  (1885); 
Woodmansie  y.  Holoomb,  84  Kan.  85,  87  (1885); 
Jones  y.  Lusk,  2  Met.  (Ky .)  866,  801  (1860);  Hamilton 
y.  Hodffes,  80  La.  Ann.  1200  (1878);  (^Uey  y.  Weill 
47  Hd.  277  (1877);  Sandenon  y.  Stockdale,  11  Md. 
872, 678  a857);  Heineman  y.  Hart,  65  Mioh.  04  (1884); 
Hanoyer  Nat.  Bank  y.  Klein,  04  Miss.  141  (1886?; 
fiohmidlapp  y.  Canity  66  Miss.  607, 600, 30  Am.  Bep. 
680  (1818);  Beyburn  y.  Hitohell,  106  Mo.  865, 878, 874, 
896  (1801);  TUford  y.Bamsey,  87  Mo.  668,  665  (1806); 
Noble  y.  Miley,  20  Mo.  App.  800  (1806);  Sexton  y. 
Anderson,  86  Mo.  878. 881  (1888);  National  Bank  of 
the  Metropolis  y.  Sprag ue,  20  N.  J.  Bq.  18, 80  (1860); 
Menaffh  y.  Whitwell,  62  N.  Y.  140, 158.  11  Am.  Bep. 
088  (1878);  Klrby  y.  Sohoonmaker,  8  Barb.  Cti*  46, 40 
AoLDea  100  a848);  Wilson  y.  Bobertson,  21  N.  Y. 
087  (1860):  Heye  y.  BoUes,  88  How.  Pr.  266, 2  Daly. 
281  (1867);  Bernheimer  v.  Bindskopf,  116  N.  Y.  428, 
488  (1880):  Bansom  y.  Van  Deventer.  41  Barb.  807 
(1868):  Smith  y.  Howard,  20  How.  Pr.  121  (1869); 
Bortus  y.  Tisdall,  4  Barb.  671,  588  a848);  O'Nell  y. 
Salmon,  25  How.  Pr.  240,  261  a868);  Nordlinger  y 
Anderson,  128  N.  Y.  644,  548  (1800);  Van  Bossum  y. 
Walker,  11  Barb.  287  (1861):  Siffler  y.  Knox  Ck)unty 
Bank,  8  Ohio  St.  5U,  514  OSS»)\  Miller  y.  BstUi,  6  Ohio 
St.  608, 67  Am.  Deo.  805  (I860);  Wilcox  y.  Kelloirff,  11 
Ohio  St  894  (1842):  Sfeffel  y.  Ohidsey,  28  Pa.  270, 286.  70 
Am.  Deo.  124  (1857):  Donnelly  y.  Byan,  41  Pa.  806, 
810  (186^:  Todd  y.  Lorah,  75  Pa.  166  (1874);  Brooke  y. 
Eyans,  6  Watts,  200  (1886);  NcAile  y.  MoOlintook,  2 
Watts  ft  8.  IAS  (1841);  Purdy  y.  Powers,  6  Pa.  481 
a847):  Graeff  y.  Hitchman,  5  Watts,  454  a886);  Gkd- 
laffher  y.  First  Nat.  Bank  (Pa.)  6  Cent.  Bep.  726, 
128  (1886):  Tanner  y.  Hall,  1  Pa.  417  a845):  Pepper  y. 
Peck,  17  B.  L  66  (1800);  Jones*  Oase,  1  Oyert.  465 
(1800);  Garyer  Gin  9c  Maoh.  Co.  y.  Brannon,  85  Tenn. 
712  (1887);  Tompkins  y.  Woodyard,  6  W.  Ya.  XL6, 
220  (1872);  Haben  y.  Harshaw,  40  Wis.  879  a880);  Re 
Kahley,  2  Bias.  888. 4  Nat.  Bankr.  Beff .  878, 879  (1870); 
Goodbar  y.  Oaxy*  18  Vad.  Bep.  810,  4  Woods,  a  a 
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068  (1882);  Oofflo  y.  Day,  84  Fed.  Bep.  687  (1868);  Huli. 
kamp  y.  Moline  Wagon  Oo.  121  U.  8.  810,  80  Lb  e^ 
971  (18S7i:  Oase  y.  Beaure^rd,  99  U.  S.  124,  25  I» 
ed.  371  (1879);  Re  Lane,  2  Low.  DecL  838,  10  Nat 
Bankr.  Beir.  185 (1874);  A6  0aton,26U.  C.  aP.aol^ 
811  0876);  ffz  parte  Peele,  6  Yea.  Jr.  601  (1802). 

It  would  appear  that  the  decisioos  haye  gone 
eyen  further,  and  altfaou8:h  not  -voanlroons.  the 
welRbt  of  authority  would  seem  u>  be  that  men 
insolyenoy,  where  no  actual  fraud  Interyenes,  will 
not  depriya  the  partners  of  their  legal  oontzol  oyer 
the  property  and  their  right  to  dispose  of  the  same 
as  they  may  choose,  and  that,  where  the  separate 
creditors  purchase  from  the  firm  in  good  faitii,  and 
the  indlyidual  indebtedness  is  a  fair  pricejfor  the 
property  purchased,  such  parchase  cannot  of  itself 
be  held  fraudulent  as  agahut  the  general  crediton 
of  the  firm.  Bllison  y.  Lucas,  87  Qr9u  228  (1801); 
Woodmanaie  y.  Holoomb,  84  Kan.  86  (1886).  And  see 
Bernheimer  y.  Bindskopt  110  N.  Y.  428, 488  (18B«, 
imfra. 

The  power  of  partners  to  dispose  of  the  firm 
property  is  unlimited,  except  as  controlled  by  the 
statutes  against  yoluntary  conveyances  in  fraud  of 
creditors  and  the  bankrupt  laws.  Wiggins  y. 
Blackshear  (Tez.)  24  S.  W.  Bep.  918  (1808). 

So  that  such  a  creditor  will  take  the  property 
discharged  of  any  claim  or  equity  of  the  partnenhip 
creditors.  Uapgoody.  Comwell,  48  HL  04.O6Aol 
Dec.516a868). 

This  has  been  held  to  be  so  eyen  though  tbs 
firm  may  be  unable  to  pay  all  the  partncTShlp 
debts.  Bllison  y.  Lucaa,  87  Ga.  228  (UOl);  Marks  t. 
Hill,16Gratt.400a860). 

And  though  the  firm  Is  insolyent  Tat  the  time  it 
enters  into  the  contracts  Bernheimer  y.  Binds- 
kopf  ,  116  N.  Y.  438,  488  (1880). 

If  sunh  contract  is  legal  and  there  is  no  actual 
fraud.  It  is  enforceable  against  the  linn,  and  it 
cannot  therefore  be  fraudulent  If  firm  ptopectj 
is  applied  in  Its  payment.   IMd. 

But  before  a  firm  can  be  held  responsible  for  tlis 
Indlyidual  debts  of  a  partner  there  must  be  proof 
of  the  authority,  or  of  the  adoptloa  or  ratltlcatioo 
of  such  indebtedness  Tompkins  y.  Woodyard,  S 
W.Ya.  210,  220  (1872). 

There  must  be  assent  apon  the  part  of  the  other 
partners.  Bdwards  y.  Bntwisle,  2  Mackey,  41,  n 
(1888):  Garter  y.  Beaman,  0  Jones,  L.  44  (1856). 

Knowledge  alone,  howeyer,  wOi  not  be  aufHoieot 
to  bind  the  other  member  or  members  of  the  fins, 
especlaUy  where  the  kidlyldQal  creditor  is  bdmr 
regularly  charged  on  tbe  books  of  the  firm  end 
there  Is  no  assumption  thereof  upon  the  books  by 
the  Indlyidual  partner.  Todd  y.  Loiab,  75  Pa.  10 
a874). 

The  power  of  disposition  oyer  their  property  tB> 
herent  In  eyery  partnership  Is  as  nnUmltad  ss  that 
of  an  Indlyidual,  andthaius  dlqpoMsiidi  iBtkeflrm 
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Whxtwdl,  8d  N.  T.  146,  11  Am.  Rep.  688; 
Kdih  y.  Fink,  47  111.  372;  PriUskeU  t.  PoOock, 
e2  Ala.  169. 

Burgesflt  </•»  delivered  the  opinion  of  the 

court: 

This  cftse  was  certified  to  this  court  from 
the  St.  Louis  court  of  appeals  for  the  reason 
that  one  of  the  judges  of  that  court  was  of 
the  opinion  that  the  decision  filed  in  that 
court  was  in  conflict  with  the  decision  in 
the  case  of  Sexton  y.  Andenon,  95  Mo.  878. 

The  opinion  of  the  court  of  appeals  is  re- 
ported in  47  Mo.  App.  807.  The  statement 
of  Thompson,  «/.,  of  said  court.  Is  as  follows : 

**John  McCnne  presented,  for  allowance 
against  the  assigned  estate  of  the  partnership 


firm  of  Edwards  &  Wig^inton,  a  promissory 
note  made  by  said  firm'  on  the  first  day  of 
July,  1889,  for  $2,000,  payable  one  day  after 
date  to  his  order,  and  bearing  interest  from 
date  at  the  rate  of  8  per  cent  per  annum. 
Calvin  Wigginton  also  presented  a  note 
of  the  same  date  and  tenor,  for  the  sum  of 
$1,926.  The  assignee  allowed  both  of  these 
notes,  and  oertain'other  creditors  of  the  firm 
appealed  to  the  circuit  court.  The  circuit 
court  disallowed  the  notes,  and  from  its 
iudgment  disallowing  the  note  in  favor  of 
McOune  this  appeal  is  prosecuted.  The  case 
was  by  consent  of  parties  submitted  to  the 
court  without  a  Jury,  and  no  declarations  of 
law  were  asked  or  given. 
It  appeared  in  evidence  that  the  partner- 


All  the  members  co-operatlnflr,  can  only  be  cod- 
trolled  by  the  same  coDsideratioDs  that  impoee  a 
liability  upon  the  acts  of  an  individual  owner, 
oamely,  that  it  sliall  not  be  used  for  fraudulent 
purposes.  Sohmldlapp  t.  Currie,  65  Hias.  697. 100, 
aO  Am.  Rep.  530  (1878). 

Tbe  honesty  of  the  transaction  most  be  strictly 
proved:  the  valuable  consideration  and  the  bene- 
fit to  the  partnership  must  be  shown.  Keith  v. 
Fink,  «7  Dl.  272  (1868). 

Tbe  individual  indebtedness  is  a  sufficient  con- 
sideration to  support  the  payment,  and  the  credit- 
or becomes  vested  with  tbe  money  or  property  so 
appropriated  to  him.  Coffin  v.  Day,  84  Fed.  Sep. 
«87  (1868). 

The  fact  that  a  creditor  surrendered  a  demand 
note  which  he  mlffht  have  enforced  at  any  time, 
and  took  in  its  place,  with  the  consent  of  all  tbe 
parties,  tbe  note  of  the  firm  not  due  until  the  end 
of  the  year,  would,  in  the  absence  of  a  flndlnjr  that 
the  firm  was,  at  the  time  of  flri  vingr  the  new  note.  In- 
eolvent,  or  that  the  change  was  made  for  a  fraudu- 
lent purpose,  constltue  a  srood  consideration  for  tbe 
note  of  tbe  firm.  Mordlinger  ▼.  Anderson,  128  N. 
T.  544. 548  (1880);  National  Bank  v.  Place,  80  N.  Y. 
444  (1881). 

Money  loaned  to  the  partners  individually,  and 
toy  them  put  in  the  business  as  part  of  the  capital, 
constitutes  a  valid  consideration  to  support  a  Judg- 
ment confessed  by  them,  and  therefore  a  sufficient 
assumption  of  tbe  debt,  the  bona  fides  of  tbe  trans- 
action being  a  question  of  fact  for  the  jury.  Rose 
▼.  Keystone  Shoe  Oo.  18  W.  N.  C.666,  668  a886). 

The  assumption  of  tbe  payment  of  tbe  del>t  of 
a  partner  who  had  a  peculiar  experience  in  the 
business  and  who  desired  to  retire  upon  considera- 
tion of  his  continuing  in  tbe  firm,  is  upona  suffl- 
elent  consideration.  George  v.  Wamsley,  64  Iowa, 
175  a8B4). 

In  Ttumer  v.  Jaycoz,  40  N.  T.  470  (1800),  the  firm, 
prior  to  its  assignment,  bad,  upon  good  consider- 
ation, agreed  and  assumed  liability  of  tbe  debt 
which  originally  was  not  a  firm  liability,  and  the 
court  therefore  distinguished  it  from  the  ease  of 
Bcbiele  v.  Healy,  10  Daly,  tt  (1881),  as  in  tbe  latter 
case  there  was  no  assumption  oatslde  of  tbe  pref- 
erence given  by  the  firm  assignment. 

A  bin  given  by  the  firm  oonstitutes  sneh  a  prom- 
ise, and  is  an  expreas  undertaldng  on  the  part  of 
the  firm  upon  sufflolent  consideration  to  pay  out 
of  the  partnership  assets,  and  from  such  time  the 
debt  becomes  a  partnership  one.  Siegel  v.  Ohidseyt 
t8  Pa.  270, 285,  70  Am.  Dea  124  (1807). 

In  tbe  above  ease,  however,  the  court  did  not 
consider  tbe  case  as  one  of  the  apiAicatlon  of  part- 
nership effects  to  tbe  private  debt  of  one  partner 
of  the  firm,  but  as  the  honest  and  fair  assumption 
by  the  firm  of  a  debt  created  for  its  benefit  See 
this  case,  in/ro,  head  IL 

But  in  Ooodenow  v.  Jones,  76  DL  48  0874),  no  ao- 
»  L.K  A. 


tlon  lay  by  the  creditors  of  such  partner  against 
the  firm,  upon  an  agreement  made  by  the  partners 
i!nler  se,  to  assume  a  contract  made  by  one  of 
them  prior  to  tbe  partnership,  such  creditor  not 
being  a  party  to  the  agreement,  and  for  the 
further  reason  that  before  such  creditor  can  sue 
thereon  he  must  show  a  new  consideration  and  a 
release  of  the  orisrinal  debtor. 

So  tbe  burden  is  upon  tbe  creditor  to  prove  that 
the  firm  assumed  the  responsibility  or  liability  of 
the  partner's  debts.  Fsrwell  v.  St.  Paul  Trust  Co. 
46  Minn.  485  0801);  Mauldln  v.  Branch  Bank,  2  Ala. 
602(1841). 

The  promise  of  a  firm  to  pay  the  debt  may,  how- 
ever, be  proved  by  parol  evidence.  Hamilton  v. 
Hodges,  80  La.  Ann.  1280  (1878). 

Yet,  upon  an  action  to  subject  a  firm  to  the  mdl- 
vldual  debts  of  a  partner,  upon  the  ground  that 
they  had  been  assumed  by  tbe  firm  under  written 
articles  of  partnership,  it  is  not  permissible  for  a 
surviving  partner  to  testify  to  an  alleged  oral  un- 
derstanding between  himself  and  his  deceased 
partner  that  the  firm's  assumption  of  suoh  debt 
was  limited  to  a  particular  demand,  the  same  be- 
ing plainly  in  violation  of  tbe  general  principle  of 
law  that  a  written  instrument  cannot  be  varied  by 
parol  evidence,  although  tbe  rule  does  not  apply 
between  tbe  parties  to  the  instrument  and  a  stran- 
ger, such  exception  being  so  only  when  the  latter 
asserts  a  right  Independent  of,  and  not  growmg 
out  of,  the  instrument,  or  when  the  right  asserted 
does  not  originate  in  the  relations  established  by 
the  instrument.  Splngam  v.  Bosenfeld,  4  Mlso. 
628  0808). 

The  rule  that  the  separate  debt  of  a  partner  can- 
not  be  paid  out  of  tbe  partnership  estate  until  all 
the  debts  of  the  firm  are  discharged,  does  not  ap- 
ply until  the  partners  cease  to  have  a  legal  right 
to  dispoee  of  their  property  as  they  please,  and  is 
applicable  only  when  the  principles  of  equity  are 
brought  to  interfere  In  tbe  distribution  of  the 
partnership  property  among  the  creditors,  such 
principles  operating,  not  only  on  the  property  re- 
mainlng  in  the  pooooasion  of  the  partners,  but  em- 
bracing all  that  has  been  fraudulently  disposed  of, 
not  extending,  however,  to  such  as  have  been 
previously  transferred  in  good  faith.  McDonald 
V.  Beach,  2Blaokf.  66, 58  (1827):  Schaefler  v.  Flthlan, 
17  Ind.  468, 468  (1861);  Holland  v.  Fuller,  18  Ind.  105 
(1860);  Weyer  v.  Thomburgb.  15  Ind.  124  0860^: 
Frank  v.  Peters,  0  Ind.  M8  (1867). 

As  tbe  equity  of  the  firm  creditors  is  a  derivative 
one  arising  out  of  the  principles  of  subrogation, 
entitltag  them  to  enforce  the  equittes  subsisting 
between  the  partners  so  long  only  as  the  right  of 
any  of  the  partners  has  not  been  waived.  Purple  v. 
Farrtngton,  UO  Ind.  164. 170, 4  L.  B.  A.  686  (1880). 

So  tbe  members  of  a  firm  may  estop  themselves. 
by  their  conduct,  from  elalming  that  an  Indebted- 
ness to  the  firm  has  not  been  satisfied  by  payment 
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■hip  film  of  Edwards  &  Wiffginton  waa 
founded  in  March,  1S89,  and  maae  an  assign- 
ment for  the  benefit  of  its  creditors  in  July, 
1890.  The  business  was  a  retail  grocery 
store.  The  basis  of  the  business  was  a  stock 
in  trade  owned  by  the  appellant,  McCune, 
which  McCune  sold  to  Edwards,  in  1887,  for 
$2,600.  When  Edwards  took  Wigginton 
in  as  a  partner,  in  March,  1889,  the  stock 
was  invoiced  at  between  $3,800  and  $3,400. 
They  were  to  be  equal  partners,  and  the  ar- 
rangement was  such  that  Wigginton  pur- 
chased a  half  interest  in  the  stock  in  trade 
and  business  for  $1, 626,  and  then  each  partner 
put  into  the  business  in  cash  the  sum  of  $300. 
The  indebtedness  of  Edwards  to  McCune 
was  originally  evidenced  by  three  unsecured 
promissory  notes,  maturing  respectively  in 


six,  twelve,  and  eighteen  months  from 
date.  Edwards  had  borrowed  other  money 
of  McCune,  and  had  made  such  payments 
that,  on  the  first  of  July,  1889,  the  indebted- 
ness of  Edwards  to  McCune  stood  at  $2,000. 
The  $1,926  that  Wigginton  put  into  the 
firm,  as  above  stated,  was  entirely  borrowed 
from  his  father,  Calvin  Wigginton.  Of  this, 
$900  was  in  a  note,  due  one  day  after  date 
and  bearing  interest  at  the  rate  of  1  per  cent 
per  annum ;  $500  was  in  a  like  note,  and  the 
rest  not  evidenced  bv  any  note.  Thus  it 
was  that  the  interest  of  each  partner  consisted 
entirely  of  borrowed  capital ;  that  Edwards 
still  owed  this  claimant,  McCune,  $2,000 
for  his  Interest  in  the  partnership  capital 
and  business,  and  that  Wigginton  fw  his 
interest  therein  owed  his  father  $1,926.    We 


of  a  debt  due  from  one  of  the  members.  Noble  v. 
Hlley,  20  Mo.  App.  800  (1686). 

A  subsequent  expreesion  bj  a  partner  that  the 
money  ougbt  to  be  paid,  and  a  suggestion  as  to  the 
wasrs  and  means  of  ratelng  the  money  for  that  pur- 
pose, are  evldenoe  that  the  debt  of  one  partner  has 
been  amumed  by  the  firm.  Niohols  v.  English,  8 
firewst.  (Pa.)  200  (1800). 

The  aesumption  of  suoh  debts  may  form  the  sub- 
ject of  a  valid  set-off  against  the  firm  daim,  for, 
however  foreign  to  the  ooDcemsofthe  partner- 
ship the  subject  of  the  account  may  be,  if  it  is 
established  ithat,  by  the  consent  of  a  partner,  it  is 
agreed  to  be  paid  out  of  the  elfeots  of  the  firm,  or 
that  the  goods  in  the  account  sued  upon  were  de- 
livered by  the  assent  of  the  partner,  either  express 
or  implied,  in  either  event  such  an  account  would 
be  the  subject  of  a  set-off.  Pierce  v.  Pass,  1  Port. 
(Ala.)  23S  (1834). 

Demands  against  individual  members  of  a  Arm 
may  be  set  off  against  demands  of  the  firm,  if  the 
course  of  dealing  of  the  firm  in  receiving  such  de- 
mands in  payment  is  uniform,  and  so  notorious 
that  individuals  dealing  with  them  must  be  sup- 
posed to  have  had  reference  to  it  in  their  trans- 
actions with  the  firm.  Bvemgblm  v.  Ensworth, 
7  Wend.  8S6  (1881). 

And  if  the  agreement  to  set  off  a  debt  due  to  the 
firm  against  a  debt  doe  from  one  of  the  copartners 
is  executed,  an  action  cannot  be  maintained  in  the 
name  of  the  firm  for  the  debt,  even  if  it  has  been 
fraudulently  discharged  by  one  of  the  copartners. 
Pepper  v.  Peck,  17  R.  L  55  (1800);  Williams  v.  Brim- 
hall.  18  Gray,  488  (1868);  Homer  v.  Wood,  11  Cush. 
62  (1853). 

It  has,  however,  been  held  that  the  individual 
debt  of  a  partner  ought  not  to  be  paid  out  of  the 
property  of  the  firm  by  the  process  of  set-off. 
Pierce  v.  Pass,  supra.  See  also,  as  to  set-off, 
CHiurchill  v.  Bowman,  80  yt.618  (1800),  infra,  head 

rv. 

That  the  disposition  results  in  the  pajrment  of 
one  bona  fide  debt  to  the  exclusion  of  another 
creditor,  whose  demand  is  equally  meritorious,  is 
of  no  consequence.  WInslow  v.  Wallace,  116  Ind. 
817,  827,  IL.  R.  A.  178  a888). 

No  legator  equitable  right  of  the  joint  creditors 
Is  violated  thereby.  Sigler  v.  Knox  Oounty  Bank, 
80hioSt.511,518(]b58). 

Unless  it  appears  that  there  is  not  enough  part- 
nership property  to  satisfy  both  the  firm  and  indi- 
vidual creditors,  copartnership  creditors  wiU  not 
be  heard  to  complain  of  the  application  of  firm 
assets  to  the  payment  of  the  individual  debts  of 
the  members  of  the  concern.  De  Caussey  v.  Bail  v. 
67  Tex.  665,  680  (1882);  Roarers  v.  Nlchol«.  20  Tex.  7^ 
(1868);  Washburn  v.  Bank  of  Bellows  Falls.  19  Vt.  278 
(1847);  Hubbard  v.  Curtis,  8  Iowa,  1,  74  4m.  Dec. 
80  L.R  A. 


288  asSO);  Stont  v.  Fortner,  7  Iowa,  188  (1808); 
Oriffith  V.  Buck,  18  Md.  IQS  (1850). 

The  power  of  a  firm  to  so  dispoee  of  the  prop- 
erty has  been  held  not  limited  to  cases  wherein  it  is 
shown  that  theur  assets  for  the  time  being  are  tn- 
sutnolent  to  discharge  their  llabilitlea.  Blgler  v. 
Knox  Oounty  Bank,  supra. 

For  the  reason  that  the  question  is  merely  one  of 
power  in  the  partners  to  dispose  of  and  appro- 
priate their  joint  assets.   JMd. 

So  a  note  given  with  the  express  assent  of  all  the 
partners,  and  with  the  understanding  that  the  loan, 
although  an  individual  one,  is  made  on  the  credit  of 
the  firm,  becomes  a  partnership  debt  as  effectually 
as  if  the  money  were  applied  to  the  purposes  of  the 
firm.    Tilfordv.  Ramsey,  87  Mo.  563. 565  (1866). 

And  a  note  given  m  renewal  thereof  will  bind 
the  firm,  the  giving  of  the  new  note  being  but  an- 
other mode  of  payment,  the  time  gained  thereby 
being  to  the  advantage  of  the  firm  rather  than  to 
the  private  use  and  benefit  of  the  Individual  pari> 
ner.    Ibid. 

So  the  exchange  by  the  separate  oredltor  of  one 
partner  of  some  of  suoh  partner*B  notes  for  notes 
of  the  firm  more  than  four  months  before  the 
firm*s  bankruptcy  will  bind  the  firm  creditors  when 
not  made  in  contemplation  of  bankruptcy.  As 
Lane, 2Low.  Dec. 888, 10  Nat.  Bankr.  Beg.  185(1874>. 

In  Hamilton  v.  Hodges,  80  La.  Ann.  1290  (1878). 
the  note  purported  to  be  signed  by  the  firm,  and 
also  by  one  of  the  members.  The  executor  of  thede- 
ceased  partner  contended  that  the  note  waa  signed 
by  the  deceased^  brother  without  his  knowledge 
or  consent,  for  an  old  indebtedness,  accruing 
partly  before  and  partly  after  the  partnership,  not 
inuring  to  the  benefit  of  the  partnership,  the  con- 
tracting of  the  Indebtedness  being  unauthorised. 
The  court  held  that  ordinarily  a  partnership  could 
not  be  held  responsible  for  the  individual  debts  of 
a  partner  merely  by  reason  of  an  agreement  be- 
tween the  partner  and  his  creditor,  where  there 
was  no  authority  shown,  or  the  agreement  was  not 
ratified  by  the  partner,  or  the  partnership  was  not 
benefited  by  the  transaction. 

The  books  of  the  firm  containing  entries  of  such 
a  transaction  of  the  partners  are  evidence  against 
the  firm.    Perry  v.  Butt,  14  6a.  600, 706  (1854). 

By  suoh  assumption  the  individual  UabUity  of  a 
partner  for  the  firm  debts  is  not  tocreased.  Bogev- 
eau  V.  Gueringer,  14  La.  Ann.  488  (1850). 

Yet  the  courts  have  intimated  a  dissent  from  a 
doctrine  which  would  prove  that,  when  partner- 
ship assets  are  diverted  to  the  payment  of  the 
separate  debts  of  an  individual  partner  by  a  ood- 
current  act  of  all  the  partners,  the  partnership 
creditors  are  without  remedy  in  law  or  m  equity, 
although  such  doctrine  has  derived  muoh  support 
trom  the  laoguajie  of  text-wrlteis  and  in  some 
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proceed  on  the  Tlew  that  what  each  partner 
had  thus  severally  borrowed  to  purchase  his 
isteiest  in  the  business  was  an  individual, 
and  not  a  partnership,  debt. 

''The  firm  seems  to  have  lost  monejr  almost 
from  tile  stark  and  McCune,  becoming  un- 
easy, requested  Edwards  to  take  up  the  in- 
dividual  notes  of  Edwards,  held  by  McCune 
with  the  note  of  tlte  firm.  At  the  same  time 
Wigginton,  Br.,  thought  that,  if  McCune 
was  ffoing  to  have  firm  paper  for  the  indi- 
vidual note  of  Edwards,  he,  Wigginton,  6r., 
ought  to  have  firm  paper  for  what  was  due 
him  from  his  son,  as  already  stated.  It  was 
accordinglv  arranged  between  the  partners 
and  these  individual  creditors  respectively, 
that  the  two  creditors  should  have  firm  pa- 
per ;  and  on  the  first  day  of  July,  1889,  the 


firm  executed  its  note  to  McCune  in  settle- 
ment of  the  individual  notes  of  Edwards, 
and  also  its  note  to  Wisrginton,  Sr.,  in  set- 
tlement of  the  individual  debt  of  Wiggin- 
ton, Jr.,  to  him. 

*'The  testimony  leaves  no  room  to  doubt 
that  this  was  done  in  contemplation  of  a  pos- 
sible suspension,  and  the  avowed  purpose  of  it 
was  to  put  these  individual  creditors,  in  the 
event  of  a  suspension,  on  an  even  footine 
with  firm  creditors.  Edwards  testified :  *It 
was  this  way :  I  had  a  great  deal  of  sick- 
ness and  bad  lost  on  grain  I  had  bought,  and 
McCune  insisted  on  some  plan  of  securing 
him.  He  was  willing  to  aid  us,  tide  over 
our  difficulties,  if  in  any  way  to  make  him- 
self safe— to  take  Joint  note  for  the  firm's 
note.    I  spoke  to  Wigginton,    my  partner. 


cases  of  ^dges,  tat  Is  in  principle  InoonsisteDt 
with  numerous  cases.  Nicholson  v.  Leavitt,  4 
€andf .  258, 80ft,  807  (18G0). 

The  firm  must  be  solvent  and  have  sufBolent 
pvopertj  lemalniDff  to  pay  partnership  debts. 
GlemeDts  v.  Jessup,  8B  N.  J.  Bq.  669, 978  (1888).  But 
eee  Blltoon  ▼.  Lucas,  87  Ga.  888  a891). 

And  a  proposition  made  by  a  partner  trylnsr  to  ool- 
leot  a  Arm  debt,  in  the  form  of  an  agreement  made 
by  hJs  copartner  tor  pay  men  t  of  his  individual  debt, 
will  not  amount  to  an  assumption  of  such  debt  or  a 
JWtUloatlon  of  sooh  partner's  act.  unless  accepted. 
Hurt  V.  Clarke,  68  Ala.  18, 28  Am.  Rep.  761  (1876). 

If  a  member  of  a  firm  borrows  money  on  hisown 
aoooont  and  credit  Is  given  to  him,  the  fSct  that 
the  money  Is  afterwards  applied  to  the  purposes 
of  the  firm  wlU  not  render  the  firm  liable,  neither 
will  a  subflequent  admisrion  by  one  of  the  mem- 
ben,  after  dissolution,  bind  the  others.  National 
Bank  of  Ctommeroe  v.  Header,  40  Minn.  826  (1888). 

Under  the  Pennsylvania  Statute  of  March  81, 
1886  (Pamphlet  Laws,  148)/ln  the  case  of  a  limited 
partnership,  it  is  unlawful  for  a  general  partner  to 
assume  the  debt  created  by  a  special  partner  fOr 
money  which  he  pays  into  the  firm  as  his  oontribo- 
tfon,  such  transaction  being  without  coDslderation, 
airalnst  public  policy,  and  contrary  to  the  pro- 
vislODS  of  the  statute.  Coffin^  App.  108  Pa.  280, 
»6(1884). 

And  therefore  in  such  cases  judgments  and  exe- 
cutions Issued  upon  notes  so  given  by  the  partners 
will  be  void.   Jbfd. 

When  a  firm  claim  is  bona  fide  settled  by  pay- 
ment of  the  individual  debt  of  one  of  the  partners. 
It  operates  as  an  accord  and  satisfaction  of  the 
«lalm  of  the  firm,  and  is  in  substance  the  same  as 
though  the  debtor  paid  his  debt  to  the  firm  in 
money  which  the  individual  partner,  with  the  con- 
sent of  his  partners,  then  drew  out  on  his  own  ac- 
count and  applied  to  the  payment  of  his  own  debt. 
Pepper  v.  Peck,  17 B.  L66  a80()). 

The  qnestion,whether  or  nota  copartner  has  given 
Ills  consent  or  authority  to  the  application  of  parU 
nershlp  funds  to  the  payment  of  the  private  debts 
of  a  partner,  is  for  the  jury.  Johnson  v.  Crldhton, 
MMd.l06.118(1881>. 

And  the  contraet  and  the  extent  of  it  are  a  mat- 
ter exclusively  fOr  the  eonsideratton  of  the  Jury. 
Koble  V.  M*Glintook,  8  Watts  ft  &  168  a84D. 

Hie  laot  that  other  transactions  of  the  same  kind 
have  been  approved  of  by  the  objecting  partner, 
that  he  knew  of  the  contract  and  made  no  objeo- 
Cion;  that  he  indicated  his  approbation  bywords  or 
actions  and  feiled,wlth1n  a  reasonable  time,  to  make 
known  to  the  persons  fnterested  that  the  firm  were 
not  responsiblB,—exe  proper  questions  to  go  to  the 
Jury  on  theqnesllon  of  the  assent  on  the  part  of  the 
partner.  VesgosoK  v.  Shepherd,  1  Sneed,  2BA  (1868). 
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IL  2%e  question  cf  inaolveney. 

The  validity  of  the  transaction  depends  upon  the 
question  of  the  solvency  or  insolvency  of  Uie  firm 
at  the  time  of  tbe  assumptloo  of  such  debt,  no  mat- 
ter whether  It  be  in  the  ordinary  manner  by  agre^ 
ment,  by  provision  in  a  deed  of  assignment  exe- 
cuted by  the  firm,  or  by  any  other  means. 

As  a  general  rule,  if  the  firm  is  Insolvent  the  part- 
nership property  cannot  be  taken  for  the  payment 
of  the  iBdlvldtial  debt  of  a  partner,  to  the  exclusion 
of  the  firm  creditors.  Boop  y.  Herron,  16  Neb.  73 
(1888);  Caldwell  v.  Bloomington  Mfg.  Go.  17  Neb. 
480  (1886);  Walsh  v.  Kelly,  48  Barb.  88,  87  How.  Pr. 
888(1864). 

Such  an  appropriation  will  not  relieve  the  prop- 
erty, while  in  the  hands  of  the  partners  themselves, 
from  the  equitable  priority  of  the  liens  of  the  Joint 
creditors.  Burtus  v.  Tisdall,  4  Barb.  671,  68S,  601 
(1648);  Fuller  Blectricai  Go.  v.  Lewis,  101  N.  Y.  874 
0886). 

The  rule  is  that  it  is  a  fraud  upon  the  firm  credit- 
ors for  an  insolvent  firm  to  apply  firm  property  to 
the  payment  of  the  debts  of  any  individual  part- 
ner. Bemhelmer  v.  Bindskopf .  116  N.  Y.  428,  488 
(1888);  Goodbar  v.  Oary«  16  Eed.  Bep.  816,  4  Woods. 
a  a  868  (1888n  Knauth  v.  Bassett,  84  Barb.  81,  86 
(1881);  Nordllnger  v.  Anderson,  128  N.  Y.  544,  548 
(180O);  Saunders  v.  BeiUy,  105  N.  Y.  12,  18.  68  Am. 
Bep.  472  a887);  Bansom  v.  Van  Deventer,  41  Barb. 
807  a868);  Hurlbert  ▼.  Dean,  2  Keyes,  97  (1865);  Kirby 
V.  Schoonmaker.  8  Barb.Gh.  46, 49  Am.  Dec.  160  (1848); 
Wilson  V.  Bobertson,  21  N.  Y.  687  a860);  Boblele  v. 
Healy,  10  Daly,  98,  61  How.  Pr.  ra  (1881):  0*Neil  v. 
Salmon,  25  How.  Pr.  246, 288  (1868). 

And  will  avoid  the  transaction.  Re  Sautholf  * 
Olson,  16  Nat  Bankr.  Beg.  18U 184  (1877). 

A  transfer  of  partnership  property  by  a  firm  to 
an  Individual  creditor  in  payment  of  an  anteoedent 
debt  with  a  knowledge  of  such  design  will  not  en- 
able such  creditor  to  hold  the  property  discharged 
from  the  equitable  Hen  of  the  partnership  creditocs. 
Bnrtus  v.  Tisdall,  4  Barb.  671, 688, 581  a84B). 

For  insolvent  partners  must  be  considered  as 
holding  their  joint  property  for  the  payment  of 
their  joint  creditors,  and  a  misappropriation  there- 
of is  deemed  in  fraud  of  the  implied  trust    IbUL 

It  is  in  elfect  a  gift  from  the  firm  to  the  partner, 
a  reservation  for  the  benefit  of  such  partner  or  his 
creditors  to  the  direct  injury  of  the  firm  creditors. 
Wilson  V.  Bobertson,  21 N.  Y.  587  (IB&Oli. 

An  Insolvent  copartner,  who  is  unable  to  pay  the 
debts  whioh  the  firm  owes,  is  guilty  of  a  fraud  upon 
the  joint  creditors,  if  he  authorises  his  share  of  the 
property  of  the  firm  to  be  applied  to  the  payment 
of  a  debt  for  which  neither  he  nor  his  property  is 
UaUe,  at  law  or  in  equity.  IMd.;  Kirby  v.  Schoon- 
maker, 8  Barb.  Ch.  48, 49  Am.  Dec  160  (1848);  Buchan 
V.  Sumner,  2  Barb.  C9i.  165, 47  Am .  Deo.  806  (1847). 
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about  it.  He  at  the  same  time  owed  hia 
father  a  like  amoant  or  very  near  it.  He 
insisted  that  he  would  want  to  secure  his 
father  as  well  as  John  McCune ;  so  we  mu- 
tually agreed  to  give  them  the  flrm*s  note  for 
the  amount  of  each  claim.  Both  of  these  notes 
were  gi yen  at  the  same  time. '  Further  on  Ed- 
wards testified :  *  We  ffave  a  firm  note  so  that, 
in  case  of  death  or  failure,  thej  should  share 
and  fare  like  other  creditors. '  On  the  same 
point  the  other  partner,  Wigffinton»  testifies : 
'We  saw  the  business  was  losing  moneys 
saw  no  prospect  of  times  gettins  better, 
owing  to  competition  on  each  side  of  ua, 
and  we  did  not  care  to  fayor  one  person  and 
not  others.  We  wanted  to  treat  everybody 
alike.'  When  the  firm  failed  some  six 
months  later,  its  liabilities,  including  these 


notes,  footed  up  to  about  $6,600;  its  assets 
were  inventoried  at  |8,149.96;  but  tlie  as- 
signee realized  onlv  the  sum  of  $770  from 
the  sale  of  the  entire  stock  of  goods  under 
order  of  the  court  at  public  auction,  and  bad 
succeeded  in  collecting  only  $70  of  the  $636 
due  the  firm  from  its  customers.  Of  these 
liabilities  about  $1,600  were  due  to  mer- 
chants from  whom  it  had  bought  goods. " 

1.  No  principle  of  law  is  better  settled 
than  that,  in  the  administration  of  an  insol- 
vent partnership  estate,  the  assets  of  tiie  firm 
must  be  applied  to  t^e  satisfaction  of  the 
firm  creditors  to  the  exclusion  of  the  credit- 
ors of  the  individual  partners.  Hundley  v. 
Farris,  108  Mo.  78,  12  L.  R.  A.  254;  FirH 
Nat.  Bank  v.  Ennneim^  97  Mo.  148.  and 
cited  in 


It  makes  no  dlfferenoe  whether  the  sale  of  the 
whole  of  the  effeots  of  an  Insoiveat  aopartDenhip 
upon  credit,  or  the  appUoatloD  of  the  partnerBhip 
effeoti  to  the  payment  of  the  Individual  debts  of  a 
partner,  is  acoomplJshed  by  the  creation  of  a  trust 
or  by  a  dlreot  lale  to  the  purohaaer,  the  effect  In 
both  oases  betnir  the  same,  namely  to  hinder  and 
delay  Uie  creditors,  that  which  would  be  fmndu- 
lent  In  the  one  form  being  equally  so  in  tiie  other. 
Buhl  V.  Phimps,  2  Daly,  4ft.  IS  (1B68). 

As  a  partnership  has  no  greater  right  to  use  Its 
property  to  secure  debts  not  Ita  own,  when  It  Is  in- 
solvent or  when  suoh  payment  or  giving  such  te- 
ourity  will  leave  it  Insolvent,  or  hinder  or  delay  ex- 
isting oredltois,  than  an  Individual  has  of  his  own 
separate  property.  Wiggins  v.  Blaohshear  (Tez.) 
SI  8.  W.  Bep.  918  (iXKix  Wilson  v.  Bobertson,  tujpra: 
Henagh  v.  Whltwell,  SB  K.  T.  140,  11  Am.  Bep.  S8B 
(ISTS). 

The  equity  of  the  firm  creditors  cannot  be  de- 
feated by  an  attempted  oonverston  of  the  assets  of 
the  firm  Into  the  Individual  assets  of  one  of  the  part- 
ners through  a  transfer  by  one  partner  of  his  Inter- 
est therein  to  the  other;  In  either  case  they  will  re- 
main as  much  the  firm  creditors*  assets,  which  can 
be  followed  and  taken  In  execution  by  firm  credit- 
ors until  they  fall  Into  the  hands  of  a  bona  fide 
pnrehaser.  Bulger  v.  Boss,  US  N.  T.  480, 486  (1800), 
sfllrmlng  88  Hon,  280  (1880). 

But  where  the  debts  are  fully  due  by  the  partners 
Individually,  the  mere  preference  of  Individual 
debts  over  partnenhlp  debts  is  not  such  a  fraud 
upon  the  latter  as  equity  will  relieve  against,  where 
the  firm  Is  not  Insolvent  or  the  act  is  not  done  In 
oontemplatlon  ot  Insolvency  in  order  to  give  an 
Improper  preference.  National  Bank  of  the  Me- 
tropolis v.  Spragne,  80  N.  J.  Bq.  18, 80  (1880). 

Xn  Snyder  v.  Lnnsf  ord,  9  W.  Ya.  228, 2S8  (107S).  It 
was  said  to  be  doubtful  whether,  the  partnership 
being  Insolvent  at  the  time  of  the  disposition,  and 
each  of  the  partners  members  of  the  firm,  and  such 
tsot  being  known  to  the  creditor  of  the  Individual 
partner,  the  disposition  of  such  property  made  with 
the  consent  of  all  the  partners  In  satisfaction  of  a 
debt  of  one  of  the  partners  would  be  held  vaUd 
against  the  partnership  eredltora. 

The  purohsse  by  a  creditor  of  the  firm  and  of  one 
Individual  partner,  with  the  consent  of  the  other 
partners,  bona  fide  and  at  a  fair  price,  of  property 
to  the  amount  of  such  joint  and  separate  indebted- 
ness. Is  not  psr  ss  fraudulent  as  against  the  firm 
eredltofB,  even  though  such  purchaser  has  knowl- 
edge of  the  Insolvency  of  the  firm,  in  the  popular 
ssBse  of  the  term.  BIgler  t.  KBoz  Oonnty  Bank,  8 
Ohio  St.  SU,  sis  (1888). 

It  has  been  held,  however,  that  mere  insolvency 
as  commonly  understood,  no  ftaod  In  fact  inter- 
vening, will  not  deprive  the  partners  of  their  legal 
control  over  the  property  and  their  right  to  sell 
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and  dispose  of  It  as  to  them  shaU  seem  just  anA 
proper.   IZHdA 

And  this  Is  BO  so  long  as  they  have  a  reasonable 
expectation  of  extricating  themselves.  MolOnne^ 
V.  Bosenband,  2S  Fed.  Bep.  786  a885). 

And  where  the  separate  creditors  purohase  fron 
the  firm  in  good  faith,  and  the  indlvldoal  Indebted- 
ness is  a  fair  price  for  the  property  purchased,  such 
pnrchsse  cannot,  of  itself,  be  held  fraudulent  sa 
against  the  general  creditors  of  the  trm.  Pepper 
V.  Peck,  17  B.  L  86  0800);  Woodmanale  v.  Holoomt^ 
84  Kan.  86. 87  (1886). 

If  it  only  appears  that  a  partnersblp  ia  embar- 
rassed,  that  fact  alone  will  not  be  suffldent  to 
avoid  a  conveyance  of  partnership  property  made 
by  such  trm  to  secure  a  particular  indebtedneai 
Day  V.  Wetherby,  20  Wis.  888  (IflTS). 

Simple  insolvency  without  stoppage  of  payment, 
without  an  assignment  or  any  Judicial  process,  does 
not  work  a  dissolution  of  the  partnenhlp  nor  dt»> 
vest  the  partners  of  their  dominion  over  the  parU 
nership  property;  and  although  they  may  not  make 
a  fraudulent  disposition  of  It,  they  may  confess 
Judgments  to  a  bona  fide  creditor,  even  though  It 
may  have  the  elTect  of  giving  him  a  preference 
over  other  creditors.  Siegel  v.  Cliidsey,  28  Pa.  270, 
70  Am.  Dec.  124, 12T(18S7),lnwhl<dicase  the  debt  a!u 
sumed  was  oriirlnally  that  of  one  partner. 

A  rule  which  would  hold  that  the  power  of  the 
partners  over  their  Joint  property  Is  to  cease  when- 
ever it  can  be  shown  that  the  assets  for  the  time 
being  are  tasuffldent  to  disoharge  their  liabUltles. 
would  be  productive  of  Inconvenlenoa,  Injustice, 
and  uncertainty.  The  true  rule  Is  that  the  power 
of  partners  to  make  such  disposition  Should  oease 
upon  the  Issuing  of  a  commlsBlon  of  insolvency,  but 
not  from  the  mere  Inability  at  the  time  to  pay  their 
debta,  the  simple  fact  that  a  man  may  be  Ineolvent 
in  the  particular  sense  of  the  word  not  depriving 
him  of  the  power  of  selling  his  property  by  a  bona 
fide  sale.  Sigler  v.  Knox  Oonnty  Bank.  8  Ohio  St. 
511, 618  (1866). 

Therefore  when  an  act  of  baokmptoy  has  been 
committed  or  a  oommission  of  Insolveocy  has  Issued 
against  the  firm,  the  partners  by  foroeof  tiie  stat- 
ute are  devested  of  all  power  In  and  oontrol  over 
the  joint  assets,  and  cannot  then  make  any  vaUd 
sale  or  appropriation  of  the  Joint  property,  which 
must  thereafter  be  maishaled  on  the  ordinary  rules 
in  equity,  and  In  suoh  a  ease  an  appropriation  of 
the  property  in  payment  of  the  private  debts  of  a 
partner  will  be  void.  Slilerv.lCnoKOoim^BBnk, 
S  Ohio  St.  811,  OS  (1888). 

After  an  not  of  bankruptey  partners  cannot 
pledge  their  effects  to  the  payoDentof  adebt  of  one 
of  their  membeia.  Bo  stated  in  Siegel  v.  Obldsey.  28 
Pa.  srs,  TO  Am.  Dee.  ItSOSBT),  aMMingh  tlie  point 
was  not  made  In  that  ease. 

If  an  Individual  evedltor  of  enaoC  the  nssmbsA 
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The  principle  we  think  equally  well  set- 
tled by  the  more  recent  decisions  of  this 
court,  MB  well  as  by  the  weight  of  judicial 
authority  in  other  Jurisdictions,  that  the 
assets  of  an  insolvent  firm,  before  dissolution, 
may,  with  the  consent  of  all  the  partners, 
be  applied  to  the  satisfaction  of  all  the  in- 
diviaual  debts  of  the  members  of  the  firm, 
when  done  in  good  faith.  SexUm  ▼.  Ander- 
Km,  95  Mo.  880;  Rgybum  ▼.  MitcheU.  106 
Mo.  865,  and  cases  cited  in  each;  Seaw'i 
Gom  ▼.  Thonuu  Bros.  107  Mo.  685. 

As  Pheipt  y.  McNedy,  66  Mo.  555,  27  Am. 
Rep.  878,  is  in  conflict  with  the  cases  last 
cited,  and  the  great  weight  of  authority,  it 
should  not  be  followed  and  is  overruled. 
J4»M$  y.  LtUk,  2  Met  (Ky.)  856;  Qiorge  y. 


Wamtiey,  64  Iowa,  175 ;  Seha^er  y.  FUhian, 
17  Ind.  468 ;  Kirby  y.  Schoanmaker,  8  Barb. 
Ch.  46,  49  Am.  Dec.  160 ;  Kennedy  v.  No- 
tional  Union  Bank,  28  Hun,  494 ;  Be  Ka?tley, 
2  Biss.  888 ;  Warren  y.  Farmer,  100  Ind.  598 ; 
Treniman  y.  StoarteeU,  85  Ind.  448 ;  Case  y. 
Beauregard,  99  U.  8.  119,  25  L.  ed.  870 ;  Pur- 
ple y.  FarringUm,  119  Ind.  164,  4  L.  R.  A. 
685 ;  Pepper  y.  Peek,  17  R.  I.  55 ;  Andenon 
y.  Norton,  15  Lea,  14,  54  Am.  Rep.  400; 
Euiskamp  t.  Molins  Wagon  Oo.  121  U.  8. 
810,  80  L  ed.  971 ;  (hjfin  y.  Day,  34  Fed. 
Rep.  687. 

In  the  case  at  bar  the  firm  notes  were  given 
in  satisfaction  of  indiyidual  debts  long  prior 
to  the  dissolution  of  the  partnership,  and  that 
transaction  cannot  be  declared  fraudulent  at 


of  sn  tuolvent  Ann,  knowtaw  of  the  fnsolveney, 
takes  a  transfer  of  firm  propertf  In  payment  of  liis 
individual  debt,  his  act  is  not  merely  a  violation  of 
an  equitable  right  of  the  firm  oreditOTS,  but  it  oon- 
■titutes  a  fraud  under  the  statute  of  Elizabeth,  the 
law  resrardlng  it  as  a  voluntary  transfer  made  to 
binder,  delay,  defeat,  and  defraud  firm  ereditora, 
and  therefore  void.  Bulirer  v.  Bosa,  119  N.  T.  4B0, 
106  (1880),  BiBrminsr  68  Hun,  28B  (188S);  Wilson  v. 
RobertBon,  21  N.  Y.  667  (1800):  Menaffb  y.  WhitweU, 
Be  N.  Y.  14a.  11  Am.  Bep.  68B  (1B73>,  and  Ex  parU 
Mayou,  4  DeG.  J.  M  8. 084  (1865). 

The  riirbt  to  the  priority  in  such  oases  is  as  it 
should  Ife,  for  the  benefit  of  the  partnership  ored- 
itoia,  and  oaonot  be  impaired  by  any  consideration 
having  reference  to  the  interest  of  the  partners  or 
their  individual  creditors.  Bnrtus  v.  Tisdall,  4 
Barb.  971, 600,601  (1848). 

The  purchase  from  a  partnership  firm  insolvent 
at  the  time,  partly  paid  for  by  canceling  an  indi- 
vidual debt  of  one  of  the  partners,  diverts  the  firm 
property  to  the  payment  of  the  personal  debt  of 
such  partner,  and  is  an  actual  fraud  upon  the  cred- 
itors of  the  firm  who  have  the  lefral  riffht  to  de- 
mand the  appropriations  of  aU  the  firm  property  to 
the  payment  of  the  firm  debts.  Patterson  v.  Bea- 
ton. 70  Iowa,  080,  OOe  (1880). 

So  in  Cron  v.  Cron*s  Estate,  66  Mich.  8  0886),  a 
mortgage  by  partners  to  secure  Individual  debts, 
the  partners  becoming  insolvent  directly  after- 
wards, was  held  not  to  make  the  mortgagee  a  se- 
cured creditor  over  the  partnership  creditors. 

In  Cribb  v.  Morse,  T7  Wis.  8SS  (1880),  money  was' 
loaned  to  a  partner,  a  note  being  taken  as  security 
therefor,  and  also  for  other  moneys  previously 
owing  by  the  firm,  a  mortgage  on  the  firm  property 
being  also  taken  as  further  security,  the  notes  and 
mortgage  being  signed  by  the  partners  individu- 
ally.  The  court  held  that  the  mortgagee,  knowing 
of  the  insolvency  of  the  firm  at  the  tbne,  the  money 
helng  loaned  to  the  one  partner  for  payment  of  his 
individual  detit,  had  no  claim  as  against  the  firm 
creditors  for  the  money  loaned  to  such  partner  for 
his  individual  purposes. 

In  PhlUips  V.  Ames,  6  Allen,  188  (186®,  the  notes 
upon  which  the  plaintifb  sought  to  prove  against 
the  joint  estate  of  the  partnership  were  originally 
the  private  debt  of  two  of  the  members  of  the  firm, 
and  were  not  indorsed  in  the  firm  name  until  after 
it  had  become  insolvent,  its  condition  being  known 
to  the  plaintur  and  to  all  the  copartners,  no  debt 
existing  from  the  firm  to  the  plaint  i  If  as  a  consid- 
eration for  snoli  indorsement,  and  there  was  no 
condition  except  a  previous  agreement  with  the 
plaintiff  and  by  one  of  the  members  of  the  firm  that 
the  payment  of  the  notes  should  be  guaranteed  by 
the  copartnership.  The  court  held  that  under 
these  circumstances  it  was  not  competent  for  the 
members  of  the  firm  to  bind  their  assets  to  the  pay- 
ment of  the  separate  debts  of  the  copartners,  the 
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eontraet  of  the  firm  having  been  made  when  they 
were  insolvent  and  when  the  state  of  aflairB  was 
fully  known  to  the  partners,  the  presumption  being 
that  it  was  made  in  contemplation  of  insolvency 
and  of  a  proceeding  by  which  the  assets  of  the  firm 
passed  into  the  hands  of  the  assignees. 

In  Ex  parte  Snowball,  Re  Douglas,  L.  B.  7  Ch. 
684, 41 L.  J.  Bankr.  48, 80  L.  T.  N.  8. 804,  ao  Week.  Bep. 
780  (187t),  a  partner  gave  a  power  of  attorney  au^ 
thonzing  the  sale  of  property  inoludiog  a  portion 
of  the  partnership  property.  A  mortgage  deed  was 
executed  later,  which,  after  reciting  that  the  part- 
ners were  indebted  to  the  mortgagee,  conveyed 
nearly  the  whole  of  the  partnership  assets  to  him 
as  security  for  the  monesrs  owing,  a  bill  of  sale 
being  given  at  the  same  time  by  one  partner,  as- 
sumedly  with  the  concurrence  of  the  other,  over 
the  portion  of  the  partnership  property  so  previ- 
ously assigned  by  the  one  partner  subject  to  in- 
cumbrances, the  deeds  being  signed  by  one  partner 
and  by  the  attorney  for  the  other.  Upon  the  bank- 
ruptcy of  the  partnership,  the  court  held  that  the 
mortgage  was  wholly  void  as  against  a  trustee  in 
bankruptcy,  as  the  partner  knew  that  the  firm  was 
insolvent  and  attempted  to  make  the  partnership 
property  a  security  for  the  separate  debts  of  the 
partners,  which  was  a  fraud  on  the  part  of  the 
creditors  of  the  partnership,  and  an  act  of  bank- 
ruptcy. 

nL  The  Question  of  fraud. 

Whether  or  not  tbp  Rssumptlon  of  an  indivldnal 
debt  of  a  partner,  eth  t  by  way  of  assignment  or 
otherwise,  by  the  firm  is  a  fraud  upon  the  partner- 
ship creditors,  would  not  seem  to  be  unanimously 
settled.  It  has  been  held,  however,  that  whether 
the  transaction  is  or  is  not  fraudulent  is  a  question 
of  fact  to  be  determined  according  to  the  circum- 
stances of  each  particular  case.  Fisher  v.  Syfers, 
100  Ind.  614. 617  (1857). 

In  some  jurisdictions  the  appropriation  of  firm 
property  to  such  a  purpose  has  been  held  fraudu- 
lent, as,  for  Instance,  in  New  York. 

The  appropriation,  by  way  of  assignment,  of  firm 
property  to  pay  the  individual  debts  of  the  part- 
ners, is  regarded  as  fraudulent  against  the  firm 
creditors,  inasmuch  as  the  firm  does  not  owe  the 
individual  debts.  Becker  v.  Leonard,  40  Hun.  221, 
flB4  (1880);  Wilson  v.  Bobertson,  21  M.  Y.  687  a800). 

Yet  it  has  been  stated  in  that  state  that  fraud 
cannot  be  presumed  but  must  be  proven,  and  if 
there  is  room  left  for  the  inference  of  an  honest  in- 
tention, the  proof  of  fraud  is  wanting.  Bem- 
heimer  v.  Blndskopf .  UO  N.  Y.  428,  488  (1880). 

In  Ferson  v.  Monroe,  21  N.  H.  462  (18S0),  It  was 
held  that  the  sale  of  a  stock  In  trade  by  partners  for 
the  purpose  of  paying  the  separate  debt  of  one 
partner  was  void  as  against  the  creditors  of  tbe 
firm,  even  though  such  debt  were  contracted  by 
ruoh  partner  for  firm  purposes. 
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law  on  the  ground  simply  that  the  firm  was 
at  the  time  TnsolTent  or  was  made  so  by  the 
«ct  of  making  these  notes. 

S.  If  the  partners  composing  the  firm  of 
Edwards  A  Wigginton  had  by  agreement, 
in  good  faith,  mortgaged  or  assigned  all  the 
assets  of  the  firm,  for  the  purpoee  of  secur- 
ing or  paying  the  debts  owing  by  them  Indi- 
▼idually  to  McCune  and  Wigginton,  respec- 
tlvely,  though  with  the  intention  of  giving 
them  a  preference  over  the  firm  creditors,  the 
transaction  could  not  be  impeached.  If,  on 
the  other  band,  they  had  given  these  individ- 
ual creditors  a  mortgage  on  the  firm  propertv 
and  to  secure  their  individual  debts,  with 
the  understanding  that  they  should  continue 
in  possession  of  the  property  and  sell  and 
dispose  of  it  in  the  usual  course  of  business, 


the  mortgage  would  have  been  frandaleat 
and  void  as  to  the  other  creditom. 

The  object  in  giving  these  notes  in  the 
name  of  the  firm  to  McCune  and  Wi^^inton 
was,  not  to  give  them  a  preference  over  the 
partnership  creditors,  but  was  to  pot  than 
all  on  an  equal  footing  so  that  they  might 
share  alike  in  the  distribution  of  the  firm's 
assets  in  case  of  the  firm's  assiimment.  So 
long  as  a  firm  exists  it  has  the  same  ri^fat  to 
dispose  of  the  firm  assets  that  an  indi^idQal 
has  of  his  own  property,  providing  always 
that  such  disposition  is  bona  fide ;  but  if  do 
lien  has  been  created  by  it  on  its  firm  assets, 
and  the  firm  assigns,  as  in  the  case  at  bar, 
then  the  firm  creditors  must  be  first  paid. 
That  the  debts  of  McCune  and  Wigsinton, 
when  first  created,  were  the  individual  debts 


The  burden  of  showinff  that  an  asBiflDmeiit  made 
by  a  llrm  for  the  benefit  of  firm  oreditora,  which 
contains  a  preference  for  the  debt  of  an  Individual 
oredltor  of  one  of  the  partnen,  is  fraudulent 
either  in  fact  or  in  law,  is  upon  the  plaintiff.  Nord- 
lingerv.  Anderson,  123  N.  Y.  644,  6i8  aaoO). 

It  has  been  held  that  it  may  be  shown  in  rebuttal 
of  an  inference  of  fraudulent  intention  arising 
from  provisions  for  the  payment  of  individual 
debts,  that  there  were  in  fact  no  such  debts  or  indi- 
▼idnal  assets  to  be  affected  by  such  provision. 
Crook  V.  Bindskopf ,  106  N.  T.  470, 488  (1887);  Turner 
V.  Jaycoz.  40  N.  Y.  470  (IBOO);  Boffert  v.  Haiffht,  9 
Paige,  287  (1841). 

In  Weed  v.  Richardson,  2  Dev.  ft  B.  L.  686  0837), 
It  was  held  that  the  security  of  the  firm  taken  for 
the  payment  of  a  separate  debt  of  a  partner  was 
void,  where  It  was  not  shown  that  the  other  part- 
ners assented,  the  aime  being  prima  fade  fraud- 
ulent. Cotton  V.  Evans,  1  Dev.  ft  B.  Bq.  284  a886), 
followed. 

On  the  other  band.  It  has  been  held  that  the  mere 
application  of  partnership  property  to  the  pay- 
ment of  the  individual  debts  of  the  several  part- 
ners is  not  of  itself  a  fraud  upon  the  rights  of  the 
firm  creditors.  Jones  v.  Lusk,  2  Met  (Ky.)  866, 861 
(1880). 

And  if  the  assumption  of  a  private  debt  by  a  firm 
is  note  fraud  on  the  firm,  it  is  not  a  fraud  against 
the  creditors  of  the  firm.  Siegel  v.  Chidsey,  88  Pa. 
27V,  70  Am.  Dec  124  0867). 

But  a  fraudulent  collusion,  either  by  partners  or 
Individuals,  with  othen  for  the  purpose  of  cheat- 
ing or  hindering  creditors  in  the  collection  of  their 
debts,  will  give  the  creditors  a  right  to  the  aid  of  a 
court  of  equity.   Jones  v.  Lusk,  supra. 

TV.  AjmumpHon  hOd  mijIMenL 

In  the  following  oases  the  acts  of  the  firm  have 
been  held  sntlicient  to  amount  to  a  legal  assumption 
of  the  Individual  debts  of  a  partner  binding  upon 
the  llrm: 

A  memorandum  signed  by  a  partner  to  the  effect 
that  money  borrowed  by  a  partner,  and  therefore 
his  individual  debt,  was  in  fact  borrowed  for  the 
firm  and  used  by  lti  is  competent  evidence  to 
charge  the  firm  In  an  action  upon  a  note  given  by 
such  partner  therefor.  Anderson  v.  Norton,  16 
Lea.  14, 64  Am.  Bep.  400  0886). 

Although  the  item  may  not  be  a  proper  credit 
against  the  firm,  being  the  individual  liability  of 
one  partner,  yet  the  firm  may  assume  it  by  entering 
a  credit  for  It  in  their  account,  and  will  be  barred 
from  afterwards  denying  itasa  fair  credit.  Dishon 
%  Schorr,  12  Dl.  60,  OS  (1867). 

In  Day  v.  Wetherby,  20  Wis.  868  0872),  upon  the 
disBolutkm  of  a  tem  and  the  formation  of  a  new 
partnership,  a  conveyance  of  the  real  estate  to 
secure  the  debts  of  the  old  firm,  ouule  bona  fide 
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and  comprising  chiefly  property  owned  by  the  oM 
firm,  was  held  valid  as  against  the  new  flrm^  cred- 
itors. 

A  sufficient  assumption  may  exist  where  a  part- 
ner with  the  consent  of  his  copartner  makes  a  vBlid 
arrangement  with  his  individual  creditor  that  a 
debt  due  to  such  creditor  by  the  partner  shall  be 
paid  by  deducting  it  as  a  payment  from  a  debt 
owing  by  such  partner  to  him.  Bates  v.  HalUday, 
8Ind.l6e,168  0861>. 

In  Whitney  v.  Dean,  6  N.  H.  218  0880),  assnmpstt 
was  brought  on  a  note  signed  by  the  fvindpals  in 
their  partnership  name,  the  evidence  showing  that 
one  of  the  partners,  with  the  consent  of  the  othen^ 
delivered  goods  to  be  applied  in  payment  of  bimA 
note  without  any  fraudulent  intention,  and  for 
the  purpoee  of  securing  the  debt  of  an  Individual 
partner.  It  was  held,  upon  the  subeequent  fafluxe 
of  the  firm,  that  the  holder  of  such  goods  oouU 
not  be  held  a  trustee  for  the  firm,  and  that  the 
transaction  was  not  void. 

8o  in  Marks  v.  Hill,  16  Oratt  400  O80B),  a  partner 
borrowed  the  money  to  be  placed  by  him  in  the 
Arm,  sriving  his  own  note  as  security,  the  other 
partner  also  borrowing  but  giving  the  firm  note 
for  the  amount,  with  the  consent  of  the  other  part- 
ner. It  was  held  upon  their  failure,  there  being 
an  understanding  between  them  that  both  notes 
should  be  paid  out  of  partnership  funds,  the  assets 
being  conveyed  to  secure  all  debts,  that  the  agree- 
ment was  valid  as  against  partnership  creditors. 

And  In  a  case  In  which  a  firm  was  charged  with 
the  private  indebtednees  of  one  of  the  partners,  the 
partners  being  Informed  of  such  ehaxifs  and  mak- 
ing no  dissent  therefrom,  the  partner  so  indebted 
subsequently  delivered  firm  property  So  the  cred- 
itor in  paymenti  with  the  knowledge  of  the  part- 
ners. The  court  held  in  an  action  brought  by  the 
firm  against  the  creditor  to  reoover  such  property, 
that  the  creditor  was  entitled  to  an  allowance  for 
the  charges  made  by  him  against  the  llnn.  Miller 
V.Dow,  17  Vt.  286  0846). 

In  Be  Kahley,  4  Nat.  Bankr.  Beg.  878, 878  (1874),  the 
creditors  insisted  that  the  mortgage  was  void  as 
against  partnership  oredltors  beoause  the  notes  or 
the  debts  which  it  was  given  to  secure  were 
individual  debts  of  the  respeotlve  partners,  and 
not  properly  a  partnership  demand.  The  court 
held  the  mortgage  good  as  against  the  partnenhip 
property,  relying  on  Kirby  v.  Schoonmaker,  8  Barb 
Oh.  46, 48  Am.  Dec.  160  (1848). 

8o  where  the  debt  was  orlglnaUy  tnourred  by  the 
partner  fOr  the  use  of  the  llrm,  the  court  did  not 
loOk  upon  the  debt  as  a  private  one.  but  as  the 
fair  assumption  by  the  Arm  of  a  debt  created  for 
their  benefit  which  in  equity  they  were  bound  to 
pay.  Siegel  v.  Chidsey,  28  Fa.  278, 70  Am,  Dea  VU 
0867). 

And  where  the  defendant  in  Iwslnesi  on  feAsowo 
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of  the  memben  of  the  firm  of  McCane  aod 
Wifi^nton  seems  clear.  ''Where  there  is  a 
separate  loan  of  money  to  one  of  several  Joint 
adTenturers  for  the  purpose  of  founding  a 
partnership  or  Joint  adventure,  the  firm,  when 
formed,  will  not  be  liable  for  the  advance, 
for  the  case  is  not  distinguishable  from  one 
where  several  persons  are  to  contribute  their 
separate  proportions  of  money  towards  a 
common  fond  for  Joint  purposes,  and  each  is 
to  borrow,  and  does  borrow,  his  own  share 
upon  his  own  separate  account  and  cred- 
it. In  short,  in  all  cases  of  this  sort, 
in  order  to  bind  the  firm,  the  intended  part- 
ner must  either  have  had  an  originar author- 
ity to  purchase  goods,  or  borrow  money  upon 
the  joint  account,  and  have  exercised  that 
authority  by  a  purchase  or  loan  on  their  ac- 
count, and  not  on  his  own  exclusive  credit. 


or  the  transaction  must  have  been  rabeequent- 
ly  ratified  and  adopted  by  the  Ann,  as 
one  for  which  they  were  mginally  liable, 
or  for  which  they  now  elect  to  give  their 
Joint  security.  ''Story,  Partn.  7th  ed. 
^  148.  See  also  DannaUp  v.  Byan, 
41  Pa.  806;  Wiid  v.  Erath,  37  La.  Ann.  171. 
The  doctrine  that  firm  assets  must  be  first 
applied  to  the  payment  of  the  firm's  debts  is 
a  principle  of  administration  adopted  by  the 
courts  when,  from  any  cause,  they  are  odled 
upon  to  wind  up  the  firm  business,  and  find 
that  the  members  have  made  no  disposition 
or  charge  upon  its  assets.    This  is  aocom- 

{^lished  by  marshaling  the  assets, ^by  apply- 
nff  the  partnership  property  to  the  partner- 
ship debts.     The  right  of  the  firm  creditors 
"is  worked  out  through  the  partners,"  the 
t  meaning  of  which  is  that  they  may  demand 


aooonnt  took  In  a  partner,  and  assiffoed  the  busl- 
nesB  aawts  to  the  firm,  which  assumed  and  agreed 
to  pay  eertaln  specified  debts,  the  court  held  that 
the  promise  of  the  firm  to  pay  such  claims  was  to 
he  deemed  as  made  for  its  benefit,  the  partnership 
bavlnjr  assumed  and  taken  possession  of  the  assets. 
Arnold  v.  Nichols,  64  N.  T.  119  (1876). 

In  the  above  case  the  assisrnment  was  not  looked 
upon  as  made  to  exonerate  the  original  debtor 
from  payment  of  his  debts,  nor  as  beiofr  primarily 
or  directly  for  his  benefit,  ashis  property  was  to  be 
taken  to  pay  the  debts,  and  he  stfil  remained  liable 
as  one  of  the  principals. 

Again,  where  each  partner  contributed  to  the 
capital  of  the  firm  at  the  time  of  its  formation  the 
stock  of  goods  he  then  had,  on  which  amounts  were 
owingr,  and  the  goods  were  so  transferred,  the  firm 
assuming  and  agreeing  to  pay  the  balance,  the 
agreement  of  the  firm  was  held  for  the  benefit  of 
the  creditors  holding  such  dalm,  who  could  main- 
talD  an  action  against  the  firm  thereon.  Hannigan 
V.  Allen,  127  N.  T.  689, 6tt  (1891). 

Where  one  member  of  a  firm  purchases  goods  or 
borrows  mooey  for  the  firm  on  his  own  credit,  giv- 
ing surety  for  the  payment  of  the  money  or  for  the 
soods,  and  such  money  or  goods  go  into,  and  are 
U5ed  by,  the  firm,  and  the  surety  has  to  pay  as  such, 
the  firm  may  convey  the  goods  of  the  firm  to  sucb 
surety  in  satisfaction  of  the  money  thus  paid,  so 
that  an  existing  creditor  of  the  firm  cannot  set 
aside  such  conveyance  merely  because  he  was  such 
at  the  time.   Gwin  v.  Selby,  6  Ohio  St.  96,  IQl  (1866). 

In  Bx  parte  Jackson,  1  Ves.  Jr.  181  a790),  a  person 
In  trade,  indebted  upon  a  bond,  took  into  partner- 
ship a  nominal  partner,  and  two  years  afterwards 
the  partnership  failed  and  the  separate  debt  of  the 
partner  was  permitted  to  be  proved  upon  joint 
estate,  there  being  nothing  to  show  that  it  had  been 
assumed  by  tiie  firm.  The  court  stated  that  if  the 
firm  had  in  any  way  considered  the  debt  as  a  joint 
debt,  it  would  so  assume  it  to  be,  and  that  if  a  man 
having  debts  took  another  into  partnership  with 
him,  very  littie  matter  respeotinsr  those  debts 
would  make  them  both  Ualde. 

8o  In  Bremen  8av.  Bank  v.  Brancb-Qrookas  Saw 
Oo^lOA  Mo.  425  a881),  in  a  suit  brought  upon  a  note 
eiflrned  by  the  defendants  as  makers  and  by  their 
president  as  Indorser,  the  defense  was  that  it  was 
used  by  tiie  president  for  his  own  accommodation 
In  paymeot  for  an  Individual  debt,  and  was  wlth- 
ont  consideration  so  far  as  the  corporation  was 
oonoemed,  of  whioh  facts  the  plalntiflr  had  knowl- 
edge. The  oonrt  held  that  if  the  defendants*  con- 
duct induced  the  plaintiff  to  believe  bona  fide  that 
the  company  had  assumed  to  pay  the  debt,  the  de- 
fendants were  liable  even  thonsrh  no  snoh  assump- 
tion existed. 

In  Haben  v.  Hanhaw,  19  WiSi  8T9  (1660),  the  fSotii 


showed  that  a  husband  and  wife,  together  with  the 
letter's  father,  icanied  on  business  together,  the 
father  fumishinir  part  of  the  capltiU,  but  doizig  no 
businesB  personally,  merely  living,  with  his  wife, 
with  his  daughter  and  son-in-law,  paying  no  board, 
no  accounts  being  kept  between  them;  the  daugh- 
ter, the  wife  of  the  son-in-law,  owning  separate  es- 
tate consisting  of  the  store  over  which  they  lived 
and  where  the  goods  were  kept  and  sold,  all  receiv- 
ing joint  support  out  of  the  business.  Hie  debt  in 
question  was  incurred  for  store  and  family  ex- 
penses and  for  the  use  of  the  general  business. 
The  court  bold  the  chattel  mortgage  of  the  firm  for 
the  debts  incurred  in  such  store  and  for  Camllj  ex- 
penses was  a  firm  indebtedness. 

Where  a  firm  at  Its  oonunencement  assumed  as 
partnership  debts  certain  individual  Habttities  of 
the  partnen,  and  the  assets  exceeded  the  indebted- 
ness assumed,  and  no  losses  occurred  up  to  the  time 
of  one  partner's  decease,  but  the  surviving  partner 
having  possession  of  the  property  continued  the 
business  until  hia  death  at  a  loss,  his  executors  af- 
terwards having  control,  it  was  held  that  the  whole 
estate  put  into  the  firm  constituted  firm  assets,  and 
that  the  Individttal  oreditors  of  the  partner  first 
deceased,  payment  of  whose  debts  had  been  as- 
sumed bf  the  partnersbip,  had  preference  over 
those  of  the  surviving  partner  or  his  estate.  Brie- 
fer V.  McLain,  70  Mich.  606  (1888). 

In  Tonng  v.  Glapp,  147  m.  176  (Ism*  a  loan  was 
made,  as  the  lender  supposed,  to  a  solvent  firm,  a 
note  signed  in  the  firm  name  being  received  as  se- 
curity, but  the  money  was  used  by  the  partner  for 
his  own  private  purposes  and  not  for  the  benefit  of 
the  firm;  subsequenUy  a  new  note  of  the  firm  was 
given,  and  later  a  judgment  note  was  executed. 
The  evidence  showed  that  the  lender  knew  nothing 
about  the  use  of  the  money  by  sucb  partner,  and 
regarded  the  partners  as  his  debton,  and  that  the 
other  partner  at  no  time  objected  to  the  assump- 
tion of  the  debt  by  the  (firm,  although  spoken  to 
about  it  at  the  time  of  the  renewal  of  the  note. 
The  court  held  the  firm  liable,  as  it  had  power  to 
part  with  the  right  to  have  the  firm  property  ap- 
plied to  the  payment  of  partnersbip  liabilities. 

In  Bmbry  v.  Lewis  (Ark.)  18  &  W.  Bep.  878  (1S0D, 
suit  was  brought  In  equity  to  enforce  a  mortgage 
lien  on  partnership  property,  the  facts  showing  a 
purchase  of  property  subsequently  converted  Into 
partnersbip  estate,  but  not  paid  for,  although  the 
purchaser  promised  to  pay  for  it  out  of  his  share 
of  the  partnership  effects,  such  promise  being  sub- 
sequently made  known  to  the  firm,  who  charged 
the  debt  upon  the  partnership  books  as  a  partner- 
ship liabUity,  and  included  it  in  an  account  of  the 
firm  liabUities.  The  oourt  hMi  tiie  debt  was  as- 
sumed by  the  partnership,  and  was  further  cor- 
roborated by  a  statement  made  by  the  partnscsbe- 
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the  primary  application  of  the  firm  assets 
'  to  the  pavment  of  their  debts.  Sehmidlapp  ▼. 
Cfurrie,  65  Miss.  597,  30  Am.  Rep.  5S0.  As 
the  right  of  the  firm  **i8  worked  out 
through   the  partners,"    it   neoeasarilj  fol- 


lows that  whatever  the  firm,  with  the  consent 
of  all  its  members,  does  in  good  faith  with 
the  partnership  property,  is  binding  apon 
them.  If,  then,  the  firm  had  the  rf^ht  to 
assume,  by  and  with  the  consent  of  both  of 


fore  the  giving  of  a  mortgage  to  the  creditor,  that 
neither  of  the  partaers  oould  use  aD7  of  the  re. 
eeipts  of  the  iMirtnershlp  Id  payment  of  his  indi- 
▼idual  debts,  because  the  receipts  were  to  be  paid 
on  that  particular  debt  until  it  was  satisfied. 

Where  the  note  given  by  one  partner  in  the  name 
of  the  firm.  Indorsed  for  aocommodutfon  to  the 
plaintiff  by  the  payee,  was  drawn  and  iciven  m  re- 
newal of  another  like  note  executed  by  the  plain- 
tiff and  signed  in  the  name  of  the  firm  by  the  other 
partner,  for  money  received  by  the  first  partner 
for  his  own  Individual  use,  unconnected^  with  the 
partnership  business,  plain  tiff  *s  agent  refusing  to 
lend  dlreotly  to  the  Individual  'partner  and  requir- 
ing the  partnership  note,  the  partners  understand- 
ing that  the  money  was  borrowed  for  the  benefit  of 
the  individual  partner,  it  was  held  that  in  such  a 
ease  the  loan  was  to  be  considered  as  made  to  the 
firm,  and  not  to  the  individual  partner,  the  fact 
that  the  money  was  allowed  to  go  to  the  Individual 
partner^  own  private  use  being  a  matter  solely  be- 
tween the  partners.  Tilf  or<}  v.  Ramsey,  87  Mo.  663, 
665(1806). 

In  Veal  v.  Keely  Co.,  86  Ga.  180  (1800),  a  part- 
ner borrowed  money  to  put  in  as  part  of  his  share 
of  the  capital  stock.  The  other  partner  having 
drawn  from  the  assets  an  amount  in  excess  of  his 
share,  upon  the  first  partner  proposing  to  drai^r  out 
sufBclent  money  to  repay  the  money  so  borrowed 
It  was  agreed  to  allow  the  money  to  remain  in  the 
business,  the  firm  executing  a  mortgage  and  giving 
notes  to  secure  its  paymen L  It  was  held  that  such 
aot  was  valid,  espooiaily  when  it  appeared  that  the 
Individual  debt  had  been  made,  by  agreement  be- 
tween the  partners,  a  partnership  one,  the  rule  pre- 
ferring partnership  property  for  the  payment  of 
partnership  debts  being  for  the  benefit  of  thepart- 
nen  who  had  a  right  to  waive  it. 

In  Weaver  v.  White,  46  N.  T.  &  B.  467  aSBSt),  the 
Idalntiff,  a  father,  indorsed  a  note  for  the  purpose 
of  establishing  his  son  in  business,  and  also  other 
notes  In  connection  therewith.  The  son  subse- 
quently took  in  a  partner,  no  cash,  strictly  speak- 
ing, being  'contributed  by  either,  but  the  articles 
provided  that  the  parties  should  take  all  the  ao- 
oountB,debts,and  liabilities  remalnlug  unsettled  and 
eontraoted  by  the  party,  carrying  on  such  business 
and  incurred  for  the  Iwneflt  thereof.  The  firm 
later  executed  a  note  for  partnership  purposes,  also 
Indorsed  by  plaintiff,  and  all  the  notes  were  subse- 
quently renewed.  The  firm,  becoming  embar- 
rassed, executed  a  bill  of  sale  to  plaintiff  to  secure 
all  moneys  advanced.  The  court  held  that  the 
notes  given  by  the  firm,  or  In  renewal  thereof,  or 
assumed  by  it,  were  valid  obligations  against  the 
partnership,  and  that,  the  merchandise  In  hand 
at  the  time  of  the  partnership  being  liable  for  the 
firm  debts,  there  was  nothing  inequitable,  as 
against  subsequent  firm  creditors.  In  making  such 
debts  obligations  of  a  new  firm  whloh  took  over 
the  merchandise  for  the  purchase  of  which  the 
debts  were  oontraoted,  the  assumption  of  the  two 
notes  and  the  execution  of  the  other  being  for  the 
purpose  of  procuring  firm  property  with  which  to 
transaot  business,  the  consideration  being 
ample. 

Where,  in  answer  to  an  notion  on  a  promissory 
note  payable  to  a  partnership  firm,  the  defense 
was,  that  prior  to  and  at  the  time  of  the  giving  of 
the  note  the  defendant  did  work  for  one  of  the 
partners,  and  from  time  to  time  took  up  goods  at 
their  store,  under  an  agreement  that  tbe  work  he 
did  for  such  partner,  as  well  as  that  which  he  did 
for  the  firm,  should  be  charged  on  the  store  book* 
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to  the  defendant,  and  that  be  at  tbe  t 
to  charge  the  partners  for  the  work  be  dtd  for 
them,  but  was  ultimately,  when  the  aeooanc  was 
settled,  to  be  entitled  to  set  off  the  work  that  he 
d1d,wbether  for  such  partner  or  for  tlw  flna^xnlusl 
tbe  amount  he  owed  the  firm,— the  court  held  that 
such  an  agreement,  if  made,  was  bindtaig  opoo  the 
partners,  and  that  parol  evidence  was  admlMabls 
in  proof  thereof.  It  being  clearly  competent  for  a 
payee  while  holding  the  note  to  make  a  bindlnir  and 
operative  agreement  that  It  should  be  satisfied  by 
the  work  done  for  one  of  the  partners,  and  tba^ 
if  such  an  agreement  were  made  by  one  parmer 
and  assented  to  by  the  other,  it  became  operadTe 
as  the  airreement  of  both  partners.  Ounp  v.  Page; 
48  V^t.  780  (1870). 

8o  in  a  somewhat  peculiar  case  in  which  tbe  facts 
did  not  disclose  a  case  in  which  the  partnera  them- 
selves could  be  said  to  have  any  lien  upon  the  part- 
nershlp  fuuds  for  tbe  payment  of  the  partnership 
debts  In  priority  to  the  individual  debta.  tbe  traiM- 
actlon  not  being  a  partnership,  but  rather  a  uni. 
versal  hotchpot  of  all  present  and  prospect! rt 
property,  both  real  and  personal  effeota.  exoep> 
furniture  and  apparel,  being  thrown  into  tbe  com- 
mon stock  with  the  liabilities  of  the  partaersL  uc 
provision  being  made  as  to  future  acquisitions  or 
future  liabilities.— the  court  held  that  the  fact  ibat 
each  had  devested  himself  of  all  present  posKssioas 
and  become  bound  to  apply  himself  faiihfuliy  and 
diligently  to  tbe  management  of  tbe  partnership 
concern,  left  little  ground  to  suppose  that  tbe  par- 
ties oould  have  expected  any  such  thing  as  icrli- 
vldual  liabilities  or  property,  and  that  the  parti«a 
themselves,  contemplating  a  community  of  goods 
and  of  all  other  interests,  became,  strictly  speak- 
ing; tenants  In  common  with  respect  to  present  and 
future  possessions,  and  that  It  would  be  unjust  to 
give  joint  creditors  any  preference  over  separate 
creditors  in  such  a  community  of  goods,  tbe  part- 
ners keeping  no  accounts,  each  purchasing  for  bis 
individual  benefit  and  paying  his  Individual  debts 
with  the  common  property  with  the  acquiescence 
of  the  other.  Bloe  v.  Barnard,  80  Yt.  470,  50  Am. 
Dec.6Aa848). 

And  where,  in  answer  tolan  action  for  goods  sold 
and  delivered,  defendants  admitted  the  sale,  but 
alleged  as  spedal  matter  of  defense  that  at  tlie 
time  of  the  sale  and  delivery  to  the  defendants  one 
of  the  plaintiffs  was  indebted  to  defendants  In  the 
sum  then  claimed,  in  respect  of  artloles  manufact- 
ured by  the  defendants  for  such  plaintHe.  and  that 
the  plaintiffs  before  action  agreed  to  deduct  such 
sum  from  the  amount  due  the  plaintiffs  for  the 
goods  sold,  and  that  they  received  of  defendants 
a  certaha  sum  in  full  payment  of  the  goods,  whioh 
was  the  balance  due,  deducting  the  claim  againsS 
such  one  plaintiff;  the  special  defense  f  urther  aller- 
Ing  that  the  defendants  at  the  time  of  payment 
agreed  to  pay  the  plaintiffs  the  sum  so  deducted  in 
case  they,  the  plaintiffs,  or  the  one  indebted  to  the 
defendants,  should  bring  an  order  from  a  third 
party  to  the  defendants  directing  them  to  charge 
the  said  articles  to  such  third  party,  otherwise  the 
settlement  was  complete  and  final;  and  further 
averred  that  neither  the  plalntlffB  nor  the  one  of 
them  so  indebted  presented  to  defendants  any  such 
order,— the  court  held  plaintiff  not  entitled  to  re- 
cover, and  that  it  was  competent  for  the  plaintlflS 
to  accept  the  sum  so  owing  from  such  one  of  them  to 
defendants  in  part  payment  of  their  claim.  Church- 
m  V.  Bowman.  80  Y t  61B  a887). 

In  another  case  the  plaintiff  had  done  work  for 
the  defendant,  and  had  taken  payment  In  goodi 
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its  members,  the  Indiyidual  debts  due  by  tbem 
reepectlvelj  to  HcCune  and  Wigginton, 
when  this  was  done  and  they  gave  the  firm 
notes  and  thereby  assumed  their  payment, 
they  became  firm  debts  and  should  share  pro 


rata  In  the  distribution  of  the  proceeds  sris- 
ing  from  the  sale  of  the  partnership  assets 
with  the  other  firm  creditors.  This  is  said 
to  be  the  conversion  of  debts,  so  that  if  they 
were  separate  debts  of  the  respective  partners 


from  liii  store,  and  afterwards  plaintiff  took  In  a 
partner,  and  It  was  mutnally  agreed  that  they 
%  should  contlnae  to  do  work  for  the  defendant  and 
be  patd  In  the  same  way,  and  that  the  amounts  bo 
paid  should  be  charged  to  the  plalntUTs  account 
when  the  settlement  was  made.  The  charge  for 
the  work  done  was  entered  upon  plalntifPs  books 
aKatnst  the  defendant  and  an  aooouot  was  rendered 
to  himupon  a  certain  date,  at  which  time  his  bill 
against  the  plaintiff  was  larger  than  plaintUTs  bill 
against  him,  the  balance  being  paid  byplaintlfl  In 
cash,  and  there  was  nothing  to  show  whether  the 
Urm  wasat  Uiat  time  solvent  or  insolvent;  no  credit 
was  entered  on  the  books  of  the  firm  and  at  the 
time  of  the  assignment  the  charge  against  the  de- 
fendant appeared  as  an  open  account.  The  action 
was  brought  by  the  assignee  of  the  firm,  who 
claimed  the  right  to  a  Judgment  against  the  de- 
fendant, notwithstanding  the  agreement  and  set- 
tlement, upon  the  ground  that  defendant  could  not 
apply  the  debt  of  an  individual  partner  to  the  pay- 
ment of  a  firm  debt.  The  court  held  there  was  no 
ground  of  recovery,  and  that  If  the  parties  had  a 
riffht  to  settle  and  did  settle  their  respective  claims 
as  stated,  the  omission  of  the  firm  to  enter  the  credit 
upon  Its  books  neither  altered  the  fact  nor  affected 
the  rights  of  the  parties,  and  that  the  settlement  so 
made  barred  the  right  of  action  on  the  account. 
Pepper  v.  Peck,  17  R.  L  650890). 

80  where  the  debt,  really  incurred  in  the  first  in- 
stance for  the  use  and  benefit  of  the  original  firm  on 
the  credit  of  one  partner,  who  gave  his  own  note 
with  a  third  party  as  surety,  was  assumed  by  a  new 
firm  trader  a  stipulation  that  the  new  firm  should 
assume  all  the  debts  and  liabilities  of  the  old  one, 
Including  the  note  to  question,  which  was  entered 
upon  the  firm  books  as  payable  by  them,— the  court 
held  It  was  competent  for  the  persons  composlog 
the  several  successive  partnerships  to  determine 
what  debts  they  ought  to  and  would  undertake  to 
pay,  and  that  there  was  no  presumption,  when  the 
payment  of  such  note  was  made  a  condition  and 
oonslderatlon  upon  the  retirement  of  certain  per- 
sons and  the  coming  \n  of  others,  that  such  stipula- 
tion was  avoided  by  mistake  or  fraud,  inasmuch  as 
the  agreement  was  made  between  those  constitut- 
ing the  outgoing  and  lncom1ng>  members,  and  that 
therefore  such  agreement  was  founded  upon  a  suf- 
ficient cocslderatlon  out  of  which  arose  an  assump- 
tion and  the  promise  to  pay  the  note  in  question. 
Case  V.  Ellis,  4  Ind.  App.  221  (1808). 

Tn  Pilley  v.  Phelps,  18  Genu.  2M  (1847),  parties  en- 
tering Into  partnership  gave  their  Joint  and  several 
promissory  notes  for  property  purchased  for  the 
conducting  of  such  business.  One  partner  died 
and  the  business  was  continued  by  the  survivors 
with  the  partnership  capital  without  any  adjust- 
ment of  the  partnership  affairs  until  a  later  period, 
during  which  time  two  of  the  notes  so  given  were 
paid  from  the  pertneiship  effects.  The  partnership, 
solvent  at  the  time  of  the  death  of  the  partoer, 
subsequently  became  insolvent  One  of  the  part- 
ners administering  to  the  estate  of  the  deceased 
partner,  under  order  of  the  oonrt,  sold  one  undl- 
Tided  third  of  the  propert]r  to  a  third  party  for  his 
own  use  and  benefit  assuming  at  the  same  time  the 
payment  of  that  portion  of  the  note  which  belonged 
to  the  deceased  partner  to  pay,  the  administration 
accounts  against  the  deceased  partner's  estate  being 
subsequently  settied.  The  partner  purchasing  the 
share  of  such  deceased  partner  subsequently  mort- 
gaged his  Interest  to  certain  other  creditors  to  se- 
cure his  individuai'debtt,  he  being  entirely  insolv- 
ent the  other  partner  having  no  estate  except  his 
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interest  In  the  partnership  property.  It  was  held, 
upon  a  bill  filed  by  the  heirs  of  the  deceased  partner 
and  the  attaching  creditors  and  mortgagees  of  the 
partner,  that  the  facts  given  constituted  a  partner- 
ship debt  which  was  dissolved  by  the  death  of  the 
partner,  and  that  the  property  having  been  pur- 
chased by  the  partner  subject  to  the  incumbrance 
of  the  notes,  it  was  still  liable  for  the  payment 
thereof. 

80  a  finding  that  the  assignees  were  in  equity 
trustees  of  the  creditors  of  the  firm,  as  to  a  certain 
portion  of  the  Joint  assets  purchased  by  them  of 
the  firm  and  paid  for  by  the  Individual  liability  of 
one  of  the  partners  of  the  firm  to  such  creditors, 
the  facts  of  the  case  showing  that  the  whole  trans- 
action was  made  with  the  knowledge  and  consent 
of  all  the  partners  without  actual  fraud,  the  object 
being  only  to  secure  the  liabilities  In  question,  the 
assignee,  although  apprehensive,  having  no  knowl- 
edge that  the  firm  was  insolvent  desiring  a  secu- 
rity, was  not  upheld,  the  assignees  not  being  mere 
volunteers  but  sureties  for  the  firm,  the  object  be* 
Ing  to  secure  themselves.  Slgler  v.  Knox  Gounty 
Bank,  8  Ohio  St  611, 614  a868). 

In  Flagg  V.  Upham,  10  Pick.  147  (1830),  assumpsit 
was  brought  on  the  written  promise  of  the  defend- 
ant to  guarantee  the  payment  of  a  note  purport- 
ing to  be  made  by  the  firm  of  which  the  defendant 
was  a  partner,  the  note  being  originally  given  In 
the  firm  name  without  the  knowledge  of  the  de- 
fendant for  the  board  of  the  maker^s  wife.  The 
court  held  that,  the  defendant  having  knowledge 
of  the  consideration  of  the  note  at  the  time  he 
guaranteed  it  and  supposing  that  he  was  liable 
upon  it  his  acknowledgments  of  his  own  liability 
and  the  express  obligation  to  guarantee  the  pay- 
ment created  a  waiver  of  any  objection  he  might 
have  to  the  note,  and  that  therefore  bis  guaranty 
was  upon  a  good  consideration  and  bound  him. 

In  Assignment  of  Stewart  k  Ahnan,  62  Iowa,  614 
(1888), where  the  assignee's  report  was  objected  to  on 
the  ground  that  a  portion  of  a  claim  paid  by  him  waa 
the  Individual  indebtedness  of  one  of  the  partners, 
and  the  evidence  showed  that  the  assignors  bor- 
rowed the  money,  securing  it  by  chattel  mortgage 
at  the  time,  giving  notes  signed  by  them  individu- 
ally and  Indorsed  by  a  third  person,  and  other 
notes  signed  by  the  Ann,  a  portion  of  the  money 
being  applied  in  payment  of  the  mdividual  debt 
of  a  partner,  with  the  other's  assent  such  part- 
ner being  charged  on  the  firm  books,  and  it  was 
shown  that  the  mortgagees  knew  the  purposes  for 
which  the  money  was  to  be  used,  but  there  was 
no  evidence  of  the  firm's  Insolvency,  and  subse- 
quently the  notes  first  given.  Including  the  indi- 
vidual notes  of  the  partners,  were  taken  up  and 
firm  notes  given  with  like  security,  the  court  held 
that  the  firm  became  bound  for  the  amount  the 
notes  executed  with  the  consent  of  both  partners 
betog  based  upon  a  suiBolent  consideration,  and 
there  being  no  fraud,  the  knowledge  possessed  by 
the  bank  (the  mortgagee)  of  the  purposes  for 
which  the  money  was  to  be  applied,  in  the  absence 
of  notice  of  the  firm^  insolvency,  not  affecting 
their  rights. 

y.  IntfUiffkient  amsmpHon, 

The  mere  fact  of  a  firm  taking  notes  made  by 
one  partner  and  mdorsed  by  a  third  person  for  his 
accommodation,  and  selling  such  notes  to  a  bank 
without  indorsing  them,  or  guaranteeing  the  same, 
or  becoming  a  party  thereto,  or  agreeing  to  pay 
them,  will  not  render  the  firm  liable  thereon  nor 
constitute  the  debt  a  firm  debt;  and  the  mere  fact 
that  such  notes  were  entered  la  the  firm  books  as 
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they  become  by  the  ooDient  of  the  members 
of  the  firm  the  joint  debts  of  all  the  partners, 
and  will  thereafter  be  treated  as  such.  Story, 
Partn.  7th  ed.  §g  868,  M9;  BxparU  PeeU,  6 
"Ves.Jr.  eoi ;  BxparU  Jackson,!  Yes,  Jt,  181; 
Si^  yr.OhidmyM  Pa.  379, 70  Am.  Dec.  124. 


That  the  firm  had  the  right  to  tssame  Um 
individual  debts  of  its  members  and  thereby 
convert  them  into  debts  of  the  firm,  in  the 
absence  of  fraud,  and  that  the  individual  in- 
debtedness was  sufficient  oonsideration  for 
such  promise  by  the  firm,  the  aathorities 


**B11]b  payable**  will  not  show  an  aasamptlon  tbeve- 
of .    WlUifl  V.  Brpmoer,  60  Wis.  SZS,  028  0884). 

In  Woodward  v.  Horst,  10  Iowa,  UO  aSSS),  the 
tion  WR8  upon  an  aooount  brou«rht  by  tbeaaBlffnee 
ODder  a  ffeneral  aaelgnmept  of  the  partnership 
firm,  part  of  the  aooount  being  contracted  prior  to 
the  BflslirDiQeut  and  part  afterward,  the  defendant 
claiming  that  the  ffoods  sued  for  were  sold  and  de- 
livered to  him  by  virtue  of  an  agreement,  under 
which  the  owner  agreed  to  let  him  have  the  goods 
to  the  extent  of  the  Indebtedness  to  blm  of 
one  partner  of  the  firm,  the  firm  undertaUng  to 
look  to  such  partner  for  payment,  the  Jury  In  the 
oonrt below  finding  for  the  defendant  as  charged. 
The  oourt  held  that,  as  to  so  much  of  the  goods  as 
bad  been  supplied  prior  to  the  assignment,  the 
verdict  was  right,  but  that  with  respect  to  the 
claim  for  goods  subsequently  delivered  the  agree- 
ment could  not  be  set  up  In  defense,  the  assignee 
not  being  bound  by  the  agreement  without  proof 
that  he  concurred  therein  or  sanctioned  it. 

8o  where  the  notes  were  given  by  each  partner 
to  represent  the  cash  which  each  advanced  as  the 
capital  of  the  partnership.  It  was  held  that  they 
were  Individual  debts,  neither  being  responsible 
for  the  notes  of  the  other  In  the  absence  of  an  ex- 
press agreement,  and  that  the  fact  that  Interest  on 
such  notes  was  paid  by  the  firm,  and  charged  to  the 
maker  of  the  note,  did  not  make  the  notes  the 
debts  of  the  firm,  neither  did  the  payment  of  the 
notes  out  of  the  Interest  of  each  partner  In  the 
partnership  have  such  an  effeoL  WUd  v.  Brath«  S7 
La.  Ann.  171, 172  (1876). 

Again,  in  Forney  v.  Adams,  74  Mo.  1^  (1881), 
where  the  evidence  showed  a  custom  on  the  part 
of  the  several  members  of  the  firm  to  deal  as  Indi- 
viduals with  the  customers  of  the  firm,  and  that 
under  such  custom,  ^^when  a  member  was  Indebted 
bis  account  would  be  taken  in  and  charged  against 
blm  on  the  books  of  the  firm,**  the  oourt  held  that, 
conceding  such  evidence  to  be  admissible,  yet  it 
was  not  broad  enough  to  cover  the  transaction 
then  in  question.  It  not  appearing  that  the  trans- 
action Itself  was  had  by  the  parties  in  reliance 
upon  any  such  custom,  and  therefore  it  did  not  au- 
thoriie  a  disposition  by  one  of  the  partners  of  the 
firm's  goods  in  payment  of  his  private  debt. 

In  Kendal  v.  Wood,  I^  B.  S  Bzoh.  £18  (1871),  the 
firm  had  dealings  with  the  defendant,  one  partner 
being  Indebted  to  the  defendant  on  his  own  ao- 
oount. At  the  request  of  the  latter  partner  the 
defendant  applied  a  certain  portion  of  the  partner- 
ship money  paid  to  him,  to  the  liquidation  of  such 
private  debt,  without  plalntUTs  knowledge  or  au- 
thority, there  being  no  conduct  on  the  part  of  the 
plaintlif  other  than  a  bellfif  of  such  authorisation, 
which  made  it  reasonable  for  the  defendant  to  be- 
neve  that  he  had  authorised  It.  Upon  a  dissolu- 
tion, the  accounts  showed  that  the  firm  owed  de- 
fendant a  considerable  sum  and  plalntiif  accepted 
bills  therefor.  Before  the  bills  matured,  plaintHf 
discovered  the  application  by  the  defendant  of  the 
money  to  the  private  debt  of  the  partner,  but  met 
the  bills  under  protest  in  order  to  save  the  credit 
of  one  whose  name  was  on  the  bills  as  drawer. 
The  court  held  that  the  defendant  was  not  entitled 
to  retain  the  money  as  against  such  private  debt, 
plalntiif  never  having  authorised  Its  appropriation 
nor  conducted  himself  so  as  to  give  reasonable 
grounds  for  believing  that  be  had,  and  that  the 
plaintiff  having  been  ignorant  of  the  real  facts  of 
the  case  when  the  blUs  were  dcawn  had  not  pre* 
a»  URA. 


eluded  himself  from  reooveriog  by  meetloff  tbeow 
at  maturity  when  he  had  discovered  the  facta,  and 
his  80  doing  could  not  be  regarded  as  a  voluntary 
act.  See  also  Dunnlca  v.  GllokBeales,78  Mo.  600  (ISSli. 
infra,  Yll.,  lyrmojkvk  ofOebUcfoklp-m, 

VX  By  fhOftooosuf  ^rm  jHToperttfrn 

ISie  doctrine  with  reference  to  the  power  of  a 
firm  to  assume  the  payment  of  the  individual  debt 
of  a  partner  by  a  mortgage  of  the  pcutnerahlp 
property  has  been  expressed  as  foUows: 

While  the  firm  is  In  existence  and  in  full  posses- 
sion of  its  property,  free  from  any  lien,  with  the 
right  to  dispose  of  che  same  with  the  ooneeat  of  the 
partners  for  value,  and  without  any  Intenttonal 
fraud,  they  may  execute  a  note  or  mortgage  for 
the  assumption  of  the  individual  debt  off  a  partner, 
and  thereby  waive  their  right  to  have  tlie  mort- 
gaged property  first  applied  to  the  sarisfaotiop  of 
the  debts  of  the  partnership,  if  the  security  is  re- 
ceived in  good  faith  and  for  value,  and,  the  rights 
being  waived,  they  cannot  be  Invoked  on  behalf  of 
the  creditors  of  the  firm;  and  therefore  such  a  mort- 
gage will  be  good  as  against  a  subsequent  atta^- 
ing  creditor  of  the  firm,  even  though  the  firm  may 
be  insolvent  at  the  time  of  the  giving  of  the  mort- 
gage.  Smith  V.  Smith,  87  Iowa,  96  aseS). 

Where  the  debts  are  fairly  owing  by  every  pafi- 
ner  individually,  the  mere  preference  of  todivMoal 
over  partnership  creditors  by  the  execution  of  a 
chattel  mongage  in  the  firm  name,  or  by  authority 
of  the  partners,  upon  the  property  of  the  firm.  Is 
not  of  itself  such  a  fraud  upon  the  partnership 
creditors  as  will  authorise  the  setting  aside  of  tlis 
chattel  mortgage  at  the  suit  of  the  creditor.  Purple 
v.Earrington.ll9Ind.lA4,im4L.B.  A.  685  oami 
Fisher  v.  Syfers,  100  Ind.  614  a887). 

So  it  has  been  held  that  a  mortgage  given  by  the 
partners  to  secure  the  individual  debts  fairiy  doe 
was  not  rendered  void  by  the  mere  fact  that  ft 
operated  to  give  individual  debts  a  preference  over 
demands  against  the  firm,  and  that  such  a  mort- 
gage would  not  be  set  aside  for  that  reason  In 
equity,  unless  created  in  contemplation  of  Insol- 
vency to  give  an  improper  preference,  and  that  the 
mortgage  in  question  not  being  found  to  have  been 
fraudulently  made  Vas  not  invalid,  though  the 
partnership  was  at  the  time  of  the  conveyance  in- 
solvent.  Beynoldsv.  Johnson,  6i  Ark.  448  asOD. 

If  a  sale  or  mortgage  Is  made  in  good  faith  toa^ 
cure  a  bona  fide  debt  or  debts,  the  transaction  can- 
not be  assailed  on  tlie  ground  that  the  oredlton 
preferred  are  the  Individual  creditors  of  the  naru 
ners.   Fisher  v.  Syfera,  100  Ind.  614, 617  (1S87). 

In  the  absence  of  fraud  and  collusion  no  Uen  ex- 
ists in  favor  of  partnership  creditors  over  a  mort- 
gage by  a  firm  for  the  private  debt  of  a  partner. 
Anderson  v.  Norton,  16  Lsa,  14,  64  Am.  Bep.  400 
(1886). 

In  Rs  Eahley,  S  BIsb.  888  0070),  a  mortgage  given 
by  a  partnership  firm  in  payment  of  notes  given  by 
one  partner  for  his  individual  debts  was  held  bind- 
ing as  against  the  firm  creditors. 

In  Whitney  V.  Dean,  6  N.  H.Sfl»  (1880),  the  psft- 
nen«  with  the  consent  of  their  copartner,  assigned 
partnership  property  to  secure  the  separate  debt 
of  one  by  way  of  pledge  without  any  fraudulent 
intent,  and  upon  the  failure  of  the  firm  the  court 
held  the  transfer  good  and  the  transferee^  ssie 
thereunder  valid  as  against  the  firm. 

In  Purple  v.  Farrtogton«  OS  lad.  IM.  M  4  L  B. 
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ftbundanUy  show.    Sieffd  v.  Ohidaeif,  tupra; 
Com  y.  mis,  4  Ind.  App.  224. 

From  these  considerations  we  are  of  Uie 
opinion  the  judgment  of  t^  Court  cf  AppeaU 
mould  b$  reversed  and  the  cause  remanded  to 


K9i; 

that  court  with  directions  to   reverse  the 
Judgment  of  the  Circuit  Court  and  remand  the 
cause  for  a  new  trial  in  confonniiy  with  the 
opinion  of  this  court.     It  is  so  ordered. 
All  concur. 


A.  686  (1880),  a  obattel  mortgage  upon  the  firm  prop, 
erty  oxecated  by  InsoJvent  partners  for  the  pur- 
po»e  of  securlnff  the  tndiyfdoal  debt  of  a  partner, 
made  bona  fide  and  without  intention  to  defraud 
partnership  creditors,  was  held  yalld,  the  partner- 
ship aseets  remaininsr  under  the  control  of  the  part- 
ners. See  also  WinsJow  y.  Wallace,  116  Ind.  817, 1 
L  R.  A.  179  (1888). 

A  mortgage  upon  partnership  real  estate,  signed 
t^  the  members  of  the  firm,  giyes  the  mortgagee 
(the  individual  creditor  of  one  member  of  the  firm) 
a  lien  upon  such  real  Atate  prior  and  superior  to 
any  claim  of  partnership  creditors  against  the 
same'property  as  partnership  assets.  Carver  Gin  ft 
Maoh.  Co.  ▼.  Bannon,  86  Tenn.  712  (1887);  AndMson 
▼.  Norton,  16  Lea,  82. 64  Am.  Bep.  400  0886). 

For  the  reason  that  If  the  partners  have  a  right 
to  make  absolute  sale  of  paotnbrshtp  assets,  they 
have  the  same  right  to  pledge  or  mortgage  snoh 
assets,    carver  Gin  ft  Haoh.  Oo.  y.  Bannon,  si^pro. 

Where,  in  a  suit  to  set  aside  a  decree  of  foreclos- 
ure and  mie  of  a  mortgage  made  to  secure  a  debt 
of  individaal  stockholders  of  the  company,  the 
facts  showed  certain  mortgages  made  In  the  name 
of  certain  persons  ^parently  in  their  individual 
characters,  binding  their  interests  in  the  corporate 
property,  but  the  evidence  proved  that  the  money 
borrowed  went  to  the  corporate  purposes,  was  ap- 
plied in  the  payment  of  its  debts,  and  also  that  the 
corporate  authorities  recognised  it  as  a  corporate 
debt,  and  tbat  it  was  so  understood  at  the  time  of 
the  loan,  and  was  afterwards  so  recognised  by  tlie 
company:  that  the  mortgage  was  made  in  consid- 
eration of  a  further  advance  and  of  such  indebted- 
ness, and  that  there  was  no  fraud  or  guilty  knowl- 
edge, the  court  held  the  mortgage  valid,  the 
oompany  having  received  full  value,  the  recogni- 
tion of  the  debts  as  those  of  the  company  bgr  the 
stockholders  and  corporate  authorities  In  the  ab- 
sence of  fraud  being  prima  fade  sufficient  to  rebut 
fraud  arising  from  the  original  transaction,  the 
money  going  Into  the  firm  and  being  disposed  of 
by  the  firm  for  its  members.    Head  v.  Horn,  18  CaL 

smne,  217(1881). 

Where  the  property  In  question,  mortgaged  by 
one  partner  individually,  origliuUly  belonged  to 
the  firm  but  was  taken  by  such  {partner  upon  the 
dissolution  of  the  firm  sshls  share,  the  notes  and 
accounts  being  taken  by  the  other  partner  along 
wlUi  the  merchandise,  such  partner  assuming  to 
pay  the  firm  debts,  the  firm  being  insolvent  at  the 
time  of  the  dissolution,  although  such  fact  was  not 
known  to  the  partners,— in  an  action  by  a  Judg- 
ment creditor  against  the  firm  to  set  aside  the  mort- 
gages as  fraudulent  per  ss,  the  court  held  tbat  each 
partner  had  a  right  to  waive  the  rule  to  have  the 
partnership  property  applied  to  the  payment  of  the 
partnership  debts,  and,  having  done  so,  the  cred- 
itors had  no  right  of  complaint,  and  tbat  therefore 
the  mortgage  to  secure  the  individual  indebted- 
ness of  such  partner  was  valid  as  against  the  firm 
creditors.   Poole  v.  Seney,  66  Iowa,  802  (1888). 

The  question  ss  to  the  validity  of  a  mortgage 
executed  by  a  firm  was  raised  In  replevin  brought 
by  the  mortgagee,  a  creditor  who  had  attached  the 
firm  property,  the  mortgage  being  made  in  trust 
to  secure  the  mortgagee's  debt  as  well  as  other  firm 
debts  and  the  individual  debt  of  a  partner,  the 
money  obtained  upon  such  last-mentioned  debt 
going  into  the  firm  as  such  partner^  share  of  the 
capital  stock.  The  court  held,  the  mortgagee  hav- 
ing knowledge  of  the  facts  but  no  fraudulent  in- 
tsnt  being  shown,  that,  as  to  such  individual  debt,  | 
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the  deed  was  void  as  a  fraud  in  law  rather  than  in 
fact,  the  mortgagors  being  insolvent.  Walker  v. 
White,  60  Micb.  427, 480  a866). 

The  fact  that  the  mortgages  were  not  intended 
to  have  the  effect  of  overreaching  creditors  may 
be  manifested  by  the  conduct  of  the  parties  in 
withholding  the  instrument  from  record  and  tak- 
ing no  steps  to  foreclose,  although  the  mortgagee 
is  Informed  tliat  the  firm  was  becoming  more 
and  more  involved.  Beybum  v.  Mitchell,  106  Mo. 
866.874,875(1801). 

Where  the  claim  seonred  by  the  plalntUTs  mort- 
gage was  the  private  and  Individual  debt  of  one 
partner,  even  though  created  to  furnish  his  part  of 
the  partnership  stock,  it  was  held  not  the  debt  of 
the  partners,  and  not  entitled  to  preference  for 
payment  out  of  partnership  funds,  and  therefore 
the  assignment  by  an  ostensible  partner  of  his  sep- 
arate portion  of  the  stock  to  a  dormant  partner 
for  the  purpose  of  paying  an  mdlvldual  debt  Is 
▼old  as  to  partnership  creditors.  Btllott  ▼.  Stevens, 
88N.H.8Ua860). 

So,  a  chattel  mortgage  given  to  secure  the  ante- 
cedent Individual  debt  ef  one  partner  without 
consideration  is  fraudulent,  the  firm  being  Insok 
vent  at  the  time,  and  will  therefore  be  set  aside  in 
favor  of  firm  crediton.  Heineman  v.  Hart,  66 
Mich.  64  (1884).    • 

A  mortgage  given  to  seonre  the  individual  debt 
of  a  partner,  even  If  effectual  as  to  the  firm  hy 
reason  of  the  concurrence  of  all  the  partners  giv- 
ing It,  Is  a  fraudulent  misapplication  of  the  part- 
nenhip  property  and  void  as  to  firm  creditors,  un- 
less the  firm  was  solvent  at  the  thne.  Mensgh  v. 
Whltwell, 68N.  r.  148, 168, 11  Am. Bep. 688 (1878). 

The  capital  of  the  business  was  made  up  of  tthe 
money  borrowed  by  the  partners  from  their  fath- 
er and  from  others,  fOr  which  tiie  father  gave  his 
note  as  security  or  as  a  collateral  for  the  same,  a 
further  sum  betog  loaned  to  one  of  the  partnta, 
for  which  he  gave  the  firm  note,  the  firm  subse- 
quently becoming  Involved  and  selling  thehr  en- 
tire stock  m  trade  to  the  father,  giving  a  bill  of 
sale  which  showed  tbat  the  sum  was  taken  in  dis- 
charge of  the  money  owing,  the  assignee  agreeing 
to  collect  the  outstanding  accounts  and  apply  the 
same  in  discharge  of  the  obligations  due.  The  court 
held  that,  while  it  was  lawful  for  the  members  of 
the  firm  to  apply  partnership  property  to  the  pay- 
ment of  their  individual  debts,  if  done  in  good  faith 
and  without  a  fraudulent  design,  yet  the  bill  of  sale 
m  that  case  was  invalid  as  to  the  firm  creditors  un- 
der section  6170  of  the  Bevised  Statutes  of  Missouri 
relating  to  fraudulent  conveyances,  which  de- 
clares void  the  sale  of  property,  **made  or  con- 
trlved  with  the  Intent  to  hinder,  delay,  or  defraud 
creditors  of  their  lawful  actions,**  the  bill  in  ques- 
tion hindering  and  delaying  creditors,  there  being 
a  surplus  in  that  case  after  the  payment  of  all  the 
claims  of  the  assignee  which  the  creditors  of  the 
firm  had  an  undoubted  right  to,  and  which  sur- 
plus, instead  of  being  handed  over  to  the  members 
of  the  firm,  the  sssignee  gave  his  note  for,  the  sale 
of  the  surplus  on  credit  delaying  the  creditors  and 
puttmg  It  in  the  power  of  the  members  of  the  firm 
to  dispose  of  the  note,  whichlwas  negotiable  to  an 
Innocent  purchaser,  thereby  effectually  depriving 
the  creditors  of  the  surplus.  8eger*s  Sons  ▼. 
Thomas  Bros.  107  Mo.  686:(1881). 

And  see  the  oases,  Gron  v.  Oon*s  Bstate,  S6  Mich. 
8(1886):  Cribb  v.  Morse,  77  Wis.  8»  (1880),  and  iPs 
varU  Snowball,  Re  Douglas,  L.B.7Ch.684,41L.J« 
Bankr.  4B.  26  L.  T.  N.  &  804, 80  Week.  Bep.  786  (18?2) 
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Barclay,  J. ,  concurring : 
Edwards'  original  debt  to  McCune  wa«  on 
account  of  the  purchase  price  of  property 


which  went  into  the  fSrm  asiets  and  consti- 
tuted the  greater  part  of  the  capital  of  the 
firm  of  Edwards  A  Wigginton  at  the  outset 


under  head.  The  quetUon  of  inaolveneyn  mipra. 
and  also  Re  Kabley,  4  Nat  Bankr.  Reg.  878,  879 
(1870):  Embry  v.  Lewte  f Ark.)  18  B.  W.  Rep.  878  (18«8); 
and  Veal  v.  The  Keeley  Co.  86  Qa.  180  (1800),  under 
head,  Astumption  held  mffleUnL 

YIL  By  new  Mm  of  6ebU  of  old  /irm. 

In  not  a  few  oases  the  question  hss  arisen  as  to 
whether  a  firm,  in  taking  in  a  new  partner  and 
constituting  itself  a  new  firm,  has  assumed  the 
debts  of  such  partner  or  of  the  firm  business  prev- 
iously carried  on  by  him. 

In  order  to  charge  a  partner  with  a  debt  con- 
tracted by  his  fellow  partner  before  the  partner- 
ship, it  must  be  shown  that  there  was  a  subsequent 
assumption  by  the  firm  ofi  the  debt,  even  though 
the  subject-matter  was  that  the  consideration  of 
the  debt  should  be  carried  Into  the  partnership  as 
stock.  Doonaily  y.  Ryan,  41  Fa.  808,  810  a882): 
Brooke  v.  Evans,  6  Watts,  200  (1886);  GraeflF  v. 
Hitch  man,  5  Watts,  46i  (1886). 

Under  a  partnership  agreement  providing  for 
the  payment  of  an  existing  individual  debt  of  one 
of  the  partners  by  the  firm,  either  of  the  partners 
may  execute  the  firm  note  for  the  pui pose  of  se- 
curinfT  such  indebtedness.  Randall  v.  Hunter,  78 
Cal.  256  (1888).  afBrmiog  66  Cal.  612  (1885). 

Thus,  facts  showing  that  the  debt  was  owing  by 
a  copartner  when  he  entered  into  the  partnership 
and  contributed  his  stookof  merchandise,  which 
included  the  goods  for  the  price  of  which  the  ao- 
tion  was  brought,  the  articles  of  partnership  pro- 
viding that  the  sum  then  owing  for  such  merchan- 
dtse  should  be  paid  by  the  partnership,  part  of 
such  claim  being  paid  on  account  before  the  death 
of  such  partner,  are  sufficient  to  uphold  a  judg- 
ment of  the  court  below  in  favor  of  the  plaiotifl, 
the  indebted  uess  of  such  partner  for  the  merchan- 
dise contributed  by  him  to  the  stock  of  the  firm 
furnishing  ample  evidence  of  a  duty  owing  from 
the  promisee  to  the  persons  seeking  to  avail  them- 
selves of  the  firm's  promise,  the  case  not  l>eing 
materially  distiniruished  from  that  of  Arnold  t. 
Nichols,  64  N.  Y.  117  a876);  Spingam  v.  Bosenfeld, 
4  Misc.  528  (1808). 

But  in  Dunnlca  v.  GUnksoales,  78  BCo.  600  a881), 
where  an  appeal  was  taken  from  the  action  of  the 
assignee  to  whom  the  partcershlp  property  was 
assigned  for  the  benefit  of  all  creditors,  upon 
the  ground  that  such  assignee  allowed  a  claim 
against  the  partnership  which  was  not  a  partner- 
ship debt,  the  facts  showed  that  the  agreement 
between  the  partners  was,  that  the  notes  were 
given  In  settlement  of  a  partnership  busineas 
which  bad  previously  to  that  time  been  conducted 
In  another  state,  and  of  which  the  plaintiff  and  the 
assignors  were  members,  but  which  had  ceased  to 
exist,  the  agreement  being  that  the  assignors  were 
toexecute  their  Joint  notes  to  the  plaintiff  in  con- 
sideration of  which  they  were  to  get  the  assets  of 
the  firm.  The  evidence,  however,  did  not  show  that 
the  assets  were  carried  into  the  new  buslness,or  that 
they  were  purchased  for  such  purposes,  and  there- 
fore the  court  held  that  such  notes  were  the  indi- 
vidual Indebtedness  of  each  partner,  and  not  a 
firm  debt. 

See  also  Day  v.  Wetherby,  20  Wis.  368  (1872);  At- 
nold  V.  Nichols,  64  N.  T.  119  (1876);  Hanniaan  v. 
Allen,  127  N.  Y.  680, 642  a881):  Ex  varte  Jackson,  1 
Ves.  Jr.  131  '(1790);  KiUefer  v.  McLain,  70  Mich.  608 
a888);  Weaver  v.  White,  46  N.  Y.  8.  R.  467  a892); 
Case  V.  Ellis.  4  Ind.  App.  224  (1882),  head  IV.,  gupra. 

There  is  a  class  of  cases  wherein  the  ques- 
tion of  the  assumption  by  a  new  firm  of  the 
debts  of  the  old  one  has  arisen  in  the  preference 
given  or  the  provision  made  therefor  in  a  deed 
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of  assignment  for  the  benefit  of  creditors,  made  by 
the  flisn.  These  wUl  be  included  in  a  separate  notei 

Yin.  AMumption  of  debt  ortainaOy  inemrtd  for 
Mmhenefit, 

In  a  ease  where  money  was  borrowed  by  a  part- 
ner in  his  own^name,  and  the  amount  was  subse- 
quently put  into  the  bosinesf  of  the  firuL.  it  was 
held  that  it  was  not  a  partnership  debt,  and  thai 
the  firm  was  not  liable  for  it,  and  that  therefore  aa 
assignment  made  by  It  to  seome  suoh  debt  was  void 
as  against  attaching  oredltors,  the  firm  bebig  In- 
solvent at  the  time  of  the  assignment,  Pritohea  v. 
Pollock,  82  Ala.  100  (1886). 

Where  one  partner  bon#WB  money  In  his  indi- 
vidual name,  but  in  reality  for  the  use  of  the  flna, 
and  It  actually  goes  into  the  firm,  the  firm  may  a^ 
sume  the  llabttlty  and  confess  Judgment  therefor, 
the  oonslderatlon  of  suoh  aasumption  being  tbe 
moral  liability,  and  the  general  creditor  can  have 
no  ground  of  complaint,  for  tbe  reason  that  the  as- 
sets of  the  firm  are  increased  to  the  precise  extent 
of  the  money  borrowed.  Coffin's  App.  100  Pa.  280^ 
286(1884). 

The  fact  that  the  money  they  obtained  on  the 
personal  credit  of  one  partner  went  into  the  part- 
nership as,  and  was  used  for  the  exclusive  benefit  oC, 
the  firm,  although  not  of  itsflf  sufficient  to  make 
the  firm  liable  to  the  lender,  is  a  consideration  to 
support  the  firm's  subsequent  promise  to  pay.  8le- 
gel  V.  Chidsey,  2R  Pa.  279,  70  Am.  Dea  124  OSSTj; 
Graeff  v.  Hitchraan.  5  Watts,  464  (1886);  Oay  ▼.  Cot- 
trell,18Pa.412(1862). 

A  bill,  subsequently  given  by  a  firm  for  money 
obtained  by  one  pairtner  on  his  personal  credit 
which  went  into  the  partnership  funds  and  was  used 
exclusively  for  the  partnership  benefit,  is  a  suffi- 
cient promise  by  the  partnership  to  pay  such  sum, 
and  an  express  undertaklna  on  the  part  of  the 
firm  on  a  sufficient  consideration  to  pay  the  d^it 
out  of  the  parinership  assets,  ft  becoming  a  par^ 
nership  debt  to  aU  intents  and  purposea.  Siegel  v. 
CSiidsey,  supra. 

And  a  judgment  confessed  by  the  firm  under 
such  circumstances  and  on  suoh  assumption  would 
not  be  fraudulent.  Walker  v.  Marine  Nat.  Bank.  96 
Pa.  674,  579  (1882),  dting  and  approving  Siegel  v. 
Chidsey,  BuproL 

So  it  has  been  held  that  where  one  member  of  a 
firm  purchases  goods  or  borrows  money  for  the 
firm  on  his  own  credit,  giving  surety  for  the  pay- 
ment thereof,  and  such  money  or  goods  go  into  and 
are  used  by  the  firm,  and  the  surety  has  to  pay  as 
such,  the  firm  may  convey  its  goods  to  suoh  surety 
in  satisfaction  of  the  money  paid,  and  suoh  convey- 
ance will  be  valid  as  against  a  firm  creditor.  Owin 
V.  Selby,  5  Ohio  St.  96. 101  (1855). 

But  if  there  was  no  debt  due  from  the  firm  at  the 
time  of  the  giving  of  a  note,  if  they  had  never  re- 
ceived any  consideration  they  have  no  right,  when 
Insolvent,  to  create  a  debt  by  voluntarily  assuming 
the  debt  of  one  of  the  members  so  as  to  be  good  ss 
against, other  eredltors.  Walker  y.  Marine  Nat 
Bank,  supra. 

In  Roe  V.  Hume,  72  Hun,  1  (1888).  the  conrt  held 
that,  although  the  money,  which  was  lent  to  tfas 
partner  individuaUy  and  partly  secured  by  his  in- 
dividual mortgage,  went  for  the  firm  benefit,  yet 
this  fact  did  not  make  it  a  firm  obllgatioa,  for  the 
reason  that  it  might  have  formed  part  of  his  share 
of  capital,  or  might  have  been  paid  in  discharge  of 
a  debt  due  by  him  to  the  firm. 

In  addition  to  the  above,  see  Rose  v.  Keystone 
Shoe  Co.  18  W.  N.  C.  565, 668  0886);  Tilf  ord  v.  Ram- 
sey. 87  Mo.  565  (1866);  National  Bank  of  Oommeros 
V.  Meader,  40  Minn.  825  (1889),  under  liead  L,  supra. 
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«f  its  business.  The  assumption  of  that  debt 
hj  the  firm,  in  the  circumstances  already 
stated,  was  supported  in  equity  by  a 
valuable  and  meritorious  ooDsideratlon, 
SLS  explained  in  Siegel  t.  Chid»qf,  28 
Pa.  279,  70  Am.  Dec.  121  (1857),  and 
the  firm*s  note,  given  for  that  debt,  cer- 
tainly created  a  legal  obligation  on  the  part 
of  the  firm  to  discbarge  it.    Under  the  rul- 


ing of  this  court  in  Sexton  t.  Andtr9(m^  06 
Mo.  878  (1888),  and  in  the  absence  of  any 
evidence  of  actual  fraud  towards  any  of  the 
partnership  creditors,  it  seems  to  me  that  the 
firm  note  to  McCune  must  be  held  a  just 
charge  against  the  firm  assets.  Hence  my 
concurrence  in  the  Judgment  of  the  court  in 
banc. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS.  EIGHTH  CIRCUIT. 


B.  P.  REYNOLDS,  Plff.  in  Err,, 

GREAT  NORTHERN  R  CO. 

(00  Fed.  Bep.  80B.) 

1.  A  person  drlviair  alon^:  a  hifhway 
lO  or  18  feet  distant  ftnim,  and  paral- 
lel tOf  a  railroad  tracks  wltb  a  buffalo  ooat 
collar  turned  up  aipiiiist  hla  ears,  while  the  wind 
is  blowina  so  that  he  does  not  hear  a  train  oom- 
\ne  behiud  him,  but  who  does  not  look  behind 
him  to  see  the  train,  or  drive  with  tight  reins  so 
as  to  prevent  his  horse,  which  is  gentle,  from 
drawing  him  against  the  train  as  it  passes,  is 
guilty  of  such  negligenoe  as  will  prevent  re- 
covery for  injuries  thereby  received. 

£•  The  term  *'any  other  road***  in  Comp. 
Stat.  1887, 1  8016,  providing  for  railroad  signals  at 
oroesings  of  other  roads,  refers  only  to  public 
highways,  and  not  to  a  private  crossing. 

8.  The  dntjr  to  fl^ve  wamln^^  si^^nals  of 
the  appriMtch  of  a  train  at  a  crossing, 
imposed  by  Comp.  Stat.  1887, 1 301(1,  does  nott  ex- 
tend to  a  person  driving  along  a  Highway  parallel 
to  the  railroad,  who  has  not  lately  used,  and  does 
not  inteud  to  use,  any  crossing,  although  he  ex- 
pects a  signal  to  be  given  at  a  private  crossing 
«' near  by. 

4*  The  fket  that  a  railroad  Is  not  fenced* 
in  the  absence  of  a  statutory  requirement,  does 
not  make  the  railroad  company  liable  for  injuries 
to  a  person  who  is  driving  along  a  highway 
B^rallel  to  the  track. 

6»  A  witness  may  be  properly  asked, 
on  cross  OTamliiationt  how  a  private 
crossing  came  to  be  put  in  over  a  railroad, 
where  he  has  testified  In  chief  that  he  knew  who 
put  it  in  and  when  It  was  put  in. 

(August  19,  188&) 

]ilRROR  to  the  Oircnit  Ck>urt  of  the  United 
J  States  for  the  District  of  North  Dakota  to 
review  a  judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
defendant's  negligence.  AfflrrMd, 
The  facts  are  stated  in  the  opinion. 
Before  Caldwell,  Sanborn,  and  Thayer, 
Vircuit  Judge%, 


NOTB.— On  the  question  as  to  what  crossings  are 
meant  by  statutes  providing  for  signals  by  trains 
at  crossings,  see  wAt  to  8antx>m  y.  Detroit,  B.  0.  ft 
A.  B.  Ck>.  (Mich.)  ISL.  B.  A.  lUl 
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Messrs,  Taylor  Cmm  and  A.  Q, 
son,  for  plaintiff  in  error: 

Independently  of  any  statutory  requirement, 
a  jury  might  find,  upon  the  facts  of  a  case,  that 
it  was  tbe  duty  of  a  railroad  company  to  fence 
its  track. 

Donnegan  v.  Brhardt,  119  N.  T.  468,  7  L. 
R  A.  527. 

Tbe  Compiled  Laws  of  North  Dakota,  sec- 
tion 8010,  provides  for  the  ringing  of  a  bell  or 
blowing  oif  a  whistle  '*at  least  80  rods  from 
the  place  where  the  said  railroad  shall  cross 
any  other  road  or  street,"  etc. 

No  exception  is  made  as  to  public  or  pri- 
vate crossings,  and  the  provision  of  section 
8014,  where  certain  requirements  are  made 
with  reference  to  a  "public  highway/'  ne^- 
tives  the  inference  that  the  provision  of  section 
8016  can  be  construed  in  any  other  sense  than 
its  plain  language  indicates,  namely,  "any 
road/'  public  or  private. 

Sutherland,  Stat.  Constr.  §  255. 

The  court  erred  in  directing  the  jury  to  find 
a  verdict  for  the  defendant 

In  Qratwt  ▼.  Missouri  P.  B.  Go.  (Mo.)  16  L. 
R.  A.  189,  the  court  says:  "We  know  of  no 
rule  of  law  requiring  a  party  to  constantly  look 
even  one  way,  and  especially  none  requiring 
him  to  constantly  look  both  ways." 

The  courts  cannot  fix  anv  exact  point  as  the 
point  where  a  traveler  ia  bound  to  look  and 
listen. 

Oletfdand,  0.  0.  d  I.  R  Co.  v.  Harrington, 
181  Ind.  426;  OluMng  v.  Sharp,  96  N.  T. 
676. 

The  question  was  pertinent,  whether  those 
in  char^  of  the  train  did,  or  could,  by  reason- 
able diligence,  have  discovered  tbe  danger  of 
plaintiff,  traveling  within  10  or  Id  feet  of  the 
track,  with  his  back  toward  the  approaching 
train,  in  time  to  prevent  it  by  sounding  the 
whistle  or  ringing  the  bell  to  apprise  him  of 
the  danger,  and  ought  to  have  been  submitted 
to  the  jury. 

Cahia  V.  CfincinmUi,  2f.  0.  df  T.  P.  B.  Ok 
92  Ky.  846;  Olampit  v.  Chicago,  Si.  P.  db  K, 
C.  B.  G9.84Iowa,71;  4  Am.  &  Eng.  Encyclop. 
Law,  p.  989;  Thomas  v.  Dslawmre,  L.  dbW.  B, 
Co.  8  Fed.  Rep.  729. 

A  statute  providing  for  signals  at  a  railroad 
crossing  is  for  the  benefit  of  all  persons  at  or 
near  the  crossing,  as  well  as  for  those  actually 
crossing  or  about  to  cross,  and  omission  to  give 
statutory  signals  is  prima  facie  negligenoe. 

Jjonergan  v.  Blinois  Cent  B,  Do.  87  Iowa. 
765,  769,  17  L.  K  A.  854,  257;  Bansom  v. 


See  also  33  L.  R.  A.  101;  37  L.  R.   A.  591;  38  L.  R.  A.  302. 
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,  a.  p.  M.  d  0.  R  Oo,  62  WiA.  178. 
61  Am.  Rep.  718;  Hnvr^  ▼.  Central  R.  Co,  42 
H.  Y.  468;  Galena  S  C.  U.  R  Co.  v.  Loomie, 
18  HI.  648, 66  Am.  Dec  471;  Wakefield  v.  Con- 
neeiieut  S  RR  RCo.  VtYX.  880,  86  Am. 
Dec.  711 :  Ooegrave  t.  2^ete  York  C.  d  H.  R,  R. 
Co.  87  N.  Y.  88,  41  Am.  Rep.  866;  Voak  t. 
Northern  C.  R,  Co.  76  N.  Y.  820;  Bdtdana  t. 
Galveston,  E.  d  6.  A.  R  Co.  48  Fed.  Rep. 
862;  Pike  ^.Chicago  A  A.  R.  Co.  89  Fed.  Rep. 
764;  PittAurgh.C.  dBt.L.RCo.  ^.Martin,  82 
Ind.  476;  Wegttm  AA.R  Co.  ▼.  Jonee,  66  Ga. 
681;  Pattenon,  Railway  Accident  Law,  §  162; 
Grand  Trunk  R  Oo.  t.  Roeenberger^  9  Can. 
Sup.  Ct.  Rep.  811. 

A  railroad  compaDv  Is  bound  to  take  notice 
that  the  public  la  using  a  crossing  put  in  by 
the  company,  although  not  on  a  regularly  laid 
out  public  highway.  The  statutory  require- 
ments as  to  signals  apply  to  any  crossing  of 
''any  road  or  street,"  put  in  by  the  company 
tad  used  by  the  public.  Continued  use  with- 
out oblection  amounts  to  a  license. 

K.  Dak.  Comp.  Laws,  g  8016;  LHUtrom  t. 
Norihem  P.R  Oo.  68  Mfiin.  464,  20  L.  R  A. 
687;  Rairv  t.  Neu>Fork  C.  dbH.R  RCo.  92 N. 
Y.  289,  44  Am.  Rep.  877;  Davie  ▼.  (^cago  d 
N.  W.ROO.SS  Wis.  646,  46  Am.  Rep.  667; 
Booker  ▼.  Ohiauw,  M.  dSt.P.R  Oo.  76  Wis. 
642;  /^KifvsT.  AimpAr^s,84Fed.Rep.282. 

A  person  crossing  or  at  or  near  a  railroad 
erosnng  has  a  right  to  rely  upon  the  giving  of 
■Ignals  required  by  statute,  and  failure  to  an- 
tidpate  that  the  company  will  not  obey  the 
statutory  requirements  as  to  signals,  and  failure 
to  use  other  diligence  than  listening  and  look- 
ing, is  not  negligence,  as  a  matter  of  law, 
when  such  signals  are  not  given. 

CorreUY.  Burlington,  C.  R  <t  Ji.  R  Oo.  9S 
Iowa,  120, 18  Am.  Rep.  22;  Tabor  v.  Missouri 
VaUey  R.  Oo.  46  Mo.  868,  9  Am.  Rep.  617; 
OMeaao,  St.  L.  S  P.  R  Co.  ▼.  ffutehinaon,  120 
Dl.  687;  EmetY.  Hudson  River  R  Oo.  dS  JX. 
Y.  87, 90  Am.  Dec  761;  Brown  t.  New  York 
0.  Railroad,  82  N.  Y.  697,  88  Am.  Dec  868; 
KlanowM  t.  Grand  Trunk  R  Co.  67  Mich. 
626;  Com.  t.  Fitchburg  R  Co.  10  Allen,  189; 
Northern  P.  R.  Oo.  t.  AwUn,  64  Fed.  Rep. 
911;  KeU^  t.  Si.  Paul,  M.  d  2C  R  Co.  k 
Minn.  1. 

Under  the  facts,  as  disclosed  by  the  undis- 
puted evidence  in  the  case,  the  issues  present 
a  question  of  fact  for  the  Jury. 

Northern  P.  R  Co.  t.  NiekeU,  60  Fed.  Rep. 
718,  4  U.  S.  Api>.  886;  Biomt  City  &  P.  R  Co. 
▼.  haui,  84  U.  8.  666,  21  L.  ed.  749;  Hayee  t. 
Michigan  0.  R  Oo.  Ill  U.  a  289,  28  L.  ed. 
416. 

If r.  W.  IL  DodM»  for  defendant  in  error: 

Statutes  of  the  character  of  section  8016  of 
the  Compiled  Laws  of  North  Dakota,  requir- 
ing certain  signals  to  be  given  by  bell  or 
whistle  at  a  distance  of  at  lesst  80  rods  from 
the  place  where  the  railroad  crosses  any  other 
road  or  street,  are  enacted  for  the  purpose  of 
averting  danger  to  those  approacliing  such 
crossings  upon  such  road  or  street,  and  to  give 
such  persons  warning  while  the  a] 


train  fa  vet  at  a  comparatively  safe  distance,  in 
order  teat  they  aiay  be  placed  upon  their 
guard;  and  not  for  the  protection  of  persons 
not  on  such  other  road  or  street,  and  who  are 
not  intending  to  use  the  crossing,  but  who  may 
99L.&A. 


be  traveling  in  another  highway  parallel  wilh 
the  railroad,  and  whose  danger  from  sp- 
proaching  trains  is  therefore  as  great  at  any 
other  distance  as  within  80  rods  from  aaat 
crossing. 

East  Tennessee,  V.  d  Q.R  Oo.  ▼•  Fhathers, 
10  Lea,  108;  Rosenberger  v.  Grand  IHink  R 
Co.  8  Ont.  App.  Rep.  482;  Gorris  t.  Sooit,  L. 
R  9  Ezch.  126;  O^DonneU  v.  Promdenee  <§  W. 
£.  09.  6  R  L  211;  BeHmes  v.  Central  R.  dt 
Bkg.  Co.  87  Ga.  698;  Elwood  t.  New  York  C. 
dbKB.RCo.^  Hun,  808;  Hartg  v.  Central 
A  O?.  42  N.  Y.  468:  Philadelphia  dRR.QK 
V.  Bpearen,  47  Pa.  800,  86  Am.  Dec.  644; 
FUtdier  v.  Atlantic  dbP.  RCo.^  Mo.  4S4; 
CordeU  v.  New  York  C.  db  H.  R  R  Co.  64  N, 
Y.  686;  Byrne  v.  New  York  C.dhK  R  B.O0. 
94  N.  Y.  12;  Johnson  v.  Louisvifle  dkN.B.Os. 
(Ey.)  18  Am.  d^  £ng.  R.  Cas.  628:  St.  Louis 
dtS  F.  R.  Co.  T.  Payne,  29  Kan.  166;  PMter- 
son.  Railway  Accident  Law,  160;  Flint  v. 
Norwich  d  W.  R  Co.  110  Mass.  222;  Chicago, 
R.  IdbP.R  Co.  V.  Houston,  96  U.  S.  697,  24 
L.  ed.  642;  1  Thomp.  Neg.  p.  462,  and  au- 
thorities cited. 

A  person  like  the  plaintiff,  driving  within 
a  few  feet  of  a  railroad  track,  and  therefore  in 
a  place  of  comparative  danser,  owes  to  himself 
a  duty  to  look  and  listen  for  the  approach  of 
trains  the  noise  of  which  at  so  short  a  dis- 
tance  may  frighten  his  team  and  therefore 
enhance  his  danger. 

Schofidd  V.  CAtA^,  M.  d  St.  P.  R  Oo.  114 
U.  S.  616,  29  L.  ed.  224;  Ohieagb.  R  LdP. 
R  Co.  V.  Houston,  supra. 

The  statute  does  not  refer  to  private  ways  or 
farm  crossings,  and  if  so  construed  would  ne- 
cessitate that  die  locomotive  bell,  or  whistle, 
be  constantly  sounded  from  one  state  line  to 
the  other. 

Sather  v.  Chieago,  M.  d  St.  P.  R  Oo.  40 
Minn.  91;  Greeley  v.  St.  Paul,Ji.  dM.  RCo. 
88  Minn.  187;  Brooks  v.  New  terk  dE.  R  Co. 
18  Barb.  697;  Cook  v.  MUwaukes  d  St.  P.  R 
Co.  86  Wis.  46;  Missowri,  K.  d  T.  R  Oo.  t. 
Long,  27  Kan.  684;  Flint  d  P.  M.  R  Co.  y. 
VtU^,46Mich.  88. 

The  verdict  for  the  defendant  was  therefore 
properly  directed. 

SehofM  Y.  Chicago,  M.dSLP.ROo.  114 
U.  S.  616.  29  L.  ed.  224;  SehfOykiU  dD.  Imp. 
d  R.  Co.  V.  Munson,  81  U.  S.  14  Well.  442^ 
20  L.  ed.  867;  Herbert  v.  Butler,  97  U.  8.  819, 
24  L.  ed.  958;  Grig^  y.  Houston,  104  U.  a 
668,  26  L.  ed.  840:  RandaU  y.  BaUimer^  O. 
R  Co.  109  U.  8. 478,  27  L.  ed.  1008. 

Ssuibom*   Oirouit  Judge,   delivered  die 

opinion  of  the  court : 

Between  6  and  7  o'clock  on  a  clear  night 
in  February,  1894,  B.  P.-  Reynolds,  the  plain- 
tiff in  error,  was  driying  along  a  public  road 
which  runs  over  a  level  ^territory  parallel 
with  and  12  feet  distant  from  the  railroad 
of  the  Great  Northern  Railway  Company, 
the  defendant  in  error,  when  his  horse  sad 
sleigh  went  against  a  train,  which  was  com- 
ing along  the  railroad  from  his  rear,  and  ha 
was  injiued,  his  sleigh  was  broken,  and  hia 
horse  was  killed.  He  sued  the  defendant  in 
error  for  negligence.  The  company  denied 
negligence  on  its  own  part,  and  alleged  that 
the  carelessness  of  the  plaintiff  In  error  caused 
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ihe  inluTj.  At  the  close  of  the  eyidence  for 
the  piaiDtiff  the  court  directed  a  verdict 
for  the  compaoy,  and  this  writ  of  error  chal- 
lenges the  judgment  upon  that  verdict. 

'the  facts  are  undisputed,  and  thev  are 
these :  The  railroad  of  the  defendant  in  er- 
•  roT  runs  northwesterly  from  Fargo,  in  North 
Dakota.  About  half  a  mile  northwest  of 
Farfi^o.  cm  this  railroad,  ii  the  Standard  Oil 
BtatTon.  A  little  more  than  a  mile  north- 
westerly of  the  oil  station,  and  on  the  east 
aide  of  the  track,  stands  the  private  slaught- 
erhouse of  one  Moulton.  In  the  summer  of 
1898,  Moulton  reo nested  the  defendant  in  er- 
ror to  put  a  Grossing  opposite  his  slauehter- 
honae,  so  that  he  could  r^u^  the  public  nigh- 
way  on  the  west  side  of  the  track,  and  it 
consented.  Thereupon  he  graded  the  cross- 
ing, and  the  section  men  of  the  company 
planked  it.  This  crossing  was  not  on  any 
traveled  road.  It  extended  only  from  the 
public  road  on  the  west  side  of  the  track  to 
the  doors  of  the  slaughterhouse  of  Mr.  Moul- 
ton, and  it  had  never  been  opened,  or  laid 
out,  or  worked,  or  maintained  by  public  au- 
thority. It  was,  however,  on  a  section  line, 
and  people  who  had  occasion  to  cross  the  rail- 
road at  that  place  had  sometimes  driven  over 
it.  The  statutes  of  North  Dakota  required 
the  railroad  company  to  ring  its  bell  or  sound 
ita  whiatle  at  a  distance  of  at  least  80  rods 
from  ita  crossing  of  "any  other  road  or 
street. "  And  the  plaintiff  claimed  that  the 
company  was  negligent  because  it  gave  no 
such  signal  of  tne  approach  of  its  train  to 
Moul ton's  crossing.  The  defendant  never 
had  rung  its  bell  or  sounded  its  whistle  for 
this  crossing,  and  it  did  not  do  so  on  the 
night  of  the  accident.  The  public  road  from 
the  oil  station  to  this  crossing  ran  along  the 
west  side  of  the  railroad,  parallel  to,  and 
about  10  or  13  feet  distant  from,  it.     The 

?laintiff  in  en-or  had  lived  on  a  farm  about 
miles  northwest  from  Fargo,  and  on  the 
west  side  of  the  railroad,  for  Siree  years,  and 
had  frc()uently  passed  over  this  road,  and 
was  familiar  with  its  location  and  character. 
He  was  driving  home  from  Fargo,  along  this 
road,  and  was  about  10  rods  southeasterly  of 
Muulton*s  crossing  when  the  accident  oc- 
curred. He  did  not  intend  to  cross  the  rail- 
road, or  to  use  the  crossing  in  any  way.  The 
ni  iriit  was  clear  and  cold.  The  mercury  stood 
at  zero.  The  ground  was  covered  with  snow. 
Tlie  two  roads"  extended  from  the  oil  station 
to  Moulton*s  crossing  over  a  prairie  without 
an  obstruction  to  the  view,  and  the  plain- 
tiff could  have  seen  the  coming  engine,  with 
ita  bright  headlight,  the  distance  of  a  mile 
from  the  place  of  the  accident,  if  he  had 
looked.  He  knew  that  a  train  passed  up  the 
railroad  northwesterly  every  evening,  but  did 
not  know  at  exactly  what  time  it  passed. 
He  looked  back  towards  Fargo,  to  see  if  it 
was  coming,  when  he  was  about  40  rods  north- 
westerly from  the  oil  station,  but  he  never 
looked  again  until  he  was  struck  by  the  train. 
He  was  driving  on  a  gentle  trot  a  manage- 
able horse  that  was  liable  to  be  a  little  fright- 
ened  by  a  moving  train,  and  he  testified  that 
he  was  listening  for  the  company  to  sound 
ita  whistle  or  ring  ita  bell  for  Moulton*s 
90L.R.  A. 


crossing,  so  aa  to  be  prepared  for  the  train. 
The  wind  came  from  the  north.  He  wore  a 
buffalo  coat  Its  collar  was  turned  up  about 
his  ears,  and  he  never  heard  the  roar  of  the 
approaching  train  until  it  struck  him. 

Was  the  charge  of  the  court  below  to  re- 
turn a  verdict  for  the  defendant  in  error  upon 
this  state  of  facts  erroneous?  The  rules  of 
law  by  which  this  question  must  be  answered 
are :  (1)  In  order  to  maintain  an  action  for 
negligence,  where  the  injury  waa  not  wan- 
tonly, maliciously,  or  intentionally  inflicted, 
it  must  appear  that  the  negligence  of  the  de- 
fendant waa  the  proximate  cause  of  the  in- 
jury, and  it  must  not  appear  that  the  neg- 
ligence of  the  plaintiff  contributed  to  thai 
injury.  (8)  Where  a  diligent  use  of  the 
senses  by  the  plaintiff  would  have  avoided 
a  known  or  apprehended  danger,  a  failuro 
to  use  them  is,  under  ordinary  circumstances, 
contributory  negligence,  and  should  be  so 
declared  by  the  court  (8)  It  is  the  duty  of 
the  trial  court  at  the  close  of  the  evidence 
to  direct  a  verdict  for  the  party  who  is  clearly 
entitled  to  recover,  where  it  would  be  ita 
duty  to  set  aside  a  verdict  in  favor  of  hia 
opponent  if  one  were  rendered.  Chicago,  R, 
L  dt  P.  B.  Co,  Y,  Hou*Um,  95  U.  S.  697,  24 
L.  ed.  549;  SehoMd  v.  CfUeoffo,  M.  db  St. 
P.  B.  Co,  114  U.  8.  615,  39  L.  ed.  224; 
Aerltf§U  V.  Humphrey,  14b  U.  8.  418,  420, 
86  L.  ed.  758.  759;  Oiicago  AN.  W,  R  Co. 
y.  Dam,  8  C.  C.  A.  429,  53  Fed.  Qep.  61, 
10  U.  8.  App.  422 ;  Missouri  P.  R,  Co,  y. 
MoseUy,  6  C.  C.  A.  641,  57  Fed.  Rep.  931 ; 
Donaldson  y.  Miluaukee  A  8t,  P.  R.  Co,  21 
Minn.  298 ;  Broum  v.  MUwauku  d  8t,  P.  B. 
Co,  39  Minn.  165 ;  Smith  v.  Minneapolis  d 
St.  L.  B.  Co,  36  Minn.  419;  Lenix  v.  Mis- 
souH  P.  B.  Co.  76  Mo.  86;  PoteeU  y.  Mis- 
souri  P.  B.  Co,  76  Mo.  80 ;  Oowen  y.  Harley^ 
6  C.  C.  A.  190,  56  Fed.  Rep.  978,  980,  and 
cases  cited. 

Conceding  for  the  moment,  but  not  decid- 
ing, that  it  was  the  duty  of  the  defendant 
to  give  the  statutory  signal  for  Moulton 'a 
crossing,  do  not  the  facts  of  this  case  con- 
clusively show  that  the  plaintiff  was  him- 
self guilty  of  contributory  negligence?  The 
question  here  is  not  whether  the  negligence 
of  the  defendant  or  that  of  the  plaintiff  was 
the  more  proximate  cause  of  the  injury,  but 
whether  or  not  the  plaintiff's  negligence  con- 
tributed to  it  In  Chicago,  R,  L  db  P,  B. 
Co.  y.  EiniMtan,  95  U.  8.  697,  703,  24  L.  ed. 
543,  548,  Mr.  Justice  Field,  in  delivering 
the  opinion  of  the  supreme  court  in  a  case 
in  which  a  woman  had  been  killed  while 
crossing  a  railroad,  said:  "The  failure  of 
the  engineer  to  sound  the  whistle  or  ring 
the  ben,  if  such  were  the  fact  did  not  re- 
lieve the  deceased  from  the  necessity  of  tak- 
ing ord  inary  precautions  for  her  safety.  Neg- 
ligence  of  the  company's  employes  in  these 

garticulars  was  no  excuse' for  negligence  on 
er  part  She  waa  bound  to  listen  and  to 
look  before  attempting  to  cross  the  railroad 
track,  in  order  to avoiaan  approaching  train, 
and  not  to  walk  Qarelesslv  into  the  place  of 
possible  danger."  Sdumsld  v.  Chicago,  M. 
dk  St,  P,  li,  Co.  114  tr.  8.  615,  39  L.  ed. 
334;  McQrath  y.  Ifew  York  Cent,  dt  H.  B, 
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&  Cb.  50  N.  Y.  460,  17  Am.  Rep.  850; 
BodruM  ▼.  Jfew  Tark,  If.  K  d  M,  R  Oa. 
135  N.  Y.  526. 

The  danger  to  the  plaintiff  from  the  com- 
ing train  was  from  his  possible  failure  to 
manage  his  frightened  horse  and  keep  him 
in  the  road,  not  from  the  possibility  that  the 
train  would  cross  the  road  upon  which  he 
was  traveling.  He  testified  that  his  horse 
was  gentle  and  manageable  in  the  presence 
of  moving  trains,  but  that  he  might  be  a 
little  frightened  by  one,  and  that  for  this 
reason  he  listened  to  hear  the  bell  or  whistle, 
that  he  might  be  prepared  for  the  coming  of 
the  train  he  expected,  and  thus  control  his 
horse.  In  other  words,  he  knew  he  was  in 
a  dangerous  place,  and  the  company  did  not, 
and  he  reliea  upon  the  bell  or  whistle  of  the 
company  to  make  him  careful  to  manage  his 
horse  and  keep  him  in  the  public  road,  where 
he  belonged.  There  were,  however,  two 
methods  perfectlv  open  to  him  that  would 
have  protected  him  against  this  danger,  re- 
gardless of  the  statutory  signals.  One  was 
to  drive  his  horse  with  tight  reins,  and  man- 
age him  as  carefully  as  if  the  train  was  con- 
stantly passing,  as  long  as  he  continued  to 
drive  along  within  12  feet  of  the  railroad 
track.  The  other  was  to  use  his  eyes  to  look 
back  often  enough  to  see  the  bright  headlight 
of  a  train  before  it  could  overtake  him.  The 
view  from  the  place  of  the  accident  south- 
westerly was  unobstructed  for  more  than  a 
mile,  and  to  look  was  to  see  the  coming 
train.  The  facts  that  the  temperature  was 
at  zero,  that  he  had  turned  the  collar  of  his 
buffalo  coat  up  against  his  ears,  that  he  was 
sitting  in  a  sleigh,  that  the  wind  came  from 
the  north,  and  that  he  never  heard  the  roar 
of  the  approaching  train  until  it  struck  him, 
show  that  he  had  made  his  sense  of  hearing 
practically  useless.  This  made  the  duty  of 
the  diligent  and  frequent  use  of  his  eyes  more 
imperative.  Missouri  P.  B.  Ch,  v.  MoseUy, 
6  d.  0.  A.  641,  645,  57  Fed.  Rep.  021 ;  Myn- 
ning  v.  Detroit,  L.  A  IS,  B.  Co.  50  Mich.  257. 
It  certainly  is  not  a  diligent  use  of  the  senses, 
when  danger  is  apprehended  from  a  train 
coming  from  the  rear,  to  cover  the  ears  with 
a  buffalo  coat,  and  steadily  look  in  a  direc- 
tion opposite  to  that  from  which  the  train  is 
expected,  while  a  horse  goes  three  quarters 
of  a  mile  on  a  gentle  trot.  The  ordinary  use 
of  his  eyes  would  have  informed  the  plaintiff 
of  the  coming  of  this  train,  and  would  have 
enabled  him  to  avoid  the  danger.  Moreover, 
after  he  had  closed  his  ears  to  the  roar  of  the 
train  coming  from  the  rear  by  the  collar  of 
his  buffalo  coat,  and  had  concluded  not  to 
look  back  while  he  was  traveling  three  quar- 
ters of  a  mile,  it  was  certainly  not  the  exer- 
cise of  ordinary  care  to  drive  so  carelessly 
that  a  horse  that  was  gentle  and  manageable 
in  the  presence  of  moving  trains  would  draw 
him  onto  the  railroad  or  against  the  train  as 
it  passed.  If  he  would  not  look  for,  and  so 
dr^sed  himself  that  he  could  not  hear,  the 
train  he  expected  to  come  from  his  rear, 
ordinarv  prudence  required  him  to  drive  his 
gentle  horse  so  carefully  that  he  would  be 
prepared  for  its  coming  at  any  time.  The 
evidence  of  contributory  negligence  was  con- 
clusive. 
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There  is  another  reason  why  the  Jodgmeat 
of  the  court  below  should  not  be  reversed. 
This  record  does  not  tend  to  prove  any  Di- 
ligence on  the  part  of  the  railroad  company. 
The  fact  that  it  failed  to  give  the  sUtuUnj 
signal  for  Moulton's  crossing  Is  the  only  evi- 
dence of  its  negligence  in  this  record.  It 
owed  no  duty  to  ring  its  bell  or  aouod  its 
whistle  because  the  plaintiff  was  driving 
along  the  public  road,  unless  that  duty  was 
imposed  upon  it  by  this  statute.  In  the  ab- 
sence of  the  statute,  it  had  as  much  right  to 
use  its  railroad  for  its  trains  without  notice 
to  the  plaintiff  as  the  plaintiff  had  to  use  the 
public  road  without  notice  to  it.  If  there 
was  any  difference  between  them,  the  heavier 
burden  of  care  was  upon  the  plaintiff,  for  he 
knew  that  he  was  there,  and  in  danger,  and 
the  company  had  no  such  knowledge.  Hence 
the  company  violated  no  duty  to  the  plain- 
tiff which  Uie  statutes  did  not  impose.  Did 
the  statutes  require  the  whistle  to  be  sounded 
or  the  bell  to  be  rung  for  Moulton's  cross- 
ing? Section  8014  of  the  Compiled  Laws  of 
Dakota  of  1887  provides  that  every  railroad 
corporation  operating  a  line  of  rcMui  within 
that  state  shall  erect  suitable  signs  of  caution 
at  each  crossing  of  its  road  with  a  public 
highway.  Section  8016  of  these  statutes  re- 
quires that  a  bell  shall  be  rung  or  a  whistle 
sounded  at  the  distance  of  80  rods  from  the 
place  where  any  railroad  shall  cross  any  other 
road  or  street  Section  8017  provides  that 
when  any  person  owns  land  on  both  sides  of 
any  railroad  the  corporation  owning  such 
railroad  shall,  when  required,  make  and  keep 
in  repair  one  causeway  or  other  safe  and  ad- 
equate means  of  crossing  the  same.  The 
question  is.  Was  Moulton's  crossinf^,  at  the 
place  where  this  railroad  passed  it,  **any 
other  road  or  street,"  within  the  meaning  of 
section  8016,  supraf  Article  2,  chap.  12,  of 
the  Political  Code  of  North  Dakota,  which 
treats  of  public  highways  and  roads,  pro- 
vides that  all  public  roEMis  and  highways 
that  have  been  open  and  in  use  as  such,  and 
included  in  a  road  district  ii)  the  town  in 
which  they  are  situated,  for  twenty  years 
preceding  March  0,  1888,  shall  be  public 
roads  or  highways  (Dak.  Comp.  Laws  1887, 
§  1261)  ;  tl.at  every  road  laid  out  by  order  of 
proper  authorities,  as  provided  in  this  arti- 
cle, from  which  no  appeal  has  been  taken, 
shall  be  a  public  highway  (Id.  §  1262)  ;  and 
that  the  congressional  section  lines  shall  be 
considered  public  roads,  to  be  opened  to  the 
width  of  2  rods  on  each  side  of  said  section 
lines  upon  order  of  the  board  of  supervisors. 
Section  1264  provides  that  the  supervisors  in 
the  several  towns  shall  ''have  the  care  and  su- 
perintendence of  the  roads  and  bridges  there- 
in. *  Section  1266  provides  that  the  overseas 
of  highways  in  each  town  "shall  repair  and 
keep  in  order  the  roads  within  their  respect- 
ive districts."  Section  1271  provides  for  a 
road  tax.  Section  1272  proviqes  that  the  su- 
pervisors shall  assess  a  road  tax  on  all  real 
estate  and  personal  property.  In  section  1277 
the  overseen  of  highways  are  called  ''road 
overseers. "  Now,  it  is  certain  that  Moulton's 
crossing  was  not  a  public  highway.  It  had 
not  been  used  twenty  yean.  It  had  not  been 
laid  oat  by  the  proper  authorities.    It  had 
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not  been  opened  on  the  section  line  by  order 
of  the  board  of  supervisors  of  the  township. 
It  was  a  mere  private  crossing,  put  in  at  the 
request  of  Moulton,  to  enable  him  to  reach  his 
Blaughterhouse  from  the  public  road,  which 
-was  on  the  opposite  side  of  the  railroad.  In 
the  instances  to  which  we  have  referred  the 
legislature  of  Dakota  has  repeatedly  used 
the  word  "road"  as  synonymous  with  the 
term  **  public  hiehway.^  The  presumption 
Ib  that  they  used  it  in  the  same  sense  in  sec- 
tion  8016.  This  presumption  is  strengthened 
by  the  fact  that  it  borders  upon  absurdity  to 
BUj^pose  that  the  legislature  intended  to  re- 
quire the  railroad  companies  to  give  this  stat- 
utory signal  80  rods  on  either  side  of  every 
farm  crossing  or  way  from  a  private  dwell- 
ing or  business  house  across  their  roads.  If 
Bych  were  the  rule,  there  would  be  few  places 
on  the  line  of  this  railroad  in  the  eastern  part 
of  North  Dakota  where  the  bell  or  whistle 
would  not  be  required  to  be  sounding.  We 
do  not  think  this  was  the  intention  of  the  leg- 
islature, and,  as  Moulton's  crossing  was  not  a 
public  highway,  the  railroad  company  waa, 
in  our  opinion,  guilty  of  no  negligence  In 
its  failure  to  give  the  statutory  signal  at  that 
crossing. 

Our  conclusion  is  that  the  term  **  other 
road,"  in  section  8016  of  the  Compiled  Stat- 
utes of  Dakota,  1887,  refers  to  a  public  high- 
wav  as  defined  by  the  statutes  of  that  state, 
and  that  it  has  no  reference  to  farm  ways  and 
private  wagon  roads  that  cross  the  railroad. 
Sather  v.  Chicago,  M.  db  8t.  P.  B.  Oo.  4Q 
Minn.  91 ;  QredBy  t.  St.  Paul,  M.  d  M.  R 
Oo.  88  Minn.  187 ;  BtooIcm  v.  New  York  d  JB. 
i2.  Oo.  18  Barb.  697;  Oook  v.  MUtoaukee  <t 
St.  P,  R  Oo.  86  Wis.  46;  Mmoun,  K.  ift  T. 
R  Go.  V.  Long,  27  Kan.  684 ;  FUnt  db  P.  M. 
R  Oo.  V.  WUley,  47  Mich.  88. 

Moreover,  even  if  Moulton's  crossing  had 
been  upon  a  road  or  street  the  failure  of  the 
company  to  give  the  statutory  warning  for  it 
would  not  have  charged  it  with  the  neglect 
of  any  dutv  it  owed  to  the  plaintiff.  Fail- 
ure to  discharge  a  duty  to  the  plaintiff,  and 
resulting  injury  to  him,  are  indispensable 
elements  of  actionable  negligence.  Where 
there  has  been  no  such  failure,  there  has  been 
no  wronff,  and  therefore  there  is  no  remedy. 
In  the  absence  of  a  statute  which  requires 
warning  of  a  coming  train  at  a  crossing,  the 
railway  company  owes  to  a  workman  in  an 
adjacent  flela,  to  a  domestic  in  a  neighbor- 
ing house,  or  to  a  traveler  on  a  parallefroad, 
who  has  not  l!rossed,  and  does  not  intend  to 
cross  or  enter  upon,  the  railroad  no  duty  to 
signal  the  approachof  its  trains.  The  meas- 
ure of  the  reciprocal  rights  and  duties  of 
these  parties  and  the  railroad  is  not  changed 
or  affected  by  the  enactment  of  such  a  stat- 
ute. The  evil  it  is  intended  to  remedy  did 
not  threaten  them.  The  warning  it  requires 
was  not  provided  for  their  benefit.  The  ob- 
ject of  such  a  statute  is  to  warn  persons  in 
the  vicinity  of  the  crossing,  who  have  just 
crossed,  who  are  in  the  act  of  crossing,  and 
who  intend  to  cross,  the  railroad  upon  it,  of 
the  approach  of  the  train,  to  the  end  that  col- 
lisions and  the  danger  of  fright  and  injurv 
from  the  use  of  the  crossing  may  be  avoided. 
29  L.  R.  A. 


Accordingly  such  a  statute  imposes  upon  the 
railroad  companies  a  duty  to  warn  such  per- 
sons, but  it  imposes  upon  them  no  duty  to 
warn  others.  Consequently,  a  failure  to  give 
the  warning  becomes  a  neglect  of  statutory 
duty,  and,  If  injury  results,  raises  a  cause 
of  action  in  favor  of  the  former,  but  not  in 
favor  of  the  latter.  This  is  a  just  and  reason- 
able rule,  because  the  crossing  was  a  menace 
of  danger  to  the  former,  but  not  to  the  latter. 
Its  existence  and  use  by  the  company  neither 
increases  nor  diminishes  the  danger  of  the 
traveler  on  a  paralled  road,  who  has  not  used, 
is  not  usinfl;,~and  does  not  intend  to  use  it; 
and  hence  ne  does  not  fall  within  the  class 
of  those  for  whom  such  a  statute  imposes 
upon  railroad  oompanies  the  duty  of  giving 
a  warning  of  the  approach  of  their  trains  to 
the  crossing.  Our  conclusion  is  that  a  stat- 
ute which  requires  railroad  companies  to  give 
a  warning  signal  of  the  approach  of  trains 
to  their  crossing  of  a  road  or  street  imposes 
no  duty  to  irive  such  warning  to  those  who 
have  not  lately  used,  who  are'not  using,  and 
who  do  not  intend  to  uBe  the  crossing,  and 
such  parties  cannot  recover  of  the  railroad 
companies  for  a  failure  to  give  the  warning. 
The  purpose  of  such  a  statute  is  to  warn  those 
who  have  lately  used,  those  who  are  using, 
and  those  who  are  about  to  use  the  crossing. 
It  imposes  a  duty  upon  the  railroad  company 
to  give  to  these  penons  the  statutory  warn- 
ing, and  a  failure  to  give  it  is  a  neglect  of 
duty  to  them,  for  which  thev  alone  may  re- 
cover if  injpry  results.  These  views  are 
supported  by  the  great  weight  of  authority. 
Pike  T.  OMeaao  db  A.  R  Oo.  9»  Fed.  Rep. 
764;  BeU  Y.fftmnibal  d St.  J.  R  Oo.  73  Mo. 
50,  68;  Boaiu  v.  Atlantic  db  P.  R  Oo.  62 
Mo.  49,  67,  68 ;  Bahbaek  v.  PaoiiU  Railroad, 
48  Mo.  187 ;  EhDood  ▼.  New  York  Cent,  db  H. 
R  R  Oo.  4  Hun,  808 ;  0*DonneU  v.  Provi- 
dence db  W.  R  Oo.  6  R.  I.  211,  216;  East 
Tennessee,  V.  db  G.  R.  Oo.  v.  Feathers,  10 
Lea,  108,  106 ;  &.  LmU  db  S.  F.  R  Oo.  v. 
Payne,  29  Ean.  166,  opinion  by  Judge  Horton, 
concurred  in  by  Mr.  Justice  Brewer ;  Missouri 
P.  R  Oo.  V.  Pierce,  88  Kan.  61,  64;  Clark 
V.  Missouri  P.  R  Oo.  96  Ean.  860;  Oorrii 
▼.  Scott,  L.  R.  9  Bxch.  126. 

It  is  assigned  as  error  that  the  court  below 
refused  to  permit  the  plaintiff  to  testify 
whether  or  not  there  was  any  fence  along  the 
track  of  the  railroad  company  at  the  place 
of  the  accident.  It  is  not  claimed  that  there 
is  any  statute  in  the  state  of  North  Dakota 
requiring  a  railway  company  to  fence  ita 
track,  and  we  are  unable  to  perceive  how  the 
fact  that  it  was  or  was  not  fenced  could  affect 
the  riffht  of  the  plaintiff  to  recover  under  the 
undisputed  facts  of  this  case. 

It  is  assigned  as  error  that  the  court  per- 
mitted the  witness  Moulton  to  testify,  upon 
cross-examination,  **how  the  crossing  oppo- 
site his  slaughterhouse  came  to  be  put  in." 
There  was  no  error  in  this  ruling.  He  had 
testified  in  chief  that  he  knew  who  put  the 
crossing  in,  and  when  it  was  put  in,  and  it 
was  certainly  fair  cross-examination  to  ask 
him  how  it  came  to  be  put  in. 

The  judgment  beUno  mtut  be  affirmed,  and  it 
is  so  ordered. 
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FARMERS'  COOPERATIVB  MANU- 

FACTURINQ  CO. 
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ALBBMARLE  &  RALEIGH  R.  CO.. 

Appt. 
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!•  A  iniTsto  aetton  Ibr  »  pabUe  nnlp 
MUiee  may  be  maintained  b  j  one  who  Is  not  the 
•ole  or  even  a  peculiar  luftorer.  If  his  gxtonmoe 
jg  not  oommon  to  the  whole  publlo,  but  to  a  oom^ 
mon  misfortune  of  a  number  or  even  a  olass  of 
persons. 

t*  The  owB«r  of  »  bo»t»  wlMther  Up 
eenaed  or  not*  aad  whether  other  Indi* 
Tldnals  own  boats  similarly  angSiged 
tn  navlffatinff  a  river  or  not,  ma j  have  a  private 
aetlon  for  an  obetruotion'  to  a  navigable  river, 
where  hto  boat  to  engaged  In  transporting  ma- 
terial for  manufacturinff  purposes  ftom  a  point 
below  the  obstruction  to  a  point  above  it. 

8*  The  flket  that  %boat  was  doin^  bnslF 
ness  as  a  common  earrier*  as  well  as  for 
the  manufacturers  who  owned  it,  does  not  pre- 
olude  a  private  right  of  action  by  the  owner  for 
obstruction  of  navigation. 

4.  Damages  foir  detention  of  a  boat  by 
obstmetion  of  navigfation*  where  other 
means  of  transportation  were  not  provided,  will 
not  Include  the  cost  of  loading  and  unloading  and 
of  damage  to  the  cargo  by  exposure  after  un- 


(Ootober  IMMk) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Edgecombe  Coun^ 
In  favor  of  plaintiff  in  an  action  to  recover 
damages  for  obstructing  %  navigable  stream  (o 
the  iniury  of  plaintiff.    Bswned, 

Plamtifl  was  engaged  in  manufacturing  cot- 
ton-seed oil  at  a  plant  erected  on  the  Tar 
river,  and  in  connection  with  its  business  it 
tan  a  boat  to  carry  products  to  and  from  the 
mill.  Defendant,  in  constructing  a  railroad, 
built  a  bridge  across  the  river  in  such  a  way 
as  to  prevent  the  plaintiff's  boat  from  passing 

Further  facts  appear  in  the  opinion. 
Mr,  John  L.  BrldMrs*  for  appellant: 
The  maintenance  of  a  public  nuisance  is 
indictable  at  common  law. 

7  Bacon.  Abr.  328;  4  Bl.  Com.  167. 

And,  following  the  common  law,  our  legis- 
lature  has  also  made  this  nuisance  indictable. 

Code,  vol.  2,  §  8711. 

No  citizen  can  maintain  an  action  in  Mb  own 
behalf  for  an  indictable  offense. 

8  Bl  Com.  219. 

To  create  a  public  nuisance,  the  act  must 
sffect  the  public. 

8laU  V.  JanM,  81  N.  C.  88. 

Whether  a  nuisance  is  public  or  private,  Is 
determined  solely  by  its  effect. 

suae  y.  Wclf,  113  N.  0. 894;  Dunn  t.  8toM, 
t  Taylor  Repos.  241. 

Koxa— As  to  private  remedy  for  public  nui- 
sance, see  also  South  Carolina  8.  B.  Go.  v.  South 
OaroUna  B.  Co.  (8.  a)  4  L.  B.  A.  206,  and  note;  also 
Wylle  V.  Blwood  (UL)  9  L.  B.  A.  726;  and  Kuehn  v. 
Milwaukee  (Wis.)  18  lb  B.  A.  868. 
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Where  a  private  person  suffers  some  eztracts- 
dinary  damage,  bevond  the  rest  of  the  king^s 
subjects,  he  shall  have  private  satisfaction  by 
action. 

8  Bl.  Com.  219;  Story,  Eq.  Jnr.  §  924;  1 
High,  InJ.  §  762;  InwU  v.  Cedar  BapidM,  I.  F. 
dN.  W.  B.  Co.  76  Iowa,  165,  2  L.  R.  A.  2^: 
BiUard  v.  JSrhart,  86  Ean.  611;  Dunn  ▼.  Skfna 
and  State  v.  Wolf,  aupra;  Eathawajf  v.  Binton^ 
46  N.  C.  246;  Bouden  T.  Aehenbaeh,  ^  H.  C. 
648. 

The  peculiar  injury  mutt  be  distinctly 
shown. 

Bigdoto  v.  Harford  Bridge  Co,  14  Conn.  565, 
86  Am.  Dec.  606;  Frink  v.  Lawrence,  20  Conn. 
117.  60  Am.  Dec  275:  Hauek  y.  Waehter.  34 
Md.  265,  6  Am.  Rep.  886. 

The  test  is.  Was  the  obstruction  in  the  high- 
way, in  its  effect,  common  to  the  public,  and 
not  peculiar  and  special  to  this  plaintiff?  The 
degree  of  the  damage  does  not  affect  the  ques- 
tion. 

The  plaintiff's  alleged  damage  is  not  extraor- 
dinarv^  particular,  and  specud  to  the  plain- 
tifTs  boat,  but  is  common  to  that  and  all  other 
boats;  and,  the  plaintiff  failing  to  allege  and 
show  extraordinary,  particulitf,  and  apecial 
damage  to  its  boat,  the  action  should  be  dis- 
misfiea. 

Oeoryetown  v.  Alexandria  Canal  Co,  37  U. 
S.  12  Pet  98,  9  L.  ed.  1015;  South  Carolina  8. 
B,  Co.  T.  8outh  Carolina  B.  Co.  90S.  C.  639, 
4L.  R.  A.  209;  Dunn  y.  ^SIoim,  2 Taylor  Repos. 
241;  Clark  v.  OUeago  df  2f,  W.  B.  Co.  70  Wis. 
598. 

The  plaintiff,  in  constituting  itself  a  common 
carrier,  and  entering  into  public  transportation, 
without  authority  of  law,  violated  the  charter 
from  which  it  derived  its  existence.  It  is  a 
case  in  which  the  doctrine  of  ultra  vires  ap- 
plies. 

8taU  y.  WMer,  107  N.  C.  965;  LuttreU  v. 
Martin,  112  N.  C.  606;  WieunM  y.  QreenviiU 
d  B.  Ft,  Boad  Co.  56  N.  C.  188;  North  Caro- 
lina B.  Co,  V.  Leaeh,  49  N.  C.  847. 

A  cottonseed  oil  company  has  no  more  ri^t 
to  go  into  the  business  of  a  common  carrier 
and  establish  a  line  of  transportation  than  a 

S lank-road  company  has  to  establish  a  stage 
ne. 

Central  B.dtEkg.Co.  y.  BmUh.  76  Ala.  572, 
52  Am.  Bep.  858;  Beatyy.  Kmnolor,  29  U.  8.  4 
Pet  168,  7  L.  ed.  819;  Casey  v.  Oavaroe^  96  U. 
S.  467,  24  L.  ed.  779;  Bank  et  Aumuta  v. 
Earle,  88  U.  S.  18  Pet  687, 10  L.  ed.  807. 

The  public  had  no  weal  from  the  plaintifTs 
navigation,  but  did  derive  much  use  and  con- 
yenience  from  the  defendant's  road  passing 
over  said  bridge,  and  therefore  there  was  no 
right  to  recover. 

State  y.  Qlen,  62  H.  0.  838;  OwaUnof  v. 
Scottish  Carolina  Timber  d  L.  Co.  Ill  N.  0. 
655;  Burke  County  Comrs,  y.  Caiauba  Lumber 
Co.  115  N.  0.  599. 

The  capability  of  use  by  the  public  for  the 
purposes  of  transportation  and  commerce  af- 
fords the  true  criterion  of  the  navigability  of 
a  river,  rather  than  the  extent  and  manner  of 
that  use. 

StaUT,  Glen,  supra; Bickokr. Eine.nGblo 


Se?  also  33  L.  R.  A.  541. 
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8t  528, 18  Am.  Bep.  255;  Seruonv.  Marrow,  61 
Mo.  846;  Widconsin  JUver  Imp,  Oo.  ▼.  Ly(m9,  80 
Wis.  61. 

To  become  a  pablic  highway  a  river  must  be 
navigable  when  in  its  nataral  condition.  If 
artificially  made  navigable  it  does  not  thereby 
become  a  public  highway;  it  must  have  been 
navigable  in  its  natural  condition  before. 

Morgan  v.  King,  85  N.  T.  454;  Wadwoorih  v. 
Smith,  11  Me.  278,  26  Am.  Dec.  525;  Veaner. 
Dwind,  50  Me.  479. 

These  seed,  unloaded,  were  damaged,  and 
the  jury  were  directed  to  allow  damage  for  this 
and  the  expense  of  unloading  one  carTO,  and 
1  oad  ing  another.  It  is  clear  that  the  bridge  had 
nothing  to  do  with  all  this.  The  bridge  only 
did,  and  could  only,  stop  the  passage  of  the 
boat.  This  was  a  secondary  consequence  for 
which  the  plaintiff  cannot  recover. 

&edge  v.  BeidjTfi  N.  C.  442;  BoffU  v.  Seeder, 
28  N.  C.  615;  White  v.  Oriffln,  49  N.  C.  140; 
Owdttney  v.  Scottish  Carolina  Timber  db  L,  Co. 
9vpra;  Adhe  v.  DeRoesett,  60  N.  C.  801,  72  Am. 
Dec.  552;  Maee  v.  Eamsey,  74  N.  C.  14;  Spencer 
T.  Hamilton,  118  N.  C.  50;  Sturgie  v.  K<mntz, 
165  Pa.  858,  27  L.  R  A.  890;  Daniele  v.  Bal- 
Untine,  28  Ohio  St  582,  18  Am.  Rep.  264; 
"Wood's  Mayne,  Damages,  pp.  71-78;  Meredith 
T.  Cranberry  Coal  dbl.Co.W  N.  C.  576. 

Mr.  H«  O.  Connor  for  appellee. 

Av0i7,  •/.,  delivered  the  opinion  of  the 
court: 

The  most  interesting  question  presented  by 
this  appeal  is,  whether  the  plaintiff,  in  any 
aspect  of  the  evidence,  has  shown  such  spe- 
cial damage  as  would  entitle  him  to  redress 
by  civil  action  for  a  public  nuisance.  The 
law  provides  an  adequate  remedy  for  the 
wronff  to  the  public,  and  thereby  prevents  a 
multn)licity  of  vexatious  private  actions. 
But,  In  order  to  the  maintenance  of  a  civil 
action  by  an  individual,  in  addition  to  the 
indictment  by  the  state,  it  is  not  made  in- 
cumbent on  him  to  show  an  injury  from 
which  he  is  the  sole,  or  even  a  peculiar,  suf- 
ferer. The  damage  recoverable  in  a  civil  ac- 
tion founded  upon  the  obstruction  of  a  pub- 
lic highway  must,  however,  be  such  as  is  not 
common  to  every  one  who  actually  does  pass 
or  may  travel  over  the  highway.  It  must  be 
unusual  or  extraordinary,  but  not  necessarily 
singular.  While  the  wrong  must  be  special, 
as  contradistinguished  from  a  grievance  com- 
mon to  the  whole  public,  who  iiave  the  right 
to  use  the  highway,  it  may  nevertheless  be 
the  common  misfortune  of  a  number,  or  even 
a  class  of  persons,  and  give  to  each  a  right 
of  redress.  The  amounts  of  damage  recover- 
able by  them  may  vary  according  to  the  ex- 
tent of  the  loss  shown  in  each  case,  but 
every  one  of  them  may  maintain  his  status 
in  court  by  alleging  and  proving  precisely 
the  same  sort  of  wrong  caused  by  the  same 
obstruction.  For  instance,  in  the  familiar 
case  of  the  plaintiff  who  was  injured  by  fall- 
ing into  a  ditch  dug  by  another  across  the 
pitblic  highway,  referred  to  by  the  element- 
ary writers  and  the  courts  to  illustrate  the 
principle  upon  which  civil  actions  are  main- 
tainable in  such  cases,  it  would  not  have 
impaired  the  right  of  the  first  man  who  suf- 
fered from  falling  into  it  if  a  doien  of  his 
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neighbors  had  tumbled  Into  it  afterwards  on 
the  same  day,  and  had  received  more  serious 
injurv  than  he.  So  in  Downs  v.  High  Point, 
115  N.  0.  182,  where  the  municipality  cre- 
ated a  public  nuisance  by  negligence  in  al- 
lowing a  sewerage  ditch  to  discharge  its  con- 
tents in  a  place  where  the  nauseous  smell 
annoyed  the  whole  public,  but  gave  to  the 
plaintiff  a  right  of  action  because  of  his  sick- 
ness and  that  of  members  of  his  family,  due 
solely  to  the  disagreeable  odors,  it  would 
have  been  none  the  less  competent  for  him  to 
claim  the  right  to  show  special  damage,  or 
such  as  was  not  common  to  the  whole  public 
because  it  appeared  that  other  families  in  the 
vicinity  and  on  all  sides  of  the  defective 
ditch  had  suffered  in  a  similar  wav,  and 
claimed  like  redress  in  the  courts.  Bishop, 
in  his  work  on  Non- Con  tract  Law  (sec.  424), 
by  way  of  illustrating  the  principle  we  are 
discussing,  says :  **  So,  likewise,  it  is  a  pub- 
lic nuisance  to  obstruct  a  navigable  stream, 
thereupon,  if  one  is  by  such  an  obstruction 
prevented  from  fulfilling  his  contract,  he  can 
maintain  a  civil  suit  against  the  obstructer.* 
The  first  authority  cited  to* sustain  the  au- 
thor's view  was  Dudley  v.  JSsnnedff,  68  Me. 
465,  where  the  facts  were  that  the  plaintiff, 
who  had  engaged  to  transport  rocks  and 
gravel  in  boats  on  the  Kennebec  river,  which 
IS  a  navigable  stream,  was  prevented  from 
carrying  out  his  contract  by  a  boom  placed 
across  the  river  between  the  point  at  which  the 
rock  and  gravel  were  procured  and  the  poini 
of  delivery,  and  the  court  held  that  the  de- 
fendant was  liable  In  a  civil  action  for  spe- 
cial damage.  Though  few  of  them  are  so  di- 
rectly in  point  as  the  case  Just  cited,  there 
is  no  dearth  of  authorities  in  which  the  gen- 
eral principle,  as  we  have  formulated  it,  is 
so  fully  sustained  as  to  make  its  application 
to  the  case  at  bar  obvious  and  the  oeduction 
inevitable.  QreasUy  v.  Cabling,  2  Bing. 
268;  Chichester  V.  LethMdge,  Willes,  70,  74; 
Hughes  Y,  Heiser,!  Binn.  468,2  Am.  Dec.  459, 
462;  Rase  v.  Miles,  4  Maule  &  S.  101 ;  Bwr- 
rows  V.  PiaOey,  1  Hoot,  862,  1  Am.  Dec.  56. 
It  is  not  material  whether  this  particular 
boat  was  licensed  or  whether  other  individ- 
uals owned  boats  that  were  engaged  in  navi- 
the  river.    If  the  plaintiff  suffered 


^amage  common  to  a  class  whose  business  re- 
quired the  transportation  of  material  for 
manufacturing  purposes  from  a  point  below 
the  obstruction  to  a  point  located  above  it, 
but  not  common  to  the  whole  public,  his  right 
is  not  impaired  by  the  fact  that  the  boat 
was  doing  business  as  a  common  carrier  as 
well  as  for  the  manufacturers  who  owned  it. 
The  case  of  Dvnn  v.  Stone,  1  Taylor  Repos. 
241,  falls  far  short  of  sustaining  the  defend- 
ant's contention.  There  the  plaintiff  claimed 
special  damage  because  a  dam  placed  bv  the 
defendant  across  the  stream  below  the  plain- 
tiff's riparian  possessions  obstructed  the  pas- 
sage of  fish,  and  prevented  the  plaintiff  from 
catching  and  using  them.  The  court  seem 
to  have  rested  the  decision  entirely  upon  the 
ground  that  the  fish  were  not  the  property  of 
&e  plaintiff,  but  were  subject  to  become  the 
property  of  any  person  living  on  the  stream 
upon  reclaiming  them.  Chi^  Justice  Taylor, 
delivering  the  opinion,  said:    "But  what 
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property  could  plaintiff  have  in  the  fish  in 
tiieir  wild  state,  before  thej  ascended  to  the 
water  flowing  over  his  land  ?  In  animals  fires 
natura  a  man  may  have  a  qualified  property 
which  continues  only  while  they  are  in  his 
possession  or  under  his  control ;  and  so  long 
they  are  under  the  protection  of  the  law. 
But  the  defendant  has  the  same  extent  of  own- 
ership in  them,  in  virtue  of  which  he  might 
have  caught  them  in  his  own  waters,  and  thus 
have  done  an  equal  injury  to  the  plaintiff's 
fishery."  The  cotton  seed  which  the  plain- 
tiff was  transporting  up  the  river  was  its 
property,  and  was  in  a  boat,  which  was  pri- 
vate propertv,  and  was  entitled,  under  the 
protection  of  the  law,  to  pass  over  the  high- 
way without  obstruction  and  damage  grow- 
ing out  of  detention.  We  understand  the 
court  to  broadl  V  intimate  that,  had  the  injury 
complained  of  in  Dunn  v.  Stone,  iupra, 
grown  out  of  the  detention  of  property  instead 
of  fish  by  the  obstruction,  a  different  prin- 
ciple would  have  applied.  Though  any  and 
every  person  had  the  ri^ht  to  transport  goods 
and  chattels  along  the  river,  just  as  the  whole 

Eublic  might  have  enjoyed  the  use  of  the 
ighway  which  was  traversed  by  the  ditch, 
a  right  of  action  accrued  only  to  those  who 
attempted  to  avail  themselves  of  this  privi- 
lege, and  suffered  by  the  detention  of  goods  in 
the  one  case  and  from  injury,  to  their  persons 
or  propertv  in  the  other.    Iio$e  v.  Milei,  tupra, 

"  Navigable  waters  include  all  those  which 
afford  a  channel  for  useful  commerce.  Such 
waters  are  public  highways  of  common 
right. "  16  Am.  &  En£  Encyclop.  Law,  p. 
286.  "It  is  not  necessary  that  such  waters 
be  fit  for  navigation  at  all  times,  but  their 
capacity  therefor  must  recur  with  regular- 
ity." Id.  243,  note  1;  Burke  County  Comrs, 
▼.  Catawba  Lumber  Co,  116  N.  0.  786. 

Upon  the  testimony,  which  was  not  con- 
troverted, the  defendant  clearly  had  no  cause 
to  complain  of  the  instruction  which  left  the 
question  of  navigability  to  the  jury  under 
the  foregoing  rule.  We  are  of  opinion,  how- 
ever, that  the  court  erred  in  allowing  the 
jury  to  consider  the  cost  of  loading  and 
unloading  the  cotton,  and  of  damage  to  the 
cotton  se^  by  exposure  after  they  were  un- 
loaded. The  dama^re  to  the  cotton  seed  was 
caused  directly  by  leaving  them  exposed,  not 
by  the  obstruction.  If  they  had  been  kept  in 
the  boat,  or  stored  in  a  well -constructed  ware- 
house, they  would  have  remained  uninjured 
after  being  detained  with  the  boat  for  want 
of  a  draw  in  the  bridge.  The  plaintiff  was 
clearly  entitled,  as  damages,  to  the  reason- 
able worth  of  the  boat  for  such  time  as  it  was 
detained  by  the  obstruction ;  and  in  determin- 
ing what  the  boat  was  worth  it  was  com- 
petent to  consider  wages,  if  reasonable  paid 
ML.R.A. 


to  the  hands,  as  the  value  of  its  serricesi 
to  some  extent  dependent  npoa  tiie  cost  of 
the  crew.  Oreadey  v.  Codling^  mtpra.  If 
the  plaintiff  during  the  period  of  dstentiaB 
had  provided  other  means  of  tranisparting  the 
cotton  seed  around  the  bridge  to  tbe  mill 
above,  the  rule  would  have  teen  the  same  as 
that  applicable  to  detained  paasengen  {Euu- 
ley  V.  Jameenlle  db  W.  B,  Oo.  116  N.  C.  at 
page  609,  and  authorities  there  cited),  sod 
the  reasonable  cost  of  carrying  them  by  an- 
other route  might  have  become  an  element  of 
the  damage  assessed.  In  the  case  of  Bmb  v. 
Milee^  eupra.  Lord  Ellenborongh  said :  *He 
[the  plaintifn  has  been  impeded  in  his  prog- 
ress by  the  defendants  wrongfully  moving 
their  barge  across,  and  has  been  compelled  to 
unload  and  to  cairy  his  goods  over  land,  by 
which  he  has  incurred  expense,  and  that 
expense  caused  by  the  act  of  the  defend- 
ants. If  a  man's  time  or  his  money  sie  of 
any  value,  it  seems  to  me  that  this  plaintiff 
has  shown  a  particular  damage."  uayley, 
J. ,  said  that  the  plaintiff  had  placed  tiie  de- 
fendant in  a  situation  that  he  unavoidablv 
must  incur  expense  in  order  to  cany  his 
goods  another  way,  while  Dampier,  J.,  said: 
*'The  expense  was  incurred  by  the  imniediata 
act  of  the  defendants,  for  the  plaintiff  was 
forced  to  unload  his  goods,  and  carry  them 
over  land.  If  this  be  not  a  particular  dam- 
age. I  scarcely  know  what  is.  *  ChMie&ter  v. 
Lethbridge,  eupra.  But  the  plaintiff,  instead 
of  procuring  another  conveyance  for  the  cot- 
ton seed,  left  them  exposed,  so  that  they  wera 
injured.  The  measure  of  damage,  therefore, 
was  the  reasonable  cost  of  the  boat,  which 
was  in  the  employment  of  the  plaintiff  dar- 
ing the  period  of  detention.  It  is  trae  tiiat, 
u{>bn  a  familiar  prinoinle,  tlie  defendant 
might  have  claimed  a  deduction  from  the 
aggregate  value  of  its  services  during  snch 
time,  of  any  sum  which  the  boat  and  crew  act- 
ual ly  earned,  but  no  evidence  of  that  natois 
was  introduced.  HoMard'Shari  v.  Bardiwt^ 
114  K.  C.  at  page  487.  A  different  case 
might  have  been  presented  if  the  plaintiff  had 
been  transporting  a  cargo  to  a  market  above, 
and  had  lost  the  advantage  of  the  market 
{Dudley  v.  Kennedy ,  nipra),  but  the  grava- 
men of  the  complaint  here  is  the  cost  inconed 
bj  detaining  the  boat.  See  QreaeUy  v.  Cod- 
hng,  supra.  We  conclude,  therefore,  that 
there  was  error  in  the  instruction  given  as 
to  the  proper  measure  of  damage,  while  thera 
was  no  error  in  the  other  rulings  complained 
of,  and  a  new  trial  will  be  awardra  only 
upon  the  question  of  the  amount  of  damage 
which  the  plaintiff  is  entitled  to  recover. 
mieit  V.  Lynchburg  dh  D.  U.  (k.  115  N.  a 
666. 
JSmo  trial  as  to  damage. 
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A  eertilleate  of  qnalilleation  ttom  a 
judfpe*  obtained  after  election  as 
county  court  cleric*  but  before*the  term  of 
offioe  beffliia,  is  Bufficient  for  qualification  in  this 
Teapect,  under  Const.,  S  100,  providing  that  no 
person  shall  \)e  **eliffible  to  the  office"  unless  he 
has  procured  such  certificate,  whiJe  It  expressly 
makes  the  eligibility  for  certain  offices,  so  far  as 
age  and  residence  are  oonoemed,  depend  on  the 
time  of  the  election. 

APPEAL  by  defendant  from  a  ]iidgment\of 
the  Circuit  Court  for  La  Rue  County  in 
favor  of  plaintiff  in  an  action  brought  to  con- 
test defendant's  right  to  the  office  of  clerk  of 
the  county  court,  on  the  ground  that  be  was 
ineligible  to  the  office  at  the  time  he  was  elected 
to  it.    Reverted, 

The  facta  are  stated  in  the  opinion. 

Mesere,  Hobaon  Sb  0'Meara»  for  appel- 
lant: 

Appellant  got,  a  day  or  two  after  the  elec- 
tion, the  proper  certificate,  and  had  this  certif- 
icate when  he  received  notice  of  his  election 
and  before  the  contest  by  appellee  was  begun. 
This  was  a  full  compliance  with  the  constitu- 
tional requirement. 

Those  who  claim  that  any  citizen,  selected 
by  his  fellow  citizens  to  fill  any  office,  is  dis- 
qualified to  do  so,  should  be  able  to  point  to 
some  provision  of  the  organic  law  that  creates 
the  disqualification  in  express  terms. 

Speed  ▼.  Detroit,  98  Mich.  860,  23  L.  R.  A. 
842;  State  v.  Murray,  28  Wis.  96,  9  Am.  Rep. 
489;  Privett  v.  Bickford,  26  Kan.  62,  40  Am. 
Hep.  801;  Demaree  v.  ikaU$,  50  Kan.  275,  20 
L.  R.  A.  97;  Brawn  v.  Qdben,  122  Ind.  118; 
8taU  V.  Trumvf,  50  Wis.  103;  Smith  v.  Moore, 
90  Ind.  294;  Fed.  Const,  art.  1,  §  100. 

The  first  clause  of  the  section  requires  cer- 
tain facts  to  exist  at  the  time  of  the  election; 
the  last  clause  relates,  not  to  a  fact,  but  an  evi- 
dence of  a  fact 

When  the  makers  of  the  constitution 
omitted  in  this  clause  the  words  "at  the  time 
of  the  election,"  contained  in  the  first  clause, 
it  mnst  be  presumed  they  changed  their 
phraseology  because  the  meaning  was  not  the 
same. 

AH  words  in  an  instrument  of  the  dignity  of 
a  constitution  must  receive  some  meaning. 
The  construction  is  best  which  gives  to  every 
^ord,  and  every  section,  and  every  clause, 
Bome  meaning;  this  meaning,  when  given  must 
be  uniform. 

Cooley,  Const  Lim.  67. 


NOTX.— As  to  the  time  at  which  eligibility  of  an 
officer  is  to  be  determined,  see  also,  in  support  of 
the  alx>ve  case,  Btate  v.  Van  Beek  (Iowa)  19  L.  R. 
A  882;  Demaree  v.  6cates  (Kan.)  20  L.  B.  A.  97;  and 
<>PP08ed  to  these,  the  case  of  Btate  v.  Sullivan 
(Hlnn.)UL.B.A.»& 
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"Legally  qualified"  is  the  meaning  that 
should  be  given  to  the  word  ••eligible." 

Smith  V.  Moore,  90  Ind.  294;  Brown  v.  Qoben^ 
132  Ind.  118;  Staiev.  /Sm*/i,14  Wis.  497;  State 
▼.  Murray,  28  Wis.  96.  9  Am.  Rep.  493; 
J^itett  V.  Bickford,  26  Kan.  62,  40  Am.  Rep. 
801;  Demaree  v.  Scatea,  60  Kan.  276,  20  L.  R. 
A.  97;  Vogel  v.  State,  107  Ind.  874;  People  v. 
Hamilton,  24  HI.  App.  609. 

The  votes  cast  for  an  ineligible  candidate  are 
not  void  but  must  be  count^ 

Cooley,  Const.  Lim.  781. 

If  the  votes  must  be  counted  and  appellant 
was  * 'eligible  to  the  office"  when  notified  of 
his  election,  why  should  the  choice  of  the  peo- 
ple be  defeated? 

JPriveii  v.  Bickford,  eupra. 

Mesere,  I.  W.  Twyman  and  D.  H.  Smith 
for  appellee. 

Haielrig^,  J.,  delivered  the  opinion  of 
the  court : 

The  appellant  and  appellee  were  rival  can- 
didates for  the  ofSce  of  county  court  clerk  of 
La  Rue  county  at  the  November  election,  1894. 
Appellant  received  a  majority  of  the  votes 
cast,  and  was  awarded  a  certificate  of  election 
by  the  canvassing  board.  Appel lee  contested 
his  election  upon  the  «ound  that  he  had  not, 
at  the  time  of  his  election,  procured  from 
the  proper  officer  a  certificate  of  his  qual  ifica- 
tion  as  required  by  law.  It  was  agreed  that 
the  appellant,  on  the  8th  day  of  September,. 
1894,  had  obtained  from  the  clerk  of  the 
Jja  Rue  circuit  court  a  certificate  showing  his 

aualificatioD,  and  that  on  the  10th  day  of 
[ovember,  1894,  he  had  procured  from  bis 
circuit  Judge  a  certificate  stating  that  he  had 
been  examined  bv  the  clerk  of  the  Metcalfe 
circuit  court  under  the  supervision  of  the 
judge,  and  that  the  applicant  was  qualified 
for  the  office  of  countv  court  clerk,  the  first 
certificate  being  issued  before  and  the  second 
after  the  election.  The  contesting  board  held 
the  appellant  to  have  been  ineligible  at  the 
time  of  his  election,  and  hence  not  qualified 
to  hold  the  office,  which  was  therefore  de- 
clared vacant.  On  appeal  to  the  circuit 
court,  that  finding  was  approved,  and  from 
that  judgment  Kirkpatrick  prosecutes  thi» 
appeal. 

It  is  not  contended  that  the  certificate  of 
September,  1894,  has  any  efficacy,  but  it  is 
insisted  by  the  appellant  that  the  require- 
ments of  the  constitution  were  met  upon  the 
procurement  of  the  certificate  of  the  circuit 
judge  after  the  election  and  before  the  term 
began  for  which  he  was  elected.  The  con- 
trolling provision  of  the  constitution  reads  as- 
follows :  **  No  person  shall  be  eligible  to  the 
offices  mentioned  in  sections  ninety- seven 
and  ninety-nine,  who  is  not  at  the  time  of  hia 
election  twenty- four  years  of  age  (except 
clerks  of  county  and  circuit  courts,  who  shall 
be  twenty-one  years  of  age),  a  citizen  of 
Kentucky,  and  who  has  not  resided  in  the 
state  two  years,  and  one  year  next  preceding 
his  election  in  the  countv  and  district  in 
which  be  is  a  candidate.  No  person  shall  be 
eligible  to   the   office   of  commonwealth's 


See  also  44  L.  R.  A,  446. 
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tttornej  unless  he  statll  baye  been  a  licensed 
practicing  lawyer  four  years.  No  person 
shall  be  eligible  to  the  office  of  clerk  unless 
he  shall  have  procured  from  a  Judge  of  the 
court  of  appeals,  or  a  judge  of  a  circuit  court, 
a  certificate  that  he  has  been  examined  by  the 
clerk  of  his  court  uilder  his  supervision,  and 
that  he  is  qualified  for  the  office  for  which 
he  is  a  candidate."  Section  100.  For  the 
appellant,  it  is  said  that  so  much  of  this  sec- 
tion as  refers  to  the  ase  and  residence  of 
tbe  candidate  relates  to  the  time  of  the  elec- 
tion, because  it  is  so  expressed ;  but  that  the 
rest  of  the  section  relates,  not  to  the  time  of 
the  election,  but  to  the  time  of  holding  the 
office;  that  the  words  "eligible  for  the 
office,"  and  ** eligible  to  election,"  or  '^ eligi- 
ble when  elected, "  are  purposely  used  to  con- 
vey different  meanings.  On  the  other  hand, 
the  appellee  contends  that  the  word  ''eligi- 
ble" has  a  well-defined  lenil  signification, 
and  the  expression  '^ eligible  to  the  office"  is 
but  a  brief  and  concise  form  of  stating, 
''capable  of  being  legally  chosen  or  elected 
to  the  office."  &ch  party  appeals  to  his 
favorite  lexicographer  to  support  his  con- 
tention in  the  use  of  the  word  ''eligible," 
and  it  is  evident  that  the  construction  of  the 
section  cannot  be  made  to  depend  on  the 
definitions  given  by  these  learned  compilers. 
The  word  is  variously  defined  as  ''proper  to 
be  chosen,"  "legally  qualified  as  eligible  to 
office,"  and  we  are  Uius  left  to  ascertain 
in  some  other  way  the  sense  to  be  attached  to 
the  words  as  used  in  the  section.  Primarily, 
the  word  "eligible,"  from  the  Latin  ""eUgere" 
(to  elect) ,  means  "capable  of  being  elected. " 
or,  if  we  may  temporarily  coin  a  word, 
"eligible"  means  "eiectible."  The  use  of 
the  word  is  not  at  all  confined  to  this  primary 
meaning,  and,  if  we  attempt  to  suDstitute 
this  meaning  in  the  various  sections  of  the 
constitution  where  the  word  is  used,  we  readi 
quite  absurd  results ;  whereas,  if'  we  sub- 
stitute the  definition  "legally  qualified,"  as 
insisted  on  by  appellant,  we  obtain  a 
consistent  and  natural  construction  of  all  the 
sections.  In  section  114  we  read :  "No  per- 
son shall  be  eligible  to  election  as  Judge  of 
the  court  of  appeals, "  etc.  In  section  Iw  we 
'read :  "  No  person  shall  be  eligible  as  Judge 
of  the  circuit  court  who  is  less  than  thirty- 
five  years  of  age  when  elected, "  etc.  Mani- 
festly, the  words  do  not  import  in  these  sec 
tions  more  than  that  the  person  shall  be 
"leeally  qualified,"  and,  because  that  legal 
qualification  is  required  to  exist  at  the  time 
of  the  election,  other  words  were  added  to  so 
indicate  the  purpose  in  view  by  the  framers 
of  the  constitution.  By  section  98  certain 
officers  are  made  eligible  to  re-election,  and 
by  section  165  a  notary  public  and  officers  of 
the  militia  are  declared  not  ineligible  to  hold 
or  exercise  any  office,  etc.  The  framers  of 
the  constitution  in  thes^)  Elections  used  the 
word  in  the  sens^  ol  "•  legally  qualified"  for 
oftlce,  or  "qualified  to  bold  office."  Thus, 
"No  person  shall  be  qualified  for  election  as 
Judfi^e  of  the  court  of  appeals,"  etc.,  "or 
qualified  as  iudge  of  the  circuit  court  who 
is  less  than  thirty-five  years  of  age  when 
elected, "  etc.  And  so  in  numerous  instances 
it  is  apparent  that,  where  eligibility  is  re- 
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quired  as  of  the  date  of  tke  election,  won^i 
are  used  to  maae  tbe  meaning  indisputable. 
So,  in  no  less  numerous  instances,  we  find 
the  words  "eligible  to  the  ollloe"  withoot 
additional  words  relating  to  the  time  of 
ejection.  We  think,  therefore,  that  tte 
words  in  themselves,  as  used  in  the  cooatitu- 
tion,  mean  "  oualified  for  the  office, "  not  « 
the  time  of  election,  but  at  the  time  when 
the  office  is  to  be  first  assumed.  CoDsidering 
the  care  with  which  the  constitution  was  pre- 
pared, ana  the  scholarly  distinction  of  many 
of  its  framers,  we  do  not  suppoee  that  tbe 
same  meaning  is  to  be  attached  to  the  words 
"eligible  to  election"  and  "eligible  to  office' 
or  "ineligible  to  re-election"  or  "ineligible 
to  office. "  Our  conclusion,  therefore,  is  tfaat^ 
under  the  first  part  of  the  section  under  con- 
sideration, the  words  "eligible  to  the  offices' 
mean  "qualified  for  the  offices,"  and,  except 
for  the  words  "at  the  time  of  his  election,* 
thp  eligibility  required  of  the  candidate 
would  relate  to  the  time  when  he  was  about 
to  hold  or  assume  the  office,  and  that  the  same 
words,  "eligible  to  the  office,"  used  in  tbe 
latter  part  of  the  section,  relate  to  the  same 
time,  and  are  witliout  words  fix  ins  the  date  of 
the  eligibility  at  the  time  of  tbe  election. 
This  construction,  it  seems  to  ua,  is  in  accord 
with  a  general  and  manifest  purpoee  on  tbe 
part  of  cue  framers  of  the  constitution.  Tbe 
changes  of  phraseology  found  in  the  varioos 
sections  were  not,  we  think,  the  result  of 
mere  chance.  The  words  "office  of  clerk," 
mentioned  in  the  last  sentence  of  the  section, 
embraced  the  offices  of  circuit  and  of  county 
court  clerks ;  and,  as  descriptive  of  the  par- 
ticular office  for  which  the  applicant  shoald 
obtain  a  certificate  of  qualification,  the  words 
"for  the  office  for  which  he  is  a  candidsie" 
were  used.  We  think  the  words  were  used 
without  an  intention  to  indicate  the  time 
when  the  applicant  for  the  office  was  to  ob- 
tain his  certificate.  At  beat,  the  use  of  these 
words  would  raise  only  a  presumption  that  ths 
certificate  was  te  be  procured  befoie  the  elec- 
tion, and  we  should  not  allow  such  a  presump- 
tion to  override  what  we  ocmceive  to  be  tbe 
general  purpoee  in  view  by  the  use  of  tbe 
terms  in  controversy.  To  do  so  "  would  be 
to  suppose, "  says  Mr.  Story,  "  that  the  framers 
weighed  only  the  force  of  single  words, 
as  philologists  and  critics,  and  not  whole 
clauses  and  objects,  as  statesmen  and  prmctiGs] 
reasoners."  While  the  provisions  of  tiie  sec- 
tion under  consideration  are  a  substantial 
readoption  of  section  2,  article  6,  of  the  old 
Constitution,  there  seems  to  have  been  do 
adjudication  by  this  court  affecting  the  ques- 
tion here  involved.  In  8teMn»  t.  Inietf, 
16  B.  Mon.  M2,  relied  on  by  appellee, 
Oarrett  was  held  ineligible  by  the  lower 
court,  first,  because  he  had  no  certificate  of 
qualification,  and,  second,  because  he  bed 
not  been  a  resident  of  Montgomery  coun^  for 
one  year  next  preceding  the  election ;  ana  tbis 
court  said,  "As  the  facts  respecting  Garrett's 
ineligibility  were  agreed,  no  doubt  is  esttf - 
tained  of  the  propriety  of  the  action  of  tbe 
board  in  refusing  him  a  certificate  of  elec- 
tion." Here  was  an  entire  absence  of  say 
certificate  obtained  either  before  or  after  tbe 
election,  and,  manifestly,  if  Garrett  hsd  ob 


ROBEBTB  T.  HlTOHBUL 


7?l 


tained  his  oertiflcate  after  the  election,  or 
eyen  before,  the  result  would  not  have  been 
different,  as  he  was  ineligible  for  another 
and  ooncluBlTe  reason.  There  was  no  con- 
trorersy  on  Oarrett's  part,  and  the  opinion 
makes  no  reference  to  the  point  now  involved, 
nor  was  the  argument  of  counsel  so  directed. 
A  few  other  cases  from  this  court  are  referred 
to  as  touching  the  question,  but  Uuroughout 
tliem  all  the  question  now  in  issue  remained 
undetermined.  Nor  does  the  statute  (Qen. 
Stat.  §  1581,  subsec.  8)  providing  for  a  new 
election  in  the  event  the  nerson  returned  as 
elected  is  found  not  to  have  been  legally 
qualified  to  receive  the  oflDlce  at  the  time  of 
the  election  affect  the  question.  Manv  of  the 
tests  of  eligibility  are  to  be  applied  under 
the  various  statutes  as  of  the  time  of  the 
election,  and  if,  when  the  term  logins,  the 
person  elected  cannot  Qualify,  a  vacancy 
necsessarily  occurs  which  may  be  filled  as 
provided  by  law.  The  Nevada  case  of  State 
V.  Clarke,  8  Nev.  570,  sustains  the  appellee's 
contention  as  to  the  meaning  of  the  word 
''eligible,"  holding  it  to  signify,  when  used 
in  statutory  and  constitutional  clauses  such 
as  we  are  considering,  one  ''capable  of  being 
elected  or  chosen,"  and  hence  the  ''eligi- 
bility* must  ralata  to  the  time  of  the  election. 


To  the  same  effect  are  the  cases  of  8taU  ▼. 
McMiUen,  3d  Neb.  865,  and  the  Minnesota  and 
California  cases,  as  well  as  the  earlier  Indiana 
cases.  But  the  Indiana  court,  in  Smith  v. 
Moure,  00  Ind.  994,  reviewed  their  former 
decisions,  and  adopted  a  different  construc- 
tion, saying  that  **  legally  qualified"  is  the 
meaninff  that  should  be  given  to  the  word 
''eligible"  as  used  in  the  section  of  the  con- 
stitution under  consideration.  To  the  same 
effect  are  the  cases  of  State  v.  Murray,  98 
Wis.  96,  9  Am.  Rep.  489 ;  Pri^aU  t.  BMtford, 
26  Kan.  52,  40  Am.  Rep.  801,  and  Demaree 
V.  Scatee  (1898). 50  Kan.  275,  90  L.  R.  A.  97, 
where  the  whole  question  is  discussed  umI 
authorities  reviewed.  These  cases  discuss 
largely,  and  in  some  inspects  the  cx>nclusioB 
is  made  to  depend  on,  the  etymology  of  the 
word  ''eligible, "  and  in  this  respect  we  think 
the  contention  of  the  appellant  is  supported 
by  the  better  argument.  But,  what  is  mors 
important  than  this,  we  believe  the  framen 
of  the  constitution  had  in  view  a  differenoe 
in  meaning  when  they  provided  in  one  clause 
for  "eligiDility  for  office"  and  in  another 
-eligibility  to  election." 

Tlie  judgment  behw  if  reversed  for  proceed* 
ings  consistent  with  this  opinion. 


TENNESSEE  SUPREME  COURT. 


J.  a  ROBERTS 
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R  L.  MITCHELU 

<MTenB.snj 

nie  rlflit  to  set  off  Indepoiideiit  Jndip- 
atents  rendered  In  different  suits  ffrowiofir  out 
of  different  oanses  of  motion  Is  snhjeot  to  attor- 
nejs*  liens  or  claims  for  servioes. 


M 


(January  17,  18B5.) 

OnON  to  set  off  Judgments.    8et-pf  al- 
lowed, iuMect  to  attorney^  lient. 
The  case  Bufflciently  appears  in  the  opinion. 
Mr.  J.  D.  Qoodpaatore  for  complainant 
Mr.  Q.  B.  Hurray  for  defendant. 

BearcU  •/.,  delivered  the  opinion  of  the 
coun: 

In  this  cause,  on  a  former  day  of  the  pres- 
ent term,  a  money  decree  was  rendered  in 
favor  of  Mitchell  against  complainant,  Rob- 
erts. On  a  still  earlier  day  of  the  term,  in 
another  and  independent  suit,  a  decree  was 
pronounced  in  favor  of  Roberts  against  Mitch- 
ell ;  and  a  motion  is  now  made  by  Roberts  to 
set  off  these  Judgments,  one  against  the  other, 
under  section  fmS  of  the  Code  (Milliken  A 
Vertrees) .  This  motion  is  resisted  by  the  so- 
licitors of  Mitchell,  unless  it  be  granted  sub- 
ject to  their  lien  for  services  in  obtaining  the 
first  decree. 

While  the  attorney's  lien  upon  the  Judg* 


Nora— For  riffbt  of  set-off  of  Judgments  as  af- 
fected by  aasiinimeot,  see  fiototo  Benson  v.  Hay- 
wood (Iowa)  88  L.  B.  A.  W^ 
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ment  recovered  for  his  client,  as  the  result 
of  his  professional  labor,  has  been  recognized 
and  enforced  in  this  state  in  a  variety  of 
cases,  yet,  so  far  as  we  have  been  able  to  dis- 
cover, the  exact  question  here  involved  has 
not  been  determined.  Elsewhere,  what  is  the 
proper  rule  in  a  case  like  the  present  has  been 
the  subject  of  much  difference  of  opinion ; 
and  the  result  is,  the  practice  of  the  courts 
of  England,  and  of  many  of  the  states  of  this 
Union,  has  been  very  inharmonious.  In  the 
English  courts,  the  claim  of  the  attorney  to 
have  his  fees  and  disbursements  in  a  suit  paid 
out  of  the  Judgment  he  obtained  has  been 
long  recognized.  In  the  courts  of  common 
pleas,  however,  it  was  held  that  this  claim 
or  lien  was  subordinate  to  the  defendant's 
right  of  offset.  The  same  rule  obtained  in 
the  English  chancery  courts,  while  the  court 
of  king's  bench  held  that  the  attorney's  lien 
was  superior  to  the  defendant's  right  to  such 
set-off.  BaU  v.  Ody,  2  Bos.  &V.2S;  Emdin 
V.  DarUy,  1  Bos.  &  P.  N.  R  22 ;  Sim/peon  v. 
iMnib,  40  Eng.  L.  &  Eq.  69 ;  Taylor  v.  Pojh 
ham,  15  Yes.  Jr.  79 ;  Ex  parte  Ehodee,  Id.  541. 
Afterwards,  however,  in  the  courts  of  com- 
mon pleas  the  practice  was  changed ;  and  the 
right  of  the  attorney,  against  set-off,  has  been 
secured  by  the  adoption  of  the  rule  so  long 
enforced  in  the  court  of  king's  bench.  Simp- 
eon  V.  Lamb,  49  Eng.  L.  &  Eq.  59.  As  be- 
fore stated,  in  the  American  courts  the  same 
differenoe  of  opinion  and  practice  has  ob- 
tained. In  the  supreme  court  of  New  York, 
at  an  early  day,  it  was  held  that  this  lien 
would  prevent  one  Judgment  from  being  set 
off  against  another  in  such  a  manner  as  to 
deprive  tlie  attorney  of  his  costs.     OoU  t. 


See  also  41  L.  R.  A.  852. 
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Grant,  2  Gai.  Gas.  105;  Dewff  ▼.  Boyer,  8 
Johns.  247.  Id  the  states  of  Maine,  New 
Hampshire,  Nebraska,  Florida,  and  Ken- 
tucky the  right  of  set-off  of  the  defendant  is 
held  to  be  subordinate  to  the  attorney's  lien 
for  fees,  or  costs  and  disbursements,  as  may 
be.  Stratum  ▼.  Huney,  62  Me.  288 ;  Ourrier 
T.  Boston  A  M,  Railroad,  87  N.  H.  228 ;  John- 
9on  V.  BaUard,  44  Ind.  270 ;  Bov&r  t.  Olark, 
8  Neb.  161 ;  Oarter  y,  Da/oU,  8  Fla.  183.  On 
the  contrary,  the  courts  of  West  Virginia, 
Vermont,  Iowa,  and  Alabama  maintain  the 
right  of  set-off  as  superior  to  the  attorney's 
lien.  Benick  ▼.  Ludington,  16  W.  Va.  878 ; 
McDonald  t.  Bnith,  57  Vt  502;  Tiffany  ▼. 
Stewart,  60  Iowa,  207 ;  Moaay  v.  Norman,  74 
Ala.  422.  We  think  the  better  and  more 
equitable  role  is  the  one  that  subordinates  the 
right  of  set-off  of  independent  judgments 
rendered  in  different  suits  growing  out  of 
different  causes  of  action,  to  the  attorney's 
lien  or  claim  for  services  rendered  in  the  par- 
ticular suit,  and  we  do  not  hesitate  to  aaopt 
it  as  the  rule  of  practice  in  this  state.  On 
this  subject,  and  in  elaboration  of  our  views, 
we  quote  the  language  of  Chancellor  Wal- 
worth in  Dunkin  ▼.  vandenbergh,  1  Paige, 
624,  2  L.  ed.  776 :  *"  The  question  in  all  these 
cases  is,  What  is  equitable  and  Just  between 
the  parties  and  the  attorney  or  solicitor? 
Where  different  claims  arise  in  the  course  of 
the  same  suit,  or  in  relation  to  the  same  mat- 
ter, it  is  undoubtedly  equitable  and  just  that 
these  equities  should  be  arranged  between  the 
parties  without  reference  to  the  solicitor's  or 


attorney's  Hen.  His  lien  la  ohIt  ob  tlis  den 
balance  dne  to  his  client  after  all  these  equi- 
ties are  settled.  But  when  other  duai 
arising  out  of  different  iraoaactioiis,  nd 
which  could  not  have  been  a  legal  or  «iBi* 
table  set-off  in  that  suit,  eziat  between  the 
parties,  the  court  oucht  not  to  devest  the  lies 
of  the  attorney  or  solicitor  whldi  has  alreadj 
attached  on  the  amount  reooTend  for  the  ooea 
of  that  particular  litigation.  When  the  lo- 
licitor  has  been  at  the  labor  and  expeue  o( 
prosecuting  or  defending  a  suit,  it  Is  equi- 
table and  just  that  his  coets  shonld  be  pud 
out  of  the  result  of  that  litigation."  Nor  ii 
section  8685  of  the  Code  to  be  coDstmed  n  ai 
to  militate  against  this  view.  By  that  lec- 
tion it  is  provided  that  "jadgmeots  of  the 
same  court  may  be  set  off  against  ea(&  other 
on  motion."  But  we  hold  that  this  nctlai 
must  be  read  as  If  It  contained  the  implied 
condition  that  this  set-  off  will  not  be  allowed 
in  derogation  of  the  attorney's  lien  for  hJi 
services  in  prosecuting  the  snit  and  obtais- 
ing  the  particular  j udgment.  We  think  tUi 
construction  gives  full  force  to  this  proTiiioi 
of  the  code,  and  at  the  same  time  it  presenes 
the  equities  of  the  parties  interested.  Thii 
was  the  view  taken  of  a  statute  similar  Ii 
character  by  the  supreme  court  of  Kev 
Hampshire,  in  Shapley  t.  BeUmm,  4  K.  E 
847. 

In  the  case  at  bar  an  order  wiU  ht  oOmd 
aUowinq  the  mt-off,  but  subject  to  the  lien  of 
the  solicitors,  which  will  be  dedsnd  I7 1 
proper  order. 
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R  D.  BILLS,  TXff.  in  Err., 

V, 

HIBERNIA  INSURANCE  CO. 

(87  Tax.  647.) 

4  policy  of  inanranoe  on  »  bnildini;  and 
varloofl  articles  of  pereonal  property 
thereint  iiepazateJy  valued,  is  not  forfeited  as  to 
the  penonal  property  by  virtue  of  a  lack  of  title 
to  the  land,  under  a  provision  that  the  entire  pol- 
icy shall  be  void  if  the  'Subject  of  insuranoe  be 
a  buUdlDff  OD  ffTOUDd  not  owned  by  the  insured 
Id  fee  simple,**  sinoe  the  building  Is  not  alone  the 
subject  of  insuranoe. 

(February  SB,  ISOft.) 

ERROR  to  the  Court  of  CiTil  Appeals  for 
the  Fifth  Supreme  Judicial  District  to  re- 
view a  judgment  reversing  a  judgment  of  the 
District  Court  for  Navarro  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.    Betened, 

The  facts  are  stated  in  the  opinion. 

Meeers,  McKie  ib  Antrey  for  plaintiff  in 
error. 

Mesar%,  Leake*  Shcpard  St  Miller  and 
Barrj  St  Etheridi^e  for  defendant  in  error. 


Note.— As  to  severability  of  policies  of  insurance, 
see  noU  to  Wright  v.  Fire  Ins.  AsMw  of  London 
(Mont.>19L.B.A.ai 
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See  also  40  L.  K.  A.  35^. 


Brown*  •/.,  deliyered  the  opinion  of  the 

court: 

The  Hibemia  Insurance  Company  iwed 
to  R.  D.  Bills,  upon  his  gin  lioiise  snd  sa- 
chinery,  a  policy  of  fire  insuranoe  in  theno 
of  $1,480,  the  gin  house  being  spediied  ii 
the  face  of  the  policy  as  insured  in  the  iqb 
of  $370,  and  the  other  items  of  proptftr, 
separately  valued  at  different  amoosta,  nu- 
in^  the  total  amount  of  insurance.  The  pl^ 
mium  for  the  whole  was  the  sum  of  IlliM. 
All  the  property  was  situated  in  and  ooo- 
nected  with  the  gin  house,  so  as  to  be  sob- 

J ect  to  destruction  by  the  same  fire.  '^J^ 
lOUse  was  situated  upon  a  tract  of  Isnd  letsed 
by  Bills.  The  policy  contained  the  ft>ll«»* 
inff  clause:  "This  entire  policy  . 
shall  be  void  ...  if  the  subject  ofb- 
suranoe  be  a  buildin£  on  jcround  not  owned 
by  the  insured  in  fee  simple."  ThcbmW- 
ing  and  all  the  personal  property  were  a^ 
stroyed  by  fire,  and  suit  waa  institatcd  upon 
the  policv.  Defendant  pleaded  the  abon 
condition'of  the  policy,  and  alleged  thai  ue 
buildinfl:  was  upon  ground  not  owned  by 
Bills  in  fee  simple,  and  therefofe  the  poli^ 
was  void  as  to  the  whole.  It  waa  idj**^ 
that  the  gin  house  was  on  leased  grooDd,  vA 
plaintiff's  counsel  conceded  that  he  tfo^ 
not  recover  for  the  gin  house,  but  clainw 
that  thepolicy  was  valid  as  to  the  other  ^ 
erty.    Upon  trial  the  plaintiff  raoonnd  w 
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all  except  the  gia  house,  from  which  Judg- 
ment the  defendant  appealed,  and  the  court 
of  civil  appeals  reversed  the  Judgment  of 
the  district  court,  and  remanded  the  case  to 
the  district  court,  with  instructions  to  enter 
judgment  for  the  plaintiff, Bills, for  $114.40, 
the  amount  of  premium  paid. 

The  policy  of  insurance  upon  which  this 
suit  was  Instituted  was  evidently  prepared 
bv  flllinff  in  the  blanks  in  a  form  intended 
to  embrace  a  house  or  personal  property  or 
both,  and  contains  clauses  applicable  to  the 
two,  also  such  as  are  applicable  to  each  class 
of  property  separately.  The  property  insured 
consisted  of  a  gin  house  valued  at  $870,  and 
machinery  and  other  things  situated  in  the 
house,  each  item  valued  separately,  aggregat- 
ing the  sum  of  $1,480;  the  premium  being 
a  gross  sum  of  $114.40. 

Three  assignments  of  error  were  presented 
to  the  court  of  civil  appeals,  all,  however, 
stating  in  different  forms  the  proposition 
that  the  policy  sued  upon  was  rendered  en- 
tirely void  bv  the  fact  that  the  gin  house 
was  upon  land,  not  owned  by  the  assured  in 
fee  simple.  Fraud  in  the  application  for  in- 
surance is  not  presented  in  these  assignments, 
and  therefore  will  not  be  considered  by  this 
court.  The  question  to  be  decided  arises 
upon  the  following  language  used  in  the 
]x>licy :  "This  entire  policy  shall  be  void  if 
the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee  sim- 
ple. "  We  have  inserted  the  language  as  it 
would  read  in  its  application  to  this  ques- 
tion, omitting  intervening  words  not  appli- 
cable. It  is  claimed  on  the  part  of  the  plain- 
tiff that  this  policy  is  a  divisible  contract, 
and  that  it  may  be  void  as  to  the  building 
and  valid  as  to  the  other  property  insured. 
On  the  other  hand,  the  defendant  claims  that 
it  is  an  entire  contract,  and  is  void  in  all  its 
parts  if  void  at  all.  It  is  unnecessarv  to 
enter  into  a  discussion  of  the  rules  which 
sovem  in  determining  whether  a  policy  of 
msurance  upon  different  articles,  separately 
valued,  is  to  be  held  entire  or  not.  There 
is  much  division  among  the  courts  upon  the 
Question.  It  would,  indeed,  be  difficult  to 
aecide  as  to  which  has  the  greater  number 
of  cases  in  its  support,  and  sound  reasons 
can  be  given  in  support  of  each  side  of  the 
controversv.  The  language  in  this  policy, 
however,  is  so  definite  upon  the  subject  that 
there  is  no  room  for  construction.  The  in- 
surance company  selected  the  words  in  which 
to  express  the  terms  and  conditions  upon 
which  the  forfeiture  could  be  enforced,  and 
must  abide  by  the  effect  to  which  they  are 
entitled  under  the  established  rules  of  con- 
struction. The  plaintiff  accepted  the  pol- 
icy, and  is  equally  bound  by  them  under 
the  law  applicable  to  his  rights.  The  terms 
being  that  the  policy  shall  be  entirely  void 
upon  a  certain  state  of  case,  it  cannot  become 
void  in  part  in  that  event.  A  contract  can- 
not be  entirely  void,  and  at  the  same  time 
partially  valia.  Entirely  void  means  in  toio. 
In  all  its  parts,  and  as  to  all  rights  claimed 
under  it.  We  agree  with  counsel  for  defend- 
ant that  the  contract  is  entire,  and  that,  if 
the  facts  bring  the  case  within  the  language 
of  the  daose  expressing  the  conditions  of 
29L.B.A. 


forfeiture,  it  is  void  as  to  all  the  property 
embraced.  Plaintiff  has  yielded  his  claim 
as  to  the  gin  house,  and  we  shall  not  discuss 
the  effect  upon  that,  except  in  so  far  as  it 
is  involved  in  the  construction  of  the  words 
used.  The  language  was  selected  by  the 
defendant  to  express  the  terms  of  forfeiture 
imposed  by  it,  and  the  language  will  be 
strictly  construed  against  it  ror  that  and  for 
the  additional  reason  that  forfeitures  are  not 
favored,  and  will  not  be  declared,  unless 
the  case  comes  within  the  terms  prescribcKL 
Qoddard  v.  Bait  Texoi  F.  Jim.  Go,  67  Tex. 
71 ;  Wood,  Fire  Ins.  §  60,  p.  161 ;  EquitdUe  L, 
Int.  Oo.  V.  Eazlmood,  75  Tex.  847,  7  L.  R. 
A.  217.  In  order  for  the  clause  of  forfeiture 
to  be  given  effect,  it  must  clearly  embrace 
the  case  made  by  the  facts.  Boon  v.  .^na 
IfU,  Oo.  40  Conn.  575 ;  Oommereial  Ins.  Oo. 
V.  Bobituon,  64  Dl.  265,  16  Am.  Rep.  557. 
In  the  case  last  cited  the  policy  provided 
that  the  company  should  not  be  liable  if  the 
loss  was  occasioned  by  explosion  of  certain 
things  mentioned  therein.  There  was  an  ex- 
plosion of  one  of  the  kinds  of  explosives 
mentioned,  in  a  different  building,  that  set 
the  fire,  which  fire  was  communicated  to  the 
property  covered  by  the  policy,  and  the  loss 
occurred  by  fire  thus  caused  by  an  explosion. 
The  court  held  that  this  was  not  within  the 
language  of  the  contract,  and  the  exemption 
from  liability  did  not  exist.  In  the  other 
case  (Boon  v.  JEtna  Ins,  Oo,)  the  policy 
provided  that  the  company  should  not  be  lia- 
ble for  any  loss  or  damage  "  by  fire  which 
may  happen  or  take  place  by  means  of  any 
invasion,  insurrection,  riot,  or  civil  com- 
motion, or  of  any  military  or  usurped  power. " 
The  property  was  situated  in  a  town  in 
Missouri,  which  was  occupied  by  the  Fed- 
eral troops  durinff  the  late  war,  and  a  supe- 
rior force  of  Confederate  troops  attacked  the 
town,  when  the  commander  of  the  United 
States  troops,  in  order  to  prevent  the  stores 
fallinff  into  the  hands  of  the  Confederates, 
set  fire  to  the  building  in  which  such  stores 
were,  from  which  the  fire  spread  and  con- 
sumed the  property  insured.  The  court  held 
that  this  aid  not  exempt  the  company,  be- 
cause it  did  not  fall  within  the  terms  of  the 
policy.  If  the  conditions  or  warranties  be 
repugnant  to  the  portions  of  the  policy  de- 
scribing the  subject  of  insurance,  the  condi- 
tion must  yiela  to  that  portion  which  ex- 
presses the  terms  of  liability;  as  if,  for 
instance,  the  body  of  the  policy  grants  in- 
surance upon  a  stock  such  as  is  usually  car- 
ried in  a  ''country  store,"  or  such  as  is  usu- 
ally carried  in  a  "retail  store, **  and  in  the 
conditions  prescribing  that  the  carrying  in 
the  stock  certain  articles  named  as  extra 
hazardous  will  cause  a  forfeiture  of  the  pol- 
icy, and  it  appear  from  the  evidence  that 
the  articles  expressly  named  are  usually  car- 
ried in  such  stocks  and  embraced  in  the  terms 
of  the  policy  describing  the  subject,  the 
clause  of  forfeiture  must  yield  to  the  ^aa- 
guage  of  the  body  of  the  policy,  and  the 
forfeiture  will  not  be  enforced.  Wood,  Fire 
Ins.  g  64,  p.  169 ;  Pindar  v.  Kings  OouiUp 
F.  Ins.  Oo.  86  N.  T.  648,  98  Am.  Dec.  544; 
Whitmarsh  v.  Contsau  F.  Ins.  Oo.  16  Onj, 
859,  77  Am.  Dec  414. 
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These  anthoritles  suffice  to  illustrate  the 
rule  that  the  terms  of  the  policy  must  be 
broad  eDou^h  to  coyer,  under  a  strict  con- 
struction, the  facts  of  the  case  under  consid- 
eration, and  that  everj  doubt  arising  upon 
the  terms  of  the  instrument  must  be  resolved 
against  the  insurer.  With  this  rule  in  yiew, 
we  will  examine  the  case  now  before  the 
court,  upon  this  point.  **  The  subject  of  the 
insurance"  in  this  policy  was  the  property 
insured.  This  consisted  of  a  building,  and 
Tarious  other  articles  of  personal  property, 
separately  valued.  In  order  to  sustain  the 
contention  of  the  defendant,  we  must  import 
into  the  clause  of  forfeiture  words  to  give  to 
it  the  effect  as  if  it  read  thus :  ^'If  the  sub- 
ject of  insurance  or  any  part  of  it  be  a  build- 
ing," etc.,  as  in  the  case  of  Smith  ▼.  Agri- 
euUural  Ins.  Ch.  118  N.  Y.  626.  The  court, 
however,  will  not  imply  anything  in  favor 
of  a  forfeiture,  but  must  try  the  matter  by 
the  language  used  by  the  parties.    **  The  sub- 


ject of  insurance,"  as  used  in  the  eonditiot 
of  forfeiture,  means  a  definite  single  subject ; 
that  is,  a  house,  one  house,  and  not  a  hoosB 
and  other  property.  If  we  consider  all  of 
the  insured  property  (consisting  of  a  house 
and  many  pieces  of  machinerv)  as  consti- 
tuting the  subject,  then  the  subiecl  was  not 
a  house,  and  the  fkcts  do  not  fiall  within  the 
terms  of  the  contract.  If  we  consider  each 
piece  of  property  as  a  separate  subject  of  in- 
surance, the  house  was  not  the  subject,  but 
one  of  the  subjects ;  and,  in  either  case, 
the  facts  proved  do  not  establUh  the  con- 
tingencv  upon  the  happening  of  whidi  the 
policy  IS  to  be  entirely  void. 

The  court  of  civil  appeals  erred  in  reven- 
ing  the  Judgment  of  the  district  court  and 
rendering  Judgment  for  the  defendant,  for 
which  error  the  judgment  of  the  Oowt  ef  CitA 
AppeaU  w  retenedt  and  the  jmdgmemt  ef  tA« 
Diitriet  Omirt  i$  a^fflmud. 
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•1.  Held,  that  tbm  aUeffaUone  of  the 
eomplalntff  when  read  In  connectiOQ  with  the 
general  laws  of  the  state  relattng  to  the  defend- 
ant, do  not  show  it,  the  Minnesota  State  Afirrioul- 
tural  Sociecy,  to  be  a  public  corporation  organ- 
ized for  the  sole  purpoee  of  disoharglng  a  govern- 
mental function,  and  therefore  exempt  from 
liability  to  persons  Injured  by  its  negligence. 

8.  The  eompliUiat  allegros  that  the  da- 
fendant  eni^ased  the  plaintiff  to  ride 
in  a  running  raee  for  horsest  which  was 
promoted  and  controlled  by  it;  that,  knowing  a 
certain  horse  was  dangerous  and  unsafe  to  run 
in  any  race  by  reason  of  a  vicloas  habit  of  track 
bolting,  of  which  plaintlfl  was  ignorant,  it  negli- 
gently permitted  such  horse  to  run  in  the  race  in 
which  she  rode,  pursuant  to  her  engagement  with 
defendant,  without  warning  her  of  the  unusual 
danger  to  which  she  was  thus  exposed;  that,  by 
reason  of  such  borse  bolting  the  track  daring 
inch  race,  she  was  thrown  from  her  own  horse 
apd  Injured.  BeUL^  that  the  complaint  states  a 
cause  of  action. 

(October  S,180D 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Ramsey  County  OTer^ 
vaUinf^  s  demurrer  to  the  complaint  in  an  action 
brought  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  caused  by  defendant's 
negligence.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Ira  B.  Mille«  for  appellant: 
All  the  acts  of  the  legislature  in  relation  to 

*Headnotes  by  Ssabs,  Ctu  J*. 


KoTS.— For  nature  of  incorporated  state  Institu- 
tions, see  note  to  State  r.  Board  of  Begents  of  Ual- 
Tersity  of  Kansas  (Kan.),  afits,  8911 
89  L.  a  A. 


the  defendant  are  general  and  pubUc  Uw&  It 
is  not  necessary  to  plead  them;  the  oooit  wiD 
take  judicial  notice  of  them,  and  so  far  as  the 
defendant's  liability  in  this  action  is  govened 
and  controlled  by  them  the  question  can  be 
raised  by  demurrer. 

Bliss,  Code  PI.  %  181;  Stithecland,  Stst 
Constr.  g§  181.  189. 

If  defendant  is  a  corporation  K  mot  bdon; 
to  one  of  the  two  divisions  recognized  by  lav. 
public  or  private,  or  what  is  known  as  a  qosii 
corporation. 

Private  corporations  are  associations  by  the 
voluntary  agreement  of  their  memboa. 

Morawetz,  Priv.  Corp.  §  8. 

The  defendant  is  not  a  voluntary  asaodatioo. 
there  is  no  contractual  relation  between  tiM 
members. 

It  is  undoubtedly  a  public  corporation, 
whether  it  be  held  to  be  only  a  quasi  oorpon- 
tion  or  what  is  generally  understood  as  a  pub- 
lic corporation,  such  as  exist  for  the  purpose  of, 
government  and  management  of  public  affsin 

FtopU  V.  Harper,  91  111.  857. 

Defendant  is  not  liable  for  the  n^;ligeBce  of 
its  officers  or  agents. 

The  legislature  intended  to  create  a  puhlic 
state  institution,  as  an  agency  of  the  state  for 
the  improvement  of  all  branches  of  indufiir, 
to  stimulate  its  citizens,  develop  its  agriculcuni 
resources,  and  by  annual  exhibits  of  its  weiU^ 
attract  strangers  to  settle  within  ita  limits 

A' Hem  v.  lotpa  State  Agr,  Sac  (Iowa)  U  L 
R.  A.  655;  Bank  ▼.  Brainerd  Sekool  Diet,  41 
Minn.  106;  AUnow  v.  Sibl^,  80  Minn.  186, 44 
Am.  Rep.  191;  Snider  ▼.  SL  Flavl,  51  Mioa 
466,  18  L.  R.  A.  151. 

The  holding  of  an  annual  fair  ia  one  of  the 
duties  imposed  on  defendant  by  statate;  ^ 
details  of  the  entertainment  are  necessarily  kA 
with  the  board  of  managen;  tiie  providinir  of 
the  running  race  was  one  of  the  maay  sttxs^ 
tions  offered,  and  in  the  Uoe  of  deffendssdi 
duty  to  furnish  an  annual  exhibit  of  the  ptod- 
ucts  and  resources  of  the  stela     If  not,  tbc 


See   tiUo  37   L. 
47  L.  R.  A.  5 
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lets  were  uUra  9iru  and  there  would  be  no 
iabil^. 

A'EUm  T.  I&tDa  State  A^r.  Soe,  mpra. 

It  is  quite  oommoQ  for  states  to  organize 
x>ard8  possessing  corporate  powers, --amoDg 
iiem  to  bring  actions  for  penalties  or  enforce 
x>ntract8,  and  to  carry  out  the  policy  of  the 
state  for  the  benefit  of  the  state;  yet  no  action 
ies  against  them  for  the  negligence  of  their 
Lgents  or  servants. 

Walsh  V.  JVet0  York  d  Brooklyn  Bridge  True- 
tf<».  96  N.  Y.  427. 

Where  the  vicious  habit  of  an  animal  is  di- 
ectlj  dangerous,  such  as  kicking,  biting,  or 
triking  in  a  horse,  hooking  in  a  homed  ani- 
nal,  or  biting  in  a  dog,  the  owner,  if  it  is 
mown  to  him,  is  bound  to  notify  those  dealing 
)?ith  the  animal  of  such  habit;  but  it  is  other- 
)?i8e  when  the  habit  is  not  such  as  will  directly 
nflict  injury. 

Moake's  UnderhOl.  Torts,  297;  Keshan  y. 
9ate»,  2  Thomp.  A  C.  288;  (/Brien  ▼.  Miller, 
H)  Conn.  214. 

Messrs.  Schoonmaker*  Flemlni^  A  Hin- 
termiatert  for  respondent: 

The  allegation  of  incorporation  is  generally 
me  of  an  ultimate  and  issuable  fact,  which, 
inder  a  familiar  rale,  stands  admitted  by  a  de- 
nurrer. 

WaMy,  yew  York  S  Brooklyn  Bridge  Trus- 
eee,  96  N.  Y.  427;  Morton  ▼.  Plmeer,  88  Minn. 
21;  Morawetz,  Priv.  Corp.  g§  18,  20. 

The  defendant  has  always  acted  as  a  private 
orporation,  and  appeared  in  this  court  alleg- 
ig  its  corporate  existence. 

Minneeota  /State  Ayr,  Soe.  ▼.  Swaneon,  48 
linn.  281. 

In  conducting  a  ranningrace,  for  witnessing 
rhich  it  charged  the  public  a  fee,  defendant 
raa  not  discharging  a  public  governmental 
uty  involuntarily  imposed  by  statute. 

Moulton  V.  Scarborough,  71  Me.  267, 86  Am. 
tep.  808;  Handr,  Brookline,  126  Mass.  824; 
Villey  V.  Allegheny  City,  118  Pa.  490;  Dill, 
lun.  Corp.  4th  ed.  g§  980-985,  and  notes. 

Where  an  undertaking  is  voluntarily  as- 
nrned  and  carried  on  under  permissive  legis- 
fctive  authority,  by  any  legal  entity,  whatever 
le  precise  legal  status  of  that  entity,  out  of 
rhich  tolls  are  received  from  the  public  or 
refits  are  derived,  all  authorities  agree  in  bold- 
\g  such  entity  liable  for  injuries  resulting 
rom  ne^liffence  or  omission  of  duty,  the  same 
B  an  individual. 

Dill  Mun.  Corp.  4th  ed.  §  118,  noU  1, 
g  980-985,  and  notes;  HiU  v.  BosUm,  122  Mass. 
14,  23  Am.  Rep.  882;  Bnider  v.  8t  Pavl,  51 
[inn.  466,  18  L.  R  A.  161;  Moulton  v.  Scar- 
rrough,  supra;  Bdnnon  v.  St,  Louis  County, 
I  Mo.  818. 

If  it  appear  that  any  domestic  animal  has  a 
icious  habit,  and  is  accustomed  or  is  inclined 
»  do  the  particular  hurt  or  mischief  that  has 
sen  done,  and  that  the  owner  has  notice 
lereof,  then  a  duty  la  imposed  on  the  owner 
»  keep  the  animal  secure,  and  to  warn  persons 
wfally  dealing  with  the  animal  of  such  habit, 
istom,  or  inclination. 
CooJey,  Torts,  2d  ed.  pp.  408-406,  and  notes. 

Start,  (7&.  J.,  delivered  the  opinion  of 
le  court: 

This  is  an  appeal  by  the  defendant  from 
)  L.B.  A. 


an  order  overraling  its  demurrer  to  the  oom- 
plaint  of  the  plalntifT,  wherein  she  alleges 
that  she  was  injured  by  the  negligence  of 
the  defendant,  September  10,  1891,  while 
riding  in  a  horse-race  conducted  by  the  de> 
fendant  on  the  State  Fair  Grounds.  Two 
general  propositions  are  urged  by  counsel  in 
support  of  the  demurrer :  First.  That  the 
defendant  is  a  public  board  or  corooration, 
organized  for  the  sole  purpose  of  aischarg- 
ing  a  governmental  function ;  and  therefore, 
as  such  public  agent,  it  is  not  legally  liable 
for  the  negligence  of  its  officers,  agents,  and 
servants,  or  any  of  them.  Second.  That  the 
facts  alleged  in  the  complaint  do  not  consti- 
tute neglurenoe  on  the  part  of  the  defendant 
or  its  agents.  If  either  proposition  is  cor- 
rect, the  demurrer  is  well  taken ;  but  we  are 
of  the  opinion  that,  tested  by  the  allegations 
of  the  complaint  which  are  admitted,  nei- 
ther is  correct. 

1.  The  state  may  and  must  commit  the  dis- 
charge of  its  sovereign  political  functions  to 
agencies  selected  by  it  for  that  purpose. 
Such  agencies,  while  engaged  exclusively 
in  the  discbarge  of  such  public  duties,  do 
not  act  in  any  private  capacity,  but  stand 
in  the  place  of  the  state,  and  exercise  its 
political  authority.  Therefore,  when  the 
state  creates  public  corporations  solely  for 
governmental  purposes,  such  corporations, 
while  engaged  in  tlie  discbarge  of  the  duties 
imposed  upon  them  for  the  sole  benefit  of 
the  public,  and  from  the  performance  of 
which  they  derive  no  compensation  or  bene- 
fit in  their  corporate  capacity,  are  clothed 
with  the  immunities  and  privileges  of  the 
state ;  and  no  private  action,  in  the  absence 
of  an  express  statute  to  that  effect,  can  be 
maintained  against  them  for  negligence  in 
the  discharge  of  such  duties.  The  fiability 
of  cities  and  other  municipal  corporationa 
created  by  special  charters,  for  negligence  in 
the^care  of  their  streets,  is  an  11  logical  excep- 
tion to  this  rule,  but  the  rule  itself  is  too 
well  settled,  by  the  almost  unanimous  agree- 
ment of  all  of  the  authorities,  to  be  now 
questioned  or  discussed.  Snicler  v.  Si.  Paul,. 
51  Minn.  466,  18  L.  R.  A.  151.  The  rule, 
however,  has  no  application  to  private  corpo- 
rations,—that  is,  to  those  which  are  organ- 
ized by  the  voluntary  act  and  agreement  of 
their  members  for  their  own  benefit,— al- 
though the  creation  of  such  corporations  di- 
rectly promotes  the  public  interest  and  wel- 
fare. It  is  also  subject  to  the  qualification 
that  public  or  quasi  public  corporations  are 
not  exempt  from  liability  to  which  other 
corporations  are  subject  for  negligence  in 
managing  or  dealing  with  property  or  rights 
voluntarily  held  by  them  for  their  own  profit 
and  advantage,  although  inuring  ultimately 
to  the  benefit  of  the  public.  2  Dill.  Mun. 
Corp.  ^  980-984;  Olif>er  v.  Worcester,  102 
Mass.  489,  8  Am.  Rep.  485 ;  Mersey  Docks 
dt  Harbour  Board  Trustees  v.  Oibbs,  11  H.  L. 
Cas.  687 ;  Olavin  v.  Ehode  Island  Hospital, 
12  R.  I.  411,  34  Am.  Rep.  675 ;  Mmilton  v, 
Scarborough,  71  Me.  267,  86  Am.  Rep.  308; 
Hannon  v.  St.  Louis  County,  62  Mo.  818. 

The  allegations  of  the  complaint,  standing 
alone,  make  a  prima  facie  case  of  a  private 
corporation  engaged,  for  its  own  benefit,  in 


no 
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in  undertaking  outside  of  any  public  duties,  j  first  Wednesday  in  February  in  each  year, 
Tiz.,  promoting,  controlling, and  oonductin£[  and  at  the  first  meeting  after  the  passage  of 
a  horse-race,— ft  case  not  wTtbin  the  rule  of  the  act  file  articles  of  their  incorporation  in 


immunity  applicable  to  public  corporations, 
institutions,  and  agencies  created  solely  for 
governmental  purposes.  The  demurrer  ad- 
mits the  corporate  existence  and  acts  of  the 
defendant  as  alleged,  but  its  counsel  claims 
(1)  that  the  court  must  take  judicial  knowl- 
edge of  the  general  statutes  of  the  state  re- 
lating to  the  defendant  and  its  organization, 
and  read  them  as  if  they  were  incorporated 
in  the  complaint ;  and  (2)  that  such  statutes 
show  that  the  defendant  is  a  public  or  quasi 
public  corporation  organized  for  the  sole 
purpose  of  discharging  governmental  func 
tions.  We  assume,  without  so  deciding,  that 
the  first  of  these  claims  is  correct,  but  we 
cannot  take  ludicial  notice  of  the  provisions 
of  the  defendant's  articles  of  incorporation, 
adopted  and  filed  pursuant  to  the  statute 
under  which  it  was  organized ;  nor  can  we 
assume  that  it  has  no  capital  or  property  de- 
rived from  membership  and  entrance  "fees, 
from  fees  for  admission  to  its  exhibitions, 
and  from  the  sale  of  privileges  to  private 
parties  to.  conduct,  upon  the  grounds  con- 
trolled by  it,  a  multitude  of  independent 
shows  and  enterprises.  On  the  contrary,  it 
is  a  matter  of  common  knowledge  that  it  does 
derive  a  large  revenue  from  these  sources, 
over  which  the  state  has  no  control.  A  con- 
fiideration  of  the  general  laws  relating?  to  the 
defendant  does  not  justify  the  claim  of  its 
counsel  that  it  is  not  liable  for  the  negli- 
gence alleged  in  this  action  because  it  is 
within  the  rule  of  immunity  to  which  we 
have  referred.  At  the  outset  of  our  examina- 
tion of  such  laws  we  are  embarrassed  by  the 
fact  that  there  is  nothing  in  the  record  to 
show  when  or  under  what  particular  law  the 
defendant  was  incorporated.  This  necessi- 
tates a  review  of  the  entire  legislation  in 
reference  to  the  defendant. 

Pub.  Stat.  1849-1858,  chap.  17,  §§884-888, 
authorized  the  incorporation  of  agricultural 
societies  of  the  character  of  the  defendant, 
and  by  implication  authorized  a  division  of 
the  property  of  the  corporations  upon  dissolu- 
tion. Chapter  17  of  the  Laws  of  1860  made 
ample  provisions  for  incorporation  of  county 
agricultural  societies.  Section  2  of  this  Act 
provided  that  such  corporations  should  have 
perpetual  succession,  with  the  right  to  adopt 
a  seal,  constitution,  and  by-laws,  to  pur- 
chase, hold,  sell,  and  convey  all  real  and 
personal  property  necessary  to  promote  the 
objects  of  the  corporation,  and  to  have  police 
and  full  control  of  its  grounds.  Provision 
was  'made  bv  section  3  for  filing  a  copy  of 
the  constitution  and  by-laws  of  such  corpora- 
tions in  the  office  of  the  register  of  deeds, 
and  for  the  making  of  annual  reports  of  their 
receipts  and  disbursements  to  the  governor 
of  the  state.  Sections  4,  5,  and  6  provided 
for  annual  meetings  of  the  societies,  for  the 
election  of  officers,  and  for  two  delegates  from 
each  county  society,  who,  together  with  its 
president  as  delegate  ex  offldo,  were  to  repre- 
sent their  county  in  the  state  agricultural 
society.  These  delegates  were  to  meet  to- 
gether, at  the  city  of  St.  Paul  or  such  other 
place  as  a  majority  should  determine,  on  the 
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the  office  of  the  secretary  of  state.  Section 
8  of  this  Act  declared  that  the  State  Agricul- 
tural Society  (presumably  the  defendant) 
''shall  possess  all  of  the  powers  enumerated 
in  section  2, "  to  which  we  have  referred. 
This  chapter  17.  Laws  1860.  was  repealed 
by  Gen.  Stat.  1866.  chap.  122,  but  such  re- 
peal did  not  affect  any  act  done  or  any  right 
accruins:  or  accrued  or  established  under  the 
statute  before  its  repeal.  Id.  chap.  121,  g  4. 
Therefore,  if  the  defendant  became  incorpo- 
rated under  this  Statute  of  1860,  its  repeal 
did  not  work  a  dissolution  of  the  corporation. 
This  would  seem  to  be  so  without  reference 
to  the  saving  clause  of  the  repealing  statute. 
The  Act  of  1860  was  substantially  re- enacted 
by  Laws  1887,  chap.  29.  In  1868  the  corpo- 
rate existence  of  the  defendant  was  expressly 
recognized  by  the  le&rislature,  which  appro- 
priated to  it  $1,000,"  and  $2,000  pro  rata  to 
the  several  county  societies,  but  no  part  of 
either  appropriation  was  to  be  used  for  the 
payment  of  officers'  salaries  or  fees  or  as  a 
premium  for  horse  racing.  Laws  1868,  chap. 
19.  This  last  act  required  the  defendant  to 
keep  an  account  of  the  manner  in  which  the 
state  appropriations  to  it  were  expended, 
and  transmit  the  same  annually  to  the  gov- 
ernor of  the  state.  In  the  year  1876  the  leg- 
islature confirmed  and  legalized  the  incorpo- 
ration of  the  defendant.  Laws  1876,  chap. 
29.  There  was  no  further  legislation  afifect- 
ing  the  legal  status  of  the  defendant  prior  to 
the  year  1883,  and  it  is  obvious,  without 
discussion,  that  prior  to  this  date  the  defend- 
ant was  a  private  corporation,  and  not  with- 
in the  rule  of  immunity  claimed  for  it.  This 
proposition  is  not  seriously  controverted  by 
counsel,  but  it  is  claimed  that  by  the  legis- 
lation of  1883,  1885,  and  1887  the  status  of 
the  defendant  was  materially  changed,  and 
that  thereafter  it  became,  and  now  is,  essen- 
tially a  public  corporation  or  agency  for  the 
sole  purpose  of  discharging  a  governmental 
function.  A  brief  analysis  of  this  subse- 
quent legislation  will  show  the  unsoundness 
of  the  Claim.  By  an  act  entitled  ''An  act 
to  reorganize  the  State  Agricultural  Society 
and  to  appropriate  money  thereto  and  to  other 
agricultural  societies,"  approved  March  5. 
1888  (Laws  1888,  chap.  142),  a  change  waa 
made  in  the  membership  of  the  defendant 
and  its  officers.  It  was,  however,  provided 
that  nothing  in  the  act  should  be  construed 
as  annulling  any  existing  life  or  annual  mem- 
bership of  the  defendant.  The  fee  for  life 
membership  was  fixed  at  $10,  and  the  annual 
dues  at  $1  for  each  member,  as  a  condition 
to  the  right  of  votineat  the  annual  meetings 
of  the  defendant.  The  act  also  created  a 
board  of  auditors,  consisting  of  the  governor 
and  three  other  persons,  to  be  appointed  by 
him  and  confirmed  by  the  senate,  to  exam- 
ine all  of  the  transactions  of  the  defendant, 
and  to  report  to  the  legislature  at  each  ses- 
sion ;  and  further  required  the  by-laws  of 
the  defendant  to  be  submitted  to  tills  board 
for  approval.  Other  than  this  no  attempt 
was  made  by  the  act  to  reorganize  or  deprtva 
the  defendant  of  any  existing  corporate  right 
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propriation  to  the  defendant,  to  aid  it  in 
paying?  premiums,  to  $4,000,  and  the  annual 
appropriations  to  county  societies  for  a  like 
purpose  to  $6,000,  and  repealed  the  appro- 
priations of  1868  and  all  inconsistent  acts 
and  parts  of  acts.  Assuming  that  the  de- 
fendant accepted  the  provisions  of  this  act 
as  to  the  change  of  membership   and  for  a 

?[ualifled  state  control  in  consideration  of  the 
Dcreased  appropriation,  still  there  was  no 
essential  change  in  the  status  of  the  defend- 
ant, for  it  continued  to  be  a  corporation,  with 
all  the  powers,  rights,  and  privileges  which 
it  acquired  by  virtue  of  the  prior  Acts  of 
1860  and  1867  relating  to  its  organization. 
By  chapter  174,  Laws  1885,  the  county  of 
Bamsey  was  authorized  to  convey  to  the  state 
of  Minnesota  certain  real  estate,  to  be  held 
by  it  for  the  public  purpose,  and  for  no  other, 
of  exhibiting  annually  thereon,  under  the 
management  of  the  State  Agricultural  So- 
ciety, or  its  successor,  the  agricultural,  stock- 
bree'ding,  horticultural,  mining,  mechanical, 
and  industrial  products  and  resources  of  the 
state.  This  act  further  provided  that  there 
should  be  held  by  the  defendant,  upon  the 
premises  to  be  conveyed,  such  exhibit  as  the 
society  might  provide  for,  and  at  such  times 
as  it  mi^ht  prescribe.     It  also  made  an  ap- 

Sropriation  of  $100,000,  to  be  expended  un- 
er  the  direction  of  the  society  for  permanent 
buildings  on  the  premises,  the  custody  and 
control  of  which  were  given  to  the  defendant. 
By  chapter  181,  Laws  1887,  the  membership 
of  the  defendant  was  enlarged,  the  fee  for 
life  membership  abolished,  tne  time  of  hold- 
•  ing  its  annual  meeting  changed ;  police  pow- 
ers were  conferred  upon  itslraard  ;  its  secre- 
tary was  required  to  make  to  the  governor 
an  annual  report,  showing  in  detail  the  fi- 
nancial condition  and  proceedings  of  the  so- 
ciety for  the  current  year ;  the  provisions  of 
the  Act  of  1888  In  reference  to  its  board  of 
managers  and  the  board  of  auditors  to  exam- 
ine all  the  transactions  of  the  society  were 
re-enacted,  and  the  Act  of  1888  repealed,  ex- 
cept the  part  thereof  relating  to  the  annual 
appropriations  to  the  defendant  and  county 
societies.  Chapter  168,  Laws  1891,  appro- 
priated $20,000  to  pay  the  debts  of  the  de- 
fendant. These  Acts  of  1888,  1885,  1887,  and 
1891  seem  to  indicate  that  the  legislature  re- 
garded the  defendant  as  a  quasi  public  cor- 
poration, but  they  must  be  construed  with 
reference  to  the  previous  status  of  the  defend- 
ant as  a  private  corporation,  and  the  further 
fact  that  the  changes  made  by  the  legislature 
in  the  membership  and  control  of  the  affairs 
of  the  defendant  were  accompanied  bv  sub- 
stantial benefits  to  the  defendant,  which  were 
naturally  calculated  to  induce  it  to  accept 
such  legislation,  and,  if  it  did  so,  it  could 
not  thereafter  question  its  validity.  State 
y.  Sibley,  25  Minn.  887.  It  is  also  to  be  ob- 
served that  this  legislation  does  not  assume 
to  create  a  new  corporation.  It  simply  deals 
with  an  existing  one,  giving  it  aid,  and  in 
consideration  thereof  controlling,  in  a  meas- 
ure, its  affairs.  But  it  does  not  follow,  be- 
cause the  state  makes  annual  contributions 
to  assist  the  defendant  in  payine  premiums, 
and,  to  make  it  certain  that  its  bounty  shall 
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not  be  misapplied,  has  provided  for  an  ex- 
amination of  the  defendani'd  accounts,  and 
exacts  a  report  of  its  transactions  from  it, 
that  it  is  a  public  corporation  for  the  sole 
purpose  of  discharging  a  governmental  func- 
tion. Otherwise  railway  corporations  which 
have  received  state  aid,  and  must  report  to 
the  state  as  to  their  earnings  and  other  mat- 
ters, banking  corporations,  religious  corpo- 
rations, which  indirectly  receive  annually 
state  aid  by  exemption  of  their  property  from 
taxation,  all  county  agricultural  societies 
which  receive  state  aid,  and  many  other  sim- 
ilar corporations  must  be  classified  as  state 
agencies,  and  held  not  liable  in  a  private 
action  for  their  negligence  whereby  individ- 
uals are  injured.  So  far  as  can  be  gathered 
from  this  legislation  and  the  allegations  of 
the  complaint,  the  defendant  may  be  a  vol- 
untary corporation.  It  does  not  appear  that 
the  state  has  any  voice  in  the  selection  or 
control  of  its  officers,  or  in  fixing  their  com- 
pensation, or  in  the  disposition  of  its  prop- 
erty and  revenues,  except  such  as  it  receives 
from  the  state,  or  as  to  the  character  and  ex- 
tent of  the  annual  exhibitions  it  may  give, 
or  the  fees  to  be  charged  for  admission  there- 
to. If  the  defendant  refuses  to  give  an  an- 
nual exhibition  of  the  products  and  resources 
of  the  state,  the  state  may  withdraw  its  ap- 

Eropriations  and  the  use  of  the  fair  grounds, 
ut  it  cannot  otherwise  coerce  the  defendant. 
In  short,  we  are  unable,  without  further  in- 
formation as  to  the  defendant's  articles  of 
incorporation,  by-laws,  business,  revenues, 
and  whether  or  not  the  latter  are  impressed 
with  any  public  trust,  than  that  afforded  by 
the  record  in  this  case,  to  discover  anything 
in  the  general  laws  of  the  state  relating  to 
the  defendant  to  rebut  the  prima  facie  case 
made  by  the  allegations  of  the  complaint,  to 
the  effect  that  the  defendant  was,  at  the  time 
of  committing  the  act  of  negligence  com- 
plained of,  a  private  corporation  conducting 
an  exhibition  for  its  own  benefit. 

2.  It  is  claimed  by  defendant,  in  support 
of  its  second  ground  of  demurrer,  that  track 
bolting  is  not  a  dangerous  or  vicious  habit 
in  a  horse,  **any  more  than  balking,  or  the 
habit  of  running  away,"  and  that  the  defend- 
ant was  not  bound  to  notify  the  plaintiff  that 
one  of  the  horses,  known  as  ** Isaac  B.,* 
which  it  permitted  to  run  in  the  race,  was 
a  "track  bolter."  We  have  no  knowledge 
of  the  meaning  of  the  term  **  track  bolting,  * 
except  fw  we  are  advised  by  the  allegations 
of  the  complaint,  which  state  that  tracK  bolt- 
ing is  a  vicious  and  dangerous  habit  in  a 
horse,  rendering  him  dangerous  and  unsafe 
to  run  in  any  race,  and  that  **  Isaac  B. "  was 
such  a  horse.  This  conclusion  is  amply  sup- 
ported by  the  allegations  of  fact  in  the  com- 
plaint as  to  what  this  horse  actually  was  and 
did  in  the  race  in  which  the  plaintiff  rode 
pursuant  to  her  contract  with  the  defendant 
It  is  made  clear  by  these  allegations  that  the 
plaintiff  was  injured  by  the  horse  in  ques- 
tion bolting  the  track,  as  was  his  dangerous 
and  vicious  habit  to  do,  and  that  defendant, 
being  advised  of  this  habit  and  the  plaintiil 
being  wholly  ignorant  of  it,  knowingly  per- 
mitted the  horse  to  run  in  the  race  in  which 
the  plaintiff  rode,  without  informing  her  of 
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the  QnuBtial  danger  to  which  she  was  thus 
exposed,  and  of  which  she  was  ignorant.  If 
these  allegations  are  true,  this  was  a  mani- 
fest Tiolation  of  the  defendant's  duty  to  the 


plaintiff,  as  its  employ^,  and  it  mm  gaiUj 
of  actionable  negligence  in  the  pwnnlsei, 
Order  ajflrmed. 
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CO.  OF  ILLtNOiS.  Appt., 
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I  •  ApplleatiOBfl  ft»r  insnranoe  sent  by 

I  BUhU  to  another  statet where  they  are  passed 
upon  and  aooepted,  and  In  which  policies  are 
dated  and  signed  aod  then  mailed  to  the  insured, 
are  ffovemed  \>j  the  laws  of  that  state  eo  aa  to  be 
unaffected  by  ttatutea  at  the  residence  of  the 
Insured  prohibiting  insuranoe  by  unauthorised 
foreign  companies. 

8*  The  failure  of  an  iBfloranoe  company 
ef  another  state  to  eonply  with  static 

I  tory  prereqniiitee  to  the  right  to  do  business 
does  not  prevent  such  company  from  enforcing  a 
daim  for  premiums  dne  for  insurance,  although 
the  corporation  is  gnUty  of  a  misdemeanor  and 
iabjeot  to  a  penalty  by  reason  of  the  insurance. 

Z*  The  rlifht  to  reoower  unearned  pre- 
mlnma  on  the  termination  of  insurance 
In  a  mutual  company  does  not  exist  until  the 
dues  or  liabilities  which  the  insured  may  be  lia- 
ble to  pay  under  the  charter  and  by-laws  of  the 
organization  can  be  ascertained  and  deducted, 
where  the  charter  provides  for  withdrawal  by 
notice  and  ^'paying  all  dues  and  liabilities.** 


(May  18,  UOB.) 


A  PPEAL 


br  plaintiff  from  a  Judgment  of 
il  the  Circuit  Court  for  Monroe  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
force payment  of  an  assessment  upon  an  insur- 
ance policy.    Bevereed, 

The  facts  are  stated  in  the  opinion. 

JfeMff.  H.  A.  Parker  and  J.  R.  Parker* 
for  appellant: 

When  an  application,  bid,  or  offer  is  sent 
through  the  mail,  it  becomes  a  valid  and  bind- 
ing contract  the  minute  the  acceptance  is  put  in 
the  mail  to  be  sent  to  the  party  so  offering;  and 
It  is  governed  by  the  law  of  the  place  where  it 
is  accepted,  and  not  from  which  It  is  sent. 

2  Kent,  Com.  12th  ed.  p.  477,  noU;  8  Minor, 
Inst  p.  127;  2  Parsons,  Cont.  7th  ed.  p.  712; 
1  Parsons,  Cont  pp.  515,  516,  562;  T€wloe  v. 
Merchant 9  F.  Ins.  Ch.  of  Baltimore,  60  U.  8.  9 
How.  800,  18  L.  ed.  187;  Melntyre  v.  Parks, 
8  Met  207. 

When  the  statute  does  not  impose  a  forfeit- 
ure, the  courts  will  not  and  cannot,  unless  the 


Nora.— The  decision  in  the  above  case,  sustaining* 
an  action  by  a  foreign  insurance  company  for  a  pre- 
mium on  unauthorlxed  and  prohibited  policies,  is 
supported  by  a  few  of  the  authorities,  but  a  major- 
ity of  tbe  decisions  on  the  subject  deny  any  such 
remedy  to  the  corporation  which  has  violated  the 
statute.  See,  on  this  subject,  the  analysis  of  the 
decisions,  found  in  fiote  to  Edison  Gteneral  Electiio 
Oo.  V.  Canadian  Paa  Nav.  Oo.  (Wash.)  Si  L.  B.  A. 
81& 
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legislature  failed  to  declare  a  panlahmeiit 
And  when  the  legislature  has  pronounced  two 
severe  punishments,  courts  cannot  impose  any 
more. 

Ehrman  ▼.  Teutonia  Ins.  Co.  1  Fed.  Hep. 
471;  2  Morawetz,  Priv.  Corp.  $  685;  Toledo  Tie 
db  Lumber  Oo.  v.  Thomas,  88  W.  Ya.  506;  Co- 
lumbns  Ins.  Co.  v.  Walsh,  18  Mo.  229;  Union 
Mut.  L.  Ins.  Oo.  ▼.  MeMillen,  24  Ohio  St  67; 
Clay  Fire  A  Marine  Ins,  Co.  v.  Huron  Salt  d 
Lumber  Mfg.  Oo.  81  Mich.  846;  Hartford  Lies 
3tock  Ins.  Co.  v.  Matthews,  102  Mass.  221;  2 
Beach,  Priv.  Corp.  §  415.  and  cases  cited. 

The  liability  of  a  stockholder  or  member  of 
a  mutual  insurance  or  benefit  association  is 
governed  by  the  laws  of  the  domicil  of  the 
corporation,  and  can  be  enforced  against  any 
member  wherever  found. 

Kerr,  Corp.  20;  Flash  ▼.  Conn,  109  U.  a 
871,  27  L.  ed.  066;  Canada  Southern  B.  Oo.  v. 
Qehhard,  100  U.  8. 627, 27  L.  ed.  1020: 1  Beach, 
Priv.  Corp.  §g  148;  148,  and  latter  part  of  see- 
Uon289. 

If  the  contract  is  not  made  ia  Arkansas,  for 
eign  corporation  acts  have  no  application. 

SeruggsY.SeoUish  Mortg.Oo.  64  Ark.  566;  5t 
Louis.  A.  A  T.  R.  Co.  v.  Fire  Asso.  ofPhHa- 
ddphia,  55  Ark.  168;  May,  Ins.  chap.  25,  §  54; 
2  Morawetz,  Priv.  Corp.  2d  ed.  §§  743.  755, 
756,  874,  876. 

Defendant  cannot  join  a  mutual  insurance 
or  benefit  company  in  a  sister  state,  or  in  his 
own  state,  and  then  object  to  any  irregularities 
or  illegalities  in  forming  or  operating  the  same. 

2  Morawetz.  Priv.  Corp.  g  748;  FotU  v. 
WaUaee.  146  U.  8.  689,  86  L.  ed.  1185. 

Mr.  G.  F.  Greenleet  for  appellee: 

Where  an  act  is  prohibited  by  statute,  aeon- 
tract  to  do  the  act  is  illegal  and  unenforceable, 
and  where  a  statute  pronounces  a  penalty  for 
an  act,  a  contract  founded  on  such  act  is  vdd. 

5  Lawson,  Rights,  Rem.  &  Pr.  §  2898,  and 
citations;  Jones  v.  LitUe  Bock,  25  Ark.  806; 
Martin  v.  Bodge,  41  Ark.  878, 58  Am.  Rep.  768L 

There  can  be  no  doubt  of  the  power  of  the 
state  to  enact  such  laws  as  will  afford  adequate 
protection  to  the  citizens  of  this  state. 

State  V.  Ackerman,  24  L.  R.  A.  298,  51  Ohio 
8t.  168;  Belianee  Mut  Ins.  Oo.  ▼.  Sawder,  160 
Mass.  418;  Hicks  ▼.  National  L.  Ins.  Oo,  60 
Fed.  Rep.  690. 

If  we  concede  the  contract  of  insurance  is  an 
Illinois  contract,  the  courts  all  hold  that  ap- 
pellant cannot  recover. 

Cincinnati  Mut.  Health  Assur.  Oo.  v.  Boeen- 
thai,  56  ni.  86, 8  Am.  Rep.  626;  American  Ins. 
Go.  ▼.  Stoif,  41  Mich.  401;  Beamans  v.  Zimmer- 
man (Iowa)  59  N.  W.  Rep.  290;  Rose  v.  Kim- 
berly  db  0.  Co.  27  L.  R  A.  556,  89  Wis.  545; 
Seamans  v.  Temple  Oo.  (Mich.)  28  L.  R  A.  480. 

To  permit  the  companies  when  they  admit 
that  they  have  disregarded  all  the  requirement^ 
to  recover,  would  m  for  the  courts  to  disregard 
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Ibe  ezpreued  will  of  the  general  afsembly,  and 
to  say  what  it  has  said  shall  be  unlawnil  is 
and  shall  be  lawful  and  binding. 

HuflfheB*  •/.,  delivered  the  opinion  of  the 
oourt: 

The  plaintiff,  appellant,  a  mutual  lire  in- 
■urance  companr  incorporated  under  the  laws 
of  the  state  of  Illinois,  sued  the  defendant, 
the  appellee,  for  an  assessment  of  $235  for 
daes,  fosses,  and  liabilities  incurred  as  a 
member  of  plaintiff  company  on  two  policies. 
T^  defenoant  denied  the  liability;  set  up 
that  policies  were  canceled ;  that  plaintiff 
owed  it  $126  for  unearned  premiums ;  and 
that  plaintiff's  contract  on  policies  was  void 
for  noncompliance  with  foreign  corporation 
law ;  and  prayed  Judgment  for  $125  on  coun- 
terclaim. 

The  court  found  the  facts  to  be :  (1)  That 
the  insurance  for  which  the  policy  was  issued 
was  solicited  in  the  state  by  an  agent  of 
the  plaintiff  during  the  course  of  regular 
business  herein,  and  that  the  application 
was  made  and  the  policy  was  accepted  in  this 
■tate.  (2)  That  plaintiff  is  a  foreign  cor- 
poration, and  has  wholly  failed  to  comply 
with  any  of  the  laws  of  this  state  regulating 
insurance,  and  was  not  entitled  to  transact 
insurance  business  in  this  state.  (8)  That 
the  insurance  was  on  the  26th  of  May,  1891, 
terminated,  and  defendant,  on  its  cross-com- 
plaint, is  entitled  to  recoTer  from  plaintiff 
$125  unearned  premiums. 

The  court  declares  the  law  to  be :  (1)  No 
foreign  corporation  shall  do  any  business  in 
this  state,  except  while  it  maintains  therein 
one  or  more  known  places  of  business,  and 
an  authorized  agent  in  the  same  upon  whom 
process  may  be  served,  and  they  shall  exer- 
cise no  greater  powers  nor  have  any  greater 
privileges  than  are  exercised  or  had  by  like 
corporations  of  this  state.  (2)  Before  mutual 
fire  insurance  companies  are  permitted  to  do 
business  in  this  state,  it  is  required  that  they 
shall  give  bond  to  the  state  of  Arkansas  for 
the  use  of  the  beneficiaries  of  the  policy  hold- 
ers of  such  companies,  with  security  .to  be 
approved  by  the  secretary  of  state,  in  the  sum 
of  $20,000,  conditioned  for  the  prompt  pay- 
ment of  all  assessments  to  the  parties  or 
beneficiaries  entitled  thereto,  which  bond 
shall  be  filed  in  the  office  of  the  secretary  of 
state ;  and  the  law  requires  insurance  corpora- 
tions doing  business  on  the  assessment  plan 
to  make  return  to  the  auditor  of  state  annu- 
ally, on  or  before  the  1st  of  March,  of  a  state- 
ment of  the  affairs  of  the  corporation  for  the 
year  ending  on  the  81st  of  December  next 
preceding.  (8)  Plaintiff  was  not  entitled  to 
do  insurance  business  in  this  state  until  it 
had  complied  with  Act  84  of  the  Acts  of  Ar- 
kansas for  1887,  and  received  from  the  auditor 
of  state  a  certificate  to  that  effect ;  and  if  any 
person  transacted  any  insurance  business  for 
plaintiff  until  It  had  complied  with  the  re- 
quirements of  said  act,  he  was  guilty  of  a 
misdemeanor,  and  subject  to  a  fine  in  the  sum 
of  $500.  (4)  Plaintiff  cannot  recover  in  this 
action,  unless  it  has  complied  with  section 
8832,  Mansf.  Diff. ,  and  paid  the  taxes  therein 
prescribed.  (5)  If  plaintiff  has  wholly  failed 
to  comply  with  its  duties  as  prescribed  in 
29L.R.A. 


sections  8888,  8884,  Mansf.  Dig.,  and  the  act 
of  Arkansas  above  mentioned,  and  the  insur- 
ance was  obtained  from  defendant  company, 
and  the  same  was  solicited  by  an  agent  of 
plaintiff  while  in  the  course  of  regular  busi- 
ness in  this  state,  then  plaintiff  cannot  re- 
cover in  this  action.  (6)  If  defendant  com- 
pany or  its  agents  requested  the  termination 
of  the  insurance,  it  is  entitled  to  recover  from 
the  plaintiff  the  amount  of  unearned  pre- 
mium proved  by  the  evidence.  (7)  Where 
an  act  is  prohibited  by  statute,  a  contract  to 
do  the  act  is  illegal  and  unenforceable,  and 
where  a  statute  pronounces  a  penalty  for  an 
act,  a  contract  founded  on  such  act  is  void. 

The  appellee  made  application  to  the  agent 
of  the  appellant  at  Briukley,  Ark.,  for  two 
policies  of  insurance  in  the  apoellant  com- 
pany. The  applications  were  forwarded  to 
the  company  at  Chicago,  111.,  and  there 
passed  upon,  accepted,  dated,  and  signed  by 
the  proper  officers  of  said  company,  which 
was  a  mutual  fire  insurance  company  char- 
tereS  under  the  laws  of  Illinois,  with  its  dom- 
icil  at  the  city  of  Chica«ro,  in  said  state. 
The  policies  were  then  sent  by  the  company 
directly  to  the  appellee,  at  Brinkley,  Ark., 
and  the  premiums  were  thereupon  forwarded 
to  the  appellant  company  at  Chicago.  It  ap- 
pears that  th#agent  to  solicit  insurance  for 
the  appell/int  had  no  authority  to  pass  upon 
applications,  to  bind  his  company, or  to  issue 
policies,  nor  were  the  policies  when  issued 
sent  to  him  for  delivery,  nor  the  premiums 
paid  to  him,  to  be  forwarded  to  his  company. 
These  contracts,  for  the  reasons  stated,  were 
not  Arkansas  contracts,  but  111  inois  contracts. 
When  the  applications  of  the  appellee  had 
been  received,  passed  upon,  and  accepted, 
and  the  policies  of  insurance  had  been  dated 
and  signed  at  Chicago,  and  then  mailed  to 
the  appellee,  the  contracts  were  then  and 
there  complete,  and  were  Illinois  contracts, 
and  governed  by  the  laws  of  that  state.  2 
Parsons,  Cont.  712;  2  Kent,  Com.  12th  ed.  p. 
477,  and  not€;  Tayloe  v.  Merchanu  F.  Ins. 
Co.  of  Baltimore,  50  U.  8.  9  How.  890,  13  L. 
ed.  187;  Mclntyre  v.  Parks,  8  Met.  207. 
Though  the  appellant  company  failed  to  com- 
ply with  the  statute  by  not  doing  those  things 
required  of  foreign  corporations  before  doing 
business  in  this  state,  the  contracts  in  this 
case  were  not  void  on  that  account,  as  they 
were  Illinois  contracts. 

It  is  also  contended  these  policies  are  void 
because  the  appellant  company  failed  to  com- 
ply with  the  statute  in  regard  to  "foreign  in- 
surance companies  and  agents  therefor,*^ 
found  in  Sandf.  &  H.  Diff.  f§  4187-4189,  in- 
clusive ;  and  particularly  because  section  4188 
says  that  **  any  person  or  persons  or  corpora- 
tion receiving  premiums  or  forwarding  ap- 
plications, or  in  any  other  way  transacting 
Dusiness  for  any  insurance  company  or  cor- 
poration not  of  this  state,  without  having  re- 
ceived authority  agreeably  to  the  provisions 
of  this  act,  shal  1  forfeit  and  pay  to  the  school 
fund  of  the  state  the  sum  of  five  hundred  dol- 
lars for  each  month  or  fraction  thereof  during 
which  such  illegal  business  was  transacted ; 
and  any  company  not  of  this  state,  doing 
business  without  authority,  shall  forfeit  a 
like  sum  for  every  month  or  fraction  thereof. 
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and  be  prohibited  from  doing  business  in 
this  state  until  such  fines  are  fully  paid ;  and 
eTerr  such  person  or  persons  or  corporation 
shall  be  deemed  guilty  of  a  misdemanor,  and 
upon  conviction  shall  be  fined  in  any  sum 
not  less  than  five  hundred  dollars.*  It  will 
be  observed  that,  though  penalties  are  im- 
posed in  this  act  upon  the  persons  or  corpora- 
tions doing  the  things  therein  prohibited 
without  first  complying  with  its  require- 
ments, it  does  not  make  void  the  contracts 
made  by  the  insurance  companies  without 
such  compliance,  either  as  to  the  corpora- 
tions named  therein,  or  the  policy  holders  in 
such  companies.  In  Toledo  Tie  A  Lumber  Oo, 
▼.  Thomae,  88  W.  Va,  5e6,  it  is  stated,— 
oorrectly  as  we  think,— by  the  supreme 
court  of  appeals  of  West  Virginia,  that  ''a 
contract  made  by  a  foreign  corporation  be- 
fore it  has  complied  with  the  statutory  pre- 
requisites to  the  right  to  do  business  m  an- 
other state  will  not  on  that  account  be  held 
absolutely  Toid,  unless  the  statute  expressly 
BO  declares;  and  if  the  st<atute  impossa  a 
penalty  upon  the  corporation  for  failing  to 
comply  with  such  prerequisites,  such  penalty 
will  be  deemed  excluslye  of  any  others.* 
Bee  cases  cited  in  that  opinion.  The  insur- 
ance contracts  in  this  case  were  not  void  on 
account  of  the  failure  of  the  iwurance  com- 
pany to  comply  with  the  statutory  prerequi- 
sites to  the  right  of  a  foreign  insurance  com- 
pany to  do  business  in  this  state.  The 
penalty  imposed  by  the  statute  was  exclusive 
of  any  other  forfeiture. 

There  was  a  provision  in  these  policies  of 
insurance  (section  8),  that  ''this  insurance 
may  be  terminated  at  any  time  at  the  request 
of  the  assured,  in  which  case  the  association 
shall  retain  only  the  customary  short  rates  for 
the  time  the  policy  has  been  in  force."  The 
defendant  contends  that  before  the  expiration 
of  the  first  year,  for  which  it  had  paid  pre- 
miums, to  wit,  in  Hay,  1891,  and  before  the 
commencement  of  this  suit,  it  requested  the 
cancellation  of  its  policies  of  insurance, 
ukd  the  return  of  the  unearned  premiums, 
amonntinff  to  $125,  which  amount  the  de- 
fendant claimed  was  due  it,  and  for  which 
it  demanded  j  udgment.  It  con  tended  that  i  ts 
request  for  cancellation  terminated  its  lia- 
billtr  for  any  assessments  thereafter  made, 
and  left  the  company  indebted  to  it  for  un- 


earned premiumSi  and  sava  the  oompany  n- 
fused  to  cancel  the  polieiea  or  pay  tlv 
unearned  premiums  till  the  matuiity  or  la- 
niversaiy  of  the  policies.  There  was  proof 
tending  to  support  this  contention.  The  oom- 
pany maintains  that,  before  it  could  aaccruli 
the  amount  due  the  appellee  for  unesmed 
premiums,  it  would  have  had  to  await  tte 
expiration  of  the  vear,  or  the  anniversary  of 
the  policy,  that  ft  might  be  able  to  decfr- 
mine  for  what  proportion  of  the  expenses  ud 
liabilities,  in  proportion  to  appellee's  ia- 
surance,  up  to  the  date  of  the  request  for  ca&- 
cellation,  the  appellee  would  be  liable,  sad 
it  does  not  appear  that  there  was  any  offer  by 
appellee  to  meet  these  in  any  way;  but  it 
seems  that  the  appellee  claimed  that  it  wu 
entitled  at  once  to  the  uneamed  premiunu. 
at  the  date  of  its  request  for  cancellatioa  of 
its  policies,  without  provision  for,  or  reopg- 
nit  ion  of,  any  obligation  to  bear  its  legiti- 
mate proportion  of  the  liabilities  of  the  as- 
sociation of  which  the  appellant  was  a  fall 
member,  according  to  the  charter  of  the  said 
association.  The  ninth  section  of  the  charter 
of  the  appellant  company  provides  that  *any 
member  of  this  company  may  withdraw  there- 
from by  notice  in  writing  to  the  secretary  and 
payinff  all  dues  and  liabilities."  If  then 
were  dues  or  liabilities  which  the  appellee 
was  liable  to  pay  to  the  company,  it  was  ea- 
titled  to  recover  the  unearned  premiums  loa 
the  amount  of  its  dues  and  liabilities  to  tin 
association,  but  not  until  these  could  be  » 
certained  and  the  balance  of  the  UDeaned 
premiums  became  due  and  payable  acoordiag 
to  the  charter  and  by-laws  of  the  asaociatioo, 
to  which  the  appellee  subscribed  when  it  b& 
came  a  member  of  the  associatioxL  It  is  ap- 
parent from  what  has  been  stated  herein  tiut 
the  circuit  court  in  its  first  finding  of  facts 
erred,  and  in  its  third  findine  stated  ooly 
what  was  conceived  to  be  the  legal  effect  ol 
the  evidence,  and  not  the  evidence  itself. 

The  declarations  of  law  made  by  the  court 
aie  inapplicable  to  this  case  and  enooeoin 
The  court,  it  seems,  tried  the  case  upon  a 
wrong  theory.  For  the  errors  indicated  tk 
judgment  ie  rewned,  and  Ihe  cause  is  n- 
manded  for  a  new  triaL 

Rehearing  denied. 
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A  eommoB  earrier  who  does  not  know  or 
bawe  good  reaaon  to  know  that  harrela 
reeelTed  by  him  for  shipment  contain 
short  lobsters  is  not  liable  for  reoelvioff 
them,  oDder  Laws  1889,  chap.  SMS,  9  2,  makinir  it 
unlawfal  to  oatoh  or  ^poaaeaa  for  any  purpose** 


KoxB.— For  game  laws  as  afltoting  interstate 
•ommeroe,  see  State  v.  Geer  (Ooon.)  18  Lb  B.  ▲•  SOi, 
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between  speotfled  dates  any  lobster  km  tten  M 
inches  long. 

(January  fi,  ISOB.) 

EXCEPTIONS  by  defendant  to  ruliofs  o( 
the  Superior  Court  for  Cumberland  Co'oDty 
made  during  the  trial  of  an  action  against  de- 
fendant for  violating  a  provision  of  the  gin* 
laws  in  having  in  his  possession  short  lobeim 
which  resulted  in  a  conviction.     ^xspUm 
eustained. 
The  facts  gofBdently  appear  in  the  opnioa 
Mr,  CUurenee  HslOt  for  defeodaat: 
General  words  and  phrases,  however  wUt 
and  comprehenaiye  in  their  literal  senae.  hm^ 


See  also  40  L.  R.  A.  759;  47  L.  R.  A.  15:i. 
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be  construed  as  stricUy  limited  to  the  imme- 
liate  object  of  the  act,  and  as  sot  altering  the 
general  principles  of  law. 

EDdlicb,  Interpretation  of  Statutes,  §  118. 

The  common  law  is  not  to  be  understood  as 
tiaving  l)een  displaced  by  a  statute,  unless  the 
statute  displacing  it  is  in  its  express  terms  or 
necessary  effect  plain  and  unequivocal. 

Bishop,  Slat.  Grimes.  ^§  75,  129-132. 

To  constitute  crime  there  must  be  a  Joint 
operation  of  act  and  criminal  intent,  or  crim- 
inal negligence  amounting  to  intent. 

1  Bishop,  Crim.  L.  4th  ed.  chap.  17;  Desty, 
Am.  Crim.  L.  §  6  (a),  and  cases  cited;  Com, 
V.  Rogers,  7  Met.  500,  41  Am.  Dec.  458;  End- 
licb.  Interpretation  of  Statutes,  §  130;  Btate  v. 
(jardner.  5  Nev.  877;  Bradley  ▼.  PeopU^  8 
Colo.  599. 

If  a  man  honestly  belieyes  certain  facts  to 
exist,  and,  though  they  do  not  exist,  acts  as  he 
would  be  legally  justified  in  acting  if  what  he 
honestly  belieyes  to  be  were  real,  he  is  justified 
in  law  the  same  as  he  would  be  in  morals. 

Bishop.  Slat.  Crimes,  §§^  865, 858;  Stem  v. 
StaU,  58  Ga.  229,  21  Am.  Rep.  268;  Bimey  ▼. 
SiaU,  8  Ohio,  280;  Miller  ▼.  StaU,  8  Ohio  St 
475;  Hearne  v.  QarUm,  2  El.  &  El.  66;  Aber- 
dare  Local  Board  of  Health  v.  Edmmett,  L.  R. 
10  Q.  B.  162;  Beg.  ▼.  Sleep,  8  Cox,  C.  C.  472, 
12  Am.  L.  Rev.  469;  Hopton  ▼.  Thirtoall,  9  L. 
T.  N.  8.  827. 

In  the  case  at  bar  the  statute  is  a  statute  not 
for  the  protection  of  public  health  or  morals, 
and  it  cannot  be  construed  in  derogation  of 
the  common- law  principle,  but  should  be 
construed  under  the  light  of  such  principles; 
and  the  courts  have  never  gone  so  far  in  the 
construction  of  such  a  statute  as  is  necessary  to 
convict  in  this  case. 
Bishop,  Stat.  Crimes,  p.  867. 
When  the  alleged  short  lobsters  were  seized 
they  were  in  the  possession  of  the  respondent 
as  a  common  carrier  of  merchandise  from 
Maine,  through  Massachusetts,  to  New  York 
for  delivery  to  the  consignee,  and  they  were 
commerce  among  the  several  states,  and  as 
such  were  under  the  exclusive  Jurisdiction  of 
congress.  This  state  had  no  power  over 
them. 

Stale  V.  Intoxicating  Liquon,  8  Inters.  Com. 
Rep.  581,  88  Me.  160;  Leiey  v.  Hardin,  185  U. 
8.  100,  84  L.  ed.  128,  8  Inters.  Com.  Rep.  86; 
StaU  V.  Burns,  82  Me.  668;  Bennett  v.  Ameri- 
can Exp.  Co.  88  Me.  287,  18  L.  R.  A.  83;  Qib- 

bane  v.  Ogden,  22  U.  S.  9  Wheat  196,  6  L.  ed. 

70;  Brown  v.  Houston,  114  U.  8.  681,  29  L. 

ed.  260;  MolnU  County  v.  KimhaU,  102  U.  8. 

691,  26  L.  ed.  288;  Wdba$h,  St,  L.  d  P.  B.  Co. 

V.  niinoie,  lis  U.  8.  667,  80  L.  ed.  244;  220^- 

InnsY  Shelby  County  Taxing  Diet  120  U.  8. 489, 

80  L.  ed.  694;  Bowman  v.  Okieago  d  N:  W,  B, 

Co,  IftSU.  8.  466, 81  L.ed.  700, 1  Inters.  Com. 

Rep.  828;  Hannibal  d  Si,  J.  R  Go.  ▼.  Hueen, 

96  U.  S.  466, 24  L.  ed.  627. 
The  police  power  of  a  state  cannot  obstruct 

foreign  commerce  or  interstate  commerce. 
Cook  V.  Pennsylvania,  97  U.  8.  666,  24  L. 

ed.  1016;   Broum.  v.  Maryland,  25  U.  8.  12 

Wheat  419,  6  L.  ed.  678;  The  Daniel  Batt,  77 

U.  S.  10  Wall  664,19  L.  ed.  1001;  HaU  v. 

Be  Cuir,  96  U.  &  486,  24  L.  ed.  677;  Wabaah, 

St,L.dP,  B.  Co.  V.  Illinois,  118  U.  8.  672, 

80  L.  ed.  249;  Ex  parte  Koehler,  26  Fed.  Rep. 

76. 
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Mr,  Fnuik  W.  Bobinson,  Oeuniy  Atty., 
for  the  State: 

If  the  possession  of  the  lobsters  by  the  re- 
spondent was  in  violation  of  taw,  he  was  none 
the  less  guilty  because  they  may  have  been 
taken  from  him  wrongfully  or  illegally. 

QuptiU  V.  Bichardson,  62  Me.  267;  Com,  v. 
Dana.  2  Met  829. 

Whether  or  not  the  law  under  discussion  is 
constitutional  as  affecting  lobsters  brought 
into  this  state  by  a  common  carrier  does  not 
arise  upon  the  facts  in  the  present  case. 

Tiernan  v.  Binker,  102  U.  8.  128,  26  L.  ed. 
108;  Leisy  v.  Hardin,  186  U.  8.  100, 84  L.  ed. 
128,  8  Inters.  Com.  Rep.  86;  Be  Bdhrer,  140 
U.  S.  662.  85  L.  ed.  677;  HaU  v.  DeCuir,  95 
U.  8.  485,  24  L.  ed.  647. 

A  state  has  the  authority  to  regulate  the  fish- 
eries within  its  territorial  tide  waters. 

McCready  v.  Virginia,  94  U.  8.  891,  24  L. 
ed.  248;  Com,  v.  Manchester,  9  L.  R.  A.  286, 
152  Mass.  280;  Manchester  v.  Massachusetts,  189 
U.  S.  240,  85  L.  ed.  169;  Onfield  v.  Oorydl,  4 
Wash.  C.  C.  871;  Kidd  v.  PMrson,  128  U.  8. 
21,  82  L.  ed.  860;  Smith  v.  Maryland,  69  U. 
8.  18  How.  71,  16  L.  ed.  269;  Dunhcm  v. 
Lamphere,  8  Gray,  268:  Moultop  v.  Libbey,  87 
Me.  472,  69  Am.  Dec.  67;  Phelps  v.  Bacey,  60 
N.  Y.  10,  19  Am.  Rep.  140. 

As  an  incident  to  the  right  to  regulate  its 
fisheries,  a  state  has  the  power  to  adopt  enact- 
ments to  prevent  the  unreasonable  taking  of 
fish,  including  shell-fish,  and  to  render  such 
legislation  effective  by  suitable  penalties. 

Corfleld  v.  CoryeU,  4  Wash.  C.  C.  380;  Smith 
V.  Maryland,  69  U.  8. 18  How.  74,  16  L.  ed. 
270;  Gibbons  v.  Ogdsn,  22  U.  8.  9  Wheat.  203, 
6  L.  ed.  71;  Patterson  v.  Kentucky,  97  U.  8. 
504.  24  L.  ed.  1116. 

The  intent  of  the  statute  under  consideration 
is  to  protect  lobsters  and  prevent  their  unrea- 
sonable destruction. 

StaU  V.  Craig.  80  Me.  88. 

Legislation  of  the  character  mentioned  is 
not  in  conflict  with  the  interstate  commerce 
provision  of  the  Federal  Constitution. 

Corfidd  V.  Coryell,  supra;  Munn  v.  Blinois^ 
94  U.  8.  118,  24  L.  ed.  77;  Hannibal  d>  St.  J. 
B.  Co,  V.  Husen,  96  U.  8.  471,  24  L.  ed.  580; 
Bowman  v.  Chicago  d  N.  W.  B,  Co.  126  U.  8. 
489,  31  L.  ed.  708,  1  Inters.  Com.  Rep.  828; 
Nathan  v.  Louisiana,  49  U.  8.  8  How.  80,  12 
L.  ed.  996;  Gibbons  v.  Ogden,  22  U.  S.  9  Wheat 
285,  6  L.  ed.  79;  Sherlock  v.  AUing,  98  U.  8. 
99,  28  L.  e  1.  819:  Kidd  v.  Pearson,  128  U.  S. 
28,  82  L.  ed.  861,  2  Inters.  Com.  Rep  282; 
State  Tax  on  BaUway  Gross  Bseeipts,  82  U.  S. 
16  Wall.  298,  21  L.  ed.  167. 

Lobsters  do  not  become  articles  of  trade  or 
commerce  until  lawfully  removed  under  the 
regulations  ot  the  state. 

Corfleld  v.  Coryell,  4  Wash.  0. 0.  871;  Turner 
▼.  Maryland,  107  U.  8.  68, 27  L.  ed.  878;  Kidd 
▼.  Pearson,  128  U.  8. 18,  82  L.  ed.  849. 2  Inters. 
Com.  Rep.  282. 

Th(^  Qo  not  become  property  in  the  hands 
of  anv  person,  unless  possession  is  lawfully  ob- 
tained. 

Jamei  v.  Wood,  8  L.  R.  A.  448,  82  Me.  177; 
Blades  v.  Hwgs,  11  H.  L.  Cas.  681;  American 
Exp,  Co,  V.  PeopU,  9  L.  R  A.  188, 138  111.  649. 

The  state  owns  the  tide  waters  and  the  fish 
in  them,  so  far  as  they  are  capable  of  owner- 
ship while  nmning. 
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MeOreadp  t.  Virginia,  94  U.  S.  891,  24  L. 
«d.  248;  ifone^e^ry.  Massaehusetts,  189  U.  S. 
800,  86  L.  ed.  166;  Martin  v.  TF(ief(f0a,  41  U.  S. 
16  Pet  410,  9  L.  ed.  1012;  Mbulion  v.  Lil>bey, 
87  Me.  472,  69  'Am.  Dec  67;  American  Exp, 
Co,  V.  People^  supra. 

The  carrier  mav  refuse  to  receive  packaires 
offered  without  his  being  made  acquainted 
with  their  contents,  if  there  is  good  ground 
for  believing  that  they  contain  anything  of  a 
dangerous  character. 

Crouch  V.  London  dt  N,  W.  R.  Co,  14  0.  B. 
291;  mtch  V.  Newberry,  1  Dougl.  (Mich.)  1,  40 
Am.  Dec.  88;  Bobineon  v.  Baker,  6  Cush.  144, 
61  Am.  Dec.  64. 

The  state  may  prohibit  transportation  by  a 
common  carrier  oi  lobsters  illegally  taken,  and, 
a  fortiori,  the  possession  of  such  lobsters  by 
a  conunon  carrier. 

American  Exp,  Co.  v.  People.  9  L.  R.  A.  188, 
188  111.  649;  Bennett  v.  American  Exp,  Co,  18 
L.  R  A.  88,  88  Me.  286;  Corfleld  v.  CorvOl,  4 
Wash.  C.  C.  880;  EHdd  v.  Feareon,  128  U.  S. 
18,  82  L.  ed.  849,  2  Inters.  Com.  Rep.  282; 
Turner  t.  Maryland,  107  U.  8.  58,  27  L.  ed. 
878. 

It  is  competent  for  the  legislature  to  make 
•n  act  criminal  regardless  of  the  knowledge  or 
motive  of  the  doer  of  such  act 

1  Whart.  Crim.  L.  9th  ed.  §  88;  EaXeted  ▼. 
State,  41  N.  J.  L.  662.  82  Am.  Rep.  247;  State 
T.  Hopkins,  66  Yt  260. 

Every  man  is  condusiTely  presumed  to 
know  the  law. 

Com,  ▼.  Boynton^  2  Allen,  160. 


Petenu  Oh.  J.,  delivered  the  opinion  of 
the  court : 

One  of  the  proprietors  of  Bwett's  Express 
€k>mpany,  andf  a  cartman  in  the  employment 
of  the  company,  were  tried  on  a  criminal 
complaint  against  them  for  having  in  their 
possession  1.924  lobsters  of  less  than  10} 
inches  in  length. 

The  comolaint  was  brought  upon  section 
2  of  chapter  292  of  the  Laws  of  1889,  which 
section  reads  as  follows : 

**It  is  unlawful  to  catch,  buy,  or  sell,  or 
expose  for  sale,  or  possess  for  any  purposes, 
between  the  first  day  of  July  and  the  first 
day  of  the  following  May,  any  lobster  less 
than  104  inches  in  length,  alive  or  dead, 
cooked  or  uncooked,  measured  in  manner  as 
follows :  Taking  the  length  of  the  back  of 
the  lobster,  measured  from  the  bone  of  the 
nose  to  the  end  of  the  bone  of  the  middle 
flipper  of  the  tail,  the  length  to  be  taken 
with  the  lobster  extended  on  the  back  its 
natural  length ;  and  any  lobsters  shorter  than 
the  prescribed  length  when  caught,  shall  be 
liberated  alive  at  the  risk  and  cost  of  the 
parties  taking  them,  under  a  penalty  of  one 
dollar  for  each  lobster  so  caught,  bought, 
sold,  exposed  for  sale,  or  in  possession,  not 
BO  liberated." 

There  were  twelve  barrels  of  the  lobsters, 
packed  in  the  customary  manner  for  shipment 
to  New  York.  There  was  evidence  tending 
to  show  that  the  respondents  knew  that  the 
barrels  contained  lobsters,  but  no  evidence 
that  they  knew,  while  the  same  were  in 
their  possession,  that  they  were  short  lob- 
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sters.  The  barrels  had  been  in  their  ]_ 
sion  but  a  few  moments  before  they  wer» 
seized  and  carried  away  by  a  game  uid  fksh 
warden. 

The  counsel  for  the  respondents  asked  for 
instructions  appropriate  to  the  positions  of 
the  defense,  which  were  refused  by  the  learned 
judge,  who  gave  in  their  stead  the  followini^ 
rulings: 

^'If  these  respondents  did  not  know  that 
the  barrels  intrusted  to  them  contained  lob- 
sters of  some  length,— that  is,  if  they  were- 
not  aware  that  the  barrels  contained  lobat^rs 
at  all,  even  thouzh  they  were  constructively 
in  their  possession,— then  they  cannot  be 
found  guilty.  But  while  a  common  carrier 
is  obliged  to  receive  all  goods  offered  hiui 
for  transportation,  he  is  not  obliged  to  receive 
into  his  possession  such  goods  as  the  law 
forbids  him  to  receive  into  his  possession. 
He  is  not  obliged  to  receive  short  lobsters  for 
transportation,  because  the  law  prohibits  the- 
possession  of  them  for  any  purpose.  But 
gentlemen,  I  will  go  a  little  further,  and  I 
instruct  you  that  if  a  common  carrier  re- 
ceives into  his  possession,  for  transportation* 
or  otherwise,  lobsters,— that  is,  if  he  re- 
ceives barrels  which  he  knows  contain  lob- 
sters,— then  he  is  bound,  in  law,  to  know 
whether  those  lobsters  are  longer  or  shorter 
than  10^  inches,  measured  according  to  the 
statute ;  and  if  any  such  lobsters,  aa  a  matter 
of  fact,  are  less  than  10^  inches  in  length, 
then  ^ort  lobsters  are  in  his  possession, 
within  the  meaning  of  the  law,  and  he  would 
be  guilty  of  violating  -this  statute. 

**  liow  you  apply  Qiese  principles  of  law 
to  the  testimony  in  this  case,  taking  up  each 
one  of  these  respondents.  If  the  respondent 
Swett  knew  when  he  sent  his  team  to  Com- 
mercial wharf  that  it  was  to  receive  twelve 
barrels  of  lobsters,  and,  as  matter  of  fact,  it 
did  receive  twelve  barrels  of  lobsters,  then 
he  was  bound  to  know  whether  those  lobsters 
were  shorter  than  prescribed  by  the  statute 
which  I  have  read ;  he  is  bound  to  know  it 
in  law;  and  if  any  of  those  lobsters  were 
less  than  10^  inches  in  length,  measured  ac- 
cording to  the  statute,  they  were  in  his  pos- 
session, and  you  would  be  Justified  in  find- 
ing a  verdict  against  him.  But  if  you  have 
a  reasonable  doubt  as  to  any  of  these  facta, 
he  is  entitled  to  the  benefit  of  it,  and  must 
be  acquitted." 

We  are  of  the  opinion  that  the  law  is  not 
■o  exacting  as  these  rulings  would  make  it 
and  we  feel  clear  that,  if  the  respondents 
neither  knew  nor  had  good  reason  to  believe 
that  the-barrels  contained  short  lobsters,  they 
should,  have  been  acquitted. 

There  are  in  our  markets  long  as  well  aa 
short  lobsters,— legal  as  well  as  illegal  lob- 
sters. And  it  must  be  presumed  that  the 
legal  constitute  the  vast  bulk  of  those  that 
are  the  subject  of  traffic  and  transportation. 
Therefore  it  may  properly  have  been  pre- 
sumed by  the  respondents  that  the  lobsters 
in  question  were  of  the  length  required  by 
law,  there  being  nothing  indicating  the  con- 
trary. The  presumption  is  that  the  conduct 
of  men  will  be  in  obedience  to  the  require- 
ments of  the  law,  when  a  violation  of  soc^ 
law  constitutes  a  criminal  offense.     Legal 
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lobsters  and  illejpil  lobsters  are  two  distinct 
«nd  independent  things. 

What  inconveniences  and  risks  would  men 
be  subjected  to  who  are  only  in  an  indirect 
waj  connected  with  commerce  in  lobsters, 
or  commerce  in  other  articles  as  well,  if  the 
rale  given  in  this  case  in  behalf  of  the  gov- 
ernment should  prevail !  All  subordinates  in 
railroad  corporations  and  express  companies 
would  be  as  much  punishable  for  handling 
freight  containing  illegal  lobsters  as  their 
principals  would  oe,  including  such  classes 
AS  agents,  clerks,  cartmen,  porters,  and  em- 
ployes of  everv  grade  and  kind.  There  can 
oe  no  distinction  between  the  liabilities  of 
the  different  classes  of  men  engaged  in  exer- 
cising a  control  over  the  property.  In  fact, 
subordinates  would  be  the  persons  usually 
to  be  caught  in  the  net  of  the  law.  If  a  car- 
rier who  knows  that  packages  delivered  to 
him  contain  lobsters,  not  knowing  whether 
they  are  long  or  short  lobsters,  transports 
them  at  his  personal  peril,  his  business  will 
be  profitless  and  hazardous  as  far  as  that 
kina  of  carriage  is  concerned.  In  such  case 
the  freight  must  be  overhauled  and  examined, 
entailing  a  delay,  and  consequently  an  in- 
Jury  to  such  perishable  property.  How  long 
would  it  probably  have  taken  the  employes 
of  this  express  company  to  measure  these 
1,924  lobsters,  "by  taking  the  length  of  the 
back  of  the  lobster,  measured  from  the  bone 
of  the  nose  to  the  end  of  the  bone  of  the  mid- 
dle flipper  of  the  tail,  the  length  to  be  taken 
with  the  lobster  extended  on  its  back  its 
natural  length?" 

How  mudi  more  reasonable  would  it  be  to 
telieve  carriers  of  such  extreme  impositions, 
as  long  as  they  are  not  conniving  with  law- 
breakers, and  to  leave  the  work  of  discover- 
ing such  infractions  of  the  laws  to  flrii  and 
game  wardens  and  other  official  detectives ! 
The  judge,  in  hi«  charge  in  this  ease,  said : 
^  It  is  true,  as  claimea  by  the  attorney  for 
the  respondent,  that,  if  a  package  is  offered 
to  a  carrier  for  transportation,  he  is  not  com- 
pelled by  law  to  break  open  the  package  for 
the  purpose  of  ascertaining  whether  or  not  it 
contains  contraband  goods.  A  law  requiring 
Buch  strictness  of  examination  woula  be  an 
interference  with  the  rights  of  shippers  that 
would  not  be  tolerated. '^  Why  do  not  these 
remarks  apply  here  exactly?  Why  is  not 
this  a  case  where  the  argument  of  intolerable 
Inconvenience  applies  as  forcibly  as  in  any 
other?  The  aim  of  the  law  is  to  attain  only 
reasonable  and  practical  results  in  all  mat- 
ters where  public  interests  are  concerned. 
If  the  respondents  did  not  know,  or  have 
reason  to  believe,  that  the  packages  contained 
short  lobsters,  they  were  not  under  any  ob- 
ligation to  explore  and  hunt  as  a  detective 
would,  to  see  if  they  might  not  perchance 
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obtain  such  knowledge.     Their  possession 
was  excusable,  at  least. 

An  appeal  in  behalf  of  the  government  is 
made  to  the  doctrine  of  the  courts  that  for 
some  statutory  offenses  a  person  may  be  held, 
even  though  he  be  ignorant  of  the  facts  which 
constituted  his  offense.  That  principle  is 
applied  only  in  minor  offenses,  upon  some 
ground  of  public  policy,  for  the  protection 
of  societv  against  abuses  which  cannot  be 
prevented  under  any  more  liberal  rule.  But 
public  policy  requires  the  application  of  no 
such  rigorous  rule  here,  where  an  express 
carrier  and  his  cartman  could  each  be  pun- 
ished, if  punished  at  all,  in  the  sum  of 
$1,924,  for  having  in  possession  for  from  five 
to  fifteen  minutes  a  property  for  the  carriage 
of  which  the  company  would  have  received 
the  sum  of  only  |6.  We  do  not  think  that 
the  facts  of  the  case  present  a  very  meritorious 
complaint  against  the  rsspondents,  in  any 
view  of  the  law. 

.The  authorities  on  this  question  are  few, 
for  the  reason  that  hitherto  extreme  notions 
on  the  subject  have  not  prevailed.  The  case 
of  Bennett  v.  American  Bhcp.  Co. ,  88  Me.  286, 
18  L.  R.  A.  88,  is  cerUinly  in  the  direct 
line  of  the  doctrine  which  we  adopt  in  the 
present  case.  In  the  Nitro-Olycerine  Oaee,  82 
U.  S.  15  Wall.  524,  21  L.  ed.  206,  it  was 
held  that  no  liability  rests  on  a  common  car- 
rier for  injuries  caused  by  dangerous  explo- 
sives loaded  on  his  ship,  neither  he  nor  his 
agent  knowing,  or  having  reasonable  cause 
to  believe, that  the  materials  were  hazardous 
merchandise.  In  the  opinion  tiie  pending 
question  is  quite  elaborately  discussed  on 
authority  ana  principle.  Tiie  doctrine  of* 
that  case  was  followed  in  8kUe  ▼.  Qoes,  69  Vt. 
266,  59  Am.  Rep.  706,  where  the  agent  of 
an  express  company  was  complained  of  for 
selline  intoxicating  liquors,  because  he  re- 
ceived packages  of  liquors,  and  delivered 
them,  and  received  monev  therefor  for  the 
shipper,  the  sale  taking  place  at  the  date  of 
such  delivery.  The  court  decided  that  the 
respondent  could  not  be  held  unless  he  knew, 
or  had  food  reason  to  believe,  that  the  pack- 
ages delivered  by  him  contained  intoxicating 
liquors.  And  the  court,  in  closing  its  dis- 
cussion in  that  case,  says :  ''If,  then,  in  the 
absence  of  suspicious  appearances  and  circum- 
stances, an  express  carrier  is  neither  bound 
to  know  nor  authorized  to  find  out,  as  a 
condition  of  receiving  it,  what  a  package 
contains  that  is  offerecl  him  for  carriage,  It 
would  be  strange  to  hold  him  guilty  of  a 
criminal  offense  because  of  the  diaracter  of 
its  contents ;  for  in  such  case  he  is  bound  to 
carry,  and  is  liable  if  he  does  not ;  and  the 
law  will  not  compel  a  man  to  act,  and  then 
punish  him  for  actinff.* 

EoBceptione  mutainuL 
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Caufosnia  Sufbbhb  Coubt. 
CALIFORNIA  SUPREME  COURT. 
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Charles  C.  JUDSON,  Exr..  et  al„  JRetpts., 

V. 

GIANT  POWDER  CO.,  Appt. 

aoroiLSM.) 

1.  ZThe  risk  of  damafres  ttom  a  nefl^ll- 
g;«nt  explosion  In  a  dyDamfte  factory  Is  not 
assumed  by  oonyeylnfr  land  for  use  in  that  busi- 
ness, and  by  oontinuing  to  carry  on  business  pear 
by  after  one  explosion  has  occurred. 

8.  An  explosion  of  nitro-g^lyoerine  In 
process  iTof  mannfkctiure  Into  dynamite 
raises  a  presumption  of  negligence.  In  the  absence 
of  any  explanation  of  the  real  cause  of  the  ex- 
^osion. 

amie  28,  1806.1 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Alameda  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recoyer  damages  for  injuries  caused  by  an 
explosion  in  defendant's  manufactory.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Meun,  Oalpin  A  Zeiffler  and  J.  F. 
Cowderyt  for  appellant,  in  support  of  peti- 
tion for  rehearing: 

An  explosion  having  occurred  which  may 


have  been  occasioned  dther  by  aoddent  or  ncf- 
ligence,  and  there  being  no  proof  made  br 
plaintiffs  of  any  facts  which  tend  to  show 
which  cause  produced  the  result,  have  piaiB- 
tiffs  made  out  affirmatiye  proof  of  neglig«i€e 
by  establishing  the  existence  of  the  expld^m? 

Does  this  presumption  of  neglieence  so  over 
come  the  contrary  presumption  of  performaiia- 
of  duty  and  prudence,  that  plaintiffs  can  ie> 
cover  on  the  first  mentioned  presampdoe 
alone? 

Will  the  presumption  of  negligence  be  raised 
in  a  case  where  all  contrary  eYidence  ia  impos- 
sible? 

Will  it  in  such  case  be  raised  in  favor  of  osk 
who  has  consented  to  take  the  hazard  of  sa 
accidental  explosion? 

The  onlj  explosion  case  in  this  state  in  which 
this  question  has  arisen  was  decided  ooDtiaiy 
to  the  decision  of  this  caae. 

The Nitro-GlyceriTie  Cam,  8S  U.  S.  15  Wafl. 
524,  21  L.  ed.  206. 

The  opinion  in  the  case  at  bar  also  oveirules 
the  well-considered  cases  of  Oomtlich  ▼.  Stasi- 
ard  Oil  Co.  122  N.  Y.  118;  Thomp.  Nee  1227; 
Walker  v.  Chicago,  R  I.  df  P.  R.  Oo.  71  Iowa, 
658;  Danid  v.  MOropoUtan  J5L  G9.  L.  R  3  C 
P.  216;  CampbeU  v.  Bear  Riwr  dt  A.  Water  d 
M,  Co.  85  Cal.  679;  Qaltin  ▼.  Gualala  MiU  0?. 


Vorm—NegUioenee  in  the  marwfa^ture  and  etoraoe 
of  ounpoiodar,  nUro-ijlyeenn^  dynamite^  and  oOwr 
strpIosiiMS. 

L  CTeneroI  doetrifus. 

n.  The  ^eet  of  eitv  ordinaneee, 
m.  NeoUoenee  In  the  moMifacturtk 
lY.  NegUoeneemtheetoraoe. 

This  note  Is  limited  to  the  question  of  neffligenoe 
In  the  manufaoture  and  storage  of  explosives  in 
the  strict  sense  of  the  term,  and  does  not  Include 
that  class  of  cases  wherein  the  question  of  negll- 
gence  has  arisen  by  means  of  tlie  iosuffioient  pack- 
ing of  explosive  articles  for  the  purpose  of  trans- 
portation, in  which  the  matter  is  one  of  liability  as 
between  the  oarrierand  oonsigDor  and  involves  the 
question  of  notice. 

Upon  the  question  of  liability  for  negligence  in 
the  escape  and  explosion  of  gas  and  natural  gas, 
see  notes  to  Ohio  Oas  Fuel  Go.  v.  Andrews  (Ohio) 
awte,  887  (1896);  Lebanon  Light,  H.  ft  P.  Oo.  v.  Leap 
(Ind.)  amte%  842  (188i):  and  McGahan  v.  Indianapolis 
NaL  Gas.  Oo.  and.)  atite.  866  (1894). 

As  to  the  duty  of  those  engaged  in  blasting,  with 
respect  to  the  safety  of  others,  see  note  to  Blaok- 
weU  Y.  Moorman  (N.  a)  17  L.  B.  A.  7S8  (1BK3). 

L  Qenerai  doctrine, 

The  general  principles  dedudble  from  the  oases 
upon  this  subject  would  seem  to  be  that,  if  the 
manufacture  or  storage  of  explosives  is  such  as 
to  amount  to  a  nulsanoe,  either  private  or  public* 
the  party  so  manufacturing  or  storing  the  articles 
in  question  will  be  liable  for  all  damages  oo- 
oasioned  by  or  through  an  explosion  thereof,  efen 
though  he  may  not  be  guilty  of  negligence. 

This  doctrine  is  borne  out  by  the  cases  of  Laflin 
ft  R.  Powder  Go.  v.  Teamey,  181 SL  828,  7  L.  B.:A. 
MS  (1890):  Wright  v.  Obicago  ft  N.  W.  B.  Go.  27  HI. 
App.  200, 208  (1888);  Marine  Ins.  Oo.  v.  St.  Louis,  !• 
M.  ft  a.  B.  00.41  Itad.  Bep.  648,  «tta890):  Gulf  v. 
NewarkftK.T.B. 00.86 N.  J. U  17, 10  Am.  B^p. 
206  0870),  afflrmed  86  H.  J.  L  Sr4» 
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But  although  the  keeping  of  larsre  quantitieB  of 
explosive  material  in  a  building  In  a  populous tovn 
or  city  may  be  a  nuisance  for  the  oonsequeoces  of 
which  the  defendant  may  be  held  liable  in  duo- 
ages,  yet  the  fact  whether  it  is  auoh  or  not  miak 
depend  upon  locality,  quantity  of  material  storea. 
and  other  circumstances.  Golllns  v.  AlabuoaG. 
8.  B.Oo.(Ala.)81  AnLftBng.B.  Oa8.288  (19HU 

Where  the  facts  showed  that  the  defendants  keyi 
and  used.  In  a  thickly  settled  and  populous  nelgb- 
borhood,  a  powder-house  In  whioh  were  stored 
large  quantities  of  gunpowder,  and  that  Ono  houK 
was  stricken  by  lightning,  the  Ignition  of  the  pow- 
der causing  an  explosion  which  damaged  the  ptain- 
tilTB  houses  and  property,  and  the  quostlOD  befoie 
the  court  'was  whether  the  erection  of  a  powder 
magazine  in  a  populous  part  of  the  ol^  and  keep- 
ing stored  therein  large  qnantttlea  of  gunpowder 
was  psr  ee  a  nuisance  snoh  as  would  render  the  de- 
fendants liable  for  the  damages  oooaaiinied  hj  the 
explosion,  the  court  held  that  It  was  auoh  a  mii- 
sance,  and  therefore  defendants  were  BaUeu  Gbeat- 
ham  V.  Shearon,  1  Swan^  218w  66  Am.  Deo.  18C  (UBlk 

So,  It  has  been  held  that  the  fSaot  that  the  defend- 
ants establishment,  in  which  he  manufaotured  tsd 
stored  gunpowder  and  other  explosives,  was  out- 
side of  the  territorial  Hmlts  of  the  city,  will  not  xe- 
Ueve  the  owner  from  responsibility,  or  alter  the 
case.  If  the  dangerous  erection  was  In  dose  coo- 
tigulty  with  dwelling  houses  or  buildings  wUei 
might  be  Injured  or  destroyed  in  case  of  an  expkK 
sion;  the  fact  that  themagailne  waa  liable  to  such  • 
contingency ,which  could  not  be  guarded  against  or 
averted  by  the  greatest  defrree  of  vlgliance.  evio^ 
lug  Its  dangerous  character,  and.  In  some  localities 
rendering  It  a  private  nuisance;  and  In  such  cues 
the  rule  exonerating  a  party  engaged  In  a  lawful 
business  when  free  from  negligence  has  no  appli- 
cation. Heeg  V.  Licht,  80  N.  Y.  678,  6BI,  86  Aik 
Bep. 064, 8  Abb.  N. aSB  (188m,  leveiahigia  Hna, 
287a878). 

In  Lonnsbury  v.  Foss,  80  Hun,  208  (UOO,  damsf0 
were  sought  to  be  recovered  for  the  death  of  phlD- 


See   also   34   L.   R.   A.    118;    36   L.   R.   A. 
45  L.  R.  A.  658. 
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08  Cal  268;  Tompkins  ▼.  Clay  Street  R  Co,  66 
Cal.  168. 

The  very  latest  expreasfon  of  the  New  York 
court  of  appeals  is  directly  at  Tariance  with 
the  opicioD  of  this  court  in  the  present  case. 

Booth  ▼.  Borne,  W.  db  0.  T,  fi.  Oo.  140  N. 
Y.  267.  24  L.  R.  A.  105. 

In  actions  like  the  present  the  burden  of 
proving  that  the  inlury  complained  of  was 
caused  b^  the  defendant's  negligence  lies  on 
the  plaintiff. 

HoOn-ook  ▼.  Uttea  d  A  B.  Oo.  12  N.  Y.  242, 
64  Am.  Dec.  502. 

There  are  many  cases  cited  in  the  opinion 
where  the  circumstances  connected  with  the 
event  are  such  that  the  event  cannot  be  attrib- 
uted to  any  other  cause  than  negligence,  and 
in  such  caae  the  presumption  would  arise  in 
great  part  because  of  the  ease  with  which  the 
defendant   could  rebut   the  presumption  by 

Sroof  that  the  result  was  attributable  to  acci- 
ent  alone. 

Eearnev  ▼.  London,  B.  d  8.  C.  B.  Go.  L.  R. 
5  Q.  B.  411;  Byme:v.  Boadle,  2  Hurlst.  &  C. 
722;  Scott  ▼.  London  db  St.  K.  Docks  Co.  8 
Hurlst.  &  C.  696;  Briggs  ▼.  0«wr,  4  Hurlst.  & 
C.  403;  Mullen  ▼.  St.  John,  57  N.  Y.  587,  15 
Am.  Rep.  580. 

The  ne&t  class  of  cases  cited  in  the  opinion 
relates  to  defects  In  machinery,  viz.,  the  burst- 
ing of  boilers. 


The  precautions  to  be  taken  to  prevent  their 
bursting  and  the  tests  to  be  applied  are  all  so 
well  understood  that  the  bursting  of  a  boiler 
cannot  well  be  a  matter  of  accident 

The  next  class  of  cases  referred  to  is  that  of 
sparks  escaping  from  locomotive  engines.  The 
same  principlej  .might  be  applied  here  as  to 
boilers. 

Is  it  the  experience  of  mankind  that  powder 
mills  seldom  explode?  On  the  contrary,  do 
we  not  read  everv  week  in  the  newspapers  of 
some  powder-mill  explosion? 

But  without  this  Judicial  knowledge  of 
harmlessness  and  safety  of  the  manufacture  of 
dvnamite.  you  cannot  reach  the  result  that  a 
given  explosion  is  occasioned  by  carelessness. 

Can  the  court  take  Judicial  knowledge  of 
the  safety  of  the  process  of  manufacturiQfi| 
dynamite  when  the  opposite  of  the  judiciiu 
knowledge  is  proved  as  a  fact  in  the  case? 

The  record  contradicts  the  Judicial  knowl- 
edge of  the  long-continued  harmless  manufact- 
ure of  dynamite  in  this  factory,  for  this  record 
shows  that  this  factory  has  exploded  two  or 
three  times  before  this,  thereby  giving  to  the 
defendant  that  notice  which,  it  is  admitted,  he 
received.  Do  not  these  repeated  prior  explo- 
sions destroy  the  ground-work  of  a  presumption 
based  on  long-con  tinned  safe  manufacture? 

If  this  presumption  is  to  be  raised  in  favor 
of  the  general  public,  is  it  to  be  raised  in  favor 


tifTa  intestate,  caused  by  an  explosion  at  the  de- 
fendanrB  dynamite  works.  The  court  heid  that 
the  case  came  within  the  prlncipies  laid  down  by 
that  court  In  Hay  v.  Cohoes  Co.,  2  N.  Y.  150,51  Am. 
Deo.  279  a848),  Tremaln  v.  Goboes  Co..  2  N.  Y.  188,  SI 
Am.  Dec  284  (XM»),  and  Myers  v.  Malcolm,  6  Hill, 
flS.  41  Am.  Dec.  744  a884),  and  was  controlled  by  the 
principles  laid  down  in  the  case  of  Heeg  v.  Liobt, 
80  N.  Y.  679,  581, 80  Am.  Rep.  664  0860),  which  lat- 
ter  case  decided*  that  the  keeping  of  gunpowder 
or  other  explosive  materials  in  a  place  where  or 
under  ciroamManoes  whereby  they  will  be  liable.  In 
case  of  an  explosion,  to  injure  the  dwellinfr  houses 
or  the  persons  of  those  residing  in  dose  proximity, 
oonetltutes  a  private  nuisance  for  which  the  per- 
son BO  keeping  them  is  liable  to  respond  in  dam- 
sges  in  case  of  Injury  resulting  therefrom,  witbotft 
nirard  to  the  question  whether  he  is  chargeable 
with  carelessness  or  negligence  or  not. 

And  the  person  so  keeping  it  will  be  liable,  even 
though  the  act  oausmg  the  explosion  is  due  to 
other  persons  and  is  not  chargeable  to  his  personal 
negligence.  McAndrews  v.  Gollerd,  42  N.  J.  L.  180, 
102, 36  Am.  Rep.  608  (1880). 

The  fact  that  the  explosion  destroyed  plalndlTs 
buildings  shows  that  the  keeping  of  powder  in  a 
magazine,  considered  with  reference  to  the  locality, 
the  quantity,  and  the  surrounding  circumstances, 
ooDfltitutes  a  nuisance  per  se,  which  wlU  entitle  the 
plaintiff  to  recover  damages  for  an  explosion  in- 
juring his  property.  Laflhi  k  R.  Powder  Oo.  v. 
Tearney,  m  lU.  882. 7  L.  R.  A.  282  aaOO). 

And  the  fact  that  the  defendant's  powder  maga- 
zine exploded  is  sufficient  to  show  that  it  was  dan- 
Keroua,  in  order  to  entitle  a  plaintiff  to  reoover 
for  damages  occasioned  to  his  person  or  property 
oy  reason  of  such  explosion.   Ibid. 

In  an  aetion  to  recover  damages  for  injuries  sus- 
tained by  an  explosion  of  gunpowder,  it  should  be 
left  to  the  Jury  to  determine  whether,  from  the  dan- 
cerous  character  of  the  business,  the  proximity  to 
other  buildings,  and  aU  the  facts  proved  upon  the 
wal,  tbe  defendant  was  chargeable  with  malntain- 
u  u?  ^''^^'^te  nuisance  such  as  would  render  him 
nahle  tor  the  damages  oooasioned  by  the  explosion. 


Heeg  V.  Licht,  80  N.  Y.  970,  681, 86  Am.  Rep.  664. 8 
Abb.  N.  C.  856  (1880).  reversing  16  Hun,  267  (1878). 

And  in  Lee  v.  Yaouum  Oil  Ck)..  64  Hun,  156, 162 
(1880).  It  is  stated  that  tbe  rule  is  of  uniform  appU- 
oatlon  that  while  a  man  may  prosecute  such  busi- 
ness as  he  chooses  on  his  own  premises,  he  has  no 
right  to  erect  and  maintain  a  nuisance  to  the  in- 
Jury  of  an  adjacent  proprietor  or  of  his  neighbors, 
even  in  pursuit  of  a  lawful  trade. 

Whether  or  not  the  keeping  of  such  materials 
constitutes  a  nuisance  per  as  for  which  damages 
can  be  reoovered,  depends  in  each  case  upon 
the  locality,  the  quantity,  and  the  surrounding 
circumstances,  the  question  being  left  to  the  Jury 
under  proper  instructions  from  the  court.  Loons- 
bury  V.  Foes,  80  Hun,  296  (1804);  Lee  v.  Yaouum  Oil 
Oo.,sus)ra. 

The  act  of  keeping  a  large  quantity  of  gunpow- 
der in  a  wooden  building  insufflcientiy  secured 
and  situated  near  other  buildings,  thereby  endan- 
gering the  business  of  persons  residing  in  the 
vicinity,  has  been  held  to  amount  to  a  public  nui- 
sance; and  if  an  explosion  occurs  in  consequence 
of  the  burning  of  such  building,  and  an  individual 
is  wounded  or  injured  thereby,  an  action  will  lie 
for  damages  against  the  party  maintaining  such 
nuisance,  and  the  latter  will  be  liable,  even  though 
the  fire  was  not  occasioned  by  his  negligence. 
MyeiB  V.  Malcolm,  6  Hill,  202. 41  Am.  Dec.  744  (1884). 

The  principles  enunciated  by  the  court  in  People 
V.  Sands,  1  Johns.  78,  8  Am.  Dec  206  (1806).  and 
Myers  v.  Malcolm,  siif>ra,  were  approved  of  by  the 
court  in  Bradley  v.  People,  66  Barb.  72, 78  (1866).  in 
which  case  the  defendants  were  indicted  for  erect- 
ing and  maintaining  a  powder  house  and  storing 
therein  large  quantities  of  powder  near  dweUing 
houses,  thereby  endangering  the  lives  of  persons. 

The  manufacturing  of  powder  and  other  explo- 
sives, and  storing  the  same  on  premises  near  two 
railroads  and  the  public  road,  is  a  public  nuisance, 
and  a  party  injured  by  an  explosion  of  such  pow- 
der may  reoover  damages  without  proof  of  negli- 
gence in  the  operation  of  saoh  bustness.  Wilson 
V.  Phosnlx  Powder  Ml^.  Go.  (W.  YaJ  11  &  B.  Rep. 
1006(1886). 
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of  emrj  penonT  Sappose  an  action  brought 
by  the  relatives  of  one  of  the  employ^  who 
was  killed  by  this  explosion.  Coald  the  plain- 
till,  in  such  case,  recoyer  upon  showing  merely 
the  existence  of  the  explosion? 

It  is  certain  that  he  could  not  recover  if  the 
explosion  occurred  from  spontaneous  combus- 
tion, or  other  uncontrollable  accident. 

Thomoi  ▼.  Quartermaine,  L.  R18  Q.  B.  Div. 
607;  i^Mim  y.  Wett  Jersey  Ferry  Oo,  148  Pa. 
182,  18  L.  R  A.  866;  Jack9onviU$  Street  R  Oo. 
▼.  Chappea,  21  Fla.  175;  Pbtte  ▼.  Ohieago  Oity 
B.  Oo.  88  Fed.  Rep.  610;  Federal  Street  df  P. 
Valley  B.  Oo.  ▼.  Qibtan,  96  Pa.  88;  Quinlan  y. 
Sixth  Aw.  B.  Oo.4t  Daly,  488;  Central  Pass. 
B.  Co.  y.  Kuhn,  86  Ey.  678;  Penneyltania  B. 
Oo.  y.  MaeKinney,  124  Pa.  462.  2  L.  R.  A.  820; 
Hayman  y.  Pennsylvania  R  Oo.  118  Pa.  608; 
ZMaware,  L.  A  W.B.Oo.Y.Ndphey8,  90  Pa.  185; 
Pennsylvania  Oo,  v.  Marion,  104  Ind.  229;  I^ 
Barron  y.  Batl  Boston  Ferry  Co.  11  Allen,  812, 
87  Am.  Dec.  717. 

These  plaintiffs  sold  the  property  where  the 
explosion  occurred  to  this  powder  company 
for  the  purpose  of  having  it  used  for  the  man- 
of actue  of^dynamite. 

It  wis  not  seriously  contended,  and  could 
not  be,  that  plaintiffs  did  not  yoluntarily  sub- 
ject themselyes  to  all  the  accidents  of  the  busi- 
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196,  28  L-  R.  A.  674;  Ohicofo,  RLSP.BO$. 
y.  Smith,  111  m.  868. 

Hesere.  BtLge,  Eells  *  Wheeler  for  re- 
spondents. 

Oaroiitte»  ^.,  delivered  the  opinion  of 

the  court : 

Respondents  recovered  Judgment  for  the 
sum  of  $41, 164. 75,  as  damages  for  acta  of  neg- 
ligence. This  appeal  is  prosecuted  from  such 
judgment  and  from  an  order  denying  a 
motion  for  a  new  trial.  The  damages  to  re- 
spondents* property  were  occasioned  by  an 
explosion  of  nitro- glycerine  in  process  of 
manufacture  into  dynamite,  in  appellant*s 
powder  factory,  situated  upon  the  shore  of 
the  bay  of  San  Francisco.  Appellant's  fac- 
tory buildings  were  arranged  aroand  the 
slope  of  a  hill  facing  the  bay.  Nearest  to 
respondents'  property  was  the  nitro-glyoerine 
house;  next  was  the  washing  house;  next 
were  the  mixing  houses ;  then  came  the  pack- 
ing houses;  and  finally  the  two  macrazines 
used  for  storing  dynamite.  These  various 
buildings  were  situated  from  50  to  150  feet 
apart,  and  a  tramway  ran  in  front  of  theoL 
The  explosion  occurred  in  the  nuNning 
durinff  working  hours,  and  originated  in 
the  nitro-glycerine  house.  There  followed 
within  a  tew  moments  of  time,  in  regulsr 
order,  the  explosion  of  the  other  buildings, 


Ko  amount  of  care  can  exemiyt  a  party  from  Ua* 
billty  for  damages  oooasioned  by  the  oarrylnsr  on 
of  a  dangerous  boslness.  althouirh  sach  business 
may  be  in  itself  lawfuU  when  oarried  on  in  a  public 
plaoe  so  as  to  become  a  public  nulsaooe,  and  in 
such  cases  it  makes  no  difference  whether  the  busi- 
nesB  is  carefully  or  negligently  conducted  and 
managed,  neirligence  not  being  in  such  cases  a  ma- 
terial element,  as  the  plaintiff  is  injured  by  that 
which  breaks  the  law  made  f  orihla  protection.  IMd. 

The  prtndples  enunciated  in  the  above  case  of 
Wilson  V.  Phoenix  Powder  Sif  g.  Oo.,  mipra,  were 
approved  of  by  the  court  in  Huntington  ft  K.  Land 
D.  Go.  V.  Phceniz  Powder  Vfg.  Go.  (W.  Ya.)  21 8.  B. 
Bep.  10B7  (1806). 

It  has  (been  held  that  the  keeping  of  explosives 
unsafely  goarded,  in  such  quantities  as  to  be  dan- 
gerous to  persons  and  property,  near  a  frequented 
street  or  other  public  place  of  business  of  others, 
under  olronmstances  that  threatens  calamity  to 
the  person  or  property  of  others,  the  consequence 
being  an  explosion  causing  damage  to  the  person 
or  property  of  another,  wlU  give  the  latter  a  right 
of  action  to  recover  from  the  person  keeping  the 
explosives  for  such  damage  as  would  not  have 
happened  In  the  absence  of  such  articles.  Wright 
V.  Chicago  ft  N.  W.  B.  Oo.  27  BL  App.  800,  808  (1888). 

In  the  above  ease,  however,  the  court  was  of 
opinion  that  the  mere  fact  of  keeping  the  articles 
in  question,  of  ftself,  gave  no  right  of  action,  the 
question  being  one  of  fact  whether  the  damage 
was  the  proximate  consequence  of  such  keeping, 
and  therefore  one  for  the  jury.   IMd. 

Negligence  In  the  keeping  of  gunpowder  or 
other  explosive  materials,  or  In  the  manner  of 
keepmg  It,  Is  requisite  in  order  to  Impose  a  liabil- 
ity to  answer  In  damages  for  Injuries  caused  by  an 
aoddental  explosion  or  lire,  which  It  Is  incumbent 
upon  the  party  alBxming  it  to  prove.  Collins  v. 
Alabama  G.  8.  B.  Co.  (Ala.)  81  Am.  ft  Bng.  B. 
Ou.»0(18MI). 

So,  If  the  buslnesB  in  question  Is  kxsated  In  a  se- 
oluded  spot,  and  Is  removed  from  highways,  and  Is 
in  Itastf  ala#tnl  baslnesB,it  is  not  a  public nul- 
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sance,  and  therefore,  before  a  party  can  recover  for 
damages  to  his  property  caused  by  the  exploaioa, 
he  must  prove  negligence  on  the  defendants  paiL 
Wilson  V.  Phoenix  Powder  Mfg.  Oo.  supra. 

In  cases,  however,  where  the  mannfaotave  and 
storage  of  such  articles  is  a  lawful  business  and 
does  not  amount  to  a  nuisance,  the  plalntffl  man 
prove  negligence  on  the  defendants  part  befote 
he  can  recover. 

In  a  case  where  defendants  bnslneaB  was  lawful, 
it  was  held  that  the  law  does  not  m  its  conduct  Im- 
pose  the  obligation  of  saving  others  harmless  from 
the  consequences  of  the  occurrence  of  Inevitable 
accidents,  but  burdens  it  simply  with  the  duty  of 
using  reasonable  care  and  caution  to  save  othen 
from  Injury.  CosuUch  v.  Standard  OH  Co.  181  N. 
T.  U8  (1800). 

If,  In  the  exercise  of  a  lawful  businees,  the  owner 
omits  that  duty  and  fails  to  observe  the  ordinary 
care  incumbent  upon  him,  then  he,  because  of 
such  neglect,  becomes  legally  chargeable  with  the 
damages  resulting  therefrom,  but  not  otherwise. 
IMd.  • 

The  existence  of  negligence  fa  suoh  oases  Is  aa 
affirmative  fact  to  be  established  by  the  party  al> 
leging  it  as  a  foundation  of  his  right,  and  it  Is  li^ 
cumbentupon  him  to  point  oat  by  evidenoe  the 
defendants  fSsult,  the  presumption  befaiff,  until  the 
contrary  appears,  that  every  man  has  performed 
his  duty.    IMd. 

It  has  been  held  In  such  aotloDS  tiiatlndetennlB- 
ing  whether  the  plaintiff  has  sustained  the  burden 
of  establisblng  negligence,  ft  is  necessary  to  in- 
quire whether  an  inference  of  the  fact  of  negli- 
genoe  can  be  drawn  from  other  facts  proved;  It  It 
can  a  presumption  of  the  f  sot  of  negligence  Is  per> 
mlssible,  and  embraces,  not  only  the  doing  or 
omitting  to  do  the  thing  complslned  of,  Imt  also 
the  relation  of  the  parties,— that  Is,  whether.  In  that 
which  he  did  or  omitted  to  do,  defendant  failed  to 
discharge  some  duty  owing  to  the  plaintiff.    ihidL 

The  fact  that  the  Injury  sustained  may  hare  been 
the  direct  result  of  a  fire  which  originated  apon  de- 
fendants premlsss  wlU  not  of  Itnlf  rsnder  defsofr 
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the  two  magazines  coming  last ;  but,  though 
last,  they  were  not  least,  for  their  explosion 
caused  tne  entire  downfall  and  destruction  of 
respondents'  factory,  residences,  and  stock  on 
hand.  There  is  no  question  but  what  the 
cause  of  this  series  of  explosions  following 
the  first  is  directly  traceable,  by  reason  of  fire 
or  concussion,  to  the  nitro-glycerine  explo- 
sion. Of  the  many  employes  of  appel  lant  en- 
gaged in  and  about  the  nitro-glycerine  fac- 
tory at  the  time  of  the  disaster,  none  were  left 
to  tell  the  tale.  Hence  any  positive  testi- 
mony as  to  the  direct  cause  of  the  explosion 
is  not  to  be  had.  The  witnesses  who  saw  and 
knew,  like  all  thinurs  else  around,  save  the 
earth  itself,  were  scattered  to  the  four  winds. 
1.  Respondents  sold  the  premises  to  appel- 
lant for  the  manufacture  of  dynamite,  and  it 
is  claimed  that  the  maxim  volenti  nan  fit  in- 
furia  applies,  and  therefore  no  recovery  can 
be  had.  We  attach  but  little  importance  to 
this  contention.  The  grant  of  these  premises 
for  the  piupoees  of  a  dynamite  factory  in  no 
way  cairiea  to  appellant  the  right  to  conduct 
its  factory  as  against  the  grantors  in  any  and 
every  way  it  might  see  fit.  There  is  no  prin- 
ciple of  law  sustaining  such  a  proposition. 
Let  it  be  conceded  that  respondents,  by  rea- 
wm  of  their  grant,  could  not  invoke  the  aid 
of  a  court  of  equity  to  prevent  the  appellant 
from  conducting  its  business ;  still  that  con- 


cession proves  nothing.  This  action  is  not 
based  upon  the  theory  that  appellant's  busi- 
ness is  a  nuisance  per  ee,  but  negligence  in 
the  manner  in  which  the  business  was  con- 
ducted was  alleged  in  the  complaint,  and  is 
now  insisted  upon  as  having  been  proved  at 
the  trial.  In  making  the  grant,  respondents 
had  a  right  to  assume  that  due  care  would 
be  exercised  in  the  conduct  of  the  business, 
and  certainly  they  have  a  right  to  demand 
that  such  care  be  exercised.  It  is  argued 
that  the  explosion  of  all  powder  works  is  a 
mere  matter  of  time ;  that  such  explosions  are 
necessarily  contemplated  by  every  one  who 
builds  beside  such  works,  or  who  brings 
dynamite  into  his  dooryaid.  It  is  further 
contended  that  appellant  gave  to  respondents 
actual  notice  of  the  dangerous  character  of  its 
business  by  a  previous  explosion  which  dam- 
aged respondents'  property,  and  that  re- 
spondents, by  still  continuing  in  business 
after  such  notice,  in  a  degree  assumed  and 
ratified  the  risk,  and  cannot  now  be  heard  to 
complain.  The  only  element  of  strength  in 
this  line  of  argument  is  its  originality.  The 
contention  that,  in  the  ordinary  course  of 
events,  all  powder  factories  explode,  conced- 
ing such  to  be  the  fact,  presents  an  element 
foreign  to  the  case.  The  doctrine  of  fatalism 
is  not  herejnvolved.  In  the  ordinary  course 
of  events  the  time  for  this  explosion  had  not 


•nt  liable  to  Tespond  In  damases  therefor.  So  held 
In  an  aotkm  to  recover  damages  sustained  by  tlie 
burning  of  plaintilTB  vessel  through  tfie  alleged 
negligence  of  the  defendant,  the  owner  and  man- 
ager of  a  petroleum  refinery,  the  plaintHTs  vessel 
lying  at  a  wharf  adjoining  the  same,  the  evidence 
showing  that  the  oil  In  defendant's  premises  took 
lire,  a  quantity  of  it  while  burning  flowing  down  a 
pipe  which  was  connected  with  the  lighter  laden 
with  petroleum  moored  at  the  wharf,  when  an  ex- 
plosion ocouxxed,  the  burning  oil  and  sticks  being 
thrown  upon  pialntifl*s  veeseU  the  court  upholding 
the  court  below  and  affirming  a  nonsuit.   Ibid, 

The  explosion  of  nitro-glycerine  in  a  gas  well  on 
a  person's  own  land,  used  to  Increase  the  natural 
flow,  is  not  an  unlawful  interference  with  the 
riffhts  of  other  persons  from  whose  land  the  gas  is 
thereby  drawn.  People's  Gas  Co.  v.  Truer,  181  Ind. 
flf7.1SL.B.A.4l8a«e). 

And  the  burden  of  proof  in  such  cases  is  on  tiie 
plamttff.  Walker  v.  Chicago,  B.  L  ft  P.  B.  Co.  71 
Iowa,  666  (1887);  Cosulich  v.  Standard  Oil  Co.  12S  N. 
Y.  118  (1800). 

The  plaintiff  Is  bound  to  show  that  the  explosion 
was  caused  solely  by  the  fault  of  the  defendant, 
as  verdicts  must  stand  upon  evidence,  and  not 
upon  mere  conjectures,  however  plausible.  Bab- 
oook  V.  Pitchburg  B.  Co.  140  N.  Y.  808. 811  (1888). 

Where  the  only  evidence  that  the  jury  had  was 
that  an  explosion  occurred  which  damaged  the 
plaintilFs  propertgr,  the  court  held  that  there  was 
DO  question  to  be  submitted  to  them.  Walker  v. 
Chicago,  B.  L  ft  P.  B.  Co.  supra. 

In  an  action  to  recover  damages  occasioned  by 
an  explosion  of  gunpowder  kept  by  the  defendant 
upon  his  premises  In  large  quantities,  the  plaintiff 
oan  only  charge  actual  damages.  Myers  v.  Mal^ 
oolm,  6  Hill,  SOB.  41  Am.  Deo.  74A  (1884). 

In  an  action  to  recover  oompeosatlon  for  in- 
juries sustained  by  an  explosion  of  fireworks  kept 
by  defendant  upon  his  premises,  evidence  that 
other  explosions  and  fires  had  occurred  on  prem- 
ises kept  by  other  persons  Is  Inadmisrible,  where  it 
Isin  no  way  connected  with  the  Issue,  and  there 
»  L.  a  ▲.  46 


Is  no  proof  that  the  conditions  were  similar.    PUlo 
V.  Jones,  2  Abb.  App.  Bee.  121, 128  (1868). 

In  Lee  V.  Vacuum  Oil  Co.,  54  Hun,  156. 168  a889). 
damages  were  claimed  for  the  death  of  plaintifTs 
intestate  caused  by  the  explosion  of  defendant's 
pipes  through  which  was  conveyed  naphtha  to  a  gas 
company,  the  pipes  having  been  damaged  by  a 
third  party  and  not  repaired  by  the  defendant,  the 
naphtha  escaping  and  causing  an  explosion.  Tbe 
court  held  that,  as  it  was  no  more  dangerous  to  life 
or  property  to  convey  naphtha  in  a  strong  and  se- 
cure pipe  through  a  populous  city  than  it  was  to 
distribute  manufactured  or  natural  gas  by  such 
means,  such  method  of  conveyance  was  not  a  nui- 
sance per  96  for  which  the  defendant  could  be  made 
liable,  and  that  negligence,  which  was  a  question 
for  the  Jury,  must  be  proved. 

IL  The  efft/A  of  oUy  ordinances. 

If  tbe  defendant  has  carried  on  the  manufacture 
or  storage  of  such  articles  upon  premises  in  viola- 
tion of  a  city  ordinance,  his  act  has  been  declared 
a  nuisance,  for  which  he  will  be  liable  in  damages 
to  all  parties  Injured  In  consequence  of  his  mal- 
feasance. 

Thus,  the  maintenance  by  defendant  of  a  powder 
magazine  containing  a  large  quantity  of  powder 
within  the  city  limiis,  in  violation  of  the  city  char- 
ter or  ordinance,  was  declared  a  nuisance,  and  such 
defendant  was  held  liable  for  the  injuries  resulting 
to  the  plaintlfl  from  its  explosion.  Hazard  Powder 
Co.  V.  y olger,  68  Ped.  Bep.  IfiS,  166  (1886). 

And  this  for  the  reason  that  in  keeping  a  powder 
magazine  In  a  town  without  complying  with  the 
conditions  named  in  the  ordinance  a  defendant  Is 
guilty  of  malfeasance.  Laflin  ft  B.  Powder  Co.  v. 
Ttemey,  m  HI.  8»,  7  L.  B.  A.  288  (1800). 

The  New  Jersey  Statute  (Bev.  Stat.  pp.  864, 266) 
prohibits  the  keeping  in  store  witbln  a  quarter  of 
a  mile  of 'any  town,  etc.,  quantities  of  nitro-glycer. 
Ine  or  of  gunpowder  in  larger  quantities  than 
a  specified  amount,  and  makes  tbe  violation  of  the 
prohibition  in  either  case  a  misdemeanor,  and  if 
the  nuisance  is  of  a  public  nature  no  degree  of 
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arriTed,  and  appellant  had  no  legal  right  to 
hasten  that  event  by  its  negligent  acts. 
Neither  do  we  think  respondents  lost  any 
lesal  rights  by  continuing  to  do  business  in 
this  locality  after  being  served  with  notice 
of  the  danger  that  surrounded  them.  While 
the  notice  was  in  the  form  of  an  object  les- 
son which  came  to  them  in  no  uncertain 
tones,  yet  appellant  was  not  justified  in  serv- 
ing it,  nor  were  respondents  negligent  in  dis- 
re&rnrding  It.  Respondents  were  not  bound 
to  abandon  their  property,  though  negligence 
of  appellant  in  the  conduct  of  its  factory  was 
ever  a  menace  and  danger  to  their  lives  and 
property.  Conceding  that  respondents,  by 
their  grant,  thereby  assumed  certain  risks 
and  dangers  which  may  be  said  to  always  sur- 
round the  manufacture  of  dynamite,  still 
they  assumed  no  risks  and  waived  no  action 
for  damages  which  might  arise  through  ap- 
pellant's negligence.  Both  reason  and  au- 
thority support  this  conclusion.   Z 

2.  It  is  contended  that  respondents  ofiFered 
no  evidence  tending  to  show  that  the  explo- 
sion of  the  nitro-glycerine  factory  was  occa- 
sioned by  the  negligence  of  appellant,  and  this 
contention  brings  us  to  the  consideration  of  a 
most  important  principle  of  law.  In  addi- 
tion to  the  fact  of  an  explosion  being  estab- 
lished, the  respondents  offered  expert  testi- 
mony to  the  effect  that  if  the  factory  was 


properly  conducted,  and  the  employes  careful 
during  the  process  of  manufacturing,  an  ex- 
plosion would  not  occur.  For  tibe  present  we 
lay  aside  the  evidence  of  the  experts,  ind 
meet  squarely  and  directly  the  question  pre- 
sented :  Does  the  proof  of  the  explosion  diaw 
with  it  a  presuQiptlon  of  negliffenoe  sufficient 
to  establish  a  prima  facie  case  for  a  recovery  t 
While  the  cases  are  not  in  entire  accord  in 
holding  that  a  presumption  of  negligence 
arises  from  the  fact  of  the  explosion,  still 
they  largely  prep>onderate  upon  that  side,  and 
we  think  but  few  well -considered  cases  can 
be  found  looking  the  other  way.  All  courts 
agree  that,  where  contractual  relations  exist 
between  the  parties,  as  in  cases  of  common 
carriers,  proof  of  the  accident  carries  with  it 
the  presumption  of  negligence,  and  makes  a 
prima  facie  case.  This  proposition  is  ele- 
mentary and  uncontradicted.'  Therefore  the 
citation  of  authority  is  unnecessary.  Yet  we 
know  of  no  sound  reason,  and  have  found 
none  stated  in  the  books,  why  this  principle 
of  presumptions  should  be  applicable  to  cases 
involving  contractual  relations,  and  inap- 
plicable to  cases  where  no  contractual  rela- 
tions exist.  It  is  intimated  in  some  Indiana 
case  that  the  presumption  arises  upon  proof 
of  the  accident  by  reason  of  the  carrier's  con- 
tract to  safely  dellyer  the  passenger  at  his 
destination,  but  there  is  no  such  contract. 


oare  will  relieve  from  liability  to  respond  for  dam- 
SRes  arising  from  it.  HoAndrews  v.  OoUerd,  42  N. 
J.  L.  189, 10^  as  Am.  Bep.  808  (1880). 

It  is  no  defense  to  suoh  an  aotion  that  the  maga- 
zine was  properly  oonstraoted  and  the  powder 
carefully  stored,  and  that  the  explosion  was  dne  to 
no  personal  negligenoe  of  the  defendant  or  its 
agent,  and  such  defendant  is  liable  for  the  Injuriea 
resultlDg  from  Ita  explosion  from  any  cause,  be- 
oause  its  location,  under  the  ordinance,  made  it  a 
nuisance.    Hazard  Powder  Ck>.  v.  Yolger,  supra. 

So  it  is  no  defense  to  an  aotion  to  recover  dam- 
ages for  an  ezpiosion  of  a  powder  magaiine  kept 
within  the  city  limits  in  violation  of  a  oity  ordi- 
nance, to  prove  that  the  plaintUT  knew  the  danger 
he  incurred  In  living  near  the  magazine,  and  was 
therefore  guilty  of  contributory  negligence,  the 
plaintiff  not  being  driven  to  the  alternative  of 
abandoning  his  house  or  releasing  the  defendant 
from  all  claim  of  damages  for  the  injuries  he  might 
sustain  by  reason  of  the  maintenance  of  suoh  a 
nuisance.    IMd. 

Where  the  defendant*8  magazine  was  located  on 
a  lot  of  a  smaller  size  than  that  required  by  the 
town  oi-dinanoe,  which  prohibited  the  keeping  of  a 
powder  magazine,  or  place  for  storing  or  keeping 
gunpowder  or  other  explosive  material,  except 
such  as  were  located  upon  a  lot  of  a  certain  size 
and  area;  and  the  defendant  claimed  that  the  injury 
to  the  plaintiff*s  property  was  not  caused  by  the 
violation  of  such  ordinance,  which  imposed  «o  lia- 
bility upon  the  defendant,— the  court  held  that  the 
keeping  of  the  gunpowder  In  the  town  was  an 
illegal  act,  for  all  consequences  of  which  the  de- 
fendant was  responsible,  inasmuch  as,  if  the  maga- 
zine had  not  been  where  it  was,  the  explosion  would 
not  have  taken  place  and  the  injury  to  plaintiff*s 
property  would  not  have  resulted,  the  ordinance 
absolutely  prohibiting  any  powder  magazine  from 
being  kept  within  the  town  except  as  therein  speci- 
fied.   Laflin  &  R,  Powder  Oo.  v.  Tearney,  supra. 

Where  the  evidence  showed  that  the  article  (pe- 
troleum) which  was  aUeged  to  have  caused  the 
damage  complained  of  came  into  the  defendant's 
possession  and  was  kept  in  its  building  simply  for 
29  L.  R.  A. 


the  purposes  of  transportation,  the  oonrt  held  that 
the  question  whether  or  not  the  oity  ordinance  ap- 
plied to  suoh  a  keeping  or  storing  moat  depend 
upon  its  terms  and  the  objeots  sought  to  be  aocom- 
pUshed.  Wright  v.GhJcago  ft  N.W.B.  Go.  2710. 
App.  200,  as  (1888). 

Tbeflrat  clause  of  the  ordinance  In  question  made 
it  unlawful  to  stor«  cr  Icesp  for  sale  within  the  city 
any  crude  petroleum  In  larger  quantities  than  spe- 
cified ;  the  second  clause  related  to  the  keeping  far 
aola  or  the  st4iraoe  of  any  refined  carbon  oil,  ete., 
except  suoh  as  would  stand  a  certain  test;  the  third 
clause  to  the  keeping  of  such  articles  In  excess  of 
a  certain  quantity  In  any  part  of  a  building  except 
a  cellar,  etc.;  and  the  fourth  clause  to  the 
keeping  or  storing  of  crude  petroleum*  etc.,  in 
front  of  any  dwelling  or  on  any  street,  alley,  wharf, 
lot,  or  sidewalk,  for  a  longer  time  than  was  suffi- 
cient to  receive  it  in  store,  or  to  deliver  the  same, 
such  time  not  to  exceed  six  hours.  The  court  held 
that  the  thtard  clause  really  prohibited  the  keeping 
by  any  person  or  corporation,  except  as  therein 
specified,  and  that  no  exception  was  made  in  favor 
of  a  railroad  company  keeping  the  articles  for  pur- 
poses of  transportation,  the  oils  eaumented  being 
Just  as  dangerous  to  life  and  property  when  in  pas- 
session  of  a  railroad  for  the  purpose  of  removing 
it  from  the  dty,  as  In  the  hands  of  a  shipper. 
JMd. 

With  reference  to  the  fourth  clause  of  the  ordi- 
nance referred  to  in  the  above  case,  the  court  held 
that  the  court  did  not  intend  in  using  the  words 
*^8tore"  and  ''storage**  to  confine  the  ordinance 
to  the  keeping  in  a  store  for  hire,  the  desi^ 
being  to  guard  life  and  property  against  the 
dangers  incident  to  the  accumulation  of  large 
quantities  of  such  inflammable  substances,  and 
that  to  permit  railroad  companiOB  to  ignore  the 
ordinance  would  amount  to  a  practical  denial  of 
the  protection  intended,  the  danger  being  the  aame 
whether  the  keeping  is  paid  for  or  no(i  and  whether 
kept  for  sale  or  for  hire.    Ibid. 

In  that  case,  however,  the  court  held  that  tae 
mere  fact  of  keeping  the  oils  In  Its  building,  al- 
though prohibited  by  the  oity  ordinance,  gave  ne 


1890. 


JjjDeom  V.  Giant  Powdbr  Co. 


72a 


The  cazrf  er  is  not  an  Inrarw  of  hia  passenger. 
If  he  were,  this  presumption  of  negligence 
arisina^  from  the  accident,  aside  from  the  act 
of  Goof,  would  be  conclusive  and  irrebuttable ; 
but  such  is  not  the  fact,  for  it  is  only  prima 
facie  and  always  disputable.  As  was  well 
said  by  the  court  in  Bote  y.  Stevkent  A  0, 
Tramp.  Co.,  11  Fed.  Rep.  438:  ""Undoubt. 
edly  the  presumption  has  been  more  fre- 
quently applied  in  cases  asainst  carriers 
of  passengers  than  in  any  other  class,  but 
there  is  no  foundation  in  authority  or  in  rea- 
son for  any  such  limitation  of  the  rule  of 
evidence.  The  presumption  originates  from 
the  nature  of  the  act,  not  from  the  nature 
of  the  relations  between  the  parties."  The 
carrier's  contract  with  his  passenger  is  simply 
to  exercise  a  certain  degree  of  care  in  nis 
transportation.  It  is  a  duty  which  the  law 
enjoins  upon  him ;  but  the  law  also  enjoins 
the  duty  upon  this  appellant  and  all  others, 
in  the  conduct  of  their  business,  to  exercise 
a  certain  degree  of  care  towards  this  respond- 
ent and  all  mankind.  The  duty  which  the. 
law  enjoins  in  the  two  cases  only  differs  in 
the  degree  of  care  to  be  exercised.  The  prin- 
ciple of  law  involyed  is  wholly  the  same; 
and,  as  has  been  said,  the  reason  of  the  rule 
is  not  found  in  the  relations  existing  between 
the  party  injuring  and  the  party  injured. 
The  presumption  arises  from  the  inherent  na- 


ture and  character  of  the  act  causing  the  in- 
jury. Presumptions  arise  from  the'idoctrina 
of  probabil  ities.  The  future  is  measured  and 
weighed  by  the  past,  and  presumptions  are 
created  from  the  experience  of  the  past. 
What  has  happened  in  the  past,  under  the 
same  conditions  will  probably  happen  in  the 
future,  and  ordinary  and  probable  results 
will  be  presumed  to  take  place  until  the  con- 
trary is  shown.  Based  upon  the  foregoing 
principles,  a  rule  of  law  has  been  formu- 
lated, bearing  upon  a  certain  class  of  cases, 
where  damages  either  to  person  or  property 
form  the  foundation  of  the  action.  This  rule 
is  well  declared  in  Shearman  and  Red  field 
on  Negligence  (sec.  60)  :  ''When  a  thing 
which  causes  injury  is  shown  to  be  under  the 
management  of  the  defendant,  and  the  ac- 
cident is  such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident 
arose  from  a  want  of  care."  Tested  by  this 
rule,  no  question  of  contractual  relation 
could  eyer  form  an  element  in  the  case.  W i th 
the  same  reason  it  ihight  as  well  be  said  that 
cases  of  contract  were  excluded  from  the  effect 
of  the  rule,  as  that  cases  of  pure  tort  were 
excluded;  but,  upon  the  contrary,  it  is 
plainly  evident  that  both  classes  of  actions 


rifrht  of  aotioD,  It  still  belnff  a  qaestlon  of  faot 
whether  the  damage  alleged  was  a  proximate  oon- 
eequence  of  snoh  keeping,  the  question  still  being 
one  for  the  Jury.    Ibid. 

Where,  however.  It  was  not  claimed  that  the 
keeping  and  storing  of  fireworks  in  contravention 
of  the  city  ordinance  was  for  that  reason  alone 
such  an  unlawful  act  as  to  bring  the  case  within 
the  statute  authorizing  a  recovery  for  a  death 
caused  by  an  explosion,  it  was  held  necessary  for 
plaintiff  to  show,  either  that  the  defendant  was 
guilty  of  negligence  in  the  mode  of  keeping  and 
storing  or  handling  such  articles,  or  that  such 
keeping  and  storing  were  of  themselves  an  unlaws 
ful  act  at  common  law,  because  a  common  nuisance 
dangerous  to  human  life.  Flllo  v.  Jones,  2  Abb. 
App.  Dec  121, 123  (1868). 

80  where,  in  an  action  against  a  railroad  company 
to  recover  for  damage  caused  by  an  explosion, 
it  was  not  shown  that  there  was  any  city  ordinance 
against  the  storing  of  powder  in  its  depot  for  the 
purpose  of  delivering  it  to  the  consignee,  and  the 
goods  Id  question  arrived  the  day  before  the  ex- 
plosion, of  which  fact  the  consignee  was  duly  notl- 
lled  on  the  morning  of  the  day  of  the  explosion; 
and  the  evidence  showed  that  the  company  was 
careful  to  preserve  the  goods  against  accident  In  a 
house  built  for  that  purpose  and  carefully  guarded, 
and  that  the  explosion  occurred  through  the  act 
of  an  employ^,  behind  m  his  accounts,  who  set  fire 
to  the  building  for  the  purpose  of  hiding  his  de- 
faults,—the  court  held  the  company  was  not  Ua. 
ble  for  the  damages  occasioned  by  such  explosion. 
Collins  y.  Alabama  G.  8.  B.  Go.  (Ala.)  61  Am.  & 
Bng.R.GBS.2S0  (18M). 

ni.  Neglioenee  in  the  manufaetur$» 
In  McKain  v.  Blkln,  9!  Pittsb.  L.  J.  160,  it  was 
held  that  the  manufacturer  of  an  explosive  oil,  sell- 
ing It  for  illuminating  purposes,  was  liable  for  In- 
juries  sustained  by  a  person  using  the  same. 

Negligence  in  the  manufacture  of  an  Illuminat- 
ing oil  may  be  inferred  from  the  fact  of  Its  flashiog 
and  igniting  at  a  temperature  lower'  than  that  or- 
dinarily used  by  people  in  their  houses,  so  as  to 
29  L.  R.  A. 


render  the  defendant  liable  in  an  action  for  dam- 
ages occasioned  by  an  explosion.   Ibid. 

In  Nichols  V.  Brush  &  D.  Mfg.  Co..  68  Hun,  187 
(1889),  damages  were  sought  for  causing  the  death 
of  theplaintiiTS  Intestate  by  an  explosion,  while  en- 
gaged m  the  employment  ot  the  defendant  engaged 
in  the  manufacture  of  crude  oil.  The  facts  showed 
that  in  the  process  of  distil latton  a  large  amount  of 
gas  was  generated,  some  of  which  was  used  for 
fuel  and  the  remainder  escaped  into  the  running- 
room,  which  was  at  all  times  dangerous  if  a  lighted 
lamp  was  brought  there  when  the  machinery  was 
in  operation.  The  court  held  that,  if  the  accident 
could  have  been  prevented  by  the  exercise  of 
proper  care  on  the  defendant*s  part,  it  was  negli- 
gence in  the  master,  the  defendant,  not  to  have 
avoided  the  danger,  and  that.  If  the  deceased  haA 
the  right  to  assume  the  performance  of  such  duty, 
there  was  no  ground  on  which  be  could  be  charged 
with  negligence  contributing  to  the  Injury. 

In  Yates  v.  Southwestern  Brush  E.  L.  ft  P.  Co.,  40> 
La.  Ann.  467  (1888).  damages  were  claimed  for  in- 
juries received  while  In  the  performance  of  a  duty,, 
the  Injuries  being  occasioned  by  the  explosion  of 
a  metal  pipe  through  which  an  electric  wire  passed,, 
conveying  electricity  into  the  building  for  light- 
ing purposes.  The  defendants  were  held  liable  un- 
der the  provisions  of  the  Louisiana  code,  which 
declare  that  ^*every  aot  whatever  of  man.  tbat  oc- 
casions damage  to  another,  obliges  him  through 
whose  fault  it  happened  to  repair  it,**  and  ^^every 
person  is  responsible  for  the  damage  he  occasions, 
not  merely  by  his  act,  but  by  his  negligence,  im- 
prudence, or  want  of  skiil,*^  and,  '*we  are  responsi- 
ble, not  only  for  the  damage  occasioned  by  our 
own  act,  but  for  that  which  is  caused  by  .  .  . 
the  things  which  we  have  in  our  custody.** 

The  proximate  cause  of  the  accident  In  the  above 
case  was  the  Insufficiency  of  the  fuse  catches, 
either  m  number  or  capacity,  to  break  the  circuit 
and  cut  off  the  flo^of  electricity  from  an  arc  wire 
on  the  outside  of  the  building,    ibid. 

In  the  following  cases  no  negligence  was 
proved  against  the  defendants: 

In  Collins  y.  Cinoinnati,  N.  O.  &  T.  P.  B.  Co.,  18 
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oome  equally  within  Its  provisions.  In 
speaking  on  this  question,  it  is  said  in  Cooley 
on  Torta  (p.  799)  :  ""The  rule  applied  to 
carriers  of  passengers  is  not  a  special  rule, 
to  govern  only  their  conduct,  but  is  a  general 
rule  which  may  be  applied  wherever  the  cir- 
cumstances impose  upon  one  party  alone  the 
obligation  of  special  care.  **  The  author  then 
cites  the  case  of  a  householder  engaged  in 
repairing  his  roof.  A  piece  of  slate  falls 
therefrom,  and  injures  a  traveler  upon  the 
street.  He  then  says:  '"True,  the  act  of 
God,  or  some  ezcuMble  accident  may  have 
caused  the  slate  to  fall,  but  the  explanation 
should  come  from  the  party  charged  with  the 
special  duty  of  protection." 

The  important  question  here  involved,  and 
the  want  of  harmony  in  the  decisions  of 
courts  bearing  upon  it,  seem  to  demand  a 
citation  somewhat  in  detail  of  the  many  au- 
thorities which  hold  against  appellant's  views 
of  the  law.  In  England  the  authorities  are 
in  entire  accord.  PlaintifF  was  passing  along 
a  highway,  under  a  railroad  bridi^e,  when  a 
brick  usea  in  the  construction  of  the  bridge 
fell  and  injured  him.  Negligence  in  the 
railroad  was  presumed.  Kearney  v.  London^ 
B.  d  8.  a  k  Co,  L.  R.  6  Q.  B.  411.  A 
barrel  of  flour  rolled  out  of  the  window  of  a 


warehouse,  injuring  a  person  paaafng  upon 
the  street.  Negligence  in  the  warehouseman 
was  presumed.  Byrne  v.  Boadie^  d  Hurlst. 
&  O.  722.  The  same  rule  was  declared  upon 
a  similar  state  of  facts  in  Scott  t.  London  <§ 
8t,  R,  Docke  (Jo.  8  Hurlst.  &  C.  596;  like- 
wise  in  Brigge  t.  Oliver,  4  Hurlst  A  G.  403. 
The  explosion  of  a  boiler  of  a  steamboat  is 
prima  facie  evidence  of  negligence.  Booeif 
y.  SeoviOe,  10  Fed.  Rep.  140 ;  BaeeY.  Stephem 
d  a  Tranep,  Co.  11  Fed.  Rep.  438 ;  QHmtieg 
y.  Bdnkine,  46  Fed.  Rep.  400.  In  the  Boee 
Case  it  is  said:  ^In  the  present  case  the 
boiler  which  exploded  was  in  the  control  of 
the  employes  of  the  defendant  Aa  boilers 
do  not  usually  explode  when  they  are  in  a 
safe  condition,  and  are  properly  managed, 
the  inference  t^at  this  boiler  was  not  in  a 
safe  condition,  or  was  not  properly  managed, 
was  justifiable. "  The  same  general  principle 
is  declared  in  Oumminge  v.  National  Furnace 
Go,  60  Wis.  603 ;  Mukaime  y.  JarumUe,  67 
Wis.  24 :  Kiret  v.  MUwaukee,  L.  8.  db  W.  K 
Go.  46  Wis.  489 ;  Thomas  v.  Western  IT.  THeg. 
Go.  100  Mass.  156 ;  Howser  y.  Cumberland  d 
P.  B.  Go.  80  Md.  146,  27  L.  R,  A.  154.  la 
the  case  of  Dixon  v.  Pluns.  98  Gal.  885. 
20  L.  R  A.  698  (a  case  which  in  its  facts  is 
an  exact  photograph  of  one  of  the  New  York 


Ky.  li.  Eep.  070  (1892),  damages  were  claimed  for 
the  death  of  plain tilTs  intestate,  an  employ^  of  the 
railroad  oompany,  throusrh  the  ]atter*8  neRllgenoe 
in  oonstmcting  and  maintaining  oras  works  of  an 
imperfect  and  dangerous  obaiaoter  upon  its  prem- 
ises. The  facte  showed  that  the  deoensed  was 
klUed  by  an  explosion  of  gas  while  assisting  as  in 
duty  bound.  In  the  extinguiahment  of  a  fire  in  the 
gas  house,  the  negligence  charged  being  that  the 
company  used  tar  rooflng  instead  of  metal  m 
the  construction  of  the  rooflng  of  the  gas  house 
and  in  the  building  of  the  gas  reservoirs.  The  court 
held  that  such  facts  were  not  sufficient  to  charge 
the  company  with  wilful  negligence  for  which 
alone  they  could  be  held  liable,  the  case  not  being 
one  of  a  claim  for  an  Injury  to  an  employ^,  but  for 
his  death. 

So.  in  Benfleld  y.  Yaouum  Oil  Go.,  75  Hun,  SOS 
(1894),  plaintifP  sought  to  recover  damages  for  in- 
juries occasioned  while  in  the  defendant's  employ 
engaged  in  the  manufacture  of  oil,  the  injuries 
complained  of  being  occasioned  by  an  explosion  of 
gas  in  a  tank  in  which  parafflne  oil  was  being 
heated,  the  facts  showing  the  plaintiff  himself 
caused  the  accident  through  brteging  a  lighted 
lantern  in  contact  with  the  suhstanoe  in  the  tank 
when  raising  the  Ud.  The  court  held  the  defend- 
ant not  liable,  no  negligence  on  its  part  being 
proyed. 

ly.  Ne^igenesintkettoraat* 
In  the  following  cases  the  defendants  were  held 
liable  for  negligence  in  the  storage  of  the  articles: 
Where  the  foreman  of  the  defendant  company 
stored  explosives,  consisting  of  powder  and  dyna- 
mite, in  a  shop,  without  the  permission  of  the 
plaintiff,  In  order  to  preserve  the  same  for  the  ben- 
efit of  his  master,  promising  to  remove  the 
same  before  the  plaintiff  came  to  work  the  next 
morning,  and  plaintiff  was  injured  in  consequence 
of  sparks  igniting  such  powder  whUe  in  the  pur- 
suit of  his  business  without  first  ascertaining 
whether  the  explosives  had  been  removed  accord- 
ing to  the  foreman^  promise,  the  court  held  the  de- 
fendant liable,  and  that  the  plaintiff  was  not  guU^ 
of  contributory  negligence.  Birmingham  Waters 
Works  Go.  y.  Hobbaxd,  85  Ala.  179  (1887). 
89L.&A. 


The  question  for  determination  In  the  above  case 
was  whether  the  act  of  the  foreman,  which  pro- 
duced the  injury,  IncldeDtally  grew  out  of  the  au- 
thority conferred  upon  him  by  the  defendant  as 
his  master,  and  whether  such  act  would  fairly  and 
reasonably  be  implied  as  an  act  authorised  to  be 
done  by  the  servant  in  the  master*s  absence  and 
in  a  given  emergency  in  the  furtberaoce  of  hli 
business,  the  court  holding  that  if  the  aot  of  the 
foreman  was  bona  fide  in  the  preservation  or  fur- 
therance of  the  master's  interest  the  defendant  was 
liable,  but  if  it  were  done  to  further  the  interest  of 
the  foreman  himself  the  defendant  was  not  liable. 
Ibid. 

In  Denver,  8.  P.  &  P.  B.  Co.  v.  Oonway,  8  Cola  1, 
64  Am.  Bep.  687  (1884),  damages  were  claimed  by 
reason  of  the  burning  of  defendants  building  and 
the  explosion  of  gunpowder  therein  contained, 
through  the  negligence  of  the  defendant,  who  had 
notice  of  a  defective  flue  and  that  the  building 
was  therefore  unsafe  and  liable  to  take  lire,  and 
also  that  the  plaintifTs  property  was  in  dose 
proximity,  notwithstanding  which  be  carelessly 
and  negligently  stored  giant  powder  and  ex- 
plosive caps  in  the  buUding,  thereby  occasioning 
the  explosion  and  in  juri ng  the  plaintiff.  The  court 
held  the  company  liable,  inasmuch  as  artificial 
persons,  like  natural  ones,  are  liable  in  damages 
for  acts  of  negligence  imputable  to  them  whereby 
injuries  result  to  third  parties,  a  corporation  act* 
ing  through  Its  officers  and  employes,  who,  in  the 
exercise  of  thetr  respective  functions  and  to  that 
extent,  represent  the  corporation,  the  rules  and 
principles  of  law  applicable  to  the  relation  of  nu» 
ter  and  servant  applying  equally  to  corporations 
and  their  agents,  the  damages  resulting  from  the 
negligence  of  both  classes  of  persons  being  mess- 
ured  in  the  same  manner. 

So  in  Ijiflln  &  B.  Powder  Oow  v.  Teamej,  181 OL 
ases,  r  L.  B.  a.  SBS  a88Q),  where  the  aoCton  was 
brought  to  recover  damages  to  plaintiff^  premiMi 
resulting  from  the  explosion  of  defendants  pow- 
der magaaine,  the  plaintUTB  buildings  and  the  de- 
fendants magaalne  being  located  in  dose  prox- 
imity to  each  other,  tlie  latter  being  situated  so  as 
to  inflict  serious  injury  upon  the  phUntilTs  petaon 
or  property  in  case  of  an  explosion,  the  court 
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cases  hereafter  cited),  a  chisel,  used  by  a 
workman  upon  a  building,  fell  upon  and  in- 
1  tired  a  girl  while  passing  upon  the  street 
below,  it  was  held  that  a  prima  facie  case 
of  negligence  was  established,  and  that  the 
rule  as  declared  in  section  60  of  Shearman 
and  Redfleld  on  Negligence  was  sound  law 
and  controlling. 

While  there  is  some  discord  existing  in  the 
New  York  authorities  as  to  the  true  doctrine 
upon  this  question,  still  they  are  largely  in 
line  with  the  cases  we  have  above  cited. 
MuUen  t.  St.  John,  67  N.  Y.  567.  16  Am. 
Rep.  630,  is  a  leading  case  upon  the  question, 
and,  while  it  has  been  ylgdrously  assaulted 
at  various  times  during  the  past  twenty 
years,  it  still  stands  as  a  declaration  of  law 
by  the  courts  of  that  state,  not  weakened 
and  mutilated  by  such  assaults,  but  rather 
strengthened  and  unscathed.  In  Gahalin  y. 
Ooekran,  1  N.  Y.  S.  R.  698,  negligence  was 
inferred  from  the  fact  of  a  chisel  falling  from 
a  building  where  workmen  were  engaged, 
and  striking  plainti£F  when  walking  upon  the 
street.  A  case  to  the  same  effect  Is  OoU  y. 
Manhattan  B.  €h.,  25  Jones  &  S.  74.  MuOm 
y.  St.  John  is  expressly  approved,  and  the 
doctrine  for  whidi  we  are  here  contending 
ratified  to  its  full  limits,  in  the  very  recent 


case  of  Volkmar  v.  ManhaUan  A  Cb.,  184  N. 
Y.  418. 

As  supporting  a  contrary  doctrine,  one  of 
the  leading  cases  is  Young  v.  Brantford,  13 
Lea,  233.  Yet  in  the  report  of  that  case  we 
find  the  following  language :  **  At  the  same 
time,  the  fact  that  there  was  an  explosiois 
whidi  is  not  an  ordinary  incident  of  the  use 
of  a  steam  boiler,  ought  to  have  some  weight, 
inasmuch  as  it  may  be  out  of  the  power  of 
the  aggrieved  party  in  some  instances  to 
prove  any  more.  The  reasonable  rule  would 
seem  to  be  that  laid  down  by  Judge  Wallace : 
'That  from  the  mere  fact  of  an  explosion  it  is 
competent  for  the  jury  to  infer,  as  a  proposi- 
tion of  fact,  that  were  Was  some  negligence 
in  the  management  of  the  boiler,  or  some 
defect  In  its  condition. ' "  Another  case  is 
Huff  y.  Auitin,  46  Ohio  St.  886,  a  case  which 
relies  for  support  in  part  m^ovl  ^Loue  v. 


Buchanan,  61  N.  Y.  476,  10  Am.  Rep.  623. 
Yet  in  MuUen  v.  St.  John  the  Losee  (kue  was 
expressly  held  to  be  not  in  point  by  reason 
of  the  presence  of  other  evidence.  Ckmilieh 
y.  Standard  OU  Oo„  133  N.  Y.  118,  is  the 
latest  authority  to  which  our  attention  has 
been  directed  holding  these  views.  It  cites 
the  Tennessee  and  Ohio  cases,  and  also  relies, 
as  do  others  of  these  cases,  upon  a  general 


held  that  soch  magaslne  was  a  private  nulaanoe, 
and  that  therefore  the  defendant  was  liable 
whether  the  powder  was  oarefully  kept  or  not,  the 
question  of  oare  or  want  of  oare  not  being  involved 
In  an  action  for  injuries  resnittng  from  a  nui- 
sanoe;  and  that  If  actual  injury  resulted  from  the 
keeping  of  the  gunpowder  the  person  keeping  it 
was  liable  therefor,  even  though  the  explosion  was 
not  ohurgeable  to  his  personal  negligence. 

Again,  where  the  evldenoe  showed  that  tbeez- 
plosioa  of  oOi  was  the  probable  and  proximate 
consequence  of  the  keeping  and  storing  of  the  same 
la  an  Inflammable  frame  building  through  whose 
eraoks  sparks,  falling  from  any  paaalng  locomo- 
tive, might  at  any  time  have  started  a  lire,  the 
court  held  that  the  danger  might  have  been  fore- 
seen by  any  person  of  average  intelligence,  and 
that  therefore  the  defendant  was  liable,  aod  that  It 
was  not  necessary  to  prove  that  the  fire  Itself 
might  have  been  foreseen,  nor  that  the  defendant 
should  have  anticipated  the  loss  from  any  par- 
ticular source.  If  the  oiroumstaaoeB  were  such 
that  defendant  should  reasonably  have  been 
aware  of  the  danger  caused  by  the  sparks  of  an  en- 
gine, the  burning  of  any  other  building  or  struo- 
tore  in  the  vicinity,  or  the  carelessness  of  any  other 
pefson;  the  court  in  that  case  not  being  able  to 
say  as  a  matter  of  law  that  the  oils  had  not  been 
kept  an  unreasonable  time.   Wright  v.  Ohioago  & 

N.  w.  B.  oo.  flr  hl  App.  an,  su  (isss). 

And  again,  in  Powers'  v.  Harlow,  68  Mloh.  007,  61 
Am.  Bep.  164  (IBM),  damages  were  dalmed  for  In- 
jury caused  by  the  negligence  of  defendant's  serv- 
ant In  leaving  a  dsmamite  cartridge  in  a  common 
packing  box  upon  the  premises,  part  of  the  prem- 
ises having  been  leased  by  defendant  to  the  plain- 
tiff, over  which  the  plaintiff  and  his  firm  had  a 
right  of  way,  the  cartridge  explofUng  and  injur- 
ing the  plaintiff's  child.  The  court  held  the  de- 
fendant liable,  even  though  the  box  In  which  the 
cartridge  was  found  was  labeled  ^^powder,**  neither 
tbe  plaintiff  nor  his  ohfld  being  able  to  read,  there 
being  no  contributory  negligence  on  their  part. 

InMcAndrews  v.  Oollerd,  tf  N.  J.  L.  189,188,86 
Am.  Hep.  608  (1880),  a  railroad  company  had  legis- 
lative authority  to  eonstruot  a  tunnel  and  con- 
toaoted  with  tbe  defendant  to  do  tbe  work.  The 
B9UR.A. 


defendant  oonatmoted,  within  the  limits  of  a  city, 
a  magazine  for  the  explosive  material  used  in 
blasting  the  rock,and,  while  the  magazine  was  main- 
tained there  by  such  defendant  for  the  purposes 
of  such  construction,  tbe  materials  exploded  in  the 
night-time  and  damaged  the  surrounding  propert.y« 
among  which  were  houses  belonging  to  plaintilL 
The  court,  in  an  action  for  damages,  held  that  the 
authority  vested  in  the  company  did  not  include 
authority  to  use  materials  of  a  dangerous  nature 
which  would  jeopardize  the  person  or  property  of 
others,  although  such  materials  might  be  neoesBary 
for  the  work,  the  legislative  authority  being  no 
protection  against  a  private  action  for  damages 
arising  from  a  nuisance,— following  the  doctrine 
laid  down  in  Hay  v.  Gohoes  Go.  S  N.  Y.  160, 51  Am. 
Dea»9a8«0);  Tremalnv.0ohoes0o.2N.  Y.  UB.61 
Am.  Deo.  284  (18i8). 

So  in  AUlson  V.  Western  N.  a  B.  Co.,  64  N.  C.  88S 
(1870),  where  a  number  of  slaves  were  assigned  a 
room  for  living  purposes  In  which,  unknown  to 
them,  there  was  an  open  keg  of  powder  under  their 
sleeping  bunk,  while  one  of  such  slaves  was  in 
search  of  his  hat  with  a  lighted  torch  the  powder 
exploded  and  injured  him.  It  was  held  theoom- 
pcmy  was  liable  for  negligence  as  bailee  for  the  in« 
Juries  caused  to  the  slave  by  reason  of  such  explo- 
sion, though  tbe  bailee  did  not  know  of  the  pres- 
ence of  the  powder,  the  same  having  been  placed 
there  by  his  servant  in  the  course  of  his  employ- 
ment, and  that  it  made  no  difference  that  the  serv- 
ant was  not  the  immediate  servant  of  tbe  bailee^ 
but  the  servant  of  contractors  who  were  the  agents 
of  the  bailee. 

Again,  in  Tissue  v.  Baltimore  ttO.'EL  Co.,  112  Pa* 
n,  66  Am.  Bep.  810  (1886),  where  the  dynamite  maga- 
zine, from  the  explosion  of  which  plaintiff's  intes- 
tate lost  his  life,  was  placed  in  the  pceltlun  which  it 
occupied  by  the  direction  of  the  superintendent  of 
tbe  work  upon  the  defendant  railroad,  the  court 
held  that,  so  far  as  it  concerned  subordinate  em- 
ployes, it  was  the  act  of  the  corporation  itself,  and 
could  not  be  attributed  to  any  of  the  fellow  serv- 
ants of  the  deceased,  and  that  therefore  the  com- 
pany was  liable,  as,  although  It  was  true  that  the 
master  did  not  warrant  the  absolute  safety  of  those 
he  employed  to  do  his  work,  yet  he  was  bound  to 
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•tatement,  found  in  Thompson  on  N^gliffence 
(p.  227),  namely:  ''But  it  is  belieTed  that 
it  is  never  true,  except  in  contractual  rela- 
tions, that  the  proof  of  the  mere  fact  that  the 
accident  happened  to  the  i)lalnti£F,  without 
more,  will  amount  to  evidence  of  negli- 
gence on  the  part  of  the  defendant. "  The  case 
cited  by  Mr.  Thompson  in  no  way  supports 
this  text,  if  the  text  is  to  be  construed  as 
the  Chsulieh  Gate  seems  to  construe  it,  and 
the  learned  author's  illustrations,  which  im- 
mediately follow,  oonclusiyely  indicate  that, 
in  making  the  statement  quoted,  he  never 
contemplated  for  it  any  such  construction  as 
the  New  York  court  seems  to  give  it.  This 
is  doubly  apparent  when  we  see  that  upon 
the  same  page  he  indorses  the  doctrine  of 
Bpms  V.  BoadU,  supra.  Indeed,  the  author 
prefaces  his  whole  aiscussion  of  the  question 
of  res  ipsa  loquitur  by  a  report  in  full  of  the 
celebrated  case  of  Kearney  v.  London,  B.  di 
B.  0.  B.  Co,,  supra,  the  doctrine  of  which 
he  fully  indorses,  and  which  in  no  sense  was 
a  case  of  contractual  relation.  Beyond  all 
this,  the  VoUcmar  Case,  already  cited,  is  a 
later  expression  emanating  from  the  New 
York  court,  and  earlier  cases  coming  from  the 
same  source,  if  opposed  to  the  doctrine  there 
declared,  must  give  way. 


There  is  another  class  of  cases  in  all  es- 
sentials fully  supporting  our  views  upon  this 
question  of  negligence.  These  cases  arise 
in  the  destruction  of  property  caused  by  fin 
escaping  from  locomotive  engines,  and, 
while  there  is  some  conflict  in  the  authorities 
as  to  the  true  rule,  it  is  said  in  Shearman  and 
Bedfleld  on  Negligence  (sec.  676)  :  ''The 
decided  weight  of  authority  and  of  reason  is 
in  favor  of  holding  that,  the  origin  of  Uie 
fire  being  fixed  upon  the  railroad  company, 
it  is  presumptively  chargeable  with  negli- 
gence, and  must  assume  ue  burden  of  prov- 
ing that  it  had  used  all  those  precautions  for 
confining  sparks  or  cinders  (as  the  case  may 
be) ,  which  have  been  already  mentioned  as 
necessary.  This  is  the  common  law  of  Eng- 
land, and  the  same  rule  has  been  followM 
in  New  York  and  Maryland,"  etc,  citing 
many  other  states.  While  we  have  not 
deemed  it  necessarv  to  verify  the  correctness 
of  the  statement  of  the  authors  as  to  all  the 
states  mentioned,  we  do  say  there  are  num- 
berless cases  supporting  the  text.  Bee  Piggot 
V.  Eastern  Counties  &  OS9.  8  C.  B.  222: 
Louisville  dk  IT,  R.  Co,  v.  Beeae,  85  Ala.  497 ; 
Spaulding  v.  Chicago  A  N,  W.  B.  6b.  80 
Wis.  110, — citing  many  cases. 

In  this  state  the  question  has  never  been 


take  heed  that  he  did  not,  through  his  own  want  of  i 
oare,  expose  hla  servants  to  unneoeesary  risks  or 
dangrere,  either  from  the  character  of  the  tools 
with  which  he  supplied  them,  or  the  place  in  which 
he  required  them  to  operate. 

In  that  case  the  court  stated  that  the  question 
whether  a  superintendent  of  a  railroad  company  In 
pladnir  a  dynamite  magazine  where  It  was  placed 
ought  to  have  known  that  he  was  exposing  men 
operating  the  road  to  unnecessary  danger  was  one 
for  the  Jury,  and  that  the  fact  that  such  superin- 
tendent was  ignorant  of  the  peculiar  properties  of 
the  material  which  he  was  intrusted  to  handle  was 
no  excuse  for  the  company,  in  an  action  brought 
to  recover  damages  for  injuries  eustained  by  reason 
of  an  explosion  of  such  dynamite. 

And  asRin,  where  the  plaintiflTs  storehouse  was 
injured  through  the  negligence  of  the  defendant, 
who  kept  gasoline  stored  upon  his  premises  In  an 
unsafe  condition,  the  plaintifl  was  allowed  to  re- 
cover, there  being  no  contributory  negligence,  the 
mere  fact  that  he  built  in  close  proximity  to  the 
defendant's  warehouse  not  of  itself  being  sufficient 
to  show  negligence  on  his  part,  as  he  had  a  right  to 
expect  the  defendant  to  exercise  due  care  in  con- 
ducting his  business.  Waters-Pieroe  Oil  Co.  v. 
King,  6  Tez.  Olv.  App.  OB  (1894). 

80  also,  in  Bolllns  v.  Farley,  22  N.  Y.  Week.  Dig. 
848.  100  N.  T.  S20.  mem.  a885),  where  action  was 
brought  to  recover  damages  caused  by  the  ex- 
plosion of  dynamite  cartridges  used  by  defendants 
In  blasting,  the  evidence  showing  that  such  cart- 
ridges were  negligently  placed  in  contact  with  a  hot 
steam  pipe,  the  question  was  whether  the  evidence 
was  sufficient  to  sustain  the  verdict,  the  court  af- 
firming the  Judgment  of  the  court  below  in  the 
plalntilTs  flavor. 

In  the  following  oases,  however,  the  courts  held 
that  no  liability  rested  upon  the  defendants  in 
such  cases: 

In  the  case  of  Parrott  v.  Wells  (The  Nltro-Glycer- 
ine  Case),  82  d.  &  IS  Wall.  624,  a  L.  ed.  206  (1878), 
damages  were  claimed  for  injuries  occasioned  to 
plaintiff's  building  by  reason  of  the  explosion  of  a 
package  of  nitro-glycerine  which  delendanta  had 
taken  upon  the  premises  for  the  purpose  of  discov- 
ering the  cause  of  a  leak  therein,  but  without 
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knowledge  of  the  dangerous  character  of  tbe  oon- 
tents  of  the  package,  or  anything  to  arouse  their 
suspicions  as  to  the  same.  tOie  court  held  there 
was  no  negligence  on  the  part  of  the  defendant, 
who  handled  the  package  in  the  same  way  as  other 
packages  of  similar  outward  appearance. 

In  the  above  case  the  defendants  leased  tbe  prem- 
ises in  question  from  the  plaintiff  upon  conditioni 
prohibiting  the  receipt  or  storage  of  **gunpowder, 
alcohol,  or  any  other  articles  dangerous  from  their 
combustibility,**  and  the  defendants  occupied  the 
building,  subject  to  the  terms  of  the  lease,  as  bank- 
ers and  expressmen,  and  for  the  purpoees  therein 
stated. 

So,  in  Russell  v.  New  Jersey  8.  B.  Co.,  10  MIto. 
683  (1894),  wherein  damages  were  claimed,  under 
section  4472  of  the  Bevised  Statutes  of  the  United 
States,  enacted  to  prevent  the  carrying  of  certain 
articles  therein  mentioned  on  steamboats  carrying 
passengers,  for  injuries  caused  by  the  explosion  of 
a  steam  cylinder  containing  compressed  gas  de- 
livered to  the  defendant  company  for  transporta- 
tion, tbe  question  being  whether  tbe  article  io 
question  came  within  the  provisions  of  the  stat- 
uto.<»tbe  court  held  that  it  did  not,  as  it  was  proved 
that  such  article  was  not.  like  those  specified  in  the 
statute,  dangerous  in  consequence  of  Itsinfiamma- 
bllity,  the  danger  not  arising  from  the  article 
itself,  but  from  the  use  to  which  the  article  was 
put.  In  that  case  compressing  it  in  a  oylinder  not 
strong  enough  to  hold  It,  the  danger  being  in  over- 
charging the  cylinder,  and  not  in  the  elements  of 
the  article  Itself. 

Again,  in  Murphy  v.  Smith,  19  a  fi.  K.  &  161 
(1886),  where  damages  were  claimed  for  injuries 
sustained  by  plaintiff  through  an  explosion  of 
combustible  materials  used  in  tbe  defendant's 
factory,  the  plaintiff,  a  boy  of  sixteen,  was  engaged 
In  storing  a  magashie  in  a  vessel,  in  the  presence  of 
a  fellow  workman,  who.  In  the  absence  of  the  fore- 
man or  general  manager,  assumed  the  manage- 
ment. Tb»  evidence  showed  that  such  fellow 
workman  was  guilty  of  negligence  In  permitting 
an  Inexperienced  person  to  perform  the  work. 
The  court  held  the  defendant  was  not  liable,  as,  in 
order  to  render  a  master  liable  foran  tajiizy  tooos 
in  his  employ  through  the  negUgenos  of  another 
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directly  passed  upon  as  to  whether  or  not 
negligence  will  be  presumed  from  the  fact 
oi  sparks  escaping  from  a  locomotive  engine, 
and  the  destruction  of  grain  fields  resuTtixig 
therefrom.  In  Butcher  ▼.  Vaea  Valley  <fc  (J. 
X.  B.  Co.,  67  Cal.  618,  the  doctrine  is  in- 
ferentially  favored,  although  in  that  case 
the  plaintilT  placed  an  expert  witness  upon 
the  stand,  who  testified  that  ''a  perfect 
engine,  properly  equipped  and  properly  run, 
will  not  ordinarily  tnrow  out  sparks  suffi- 
cient to  start  a  fire."  This  line  of  evidence 
Mras  also  held  sufficient  to  establish  a  prima 
facie  case  of  negligence, in  HtUl  v.  Sacramento 
ValUy  B,  Co..  14  Cal.  887,  73  Am.  Dec.  656, 
and  Henry  v.  Southern  P.  RCo,,  50  Cal.  176. 
For  our  purpose  it  is  not  necessary  to  enter 
into  a  prolonged  investigation  to  determine 
why  this  evidence  of  the  expert  strengthened 
plaintiff's  case.  But,  taking  the  converse  of 
the  proposition,  let  us  assume  that  defend- 
ant's engine  was  a  perfect  engine,  properly 
equipped  and  properly  run,  and  that,  not- 
withstanding such  conditions,  it  would  ordi- 
narily when  in  use  throw  out  sparks  of  fire, 
leaving  in  its  wake,  as  it  passed  through  the 
country,  property  destroyed  and  possibly 
livfu)  lost.  Certainly,  this  could  hardly  tie 
tolerated  in  law.    Hence  we  /ail  to  fully  ap- 


preciate the  importance  of  this  line  of  evi- 
dence. Such  conduct  upon  the  part  of  a 
railroad  company  would  render  it  guilty  of 
the  commission  cf  a  nuisance,  and  liable 
in  damages  for  property  destroyed.  Cer- 
tainly, it  is  no  answer  to  such  a  condition 
of  things  to  say  that  the  legislative  grant  to 
the  corporation  to  do  business  with  the  aid 
of  steam  locomotives  carries  with  it  the  right 
to  destroy  the  property  of  adjoining  owners ; 
but,  rather,  we  must  assume  that  the  grant 
was  made  only  after  a  prior  determination  by 
the  same  legislative  power  that  a  perfect 
locomotive  engine,  properly  equipped  and 
properly  run.  will  not  ordinarily  throw  out 
sufficient  sparks  to  destroy  adjoining  prop- 
erty. It  is  only  upon  such  a  theory  Uiat  tne 
right  to  do  business  by  the  use  of  this  char- 
acter of  implement  was  ever  granted ;  and 
hence  we  again  say  that  it  may  be  considered 
doubtful  if  this  class  of  evidence  strengthens 
the  plaintiff's  case ;  for  it  is  but  proving,  as 
a  fact,  something  of  which  the  courts  and 
possibly  all  the  world  take  full  notice. 

In  the  case  at  bar,  following  the  lines 
marked  out  by  the  cases  last  cited,  re- 
spondents placed  before  the  court  expert  evi- 
dence to  the  effect  that,  \f  the  correct  process 
of  manufacturing  and  handling  dynamite  was 


person  also  In  his  employ,  it  most  be  shown  that 
the  latter  was  placed  by  the  master  In  such  a  posi- 
tion of  trust  and  authority  as  to  be  fairly  con- 
Bidered  as  a  representaUve  in  the  e^tahllshnieDt,  it 
not  beinir  shown  that  the  fellow  servant  filled  any 
other  position  in  relatiOD  to  the  plaintiff  than  that 
of  a  fellow  workman. 

In  the  case  of  Flllo  v.  Jonep^  2  Abb.  App.  Deo. 
121  (IMS),  action  was  brought  under  the  statute  for 
damaRes  for  the  death  of  ihe  deceased,  which 
reenlted  from  the  explosion  of  fireworks  on  the 
premises  of  defendant,  who  Fas  a  dealer  in  gun- 
powder and  flreworlcs,  the  testimony  showing  that 
amooff  the  articles  so  kept  by  defendant  were 
oolored  signal  liffhrs,  the  keepinjr  of  which  an  or. 
dlnanoe  of  the  corporation  prohibited  on  account 
of  the  danger  to  life  and  property.  It  was  not 
claimed  by  the  plaintiff  that  the  keepinir  and  stor- 
Incrof  thd  fireworks  in  contravention  of  the  city 
ordinance  was  for  that  reason  alone  such  an  unlaw- 
ful act  as  to  bring  the  case  within  the  statute  au- 
thorizinff  a  recovery,  and  the  court  therefore  held 
that,  before  a  recovery  could  be  had,  it  was  neces- 
sary to  show,  either  that  the  defendant  was  guilty 
of  negliirenoe  In  the  mode  of  keeping  and  storing 
or  handling  of  the  articles,  or  that  such  keeping 
and  storing  were  of  themselves  an  unlawful  act  at 
common  law,  because  a  common  nuisance  dan- 
gerous to  human  life. 

Where  in  railroad  construction  the  oontractors, 
with  the  consent  of  the  company,  subcontracted 
the  rock  excavation  to  a  third  party,  the  under- 
standing being  that  the  rock  was  to  be  removed  by 
blasting  with  nltro-glycerloe,  and  negligence  was 
cliarged  in  the  use  of  such  material  on  the  premises 
owned  by  the  company,  the  party  mjured  being 
an  employ^  of  the  subcontractor,  selected  by  him  to 
take  charge  of  the  nltro-glyoerlDe  used  In  the 
works,  the  facts  showed  that  after  the  subletting 
of  the  contract  permission  was  granted  by  the 
engineer  of  the  defendant  company  for  tbe  erect- 
ing of  a  magazine  for  the  storage  of  oil  necessary 
for  executing  the  work;  that  the  contract  with  tbe 
original  contractor  stipulated  that  he  should  not 
be  at  liberty  to  sublet  without  consent,  and  that  no 
•uboontraot  should  relieve  him  from  UablUtieB 
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under  the  oontraot;  and  that  competent  foremen, 
workmen,  and  experienced  mechanics  were  to  be 
employed;  but  tt  was  not  shown  that  these  provi- 
sions were  incorporated  in  the  contract  with  the 
subcontractor;  and  it  was  also  shown  that  the  mag- 
azine, as  located  when  used  for  the  storage  of  nitro- 
glycerine, was  a  public  nuisance,  and  that  the 
engineer  of  the  company  was  its  agent  in  consent- 
ing to  such  use;  that  tbe  party  employed  to  super- 
intend such  storage  was  an  Improper  person.  The 
liability  of  the  company  was  sought  to  be  placed 
on  two  grounds:  First,  that  the  person  so  employed . 
was  its  servant;  and,  second,  that  the  Injury  re- 
sulted from  tbe  nuisance  maintained  upon  the 
land  with  the  company*s  consent  The  court  held 
that  such  party  was  not  the  servant  of  the  com- 
pany, and  that  therefore  the  company  could  not 
be  held  liable  for  injuries  resulting  from  his  negli- 
gence. Cuff  V.  Newark  ft  N.  Y.  R.  Co.  86  N.  J.  L. 
17, 10  Am.  Rep.  805  (1870). 

So,  In  Weed  v.  fiamey,  46  N.  T.  8i4, 6  Am«  Bep.  96 
(1871),  where  action  was  brought  to  recover  com- 
pensation for  merchandise  destroyed  by  the  ex- 
plosion of  a  package  of  nitros;Iycerine  while  such 
pacltage  was  in  the  defendants*  warehouse,  the 
nitro-glycerine  being  artfully  concealed  so  that 
the  contents  of  the  package  were  not  known  to 
the  defendants,  who  were  warehousemen  and  gen- 
eral carriers.  The  goods  were  shipped  C.  O.  D.  and 
tho  consignee  was  notified  from  time  to  time  of 
their  presence  and  requested  to  remove  them, 
which  he  promised  but  failed  to  do,  and  the  court 
held  the  defendants  not  liable,  being  considered  as 
warehousemen,  and  not  as  common  carriers. 

Again,  in  Abrahams  v.  California  Powder  Works 
(N.  M.)  8  L.  B.  A.  878  (1880).  where  compensation 
was  dalmed  for  injuries  to  plaintilTs  building 
caused  by  an  explosion  of  powder  stored  in  a  pow- 
der house  erected  and  maintained  by  the  defend- 
ants, it  was  held  that  the  ownership  of  gunpowder 
which  had  been  sent  for  sale  on  commiBSion  did 
not  render  the  owners  liable  for  an  explosion 
which  occurred  whUe  the  powder  was  in  the  hands 
of  the  consignees. 

And  where  an  agreement  between  a  railroad 
company  and  its  contractor  for  the  oonstructinn 
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carefally  carried  oat,  an  explosion  would  not 
occnr.  Tliis  evidence  is  stronger  than  in 
the  smokestack  cases,  for  here  it  declares  as 
a  certainty  what  there  is  only  stated  to  be  the 
probable  or  ordinary  result :  but,  be  that  as 
It  may,  if  this  character  of  evidence  was 
relevant  and  material  in  the  smokestack 
cases,  it  is  equally  relevant  and  material 
here.  If  it  was  sufficient  there  to  complete 
and  perfect  a  prima'facie  case  of  negligence, 
it  is  ample  here  to  do  the  same.  Again,  if 
appellant  had  the  right,  under  the  laws  of  the 
state,  to  manufacture  dynamite  (which  is 
conceded) ,  and  if,  by  reason  of  the  existence 
of  such  riebt,  courts  may  assume  that,  if 
dynamite  Is  properly  handled  in  the  pro- 
cess of  manufacture,  explosions  will  not 
Drobably  occur,  then  respondents'  case  is 
doubly  proved,  for  here  we'have  not  only  the 

S resumption  of  the  existence  of  certain  con- 
itions,  but  the  evidence  of  witnesses  as  to 
the  existence  of  them. 

In  concluding  this  branch  of  the  case,  we 
can  only  reiterate  that  the  true  rule  appears 
to  be  found  in  section  60  of  Shearman  and 
Bedfleld  on  Negligence,  which  we  have 
already  auoted ;  and,  gauging  this  case  by 
the  test  mere  prescribed,  a  prima  facie  case 
of  negligence  was  establishea  by  respondents' 
evidence.    This  case  seems  to  dearly  come 


within  the  provisions  of  the  rule  there  de- 
clared. There  is  nothing  to  distinguish  it 
in  principle  from  the  army  of  cases  that  have 
been  held  to  come  directly  within  its  pro- 
visions. Appellant  was  engaged  in  the  manu- 
facture of  dynamite.  In  the  ordinary  couno 
of  things,  an  explosion  does  not  occur  in  such 
manufacture  if  proper  care  is  exercised.  An 
explosion  did  occur,  ergo,  the  real  cause  of 
the  explosion  being  unexplained,  it  is  proba- 
ble that  it  was  occasioned  by  a  lack  of  proper 
care.  The  loeic  is  unassailable,  and  the 
principle  of  Taw  of  presumptions  of  fact 
erected  thereon  is  as  sound  as  the  lo^c  upon 
which  it  is  based. 

3.  Questions  of  negligence  in  the  storage 
of  the  gunpowder  become  unnecessary  to  con- 
sider, owing  to  our  views  upon  the  main 
auestion  discussed.  Neither  do  we  find  any- 
ling  in  the  record,  bearing  upon  the  measure 
or  amount  of  damages  declared  and  decreed 
by  the  court,  demanding  a  new  trial  of  the 
case. 

For  the  foregoing  reasons,  th$  judgment  and 
order  are  affla^ned. 

We  concur : ;  Van  Fleet,  J.;  HarrieoB» 


Rehearing  denied. 


of  a  Tallroad  contained  a  clause  for  the  storage  of 
nitro-glyoerine  necessary  for  the  operatioDs  of 
blasting  in  the  construction  of  such  works,  and  the 
evidence  showed  that  at  the  time  of  the  accident 
oil  belonging  to  third  parties  had  been  stored 
upon  such  premises  without  the  knowledge  or 
consenttof  the  company  or  of  the  contractors,— tbe 
court  held  that  the  company  was  not  liable  for 
injuries  sustained  by  an  explosion  occasioned  in 
filling  an  order  for  the  sale  of  the  oil  so  wrongfully 
stored  upon  the  premises.  CnlT  v.  Newark  &  N.  Y. 
B.Gasu3)rcL 

In  Slayton  v.  Fremont,  B.  &  M.  Y.  B.  Go.,  40  Neb. 
840  (18M),  the  evidence  showed  that  the  company 
had  torpedoes,  necessary  to  the  operation  of  its 
road,  deposited  and  kept  in  an  untenanted  section- 
house,  the  doors  and  windows  of  which  were  se- 
curely fastened,  access  to  the  bulldlug  and  the 
removal  or  the  torpedoes  being  effected  by  ohQ- 
dren  openlog  the  windows,  in  consequence  of 
which  an  explosion  occurred  causing  injury.  The 
court  held  the  defendant  not  liable,  and  that  the 
court  below  should  have  directed  a  verdict  for  de- 
fendant, there  being  no  evidence  to  support  the 
action. 

Again,  in  Foley  v.  Chicago  &  N.  W.  B.  Go.,  4B  Mich. 
ftSS,  tf  Am.  Bep.  tfl  (1882),  where  the  negligence 
charged  against  the  defendant  was  the  sending  of 
the  plaintiff^  intestate  Into  the  vicinity  of  a  dan- 
gerous explosive,  nitro-glycerine,  received  fSr  the 
purpose  of  being  switched  over  Its  track,  without 
informing  or  cautioning  him  of  the  danger,  the 
company  was  held  not  liable.  Inasmuch  as  it  had  a 
right  to  assume  that  due  care  had  been  exercised  in 
packing  the  substance  in  question,  the  loading  of 
the  cars  being  performed  by  the  manufacturer's 
own  servants,  the  intestate's  only  duty  being  to 
see  that  the  car  in  question  was  properly  switched, 
the  switchman  exercising  no  control  over  the 
action  of  the  parties,  and  having  a  general  knowl- 
edge of  the  character  of  the  article. 

So,  In  Walker  v.  Chicago,  B.  L  ft  P.  B.  Co.,  71  Iowa, 
668  (1887),  where  damages  to  plaintifTs  building 
were  caused  by  the  explosion  of  gunpowder  in  a 
box  car  standing  on  a  side  track  In  the  freight  yard 
89  L.  R.  A. 


of  the  defendant  company,  and  the  facts  shewed 
that  the  same  had  been  received  for  transpoitatioa 
by  the  company,  which  had  tendered  it  to  another 
railroad  company  to  be  conveyed  over  its  line  to  Its 
destination,  but.  the  latter  company  refusing  to  re- 
ceive It,  the  defendant  company  placed  It  upon  its 
own  side  track  to  await  orders  as  to  its  future  dis- 
position, the  fire  occurring  after  it  had  remained 
on  the  track  for  about  twenty-fOur  hours,  the  de- 
fendant using  aU  diligence  to  extinguish  the  fire,— 
the  court  held  that  the  facts  disclosed  no  sufScient 
ground  for  action  against  the  company,  there 
being  no  evidence  of  negligence  in  storing  the  car, 
the  relation  between  the  parties  not  being  such 
that  the  law  would  presume  negligence  in  the  de- 
fendant by  the  mere  fact  that  the  plaintifTs  prop- 
erty was  injured. 

In  Socola  v.  Chess-Carley  Co.,  89  La.  Ann.  844 
(1887),  the  fire  originated  in  a  warehouse  adjoining 
the  plaintifTs  mill,  a  barrel  of  petroleum  oil  or 
fluid  used  for  Illuminating  purposes  in  the  mill 
being  stored  In  such  warehouse.  The  facts  showed 
that  the  mill  employes  wereengagedafter  midnigfat 
in  drawing  oil  from  the  barrel,  when  the  explosioo 
occurred.  The  plaintiff's  contention  was  that  the 
defendant  was  responsit>le  for  the  reason  that 
the  order  sent  to  defendant  was  for  a  barrel  of 
puroline,  a  burning  fluid  which  could  be  used  for 
Illuminating  purposes  with  safety,  and  that  in- 
stead the  defendant  shipped  a  barrel  of  gasoline,  a 
dangerous  fluid,  plaintiff  alleging  fraud  of  the  de- 
fendant in  causing  the  barrel  to  be  branded  as 
**purol1ne,**  and  purposely  omitting  to  mark  ii'^dan- 
gerous  and  explosive,**  through  which  deception 
plaintiff  was  barred  from  suing  or  recovering  upon 
his  insurance  policy.  The  court  held  with  respect 
to  the  fraudulent  imposition  or  deception  that  the 
defendant  was  not  guilty,  the  difference  between 
the  articles  being  hardly  perceptible,  the  package 
containing  the  stamp  **explosive  and  dangerous,"* 
as  required  by  the  Act  of  1877,  under  the  author- 
ity of  the  state  itself,  and  that  the  plaintiff*S  firs 
was  occasioned  by  the  negligent  act  of  his  servant 


GooDLOB  Y.  Memphis  A  C.  R.  Co. 


ALABAMA  SUPREME  COURT. 


J.  C.  GOODLOE,  Appt^ 

«. 

MEMPHIS  A  CHARLESTON  R  CO. 


(. 


.) 


A  railroftd  company  is  n<»t  liable  for  Inr 
Jorftes  reeelTed  bjr  &  yicmgftr  from  an 
aooideotal  blow  by  one  of  its  employ^  while 
making  a  playful  attempt  to  strike  another  em- 
ploy6,  as  the  act  is  not  within  the  Une  of  his  em- 
ployment. 

(Junel9.180S.) 

APPEAL  by  plaintiff  from  a  Jadsment  of 
the  Circuit  Court  for  Colbert  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
coyer  damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  a  serv- 
ant for  whose  conduct  defendant  was  re- 
sponsible.   AJfirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mewn,  Jackson  &  Bawtelle  and  Jo- 
seph H.  Nathan  for  appellant. 

Mewn.  Humesy  Shelxejr  A  8peake»  for 
apperee: 

The  liability  of  the  master  for  intentional 
acts  which  constitute  legal  wrongs  can  only 
arise  when  that  which  is  done  is  within  the 
real  or  apparent  scope  of  the  master's  business. 
It  does  not  arise  when  the  servant  has  stepped 
aside  from  bis  employment  to  commit  a  tort 
which  the  master  neither  directed  in  fact  nor 
could  be  supposed  from  the  nature  of  his  em- 
ployment to  have  authorized  or  expected  his 
servant  to  da 

Cooley,  Torts,  p.  586;  Oroeker  v.  Neu>  Lot^ 
don,  W.  dP.RUo.24  Conn.  249;  Wright  v. 
Wilcox,  19  Wend.  848, 82  Am.  Dec.  607;  PitU- 
kurg.  A,  dk  M,  Pan.  R,  Co.  v.  Donahue,  70  Pa. 
119;  Bounds  v.  Delaware,  L.  A  W.  B.  Co,  64 
N.  Y.  129,  21  Am.  Rep.  697;  Wood,  Mast  & 
8.  680.  681;  BoaneviUe  dt  0,  B  Co.  v.  Baum, 
26  Ind.  70. 

If  a  servant  wholly  for  a  purpose  of  his  own, 
disregarding  the  object  for  which  he  is  em- 

gloved,  and  not  intending  by  his  act  to  execute 
>,  does  an  injury  to  another  within  the  scope 
of  his  employment,  the  master  is  not  liable. 

Cooley,  Torts.  637,  note. 

The  master  is  not  liable  for  the  tortious  acts 
of  a  servant  unless  done  within  the  scope  and 
lan^e  of  his  employment 

Oilliam  v.  South  A  North  Ala,  ^  6b.  70  Ala. 
268;  MoHU  d  0.  B  Co.  v.  SmJIm,  100  Ala.  868. 

The  question  is,  "Can  the  act  be  fairly  and 
reasonablv  implied  as  one  authorized  to  be 
done  by  the  servant  In  the  master's  absence, 
and  in  the  given  emergency,  in  furtherance  of 
the  master's  business?* 

Birmingham  WmUr-  Wcrke  Co,  v.  HvJtibard.  86 
Ala.  179. 

Haralson*  J.,  delivered  the  opinion  of 
the  court: 
We  examine  the  single  question  presented 


NOTB.— As  to  Jlabttltiy  of  oaeiier  for  assaults  upon 
pasaeofren,  see  noCs  to  Bavls  v.  Hooglitelin  CNeU) 
14  L.  B.  A  787. 
29  L.  It  A. 


by  the  defense  and  alone  considered  by  the 
appellant, — that  the  defendant  is  not  guilty 
for  the  reason  that  the  injurv  complained  of 
was  not  inflicted  on  plaintiff  bv  the  defend- 
ant's servants  or  employes  while  they  were 
acting  within  the  range,  but  outside,  of  the 
authority  conferred  by  defendant  on  them. 
Other  errors  assigned  are  not  insisted  on  in 
the  argument  filed,  and  are  therefore  treated 
as  waived.  The  Question  presented  has  been 
well  considered  oy  this  and  many  other 
courts.  It  was  recentlv  before  us  in  the  case 
of  Lampkin  v.  Louiniue  dk  N,  B,  Co,  (Ala.) 
17  So.  Rep.  448,  in  which,  as  the  result  of 
the  authorities  there  cited,  it  was  stated,  as 
the  well-settled  rule,  that  the  carrier's  ob- 
ligation was  to  protect  its  passengers  against 
the  violence  and  insults  of  its  own  servants 
and  of  strangers  and^opassengers ;  that  a  con- 
tract exists  between  a  common  carrier  and  its 
passengers  to  use  all  reasonable  exertion  to 
protect  them  from  injury  from  fellow  passen- 
gers, and  its  agents  in  charge  of  the  train. 
In  an  earlier  case  it  was  said  that  ''the 
clearly  established  doctrine  now  is,  that  rail- 
road corporations  are  liable  for  all  acts  of 
wantonness,  rudeness,  or  force,  done  or 
caused  to  be  done  by  their  agents  or  employ^, 
if  done  in  and  about  the  business  or  duties 
assigned  to  them  by  the  corporation;  and 
the  rule  of  vindictive  or  punitive  damages 
against  such  corporations  for  abuse  by  their 
employ^  of  the  duties  and  powers  confided 
to  them  is  the  same  as  that  which  ap- 
plies to  natural  persons,  who  are  ruilty  of 
such  misconduct.  It  is  confined,  however, 
to  abuses  perpetrated  in  the  line  of  duties 
assigned  to  tnem,  and  does  not  extend  to 
any  tort,  wantonness,  or  wrongful  act  the  em- 
ploy te  may  commit  in  matters  not  connected 
with  the  service  of  the  railroad  corporation. 
In  the  line  of  their  assigned  duties,  they 
stand  in  the  place  of  the  corporation ;  without 
that  line,  the  corporation  is  bound  by  nothing 
they  may  do."  LouitviUe  dk  N.  JS.  Co.  v. 
Whitman,  79  Ala.  826.  The  same  principle 
had  been  differently  but  very  clearly  ex- 
pressed in  GilUam  v.  South  dk  North  Ala.  B 
Co.,  70  Ala.  268,— "that  if  the  employ^, 
while  actine  within  the  scope  of  the  au- 
thority of  the  employment,  do  an  act  in- 
jurious to  another,  either  through  negli- 
gence, wantonness,  or  intention,  then  for 
such  abuse  of  authority  conferred  upon  him, 
or  implied  in  his  employment,  the  master 
or  employer  is  responsible  in  damages  to 
the  person  thus  injured.      But  if  the  agent 

So  beyond  the  range  of  his  employment  or 
uties,  and  of  his  own  will  do  an  unlawful 
act  injurious  to  another,  the  agent  is  liable, 
but  the  master  is  not. "  The  principle  settled 
in  these  and  many  other  similar  adjudica- 
tions is  not  disputed,  but  its  application  to 
the  cases  as  they  occur  gives  rise  to  con- 
tinued disputations.  What  is  meant  by  the 
words,  "  while  acting  within  the  range  of 
the  authority  of  the  employment  of  the  serv- 
ant, "  is  made  the  ground  for  contention  in 
each  case.  But  that  seems,  also,  to  be  well 
settled  on  authority,  and  while  it  is  often  a 


See  also  39  L.  R.  A.  784;  43  L.  R.  A.  84. 
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matter  of  nice  adjuatmeDt  to  the  facts  of  a 
case,  it  has  been  made  clear  enough  not  to  be 
of  very  difficult  application.  It  is  said,  on 
the  point  under  consideration,  that  the  rule 
of  the  responsibility  of  the  master  for  the  acts 
of  his  servants  **  does  not  apply  simply  from 
the  circumstances  that  at  the  time  when  the 
injury  is  inflicted  the  person  inflicting  it  is 
in  the  employment  of  another ;  but  tmit,  in 
order  to  inake  the  nuuster  liable,  the  act  in- 
flicting the  injury  must  have  been  done  in 
pursuance  of  an  express  or  implied  authority 
to  do  it.  That  is,  it  must  be  an  act  which 
is  fairly  incident  to  the  employment ;  in  other 
words,  an  act  which  the  master  has  set  in 
motion.  .  .  .  And  generally,  where  the 
injury  results  from  the  execution  of  the  em- 
ployment the  master  is  liable."  2  Wood, 
Railway  Law,  %  816.  In  explanation  of  the 
rule,  this  court  long  ago  held,  as  the  result 
of  the  authorities  examined  and  cited,  that 
when  the  servant  is  in  the  performance  of  his 
master's  orders  or  authorized  acts,  and  in 
the  doing  thereof  conducts  himself  so  negli- 
gently or  unskillfullr  that  inlury  results 
to  another,  then  the  doctrine  of  retpondeat 
9up&rior  applies,  and  the  master  will  be  lia- 
ble in  an  action  on  the  case ;  but  that,  for  the 
acts  of  the  agent  willfully  and  intentionally 
done  without  the  command  and  authoriza- 
tion of  the  master,  the  servant,  and  not  the 
master,  is  liable ;  and  that  the  rule  has  no  ap- 
plication when  the  servant  actually  wills 
and  intends  the  injury,  or  steps  aside  from 
the  purpose  of  the  agencv  committed  to 
him,  ana  inflicts  an  independent  wronf?.  Oox 
V.  Kedhey,  36  Ala.  840,  76  Am.  Dec.  825. 
So,  we  find  it  held  that  where  a  slave,  being 
a  passenger  on  a  steamboat,  was  wounded  by 
a  gun  negligently  discharged  by  the  second 
engineer  of  the  boat,  the  captain,  in  an  action 
against  him  for  the  injury,  was  held  not  to 
be  liable,  because  the  discharge  of  the  gun 
by  the  engineer  was  not  an  act  done  in  the 
course  of  bis  employment,  or  in  the  discharge 
of  any  duty  connected  with  the  service.  Me- 
Clenaghan  v.  Broek,  6  Rich.  L.  17.  And 
where  a  servant  employed  to  light  fires  in  a 
house  liffhted  furz  and  straw  in  order  to 
clean  a  diimney  that  smoked,  and  the  house 
caaeht  fire  therefrom  and  was  destroyed,  it 
was  neld  that  the  act  of  cleaning  the  chimney 
in  the  nuuiner  stated  was  one  outside  the 
scope  of  her  employment,  and  the  master  was 
not  liable.  McKemsie  v.  McLeod,  10  Ring. 
885.  And  still  affain,  in  a  recent  case,  where 
an  employd,  being  behind  in  his  ac- 
counts, was  suspected  ot  setting  fire  to  the 
building  in  which  he  was  employed  in  order 
to  destroy  the  evidence  of  his  default,  we 
said  that  there  was  no  evidence  tending  to 
show  if  the  employ^  did  set  fire  to  the 
building,  that  it  was  a  negligent  act  of  his 
done  while  in  the  performance  of  his  duty ; 
and  that,  if  he  did  it  at  all,  it  was  his  own 
tortious,  wicked  act  done  outside  the  line 
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of  his  employment,  in  which  the  defendant 
did  not  participate,  or,  afterwards,  in  any 
manner  ratify,  and  for  which  it  was  not  in 
any  manner  responsible.  GoUim  v.  Alabama 
Q.  8,  R  Co,  (Ala.)  16  So.  Rep.  142. 

In  the  case  before  us  the  evidence  shows 
that  the  appellant  purchased  a  ticket  at 
Tuscumbia,  from  the  defendant 'company, 
to  go  as  a  passenger  on  its  train  to  his  home 
at  Barton,  and  tarried  in  the  waiting  room 
until  the  arrival  of  the  train,  when  he  left  the 
waiting  room,  went  on  the  platform  along  the 
side  of  the  train,  and  proceeded  to  the  point 
at  which  he  could  enter  the  passenger  coach, 
and,  when  near  the  entrance  of  the  coach,  as 
he  expressed  it,  he  **W8s  struck  against, 
quartering  on  his  back  and  shoulder  with 
such  force  as  to  knock  or  push  him  off  the 
platform  on  the  south  side  of  it,  and  fell  to 
the  ground  breaking  his  left  lee,  ^  etc.  Mc- 
Cormick,  a  witness  for  defencfant,  testified 
that  he  was  supervisor  of  the  middle  division 
of  the  defendant's  railroad,  from  Corinth  to 
Decatur,  and  was  goine  over  his  divi»ion  on 
the  train  which  plaintiff  was  about  to  enter 
when  he  was  hurt;  that  he  had  nothing  to 
do  with  the  train  as  an  employ^;  that  he 
had  gotten  off  on  its  arrival,  and  gone  to  the 
train  despatcher's'  office  to  see  if  he  had  any 
message  for  him,  and  on  his  return  he  found 
Mr.  Porterfield,  the  roadmaster  of  defendant, 
and  Mr.  Jones,  the  sleeping-car  conductor, 
in  conversation  with  eacn  other  on  the  plat- 
form. Mr.  Porterfield  asked  witness  if  he 
had  ever  met  Mr.  Jones,  to  which  witness 
made  a  playful  remark,  to  the  effect  that  he 
did  not  want  to  know  him,  at  the  same  time 
making  a  lick  at  him  with  his  hand,  when 
Jones  threw  up  his  hand,  as  if  to  ward  off  the 
blow,  and  knocked  or  pushed  witness  against 
the  plaintiff,  which  caused  him  to  fall  off 
the  platform,  and  injure  himself.  Jones,  the 
Pullman  conductor,  gave  substantially  the 
same  account  of  the  transaction.  There  was 
no  evidence  that  either  had  ill  will  towards 

Slaintiff  or  intended  to  do  him  any  harm. 
IcCormick  knew  him  well  and  was  friendly 
with  him,  and  Jones  did  not  know  him  at 
all.  The  evidence  also  shows  that  Mc- 
Cormick  and  Jones  were  friends,  and  what 
occurred  between  them  was  in  spork  What 
these  parties  did  to  cause  plaintiff's  iniury 
was  not  in  the  line  of  their  respective  engage- 
ments, or  that  of  either  of  them,  to  their  em- 
ployer ;  it  was  not  fairly  incidental  to  their 
employment;  it  was  not  done  in  pursuance 
of  an  express  or  implied  authority  from  the 
master  to  do  it ;  it  was  the  result  of  the  con- 
duct of  these  employee,  who^  in  the  com- 
mission of  the  injurious  act,  however  in- 
nocently done,  had  stepped  aside  from  the 
purposes  of  the  agency  conunitted  to  them, 
and  inflicted  an  independent  wrons  on  the 
plaintiff;  and  they,  if  anybody,  ana  not  the 
defendant  company,  are  liable  for  it, 
JJllrmetL 
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John  H.  DBNNI8,  Jj^.. 
W.  H.  OAUGHLIN,  Betpt. 
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!•  Only"  «rrors  of  whieh  tbe  arppellaAt 

lypmplfttrir  oan  bo  oomldeied  on  appMl  In  a 
contested  election  onte. 
8*  AsUffhtljrUliirredspotorermsareoii 
&  ballot*  made  to  oorreet  &  mistake,  and 

not  Indicating  an  intention  to  identify  the  ballot, 
or  a  illflrht  peneU  mark  made  by  mistake,  or  a  to- 
baooo  itain,  wUl  not  avoid  the  ballot  under  the 
Ballot  Law,  section  M,  providing  that  any  ballot 
on  irtaich  appear  marks  written  oi*  printed  ez- 
oept  as  provided  shall  not  be  counted. 
8.  A  blurred  spot  plainly  made  on  a 
ballot*  which  ml^ht  have  been  made 
for  Identllleatlon*  or  a  oroes  not  opposite  the 
name  of  any  candidate,  or  a  number  of  crosses  in 
! a  bunch,  or  a  mark  which  is  not  a  cross,  or  the 
use  of  a  blue  lead  pencil,  is  ground  Cor  rejecting 
the  ballot  under  Ballot  Law,  section  SS,  pro- 
viding that  the  ballot  shall  be  marked  with  a 
aoss  after  the  names  of  the  persons  for  whom 
the  elector  votes,  in  black  pencil,  and  that  any 
marks  except  as  provided  in  the  act  shall  inval- 
idate the  ballot. 

(September  tt,  180Bw) 

APPEAL  by  plalntiil  from  a  Judgment  of 
the  District  Court  for  Washoe  County  fai 
favor  of  defendant  in  an  action  brought  to  con- 
test defendant's  election  to  the  office  of  aherifP 
of  Washoe  County.    Bever»ed. 
The  facts  are  stated  in  the  opinion. 
Jfr.  T.  E.  Haydon  for  appellant. 
Meurs.  Torreyeon  *  Snmmerlleld  for 
respondent. 

Belknapt  /.,  delivered  the  opinion  of  the 
eourt: 

This  is  a  contest  brought  by  John  H.  Den- 
nis, an  elector  of  Washoe  county,  against  the 
respondent,  to  determine  whether  John  Hayes 
or  W.  H.  Caughlin  is  legally  entitled  to  the 
office  of  sheriff  of  Washoe  county.  Accord- 
ing to  the  official  returns,  respondent  re- 
ceived the  highest  number  of  votes  and  was 
declared  elected  by  the  board  of  canvassers. 
At  the  trial  it  was  stipulated  that  all  returns 
and  all  ballots  of  each  and  every  precinct  in 
the  countv  should  be  examined  and  consid- 
ered, and  legal  ballots  counted  for  whom 
cast,  and  under  this  stipulation  the  trial  was 
had.     Respondent  recovered  judgment. 

One  of  the  first  questions  to  be  determined 
is  whether  we  can  review  all  tibe  rulines  of 
the  district  court  or  only  such  as  have  been 
assigned  as  error  by  the  appellant  It  has 
frequently  been  decided  that  a  party  who 
has  not  appealed  from  a  judgment  cannot, 
on  an  appeal  by  the  opposite  party,  obtain 
a  review  of  the  mlings  of  the  court  against 
him.     In  Dougherty  v.  Binaric,  47  Cal.  9, 


Nora.— For  distinffulshlnff  marks  on  baUots,  see 
also  Tebbe  ▼.  Smith  (ObL)  unU,  078;,  and  cases  dted 
in  foutoote  thereta 
29L.R.A. 

Spft  nl«o  .SO  L.  R.  A.  227.  354:  34  L.R.  A.  45. 


the  plainti£F  ofTered  to  dismiss  the  action  as 
to  one  of  the  defendants,  who  objected,  and 
the  court  thereupon  denied  the  motion  to 
dismiss,  the  plaintiff  excepting.  Said  the 
court :  "But  he  cannot  avail  himself  of  his 
exception  on  this  appeal.  Havlns  submitted 
to  the  judgment,  and  prosecuted  no  appeal 
from  it,  he  cannot,  on  an  appeal  by  the  de- 
fendants, review  the  rulings  of  the  court 
which  he  claims  are  to  his  orejudice."  Ma- 
her  ▼.  Swift,  14  Nev.  824;"if<?r«»  v.  Bwift, 
15  Nev.  215;  Nubm  v.  Ohiihaim,  16  Kev. 
40. 

Again,  in  Wkittam  y.  Zaharik  (Iowa)  69 
N.  W.  Rep.  57,  the  supreme  court  of  Iowa 
said,  in  an  election  contest  case :  **  The  appel- 
lee complains  that  ballots  similar  in  marxing 
to  some  of  those  we  hold  should  have  been 
excluded  were  offered  by  the  contestant,  and 
counted  for  him,  but,  as  the  incumbent  does 
not  appeal,  we  cannot  determine  the  question 
he  thus  presents."  Our  conclusion  is  that 
only  such  errors  as  the  appellant  complains 
of  can  be  considered  upon  this  appeal. 

The  errors  assigned  by  the  appellant  em- 
brace the  rulings  of  the  district  court  upon 
thirty-two  ballots.  These  rulinioi  involve  a 
construction  of  the  Statute  of  1891  generally 
known  as  the  **  Austral ian  Ballot  Law. "  The 
provisions  of  the  statute  relating  to  the  prep- 
aration of  the  ballot  by  Uie  elector,  and  iti 
rejection  in  certain  cases,  aro  as  follows : 

**  Sec.  30.  On  receiving  this  ballot  the  voter 
shall  immediately  retire  alone  to  one  of  the 
places,  booths,  or  compartments.  He  shall 
prepare  his  ballot  bv  marking  a  cross  or  x 
after  the  name  of  the  persons  for  whom  he 
intends  to  vote  for  each  office.  In  case  of  a 
constitutional  amendment  or  other  question 
submitted  to  the  voters,  the  cross  or  X  shall 
be  placed  after  the  answer  which  he  desires 
to  give.  Such  marking  shall  be  done  only 
with  a  black  lead  pencil.  Before  leaving: 
the  booth  or  compartment  the  voter  shall  fol3 
his  ballot  in  such  a  manner  that  the  water- 
mark and  the  number  of  the  ballot  shall  ap- 
pear  on  the  outside,  without  exposing  the 
marks  upon  the  ballots,  and  shall  keep  it  so 
folded  until  he  has  voted.  Having  folded 
his  ballot,  the  voter  shall  deliver  ft  to  the 
inspector,  who  shall  announce  the  name  of 
the  voter  and  the  number  of  his  ballot.  The 
clerk  havinff  the  registry  list  in  his  charge, 
if  he  finds  the  numrar  to  agree  with  the  num- 
ber of  the  ballot  delivered  to  the  voter,  shall 
repeat  the  name  and  number,  and  shall  mark 
opposite  the  name  the  word  'Voted.*  The 
inspector  shall  then  separate  the  strip  hear- 
ing the  number  from  the  ballot,  and  shall  de- 
posit the  ballot  in  the  ballot  box.  Said 
strip  and  number  shall  be  immediately  de- 
stroyed. " 

''Sec.  25.  In  counting  the  votes  any  ballot 
not  bearing  the  water-mark,  as  provided  in 
this  act,  shall  not  be  counted,  but  such  bal- 
lot must  be  preserved  and  returned  with  the 
other  ballots.  When  a  voter  marks  more 
names  than  there  are  persons  to  be  elected  to 
an  office,  or  if  for  any  reason  it  is  impossible 
to  determine  the  voter's  choice  for  any  office, 
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his  vote  for  such  office  shall  not  be  counted. 
Any  ballot  upon  which  appear  names,  words, 
or  marks  written  or  printed,  except  as  in  this 
act  provided,  shall  not  be  counted." 

Statutes  more  or  less  similar  in  their  na 
ture  have  been  adopted  in  many  of  our  sister 
states,  and  a  reference  to  some  will  aid  in  the 
construction  to  be  placed  upon  our  law.  In 
Be  Vote  Marks,  17  R.  I.  812,  the  supreme 
court  of  Rhode  Island  said :  *^  A  cross  is  the 
only  mark  authorized  by  the  statute  to  be 
used  to  designate  the  pei^n  voted  for,  and  it 
is  only  by  K>rce  of  the  statute  that  it  gets 
its  significance  for  that  purpose.  If  another 
mark  be  used,  there  is  nothing  to  certify  its 
meaning.  It  might  be  conjectured  that  it 
was  used  inadvertently,  instead  of  a  cross, 
but  in  our  opinion  such  a  conjecture  would 
not  justify  the  counting  of  it.  The  statute 
declares:  'No  voter  shall  place  any  mark 
upon  his  ballot  by  which  it  may  be  after- 
wards identified  as  the  one  voted  by  him.* 
If  marks  other  than  crosses  were  counted  they 
might  be  used  both  to  answer  the  purpose  of 
crosses  and  to  identify  the  ballots. "  In  Whit- 
tarn  ▼.  ZdhoHk  (Iowa)  59  N.  W.  Rep.  57, 
in  considering  a  law  of  this  nature  adopted 
in  Iowa,  the  court  said:  ''It  is  not  practi- 
cably to  adopt  a  rule  in  regard  to  identify- 
ing marks  which  would  be  applicable  in  all 
cases.  It  will  not  do  to  say  that  all  ballots 
which  bear  marks  not  authorized  by  law 
should  be  rejected.  All  voters  are  not  alike 
skillful  in  marking.  Some  are  not  accus- 
tomed to  using  a  pen  or  pencil,  and  may 
place  some  slight  mark  on  the  ballot  inadver- 
tently, or  a  cross  first  made  may  be  clumsily 
retraced.  It  is  evident  that  in  such  cases, 
and  in  others  where  the  unauthorized  mark 
is  not  of  a  character  to  be  used  readily  for 
the  purpose  of  identification,  the  ballots 
should  be  counted,  but  where  the  unauthor- 
ized marks  are  made  deliberately,  and  may 
be  used  as  a  means  of  identifying  the  ballot, 
it  should  be  rejected."  In  Indiana  it  was 
provided  that  we  voter  should  indicate  his 
choice  bv  stamping  a  certain  square  opposite 
the  canaidate's  name,  and,  if  he  desired  to 
vote  for  all  candidates  of  one  party,  should 
place  the  stamp  on  the  square  preceding  the 
party  designation.  The  court  held  thai  the 
provision  concerning  the  use  of  the  stamp 
was  mandatory,  the  stamping  of  the  square 
being  the  only  method  prescribed  by  which 
the  voter  can  indicate  his  choice.  The  stat- 
ute was  amended  at  the  next  session  of  the 
legislature  so  that  a  stamp  placed  upon  a 
ballot,  which  does  not  touch  a  square  thereon, 
was  declared  to  be  a  distinguishing  mark, 
and  was  not  to  be  counted.  The  court  said : 
"This  amendment  was  intended,  we  think,  to 
make  certain  that  which,  prior  to  its  passage, 
was  left  in  some  measure  to  construction,  but 
it  only  makes  certain  that  which  was  intended 
by  the  legislature  when  it  passed  the  original 
section."  Partfin  v.  Wimberg,  180  Ind.  561, 
15  L.  R.  A.  776.  In  Maine  the  statute  pro- 
vides that  ""the  voter  shall  prepare  his  ballot 
by  marking  on  the  appropriate  margin  or 
place  a  (X)  as  follows:  He  may  place  such 
mark  opposite  the  name  of  a  party' or  politi- 
cal designation ;  or  he  may  place  such  mark 
opposite  the  name  of  the  individual  candi- 
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dates  ot  his  choice  for  each  offica  to  be  filled. " 
Me.  Stat.  1891,  chap.  102,  §  24.  The  court 
said  of  this  provision :  **  Its  distinguishing 
feature  is  its  careful  provision  for  a  secret 
ballot.  The  leading  purpose  of  it  whs  to 
give  the  elector  an  opportunity  to  cast  his 
vote  in  such  a  manner  that  no  other  person 
would  know  for  what  candidates  he  voted, 
and  thus  to  protect  him  against  all  improper 
influences  and  enable  him  to  enjojr  absolute 
freedom  from  restraint  and  entire  independ- 
ence in  the  expression  of  his  choice.  .  .  . 
If  it  be  conc^ed  that  the  intention  of  the 
voter  may  be  correctly  inferred  from  the  maik 
actually  made  bv  him  in  each  of  these  in- 
stances, it  is  still  a  fatal  objection  to  the 
ballot  that  such  an  irregular  and  unauthor- 
ized mode  of  marking  it  might  readily  be, 
and  probably  would  be,  agreed  upon*  with 
the  voter  as  a  distinguishing  mark  to  iden- 
tify the  ballot  cast  by  him  whenever  identi- 
flcation  was  desired.  Such  a  palpable  dis- 
regard of  the  plain  requirements  of  the  act 
strikes  at  the  root  of  the  secret^hallot  sys- 
tem."   Ourran  v.  Clayton,  86  Me.  42. 

These  decisions  show  that  the  only  way 
the  voter  can  indicate  his  choice  is  by  a  cross 
or  X  used  in   the   manner  required  by  the 
statute.    The  statute  of  this  state  is  less  lib- 
eral in  its  terms  than  those  of  the  other  states, 
and  if  its  provisions  relating  to  ''marks,* 
in  the  twenty -sixth  section  of  the  act,  are  to 
be  literally  enforced,  many  voters  would  be 
disfranchised.     This  section  provides  that 
any  names,  words,  or  marks,  except  as  in 
the  act  provided,  shall  invalidate  the  ballot. 
Under  the  terms  of  the  statute,  any  mark, 
although  innocently  or  accidentally  made, 
would  come   within   its  provisions.      The 
evils  against  which  the  statute  was  directed 
were  bribery  and  intimidation,  and  to  repress 
these  the  secret  ballot  was  adopted.    Its  aim 
was  that  the  ballot  should  not  disclose  by 
whom  it  was  cast,  and  for  this  reason  all  of 
the  means  by  which  it  may  be  identified 
were  interdicted.      Courts  uiould  construe 
statutes  with  such  liberality,  if  practicable, 
as  to  advance  the  object  and  correct  the  evils 
which  the  legislature  had  in  view.     A  marie 
satisfactorily  appearing  to  have  been  in- 
advertently or  accidentally  made,  and  not 
for  an  evil  purpose,  is  not  within  the  mean- 
ing of  the  statute,  and  should  not  be  con- 
strued as  an  identifying  or  distinguishing 
mark ;  and  we  think  the  statute  would  be 
read  as  if  this  qualification  were  attached  to 
it.    Adopting  (his  view,  a  ballot  written  bv 
a  hand  unaccustomed  to  the  use  of  a  pencil, 
or  awkwardness  in  its  use,  or  carelessness, 
or  an  apparent  attempt  to  retrace  a  clumsily 
made  cross  X*  or  an  effort  to  make  it  mors 
certain,   and  in  doing  se  employing  more 
lines  than  are  necessary  to  properly  make  a 
cross,  or  a  slightly  blurred  spot  to  correct  a 
mistake,  not  indicating  an  intention  to  iden- 
tify the  ballot,  or  a  slight  erasure  for  the 
same  purpose,  or  cross  made  when  the  ballot 
paper  was  defective,  and  to  avoid  the  defect, 
and  make  the  vote  more  certain,  a  seoond 
cross  was  made,  or  a  slight  pencil  mark, 
clearly  made  by  accident,  and  not  design, 
or  a  stain  of  tobacco,— will  not  avoid  the 
ballot. 
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There  are  fifteen  balloti  numbered  as  fol- 
lows: 45,  49,  50,  78,  68.  78,  74,  58,  27,  72, 
59,  75,  40,  80,  66,  to  which  these  objections 
were  made,  and  we  think  that  all  of  them 
ahould  be  counted  for  the  appellant.  But 
blurred  spots,  plainly  made  by  a  lead  pen- 
cil, which  may  have  been  made  for  the  pur- 
pose of  canceling  a  cross,  but  which  might 
have  been  made  also  for  identification,  or  a 
cross  not  opposite  the  name  of  any  candidate, 
or  two  or  more  crosses  instead  of  one,  or  a 
number  of  crosses  in  a  bunch,  or  a  mark  not 
a  cross,  or  the  use  of  a  blue  lead  pencil  in- 
stead of  a  black  one,  or  a  straight  line, 
thus, ,  over  the  word  **  No,  *^  or  writ- 
ing a  word  instead  of  employing  a  cross,  —are 
grounds  for  rejecting  the  ballot.  There  are 
seTcnteen  ballots  to  which  these  objections 
apply,  and  we  think  the  court  properly  re- 
jected them.  These  ballots  were  numbered 
as  follows:  80,  89,  44,  69,  88.  88,  60(,  71, 
41.  48,  66f,  87,  52.  85,  54.  57,  77.  The  dis- 
trict court  found  that  Hayes  was  entitled  to 
558  votes,  and  Caughlin  561.  Adding  to 
Hayes'  vote  the  fifteen  votes  that  we  have 
found  for  him  changes  the  result  of  the  elec- 
tion. 

Similar  motions  were  made  in  this  case  as 
those  in  Biickner  ▼.  Lynip,  22  Nev.  — ,  and 
upon  the  authority  of  that  case  the  motions 
are  dismissed. 

Judgment  rec&ned  and  cause  remanded  for 
a  new  trial. 

BoimSlleld*  J.^  concurs. 

Bi|pelow»  Oh.  J.,  concurring: 
As  neld  in  Buekner  v.  Lf/nip,  22  Ney.  -^, 
the  spirit  and  purpose  of  the  ballot  law  were 
to  exclude  only  ballots  bearing  diiitinguish- 
.  ing  names,  words,  or  marks,  and  not  those 
where  it  satisfactorily  appears  that  the  marks 
were  not  intended  for  distinguishing  marks, 
and  were  not  placed  thereon  with  the  knowl- 
edge or  consent  of  the  voter.  Doubtless,  in 
the  first  instance,  the  presumption  should  be 
that  all  marks  not  authorized  bv  law  were 
placed  thereon  for  the  purpose  of  identifica- 
tion, and,  in  the  absence  of  satisfactory  evi- 
dence to  the  contrary,  should  exclude  the 
ballot  from  the  count.  But  clearly  it  was 
not  the  intent  of  the  lawmakers  that  marks 
that  do  not  identify  the  particular  ballot,  or 
that  clearly  appear  to  have  been  accidental 
or  inadvertent,  —as  where  made  by  the  slip  of 
a  pencil,  by  soiled  fingers,  through  awkward- 
ness in  making  the  cross,  or  by  other  unin- 
tentional means,— and  that  are  not  such  as  to 
be  readily  used  for  purposes  of  identifica- 
tion, should  cause  the  rejection  of  the  entire 
ticket.  On  the  other  hand,  where  the  marks 
were  apparently  made  Intentionally,  and  are 
such  as  to  readily  distinguish  the  ticket,  and 
such  as  may  have  been  made  for  the  purpose 
of  distinguishing  it,  it  should  not  be  counted. 
Of  course,  this  rule  calls  for  the  exercise  of 
some  discreMon  in  the  canvassers,  and  is  not 
so  simple  as  It  would  be  to  follow  the  letter 
of  the  law,  and  reject  all  ballots  upon  which 
any  anaathorised  mark  appears ;  but  we  be- 
lieve it  to  be  more  in  consonance  with  the 
spirit  of  the  statute  and  with  the  genius  of 
our  Institotionfl.  Our  goyemment  is  founded 
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upon  manhood  suffrage,  and  in  the  effort  to 
prevent  intimidation  and  corruption  in  the 
elections,  although  a  most  commendable  pur- 
pose,  and  one  we  would  encourage  by  every 
means  possible,  it  will  not  do  to  adopt  rules 
so  strict  as  to  practically  disfranchise  a  con- 
siderable number  of  innocent  voters.  This 
would  be  too  heroic  a  remedy.  If  the  sole, 
or  even  the  main,  purpose  be  to  prevent  fraud 
in  the  elections,  this  could  be  best  accom- 
plished by  permitting  no  one  to  vote.  The 
marking  upon  a  ballot  may  be  such  as  to 
prevent  its  being  counted  for  a  particular 
candidate  upon  two  ^px>unds :  Where  it  is 
not  so  marked  as  to  indicate  the  voter's  choice 
as  to  that  office,  and  where  it  bears  distin- 
guishing marks.  Upon  the  first  ground,  no 
other  mark  than  that  of  a  cross  or  X,  placed 
after  the  candidate's  name,  will  suffice ;  but  a 
failure  to  mark  upon  some  office,  or  a  defect- 
ive marking,  should  not  usually  be  classed 
as  a  distinguishing  mark.  Probably  a  cross 
or  an  X  could  be  so  made  as  to  constitute  an 
identifying  mark,  but  we  should  be  very 
certain  that  such  was  the  purpose  before  we 
would  be  justified  in  rejecting  the  ballot  on 
that  ground.  The  statute  recognizes  that 
there  may  be  defective  marking  upon  some 
particular  office  that  is  still  not  sufficient  to 
reject  the  entire  ballot,  by  providing  that 
when,  for  any  reason,  it  is  impossible  to  de- 
termine the  voter's  choice  for  any  office,  his 
vote  for  that  office  shall  not  be  counted.  All 
men  do  not  make  crosses  and  X's  alike,  nor 
do  all  possess  the  same  degree  of  skill  in 
making  them.  It  would  seem  that  any  hon- 
est attempt  to  make  the  proper  mark,  and 
nothing  else,  even  if  insufficient  to  authorize 
counting  the  vote  for  that  candidate,  should 
not  be  treated  as  sufficient  to  cause  the  bal- 
lot's rejection. 

The  following  examples  will  illustrate 
the  distinctions  we  think  should  be  drawn : 
Ballot  No.  27  has  a  faint  cross,  very  nearly 
erased,  opposite  the  name  of  McNees,  another 
candidate  for  the  same  office.  It  is  evident 
that  this  mark  was  made  inadvertently,  and 
that  the  voter  sought  to  change  his  vote  from 
McNees  to  Haves.  It  is  pe^ectly  clear  for 
whom  he  wished  to  vote,  and,  as  the  faint 
outline  of  the  cross  does  not  constitute  a  dis- 
tinguishing mark,  no  reason  appears  why  it 
should  not  be  counted  as  intenaed.  No.  49 
has  a  mark  opposite  the  name  of  a  state  can- 
didate, intended  for  an  X>  but  the  second 
stroke  only  comes  down  to,  but  does  not 
cross,  the  first.  While  this  was  a  failure  to 
make  a  cross,  so  that  probably  the  vote 
should  not  have  been  counted  for  that  candi- 
date, it  was  clearly  unintentional.  Had  the 
second  stroke  been  extended  the  thirty -sec- 
ondth  part  of  an  inch,  it  would  have  been  a 
cross.  No.  60  has  a  light  third  line  aeross 
the  X  opposite  the  name  of  a  state  candidate, 
doubtless  made  through  accident  or  careless- 
ness. No.  58  has  a  light  mark,  apparently 
made  by  a  dirty  finger,  ot  in  an  attempt  to 
erase  a  cross  in  a  square,  but  which  was 
again  made  and  allowed  to  remain.  No  78 
has  crosses  made  with  lines  across  the  top 
and  bottom  of  tlie  X's,  intended  to  be  the 
same  as  the  X  is  made  in  the  statute.  As 
the  act  does  not  provide  how  the  cross  shall 
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be  made,  we  do  not  see  why  that  is  not  as 
correct  as  one  made  simply  with  two  straight 
lines  crossing.  We  think  that  such  ballots 
as  these,  and  similar  ones,  should  be  counted. 
On  the  other  hand,  No.  86  has  in  two  places 
a  number  of  crisscrossed  lines  nearly  nlline 
a  square.  No.  87  has  the  printed  word  **  No" 
crossed  out  with  a  pencil.  No.  88  has  crosses 
not  opposite  the  name  of  any  candidate.  No. 
89  has  a  heavy  round  spot,  made  with  a  pen- 
cil, apparently  for  the  purpose  of  covering 
up  or  blotting  out  a  cross  in  a  square  op* 
posite  the  name  of  a  candidate.  Very  1  ikely, 
in  all  these  instances,  the  marks  were  made 
innocently,  and  not  for  the  purpose  of  dis- 
tinguishing the  tickets ;  but  ibey  were  made 


intentionally,  and  not  by  aoddoBt  or  iMi- 
vertence,  and  are  sudi  as  might  have  bea 
placed  there  for  identiflcation.  Tln^  vsr; 
therefore,  properly  rejected. 

All  questions  concerning  the  maiiMr  of 
making  a  cross,  or  where  it  di&ll  be  placed, 
can  be  avoided,  and  an  advantageous  change 
made  in  the  law,  by  the  legialatore  adopting 
an  amendment  providing  for  the  uae  of  a  rub- 
ber stamp  instead  of  a  lead  pencil,  aa  is  di- 
rected by  the  statutes  of  Indiene  and  soae 
other  states. 

I  concur  in  the  oondusiona  annoaneed  by 
Juitux  Belknap  as  to  the  belloto  tkat  dioold 
or  should  not  be  counted. 
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City  of  OTTDMWA 

V. 

H.  JL  ZEEIND,  Appt 


.Iowa.. 


1.  An  iMrdlnaace  tar  the  Ueenslngf  of 
tranaieiftt  merehanta  is  not  to  be  regarded 
as  dlsorimlnattnff  airalast  nonresidenti  merely 
because  there  may  not  be  any  resident  merchants 
who  are  compelled  to  pay  the  license. 

8*  An  ordlnaAce  applying  to  all  tran- 
sient merchants*  requirlnir  a  license  fee,  is 
not  unconstitutional  as  class  legislation. 

8.  A  license  fee  of  $860  per  month*  or 
$S6  per  day  for  shorter  periods,  exacted 
from  transient  merchants  by  an  ordinance,  is 
excessive  and  invalid,  amountinir  to  aa  exercise 
of  the  taxing  power  rather  than  a  police  meas- 
ure. 

(October  14,  ISOSJ 

APPEAL  by  defendant  from  a  Judgipent  of 
the  District  Court  for  Wapello  County 
convicting  him  of  yiolating  a  city  ordioance 
against 'selling  goods  as  a  transient  merchant 
without  a  license.     Beeersed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Stock  A  Smith,  for  appellant: 
In  Pacifc  Jvnetian  v.  Dyer,  64  Iowa,  88, 
this  court  held  an  ordinance  void  upon  the 

ground  that  it  discrimi Dated  in  favor  of  resi- 
ent  merchants  of  Pacific  Junction,  and  against 
other  resident  merchants  of  Iowa. 

The  ordinance  is  in  violation  of  article  1, 
section  6,  of  the  Constitution  of  the  state, 
which  provides  that  *'all  laws  of  a  general 
nature  shall  have  a  uniform  operation;  the 
general  assembly  shall  not  grant  to  any  citi- 
zen or  class  of  citizens  privileges  or  immu- 
nities which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens." 

1  DilL  Mun.  Corp.  4th  ed.  §  822;  13  Am.  & 
Eng.  Encyclop.  Law,  p.  634;  Ex  parte  Frank, 
52  Cal  606,  28  Am.  Bep.  642. 


NOTB— As  to  reasonableness  of  license  fee,  see 
also  Littiefleld  v.  State  (Neb.)  28  L.  K.  A.  688,  and 
cases  cited  in  footnote, 
29  L.R.  A. 


A  license  fee  of  $250  per  month,  or  $95  per 
day  for  a  short  period  of  time,  exacted  from 
transient  merchants,  is  unreasonable  and  us- 
Just,  and  is  in  fact  prohibitory. 

The  greatest  authority  sought  to  he  oi»- 
ferred  by  the  legislature  upon  monicipal  eor- 
porations,  as  to  auctioneers  and  trmnsient  mer- 
chants, is  a  mere  police  power,  and  does  not 
extend  to  authoriidng  cities  to  prohibit  aki 
or  to  tax  the  business  out  of  ezisteoce. 

1  Dili  Mun.  Corp.  4th  ed.  ^  307;  BufUnff- 
ton  y.  Bumaardner,  42  Iowa,  673;  18  Am.  A 
Eng.  Encyclop.  Law,  p.  SS2;Bro0ktY,  Maagm, 
86  Mich.  576;  Qlasser  y.  Oindnnati,  81  Week. 
L.  J.  248;  Jaekson  y.  ITewMm.  60  MiseL  385, 
42  Am.  Rep.  867;  Mankatov.  AvOer.  SSMfam. 
364;  Sipe  v.  MurpJ^,  49  Ohio  St.  686,  17  L. 
R  A.  184. 

An  ordinance  must  be  certain  and  deflnUe. 

17  Am.  &  Eng.  Encyclop.  Law,  p.  868L 

Mr.  W.  W.  Epps,  OU^  BoUeitor.  for  sp* 
pellee. 

Deemer»  /.,  delivered  Uie  opinion  of  flis 

court: 

The  ordinance  under  which  defendant  wis 
convicted  reads  as  follows : 

''tiec.  1.  Transient  merchants  selling,  or 
in  any  manner  o£Fering  for  sale,  nny  xooda 
wares,  or  merchandise,  within  the  coty  of 
Ottumwa,  Iowa,  at  auction  or  private  ssls, 
shall  pay  $260  per  month  as  a  license  there- 
for, or  $26  per  day  if  such  license  la  issued 
for  short  period. 

^'Seo.  2.  Any  transient  merchant  selliBg 
either  at  public  auction  or  private  sale, 
whether  holding  auctioneer's  liceBse  cr  not» 
shall  be  deemed  a  transient  merchant. 

**Sec.  8.  Any  person  required  by  tiiis  or- 
dinance to  procure  a  license  and  failing  to  do 
so  shall  be  fined  in  any  sum  not  less  tlan  $4, 
nor  more  than  $60,  and  ooeta.  Anj  person 
continuing  business  under  an  expired  Hceaas 
shall  pay  a  like  fine  and  coata,  and  all  per- 
sons so  convicted  and  fined  sliall  be  impris- 
oned until  the  fine  and  costs  are  paid  or  until 
discharged  by  due  course  of  law.^ 

This  ordinance  was  enacted  in  yirt^  of 
the  power  conferred  upon  cltiea  of  the  fiist 


See  also  39  L.  R.  A.  246. 
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daaa  bjr  section  621»  McClain'8  Code  (Code 
1878,  §  402),  which  is  as  follows:  ''They 
shall  have  power  to  regulate  and  license 
sales  by  aactioneers  and  transient  merchants 
within  their  corporate  limits,  provided  that 
the  exercise  of  the  power  shall  not  interfere 
with  sales  made  by  sheriffs,  constables,  cor- 
oners, marshals,  executors,  guardians,  as- 
signees of  insolvent  debtors  or  bankrupts,  or 
other  persons  required  by  law  to  sell  real  or 
personal  property." 

The  case  was  tried  in  the  lower  court  upon 
an  airreed  statement  of  facts,  the  substance 
of  whicii  was  that  on  December  16,  1894,  one 
B.   £.    Myers  shipped  to  the  city  of   Ot- 
tumwa,  from  Marehalltown,  a  stock  of  ready- 
made  clothing,  and  placed  the  same  in  a  store 
building  on  one  of  the  main  business  streets, 
where  he  offered  it  for  sale.  Defendant  was  an 
employe  of  Mvers,  and,  as  such,  made  sales 
from  said  stock  at  retail,  in  the  usual  course 
of  trade.     Defendant  was  also  manager  of  the 
business.     It  was  the  intention  that  the  busi- 
ness should  be  carried  on  only  for  such  length 
of  time  as  was  required  to  sell  the  stock, 
which  was  valued  at  $6,000.    Myers  and  Ze* 
kind  are  residents  of   Marshall  town,    and 
neither  has  paid  the  license  required  by  the 
ordinance  before  quoted.     It  is  also  agreed 
that  no  resident  merchant  of  the  city  of  Ot- 
tiimwa  is  required,  by  any  ordinance  of  the 
city,  to  pay  a  license.    The  power  of  the  leg- 
islature to  delegate  to  a  municipality  the 
rigtit  to  regulate  and  license  auctioneers  and 
transient  merchants  is  not  denied.    But  it  is 
insisted  that  the  ordinance  is  invalid  for  the 
following  reasons :     ^1)  Because  it  discrim- 
inates in  favor  of  resident  merchants  of  the 
city  of  Ottumwa,  and  against  nonresident 
merchants.     (2)  Because  It  discriminates  in 
favor  of  one  class  of  merchants,  and  against 
another  class,  engaged  in  the  same  business. 
(8)  Because  it  imposes  a  license  which  is  un- 
reasonable, unjust,  and  oppressive.     (4)  Be- 
cause it  is  indefinite  and  uncertain  as  to  the 
persons  intended  to  be  included  in  the  words 
transient  merchants." 
1.  With  reference  to  the  first  objection  in- 
sisted upon,  it  is  sufficient  to  say  that  the 
ordinance  does  not,  in  terms,  discriminate  in 
favor  of  resident  merchants  of  the  city  of  Ot- 
tumwa.    It  requires  a  license  fee  from  all 
transient  merchants,   no  matter  where  they 
reside,  and  imposes  a  penalty  upon  the  resi- 
dent, should  he  become  a  transient  merchant. 
We  do  not  understand  that  the  term  **  tran- 
sient merdiant"  has  reference  to  the  residence 
of  the  individual.     It  more  properly  relates 
to  the  character  of  the  business  carried  on  by 
him.    In  the  case  of  Pacific  Junction  v.  Dyer^ 
64  Iowa,  88.  relied  upon  bv  appellant,  the 
ordinance  held  to  be  invalid  defined  a  tran- 
sient merchant  to  be  "every  nonresident  per- 
son who  shall   sell,  exchange,  or  dispose  of 
&Dy  goods,  wares,  or  merchandise  of  his  own 
or  of  other  nonresident  owners. "      This  ordi  - 
nsDce  was  declared  to  be  unconstitutional  be- 
cause it  discriminated  in  favor  of  resident 
merchants  of  Pacific  Junction,  and  against 
other  resident  merchants  of  Iowa.    In  the  case 
St  bar  DO  such  discrimination  appears  on  the 
face  of  the  ordinance,  and  the  fact  that  no 


resident  merchants  are  required  by  the  city 
to  pay  a  license  is  not  controlling. 

&  It  is  said,  however,  that  if  the  worda 
'transient  merchant"  should  be  held  to 
include  resident  merchants  of  the  city  of  Ot- 
tumwa who  might  temporarily  engage  in 
business,  the  ordinance  is  unconstitutional 
because  it  is  not  uniform  in  its  operation, 
and  because  it  grants  to  certain  citizens,  or 
classes  of  citizens,  privileges  or  immunities 
which  do  not  belong  equally  to  all.  Tnia 
objection  is  not  tenable.  The  ordinance 
makes  no  exceptions  in  favor  of  or  againss 
any  one  carrying  on  the  business,  All  tran- 
sient merchants  must  pay  the  fee  before  en- 
gaging in  the  business.  Under  numerous  de- 
cisions of  this  and  other  courts,  it  is  uniform 
in  its  operation,  and  is  not  class  legislation. 
8ee  l<noa  EaiWoad  Land  Go,  v.  Soper,  89  Iowa, 
112 ;  McAunich  v.  Miuisnippi  d  M.  B.  Co.  20 
Iowa,  888 ;  Mount  Pleasant  v.  Clutch,  0  Iowa, 
546. 

8.  It  is  contended  that  a  license  fee  of 
$250  per  month,  or  $25  per  day  for  a  short 
perioa  of  time,  exacted  from  transient  mer- 
chants, is  prohibitory,  unreasonable,  and  un- 
just, and  is  a  manifest  exercise  of  taxing 
power,  rather  than  a  police  measure.  The 
statute  confers  upon  the  municipality  the 
power  to"  regulate  and  license  auctioneers  and 
transient  merchants,"  and  we  are  required  to 
determine  what  may  be  exacted  by  the  cor- 
poration as  a  fee  for  permission  to  carry  on 
business  as  a  transient  merchant.  A  license 
must  be  distinguished  from  a  tax.  The 
power  to  tax  is  one  of  the  highest  attributes 
of  sovereignty,  and,  if  delegated  bv  the  leg- 
islature to  the  municipality,  such  delegation 
must  be  in  express  terms  or  by  necessary  im- 
plication, and  cannot  be  implied  from  such 
general  authority  or  power  as  **  to  license  and 
regulate."  Burlington  v.  Putnam  Ins.  Co. 
81  Iowa,  108 ;  State  v.  Herod,  29  Iowa,  128 ; 
Burlington  v.  Bumgardner,  42  Iowa,  678; 
State  V.  Smith,  31  Iowa.  498 ;  Cooley,  Taxn. 
1st  ed.  p.  387 ;  Clark  v.  Davenport,  14  Iowa, 
494 ;  Davenport  v.  Mississippi  <£  M.  R.  Co.  12 
Iowa,  589;  Dill.  Mun.  Corn.  4th  ed.  §§  367. 
858 ;  18  Am.  &  Eng.  Encyclop.  Law.  p.  582. 
The  municipality,  under  the  authority  given 
it  to  license,  had  the  right  to  impose  sach  a 
charge  as  would  cover,  not  only  the  necessary 
expenses  of  issuing  it,  but  also  the  additional 
labor  of  officers,  and  other  expenses  imposed 
by  the  business,  but  nothing  beyond  this. 
As  said  in  Burlington  v.  Putnam  Ins.  Co. 
sftipra,  '^  Licenses  are  a  part  of  the  police  reg- 
ulations of  a  city,  and  should  be  charged  for 
as  such,  and  only  to  such  extent  as  may  rea- 
sonably compensate  the  city  for  issuing  and 
enforcing  the  licenses,  and  for  the  care  exer- 
cised by  the  city  under  its  police  authority 
over  the  particular  person  licensed. "  See  alsa 
State  V.  Herod,  29  Iowa,  128 ;  Beach,  Pub. 
Corp.  g  1255.  The  amount  of  the  license- 
fee  or  charge  is  to  be  considered  in  de- 
termining whether  the  exaction  is  not  really 
one  of  revenue  or  prohibition  instead  of  one 
of  regulation  under  the  police  power.  The 
charge  made  will  be  presumed  to  be  rea- 
sonable, and  within  the  authority  conferred, 
upon  the  municipality,  unless  the  ccmtraiy- 
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appeafs  upon  the  face  of  the  oidinanee,  or  is, 
by  evidence,  shown  to  be  eo.  Burlington  y. 
Putnam  Ins,  Go.  supra;  Van  BaaUn  v.  Pbo- 

,  40  Mich.  258 ;  AMnM  y.  PhiUtpa,  36  Fla. 
II.  10  L.  R.  A.  158 ;  Van  Hook  v.  Selma,  70 
Ala.  861,  45  Am.  Rep.  85;  Beach,  Pab. 
Corp.  §  1255.  The  fee  charged  by  the  or- 
dinance of  the  city  oi  Ottumwa  was  $250  per 
month,  or  $25  pef  day  for  a  shorter  period 
of  time.  It  seems  to  us,  in  view  of  the  na- 
ture of  the  business  licensed ;  the  fact  that  it 
was  in  no  manner  injurious  to  the  public 
health  or  morals;  that  it  was  confined  to  a 
particular  place,  and  was  not  of  such  a  na- 
ture as  to  become  a  nuisance ;  that  it  did  not 
require  the  police  supervision,  and  was  in 
no  manner  calculated  to  disturb  the  peace  and 
quietness  of  the  city,— that  it  is  perfectly 
apparent  that  the  fee  exacted  in  this  cass  was 
not  required  as  a  police  regulation,  but  for 
the  purpose  of  revenue  to  the  city.  It  may 
also  have  been  fixed  at  this  sum  to  protect, 
in  a  measure,  the  home  merchant  against  the 
passing  one,  who  otherwise  might  not  be 
called  upon  to  pay  anything  to  the  support 
of  the  instrumentalities  of  govemipent.  But 
iueh  protection,  however  desirable  and  just, 
cannot  be  a£Forded  under  an  ordinance  passed 
in  virtue  of  authority  slven  b^  the  state  to 
regulate  and  license.  In  passing,  we  may 
observe  that  a  comparison  of  the  language 
used  in  sections  462  and  468  of  the  Code 
elearly  demonstrates  that  the  legislature  did 
not  intend,  by  section  462,  to  confer  upon 
municipalities  the  right  to  tax  transient 
naerchants,  by  the  use  of  the  words  "regulate 
and  1  icense. "  Our  conclusions  are  supported 
by  the  following  cases :  Brooks  v.  ManQan^ 
86  Mich.  576 ;  MankaXo  v.  FowUr,  82  Minn. 
864 ;  a^  V.  Murvky,  49  Ohio  St.  586,  17  L. 
R.  A.  184 ;  Jackson  v.  Newman,  59  Miss.  885, 
42  Am.  Rep.  867. 

The  case  of  Deeorah  v.  Dunstan.  88  Iowa, 
96,  to  relied  i^mmd  as  an  authority  in  support 
29L.B.A. 


of  the  val  idity  of  the  ordinanoe.  In  that  < 
the  ordinanoe  provided  that  the  fee  for  the 
license  "shall  be  not  to  exceed  $20  for  the 
first  day  of  such  license,  and  |20  for  each  sub- 
sequent day  included  in  such  licenee."  The 
exact  amount  to  be  charged  was  apparently 
left  to  the  discretion  of  the  mayor,  and  the 
court  says  (Cole,  J.,  writing  the  opinion). 
**  Nor  do  we  regard  it  as  being  in  restraint  of 
trade,  or  unreasonable  or  oppressive ;"  citing 
State  V.  Herod,  29  Iowa,  128.  There  are  sev- 
eral reasons  why  we  do  not  regard  this  as  con- 
clusive of  the  question.  The  defendants  in 
that  case  were  auctioneers,  and  not  transient 
merchants.  The  fee  charged  an  auctioneer 
may  well  be  larger  than  that  imposed  upon 
a  transient  merchant,  on  account  of  the  char- 
acter of  the  business,  and  the  greater  neces- 
sity for  supervision  over  the  auctioneer. 
Again,  there  was  no  showing  that  the  fee  de- 
mandeid  of  defendants  in  uat  case  was  an 
unreasonable  one.  Under  the  ordinanoe  the 
mayor  could  have  fixed  it  at  any  sum  under 
the  rates  named.  Defendants  had  no  license, 
and  were  prosecuted  for  not  having  obtained 
one  before  commencing  their  business.  There 
was  no  showing  of  an  unreasonable  exaction. 
Moreover,  the  question  presented  in  this  case, 
even  if  determined  in  that,  was  not  well  con- 
sidered. The  whole  matter  is  disposed  of  in 
less  than  two  lines,  and  the  authority  cited 
in  support  of  the  rule  is  really  against  it 
See  the  case  before  cited  in  29  Iowa.  And, 
lastly,  the  case,  on  all  other  points,  has  been 
practically  overruled  in  Pacific  Junction  v. 
Dyer,  supra;  MarshaUtoum  v.  Blum,  58  Iowa, 
184 ;  StaU  Center  v.  Barenstein,  66  Iowa,  249. 
Some  other  questions  are  presented  by  coun- 
sel, but,  in  we  view  we  have  taken  of  the 
case,  they  are  immaterial,  and  will  not  be 
noticed.  Our  conclusion  is  that  the  ordi- 
nance exacts  an  unreasonable  fee,  and  the  judff- 
msnt  is  rstsrssd. 
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Richard  ELLISON,  Tif.  in  Err., 

Joel  T.  ALBRIGHT. 

(11  Neb.  ML) 

*A8  ag^alnst  stnuiflfers  thereto,  a  receipt 
is  incompetent  evidence  of  the  payment 

•HeadQOte  by  Rtan,  C. 


tbeieby  acknowledged;  for,  as  asralnst  snoh 
straDgers,  euch  receipt  is  but  the  hearsay  decJara« 
tion  of  the  party  who  signed  it,  made  without 
opportunity  for  his  crofls-examinatlon,  and  in- 
dependently of  the  sanction  of -his  oath. 

(June6,189U 

ERROR  lo  the   District   Court  for  Thayer 
County  to  review  a  Judgment  In  favor  of 


NosB.— J.  receipt  as  evidence  of  payment  at,  against 
third  parties. 

I.  Ordinary  rseefpts. 

a.  Not  admiegSbUt^ 

b.  Admiseme. 
n.  Beceiptsin  deed*, 

Thia  note  does  not  Imdade  that  class  of  cases 
which  involve  the  question  of  the  admissibility  of  a 
receipt  as  evidence  In  matters  relating  to  the  trans- 
actions and  dealings  of  an  agent,  which  must  neces- 
sarily involve  the  question  of  the  agent*s  author- 
ity, and  depend  npon  the  maxim,  qui  facU  per 
aMiumfaoitperde, 

As  to  the  oonstmotlon  of  the  consideration 
clause  tn  a  deed,  and  the  parties*  rights  thereun- 
der, see  note  to  Bodge  v.  Boston  &  P.  B.  Co.  (ICass.) 
lSI..B.A.818a80D. 

Upon  the  question  of  evidence  as  to  the  consid- 
eration of  a  deed,  see  nots  to  Velten  v.  Oarmack 
(Or.)S0L.B.A.lUl(lB»9. 

L  Ordinorvreeefpes. 
a.  Note 


Am  shown  by  the  case  of  BujBOir  v.  Axabzoht, 
supra,  the  general  rule  with  respect  to  receipts  as 
evidence  of  payment  as  against  third  parties  Is 
that  such  receipts  are  not  per  ee  admissible  in  evi- 
dence, and  that  as  against  such  parties  direct 
evidence  of  the  payment  must  be  given  by  the 
party  giving  such  receipt,  provided  such  party  is 
alive  and  competent  to  testify,  such  being  the  best 
evidence  that  the  nature  of  the  case  admits  of. 

A  man's  receipt  is  not  evidence  to  prove  a  pay- 
ment against  a  third  person:  it  is  evidence  against 
himself,  bat  not  another,  and  the  persons  giving 
such  receipts  must  be  called.  Cutbush  v.  Gilbert, 
4  Berg,  ft  R.  661,  666  aSlS);  Ferris  v.  Boxell,  84  Minn. 
as.ai4  (ISaS);  Morton  v.Morton,18  Berg.  &  R.108  (1885). 

So  It  has  been  stated  that  the  receipts  of  third 
persons  are  not  evidence  of  the  payment  of  money, 
unless  such  persons  are  either  ofELcers  of  the  law  or 
agents  of  the  parties  against  whom  they  are  offered. 
Lloyd  V.  Lynch,  28  Pa.  419. 424, 70  Am.  Dec.  UV  (1867). 

A  plalntiirs  receipt  for  money  paid  by  a  third 
person  was  held  to  be  no  evidence  of  payment  by 
a  defendant  in  the  absence  of  explanation.  Mur- 
phy V.  Bichardson,  88  Pa.  286  (I860). 

If  the  receipt  offered  in  evidence  is  the  receipt 
simpMettar  of  a  stranger,  and  is  put  in  evidence 
to  prove  the  fact  of  payment  against  defendants! 
it  is  incompetent.   Ferris  v.  Boxell,  mtprcu 

And  this  is  so  for  the  reason  that  if  such  evidence 
were  received  against  strangers  for  the  purpose  of 
extinguishing  their  equitable  rights,  hearsay  evi- 
dence would  be  substitated  for  testimony  under 
the  sanction  of  an  oath,  and  the  advantages  of 
croBB-examlDation  would  be  swept  away  and  no 
equitable  title  could  be  protected.  Lloyd  v.  I^ynch, 
tupro. 

The  aoknowledirmont  of  an  assignor  that  he 
has  been  paid  his  debt  is  no  evidence  against  the 
assignee,  mikm  made  anterior  to^the  assignment, 
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whether  such  acknowledgment  be  oral  or  writ- 
ten.   Wilcox  V.  Pearman,  0  Leigh,  144  (1888). 

In  a  case  where  plaintiff  offered  in  evidence  a  re- 
ceipt of  a  third  party  as  rebutting  evidence,  and 
the  defeodant  objected  on  the  ground  that  the  tes- 
timony of  such  third  person  was  the  primary  evi- 
dence, the  court  held  that  such  receipt  was  evidence 
of  payment  against  nobody  but  such  third  person, 
being  only  his  written  declaration  of  the  fact  with- 
out oath,  which  could  be  attested  by  him  In  court 
or  by  deposition  in  the  ordinary  way.  English  v> 
Hannah,  4  Watts,  424  (1886). 

Where  defendant  Introduced  receipts  of  a  third 
party  to  prove  payment  made  to  such  party  by  de- 
fendant, on  the  joint  account  of  plaintiff  and  de- 
fendant, for  a  proportion  of  which  it  was!  claimed 
that  the  plaintiff  was  liable  to  defendant,  it  was  held 
that  such  receipts  were  mere  secondary  evidence; 
the  best  evidence  being  the  sworn  testimony  of  such 
third  party  as  to  the  payments  made  to  him,  or  of 
aoy  one  else  who  saw  the  money  paid.  Ford  v. 
Smith,  6  ObL  814  (1856). 

And  in  an  action  in  assumpsit,  where  plaintiff 
chiimed  to  be  the  proprietor  of  a  certain  tract  of 
land,  and  contended  that  the  defendants  had  re- 
ceived money  for  the  use  of  the  proprietors,  the 
court  held  that  a  receipt  signed  by  the  plaintiff  and 
another  was  not  evidence  to  prove  that  the 
plaintiff  was  not  a  proprietor.  Boot  v.  Bull,  8  Day, 
227(1808). 

Bo,  in  an  action  brought  to  recover  for  work  and 
labor  done  and  materials  furnished  upon  defend- 
ant's property,  the  court  rejected  as  evidence  cer- 
tain receipts  signed  by  third  parties,  introduced  by 
plaintiff,  the  parties  giving  such  receipts  being 
alive  and  competent  to  testify.  Prlntup  v.  Mitch- 
ell, 17  Ghi.  668, 08  Am.  Dec.  268  0866). 

In  Davidson  v.  Berthoud,  1 A  K.  Marsh.  868  0818), 
the  question  was  whether,  in  an  action  of  assump- 
sit for  money  laid  out  and  expended,  a  receipt 
signed  by  a  third  party  for  money  alleged  to  have 
been  advanced  by  the  pUilntlffS  to  the  defendant 
could  be  given  in  evidence.  The  court  held  that 
such  receipt  was  improperly  received,  and  that  in 
order  to  prove  the  payment  of  the  money  In  such  a 
case  the  person  who  made  It,  or  he  by  whom  it  was 
received,  should  be  called  as  a  witness,  for  the  rea- 
son that  the  receipt  or  acknowledgment  of  such 
person  was  no  evidence  against  the  defendant,  as 
proof  of  the  acknowledgment  of  the  pesaon  who 
received  the  money  would  only  be  hearsay  evi- 
dence, the  receipt  of  such  person  being  nothing 
more  than  written  evidence  of  his  acknowledg- 
ment, and  whether  in  writing  or  by  parol,  hearsay 
evidence  is  equally  inadmissible. 

In  border  to  prove  the  payment  of  money  to  a 
third  person,  in  an  action  to  recover  such  payment 
against  the  defendant,  the  party  to  whom  such 
payment  is  made  must  be  examioed  as  a  witness, 
and  his  receipt,  executed  after  action  brought,  is 
not  admissible.  Davis  v.  Shreve,  8  Litt.  (Ky.)  260 
0828). 

And  in  Dunn  v.  Woodward,  11  Ia.  Ann.  206  0866), 
it  was  held  that  an  acknowledgment  of  a  receipt  of 
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plaintiff  in  an  action  1»roneht  to  recover  the 
alleged  unpaid  portion  of  tbe  purchase  price 
of  certain  real  estate.    Rewned, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mr,  W.  H.  Morris*  with  Mewn,  C.  L. 
Richards   and  Marquett*  Deweese  it 
Ball*  for  plaintiflf  in  error. 
;  ^MeswB.  w.  P.  Freeman  and  B.  8.  Baker 
for  defendant  in  error. 

Rjan,  (7.,  filed  thefollowins  opinion : 
In  this  action,  as  originally  brought  in  the 


district  court  of  Thaver  county,  Joel  T.  Al- 
bright was  plaintiff,  and  Richard  Ellison 
was  defendant.  Except  where  otherwise  ex- 
pressly noted,  the  same  designation  will  be 
appl led  to  the  respectiye  partfes.  In  h is  peti- 
tion, plaintiff,  Albright,  alleged  "that  on 
the  19th  day  of  February,  1888,  the  plaintiff, 
then  being  the  owner  of  the  8.  W.  i  of  Sec 
28  and  the  N.  £.  i  of  Sec.  84,  all  in  Twp. 
4  N.,  ranee  1  W.,  6th  P.  VL^  in  Thayer 
county,  Nebraska,  sold  and  conveyed  the 
same  to  said  defendant,  for  which  defendant 
agreed  to  pay  plaintiff  the  sum  of  $6,400  at 


money  by  a  husband  from  a  wife  was  not  evldeooe 
against  a  third  party  not  a  party  thereto,  and  that 
a  Jud^rment  rendered  against  the  husband  la  favor 
of  tbe  wife  had  no  more  effect  affainst  third  per- 
sons than  such  aokuowledgment. 

Again,  in  Boisse  v.  Diokson,  80  La.  Ann.  1160  (1880), 
where  a  receipt  griven  in  f  uU  by  an  heir  to  his  fath- 
er's administrator  was  sought  to  be  avoided  by  a 
ereditorof  such  heir,  the  court  held  that  it  could 
not  be  contested  by  him,  and  that  his  only  right  was 
to  require  proof  of  its  genuineness. 

In  Craig  t.  Lewis,  Barrett  v.  Lewis,  HO  Mass.  877 
(1872),  the  owner  of  land  gave  a  receipt  under  seal 
acknowledging  full  payment  of  aJl  debts  or  de- 
mands Tor  damage  done  by  the  flowing  of  a  dam, 
and  discharglDgthe  owner  of  the  dam  from  all  lia- 
bility for  any  flowage.  He  subsequently  conveyed 
the  property  free  from  encumbrance,  exoept  the 
right  of  flowage,  but  without  admitting  any  such 
right  In  an  action  brought  by  the  grantee.  It  was 
held  that  such  receipt  was  no  estoppel  to  his  claim 
for  damages  incurred  subsequent  to  the  receipt  of 
his  conveyance,  neither  was  such  a  receipt  notice 
to  the  grantee  that  there  had  been  a  pajrment  for 
all  futiure  damages  by  the  mill  owner  to  the 
grantor. 

So  also,  in  Snow  v.  Moses,  68  Me.  516  (1886),  where 
the  defense  alleged  payment  by  the  defendant's 
grantor  to  the  oomplaiuant^s  grantor  of  a  gross 
sum  in  full  of  aU  damages  past  and  future,  and  the 
question  was  whether  such  payment  was  a  bar  to 
the  complainant's  right  to  recover,  tbe  court  held 
that,  although  such  an  adjustment  was  good  as  be- 
tween the  parties,  it  was  no  bar  to  the  right  of  a 
subsequent  owner  to  recover  damages,  and  that 
the  receipt  of  the  sum  mentioned  in  full  for  all 
such  damages  was  not  evidence,  and  constituted 
no  defense. 

And  again.  In  an  aotton  in  assumpsit  on  an  ac- 
count, the  certificate  of  a  third  party,  not  called  as 
a  witness,  directed  to  the  defendant,  as  to  the  num- 
ber of  days  the  plaintiff  had  labored  with  him,  was 
held  not  iadmisslble  as  against  the  defendant,  al- 
though it  was  proved  that  the  co-owner  had  8et>- 
tled  upon  the  basis  of  such  certificate  and  com- 
municated the  fact  to  the  defendant.  Sutherland 
T.  Klttrldge.  19  Me.  484  (1641). 

Where,  in  an  action  for  money  had  and  received, 
or  money  paid  or  money  lent,  defendant  offered  in 
evidence  a  certain  receipt  for  money  paid  to  one 
by  the  defendant  COr  the  plaintiff's  use,  a  witness 
being  ready  to  prove  such  person's  signature  to  tbe 
receipt,  although  such  party  was  living,  the  court 
held  that  such  evidence  could  not  be  received,  the 
party  receiving  it  being  alive,  and  that  such  party 
was  the  best  evidence  of  the  receipt  of  the  money. 
Leatherbury  v.  Bennett,  4  Harr.  &  McH.  88S  (1790). 

So  where,  in  an  action  of  ejectment  to  recover 
an  undivided  moiety,  the  receipt  of  the  lessor  of 
the  plaintiff  to  his  guardian  was  offered  in  evi- 
dence, with  the  sole  object  of  showings  a  privity  or 
connection  between  plaintiff's  lessor  and  the  pro- 
ceeding for  partition,  the  receipt  containing  no 
reference  to  the  real  estate  in  controversy,  but  pur^ 
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porting  to  be  **in  full  for  my  share  of  tbe  penooal 
estate  which  fell  due  to  me  ftom  the  estates  of  my 
grandfather,"— the  oourt  held  that  such  r»»ipc 
had  no  resemblance  to  that  dass  of  incidental  ad- 
missions which  do  not  differ  from  direct  admissions, 
and  did  not  amount  to  such  conduct  as  constituted 
evidence  between  the  parties,  and  that  to  allow  a 
receipt  from  a  ward  to  his  guardian  to  operate  as 
a  direct  or  incidental  admission  of  all  the  facta  in- 
troduced into  the  account  of  the  latter  without 
speoiflo  referenoe  to  them  is  a  dangerous  matter. 
Burke  v.  C»iamberlain,  22  Md.  288, 807  08641. 

In  Ferris  v.  Bozell,  34 Minn. 282, 264  a885),  apxin- 
dpai,  and  the  plaintiffs  as  his  sureties,  gave  a  bond 
conditioned  for  the  faithful  performance  of  such 
principal's  duties  as  agent  for  the  obligee,  and  at  the 
same  time  the  defendants  agreed  to  become  re- 
sponsible to  the  plalntlflto  for  all  losses  they  might 
sustain  on  account  of  sneh  bond.  Subsequently 
the  obligee  brought  suit  against  tbe  principal  and 
the  plaintiffs  to  recover  moneys  whidh  should  have 
been  aooounted  for,  and  plaintiffs  also  brought  suit 
against  the  defendants  upon  thetr  agreement,  and 
while  both  actions  were  pending  defendants  en- 
tered into  a  written  agreement  with  piaintifliB  in 
accordance  with  which  the  action  against  the  de- 
fendants was  dismissed  and  Judgment  was  rendered 
in  favor  of  the  obligee  against  the  principal  and 
theplaintUEs.  Plaintiffs  afterwards  brought  aotioo 
upon  the  agreement,  alleging  payment  of  the  Jndg- 
ment,  the  payment  being  put  in  issue  by  the  an- 
swer, but  the  only  evidence  of  the  payment  of  the 
Judgment  introduced  by  tbe  plaintiflls  was  the  as- 
signment thereof,  which  reolted  that  it  was  exe- 
cuted In  consideration  of  a  certain  sum  paid  by  the 
plainttfts,  the  receipt  whereof  was  acknowledged. 
The  oourt  held  that,  even  assuminjr  that  tbe  tak- 
ing of  the  assignment,  if  plaintiffs  actually  paid  the 
money,  was  equivalent  to  paying  the  Judgment, 
yet  it  was  dear  that  the  receipt  contained  in  the 
instrument  was  incompetent  against  the  defend- 
ants as  evidence  of  the  fact  of  payment,  as  it  was 
res  inter  a2tos  acta,  a  person's  receipt  not,  alone, 
being  evidence  to  prove  payment  against  a  third 
party. 

Wbere,  in  an  action  upon  a  bond  to  Indemnify  a 
township,  it  was  sought  to  give  in  evidence  receipts 
by  different  persons  for  money  which  they  had 
paid  for  the  maintenance  of  a  child,  the  subjiect  of 
the  bond,  the  oourt  held  that  such  receipts  would 
be  competent  evidence  against  the  person  signing 
them,  but  were  not  so  against  the  third  party. 
BoU  V.  Maxwell,  6  N.  J.  L.  498  (1819). 

Where  a  husband  insured  his  life  for  the  benefit 
of  his  wife,  and  gave  notes  for  the  premium,  which 
were  accepted  and  received  by  the  company,  and 
were  receipted  on  the  payment  as  cash,  and  there 
was  no  evidence  that  the  wife  had  any  knowledae 
that  her  husband  gave  the  notes  for  the  premium 
instead  of  cash,  and  one  of  such  notes  was  not  paid 
at  maturity,  the  insured  dying  before  payment.  It 
was  held,  in  an  action  by  the  wife  upon  the  policy, 
that  tbe  receipts  so  indorsed  upon  the  policy  as 
cash,  estopped  the  company  from  denying  the  pay- 
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that  date ;  that  the  defendant  has  paid  plain- 
tiff, as  part  consideration  for  said  real  estate, 
the  sum  of  $3,080,  as  follows:  The  sum  of 
$1,200  thereof  by  assumin/i:  and  aneeing  to 
pay  one  half  part  of  a  mortgage  for  $2,400 
which  had  been  preyiouslj  giyen  bv  plain- 
tiff on  said  northeast  quarter  of  said  section 
84,  and  other  land  of  plaintiff ;  also,  by  as- 
flu tiling  and  agreeing  to  pay  a  mortcjage  for 
$1,600,  which  had  been  preTiously  given  by 
plaintiff  on  said  southwest  quarter  of  said 
section  28,  and  which  said  mortgages,  with 
interest  and  taxes  on  said  land,  then  amounted 


to  the  sum  of  $2,080,  and  also  the  further 
sum  of  $1,000  thereof  in  cash.  The  plaintiff 
further  savs  that  the  sum  of  $2,470  of  said 
sum  of  $0,400,— the  purchase  price  which 
defendant  agreed  to  pay  plaintiff  for  said 
lands,— with  interest  thereon  at  the  rate  of 
7  per  cent  per  annum  from  the  10th  day  of 
February,  1886,  is  unpaid,  and  now  due  from 
the  defendant  to  the  plaintiff."  Following 
the  aboye  language,  tneie  was  set  out  in  the 
petition  what  was  termed  a  **  second  cause  of 
action. "  This  appears  to  haye  been  but  an- 
other statement  of  the  same  cause  aboye  set 


ment,  the  receipts  so  indoned  upon  the  poUoy  be- 
ioff  part  of  the  agreement.  Baker  y.  Union  L.  IniL 
Co.  87  How.  Pr.  128, 6  Abb.  Pr.  N.  8. 144  a868). 

The  court  in  the  above  case  placed  its  dedaion 
upon  the  ground  that  where  one  by  his  own  words 
or  conduct  causes  another  to  believe  the  exietenoe 
of  a  certain  state  of  thlofre,  and  Induces  him  or  her 
to  act  on  that  belief,  the  party  ao  doing  is  oon- 
oluded  from  aveirlng  or  proving  a  different  state 
of  things  as  existing  at  the  time  he  made  such  rep- 
resentatioos.  In  such  a  case  It  would  be  a  fraud  to 
allow  the  iDSurance  company  to  show  that  suoh 
an  indorsement  upon  the  policy  was  untrue  as 
againrt  a  third  party,  and  one  who  has  aoted  upon 
the  faith  of  the  statement. 

The  above  case  of  Baker  y.  Union  Mat.  L.  Ins. 
Co..  was,  however,  reversed  upon  appeal,  4B  N.  Y. 
S83  (1871),  the  court  holding  that  the  acknowledge 
ment  or  receipt  of  the  money  Indorsed  upon  the 
policy  was  but  a  mere  admission,  and  as  such  liable 
to  be  contradicted,  and  that  the  wife,  accepting 
such  policy  and  suing  upon  It,  was  subject  to  the 
eame  stipulations  and  conditions  that  her  husband 
waa. 

In  a  case  in  which  plaintiff  sought  to  charge  de- 
fendant for  the  board  of  his  wife,  defendant  proved 
personal  notice  not  to  trust  her,  and  offered  in 
evidence  certain  receipts,  referring  to  a  previous 
agreement  of  separation,  and  for  monthly  allow- 
ances paid  to  the  wife,  which  were  said  to  be  signed 
by  persons  authorized  by  the  wife  to  receive  them, 
but  the  court  disallowed  the  receipts.  Cutbush  v. 
Gilbert,  4  Serg.  ft  R.  666. 666  (1818). 

In  Farmer^s  Hut.  F.  Ins.  Oo.  v.  Bair,  88  Pa.  88 
(1876),  property  owned  by  a  Judgment  debtor  was 
Insured  in  the  insurance  company  for  three  years, 
and  a  receipt  given  for  the  premiums  on  a  certain 
date,  and  part  of  the  property  was  subsequently 
destroyed  by  fire.  In  an  attachment  In  execution 
the  judgment  creditors  sought  to  reoover  the 
amount  from  the  insurance  company,  which  at  the 
trial  sought  to  prove  that  the  date  of  the  receipt 
bad  been  altered.  The  court  held  that  the  ques- 
tion whether  or  not  such  receipt  had  been  altered 
was  for  the  Jury  upon  the  evidenoe,  and  that  the 
court  below  erred  In  taking  the  matter  from  the 
Jury. 

So,  in  an  action  to  recover  a  legaoy  by  an  as- 
signee thereof,  it  was  held  that  the  receipt  for  such 
legacy  given  by  the  original  legatee  waa  no  evi- 
dence as  against  such  assignee,  unless  proved  to 
have  been  before  the  aeBlgnment,  as  such  receipt 
could  not  pro%'e  Itself  or  its  genuineness  nor  the 
truth  of  the  date.   Wiloox  v.  Pearmao,  9  Leigh,  144 


^n  Hughson  v.  Richmond  ft  D.  R.  Co.,  S  D.  C.  App. 
96  (18M),  action  was  brought  to  recover  for  Injuries 
received  on  the  road  of  the  latter  company,  and 
the  court  below  admitted,  as  evidence  of  an  agree- 
ment or  release  of  the  plaintiff,  a  receipt  signed  by 
him  in  favor  of  the  Pullman  Car  Company,  which 
was  executed  after  the  alleged  Injury.  The  court 
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held  that  suoh  receipt  was  wrongly  admitted  as 
evMenee  and  had  no  retrospective  operation. 

In  Newell  v.  Roberts,  18  Oonn.  68  0889),  action  was 
brought  by  a  partner  upon  a  oovenant  contained 
in  a  deed  of  dlaolutlon,  whereby  the  defendant 
undertook  to  pay  all  debts  dne  by  and  against  the 
late  firm,  plaintiff  producing  In  evidence  a  receipt 
of  a  third  party  for  certain  aooounts  paid  by  him 
owing  by  the  late  firm  which  he  claimed  should 
have  been  paid  by  defendant.  Theoourt  held  such 
receipt  was  not  admissit>le,  being  merely  the  writ- 
ten deelaration  of  a  third  party  who  should  be  pro- 
duced as  a  witness,  stating  that  if  sncb  a  receipt 
were  admissible  It  was  only  upon  the  ground  that 
it  was  the  admlsBlon  of  a  person  interested  in  the 
subject  against  his  Interest,  or  of  an  agent  of  the 
defendants. 

\).  AdmltHbls. 

Oases  exist,  however,  where  a  receipt  br  a  third 
party  in  conneotlon  with  other  facts  may  be  com- 
petent evidence,— as,  where  the  person  to  whom  the 
payment  is  made  Is  pointed  out  by  law,  as  In 
ease  of  the  payment  of  taxea  to  a  public  officer,  and 
so  when  the  person  to  whom  the  payment  is  to  be 
made  is  designated  by  the  contract  of  the  defend- 
ant, as  in  case  of  an  order  on  the  plaintiff  in 
favor  of  such  person.  IPerris  v.  Boxeil,  84  Minn. 
862,264(1886). 

In  Hammond  y.  Hannin,  n  Mich.  874, 4  Am.  Rep. 
480  (1870),  in  an  action  of  assumpsit  brought  to  re- 
cover damages  for  breach  of  contract  in  the  sale 
and  conveyance  of  land,  the  plaintiff  was  allowed 
to  prod  uce  in  evidence  the  official  receipts  for  taxes 
paid  by  him  upon  the  property. 

In  Locke  v.  Porter  Gold  ft  8.  Ifln.  Co.,  41  Gai.8Q6 
(1871),  the  controversy  was  between  the  creditors 
of  the  company,  the  principal  question  being  as  to 
the  validity  of  a  note  given  by  the  company  to  the 
plalntlflS  with  a  mortage  upon  the  oompany*s 
property  to  secure  its  payment,  which  mortgage 
the  plaintiffs  sought  to  foreclose,  the  other  credi- 
tors, who  had  levied  attachments,  alleging  and  giv- 
ing evidenoe  showing  that  the  debt  secured  by 
such  mortgage  was  fictitious.  Plalntlffls  claimed 
that  the  mortgage  was  executed  to  them  to  secure 
ereditors  of  the  company,  and.  In  particular,  the 
claim  of  one  oredltor  who  had  since  died,  and  of- 
fered. In  support  of  the  bona  fides  of  the  daim,  a 
receipt  acknowledging  pajrment  of  such  sum, 
whiOh  receipt  was  objected  to  as  irrelevant,  not 
being  the  best  evidenoe  the  nature  of  the  case  ad- 
mitted of.  The  court  held  that  such  receipt  was 
admissible  In  evidence  for  the  purpose  of  showing 
that  the  parties  for  whose  benefit  the  mor  tgaire  waa 
given  had  paid  such  money  for  the  grantor's  ben- 
efit, although  the  fact  of  the  Indebtedness  of  the 
company  to  the  parties  receiving  such  money  was 
to  be  shown  by  other  evidence  than  the  receipt. 

In  Re  Minors  of  Smith,  82  La.  Ann.  288  (1870),  error 
was  assigned  In  the  Judgment  of  the  court  below, 
upon  the  ground  that  there  was  no  proof  to  estab- 
lish the  claim  of  paraphernal  property  of  a  wife  al* 
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out,  with  some  slight  TariationB,  unimpor- 
tant to  note,  since  Albright,  in  this  court, 
disclaims  any  reliance  on  said  so-called  '  'sec- 
ond cause  of  action."  In  the  petition,  there 
followed  the  so-called**  second  cause  of  action*' 
this  language :  "  (8)  That  at  the  instance  and 
request  of  the  defendant,  and  relying  on  the 
defendant's  promise  to  reimburse  plaintiff 
therefor,  the  plaintiff  has  incurred  expense, 
costs,  and  attorney's  fees,  in  endeavoring  to 
sustain  his  title  and  claim  to  said  stock  of 
goods,  wares,  and  merchandise,  amountinsp 
to  the  sum  of  $337.46,  an  itemized  bill  and 


statement  of  said  expenses,  costs,  and  attor- 
ney's fees  being  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  hereof."  On 
the  trial  there  was  introduced  no  testimony 
to  sustain  the  above  claim  for  attorney's  fees, 
costs,  and  expenses.  Hence,  this  part  of  the 
petition  will  be  dismissed  firom  further  con- 
sideration. 

Plaintiff  alleged  that  he  had  sustained 
damages  in  the  premises  in  the  sum  of  $3,500. 
no  part  of  which  had  been  paid,  and  he  prayed 
judgment  in  the  sum  named,  with  7  per  cent 
interest  on  $2,470  from  February  19,  It^. 


le^ed  to  have  been  reoelyed  by  tbe  husband  and 
credited  to  his  mlDor  children  in  the  account  com- 
plained of,  the  only  proof  in  support  of  tbe  item 
beinff  an  entry  in  the  inventory  of  the  wife's  es- 
tate, to  the  effect  that  the  husband  acknowledged 
**tohaye  received  the  sum  of  $4,000  separate  para- 
phernal funds  of  his  said  deceac^ed  wife,**  the  con- 
tention being-  that  acknowledgments  of  the  re- 
ceipt of  money  by  the  husband  from  the  wife  were 
not  evidence  against  tbird  persons.  Tbe  court 
held  that,  although  such  contention  was  good  law 
and  supported  by  the  authorities,  yet  it  was  applied 
in  this  and  other  similar  cases  to  evidence  adduced 
^ntradictorUy  with  third  persons,  or  where  the 
husband  or  wife  was  called  on  to  administer  proof 
oontradlotorily  with  them,  but  not  where  the  proof 
adduced  was  between  the  parties  or  their  heirs; 
that  in  such  a  case  slight  proof  was  sufficient,  and 
that,  tbe  aoknowledflrment  being  made  at  the  time, 
not  suspicious,  was  full  proof  between  the  parties 
and  prima  facie  proof  as  to  all  until  in  a  regular 
proceeding  and  under  proper  allegations  hig-her 
proof  was  admitted. 

In  Smith  v.  Aldrich,  12  Allen,  668  0866),  the  ac 
tion  was  in  trover  for  conversion  of  property,  the 
plain tiflis  being  executors  of  deceased  persons  who 
claimed  the  title  by  parchase.  The  defendants 
contended  that  the  purchase  was  merely  made  by 
the  purchasers  as  a  committee  of  tbe  parish,  and 
that  the  title  therefore  was  in  the  parish,  producing 
in  evidence  a  receipt  in  the  handwriting  of  one  of 
the  deceased  testators,  found  among  parish  records, 
acknowledging  the  receipt  of  tbe  purchase  money 
and  signed  by  the  vendor.  The  court  held  such 
receipt  was  admissible  in  evidence,  the  same  hav- 
ing reference  to  the  property  in  controversy, 
being  signed  by  a  person  under  whom  the  pUUn- 
tifls  claimed  title,  and  placed  the  competency  of 
such  evidence  upon  two  grounds,  name^,  that  the 
receipt  was  in  the  nature  of  an  admission  respect- 
ing tbe  subject-matter  of  the  suit  by  the  persons 
whose  immediate  representatives  were  plaintiffs  in 
the  action;  and  that  it  was  also  a  link  in  the  chain 
of  evidence  relatlnir  to  a  transaction  directly  con- 
nected with  the  title  to  the  property,  the  transac- 
tion having  taken  place  nearly  forty  years  prior  to 
the  action,  and  for  the  reason  that  the  point  of  time 
when  the  original  owner  parted  with  the  property, 
which  was  not  proved  or  agreed  by  the  paitles,  was  a 
material  fact  in  issue,  the  evidence  tending  to  show 
that  the  title  claimed  by  the  plamtlffs  did  not  ao- 
orue  at  the  time  they  alleged. 

Where,  in  an  action  to  recover  a  legacy,  the  de- 
fendant offered  in  proof  of  payment  a  receipt  of 
one  of  the  plaintiffs  for  the  amount  of  the  legacy, 
which  was  expressed  to  be  in  full  thereof  and  to  be 
paid  by  a  party  misled  therein,  such  receipt  was  re- 
jected on  the  ground  that  the  action  was  not  be- 
tween the  party  giving  such  receipt  and  the  plain- 
tiff, and  for  the  reason  that  It  bore  date  two  years 
prior  to  the  defendant's  being  appointed  trustee 
and  was  theirefore  no  act  or  payment  of  his,  and 
upon  the  farther  ground  that  the  whole  was  re- 
pugnant to  tfaa  Hvir  Jeiaey  Aot  of  November,  ISOS; 
29  L.R.A. 


but  upon  appeal  the  court  held  that  the  receipt 
ought  to  have  been  received  in  evidence.  Coo- 
nelly  V.  Kendle,  2  N.  J.  L.  806  (1807). 

In  Sherman  v.  Crosby,  11  Johns.  70  asii).  a  de- 
fendant authorized  a  third  party  to  settle  an  ac- 
tion brought  by  the  plaintiff  agauut  such  defend- 
ant, and  it  was  held  that  the  receipt  aiirned  by  such 
plaintiff,  statinff  that  he  had  received  of  the  de- 
fendant through  such  third  party  a  certain  amount 
in  full  of  the  judgment  and  execution  In  tbe  action, 
was  prima  facie  evidence  of  a  payment  of  so  much 
money  by  such  third  party  so  as  to  authorise  him 
to  set  it  off  against  a  demand  of  such  defendant 
against  him,  unless  the  latter  could  show  fraud  or 
abuse  of  authority  on  the  part  of  such  third  pany. 

In  Marco  v.  Fond  du  Lao  County,  68  Wis.  SIS 
(1886),  the  fact  that  the  grantor  of  land  held  a  re- 
ceipt for  taxes  assessed  thereon  during  a  certain 
year,  was  held  not  to  estop  the  city  from  assenicg 
as  against  a  grantee,  who  had  no  knowledice  of 
such  receipt  at  the  time  of  the  purchaae,  that  a 
portion  of  such  taxes  had  not  been  paid.  In  that 
case  the  taxes  assessed  had  been  declared  void,  but 
there  had  been  a  subsequent  reaaseesment  and  the 
purchaser  was  presumed  to  have  knowledge  of 
such  facta. 

II.  iieeefpts  In  d^eds. 

The  question  of  a  recital  in  a  deed  as  evidence 
of  payment  of  the  consideration  as  against  third 
parties  will  form  the  subject  of  a  future  aoteu 

It  has  been  held  that  the  receipt  in  a  deed  for  the 
purchase  money  paid  is  not  evidence  to  support 
this  material  averment  against  third  persona,  but 
only  as  against  parties  to  the  deed,  or  persona  who 
su  bsequently  derived  title  from  the  grantor.  IJoyd 
V.  Lynch,  28  Fa.  419.  424,  70  Am.  Dec.  197  (1857). 

So  the  receipt  In  a  deed  Is  not  evidence  of  pay- 
ment of  purchase  money  as  against  creditors  wftn 
attack  it  by  evidence  tending  to  show  that  it  was 
made  to  defraud  them.  Ibid.:  Clark  v.  Depew,  25 
Pa.  600,515,  64  Am.  Dec.  717  (1865). 

For  the  reason  that  a  receipt  for  purchase  money 
at  the  foot  of  a  deed  has  been  held  to  be  evidenoa 
of  the  lowest  order,  even  against  the  parties  sign- 
ing it,  being  an  every-day  practice  to  have  such 
receipt  on  a  deed,  even  where  no  money  passed. 
Lloyd  V.  Lynch,  supra. 

But  in  Foster  V.  Beals,  SI  N.  Y.M7(1860),it  was 
held  that  a  mortjragee^s  receipt,  which  was  proved 
by  the  date  of  the  mortgage  itself,  was  not  evi- 
dence of  the  payment  by  a  mortgagor  as  against  a 
subsequent  assignee  of  the  mortmre. 

Where  a  conveyance  acknowledging  the  receipt 
of  the  purchase  money  is  given,  of  land  on  which 
there  Is  an  unregistered  mortgage,  it  is  prima  fade 
evidence,  as  against  the  mortgagee  and  in  favor  of 
one  who  claims  as  a  bona  fide  purchaser  and  all 
claiming  under  him.  that  the  consideration  was 
actually  paid,  but  it  would  not  be  so  in  equity 
upon  a  bill  filed  to  set  aside  the  conveyance  as 
fraudulent,  for  in  such  case  defendant  must 
plead  actual  payment  before  notice  of  the  plainturii 
right,  and  show  It  in  proof.  Jackson  v.  M^Obe^ 
ney,  7  Cow.  860, 17  Am.  Deo.  fin  (1887).  &W. 
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In  the  brief  filed  cm  behalf  of  the  defendant 
in  error,  Albright,  his  counsel  saminarize 
the  facts  constituting  plaintifT's  cause  of  ac- 
tion in  this  language:  ^'Albiight  sold  and 
conveyed  the  land  before  describe  to  Ellison 
for  $6,400,  which  fact  is  admitted  by  all. 
That  Albright  received  $1,600  and  $1,200 
(being  the  mortgage  on  the  quarter  in  sec- 
tion &,  and  one  half  ot  the  mortgage  on  the 
quarter  in  section  84,  with  other  lands,  with 
some  accrued  interest) ,  and  the  further  sum 
of  $1,031  (or  $1,028),  there  is  no  dispute. 
Allow 'us  to  say  the  mortgages  assumed,  with 
accrued  interest,  and  the  cash  paid,  left  only 
$2,470  of  the  purchase  price  of  the  land,  to 
wit,  $6,400.  It  was  this  balance  of  the  pur- 
chase money  for  which  suit  was  commenced. " 
This  concise  statement  of  the  matters  in 
issue,  limiting  as  it  does  the  inquiry  to  the 
item  of  $2,470,  will  be  accepted  as  correct; 
for  thereby,  without  prejudice  to  the  rights 
of  either  party,  is  avoided  a  tedious  recita- 
tion of  the  matters  presented  by  the  answer 
and  reply.  To  an  understanding  of  the  mat- 
ters involved,  it  will  be  necessary  to  explain 
the  transactions  which  gave  rise  to  the  al- 
leged indebtedness  for  the  sum  last  men- 
tioned. For  this  purpose  the  evidence  on 
this  point,  of  Mr.  Albright,  summarized, 
was  as  follows:  On  February  19,  1886.  Al- 
bright sold  the  8.  W.  i  of  section  28  and  the 
K.  £.  i of  section 84,  Twp.  4  K, range  1  W., 
6th  P.  M.,  situate  in  Thayer  county,  to 
Richard  £11  ison,  for  $6, 400.  On  one  of  these 
quarter  sections  there  was  a  mortgage  of 
$2,400,  with  some  interest  due,  one  half  of 
which  principal  and  interest  was  assumed 
by  the  grantee.  On  the  other  quarter  there 
was  a  mortgage  of  $1,600,  with  some  inter- 
est dae,  the  payment  of  the  entire  amount  of 
which  was  assumed  by  Ellison.  In  addition 
to  assuming  payment  of  the  above  amounts, 
Ellison  was  to  pav  Albright  either  $1,021 
or  $1,028,— there  is  some  uncertainty  as  to 
the  exact  amount, —which  left  to  be  pro- 
vided for  the  $2,470  above  referred  to.  Al- 
bright agreed,  for  this  $2,470,  to  accept  a 
stock  of  goods  owned  by  a  Mr.  Brown.  On 
this  stock,  Ellison  held  a  chattel  mortgage, 
and  a  bill  of  sale  answering  the  purposes  of 
a  chattel  mortgage.  It  was  agreed  between 
Ellison  and  Brown  that  the  amount  due  on 
the  notes  secured  by  these  two  instruments 
was  $1,800.  Before  negotiations  were  con- 
summated, however,  the  sheriff  of  Thayer 
county  levied  on  the  stock  of  goods,  and 
garnished  Ellison  for  the  satisfaction  of  a 
claim  due  from  Brown.  These  proceedings 
by  the  sheriff  caused  a  delay  in  closing  up 
the  trade.  It  was  finally  arranged,  however, 
that  the  difference  between  the  $1,800  and 
the  estimated  value  of  the  stock  of  goods, 
which  was  $2,470,  should  be  paid  by  Elli- 
son to  Brown,  less  the  amount  of  the  two 
executions,  which  left  $418  going  from  £1- 
1  ison  to  Brown.  Following  this  ad j ustment, 
Albright  sent  a  note  bv  Mr.  Brown  to  Mr. 
Ellison,  wheroin  he  said  for  Ellison  to  settle 
with  Brown  according  to  the  agreement; 
that  the  stock  had  fallen  a  little  short,  but 
that  would  be  fixed  in  rent  with  Mr.  Brown. 
There  was  a  defect  in  the  title  to  the  land 
which  was  to  be  conveyed  to  Ellison,  and 
fi0L.R.  A 


therefore,  when  this  order  was  presented  to 
him,  he  refused  to  pay  it.  Subsequent! v, 
the  defect  in  title  havinc  been  obviated,  the 
land  was  conveyed  by  Albright  to  Ellison, 
and  Albright  took  possession  of  the  goods. 
Ellison  indorsed  to  Albright,  without  re- 
course, the  notes  of  Brown,  on  which  was 
due  the  sum  of  j|l,800,  together  with  the 
chattel  mortgages  securing  payment  of  that 
amount  These  notes  and  the  mortgages  were 
left  in  a  bank  at  Alexandria,  and  Mr.  Al- 
bright had  no  knowledge  that  either  had  been 
indorsed  to  him.  After  Albrijrht  had  taken 
possession  of  the  goods.  Brown  surrepti- 
tiously obtained  possession  thereof,  where- 
upon Albright  brought  a  replevin  suit,  and 
therounder,  having  obtained  possession  of 
the  stock,  sold  it.  The  replevin  action  re- 
sulted in  a  verdict  and  judgment  for  Brown, 
and  others  who  were  joined  with  him  as  de- 
fendants, against  Albright,  for  the  sum  of 
^,421.  The  opinion  directing  an  affirm- 
ance of  this  judgment  was  reported  in  23 
I^eb.  186.  The  foregoing  statement,  as  in- 
dicated, is  compiled  "from  the  testimony  of 
Albright,  and  is  given  that  his  version  of 
the  affair  may  appear.  It  is  not  to  be  un- 
derstood, however,  that  by  this  court  any 
attempt  has  been  made  to  weigh  the  testi- 
mony, or  settle  controverted  fact  propositions, 
for  no  such  effort  has  been  maae.  As  was 
said  in  the  brief  for  defendant  in  error,  this 
suit  was  brought  to  recover  the  $2,470  item, 
to  which  reference  has  already  frequently 
been  made.  It  can  scarcely  escape  observa- 
tion that  the  defendant  in  error  went  into 
possession  of  the  stock  of  goods  which  this 
$2,470  represented ;  subsequently,  such  pos- 
session was  resumed  by  Brown;  and  that, 
therebv,  there  was  necessitated  a  suit  on  the 
part  of  Albright  to  regain  his  lost  possession. 
Conoededly,  the  only  circumstance  which 
could  Justify  Brown's  resumption  of  posses- 
sion was  that  Ellison  had  failed  to  pay  him 
the  balance  of  $418— or.  as  Brown  figures  it, 
$425— due  him  from  Ellison.  Even  as  to 
this.  Brown's  testimony  was  that,  after  hia 
own  resumption  of  possession,  Ellison  ten- 
dered this  balance  to  him,  which  he  refused 
to  receive,  and  refused  to  deliver  up  the  stock 
of  goods  unless  he  was  also  paid  for  the 
trouble  and  expense  he  had  been  put  to. 
Under  these  circumstances  this  action  was 
brought  by  Albright' for  the  recovery  of  the 
$2,470.  In  his  testimony,  Mr.  Albright  said 
that  he  replevied  the  stock  on  the  suggestion 
of  Ellison  that  he  should  do  so,  and' that  he 
(Ellison)  would  sign  his  replevin  undertak- 
ing to  enable  Albright  to  replevin.  This 
was  denied  by  Ellison,  and  In  this  connec- 
tion it  is  noteworthy  that,  as  a  matter  of  fact, 
Ellison's  name  does  not  appear  on  the  copy 
of  this  undertaking  set  out  in  the  bill  of  ex- 
ceptions. It  is  dffflcult  to  conjecture  how 
the  alleged  encouragement  of  Albright  by 
Ellison  could  become  important  in  this  case, 
for  the  proof  necessary  to  sustain  the  plain- 
tiff's allegations  was  of  the  failure  of  the 
consideration  alleged.  The  petition  was  not 
framed  upon  the  theory  that  Ellison  was  li- 
able upon  the  warranty  of  his  title  as  to  tne 
stock  of  goods  transferred  to  Albright,  but 
was  for  a  failure  of  consideration  for  land 
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transferred  to  Billion  by  Albright.  The  pes- 
eeasion  of  the  goods  was  transferred  to  Al- 
bright In  parsuance  of  the  terms  of  a  contract 
under  which  Ellison  became  the  owner  of 
Albright's  land.  This  possession  was  after- 
wards interrupted  by  one  who,  at  most,  could 
Justify  his  interruption  of  such  possession  to 
the  extent,  in  amount,  of  $425.  In  the  case 
of  AUnight  y.  Brawn,  reported  in  23  I^eb. 
186,  it  seems  that  Albright,  as  absolute 
owner,  claimed  the  right  of  possession  of 
the  entire  stock.  It  admits  of  grave  doubts 
whether  under  these  circumstances  Ellison 
could  in  any  eyent  be  held  liable  for  more 
than  the  amount  he  had  failed  to  pay  to 
Brown;  that  is,  according  to  the  evidence 
of  Albright,  $418.  Vide  AuUman  v.  Stout, 
15  Neb.  586 ;  Byeamore  Marsh  Harvester  Mfg. 
Co,  v.  Sturm,  18  Neb.  210 ;  Hadley  v.  Baxm- 
dale,  9  Exch.  841.  It  appears  from  the  evi- 
dence of  Albright — though  this  may  admit 
of  doubt— that  Brown  predicated  his  right 
to  resume  possession  upon  the  fact  that  there 
remained  due  him,  as  Brown  claimed,  $425. 
Under  the  rule  laid  down  in  L/mg  v.  Glam, 
15  Neb.  417,  a  serious  question  might  cm 
made  as  to  whether  or  not  it  was  the  dutj 
of  Albright  to  have  paid  this  amount;  his 
recovery  aeainst  Ellison,  in  that  event,  be- 
ing limited  to  the  amount  so  paid.  If  this 
petition  had  presented  A>bright*s  cause  of 
action  as  one  for  damage  for  failure  of  Elli- 
son's title  to  the  stock  of  goods,  it  would, 
to  say  the  least,  have  better  comported  with 
the  proofs  offered,  and  would  have  afforded 
an  opportunity  to  try  the  question  of  the 
amount  and  nature  of  the  damages  sustained 
by  the  defendant  in  error.  It  is  quite  evi- 
dent that  the  matters  in  controversy  herein 
can  never  be  satisfactorily  determined  on  the 
issues  heretofore  presented  on  the  pleadings. 
For  our  present  purpose,  however,  we  shall 
proceed  as  though  the  evidence  introduced 
was  strictly  relevant  tq  the  issues  joined. 
There  was  a  Judgment  in  the  replevin 
suit,  which  was  afterwards  affirmed  in  this 
court.  The  cause  was  then  remanded  to  the 
district  court.  The  theory  of  the  defendant 
in  error  in  the  trial  of  this  case  was,  that 
Ellison  was  liable  for  the  amount  paid  by 
the  defendant  in  error  for  the  satisfaction 
of  the  Judgment  in  the  replevin  action.  For 
the  purpose  of  showine  Uiis  payment,  there 
was  introduced  in  eviaence  a  page  of  the 
Judgment  docket  No.  1  of  the  district  court, 
on  which  there  appeared  the  name  of  Joel 
T.  Albright  as  Judgment  debtor,  and  the 
names  of  the  parties  to  the  suit ;  the  kind  of 
action;  the  date  of  Judgment  (April  21, 
1886)  ;  the  page  of  the  journal ;  and  the 
amount  of  the  Judgment  ($2, 421) .  The  mat- 
ters described  were  followed  by  this  writ- 
ing :  **  August  14th,  1889.  Received  of  Joel 
T.  Albright  full  satisfaction  and  payment  of 
this  judgment,  interest,  and  costs,  and  the 
«ame  is  hereby  satisfied  and  discharged  in 
full.  J.  L.  Brown,  Clara  A.  Brown  and  James 
Lockwood,  Defendants,  by  W.  O.  Hambel, 
their  Attorney. "  There  was  no  evidence  of  the 
alleged  payment,  other  than  above  given.  In- 
•deed,  on  May  20, 1889,  there  was,  in  said  replev- 
in action,  returned  an  execution  nuUa  bona.  In 
the  suit  which  we  have  now  under  oonsidera- 
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tion  there  were  examined  as  witoesaes  the 
above  named  J.  L.  Brown  and  Clarm  A. 
Brown,  as  well  as  Joel  T.  Albright,  but  by 
neither  of  these  was  there  an  attempt  made 
to  prove  the  amount  paid  In  satisfaction  of 
the  judgment  rendered  in  the  replevin  action. 
The  plaintiff  in  the  district  court  relied  upon 
the  sufficiency  of  the  above  receipt,  entered, 
as  it  doubtless  was,  on  the  original  Judgment 
docket.  To  the  introduction  of  the  receipt 
proper  objections  were  made,  and  exceptions 
taken.  There  is  therefore  now  presented  the 
competency  of  this  receipt  as  against  Ellison, 
who  was  not  a  party  to  the  action  in  which 
the  judgment  was  rendered,  of  which  satis- 
faction and  payment  are  attempted  to  be 
shown  by  the  receipt.  In  Davidson  ▼.  Berth- 
oud,  1  A.  K.  Marsh.  261,  the  case  was  for 
money  paid  out  and  expended  by  the  defend- 
ants in  error  to  the  use  of  the  plaintiff,  and 
for  work,  labor,  eto.  The  language  used  in 
discussing  the  effect  and  nature  of  a  receipt 
was  as  follows:  ''The  only  question  ma- 
terial to  be  decided  is  whether  the  circuit 
court  erred  in  admitting  as  evidence  a  receipt 
signed  by  A.  Woolford  for  $222.11,  alleged 
to  be  advanced  by  the  defendants  in  error  to 
the  plaintiff 's  use.  It  is  explicitly  laid  down 
by  Peake,  in  his  treatise  on  Evidence  (pase 
254) ,  that,  to  prove  the  payment  of  money  in 
such  a  case,  the  person  who  made  it,  or  he 
by  whom  it  was  received,  should  be  called 
as  a  witness,  for  the  receipt,  or  acknowledg- 
ment of  tlie  person  will  be  no  evidence  against 
the  defendant.  And  of  the  correctness  of  this 
doctrine,  on  principle,  there  can  be  but  little 
reason  to  doubt,  for  proof  of  the  acknowl- 
edgment of  the  person  who  received  the  money 
would  only  be  hearsay  evidence,  and  the  re- 
ceipt of  such  person  is  nothing  more  than 
written  evidence  of  his  acknowledgment, 
and,  whether  in  writing  or  bv  parol,  hearsay 
evidence  is  equally  inadmissible.  Phil.  Ev. 
174. "  In  Lloyd  v.  Lyneh,  28  Pa.  419,  70  Am. 
Dec.  187,  there  was  under  consideration  the 
effect  to  be  given  a  receipt  on  a  deed,  as 
against  one  not  a  party  to  the  deed.     Having 

§  remised  that  such  receipt  was  competent  evi- 
enoe  against  the  grantor,  and  all  who  de- 
rived title  from  him,  and  was  such  evidence 
as  to  pass  the  erantor*s  title,  the  opinion  con- 
tinued in  the  following  language :  **  But  it 
is  no  evidence  whatever  of  the  fact  of  pay- 
ment against  a  stranger,  or  even  against  one 
who  derived  title  from  Thomas  Farrel  [the 
grantor]  previously  to  the  date  of  the  con- 
veyance to  Lloyd.  Against  them  it  is  noth- 
ing but  hearsay.  It  is  a  mere  ex  parte  dec- 
laration, not  under  oath,  taken  without  any 
opportunity  to  cross-examine.  It  has  been 
long  settled  that  such  declarations  are  not 
evidence  against  strangers.  ...  If  such 
evidence  were  received  against  strangers  for 
the  purpose  of  extinguishing  their  equitable 
rights,  the  salutary  rules  established  for  ages 
would  be  subverted,  hearsay  evidence  would 
be  substituted  for  testimony  under  the  sanc- 
tion of  an  oath,  and  all  the  advantages  of  a 
cross-examination  would  be  swept  away. 
Under  such  a  system  no  equitable  title  could 
be  protected.  But  it  is  urged  that  there  is  a 
presumption  that  the  grantor  and  grantee 
have  acted  with  integrity.    This  may  be  so. 
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Irat  that  is  no  reaaon  why  their  declarations 
should  he  given  in  evidence  against  persons 
"Who  have  no  connection  with  them,  if  they 
•re  acquainted  with  material  facts,  they  are 
as  much  hound  to  deliver  their  testimony 
under  oath  as  other  persons,  if  competent 
Tivitnesses. "  Other  authorities  mi^ht  be  cited 
to  sustain  this  proposition,  but  this  is  hardly 
necessary ;  for,  on  reflection,  it  is  very  clear 
that  a  receipt  signed  by  Mr.  Hambel  as  at- 
torney could  have,  as  against  strangers  to  it, 
no  greater  effect  than  would  his  oral  utter- 
ances made  to  the  same  parties.    If  Albright 


Eaid  the  amount  of  the  Judgment,  it  is  no 
ardship  that  he  be  required  to  so  testify; 
giving  thereby  an  opportunity  for  an  exam- 
ination as  to  the  media  and  time  of  payment, 
as  well  as  to  other  material  circumstances. 
Certain  it  is  there  was  no  competent  proof 
of  payment,  and  without  such  proof  of  this 
essential  fact  the  Judgment  is  unsupported 
in  a  very  Important  respect. 
TAejudgment  of  the  Dietriel  Oourt  is  revereed. 

Rehearing  denied; 


ALABAMA  SUPREME  COURT. 


CAPITAL  CITT  WATER  CO.,  A$>pt., 

STATS  of  Alabama  ex  rel.  Gordon  MAC- 
DONALD. 
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1*  A  proceeding  In  the  nature  of  quo 
warranto  lor  the  diasolution  of  a  oorporacion 
need  not  be  commenced  by  summons  and  com- 
plaint under  Oode,  99  2661,  2668,  requlrlnff  all 
**clvU  actions,*'  except  as  otbervftoe  provided,  to 
be  BO  oommenced. 

8*  The  relator  In  a  proeeedln^  in  the 
nature  of  qao  warranto  for  the  dissolution 
of  a  corporation  need  not  obtain  leave  or  an  oiw 
der  of  oourt  to  institute  and  prosecute  suoh  pro- 
ceedings. 

3.  An  irreipnlarlty  In  eommenetng  a 
proceedings  in  the  nature  of  quo  war- 
ranto for  the  dissolution  of  a'  corporation  be- 
fore eriving  security  for  costs  Is  waived,  where 
such  security  is  subsequently  given  and  .the  re- 
spondent flies  a  demurrer  and  motion  to  quash, 
and  afterwards  its  pleas,  and  no  motion  to  dis- 
miss on  that  ground  is  made  until  nearly  two 
yean  after  the  commencement  of  the  action, 
when  the  case  comes  on  for  hearinir* 

4.  The  relator  in  proeeedin^ni  in  the 
nature  of  quo  warranto  will  not  be 
required  to  give  additional  eecurlty 
for  costs  on  the  ground  that  the  security  given  is 
insolvent,  where  the  evidence  in  support  ot  the 
motion  only  shows  that  according  to  the  tax  rec- 
ords of  the  county  the  security  haa  only  $380  of 
taxable  property. 

ft*  A  plea  in  a  proeeeding^  in  the  nature 
of  quo  warranto  fbr  the  diflsolution  of 
a  corporation^  alleging  that  respondeat  has 
fully  performed  all  its  duties  aiising  out  of  its 
charter  by  providing  a  system  of  waterworks  of 
sufficient  capacity  and  power  to  furnish  the  city 
an  abundant  supply  off  water,  does  not  deny  an 
allegation  in  the  petition  that  respondent  failed 
to  supply  the  city  and  its  inbabltants  with  suoh 
water. 


NOTB.— A  valuable  addltton  to  the  rapidly  grow- 
ing subject  of  municipal  water  supply  is  furnished 
by  the  above  case. 

As  to  liability  for  failure  of  supply,  see  fiote  to 
Bowsmoc  V.  Trenton  Water  Oo.  (Mo.)  S8  L.  B.  A. 
14T. 

As  to  municipal  condemnation  of  waterworks, 
tee  Be  Brooklyn  (N.  Y J  SB  L.  B.  A.  na 
89  L.  R.A. 


6.  A  waterworks  company  whoee  Char- 
ter makes  it  its  absolute  duty  to  supply 
pure*  ^Hiolesome,  deep-well  water*  is 

not  Justified  in  failing  to  supply  such  water  by 
the  fact  that  extra  expense  would  be  required  in 
digging  the  necessary  deeper  wells,  for  which  the 
dty  would  not  have  to  pay  if  it  should  ever  elect 
to  purchase  such  works,  which  it  has  the  riffht  to 
do. 

7.  The  riifht  of  the  state  to  declare  the 
fbrfbitnre  of  the  charter  of  a  watei^ 
works  company  for  Infractions  of  duty  im- 
posed by  its  charter  and  contract  is  not  taken 
away  by  a  provision  in  the  contract  that  the  city 
may  rescind  the  contract  if  thecompany*s  works 
fail  to  meet  the  requirements  of  the  contract. 

8.  A  provision  in  the  contract  of  a  wa- 
terwc»rks  company,  that  if  any  *^Dn- 
fbreseen  or  inevitable  accident**  shall 
happen  to  any  part  of  its  system  of  works  the 
company  shall  have  a  reasonable  time  to  repair 
injuries  resulting  from  the  accident,  and  that 
such  accident  shall  not  be  oonstrued  to  be  a 
breach  of  the  contract,  does  not  apply  to  an  in- 
sufficiency of  water  during  a  drought  caused  by 
the  failure  of  the  company  to  bore  wells  neces- 
sary to  an  adequate  supply  in  suoh  seasons. 

9.  The  charter  of  a  waterworks  com- 
pany which  supplies  river  water*  in» 
stead  of  puroy  wholesome*  deep-well 
crater*  as  required  by  its  charter  and  contract, 
daring  four  droughts  in  two  years,  and  refuses* 
for  a  wholly  insufficient  reason,  to  sink  additional 
wells  in  order  to  furnish  a  proper  supply  of  wa^ 
ter,  will  be  annulled,  where  the  only  reason  for 
not  annulling  is  that  if  the  charter  is  vacated  all 
water  supply  will  cease,  and  a  promise  by  the 
company  after  suit  is  begun  that  it  will  sink  the 
additional  wells  necessary  to  afford  an  adequate 
supply  of  water. 

CDecember  2L IBMD 

APPEAL  by  defendant  from  a  JndgmcDt  of 
the  Oily  Court  of  Montgomery  in  favor  of 
relator  in  a  quo  warranto  proceediag  to  annul 
defendant's  charter.    Afflrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  J.  M.  Falkner,  for  appellant: 

The  giving  of  security  for  costs  was  a  con- 
dition precedent  to  the  right  of  relator  to  bring 
this  action. 

Ala.  CkKie,  §  8168;  Taylor  ▼.  StaU,  81  Ala. 
888;  Tuecalooia  Seienii^  d  Art  Amo,  y.  State, 
68  Ala.  54. 


See  also  32  L.  R.  A.  391;   34  L.   R.  A.  92;  40  L.  R.  A.  203. 
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Relator  could  not  give  the  security  for  costs 
after  the  suit  was  commenced. 

Taylor  v.  State  and  Tuscalooia  Scientifle  d 
Art  Asm,  v.  State,  supra. 

Sections  22  and  28  of  the  ordinance  contract 
furnish  a  full,  complete,  plain,  and  adequate 
remedy  for  any  yiolation  or  breach  of  duty  on 
the  part  of  this  appellant. 

The  election  by  the  city  council  of  MoDtgom- 
ery  to  purchase  its  works  furnishes  abundant 
reason  why  appellant  should  not  change  the 
character  of  its  works  in  any  respect  pending 
such  election,  or  add  to  the  amount  which  the 
city  council  would  have  to  pay  appellant  for 
the  same. 

Linn  y.  McLean,  80  Ala.  864. 

A  charter  will  not  be  revoked  for  eyery 
wrongful  act  committed  b^  a  corporation.  A 
single  act  of  abuse  or  wilful  nonfeasance  may 
be  a  ground  for  a  forfeiture:  but  where  an  act 
of  nonfeasance  has  not  been  committed  wil- 
fully or  negligently,  and  does  not  injure  any 
one,  and  is  not  expressly  forbidden  by  the 
charter,  the  courts  will  not,  in  genera],  apply 
the  seyere  remedy  of  a  Judgment  of  forfeiture. 

4  Am.  &  £ng.  Encyclop.  Law,  p.  306, 
par.  8. 

A  writ  of  quo  warranto  or  a  writ  issued  in 
the  proceedings  in  the  nature  of  a  quo  war- 
ranto was  not  a  writ  of  right.  The  issuance 
of  the  writ  did  not  end  the  discretion  of  the 
court. 

Com,  y.  dfiley,  56  Pa.  270,  04  Am.  Dec.  76. 

Mr.  Gordon  Macdonaid,  for  appellee: 

Wilful  neglect,  abuse,  misuse,  or  nonuser 
of  its  franchises  by  a  corporation,  or  failure  to 
discharge  the  obligations  to  the  public  imposed 
on  it,  either  expressly  or  by  implication  in  its 
charter,  constitutes  grounds  for  the  forfeiture 
thereof. 

Hlgh,£xtr.  Legal  Kern.  §  606;  PwplleY,  North 
Biwr  Sugar  Bef,  Oo.  121  N.  Y.  582,  9  L.  R 
A.  88;  People  y.  Kingston  <&  M.  Tump.  Boad 
Oo.  28  Wend.  198.  86  Am.  Dec.  551;  Folger  v. 
Columbianlne.  Oo,  <&  Truetees,  99  Mass.  267, 96 
Am.  Dec.  747,  note;  People  y.  Hillsdale  dk  O. 
Tump.  Boad,  28  Wend.  254;  WasIUngton  dB. 
Tump.  Co.  ▼.  Maryland,  70  U.  8.  8  Wall.  210, 
18  L.  ed.  180:  BeopUv.  Utiealns.  Co.  15  Johns. 
858,  8  Am.  Dec.  248:  Atty.  Gen.  y.  Tudor  Ice 
Go.  104  Mass.  289,  6  Am.  Rep.  227;  Beach, 
Priv.  Corp.  §  54  d,  noU  S. 

The  same  principles  inyolyed  in  determin- 
ing the  forfeiture  of  private  grants  for  nonper- 
formance of  conditions  are  applicable  to  the 
forfeiture  of  charter  grants  to  corporations. 

People  V.  Kingston  d  M.  Tump.  Boad  Co. 
28  Wend.  198,  85  Am.  Dec.^551;  People  y. 
Kankakee  River  Imp.  Oo.  108  111.  491;  State  y. 
Broton,  5  R.  L  1;  mtate  y.  Pennsylvania  d  0. 
Canal  Co.  28  Ohio  St.  121;  Com.  y.  Tenth  Mas- 
sachusetts Tump.  Corp.  5  Gush.  509;  Chesa- 
peake d  0.  Canal  Co.  Y.Baltimore  d  0.  B.  Oo. 
4  Gill  &  J.  1. 

The  neglect  or  refusal  to  perform  any  of  the 
duties  to  the  public  enjoined  on  the  corpora- 
tion by  its  charter,  or  by  general  laws,  is  suffi- 
cient to  work  a  forfeiture  of  its  charter. 

Lombard  y.  Steams,  4  Gush.  60;  People  y. 
HiUsdaie  d  0.  Tump.  Boad,  supra;  Washing- 
ion  d  B.  Tump.  Boad  y.  State,  19  Md.  289; 
Beach,  Priy.  Corp.  §§  68,  54,  and  notes;  Pas- 
29L.a  A. 


e/tall  y.  Whittsett,  11  Ala.  472:  Terrett  v.  Tn- 
lor,  18  U.  S.  9  Granch,  51,  3  L.  ed«  658. 

The  courts  have  no  discretion  and  must  d^ 
Clare  a  forfeiture  where  sufficient  groonds  an 
shown. 

JS^ate  y.  Minnesota  O.RCh.9^  Vino.  24^, 
People  y.  Northern  R.  Oo.  53  Barbi  123;  StaU 
y.  Pennsylvania  d  O.  Canal  Co.  23  Ohio  S&. 
121. 

Excuse  for  failure  to  perform  corporate  du- 
ties are  no  reply  to  facts  showing  wUfol,  de- 
liberate abuse. 

People  y.  Kingston  d  M.  Tump.  Boad  Co.  23 
Wend.  206,  35  Am.  Dec.  551. 

Cause  of  forfeiture,  once  committed,  cib- 
not  be  attoned  for  by  any  subsequent  gond 
conduct. 

People  y.  BiOsdale  d  O.  Tump.  Bead,  C3 
Wend.  258. 

The  state  is  not  required  to  prove  an  actoil 
injury  to  the  public  as  a  result  of  the  corpon- 
tion's  wrongful  acts.  It  is  sufficient  if  tbdr 
tendency  be  injurious. 

Beach,  Priv.  Corp.  §  54;  Commercial  Beik 
y.  StaU,  6  Smedes  &  M.  599, 45  Am.  Dec  29l>. 

The  difference  and  litigation  between  tie 
city  of  Montgomery  and  the  appellant,  aodtiie 
acts  of  the  city  council,  can  furnish  no  exaw 
for  the  nonperformance  of  duties  to  the  pob- 
lie  enjoined  on  appellant  by  its  charter. 

Bart  y.  Boston^  H.dE.B.Oo.  40  Cono.  S4: 
Wasliington  d  B.  Tump.  Oo.  v.  Ifofyion^.W 
U.  8.  8.  Wall.  210, 18  H  ed.  180. 

MeClellan*  •/.,  delivered  the  opinion  of 
the  court  : 

This  is  a  proceeding  in  the  nature  of  qoo 
warranto,  prosecuted  by  the  state  on  the  I^ 
lation  of  Macdonald  against  the  Capital  Citj 
Water  Company,  a  corporation,  under  sections 
8167  et  seq.  of  the  Code,  for  the  dissolutioa 
of  said  corporation.  It  was  commenced  by 
petition  or  information  addressed  to  the  judre 
of  the  city  court  of  Montgomery.  The  peti- 
tion ayers  that  said  company  is  an  organized 
body  acting  as  a  corporation,  and  claimicg 
to  ot  chartered  under' the  laws  of  this  sute, 
and  to  haye  the  franchise  for  the  business  of 
furnishing  water  through  its  system  of  water- 
works to  the  municipality  and  residents  of 
Montgomery  for  domestic  and  other  uses,  aod 
is  now  engaged  in  that  business,  in  which  it 
operates  steam  pumps,  and  uses  the  stree'J 
of  the  city  for  the  purpose  of  running  iti 
pipes  for  the  passage  of  its  water  to  the  ood- 
Burners  thereof ;  that  it  is  the  clear  and  im- 
peratiye  duty  of  said  company,  under  and  by 
tiie  expressed  terms  of  the  charter,  under 
which  it  is  claiming  and  exercising  the  fru* 
chise  to  own  and  operate  said  system  of  water- 
works, to  furnish  to  the  city  of  Montgomery 
and  the  residents  thereof  at  all  times  a  saffi- 
cient  supply  of  pure,  wholesome  water  for 
the  use,  domestic  and  otherwise,  of  said  city 
and  the  residents  thereof,  which  datj  is  thi 
principal  object  and  purpose  of  said  com- 
pany's corporate  existence,  and  for  the  ptf- 
formance  whereof  it  claims  to  be  aathorizra 
to,  and  does,  charge  certain  rates  to  the  city 
and  its  inhabitants :  that,  *"  notwithstaodmf 
the  clear  and  obyious  duty  of  said  Capital 
City  Water  Company,  undertaking  to  exer* 
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else  and  ezercisinfl^  said  corporate  fraDcbise 
as  aforesaid,  as  to  fumishiDg  pure  and  whole- 
some water  to  said  municipality  and  the  resi- 
dents thereof,  yet  in  open  and  flagrant  viola- 
lion  of    said  duties  and  wilful  misuse  and 
abuse  of  the  corporate  franchises  exercised  by 
said  Capital  City  Water  Company,  said  com- 
pany has  for,  to  wit,  three  years  last  past, 
persistently  refused  and   failed   to  perform 
said  corporate  duty  of  furnishing  said  mu- 
nicipality and  the  residents  thereof  for  any 
purpose  whatsoever  any  supply  of  pure  and 
-wholesome  water,  and  said  company  still  per- 
sists in  refusing  and  failing  to  perform  its 
said  duty ;"  that  said  company  **  has  and  does 
still  misuse  and  abuse,  as  aforesaid,  the  fran- 
chise operated  by  it  as  aforesaid,  though  fre- 
quently admonished  of  such  failure  in  its 
duty,  and  requested  to  obey  and  observe  its 
corporate  duties  aforesaid.      And  the  peti- 
tion further  avers  and  concludes  as  follows : 
"  That  by  reason  of  the  use  and  exercise  of  the 
franchise  aforesaid  by  said  Capital  City  Water 
Company  and  its  contract  with  the  city  of 
Montgomery  as  to  furnishing  good,  pure,  and 
wholeisome  water  to  said  city  and  its  inhab- 
itants, said  municipality  and  its  inhabitants 
are  now  almost   wholly  dependent  on  said 
company  for  their  supply  of  water  for  do- 
mestic and  other  uses ;  that  by  reason  of  said 
Capital  City   Water  Company's  persistent 
misuse  and  abuse  of  its  franchises  and  duties 
aforesaid  in  failing  to  supplv  said  munici- 
pal itv  and  its  inhabitants  with  a  sufficient 
supply  of  pure  and  wholesome  water,    as 
aforesaid,  the  health  and  comfort  of  the  in- 
habitants of  said  city  are  greatly  impaired 
and  most  seriously  endangered,  to  the  great 
and  incalculable  damnge  of  said  city  and  its 
inhabitants,  and  they  are  wholly  without  any 
due  and  adequate  remedv  at  law  in  the  prem- 
ises. "    The  prayer  of  the  petition  is  lor  '^  a 
writ  of  quo  warranto,  or  some  other  appro- 
priate writ,  directed  to  said  Capital  City 
Water  Company,  commanding  it  to  appear 
.     .     .    and  show  under  what  warrant  of  law 
it  exercises  the  corporate  franchises  as  afore- 
said and  acting  as  a  corporation,   and  also 
show  cause,  if  any  it  can,  why  its  said  char- 
ter, if  it  hath  any  such,  should  not  be  for- 
feited and  annulled,  and  its  corporate  exist- 
ence,  if  any  such  it  hath,  should  not  be 
dissolved."    Upon  presentation  of  this  peti- 
tion to  the  judge  of  the  city  court  this  order 
was  made  by  him :    **  To  the  Clerk  of  the  City 
Court  of  Montgomery :    Let  an  alternative 
writ  issue  according  to  the  prayer  of  the  pe- 
tition, returnable  on  the  10th  of  May,  1892." 
And  thereupon  the  petition  and  order  were 
filed  with  the  clerk  of  the  city  court,  and  on 
the  same  day  a  writ  was  issued  in  accordance 
with  the  prayer  of  the  petition,  addressed  to 
the  water  company,  reciting  the  allegations 
of  the  information,   and  commanding  said 
company  to  appear  and  show  **  under  what 
warrant  of  law  you  exercise  the  corporate 
functions  and  franchises  herein  above  set  out, 
and  also  to  show  cause,  if  any  you  have,  why 
your  charter  should  not  be  vacated  and  your 
corporate  existence  annulled. "    The  respond- 
ent company  appeared,  and  interposed  a  de- 
murrer to  the  complaint  or  petition,  and  also 
a  motion  to  quash  the  writ.     All  the  assign- 
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ments  of  demurrer  which  are  insisted  on  in 
argument  are  also  set  down  as  grounds  of  the 
motion  to  quash,  and  are  available  to  the  ap- 
pellant, if  at  all,  as  well  upon  that  motion 
as  on  demurrer  to  the  petition.  We  therefore 
need  only  review  the  action  of  the  trial  court 
in  overruling  said  motion. 

The  first  ground  of  the  motion  proceeds  on 
the  theory  that  this  proceeding  should  have 
been  commenced  by  summons  and  complaint, 
under  sections  2651  and  2652  of  the  Code, 
which  provide  (sec.  2651)  that  all  civil  ac- 
tions in  courts  of  record,  except  as  otherwise 
provided  in  the  Code,  must  be  commenced  by 
the  service  of  summons,  and  (sec.  2652)  that 
the  summons  must  be  issued  by  the  clerk  of 
the  court,  and  be  accompaniecf  by  the  com- 
plaint, signed,  etc.,  setting  forth  the  cause 
of  action.  This  position  is,  in  our  opinion, 
untenable.  The  statutory  provisions  in  ques- 
tion have  reference  solely  to  the  ordinary 
civil  actions  for  the  recovery  of  property  or 
money,  as  is  clearly  demonstrated  by  a  refer- 
ence to  the  original  statute,  as  found  in  the 
Code  of  1852  (sec.  2160)  and  as  carried  into 
the  Revised  Code  (sec.  2558)  and  into  the 
Code  of  1876  (sec.  2924),  which  provides: 
''All  civil  actions  in  the  courts  of  record  of 
this  state  for  the  recovery  of  real  estate,  or 
any  interest  therein,  or  for  waste  or  trespass 
on  land,  or  for  the  recovery  of  money  or  per- 
sonal property,  or  for  the  recovery  of  dam- 
ages (except  in  such  cases  as  is  otherwise 
provided  by  the  code),  must  be  commenced 
by  tne  service  of  a  summons. "  The  omission 
from  the  statute  in  the  codification  of  1886 
of  the  specification  of  the  civil  actions  cov- 
ered by  it  manifestly  was  not  intended  to 
either  enlarge  or  narrow  its  operation,  but 
only  to  express  the  same  proposition  more 
concisely ;  and  there  is  nothing  in  its  present 
context  requiring  or  justifying  an  extension 
of  its  provisions  to  any  case  not  originally 
within  its  terms,  or  to  any  action  except 
those  for  the  recoveiy  of  property  or  money. 
The  sole  purpose  of  the  statute  at  first,  all 
along,  and  now  was,  and  has  been,  and  is  to 
substitute  a  summons  and  complaint  for  the 
common -law  writ  and  declaration,  and  not  to 
require  proceedings  which  at  common  law 
were  prosecuted  by  information  or  petition 
and  the  like,  such  as  mandamus,  prohibi- 
tion, certiorari,  supersedeas,  habeas  corpus, 
etc.,  to  be  commenced  by  the  service  of  sum- 
mons and  complaint.  This  view  is  strength- 
ened by  reference  to  the  provisions  of  the 
code  in  respect  of  the  form  of  the  summons 
required  to  be  issued  and  served  in  "all  civil 
actions,"  as  well  by  the  present  as  all  former 
codes,  and  by  the  forms  of  complaint  found 
in  all  the  codes.  None  of  these  forms  are 
adapted  to  other  actions  than  those  for  the 
recovery  of  property  or  money  or  damages, 
and  it  has  never  been  supposed  that  any  of 
the  extraordinary  proceedings  noted  above 
should  or  could  be  commenced  by  a  summons 
accompanied  either  by  a  common-law  decla- 
ration or  by  a  complaint  in  any  form  anal- 
ogous to  those  given.  Moreover,  quo  war- 
ranto was  not  even  a  civil  proceeding  at  the 
common  law,  but  criminal  in  its  nature,  in- 
volving severe  pains  and  penalties ;  and,  now 
that  it  has  been  shorn  of  these  consequences. 
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ic  still  cannot  be  said  to  be  a  "civil  action," 
within  statutes  like  section  3561  of  the  Code, 
which  is  defined :  **  An  action  which  has  for 
its  object  the  recovery  of  private  or  civil 
rights,  or  compensation  for  tneir  infraction. " 
Bouvier.  Law  Diet.  ;8Am.  &Eng.  Encvclop. 
Law,  p.  267.  And,  beyond  all  this,  ft  mav 
well  be  said  to  be  the  settled  practice  in  this 
state  to  commencei>roceedings  under  sections 
8167  et  &eq.  of  the  Code  by  information  or  pe- 
tition in  the  nature  of  an  information  setting 
forth  the  facts,  and  praying  a  writ  of  quo 
warranto,  as  in  the  case  at  bar  (TtuealooM 
fidentifio  A  AH  Ajuo.  ▼.  BtaU,  68  Ala.  64 ; 
Staie  V.  WM.Vl  Ala.  Ill) ;  and  this  practice 
is  expressly  approved,  with  reference  to 
similar  statutory  provisions,  by  the  supreme 
court  of  New  Jersey  ( Vanatta  v.  Deiatoare 
A  B.  B.  R.  Oo.  88  N.  J.  L.  282),  where  it 
is  also  decided  that  this  proceeding  is  not 
**an  action"  within  statutes  like  section  2651 
of  our  Code.    8UMt»  v.  Boe,  26  N.  J.  L.  215. 

It  was  not  necessary  for  the  relator  to  ob- 
tain leave  or  an  order  of  any  court  to  insti- 
tute and  prosecute  this  proceeding  before 
filing  the  information,  or  at  all,  as  is  insisted 
by  the  second  ground  of  the  motion  to  quatsh. 
Tuscaloosa  SeietUiflo  d  Art  Amo,  ▼.  8UUe  and 
8taU  ▼.  Webb,  supra. 

The  remaining  munds  of  the  motion  to 
quash  are  obviously  ill  taken,  and,  as  they 
are  not  insisted  upon  by  appellant's  oounsef, 
we  shall  not  discuss  tiiem.  The  motion  to 
quash  the  writ  was.  properly  overruled. 

The  respondent  also  moved  to  dismiss  the 
proceeding  for  that  the  relator  did  not  give 
security  Tot  costs  before  filinff  the  informa- 
tion. It  is  quite  true  that  In  such  cases 
securitv  for  the  costs  must  be  given  before  tho 
proceeding  is  instituted,  and  cannot  after- 
wards be  supplied,  if  seasonable  objection 
be  made.  Taylors.  State,  81  Ala.  888.  But 
it  is  equally  well  settled  that  where  the 
security  is  in  fact  given  after  the  suit  has  been 
commenced,  the  respondent  may  waive  the 
irregularity,  and  that  he  does  waive  it  by 
proceeding  with  the  cause  and  omitting  to 
move  with  reasonable  promptness  for  a  dis- 
missal on  account  of  it.  This  proceed ing  was 
begun  on  April  27,  1892.  The  security  for 
costs  was  approved  and  accepted  by  the  clerk 
of  the  court  on  May  2,  1802.  The  respondent 
filed  his  demurrers  and  motion  to  quash  on 
May  10,  1892,  and  afterwards  its  pleas,  to 
which  the  petitioner  demurred ;  and  when  the 
case  came  on  for  hearing,  in  February,  1894, 
this  motion  to  dismiss  on  the  ground  that 
security  for  costs  was  not  given  before  the 
commencement  of  the  proceeding  was  for  the 
first  time  interposed.  (Jnder  these  oireum- 
stances  the  court  properly  overruled  it.  Dun- 
can V.  Riefiardson,  34  Ala.  117;  Weeks  v. 
Namer,  88  Ala.  568 ;  Hefiin  v.  Bock  MiUs  Mfg. 
«ft  Z.  a>.  58  Ala.  618.  We  cannot  affirm  that 
the  trial  court  should  have  granted  respond- 
ent's motion  "to  require  the  relator  to  give 
other  or  additional  security  for  costs  of  this 
suit,  for  the  reason  that  the  security  given  by 
the  relator,  to  wit,  T.  Gardner  Foster,  ia  in- 
solvent," because  the  evidence  adduced  in 
support  of  the  motion  only  went  to  show  that, 
according  to  the  tax  records  of  the  county, 
he  had  only  $820  of  taxable  property.  He 
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may  have  been  perfectly  solvent  notwitli- 
standing  he  had  only  that  amount  of  taxable 
property  in  the  county  of  Montgomery. 

The  respondent  filed  several  pleas  to  tha 
information  and  writ  of  quo  warranto.  I>e- 
murrers  were  interpoeea  to  each  of  thesa 
pleas,  and  sustained  by  the  court ;  and,  tho 
respondent  declining  to  further  plead,  judg- 
ment was  entered  dissolving  the  corporatioD. 
We  are  now  to  consider  the  sufficiency  of  said 
several  pleas,  and,  before  proceeding  to  that, 
it  is  to  be  recalled  that  the  information  aven 
a  charter  duty  upon  the  respondent  to  sapply 
tiie  city  of  Montgomerv  and  the  residents  or 
inhabitants  thereof  with  pure  and  wholesome 
water  sufficient  in  quantity  at  all  times  for 
domestic  and  other  uses,  and  that  said  cor- 
poration had  failed,  and  persistently  fails 
and  refuses,  to  perform  this  duty,  which  was 
the  chief  object  and  end  of  its  creation  and 
existence,  and  to  supply  said  city  and  ita 
people  at  all  times  with  pure  and  wholesome 
water  sufficient  for  their  uses.    The  several 

Sleas  of  the  respondent  admit  that  it  was  tho 
uty  of  the  Capital  City  Water  Company, 
under  its  charter,  ''to  supply  the  citv  of 
Montgomery  and  its  inhabitants  with  clear, 
wholesome,  and  deep- well  water,  suitable  for 
all  domestic  and  ordinary  manufacturine 
purposes,  and  sufficient  in  Quantity  for  all 
uses  of  said  city  and  its  inhabitants,"  and 
they  severally  set  forth  as  an  exhibit  the 
declaration  and  certificate  of  incorporation  of 
said  company,  constituting  and  being  the  act 
or  diarter  creating  said  corporation,  wherein 
the  objects,  powera,  and  duties  of  said  cor- 
poration, so  far  as  they  are  involved  in  this 
case,  are  declared,  granted,  and  imposed  is 
the  following  lancua^e:  ''The  object  for 
whidi  this  corporation  is  formed  is  to  supply 
water  to  said  city  of  Montgomery,  and  to 
build,  construct,  lay,  set,  use,  and  operate 
pumps,  reservoirs,  mains,  pipes,  hydranu, 
wells,  and  the  necessary  fixtures  in  and  near 
said  city  of  Montgomery ;  and  to  supply  to 
said  city  and  its  inhabitants  clear,  'whole- 
some,  and  deep- well  water,  suitable  for  all 
domestic  and  manufacturing  purposes,  and 
sufficient  in  quantity  for  all  uses  of  said  city 
and  its  inhabitants,  as  set  forth  and  provided 
in  a  certain  ordinance  contract  ordained  by 
the  honorable  city  council  of  said  city  on, 
to  wit,  the  7th  day  of  October,  1885,  granting 
to  Arthur  H.  Rowland,  his  associates,  suc- 
cessors, and  their  assigns,  the  right  to  lay 
down,  use,  and  maintain  water  maina,  pipes, 
and  aqueducts  and  other  fixtures  pertaining 
to  supplying  a  water  sapply  to  and  in  the 
city  of  Montgomery,  .  .  .  and  to  carry 
out  and  perform  said  contract  in  all  respects 
and  particulars  according  to  the  true  mean- 
ing and  intent  thereof  on  the  part  of  the  said 
Arthur  H.  Howland,  his  associates,  suc- 
cessors, and  assigns,  and  to  use,  exerolae,  and 
enjoy  all  the  rights,  franchises,  and  privi- 
leges at  any  time  owned,  possessed,  or  en- 
joyed by  said  Arthur  H.  Howland,  his  as- 
sociates, successors,  or  assigns,  under  and 
by  said  ordinance. "  The  oidinance  contract 
referred  to  in  the  declaration  of  incorporation 
is  also  made  an  exhibit  to  and  set  out  in  the 
pleas,  and  it  is  claimed  that  certain  pro- 
visions thereof,  taken  in  connection  with  oer- 
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tain  action  or  omission  to  act  on  the  part 
of  the  city  council  under  such  provisions, 
qualify  the  otherwise  absolute  duty  of  the 
corporation  to  furnish,  at  all  times,  water  of 
the  prescribed  quality  and  quantity  to  the 
city  and  its  inhabitants,  and  justify  whatever 
of  failure  may  have  occurred  in  that  behalf ; 
and  it  is  also  claimed  that  certain  of  said 
provisions  in  and  of  themselves  afford  an 
adequate  and  indeed  the  only  remedy  for  an 
abuse  of  it^  franchise  by  the  corporation. 
Upon  the  information  and  the  writ,  there- 
fore, as  also  upon  the  confessions  of  the  pleas 
and  the  provisions  of  respondent's  charter 
exibited  by  the  pleas,  the  case  presented  in- 
volves a  cliarter  duty  resting  on  the  Capital 
City  Water  Company  to  supply  water  of  the 
prescribed  quality  and  adequate  quantity  to 
ilie  city  and  its  inhabitants  at  all  times ;  and 
upon  the  information  and  writ  the  case  pre- 
sented involves  a  wilful  failure  on  the  part 
of  said  company  to  discharge  and  perform 
this  duty.  The  duty  is  obviously  a  public 
one  and  of  vast  importAUce  to  the  munici- 
pality and  people  of  Montgomery.  It  Is  of 
no  less  consequence  in  respect  of  the  quality 
of  the  water  to  be  supplied  than  in  respect  of 
its  quantity  and  the  constancy  of  the  supply. 
The  "act  creating  the  corporation"  is  equally 
imperative  in  respect  of  the  quulity  and  the 
quantity 'and  the  continuity  of  the  supply  of 
the  water  for  the  furnishing  of  which  to  the 
city  and  the  residents  thereof  the  corporation 
was  organized,  chartered,  and  invested  with 
the  valuable  franchise  of  constructing  and 
operating  a  system  of  waterworks  in  the  city 
of  Montgomery.  Nay,  more,  it  is  readily 
conceivable  that,  to  supply  the  city  and  its 
inlmbitants  with  impure,  unwholesome,  and 
polluted  water  would  be  more  disastrous  than 
to  supply  an  Insufficient  quantity  of  pure 
water,  or  even  none  at  all.  And  so  in  respect 
of  the  constancy  of  the  supply,  the  charter 
requires  the  prescribed  water  to  be  furnished 
at  all  times  without  exception :  and  to  fail 
in  this  duty  for  any  material  length  of  time 
is  as  much  a  breach  of  corporate  duty,  as 
much  an  offense  against  the  charter  and  abuse 
of  the  franchise  granted,  as  a  total  failure  in 
that  regard,  though  not  so  mischievous  in 
results.  Hence  we  feel  no  hesitation  in  affirm- 
ing that  a  failure  to  09nstantly  furnish  water 
of  the  prescribed  quality  is  an  offense  against 
the  act  creating  this  corporation,  within  the 
terms  of  section  8167,  clause  1,  of  the  Code, 
unless  Justification  or  excuse  for  such  failure 
on  the  particular  facts  under  which  it  oc- 
curred can  be  found  in  the  charter  of  the  cor- 
poration. 

Recurring  to  the  pleas  of  the  respondent, 
It  is  to  be  considered  whether  they  severally 
either  negative  the  charge  of  failure  made  by 
the  petition  and  recited  in  the  writ,  or,  with- 
out such  negation,  present  facts  which  excuse 
or  justify  such  failure  in  such  sort  as  to  strip 
it  of  the  essentials  of  an  offense  against  the 
charter  of  the  respondent  company ;  or,  fail- 
ing this,  whether  they  present  a  case  which 
addresses  itself  to  the  discretion  of  the  court, 
and  requires  an  exercise  of  that  discretion  in 
the  respondent's  favor.  Respondent's  first 
plea  does  not  negative  the  failure  of  corpor- 
ate duty  laid  in  the  information.  Construing 
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it,  as  all  pleas  must  be  construed,  most 
strongly  against  the  pleader,  it,  in  the  first 
place,  only  claims  that  the  water  company 
discharged  the  duty  in  question  for  the  first 
five  years  after  its  organization  and  incor 
poration  and  the  comple  ion  of  its  works,-— 
that  is,  down  to  the  :•  ear  1890 ;  and  this  is  to 
be  taken  as  a  confession  that  it  has  not  per- 
formed that  duty  during  tlie  two  years  elaps- 
ing from  1890  to  1892,  when  this  proceeding 
was  commenced.  And  the  plea  proceeds, 
upon  the  assumption  of  failure  to  supply 

fmre  and  wholesome  water  continuously  dur- 
ng  said  last-named  period,  to  state  facts 
which  are  intended  to  afford  Justification  or 
excuse  for  such  failure,  thus  emphasizing  the 
admission  of  its  failure.  After  this  it  pro- 
ceeds to  aver  that  the  city  and  its  inhabitants 
are  entirely  dependent  upon  the  respondent 
for  a  supply  of  water  for  fire  and  sanitary 
purposes,  and  that,  should  the  company's 
charter  be  taken  away  from  it,  the  city  will 
be  left  without  any  supply  of  neater  for  either 
of  said  purposes ;  and  further,  ''that  many  of 
the  inhabitants  of  said  city  are  now  depend- 
ing solely  upon  the  defendant  for  their  water 
supply,  and  they  are  now,  and  have  been  at 
all  times  since  the  oonstructicm  of  defendant's 
works,  furnished  with  an  abundant  supply 
of  pure,  wholesome,  and  deep- well  water, 
and  sufficient  in  quality  and  quantity  for  all 
the  wants  of  the  city  and  its  inhabitants ;  and 
defendant  avers  that  if  its  charter  was  for- 
feited it  would  have  no  right  to  supply  either 
the  city  of  Montgomery  or  its  inhabitants 
with  water,  or  to  operate  its  works  in  any 
way,  a^d  it  would  result  in  irreparable  in- 
Jury,  and  in  probable  devastation  and  ruin 
to  this  city  and  its  inhabitants. "  It  was  not 
intended  by  the  pleader  in  the  above  excerpt 
from  the  first  plea  to  allege  that  the  respond- 
ent had  at  all  times  supplied  pure  and  whole- 
some deep- well  water  to  the  city  and  its  in- 
habitants, and  counsel  for  the  defendant  do 
not  at  all  insist  upon  that  interpretation  of  the 
plea.  To  sive  it  that  construction,  more- 
over, would  render  the  plea  duplex,  and  in- 
consistent with  itself,  for  that  in  the  first 
part  of  it  the  respondent  confesses  failure  to 
supply  water  as  prescribed  in  its  charter,  and 
attempts  to  excuse  and  Justify  such  failure. 
But,  more  than  this,  in  the  averment  quoted 
it  is  not  stated  that  the  respondent  company 
has  at  all  times  furnished  the  prescribed 
water  supply,  but  only  that  such  supply  has 
been  furnished,  and  this  not  to  the  city  of 
Montgomery  and  its  inhabitants,  but  to 
"  many  of  the  inhabitants  of  the  city  of  Mont- 
gomery" only.  This  whole  averment  was 
obviously  intended  as  a  mere  basis  for  the 
further  conclusion,  stated  in  the  plea,  that  to 
dissolve  the  respondent  corporation  would 
stop  all  supply  of  water  and  "result  in  irre- 
parable injury,  and  with  probable  devasta- 
tion and  ruin  to  this  city  and  its  inhabit- 
ants ;"  and  so  it  seems  to  be  considered  by 
counsel.  There  is,  then,  we  conclude,  no 
denial  in  this  plea  of  the  failure  to  supply 
water  of  the  prescribed  quality  charged  in 
the  petition  and  set  out  in  the  writ.  JS'or  is 
there  any  den^ial  of  the  charge  of  failure  to 
supply  water  of  the  prescribed  quality  made 
by  the  petition  and  recited  in  the  writ  at- 
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tempted  in  respondent's  second  plea,  and  the 
fourth  express! jT  admits  that  the  respondent 
has  not  at  all  times  since  the  completion  of 
its  works  supplied  the  city  of  Montgomery 
and  its  inhabitants  with  pure  and  wholesome 
water,  as  required  by  the  charter  of  the  cor- 
poration. 

Respondent's  fifth  plea  contains  this  aver- 
ment :  "'  And  defendant  avers  that  it  has  from 
the  beginning  until  now  complied  in  all  re- 
spects with  all  the  terms  and  conditions"  of 
the  ordinance  contract  between  it  and  the 
city,  **and  has  fully  performed  all  its  duties 
arising  out  of  its  charter  by  providing  a  sys- 
tem of  waterworks  of  sufficient  capacity  and 
power  to  furnish  the  city  of  Montgomery  an 
abundant  supply  of  pure,  wholesome,  deep- 
well  water,  sufficient  for  all  the  purposes  of 
the  city  and  its  inhabitants.  And  it  avers 
that  each  and  every  assignment  of  breach  in 
this  respect  as  set  forth  in  plaintiff's  alter- 
native writ,  heretofore  served  upon  this  de- 
fendant, are  wholly  untrue.''  It  is  insisted 
by  counsel  for  appellant  that  this  averment 
is  a  denial  of  the  charge  that  the  company 
has  failed  to  supply  the  city  and  its  inhab- 
itants with  pure  and  wholesome  water,  and 
that  this  plea  presents  the  general  issue  upon 
said  charge.  The  position  is  not  tenable. 
The  plea  does  not  allege  facts  showing  that 
the  pleader  has  performed  its  charter  duty  in 
the  respect  in  question,  but  only  a  general 
conclusion  of  compliance  with  its  engage- 
ments to  the  city,  and  performance  of  all  its 
corporate  duties.  This  conclusion  may  be 
based,  and,  indeed,  as  appears  from  the  plea 
itself,  is  based,  upon  a  wholly  unwarranted 
and  erroneous  construction  of  the  charter  by 
the  pleader.  The  plea  sets  forth  that  the 
companv  has  performed  all  its  charter  duties, 
not,  indeed,  by  the  construction  of  suitable 
works  of  adequate  capacity,  and  by  furnish- 
ing the  city  and  its  Inhabitants  at  all  times 
with  a  sufficient  quantity  of  pure,  whole- 
some, deep- well  water,  but  only  that  it  has 
performed  its  charter  duty,  and  complied 
with  all  the  requirements  of  the  act  creating 
it,  "by  providing  a  system  of  waterworks  of 
sufficient  capacity  and  power  to  furnish  the 
city  of  Montgomery  an  abundant  supply  of 
pure,  wholesome,  deep- well  water,  sufficient 
for  all  the  purposes  of  the  city  and  its  inhab- 
itants. "  It  is  not  averred  in  this  plea  that 
the  water  company  has  in  fact  supplied  water 
of  the  requisite  quality  and  quantity  to  the 
city  and  its  inhabitants  at  all  times,  or,  in- 
deed, at  any  time,  bmt  only  that  it  has  a 
system  of  works  capable  of  supplying  water 
according  to  the  charter.  On  the  construction 
which  we  are  asked  to  put  upOiu  this  plea  the 
whole  charter  duty  of  the  respondent  would 
be  fully  performed  by  the  building  of  its 
system  of  works,  though  no  drop  of  water 
ever  passed  through  the  system  to  the  city  of 
Montgomery  audits  inhabitants.  And  the 
concluding  sentence  of  the  plea  is,  in  effect, 
merely  an  averment  that  all  charges  of  the 
petition  and  writ  in  respect  of  the  construc- 
tion of  a  system  of  waterworks  of  adequate 
capacity  are  untrue.  The  gravamen  of  the 
petition  and  writ  is  a  failure,  not  to  construct 
the  works,  but  to  supply  pure  and  wholesome 
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water :  and  the  fact  of  the  construction  is  no 
answer  to  the  charge  of  a  failure  to  operate 
the  works  so  as  to  supply  the  water  requir&l 
by  the  charter  to  be  supplied,  but  on  the  con- 
trarv  goes  in  aggravation  of  such  failure. 

The  sixth  and  only  other  plea  of  respondent 
makes  no  pretense  of  denving  the  charge  that 
the  corporation  has  fat  lea  to  supply  wat^r  as 
required  by  the  charter  at  all  times  to  the 
city  of  Montgomery  and  its  inhabitants,  but 
admits,  as  does  the  fourth  plea,  "that  on  a 
few  occasions,  to  wit,  four  times,  after  a  pro- 
tracted drought,  for  which  the  cooipanj  was 
in  no  way  responsible,  and  which  it  could 
not  anticipate,  it  has  been  compelled  to  ob- 
tain a  part  of  its  water  supply  from  the  Ala- 
bama river ;  but  that  this  character  of  water 
was  furnished  only  for  a  short  period  of  time, 
and  only  so  long  as  there  was  an  absolute 
necessity  therefor,  resulting  from  a  failure 
of  its  artesian  wells  to  supply  the  usual 
amount  of  water.  **  It  is  thus  seen  that  none 
of  the  respondent's  pleas  deny,  and  some  of 
them  expressly,  and  all  except  the  fifth  in- 
ferential ly,  admit  that  the  corporation  has 
not  at  all  times  supplied  the  city  and  its  in- 
habitants with  pure  and  wholesome  water, 
etc.  Several  matters  are  set  up  in  justifica- 
tion of  this  failure,  and  in  avoidanoe  of  the 
consequences  thereof.  These  are  all  based, 
as  we  have  seen,  upon  certain  provisions  of 
the  contract  between  the  city  and  the  com- 
pany, and  referred  to  in  the  declaration  of 
incorporation.  First,  it  is  insisted  by  the 
pleas  that  the  fact  that  the  city  had  and  exer- 
cised an  election  to  purchase  respondent's 
works  in  lb90  excused  the  company  from  all 
duty  to  increase  the  supply  of  pure,  whole- 
some, deep- well  water  to  meet  the  wants  of 
the  city  and  requirement  of  the  charter,  and 
justified  the  furnishing  of  river  water  for  the 
two  years  or  more  ensuing,  during  which 
time  the  city  and  the  company  were  disput- 
ing over  the  price  the  former  should  pay  for 
the  works;  the  company  having  the  while 
the  full  possession  and  control,  and  being  in 
undisturbed  operation,  of  its  works,  and 
presumably  in  the  receipt  of  the  full  rates  of 
compensation  fixed  by  the  contract  for  sup- 
plying the  city  and  its  inhabitants  with  pure, 
wholesome,  deep- well  water  sufficient  at  all 
times  for  th&uses  of  the  municipality  and  the 
residents  thereof.  The  essence  of  this  plea 
is  that,  notwithstanding  the  absolute  charter 
duty  of  the  defendant  to  supply  pure,  whole- 
some, deep-well  water,  and  notwithstanding 
there  is  not  one  word  in  this  contract  which 
qualifies  that  duty,  yet  the  company  need 
only  perform  it  when  the  circumstances  are 
such  that  to  do  so  will  entail  no  expense  upoa 
it  except  such  as  the  city  would  have  to  pay 
should  it  ever  elect  to  purchase  the  works. 
The  principle  of  the  plea  would  justify  the 
company  in  supplying  polluted,  pestilential 
water  to  the  people  for  years,  and  charging 
and  receiving  compensation  as  for  pure  and 
wholesome  water,  solely  upon  the  ground 
that  to  supply  the  water  the  corporation  was 
chartered  to  supply,  contracted  with  the  city 
to  supply,  and  which  it  is  at  all  times  paid 
to  supply,  would  entail  some  expense  upon 
the  company.    This,  with  what  was  said  of 
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this  defense  when  the  case  was  formerly  here, 
will  suffice  to  dispose  of  it  State  v.  Capitat 
Oity  Wat&r  Go.  (Ala.)  14  So.  Rep.  652. 

A«:ain,  it  is  stipulated  in  said  ordinance 
contract  that  the  ordinance  may  be  repealed 
on  ninety  days'  notice  to  said  corporation, 
**  if  at  any  time  the  works  herein  provided  for 
to  be  constructed  by  the  said  Arthur  H.  How- 
land,  his  associates,  successors,  or  assigns, 
shall  in  any  substantial  or  material  particu- 
lar fail  to  meet  the  requirements  of  this  con- 
tract, unless  within  said  ninety  days"  said 
works  shall  have  been  made  to  conform  to  the 
provisions  of  the  contract.  And  it  is  claimed 
that  this  right  of  the  city  to  rescind  the  con- 
tract is  the  remedy,  and  the  only  remedy,  for 
an  abuse  by  the  corporation  of  the  franchises 
which  the  state  has  granted  to  it  for  the  pub- 
lic good.  This  right  of  rescission  does  not, 
upon  its  face,  as  given  in  the  contract,  im- 
port any  power  in  the  city  to  vacate  the  re- 
spondent's charter,  or  to  disturb  in  any  way 
its  corporate  existence,  but  only  to  avoid  a 
contract  which,  so  far  as  it  was  of  benefit  to 
the  respondent,  authorized  it  to  charge  cer- 
tain rates  for  water  furnished  by  it  to  the 
city  and  its  inhabitants.  So  that,  if  it  be 
conceded  that  this  ordinance  contract  becomes 
a  part  of  the  charter  of  the  respondent  oor- 

S oration  because  of  the  reference  to  it  in  the 
eclaration  of  incorporation,  this  power  of 
annulling  the  contract  would  not  be  the 
power  of  vacating  the  corporation.  What- 
ever the  city's  competency  to  make  this  con- 
tract, it  had  not  the  sovereign  power  of 
breathing  life  into  the  corporate  entity ;  and, 
whatever  its  right  to  annul  the  conti^ict,  it 
was  impotent  to  take  away  the  life  of  the 
corporation.  The  state  gave,  and  the  state 
only  can  take  away,  that  life.  Consider- 
ing the  contract  as  part  of  the  charter,  the 
state  might  declare  forfeiture  of  the  charter 
for  infractions  of  duty  imposed  by  the  con- 
tract; but  it  by  no  means  follows  that  the 
city,  having  powers  only  in  respect  of  that 
part  o|  the  charter  embraced  in  the  contract, 
could  exert  any  influence  upon  the  vital 
principle  of  corporate  existence  which  eman- 
ated from  the  state.  The  case  is  analogous 
to  the  turnpike  cases  to  which  we  have 
been  referred,  in  which  it  was  insisted  that 
the  right  vested  by  the  charters  or  general 
statutes  in  supervisors  to  throw  open  toll 

Sites  on  the  roads  of  the  corporations  upon 
eir  failure  to  construct  and  maintain  roads 
of  a  certain  character  prescribed  in  the 
charters,  and  the  fact  that  this  had  been 
done  by  the  supervisors,  precluded  the  state 
from  enforcing  forfeitures  of  the  charters  for 
such  failure.  But  the  position  was  held  un- 
sound, the  court  in  one  case  saying :  *'That 
the  inspectors  may  throw  open  the  turnpike 
gates  is  no  argument  against  forfeiture  for 
nonrepair.  The  application  to  them  is  but 
a  cumulative  remedy.  .  .  .  But  the  stat- 
ute does  not  forbid  the  remedy  by  informa- 
tion, any  more  than  the  statute  givine  a  sum- 
mary remedy  to  the  landlord  against  his 
tenant  may  be  said  to  inhibit  the  action  of 
ejectment.^  FleapleY,  HUUdaie  dt  0,  Tump. 
Boad,  28  Wend.  254.  And  in  another  case : 
**!  am  entirely  satisfied  that  it  could  form 
no  bar  to  this  proceeding,  even  admitting 
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.  .  .  that  the  gates  were  opened  under 
a  judicial  order  of  an  inspector  of  turnpikes, 
pursuant  to  the  statute.  Such  a  step,  if  notice* 
able  at  all,  would  operate  rather  to  ascertain 
and  strengthen  the  case  against  the  company 
than  as  furnishing  matter  of  defense. "  PeopU 
V.  BrUtcl  db  B.  Tump.  Boad,  Id.  247. 

There  is  another  provision  of  this  ordinance 
contract  to  the  effect  that,  if  any  unforeseen 
or  inevitable  accident  should  happen  to  any 
part  of  the  respondent's  system  of  water- 
works, the  company  should  have  a  reasonable 
time  to  repair  injuries  resulting  from  such 
accident,  and  that  such  '^  accident  and  the 
reasonable  time  rendered  necessary  to  repair 
or  provide  for  the  same  as  aforesaid  sliall 
never  be  construed  to  be  a  breach  of  this 
contract,  or  any  cause  for  repealing  this 
ordinance,"  etc.  ;  and  this  stipulation  of  the 
contract  is  set  up  in  defense  to  the  writ  in 
this  case.  As  no  **  unforeseen  or  inevitable 
accident"  is  averred,  it  is  difficult  to  see 
what  pertinency  this  stipulation  has  to  the 
issue  in  the  case.  Surely  a  drought  is  not  an 
'^ accident,"  and  a  failure  of  the  company  to 
bore  wells  shown  to  be  necessary  to  an  ade- 
quate supply  in  seasons  of  drought  can  in 
no  sense  be  charged  to  an  ''unforeseen  or 
inevitable  accident." 

So  much  for  the  matters  relied  on  in  just- 
ification of  the  failure  of  respondent  to  sup- 
ply at  all  times  the  water  prescribed  by  the 
charter,  or  as  qualifying  the  corporate  duty 
in  that  regard.  Very  clearly,  we  think  noth- 
ing which  is  alleged  or  which  appears  by  the 
ordinance  contract  either  qualifies  in  any 
degree  the  absolute  corporate  duty  in  that  be- 
half, or  justifies  the  failure  to  perform  that 
duty,  averred  in  the  petition,  and  not  denied 
in  the  pleas.  It  only  remains  to  be  considered 
whether,  on  the  case  presented  by  the  petition 
and  writ  on  the  one  hand  and  the  pleas  on  the 
other,  we  should.  In  the  exercise  of  a  sound 
judicial  discretion,  refuse  to  declare  re- 
spondent's charter  forfeited,  notwithst^mding 
the  failure  of  duty  and  consequent  abuse  of 
franchise  which  it  admits,  or  rather  whether 
we  should  hold  that  its  pleas  were  sufficient 
to  invoke  an  exercise  of  that  discretion  in  its 
favor  by  the  court  below.  These  pleas  show 
that,  conmienclng  the  latter  part  of  1890  or 
in  1891,  and  extending  down  to  the  time  of 
plea  filed  in  February,  1894,  there  have  been 
four  periods  during  which  river  water,  and 
not  pure,  wholesome,  deep- well  water,  was 
supplied  to  the  oity  of  Montgomery  and  its 
inhabitants.  It  is  said  that  these  periods 
were  ** short,"  but  how  short  or  long  is  not 
shown.  For  aught  that  is  alleged,  they  may 
as  well  have  covered  a  month  or  more  on  each 
occasion  as  a  day.  It  is  shown  that  these  pe- 
riods occurred  during  protracted  droughts, 
which  almost  always  occur  in  the  heated  sea- 
son, when  it  is  fair  to  assume  river  water  is 
specially  impure,  and  the  use  of  impure 
water  is  especially  dangerous.  It  is  shown 
that  the  respondent  was  fully  conscious  of  the 
incapacity  of  its  wells  to  meet  the  require- 
ments of  its  charter  duty  certainly  as  early 
as  the  year  1890,  and  then,  after  resolving  to 
sink  additional  wells  in  order  to  perform  the 
duty  resting  upon  it,  failed,  for  a  wholly  in- 
sufficient reason,  to  make  any  effort  in  that 
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direction,  and  went  on  in  disregard  of  its  said 
duty,  without  other  effort  or  purpose  to  meet 
its  obligations  to  the  public  for  more  than 
two  year^,  meantime  failing  to  supply  for 
indefinite  periods,  in  the  most  unhealthy  sea- 
sons of  the  year,  the  pure,  wholesome,  d^p- 
well  water  required  boUi  by  the  grant  of 
the  state  and  the  contract  with  the  city.  It 
is  not  pretended  that  the  respondent  was 
unable  for  any  reason  to  supply  the  water. 
There  seems  to  be  no  question  at  all  but 
that  an  abundant  supply  of  this  water  could 
have  been  reached  and  utilized  by  the  com- 
pany. If  it  were  unable  to  supply  the  water, 
that  itself  would  be  a  ground  for  vacating 
its  charter.  Knowing  all  this  time— from 
1890  to  189d— the  urgent  necessity  for  addi- 
tional wells,  having  the  ability  to  sink  them, 
and  thereby  secure  and  furnish  to  the  city 
an  abundant  supply  of  pure  and  wholesome 
water,  and  having  bailed  for  so  long  to  make 
any  effort  to  that  end,  it  would  be  a  confusion 
and  a  misuse  of  terms  to  say  that  this  default 
In  respect  of  a  plain,  absolute,  and  practic- 
able outv  was  other  than  a  wilful  aouse  of 
the  frnncnise  granted  by  the  state,  and  a  wil- 
ful offense  against  the  act  creating  the  cor- 
poration. Why  should  not  the  penalty  for 
this  offense  be  visited  upon  the  respondent? 
What  facts  are  set  forth  in  the  pleas  to  chal- 
lenge the  discretion  of  the  court  in  favor  of 
continued  corporate  existence,  and  to  furnish 
reasons  for  allowing  the  companv  to  further 
exercise  the  franchise  which  it  has  abused? 
For  one  thing  it  is  said  that,  if  the  cliarter 
is  vacated,  all  water  supply^  will  at  once 
cease,  and  the  city  will  be  exposed  In  conse- 

?[uence  to  utter  devastation  and  ruin.  There 
s  nothing  in  this  dire  prognostication.  The 
law  is  not  wanting  in  means  and  instrumen- 
talities for  the  administration  of  the  affairs 
and  the  carrying  on  of  the  business  of  this 
company  ad  interim,  and  ultimately  winding 
it  up,  and  passing  its  svstem  of  works  into 
other  hands,  charged  with  a  more  faithful 
performance  of  the  great  public  duty  of  sup- 
plying the  city  and  its  people  with  whole- 
some water,  and  thereby  subserving  the  end 
for  which  this  company  was  brought  into 
existence,  and  which  it  has  failed  to  meet. 
Again,  it  Is  said  that  the  respondent  is 
now,  or  was  when  the  case  was  heard  in 
February  last,  after  having  pretermitted  all 
effort  in  that  direction  for  more  than  two 
years,  and  until,  and  even  for  a  year  after, 
this  proceeding  was  begun,  exerting  itself  to 
sink  a  sufficient  number  of  additional  deep 
wells  to  furnish  the  water  supply  required 
by  its  charter ;  and  the  promise  is  made  by 
the  pleas  that  these  efforts  will  be  continuea 
unremittingly,  and  with  the  greatest  dili- 
gence and  skill,  until  they  are  crowned  with 
success.  That  this  fact,  transpiring  after 
the  franchise  has  been  sufficiently  abused 
to  authorize  and  require  the  forfeiture  of 
corporate  existence,  and  after  proceedings 
for  forfeiture  bad  commen<^  and  been  pend- 
ing for  a  year,  and  this  promise  of  the  per- 
formance of  corporate  duty  in  the  future, 
can  exert  no  influence  by  way  of  curinc  the 
abuse  already  committed,  or  of  absolving 
the  company  from  responsibility  for  the 
offense  of  which  It  has  already  been  guilty, 
29  L.  R.  A. 


constituting  a  legal  ground  of  forfeitme.  i» 
most  clear.     P^le  v.  BilUdale  di  C,   TVcmp. 
Road,  28  Wend.    254,  258.     And   this   fact 
and  promise  are  equally  impotent  and   vaia 
as  an  invocation  to  Judicial  discretion.     The 
fact  is  not  a  new  one  in  the  history   of  this 
company,  developed  in  the  pleadings   here. 
There  have  been  former  occasions,  according 
to  the  pleas,  when  the  company  had  resolved 
upon  ue  sinking  of  additional   wells,  and 
set  about  the  execution  of  that  purpose,  only 
to  turn  away  from  it  upon  wholly  insuffi- 
cient considerations.     And  the  promise  is  no 
greater  obligation  than  has  all  along  rested 
upon  the  company  to  do  the  very  thing  it  now 
promises  to  do;  and,  as  that  obligation  has 
not  sufficed  in  the  past  to  keep  the  corpora- 
tion up  to  the  mark  of  this  most  vital  auty. 
it  would  not  be  wise  to  rely  upon  the  promise 
for  the  future.     And  as  the  company  has  in 
the  past,  with  full  consciousness  of    duty 
unperformed,  been  easily  diverted  from   its 
tentative  resolution  to  discharge  it,  it  is 
not  harsh  to  say  the  future  cannot  be   con- 
templated without  grave  apprehension   that 
when  the  sword  of  this  writ  no  longer  hanes 
over  its  life  the  present  resolution   to  dis- 
charge its  duty  would  lose  its  force,  the 
present  night  and  day  effort  to  sink   wells 
would  lose  its  energy,  and  upon  some   en- 
tirely insufficient  consideration,  invited  to 
lodgment  in  the  mind  of  the  company  by 
the  abortion  of  this  proceeding,  there  would 
be  another  defaalt  of  duty,  the  resolation 
would  become  infirm,  the  work  would  oease. 
the  town  would  continue  to  be  supplied  with 
impuigp  and   unwholesome   water,  and   the 
object  and  end  of  corporate  existence  would 
go  unaccomplished  and  unattained.     There 
are  averments  of  good  faith,  of  great  skill 
and  perfection  in  the  construction  by   the 
respondent  of  its  system  of  waterworks,  of 
the  use  of  the  most  approved  machinery  and 
appliances  and  the  most  expert  human  skill 
in  the  service  of  the  citv  and  its  people ;  but 
all  these  have  fallen  short  of  meeting  the 
plain  and  simple  requirement  of  the  chart 
of  respondent's  life — that   it  should  furnish 
the  city  of  Montgomery  and  its  inhabitants 
with    pure,    wholesome,    deep- well    water 
sufficient  at  all  times  for  their  domestic  and 
other  uses.    We  have,  and  in  the  nature  of 
thinffs  can  have,  no  sufficient  assurance  that 
thisHuty  will  be  performed  in  the  future. 
The  interests  involved  are  most  vital  and  im- 
portant, involving  the  health  and  lives,  it 
mav  well  be,  of  the  inhabitants  of  the  city 
and    the   public.    We   feel  that  a    sound 
Judicial  discretion  requires  the  removal  of 
this  corporation  from  the  important  work  it 
has  so  illy  performed,  that  it  may  be  com- 
mitted to  other  agencies   having  a  juster 
appreciation  of  t&  trusts  impoMd,  and  a 
quicker  sense  of  the  duties  to  be  discharged. 
Kone  of  the  pleas,  we  therefore  conclude, 
present  any  denial  of  the  abuse  of  franchise 
charged  by  the  petition  and  writ,  nor  any 
justification  or  excuse  for  such  abuse,  not 
set  up  any  fact  which  should  have  challenged 
the  discretion  of  the  oitv  court  to  a  denial 
of  the  prayer  of  the  petition,  notwithstand- 
ing the  charges  made  were  confessed.     The 
city  court  properly  sustained  decburreni  to 
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each  of  tlw  pleaa.  The  respondent  declin- 
ing to  plead  further,  nothing  was  left  to  the 
trial  court  but  to  enter  a  judgment  foHeiting 
the  respondent's  charter  and  ousting  it  of 


the  franchises  thereby  granted,  and  that  jtM^ 
merU  U  affirmed. 

Rehearing  denied  July  21,  1895w 


CALIFORNIA  SUPREME  COURT. 


R.  K.  STEPHENS  et  al.,  BespU., 

V. 

BOUTHERN  PACIFIC  COMPANY,  Appt. 
( OaL ) 

!•  A  prorisloii  In  a  lease  of  pgoperty 
owned  by  a  railroad  eompany  and  ad" 
Joininflf  its  railroad  groxukdm*  that  suob 
company  shall  not  be  responsible  for  any  dam- 
age to  bulldlnirs  thereon  caused  by  lire.  Is  not 
void  as  Bffalnst  pabllo  policy,  on  the  grround  that 
the  property  of  the  publlo  will  thereby  be  in 
danger. 

B*  A  coniraet  valid  when  made  cannot 
be  rendered  invalid  by  a  general  statute 
subsequently 


(September  7, 1806b) 

APPEAL  by  defeDdant  from  a  Judgment  of 
the'  Saperior  Court  for  Tulare  Comitj  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover the  value  of  property  destroyed  by  lire 
alleged  to  have  been  set  oat  by  defendant's 
negligence.    Becened. 

The  facts  are  stated  in  the  opinion. 

Mr,  FoBhasr  Walker,  for  appellant: 

Whv  should  a  different  rule  be  applied  to 
defendant,  with  regard  to  the  exemption  pro- 
vided for  in  this  lease,  from  what  would  be 
applied  if  defendant  had  taken  out  a  policy  of 
insurance  to  protect  it  against  damage  from 
negligence  of  the  same  employes?  Such  a 
contract  is  everywhere  held  to  be  valid  and  as 
not  violating  any  rule  of  public  policy. 

Civil  Code,  §^  2629,  2755;  Patapaco  In$,  Co, 
V.  Coulter,  28  U.  8.  8  Pet  222.  7  L.  ed.  659; 
Columbia  In$,  Co,  t.  Laicrenee,  85  U.  8.  10 
Pet.  507.  9  L.  ed.  512;  Waier$  v.  MerehanU 
LauismUe  In$.  Co.  86  U.  8.  11  Pet  218.  9  L. 
ed.  691;  Crient  Mut,  Ins.  Co.  v.  Adams,  128  U. 
B.  67,  81  L.  ed.  68;  Liverpool  A  Q,  W.  Bteam 
Co.  {Limited)  v.  Pftenix  Ins,  Co,  129  U.  8.  488, 
82  L.  ed.  791;  California  Ins.  Co,  v.  Union 
Compress  Co.  188  U.  8.  414,  88  L.  ed.  787; 
Ferrin  v.  Protection  Ins.  Co.ll  Ohio,  147,  88 
Am.  Dec.  728;  St.  Louis  Ins.  Co.  v.  Glasgow, 
8  Mo.  718, 41  Am.  Dec.  661;  Henderson  v.  Wes^ 
em  Marine  F.  Ins.  Co,  10  Bob.  (La.)  164,  48 
Am.  Dec.  176;  Qales  v.  Madison  County  Mut, 
Ins.  Co.  6  N.  T.  469,  56  Am.  Dec.  860;  Math- 
ews  V.  Howard  Ins.  Co.  18  Barb.  284;  ^^ds  v. 
JScheneetady  County  Mut.  Ins.  Co.  16  Barb.  119; 
Enterprise  Ins.  Co.  v.  Parisot,  85  Ohio  St  85. 
85  Am.  Rep.  889;  Oow  v.  Farmere  MuU  F, 
Ins.  Co.  48  K.  H.  41,  97  Am.  Dec  572;  John- 
son  V.  Berkshire  Mut  F,  Ins.  Co.  4  Allen,  888; 


NOTS.— For  validity  of  ooDtract  by  railroad  oom- 
pany  to  avoid  liability  for  neirllffenoe  causing  in- 
jury when  the  relation  of  common  carrier  to  the 
public  is  not  involved,  see  also  Orlswold  v.  DUnois 
C  R.  Co.  (Iowa)  24  L.  B.  A.  647. 
29  L.R.  A. 


Hale  V.  Washington  Ins.  Oo.  2  Story,  C.  C. 
176. 

Insurance  against  fire  covers  Joss  by  fire 
through  negligence  of  assured  or  that  of  his 
servants,  even  though  not  expressly  provided 
for  in  the  policy. 

Batapseo  Ins.  Co.  v.  Coulter,  28  U.  8.  8  Pet 
222,  7  L.  ed.  669;  Columbia  Ins,  Co.  v.  Lauh 
renee,  85  U.  8.  10  Pet.  507.  9  L.  ed.  512. 
Waters  v.  MerehanUt  Louisville  Ins.  Co,  86  U 
8.  11  Pet  218,  9  L.  ed.  691;  Crient  Mut  Ins. 
Co.  V.  Adams,  128  U.  8.  67,  81  L.  ed.  68; 
Liverpool  dk  G,  W.  Steam  Co.{Limifed)  v.  Phenix 
Ins,  Co.  129  U.  8.  438,  82  L.  ed.  791;  Cali- 
fornia  Ins.  Co.  v.  Union  Compress  Co.  188  U. 
8.  887.  83  L.  ed.  780. 

It  is  not  pretended  tbat  defendant  was 
under  any  public  obligation  to  lease,  either 
to  respondent  8tephens  or  any  other  person, 
the  land  upon  which  the  warehouse  stood. 

As  to  whether  it  would  lease  its  land,  it  stood 
in  the  same  position  as  anv  owner.  It  had  the 
undoubted  right  to  make  Its  own  terms. 

Even  a  common  carrier  may  lawfully  con- 
tract, when  not  forbidden  so  to  do  by  statute, 
with  the  donee  of  a  free  railroad  pass,  so  as  to 
relieve  the  carrier  from  all  injnry  resulting 
from  any  sort  of  negligence,  however  gross,  or 
its  employ^ 

Welleii  V.  New  7wk  C.  B,  Co.  26  Barb.  641, 
24  N.  Y.  181;  Bissdl  v.  New  T(rrk  C,  B.  Co,  25 
N.  Y.  442,  82  Am.  Dec.  869;  Ulrieh  v.  New 
York  C,  <&  H.  B.  B.  Co.  108  N.  Y.  80;  Kinney 
V.  Central  B.  Co.  82  N.  J.  L.  407, 90  Am.  Dec. 
676;Griswold  v.  New  York  db  N.  E.  B.  Co,  58 
Conn.  871,  55  Am.  Rep.  115;  Quimby  v.  Bos- 
ton di  M.  B.  Co.  ISO  Mass.  865,  5  L.  R.  A.  846. 

Where  the  contract  is  not  forbidden  by  stat- 
ute, nor  by  the  declared  policy  of  the  state,  the 
master  may,  by  contract  with  his  servant,  re- 
lieve himself  from  all  liability  to  the  servant 
for  damage  because  of  the  negligence  of  any 
of  the  emp1oy6s  of  the  master. 

Western  dk  A.  B.  Co,  v.  Bishop,  50  Ga.  465 
Western  db  A.  B.  Co,  v.  Strong,  52  Ga.461 
Hendricks  v.  Western  db  A.  B.  Co,  52  Ga.  467 
Galloway  v.  Western  db  A,  B.  Co.  57  Ga.  512 
MiteheU  v.  Pennsylvania  R  Co.  (Pa.)  1  Am.  L. 
Reg.  717. 

&  Griswold  v.  Blinois  C.  B  Co.  (Iowa),  24 
L.  R  A.  647,  the  question  arose  upon  a  cove- 
nant in  a  lease  precisely  similar  to  the  one  in 
question  here,  and  the  action,  like  the  present 
one,  was  brought  by  the  lessee  in  conjunction 
with  the  insurance  companies  who  had  paid 
the  loss  under  policies  issued  by  them.  Every 
point  made  by  respondents  here  was  made  in 
that  case,  and  the  cases  relied  on  by  respond- 
ents were  cited  there.  But  the  validity  of  the 
oovenaDt  was  upheld. 

Messrs.  Van  Ness  A  Redman*  for  re- 
spondents: 

Where  insured  property  Is  destroyed  through 


See  also     29  L.  R.  A.  755;   30  L.    R.  A.  193;  40  L.  R.  A.  101. 
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the  negligence  of  a  third  party,  the  insurer 
paying  the  loss  is,  to  the  extent  of  its  payment, 
subrogated  to  the  rights  and  remedies  of  the 
insured,  and  may,  with  the  insured,  maintain 
an  action  against  the  wrongdoer  to  recover  the 
yalue  of  the  destroyed  projperty. 

Borne  Mui,  JfM.  €h.  v.  Oregon  R,  A  Nav,  Co. 
20  Or.  509. 

The  exemption  clause  is  void. 

We  do  not  think  that  a  contract  insuring  a 
party  against  loss  or  damage  to  his  own  prop- 
erty, ansing  exclusively  out  of  negligent  con- 
duct on  his  part,  would  be  upheld. 

Waters  y.  Merckanttf  Louisville  Im,  Co.  86  U. 
8.  11  Pet.  218,  9  L.  ed.  691;  Walker  y.  Main- 
land, 5  Barn.  &  Aid.  174. 

Public  policy  is  "that  principle  of  the  law 
which  holds  that  no  one  can  lawfully  do  that 
which  has  a  tendency  to  be  injurious  to  the 
public  or  against  the  public  good." 

19  Am.  &  Eng.  Encyclop.  Law,  p.  565; 
Greenhood,  Pub.  roL  p.  2. 

The  doctrines  advanced  in  the  cases  involv- 
ing questions  of  public  policy  go  far  beyond 
the  requirements  of  the  case  at  bar. 

8t.  Joseph  A  D,  C  B.  Co,  v.  Ryan,  11  Kan. 
602,  15  Am.  Rep.  857;  Gooley,  Torts,  2d  ed. 
8  687;  Roesner  y.  Hermann,  8  Fed.  Rep.  782, 
10  Hiss.  486;  Johnson  v.  Richmond  A  D,  R.  Co. 
86  Va.  975;  2  Thomp.  Neg.  1025;  TmUs  Shore 
A  M.  8.  R,  Co,  y.  SfangUr,  44  Ohio  St.  471. 

So  far  as  the  consideration  of  public  policy 
Is  concerned,  it  cannot  be  overridden  by  any 
stipulation  of  the  parties  to  the  contract  of 
passenger  carriage,  since  it  is  paramount  from 
its  very  nature, 

Jac(^us  y.  81.  Paul  db  0.  R  Co.  20  Minn. 
126,  18  Am.  Rep.  860;  Mobile  A  0,  R.  Co.  v. 
Hopkins,  41  Ak.  486,  94  Am.  Dec.  607;  Penn- 
syVnania  R,  Co.  y.  McCloskey,  28  Pa.  526;  In- 
dianapolis, B.  &  W,  R.  Co.  v.  Beaver,  41  Ind. 
493;  lainois  C.  R  Co.  v.  Morrison,  19  111.  186; 
JUinois  a  R  Co.  v.  Read.  87  lU.  484,  87  Am. 
Dec  260. 

On  petition  for  rehearing. 

The  clause  that  no  law  shall  be  passed  im- 
pairing contract  obligations  does  not  so  far  re- 
move from  state  control  the  rights  and  prop 
erties  which  depend  for  their  existence  or 
enforcement  upon  contracts,  as  to  remove  them 
from  the  operation  of  such  general  regulations 
for  the  good  government  of  the  state  and  the 

erotection  of  the  rights  of  individuals  as  may 
e  deemed  important. 

Cooley,  Const.  Lim.  5th  ed.  p.  710,  *574; 
NeiD  York  d  N.  E.  R  Co.  v.  Bristol,  151  U.  8. 
556.  88  L.  ed.  269;  Buffalo  East  Side  R  Co.  v. 
Buffalo  Street  R  Co.  Ill  N.  Y.  182.  2  L.  R. 
A.  884;  People  v.  Hawley,  8  Mich.  880. 

The  fact  that  the  agreement  was  made  prior 
to  the  passage  of  the  act  is  of  no  consequence. 
The  parties  to  the  agreement  should  not  be 
deemed  to  have  intended  to  cover  acts  which 
then,  or  thereafter,  within  the  life  of  the  agree- 
ment, might  be  declared  by  law  to  be  criminal. 

Buffaie  East  Side  Street  R  Co.  y.  Buffalo 
SireeiR  Oo..  supra. 

The  exemption  danse  should  be  held  con- 
trary to  pobUc  FC^icy,  in  that  by  having  a  ten- 
dency to  lessen  the  care  of  the  defendant  in  its 
use  of  lire,  whicb,  In  the  absence  of  such  an 
29L.aA. 


agreement,  it  would  take  in  view  of  the  pres- 
ence of  the  warehouse  upon  the  right  of  way 
and  by  reason  of  the  increased  danger  of  fire 
and  of  the  spread  thereof  by  reason  of  the 
presence  of  the  warehouse  on  the  riffht  of  way, 
the  risk  to  the  property  of  the  public  at  large 
would  be  materially  increased. 

Roesner  v.  Hermann,  8  Fed.  Repi.  782;  Jokj^ 
son  V.  Richmond  A  D.  R.  Co.  86  Va.  975. 

A  railroad  company  will  not  be  jwrmitted  to 
contract  with  a  passenger  against  liability  for 
injuries  resulting  from  the  negligence  of  itself 
or  employes. 

Jacobus  V.  St.  Paul  A  C.  R.  Co.  20  Minn. 
125,  18  Am.  Rep.  8f^0;  MdbiU  A  0.  R  Co.  v. 
Hopkins,  41  Ala.  486,  94  Am.  Dec.  607;  Penn^ 
syltania  R.  Co.  v.  MeCloskey,  23  Pa.  528;  /»- 
diannpr^lis,  B.  A  W.  R  Co.  v.  Beaver. Al  Ind. 
498:  niinoi*  C.  R  Co.  v.  Mornson,  19  HI.  186; 
Illinois  C.  R  Co.  V.  Read,  87  IlL  484.  87  Am. 
Dec.  260. 

Garoutte,  </.,  delivered  the  opinion  of 

the  court: 

The  plaintiff  Stephens  was  the  owner  of  a 
certain  warehouse  situated  upon  land  adjoin- 
ing the  defendant's  depot  grounds  in  the  town 
of  Hnnford,  Gal.  The  said  land  was  held  by 
Stephens  under  a  lease  from  the  defendant. 
One  of  the  covenants  of  said  lease  was  as  fol- 
lows :  **  And  it  is  further  agreed  that  the  said 
party  of  the  first  part  [defendant]  shall  not  be 
responsible  for  any  damage  caused  by  fire, 
whether  from  railroad  engines  or  from  the 
buildings  of  the  said  party  of  the  first  part, 
or  by  fires  caused  from  any  other  means,  but 
the  risk  and  damage,  from  whatever  sooroe, 
shall  be  alone  sustAined  by  the  said  party  of 
the  second  oart  rStephensJ."  Upon  August 
8,  1891,  and  while  said  lease  was  in  force, 
the  said  warehouse  was  destroyed  by  fire 
which  had  been  kindled  by  defendant's  em- 
ploy6s  upon  adjoining  land  for  the  purpose 
of  burning  the  dry  grass,  rubbish,  etc., 
thereon.  At  the  time  of  said  fire,  the  plain- 
tiff Stephens  was  carrying  insurance  on  said 
warehouse,  in  the  two  insurance  companies, 
plaintiffs,  in  the  sum  of  $9,000.  The  insur- 
ance was  paid,  and  this  action  was  brought 
by  the  insurers  and  insured  jointly  to  recover 
from  the  defendant  the  value  of  the  premises 
so  destroyed.  The  verdict  and  ludgment 
were  for  the  plaintiffs,  from  which  judg- 
ment, and  from  a  subsequent  order  denying 
its  motion  for  a  new  trial,  the  defendant  has 
appealed. 

The  trial  court  held  the  foregoing  provi- 
sion of  the  contract  of  lease  void,  as  against 
Sublic  policy,  and  our  attention  shall  be  ad- 
ressed  to  the  consideration  of  that  question, 
for,  as  we  view  the  case,  a  solution  of  it  is 
determinative  of  the  litigation.  The  fact  that 
the  defendant  is  a  common  carrier  has  no 
place  in  the  case.  The  rights  of  narties  deal- 
ing with  common  carriers,  and  U&e  duties  of 
common  carriers  towards  parties  with  whom 
they  deal,  and  towards  the  public  in  general, 
are  elements  foreign  to  any  question  here  in- 
volved. At  that  time  it  was  not  deal Ing  with 
plaintiff  Stephens  as  a  common  carrier,  nor 
was  Stephens  contracting  with  it  upon  any 
such  understanding  or  hypothesis.  As  far 
as  this  transaction  was  eonoemed,  the  par- 
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tiai,  when  contracting,  itood  upon  oommon 
ffioimd,  and  dealt  with  each  otoer  as  A  and 
fi  might  deal  with  each  other  with  reference 
to  any  private  busineBS  undertaking.  It  fol- 
lows tnat  all  those  principles  of  law  denying 
or  restricting  the  right  of  common  carriers  to 
limit  their  legal  liabilities  for  damages  aris- 
ing from  injury  to  person  or  property  stand 
upon  a  different  plane,  and  are  not  control- 
ling here. 

Is  this  proTision  of  the  contract  void  as 
against  public  policy?  That  the  principle 
of  law  inYolyed  is  an  original  one,  as  ap- 
plied to  the  present  state  of  facts,  is  apparent 
when  we  consider  that  but  a  single  case  has 
been  found  directly  in  point,  altiiough  it  is 
erident  from  the  argument  that  counsel  upon 
both  sides  hare  very  industriously  sought  for 

Srecedents.  This  provision  of  the  contract  is 
eclared  by  respondents  to  be  opposed  to  pub- 
lic policy,  in  this :  That  it  has  a  tendency 
to  lessen  the  amount  of  care  that  defendant 
woDld  exercise,  both  in  the  selection  and 
operation  of  its  machinery,  and  in  the  gen- 
eral conduct  of  its  business,  through  its  em- 
ploy^ in  respect  to  the  control  of  flie,  the 
element  here  inYolved.  Tbat  the  undoubted 
effect  of  a  contract  exempting  a  party  from 
damages  flowing  from  his  negligent  use  of 
fire  is  to  increase  the  chances  of  conflagra- 
tion,—that  is,  one  who  is  protected  by  an 
agreement  against  the  results  of  his  careless- 
ness in  this  respect  will  not  take  the  same 
care  as  he  otherwise  would,— and,  therefore, 
carelessness  occasioned  and  caused  by  the 
agreement,  increasing  the  probabilities  of 
conflagrations,  injuriously  operates  upon  the 
interests  of  the  public  at  large. 

The  foregoing  line  of  reasoning  is  iniren- 
ious,  but  we  cannot  indorse  it  as  sound  in 
law.  It  has  been  well  said  that  pub!  ic  pol  icy 
is  an  unruly  horse,  astride  of  which  you  are 
carried  into  unknown  and  uncertain  paths, 
and  here  that  horse  would  be  carrying  us 
beyond  all  limits  ever  reached  before,  Q  re- 
spondentsVposition  should  meet  with  our  ap- 
proval. While  contracts  opposed  to  moral ity 
or  law  should  not  be  allowed  to  show  them- 
selves in  courts  of  justice,  yet  public  policy 
requires  and  encourages  the  making  of  con- 
tracts by  competent  parties  upon  all  valid 
and  lawful  considerations,  and  courts,  recog- 
nizing this,  have  allowed  parties  the  widest 
latitude  in  this  regard ;  and,  unless  it  is  en- 
tirely plain  that  a  contract  is  violative  of 
sonnd  public  policy,  the  court  will  never  so 
declare.  **  The  power  of  the  courts  to  declare 
a  contract  void  for  being  in  contravention 
of  sound  public  policy  is  a  very  delioate  and 
undeflned  power,  and,  like  the  power  to  de- 
clare a  statute  unconstitutional,  should  be  ex- 
ercised only  in  cases  free  from  doubt.  *  Rich- 
numd  V.  Dubuque  A  8.  0.  B,  Co.  26  Iowa, 
191.  "Before  a  court  should  detevmine  a 
transaction  which  has  been  entered  into  in 
good  faith,  stipulating  for  nothing  that  is 
malum  in  m,  to  be  void,  as  contravening  the 
policy  of  the  statute,  it  should  be  satisfied 
that  the  advantage  to  aocma  to  the  public 
for  10  holding  is  certain  and  substantial, 
not  theoretical  or  problematical .  *  EMoqq  v. 
LofrUn,  8  Pinney,  136,  66  Am.  Dec.  164. 
''No  court  ought  to  rafuse  its  aid  to  enforce 
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such  a  contract  on  doubtful  and  uncertain 
grounds.  The  burden  is  on  the  defendant  to 
show  that  its  enforcement  would  be  in  viola- 
tion of  the  settled  public  pol  lev  of  this  state, 
or  injurious  to  the  morals  of  its  people.* 
bvDann  ▼.  8u>ann,  91  Fed.  Rep.  999. 

Turning  our  attention  to  this  provision  of 
the  lease,  let  us  concede,  for  present  purposes 
only,  this  covenant  to  be  opposed  to  the  pol- 
icy of  the  law,  if  its  results  are  fairly  and 
truly  stated  by  respondents.  But  we  deny 
that  such  results  would  follow.  Respond- 
ents' argument  is,  that  the  inevitable  and 
necessary  tendency  of  the  covenant  is  to  reduce 
in  some  appreciable  degree  the  quantum  of 
care  exercisied  by  the  defendant  in  guarding 
against  the  destruction  of  the  property  of  the 
public  by  fire.  Not  the  warehouse  of  the 
plaintiff  Stephens,  for,  as  between  him  and 
tiie  defendant,  considered  alone,  there  can  be 
no  question  as  to  the  validity  of  the  contract 
under  consideration.  It  is  the  rights  and  in- 
terests of  the  public  which  it  is  claimed  are 
infringed  upon,  and  a  trespass  upon  their 
interests  and  rights  must  be  shown,  or  a  case 
of  the  present  character  is  a  total  stranger  to 
any  question  of  public  policy. 

Were  the  dangen  and  risks  to  the  public 
as  to  the  destruction  of  its  property  by  flre 
in' any  degree  increased  by  the  aforesaid  cov- 
enants? Answering  respondents'  argument  by 
a  like  argument,  we  say,  ''No."  It  may  be 
conceded  that  the  covenant  had  the  effect,  as 
to  plaintiff's  warehouee,  to  lessen  defendant's 
care  in  guarding  against  flre,  but,  as  defend- 
ant's care  lessened,  the!  owner's  care  propor- 
tionately increased.  Knowing  that  the  de- 
fendant was  absolutely  absolved  from  any 
legal  responsibility  for  its  destruction  by 
flre,  we  must  assume  that  plaintiff  Stephens^ 
the  owner,  in  the  protection  of  his  building 
from  the  negligence  of  the  defendant's  acts, 
exercised  a  degree  of  care  commensurate  with 
the  dangera  tbat  surrounded  it ;  for  it  cannot 
be  gainsaid  U&at  a  man  of  ordinary  business 
underatanding,  having  bartered  away  any 
right  of  action  for  damages  for  destruction 
of  his  property  by  flre  which  miffht  there- 
after accrue  from  defendant,  woula  increase 
his  care  and  watchfulness  in  preserving  his 
property  from  such  destruction.  We  think 
It  must  be  assumed  that,  in  proportion  as 
the  amount  of  care  exercised  by  defendant 
in  the  protection  of  this  property  from  flre 
decreased,  the  amount  of  care  exereised  by 
plaintiff  in  its  protection  increased.  Hav- 
ing sold  his  remedy  for  damages  in  case  of 
flre,  it  behooved  him  to  be  ever  on  the  alert 
in  the  protection  of  his  property.  Under  any 
aspect  of  the  case,  this  question  is  only  mate- 
rial in  view  of  the  contingency  of  a  spreading 
of  the  conflagration  from  the  warenouse  of 
plaintiff  to  the  property  of  the  public  in  gen- 
eral, for  the  whole  argument  concedes  that, 
if  the  danger  and  risk  oy  flre  to  the  property 
of  the  public  are  not  increased,  then  there  is 
nothing  whatever  in  the  contention.  And 
thus  it  is  again  made  apparent  to  what  dis- 
tant and  untrodden  paths  that  unruly  horse, 
public  policy,  will  carry  you,  unless  he  be 
guided  by  a  steady  hand  and  a  strong  rein. 

The  remaining  question  presents  itself: 
1b  the  result  of  this  covenant  necessarily  to 
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leflsen  the  degree  of  care  formerly  exercised 
by  the  defeDdant  towards  the  property  of  the 
public,  and  which  the  law  ever  cd joins  upon 
it  to  exercise?  In  other  words,  are  the  prob- 
abilities of  the  destruction  of  the  property 
of  the  public  by  fire  communicated  by  de- 
fendant— not  wa  the  warehouse  of  plaintiff, 
but  directly  communicated— increased  by  rea- 
son of  this  covenant  in  the  lease?  It  is  ar- 
gued that,  defendant *s  losses  by  fire  arising 
from  its  negligence  being  materially  reduced, 
if  a  large  number  of  these  contracts' were  out- 
standing it  would  necessarily  become  care- 
less in  the  selection  of  its  servants,  and  neg- 
lectful and  over- economical  in  the  selection 
of  modem  machinery,  and  thus  the  dangers 
to  the  public  from  conflagration  would  be 
multiplied.  We  do  not  see  that  such  result 
would  follow.  It  must  be  borne  in  mind 
that  the  lessees  of  defendant  under  these  con- 
tracts are  no  part  of  the  'public.  Each  one 
of  them  has  sold  his  right  as  one  of  the  pub- 
lic, and  is  not  in  a  position  to  complain  as 
to  the  burdens  cast  upon  him  as  an  individ- 
ual. The  public  here  are  the  people  hold- 
ing no  leases.  The  defendant  in  this  case 
not  only  owes  the  public  the  same  duty  after 
the  execution  of  the  lease  that  it  did  before, 
but  there  is  no  reason  in  the  world  why  it 
would  not  perform  that  duty  in  the  same 
way  as  it  had  done  in  the  past,  however  care- 
ful or  neglectful  that  performance  might  be. 
Why  would  not  this  be  so?  For  the  public 
bad  the  same  rights  and  the  same  remedies 
against  the  defendant  after  as  before  the  exe- 
cution of  the  lease,  and,  likewise,  the  de- 
fendant was  liable  for  damages  in  the  same 
amount,  upon  the  same  property,  and  upon 
the  same  facts.  It  thus  appears  that  the  con- 
tract in  no  way  changed  the  relations  and 
conditions  existing  between  the  defendant 
and  the  public :  and,  such  being  the  fact, 
no  reason  exists  for  a  change  upon  its  part 
in  the  manner  of  the  conduct  of  Its  business. 
While  it  is  true  that  the  making  of  this  con- 
tract withdrew  plaintiff  as  one  of  the  pub- 
lic, and,  it  may  be  said,  thereby  reduced  the 
proportions  of  the  public  to  that  extent,  still 
it  would  seem  the  refinement  of  absurdity  to 
hold,  for  such  reason,  that,  the  public  being 
reduced,  the  care  exercised  by  defendant 
towards  the  public  would  be  reduced  pro 
tan  to. 

The  late  case  of  Ori^wold  v.  Illinois  0.  B, 
Co.  (Iowa)  24  li.  H.  A.  647,  in  its  facts  is 
fully  analogous  to  the  case  at  bar,  and,  upon 
a  rehearing  and  reargunient,  a  similar  cove- 
nant in  a  lease  was  sustained,  as  in  no  man- 
ner contravening  public  policy.  Especially 
is  this  case  valuable  as  precedent  when  we 
pause  to  consider  the  stringent  provisions  of 
the  code  of  that  state  in  dealing  with  the 
liability  of  common  carriers  for  damages  to 
property  arising  from  fire  and  other  causes. 
And  doubly  so  in  view  of  the  further 'sal  lent 
fact  that  the  lease  in  that  case  upon  its  face 
appeaiu  to  indicate  that  benefits  to  the  lessor 
in  its  capacity  as  a  common  carrier  would 
accrue  by  reason  of  the  making  thereof. 
Tliese  matters  are  not  found  in  the  case  at 
bar,  and,  to  that  extent,  the  case  occupies 
much  broader  ground  than  we  are  required 
here  to  take.     The  dissenting  opinion  of  the 
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learned  chief  justice  is  based,  to  some  ex- 
tent at  least,  upon  these  provisions  of  the 
Iowa  code,  and  the  further  claim  that  the  rail- 
road company  was  acting  in  its  capacity  ai 
a  common  carrier  in  making  the  lease, — 
conditions  which,  we  have  already  suggested, 
do  not  surround  us  here.  The  remainiDg  ob- 
jection of  the  learned  chief  justice  to  the 
validity  of  the  judgment  ordered  by  the  ma- 
jority of  that  court  is  in  line  with  tliese  re- 
spondents' contention,  and,  we  think,  un- 
sound. 

Farmer  A  is  in  the  habit  of  burning  his 
stubble  field  in  the  fall  of  the  year.  B  leases 
from  him  a  small  portion  of  his  fann  for 
storage  or  residence  purposes,  there  being  a 
clause  in  the  contract  similar  to  the  one  here 
involved.  Farmer  A,  in  burning  bis  stub- 
ble, allows  the  fire  to  escape  from  bis  con- 
trol, and  B's  property  is  destroyed.  Or  A 
is  the  owner  of  a  powder  factory,  and  leases 
to  B  an  adjoining  tract  of  land.  This  ex- 
emption damage  covenant  is  placed  in  the 
lease.  The  powder  plant  explodes,  and  B't 
property  is  destroyed.  These  illustratioot 
in  principle  are  parallel  with  the  case  at  bar. 
Both  the  farmer  and  the  factorv  owner  owed 
the  duty  to  the  public  of  exercfsin^  a  certain 
degree  of  care,  one  in  burning  his  stubble 
field,  the  other  in  carrying  on  his  factory. 
If  this  covenant  in  the  present  case  had  the 
effect  to  lessen  the  degree  of  care  exercised 
by  defendant,  it  had  the  same  effect  in  the 
lease  of  the  farmer  and  the  powder  man.  If 
the  risks  and  dangers  to  the  property  of  the 
public  from  fire  were  increased  in  this  case 
bj  reason  of  the  covenant,  they  were  like- 
wise increased  in  those  cases.  Yet  it  would 
seem  a  gross  trespass  upon  the  rights  of  par- 
ties to  make  contracts  to  hold  the  covenant 
void,  as  against  the  policv  of  the  law,  in 
the  hypothetical  cases  cited.  To  hold  that 
the  interests  of  the  public  were  of  such  grav- 
ity, and  were  so  interwoven  into  such  a  con- 
tract, as  to  vitiate  the  contract,  would  cany 
us  far  beyond  any  principle  of  law  yet  rec- 
ognized by  courts  or  law  writers. 

If  the  doctrine  enunciated  by  respondents 
be  sound,  then  a  multitude  of  contracts,  cov- 
ering many  and  diverse  sublects,  and  which 
are  being  entered  into  every  day  of  the  world, 
and  recognized  and  acted  upon  both  by  par- 
ties and  courts,  must  fall  to  the  ground.  As 
a  striking  example,  the  ordinary  contract  of 
fire  insurance  cannot  stand  the  test,  for  it 
cannot  be  gainsaid  that  such  a  contract  neces- 
sarily has  the  tendency  to  lessen  the  care 
which  the  owner  would  otherwise  exercise 
in  the  protection  of  his  property  from  fire. 
Upon  respondents*  line  of  argument,  such 
owner  owes  a  duty  to  the  public,  possibly 
in  the  protection  of  his  own  property  from 
fire,  certainly  in  the  protection  of  the  prop- 
erty of  the  public,  and,  if  his  care  is  lessened 
in  the  performance  of  that  duty  by  reason  of 
the  contracl  of  insurance,  then,  surely,  the 
dangers  and  risks  to  the  property  of  the  pub- 
lic are  increased.  Yet,  notwithstanding  this 
reasoning,  courts  everywhere  have  upheld 
this  class  of  contracts,  and  repelled  all  as- 
saults upon  them  as  beine  opposed  to  the 
policy  of  the  law.  While  it  may  not  be 
found  in  the  contract  itself  that  the  nefli* 
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fence  of  the  owner  in  causing  the  fire  shall 
be  no  bar  to  a  recovery,  it  has  been  held  al- 
-ways  and  everywhere  that  such  is  the  law, 
even  in  the  absence  of  express  stipulation 
to  that  end ;  and  an  express  stipulation  in- 
serted in  the  contract  in  accordance  with  the 
general  principle  would  certainly  in  no  wise 
weaken  the  doctrine.  As  sustaining  this 
general  principle,  see  Patapsco  Ins.  Co,  v. 
Coulter,  28  U.  S.  8  Pet.  222,  7  L.  cd.  659 ; 
Columbia  Ins,  Co,  ▼.  Lawrence,  35  U.  8.  10 
Pet.  507,  9  L.  ed.  513 ;  Waters  v.  Merchants* 
ZouisvUle  Ins.  Co.  86  U.  8.  11  Pet.  218,  9 
Li.  ed.  691 ;  and  Liverpool  db  O.  W.  Steam  Co. 
(Limited)  v.  Plienix  Ins.  Co.  129  U.  8.  488. 
82  L.  ed.  791. 

Let  us  look  at  another  class  of  contracts 
which  have  been  sustained  by  the  courts, 
but  sustained  wrongfully,  if  the  soundness 
of  the  argument  advanced  by  respondents  can 
be  maintained.  Courts  have  sustained  con- 
tracts, made  by  common  carriers  with  insur- 
ance companies,  whereby  property  under 
th^r  control  and  In  transit  has  been  insured 
against  negligence  of  their  employes.  Cali- 
fornia Ins.  Co.  v.  Unum  Compress  Co.  188 
U.  8.  887,  88  L.  ed.  787;  Phamix  Ins.  Co. 
▼.  Bk%e  d  W.  Transp.  Co.  117  U.  8.  812,  29 
It,  ed.  878.  Following  respondents*  line  of 
argument,  surely  such  contracts  would  have 
a  tendency  to  lessen  the  care  otherwise  exer- 
cised by  common  carriers  in  the  transporta- 
tion of  goods,  and  would  thereby  trespass 
npon  the  rights  of  the  public,  and,  so  tres- 
passing, would  render  void  all  contracts  of 
that  character.  But  the  courts,  after  care- 
ful investigation,  have  arrived  at  a  contrary 
conclusion. 

To  support  the  invalidity  of  this  contract, 
counsel  rely  upon  an  act  of  the  legislature, 
found  in  the  8tatutes  of  1891  (p.  478) ,  which 
declares  a  partv  guilty  of  a  misdemeanor 
who  starts  fires  in  certain  localities  (without 
first  taking  certain  precautions),  whereby 
the  property  of  an  adjoining  or  contiguous 
owner  is  injured,  damaged,  or  destroyed. 
If  for  no  other  reason,  this  act  of  the  legis- 
lature cannot  be  relied  upon  to  assist  re- 
spondents' case,  for  it  was  passed  subsequent 
to  the  making  of  the  contract,  and,  if  the 
contract  was  valid  when  made,  no  subsequent 
act  of  the  legislature  can  render  it  invalid. 
It  is  laid  down  as  an  elementary  principle 
in  Greenhood  on  Public  Policy  that,  if  a  con- 
tract conform  to  the  public  policy  of  the 
state  when  made,  a  change  in  public  policy 
will  not  avoid  it.  *         *-  ^      ^ 

We  conclude  that  the  line  of  reasoning  in- 
dulged in  by  respondents  to  support  the  in- 
validity of  this  contract  is  more  specious 
than  sound ;  that  the  interests  of  the  public 
In  the  contract  are  more  sentimental  than 
real ;  and  that  such  a  contract  violates  no 
statute,  conflicts  with  no  principle  of  law, 
and  in  no  way  infringes  upon  public  policy. 

For  the  foregoing  reasons,  t?ie  judgment 
and  order  are  reversed,  and  the  cause  re- 
manded. 


J. 


We  concur :   Van  Fleet*  J.;  Harrison, 

Petition  for  rehearing  denied. 
9I..R  A. 


Charles  KING  et  al,  Bespd., 

V. 

SOUTHERN  PACIFIC  CO.,  Appt. 
- ObL ) 

1.  A  coveiuuit  in  a  leaee  of  railroad 
property  used  for  warehouae  pur- 
poses, relie^loff  the  company  from  llabilltFfor 
loBB  by  fire,  does  not  bind  an  agent  of  the  lessee 
in  charge  of  the  property,  a  stranger  to  the  lease, 
who  stores  his  own  property  in  the  warehouse. 

8.  The  allowance  of  interest  upon  the 
value  of  property  destroyed  by  negligence  must 
be  left  to  the  discretion  of  the  Jury,  under  Civ. 
Code,  98238. 

8.  A  Judgment  npon  a  verdict  for  a 
lump  sum  of  damages  and  interest  will  not  he 
modified  to  exclude  the  interest  which  Is  found 
to  be  erroneous,  but  a  reversal  is  necessary. 

(September  7, 180BJ 

APPEAL  hy  defendant  from  a  Judi^ment^of 
the  Superior  Court  for  Tulare  Counlyjn 
favor  of  plaintiff  in  an  aciion  brought  to  re- 
cover the  value  of  certain  property  destroyed 
by  fire  which  was  allesred  to  have  been  set  out 
by  defendant's  negligence.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Foshay  Walker  for  appellant. 

Messrs.  Van  Ness  &  Redman*  for  re- 
spondents, in  support  of  petition  for  rehearing: 

Where,  as  in  this  case,  the  appellate  court 
can  determine  from  the  record  with  certainty 
in  what  amount  aljudgment  is  excessive,  it 
will  remit  the  excess  and  afi^rm  as  to  the  bal- 
ance. 

Hayden  v.  Florence  Sewing  Mack.  Go.  54  N. 
Y.  221;  State  v.  Hope,  121  Mo.  84;  Western  U. 
Teleg.  Co.  v.  Jobs,  6  Tex.  Civ.  App.  403;  Bae* 
ard  PoiDder  Co.  v.  Volger,  68  Fed.  Rep.  152; 
MarkeU  v.  Matthem,  8  Colo.  App.  49;  Salida 
V.  MeKinna,  16  Colo.  528;  Qerber  v.  Jones,  86 
Neb.  126;  Emerson  v.  Schoonmaker,  185  Pa. 
487;  Wilson  v.  Troy,  60  Hun,  188;  Oansevoort 
Freezing  d  C.  S.  Co.  v.  Wessels  Go.  60  N.  Y. 
8.  R.  611;  Taylor  v.  Coolidge,  64  Vt.  506;  Bal^ 
lard  V.  Burtm,  Id.  887, 16  L.  R.  A.  664;  War^ 
der  V.  Henry,  117  Mo.  580;  Boehm  v.  Shedlin^ 
sfnf,  15  N.  Y.  Supp.  974;  Durie  v.  Andersofk 
(Tex.)  16  8.  W.  Rep.  846;  Bank  of  Kentucky 
V.  Ashley,  27  U.  8.  2  Pet.  827,  7  L.  ed.  440; 
People  V.  Sierra  Buties  Quartz  Min,  Co.  89» 
Cal.  511;  Ward  v.  Clay,  88  CaL  502. 

Oarontte»  «/.,  delivered  the  opinion  of 
the  court : 

In  an  action  entitled  Stephens  ▼.  Southern 
P.  Co.  (Cal.)  (No.  18, 869;  this  day  decided) 
ante,  751,  damaf^s  were  sought  to  be  recover- 
ed from  this  defendant  for  the  destruction  of  a 
certain  warehouse  by  fire  engendered  by  the 
negligence  of  defendant.  The  plaintiff  and 
respondent  King,  in  this  case,  had  charge  of 
this  warehouse,  as  the  agent  of  Stephens, 
the  owner,  at  the  time  of  the  fire,  and  now 
seeks  to  recover  from  defendant  damages  for 
the  destruction  by  that  fire  of  certain  prop- 


KOTB.— For  interest  on  sum  allowed  as  damages, 
see  wifte  to  Wilson  v.  Troy  (N.  Y.)  18  L.  R.  A.  449. 

Ae  to  contracts  as^ainst  negligence,  see  also 
Stephens  v.  Southern  P.  Go.  (Cal  J  anU,  75L 


See   als:o   30   L.   R.   A.    193;    35   L.    R.   A.   819;    40   L.   R.   A.    101;    47   L.   R.   A.   149. 


766 


CAIiXFOBNIA  SUPBBMB  Ck>UBT. 


erty  belonging  to  him,  and  then  stored  in 
•aid  warenouse.  Judgment  nvent  against 
defendant,  and  this  is  an  appeal  from  such 
judgment,  and  from  an  order  denying  the 
motion  for  a  new  trial. 

At  the  trial  defendant  offered  to  prove  that 
the  plaintiff  King  had  actual  notice  of  the 
covenant,  in  the  lease  to  Stephens,  exempting 
defendant  from  liability  for  property  de- 
stroyed by  fire,  which  covenant  we  have  con- 
sidered at  length  in  the  above-mentioned  case 
of  i^hsns  ▼.  Southern  P.  Oo,  Under  objec- 
tion, defendant  was  not  allowed  to  make  the 
proof,  and  the  ruling  of  the  court  in  this  re- 
gard forms  the  main  ^ound  for  the  present 
appeal.  Was  the  question  of  plaintiff's 
knowledge  of  the  existence  of  such  a  cove- 
nant material  to  the  merits  of  this  litigation? 
We  fail  to  see  its  materiality.  It  is  not  nec- 
essary to  determine  the  length  and  breadth  of 
this  covenant,  for,  of  itself,  it  could  in  no 
way  bind  third  parties.  Whatever  liabilities 
Stephens  assumed  thereunder  were  a  matter 
solely  with  him  and  the  defendant.  And  the 
defendant's  primary  liability  to  third  parties 
was  the  same  after  as  before  the  making  of 
such  a  lease.  Conceding  that  all  property 
stored  in  the  warehouse,  as  between  the  par- 
ties to  the  lease,  was  the  property  of  Steph- 
ens, yet,  as  to  third  parties,  such  contention 
avails  defendant  nothing.  Plaintiff  Ein^, 
as  the  agent  of  Stephens,  received  goods  m 
storage,  and  we  do  not  see  that  he  can  be  in 
a  different  position  by  reason  of  having  stored 
his  own  goods  therein  than  though  he  had  re- 
ceived upon  storage  the  goods  of  other  par- 
ties. These  goods  were  not  stored  by  ^ing 
as  Stephens'  goods,  but  rather  by  Stephens, 
through  his  agent,  as  King's  goods.  King's 
agency  would  seem  to  be  an  immaterial  eie- 
ment  in  the  case,  and  no  principle  of  law  is 
cited  that  would  bar  a  recovery  from  the  de- 
fendant, for  the  destruction  of  goods  arising 
from  its  negligence,  by  anv  person  storing 
goods  in  the  warehouse  under  contract  with 
the  owner.  The  question  of  notice  as  to  this 
covenant  would  be  immaterial,  as-  a  matter 
in  which  third  parties  had  no  interest.  Let 
us  suppose  a  party  storing  goods  had  notice 
of  the  lease  in  this  particular.  It  would  put 
him  upon  notice  of  what?  Why,  simply  that 
by  the  lease,  in  its  widest  possible  sense, 
Stephens  would  indemnify  the  defendant  a- 
gainst  any  loss  from  the  destruction  by  fire 
of  property  situated  upon  the  leased  land, — a 
matter  certainly  of  no  interest  or  moment  to 
a  party  contemplating  a  storage  of  his  goods 
in  the  warehouse.  Stephens  could  not  re- 
cover for  the  destruction  of  his  warehouse,  or 
his  property  stored  therein,  nor  could  his 
lessee,  having  notice  of  the  covenant.  Thomas 
V.  Hannibal  d  St,  J,  R.  Oo.  82  Mo.  588 ; 
Ifolon  V.  Ohieaffo  A  A,  M,  Oo,  28  Mo.  App. 
855.  But  plaintiff  King  occupied  no  such 
ML.R.A. 


position.  He  was  no  lessee.  No  rlg;htB  a 
interests  ever  passed  to  him  under  the  lease, 
and  he  was  in  no  sense  in  privity  with 
Stephens.  His  right  to  recover  grows  out 
of,  and  is  based  upon,  the  fact  that  he  was 
lawfully  entitled  to  store  his  goods  in  the 
warehouse,  without  any  regard  to  the  exemp- 
tion clause  of  the  lease  made  by  the  owner, 
and  that,  while  so  stored  thejr  were  destroyed, 
through  the  negligence  of  the  defendant's 
employ^  The  cases  relied  upon  to  support 
appellant's  contention  fall  short  of  the  mark. 
McCoy  V.  Southern  R  Co.,  94  Cal.  668,  is 
based  upon  a  section  of  the  civil  code,  and 
must  be  read  in  the  light  of  that  section.  If 
the  plaintiff  in  that  case  had  been*  a  tenant 
of  the  Boyds,  without  notice  as  to  their  agree- 
ment with  defendant  regarding  the  opening 
in  the  fence,  then  the  doctrine  m  the  Missouri 
cases  above  cited  would  probably  have  been 
applicable,  and  a  recovery  sustained ;  but  the 
status  of  plaintiff  was  held  to  he  that  of  a 
mere  licensee  of  the  Boyd  Bros.,  they  h^ing 
at  all  times  in  the  actual  possession  of  the 
land,  and  for  the  purposes  of  the  statute  here- 
tofore referred  to,  the  owners  thereof. 

The  court  gave  the  jury  the  following 
instruction:  ^If,  from  the  evidence,  you 
are  satisfied  that  the  plaintiff  King  had  in 
the  warehouse  and  addition  thereto,  referred 
to  in  the  testimony  as  'Blum's  Warehouse, ' 
the  property  testified  to  by  him :  and  that  the 
value  of  said  property  was,  at  the  time  of  its 
destruction  by  fire,  of  the  value  testified  to 
by  him ;  and  that  said  fire  and  the  destructioo 
of  said  property  were  caused  by  the  negli- 
gence of  the  defendant, — you  will  find  a 
verdict  for  plaintiffs  for  $5,500,  with  in- 
terest thereon  at  the  rate  of  7  pet  cent  per 
annum,  from  the  date  of  the  fire.*  Thia  in- 
struction is  clearly  erroneous  in  this*  that  it 
arbitrarily  required  the  jury  to  add  interest 
from  the  date  of  the  fire  to  such  sum  as  they 
might  find  to  be  the  amount  of  the  damage 
caused.  In  a  case  of  this  character,  the  qu^- 
tion  of  interest  must  be  left  to  the  discretion 
of  the  jury.  Section  8288,  Civ.  Code,  pro- 
vides: "In  an  action  for  the  breach  of  an 
oblifi:ation  arising  from  contract,  and  in  every 
Cftse  of  oppression,  fraud,  or  malice,  interest 
may  be  given  in  the  discretion  of  the  jury.  * 
We  think  the  exception  to  the  instruction 
sufficiently  full  and  explicit,  and,  the  verdict 
being  for  a  lump  sum,  a  modification  of  the 
judgment  cannot  be  made. 

For  this  reason,  the  judgment  and  order  atv 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur :    Van  Fleet*  J,;  Hanisom 


Rehearing  denied. 


Lamm  Eims  A  Wnmor  R  Co.  t.  Mackst. 
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Joseph  MACEEY,  by  His  Next  Friend. 
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*1.  It  is  not  error  Ibr  mrefwimming  ooort 
to  reftise  to  trea4  as  |>art  of  a  Mil  of 
ezoeptloiis  a  deposition  olatmed  to  be  the 
identical,  deposition  tlyen  tn  evidenoe  at  the 
trial,  where  suoh  deposition  is  attsohed  to 
the  bill  only  by  beinff  placed  between  the  paste- 

'  board  back  and  the  stenographer's  report  (al- 
thonirh  held  with  soffldent  tenacity  to  retain  its 
place),  and  not  marked  as  an  exhibit,  or  identl- 
lled  by  either  the  trial  judge  or  the  stenogra- 
pher, or  by  any  one. 

8*  Where  a  petition  in  aaaetloB  against 
»  railroad  company  Ibr  personal  in- 
juries charges  that  defendant  negligently 
and  unlawfully  stopped  a  freight  train  across  a 

•  public  highway  for  a  period  of  more  than  Hts 
minutes,  and  that  while  plaintUT,  after  the  ex- 
piration of  that  period,  was  attempting  to  cross 
the  street  between  the  cars,  defendant,  without 
warning,  wrongfully  and  negligently  backed  the 
train,  causing  plainttlTs  injurled,  such  two 
charges  of  negligence  are  not  separable  in  the 
sense  that  one  only  would  be  the  proximate 
cause  of  the  injury;  taken  together  they  constl- 
tate  a  sufflcient  aUegation  of  negligence  as  against 
a  general  demurrer. 

3*  A  child  nine  years  of  age  is  not  gnUty 
of  negligence  if  he  exercises  that  degree  of 
care  which,  under  like  circumstances,  would  rea- 
sonably be  expected  from  one  of  his  years  and 
intelligence.  Whether  he  used  such  care  in  a  par^ 
tioular  case  is  a  question  for  the  Jury.  And  eveo 
though  the  petition  might,  if  the  plaintiff  were 
an  adult,  be  construed  ss  disclosing  contributory 
negligence,  an  averment  that  the  plaintiff  was  at 
the  time  a  child  nine  years  of  age,  and  of  immature 
experience  and  Judgment,  is  sufficient  to  rebut 
the  presumption  of  contributory  negligence. 

4«  Where*  in  sneh  ease,  the  ewidence  at 
the  trial  tends  to  show  that  a  freight 
trsdn  has  been  penaitted  to  stand  across 
a  public  street  beyond  the  period  of  live  minutes 
to  the  hindrance  or  inconvenience  of  travel  there- 
on, in  violation  of  section  6960,  Revised  Statutes, 
and  persons  rightfully  on  the  street  are  passing 

;  between  the  oars  of  the  train,  it  becomes  a  ques- 
tion for  the  Jury  whether  or  not  it  is  negligence 
for  the  company*s  servants  to  move  the  train 
without  giving  timely  warning  of  their  inten* 
tion  to  do  so. 

Ik  Whether*  under  sneh  eirenmstaaoest 
a  child  of  nine  years  who  attempts  to 
orosB,  and  in  doing  so  (dimbs  upon  the  coupling 
of  a  car,  is  a  trespasser  or  not,  is  a  question  for 
the  Jury. 

6.  It  is  also  a  question  Ibr  the  Jnry 
whether  or  not  the  mere  presence  of  the  train 
is  to  be  taken  ss  notice  to  such  child  that  the 
train  is  likely  to  be  moved  at  any  tlmew 

•Headnotes  b7  the  Oonm. 


Non.— For  negligence  in  passing  between  or 
nnder  cars,  see  Oentral  R.  k  Bkg.  Go.  v.  Bylee  (6a.) 
18  Lb  R.  A.  68i,  and  note. 

For  duty  ss  to  ehlldren  on  railroad  track,  see 
Bottoms  v.8eaboard  ft  R.R.  Co.  (N.  a)  SB  K  R.  A.  784. 
89  L.  R.  A. 


(October  9, 1808L) 

ERROB  to  the  Circalt  Court  for  Mercer 
County  to  review  a  judgment  aiHrming  a 
ludgment  of  the  Court  of  Cominon  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  allei^ed  to 
have  been  caused  by  defendant's  negligence. 
AjffhfMcL 

Trhe  facts  are  stated  in  the  opinion. 

Mes^f.  Mnreh  Ik  Loree*  W.  E.  n^ek- 
edom»  and  John  B.  Cooknmi»  for  plain- 
tiff  in  error: 

The  pleading  says  the  train  was  set  in  mo- 
tion "without  care  *  ''without  notice,"  "with- 
out warning,"  'iminndentlT,''  "carelessly," 
"nMligently,**  "wrongfully."'^  These  are  mere 
epithetic  statements  and  not  the  statement  of 
the  omisdon  of  any  duty  as  the  proximate 
cause  of  the  injury.  They  are  not  statements 
of  any  facts  and  are  not  admitted  to  be  true 
by  the  demurrer. 

Faurot  t.  Ntff,  92  Ohio  St  44:  Pettrtem  t. 
Soach,  82  Ohio  8t  874,  80  Am.  Rep.  (K)7. 

Negligence  cannot  be  alleged  without  setting 
forth  the  acts  and  omissions  of  the  defendant 
upon  which  tlie  right  of  recovery  is  based,  and 
then  showing  br  appropriate  averments  that 
they  occorreo  through  the  negligence  of  the 
defendant 

8  Einkead,  Code  PI.  p.  886. 

The  petition  must  show  a  legal  duty  or  ob- 
ligation imposed  on  the  defendant  towards  the 
person  injured,  existing  at  the  time  and  place 
of  the  injury,  which  the  defendant  failed  to 
perform,  t^  reason  of  which  the  injury  was 
occasioned. 

Thide  V.  MeMantu,  8  Ind.  App.  182;  Boans- 
ffiOe  db  T.  H.  B.  Co.  v.  QHfin,  100  Ind.  221; 
au>eeny  t.  CUd  OoUmy  d  N.  R,  Co.  10  Allen, 
868,  87  Am.  Dec  644;  Black,  Proof  A  PI. 
8188. 

It  is  not  suf&cient  to  allege  that  a  duty  ex- 
isted and  that  the  defendant  violated  it,  but 
all  the  facts  showing  the  duty  should  be  stated. 

Angtu  V.  Le$,  40  m.  App.  804;  dark  v. 
Dyer,  81  Tex.  889;  Davi$  v.  Ouamieri,  46 
Ohio  8t  470. 

There  was  do  imposed  duty  to  send  employes 
to  Main  street  crossing  to  relieve  persons  from 
any  perilous  position  that  their  curiosity  or 
rashness  had  led  them  to.  before  such  em- 
ploy^ could  start  their  freight  train  upon  its 
mission  for  the  public 

MorrUaey  v.  Ekutem  B.  Co.  126  Mass.  880, 80 
Am.  Rep.  686;  Oay  v.  B$9esB  SUetrie  Street  B. 
Co.  169  Mass.  288.  21  L.  R  A.  448;  MeQuineee 
T.  BuUer,  169  Mass.  288;  PitUbutgh,  Ft.  W.  & 
0.  K  Co.  V.  Bingham,  29  Ohio  St.  864. 

Defendant  in  error  contributed  to  his  own 
in^ry. 

Had  Joseph  Mackey  been  an  adult  there 
certainly  would  be  no  question  but  the  act  of 
crossing  a  train  occupying  a  street  crossing  by 
dimblng  upon  and  over  the  coupling  of  two 
freight  cars  would  be  an  act  of  such  rashness 
as,  if  injured  in  the  attempt  to  cross,  would 
bar  a  recovery. 

Corcoran  v.  St.  Louie,  L  M.  db  S.  B.  Co.  106 
Mo.  899;  Howard  v.  Kaneae  City,  Ft.  S.  d  Q. 


See  also  38  L.  R.  A. 
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R  Oo.  41  Ean.  406;  Aiehiwn.  T.  d  &  F.  R 
Co,  ▼.  PlaakeU,  47  Ean.  112. 

Joseph  Mackey  being  nine  jeare  of  age  was 
not  per  m  non  sui  jurit.  Therefore  his  peti- 
tion must  be  as  free  from  disclosing  contribu- 
tory negligeoce  as  in  a  case  of  an  adult. 

kad  River  ds  L.  E.  R.  Co.  v.  Barber,  6  Ohio 
Bt.  541.  67  Am.  Dec.  812;  Street  R.Co.  v.  Not- 
ihenius,  40  Ohio  St.  876;  RMeon  v.  Oary,  28 
Ohio  St.  241;  Baltimore  dt  0,  R.  Oo.  v.  WhU^ 
acre,  85  Ohio  St.  627;  Vow  v.  Young,  10  Week. 
L.  Bull.  292;  Cincinnati  Street  K  Oo.  v.  Full- 
bright,  7  Week.  L.  Bull.  187;  HaysY.OaUagher, 


72  Pa.  140;  Hoih  v.  Fetere,  65  Wis.  406^5 
V.  Smith,  82  Mich.  1;  Mathews  v.  Cedar  jtapids, 
80  Iowa.  459;  Guess  v.  South  Carolina  R.  Oo. 
80  8.  0.  168;  Oil  Oity  Fuel  Supply  Co.  v. 
Bawndy,  122  Pa.  449. 

A  railroad  is  liable  to  trespassers  upon  its 
premises  only  for  wanton  or  wilful  acts  of  neg- 
ugence.  The  rule  applies  to  a  child  of  tender 
years  as  to  an  adult. 

Morrissey  t.  Eastern  R.  Oo.  supra;  Moore  t. 
Fisnnsylvania  R.  Co.  11 W.  N.  C.  810;  Frost  v. 
JBasiem  R.  Oo.  64  N.  H.  220;  Nolan  v.  Neu 
York,  N.  ff.  dtKR.Co.5B  Conn.  461;  Oay  v. 
Essex  Electric  Street  R.  Oo.  169  Mass.  288.  21 
L.  R.  A.  448. 

If  a  child  trespass  on  the  premises  of  the  de- 
fendant, and  is  injured  by  somethiog  which  he 
does  while  trespassing,  he  cannot  recover  un- 
less the  injury  was  wantonly  inflicted  by,  or 
was  due  to  the  recklessly  careless  conduct  of, 
the  defendant. 

McOuiness  t.  Butkr,  169  Mass.  288;  DanieU 
T.  New  York  A  N.  E.  R.  Oo.  164  Mass.  849,  18 
L.  R.  A.  248;  McEachern  y.  Boston  A  M.  El. 
Co.  160  Mass.  616;  McAlpin  v.  Povoell,  70  N. 
T.  126,  26  Am.  Rep.  556;  Lake  Share  dk  M.  S. 
R.  Co.  y.  Bodemer,  189  111.  696;  Wabash  R.  Oo. 
V.  Norway,  7  OhioC.  C.  449. 

Messrs.  Mattin^ly  ft  Kennesr  and  Ed- 
i^ar  B,  Kinkead,  for  defendant  in  error: 

The  petition  states  a  good  cause  of  action. 

Raueh  v.  Lloyd,  31  Pa.  868,  72  Am.  Dec. 
747;  Sioux  Oity  db  P.  R,  Co.  v.  Stout,  84  U.  S. 
17  Wall.  667, 21 L.  ed.  746;  Burger  v.  Missouri 
P.  R  Co.  112  Mo.  288;  Henderson  v.  St.  Paul 
dbJD.  R  Co.  62 Minn.  479;  SchmitzY.  St.  Louis, 
LM  dt  S.  R  Co.  119  Mo.  256,  28  L.  R.  A. 
260;  Cleveland,  0.  0.  dt  St.  L.  R.  Co.  v.  Keely, 
188  Ind.  600;  Amus  y.  Lee,  40  HI.  App.  804; 
Harper  v.  Norfolk  dt  W.  R  Co.  86  Fed.  Rep. 
102;  Davis  y.  Ouarnieri,  46  Ohio  St.  470; 
iMneh  Y.  Nurdin,  1  Q.  B.  29;  OoOey  db  F.  Iron 
Works  Y.  Oallan,  9  Ohio  C.  0.  217. ' 

Where  a  railroad  company  by  leaving  its 
trains  on  a  street  crossing  has  negligently  and 
unlawfully  taken  the  exclusive  possession 
thereof,  and  unlawfully  holds  the  same  as 
against  persons  who  are  congregated  at  the 
crossing  to  pass  such  point,  andsome  are  cross- 
ing over  the  cars  in  view  of  the  engineer  and 
other  servants  in  charge  of  the  train,  it  is  a 
question  for  the  jury  whether  or  not  the  com- 
pany may  suddenly  remove  such  train  without 
first  giving  some  warning  to  apprise  persons 
who  may  be  in  positions  of  danger  induced  by 
such  obstruction  of  the  highway. 

Barkley  v.  Missouri  P.  R.  Oo.  96  Mo.  878; 
Burger  v.  MissouH  P.  R.  Co.  112  Mo.  288;  PAt^ 
addphia,  B.  dt  W.  R.  Oo.  v.  Layer,  112  Pa.  414; 
Eaton  V.  Fitchburg  R  Oo.  129  Mass.  864. 
29  L.R.  A. 


The  degree  of  care  required  to  be  ezerdstd 
bv  a  child  of  tender  years,  and  the  omisaoL 
of  which  will  constitute  negligence  on  his  part, 
is  to  be  measured  in  such  case  by  the  maturity 
and  capacity  of  the  individual,  the  law  only  re- 
quiring that  degree  of  care  to  be  reasonably  ex- 
pected in  view  of  the  particular  situation  and 
the  age  and  capacity  of  the  pazticolar  indi- 
vidual. 

Cleveland  RoUing  Mill  Oo.  ▼.  Oorrigan,  46 
Ohio  St.  288,  8  L.  R  A.  885;  Bdle/ontaine  d 
L  R  Oo.  Y.  Snyder,  18  Ohio  St.  400,  98  Am. 
Dec  176;  Lynch  v.  Nurdin,  1  Q.  B.  29:  Clark 
V.  Chambers,  L.  R  8  Q.  B.  Div.  S27;  Sioia 
City  dt  P.ROo.  Y.  Stout,  84  U.  8.  17  Wall 
667,  21  L.  ed.  746;  Was/tington  dk  G.  R  Co,  ▼. 
Oladmon,  82  U.  S.  16  Wall.  401,  £1  L.  ed.  114; 
Rauch  V.  Lleyd,  81  Pa.  868,  78  Am.  Dee  747; 
Pennsyltania  R.  Oo.  v.  KOly,  81 F^  372;  PkHa- 
delphia  dt  R.  R  Oo.  v.  Spearen,  47  Pa.  900,  86 
Am.  Dec.  644;  Olassey  v.  BestanvOle,  M.  4 
F.  Pass.  R  Oo.  67  Pa.  178;  North  Ptnneylmnie 
R.  Oo.  Y.  Mahoney,  67  Pa.  187;  Burger  v.  Mis- 
souri P.  R  Oo.  supra. 

When  the  petition  chan^ng  the  negligeaoe 
is  sufficient,  and  the  evidence  tends  to  profe 
the  allegations  thereof,  the  question  of  negli- 
gence is  to  be  left  to  the  jury. 

Thurber  v.  Harlem  Bridge,  M,  db  F.  R  Oo, 
60  N.  Y.  826;  Siouz  Citg  db  P.  R  Oo.  v.  Stout, 
Wasfangton  dt  Q.  R.  Co.  v.  Gladmon,  Ra^sk 
Y.  Lloyd,  and  Burger  v.  Miseouri  P.  R  Co. 
supra;  Milwaukee  Nat.  BankY.  City  Bank,  lOS 
U.  S.  668,  26  L.  ed.  417;  Marietta  dbO.ROo. 
Y.  Pickdey,  24  Ohio  St.  664. 

Where  the  statute  declares  the  obstmclimi 
of  a  street  crossing  by  railroad  cars  or  trains 
for  more  than  a  deteiminate  period  anlawfnl, 
and  requires  the  same  to  be  opened  after  that 
period:  and  declares  any  obstruction  of  a  street 
or  crossing  a  nxdsance, — ^It  is  within  the  design 
of  such  statutes  to  reaulre  the  railroad  company 
to  observe  certain  rules  of  care  and  precautioQ 
to  provide  sgainst  iniuries  to  the  public  or  any 
member  thereof;  and  for  the  omission  to  ob- 
serve such  r^ulations  of  the  law  any  penon 
injured  thereby  may  recover. 

Hayes  v.  Michigan  0.  R.  Co.  til  U.  8.  289. 
28  L.  ed.  416;  Taylvr  v.  Lake  Share  db  M.  S. 
R  Co.  45  Mich.  74,  40  Am.  Rep.  457;  Eatam 
Y.  Fitchburg  R.  Co.  129  Masa.  864;  Barnes  y. 
Ward,  9  0.  B.  892;  State  v.  Morrie  dt  R  R 
Oo.  26  N.  J.  L.  487;  Continental  Imp.  Co.  v. 
Stead,  96  U.  8.  161,  24  L.  ed.  408;  Beieieod  v. 
New  York  0.  R  Co.  40  N.  T  9;  Black  v. 
Burlington,  0.  R  db  M.  R.  Oo.  88  Iowa.  515; 
Pittsburg,  Ft.  W.  db  0.  R  Co.  v.  Maurer,  21 
Ohio  St  421;  Robinson  v.  Western  P.  R  Co. 
48  Gal.  409. 

A  general  allegation  of  negligenoe  withoat 
stating  the  particulars  is  sufficient  as  against  s 
general  demurrer,  and  is  equivalent  to  what- 
ever degree  of  negligence  is  necessary  to  soar 
tain  the  pleading. 

Harper  v.  Norfotkdt  W.ROo.9^ Fed. Bep. 
102;  Davis  v.  Ouarnieri,  45  Ohio  St  470;  Solto% 
Y.  Western  R  Corp.  16  N.  Y.  444,  69  Am. 
Dec.  628;  Rodtfonl,  R  L  db  SLL.RCo.r. 
PnUHps,  66  m.  661;  Angus  r.  Lee.  40  m. 
App.  804;  Atchison,  T.  dt  R  F.  R  Oe.  y. 
OrNeil,  49  Ean.  867. 

The  allegation  of  the  age  of  a  child,  takea 
with  the  aaegation  of  want  of  capadly  lo  sip- 
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preciate  the  act  committed,  brinss  the  case 
Bquaiely  within  the  rule  announcedfin— 

Lynch  V.  Nurdin^  1 Q.  B.  29;  Bauck  t.  Uoud, 
81  Pa.  358,  72  Am.  Dec.  747;  Bell^antains  A 
I.  IL  Co,  V.  Snyder,  18  Ohio  St  400,  98  Am. 
I>ec.  175;  Sioux  City  A  P.  R.  Co.  v.  Stout,  84 
U.  8.  17  Wall.  657,  21 L.  ed.  745;  Washington 
dk  G.  B.  Co,  T.  Oladmon,  82  U.  8.  16  Wall. 
401.  21  L.  ed.  114;  Barriman  v.  PittOmrgh,  C. 
dtSt.  L.R.  Co.  45  Ohio  St.  11;  Cleveland  Boil- 
ing MiU  Co,  V.  Corrigan,  46  Ohio  St  288,  8 
L..  R  A.  385;  Burger  v.  Missouri  P.  R  Co,  112 
3Io.  238;  Patterson,  Railway  Accident  Law,  §§ 
71-73.  and  authorities  cited. 

It  is  uDDecessaiT  to  allege  the  duty  where  it 
follows  from  the  facts  alleged. 

Angus  Y,  Lee,  mipra;  Outf,  C.  d  S.  K  R  Co. 
T.  Washington,  49  Fed.  Kep.  349,  4  U.  8. 
App.  121;  Qurley  v.  Missouri  P.  R  Co,  93 
]VIo.  445;  SuUivan  y.  Missouri  P.  B,  Co,  97 
Mo.  118. 

The  matter  of  contributory  negligence  is 
one  of  defense  to  be  made  out  by  the  defend- 
ant. 

Street  B,  Co,  v.  NoUhenius,  40  Ohio  St.  876; 
JMnson  v.  Gary,  28  Ohio  St.  241;  Voss  t. 
Young,  10  Week-  L.  Bull.  292. 

Between  seven  and  fourteen  years  of  age 
children  are  prima  facie  incapable  of  exercis- 
ing judgmcDt  and  discretion,  but  evidence  is 
received  to  rebut  the  presumption  of  incapac- 
ity. 

1  Bishop,  Grim.  L.  §  868;  1  Whart  Grim. 
li.  §58;  Schmidt  v.  Milwaukee  A  St  P,  R  Co. 
23  Wis.  186,  99  Am.  Dec.  158. 

The  question  of  capacity  is  for  the  Jury,  and 
not  one  of  law  to  be  determiDed  by  the  court 

Washington  A  9,  R.  Co.  v.  Oladmon,  82  U. 
S.  15  Wall.  401,  21  L.  ed.  114;  1  Thomp.  Neg. 
452;  2  Thomp.  Neg.  1182;  Byrne  v.  New  York 
C.  db  H.  RRCo.9^^.  T.  620;  Bowling  v. 
JV«o  York  C.  A  H.  B.  B.  Co.  90  N.  Y.  671; 
a  Mara  v.  Hudson  Biter  B.  Co,  88  N.  Y.  445; 
M(ywrey  v.  Central  Cii/y  B.  Co,  51  N.  Y.  666; 
Thurher  v.  Harlem  Bridge,  M.  A  F.  B,  Co. 
60N.Y.836. 

A  child  is  not  guiltv  of  contributory  negli- 
gence if  he  exercises  that  degree  of  care  which, 
under  the  same  or  similar  circumstances, 
"would  be  reasonably  expected  from  one  of  his 
age  and  capacity;  and  where  the  petition  charg- 
ing the  negligence  is  sufficient,  and  the  en- 
dence  proves  its  allegations,  the  question  is 
properly  left  to  the  jury. 

Fenneyltania  R  Co,  v.  KeUy,  81  Pa.  872; 
Baveh  V.  Uoyd,  31  Pa.  858,  72  Am.  Dec.  747; 
Philadefphia  A  B.  R  Co.  v.  Spearen,  47  Pa. 
800.  86  Am.  Dec.  544;  Washington  A  0.  R 
Co.  V.  Gladmon.  supra;  Burger  v.  Missouri  P. 
R  Co.  112  Mo.  238;  Corcoran  v.  St.  Louis,  L  M. 
A  8,  R  Co.  ia5  Mo.  399;  Hudson  v.  Wabash 
Western  B.  Co.  101  Mo.  18;  Milwaukee  Nat. 
BankY.  City  Bank,  103  U.S.  668,  26  L.  ed. 
417. 

A  wrongdoer  is  responsible  for  the  damages 
caused  by  his  misconduct. 

Ehrgott  v.  New  York,  96  N.  Y.  264, 48  Am, 
Rep.  622. 

The  defendant  owed  a  public  duty  at  this 
crossing  that  was  almost  quasi  contractual 

The  provision  was  for  the   benefit  of  the 
public,  including  every  person  lawfully  using 
the  particular  h^hway. 
29  L.  R  A. 
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28  L.  ed.  414. 

Whether  the  train  could  be  moved  undei 
such  drcumstancea  without  some  notioe  is  a 
question  for  the  Jury. 

Ibid,;  Eaton  v.  FitehJburg  B.  Co.  189  Mus. 
364;  Philadelphia,  B,  A  W.  R  Co.  v.  Lemer,  118 
Pa.  414;  Burg^  y.  Missouri  P.  R  Co.  118  Mo. 
288. 

A  child  is  not  negligent  if  he  ezerdses  that 
degree  of  care  whi(£,  under  like  drcumstancea, 
would  reasonably  be  expected  of  one  of  his 
years  and  capacity. 

SpiUane  v.  Missouri  P.  R  Co.  HI  Mo.  566; 
Lynch  V.  Nurdin.  1  Q.  B.  29;  Clark  y.  Cham- 
bers,  L.  B.  8  Q.  B.  Div.  827;  Sioux  City  A  P. 
R  Co.  V.  &out,  84  U.  8.  17  WaU.  657,  81  L. 
ed.  745;  Baueh  v.  Lloyd,  81  Pa.  858,  78  Am. 
Dec.  747;  Burger  y.  Missouri  P,B,  Co.  118  Mo. 
238;  Harlan  v.  St.  Louis,  K.  C.AN.RCo.^ 
Mo.  480;  Mangan  v.  Atterton,  L.  R  1  Exch. 
239;  Huahes  v.  Macfle,  8  Horlat  A  0.  744;  4 
Am.  L.  Rev.  405. 

« 

Spear*  J.,  delivered  the  opinion  of  the 

court: 

1.  A  preliminary  question  is  made  with 
respect  to  the  action  of  the  circuit  court  in 
overruling  a  motion  to  reattach  certain  dep- 
ositions to  the  bill  of  exceptions.  It  is  re- 
cited in  the  bill  that  depositions  of  the  wit- 
nesses named  were  given  in  evidence,  and 
that  they  are  attached  marked  respectively 
ExhibiU  **  E"  and  "  F. "  Proof  was  heard  for 
and  against  the  claim  that  the  depositions 
were  ever  part  of  the  bill.  Giving  to  the 
testimony  a  construction  most  favorable  to  the 
plaintiff  in  error,  the  question,  reduced  to 
its  last  analysis,  is  whetker  a  paper  claimed 
to  be  the  identical  paper  given  In  evidence 
at  the  trial,  which  was  attached  to  the  bill 
of  exceptions  only  by  being  placed  between 
the  pasteboard  back  and  t£e  stenographer's 
report,  in  which  position  It  was  lield  with 
sufficient  tenacity  to  retain  its  place,  but 
which  paper  was  not  marked  or  identified 
as  an  exhibit  either  by  the  trial  Judge  or  the 
stenographer,  or  by  any  one,  can  be  treated 
as  a  part  of  the  bill.  We  think  it  cannot. 
The  circuit  court  did  not  err  in  overruling 
the  motion,  nor  in  refusing  to  pass  upon  the 
weight  of  the  evidence.  Mieks  v.  Birson,  19 
Ohio,  426;  Wells  v.  Martin,  1  Ohio  St.  886; 
Busby  V.  Finn,  Id.  409. 

2.  It  is  insisted  that  the  petition  fails  to 
state  a  cause  of  action,  and  that  the  trial 
court  therefore  erred  in  overruling  a  general 
demurrer  to  that  pleading.  The  criticisms 
are  that  there  is  no  averment  that  the  train 
was  unnecessarily  detained  on  the  crossing ; 
that  the  allegations  of  negligence  are  mere 
epithets,  and  not  a  statement  of  the  omission 
of  any  duty,  and  that  the  presumption  of  con- 
tributory negligence  arising  from  the  facts 
stated  is  not  overcome  by  proper  averments. 

Omitting  formal  parts,  the  petition  alleges 
in  substance  that  the  plaintiif  was  a  minor  of 
the  age  of  nine  years ;  that  defendant's  track 
through  the  village  of  Coldwater  intersects 
and  crosses  Main  street  at  grade ;  that  Main 
street  is  a  common  thoroughfare  and  high- 
way, the  principal  street  of  said  village,  and 
the  point  of  junction  of  both  a  public  highway 
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■ad  itreet  croisiDg*  neoessarily  much  used 
and  frequented  by  the  public.  On  June  5, 
1890,  the  defendant  did  negligently  and  un- 
lawfully, and  without  due  care  on  the  part 
of  the  Bervanta  of  said  defendant  in  charge 
thereof,  leave  a  long  train  of  freight  can  at- 
tached to  a  locomotiTe,  standing  upon  and 
over,  obstructing  and  blocking  said  crossing 
for  a  period  of  more  than  five  minutes,  with- 
out any  attention  to  said  crossing  or  the  con- 
sequence to  the  convenience  or  life  and  limb 
of  persons  having  occasion  to  pass  such  ob- 
struction. That  at  the  time  aforesaid,  dur- 
ing the  hour  of  noon  of  said  dav,  while  said 
train  was  so  unlawfully  standing  on  said 
crossing,  the  plaintiff,  a  child  of  tender  years 
and  immature  experience  and  Judgment,  was 
lawfully  passing  along  said  street  going  to 
apoint  beyond  said  crossing  on  Main  street. 
When,  arriving  at  said  crossing  and  in  full 
view  of  the  engineer's  position,  and  in  full 
view  of  any  servant  being  on  the  lookout  or 
keeping  watch  over  said  train,  he  found  said 
crossing  so  obstructed  and  blocked  by  said  de- 
fendant's train  that  after  remaining  at  said 
crossing  for  more  than  five  minutes,  and  re- 
ceiving no  warning,  plaintiff,  in  full  view 
of  the  engineer's  proper  position,  and  with- 
in the  knowledge  of  ordinary  prudence  of 
defendant's  servants,  attempted  to  pass  over 
and  cross  such  obstruction.  While  so  pass- 
ing over  said  cars  defendant's  servants,  with- 
out any  care  or  attention  to  said  crossing,  or 
the  consequence  to  any  one  attempting  to 
pass  such  unlawful  obstruction,  without  due 
care,  without  siirna],  without  notice,  with- 
out warning,  did*  then  and  tnere  imprudent- 
ly, carelessly,  n^ligently,  and  wrongfully 
start  said  cars  suddenly  and  violently  back- 
ward, whereby  said  plaintiff's  right  foot 
was  caught  between  the  couplings  of  two 
cars,  and  the  injury  followed. 

If  the  action  were  to  recover  the  penalty 
prescribed  by  section  4748,  Revised  Statutes, 
or  to  recover  damages  arising  to  any  person 
by  reason  alone  of  the  obstruction,  it  would 
be  necessary  to  aver  that  the  obstruction  was 
continued  unnecessarily,  for  that  condition 
is  incorporated  in  the  statute.  But  section 
6960,  Revised  Statutes,  which  provides  that 
''any  person  who  permits  any  car  or  locomo- 
tive of  which  he  has  charge  to  remain  upon 
or  within  80  feet  of  the  center  or  across  any 

f>ublic  road,  street,  or  alley  for  a  period 
onger  than  five  minutes  .  .  .  shall  be 
fined,"  etc.,  does  not  impose  the  requirement 
of  showing  that  the  cars  were  so  permitted 
to  remain  unnecessarilv,  and  the  language 
quoted  clearly  implies  the  duty  to  remove  the 
obstruction  after  the  lapse  of  five  minutes. 
Notice  of  this  statute  being  taken,  the  neg- 
lect of  duty  is  implied  from  the  statement  of 
the  fact  of  continued  obstruction.  So  con- 
strued, the  petition  makes  a  case  of  violation 
of  duty,  and  this,  with  the  averment  that 
the  act  was  negligently  done  and  the  farther 
allegation  that  the  starting  of  the  cars,  by 
which  the  injury,  was  immediately  caused, 
was  done  negligently,  without  warning  and 
wrongfully,  we  think  is  sufi^cient  charge  of 
negligence  as  against  a  general  demurrer. 
Tlie  general  rule  is  that  allegations  which 
adequately  state  the  facts  of  negligence  are 
29  L.  li.  A. 


suflScient  to  constitute  a  good  pleading.  Aa 
allegation  specifying  the  act,  the  doing  of 
which  caused  the  injury,  and  averring  gen- 
erally that  it  was  negligently  done,  states  a 
cause  of  action,  although  it  be  not  apparent 
from  the  complaint  how  the  injury  rrsnlted 
from  the  negligence  alleged.*  Boone,  Code 
PI.  8  174;  Bliss,  Code  PL  8  811a;  Maxwell, 
Code  PI.  261 ;  Gulf,  0.  A  8,  F.  R.  Co.  v. 
WaMnffton,  49  Fed.  Rep.  847,  4  U.  8.  App. 
121;  RusfitiiU  v.  Adami,  107  Ind.  475,  97 
Am.  Rep.  124.  Nor  are  the  two  negligent 
acts  independent  of  each  other.  Both  concor 
in  constituting  an  act  of  negligence,  via: 
the  negligent  starting  of  a  train  negligently 
and  unlawfully  obstructing  a  street  crossing 
Buyer  v.  Misaouri  P.  H  (h.  118  Mo.  238. 

^r  is  the  petition  faulty  in  that  it  does 
not  sufficiently  negative  the  presumption  of 
contributorv  negligence.    It  is  well  settled 
that  a  child  is  presumed  to  possess  tmlj  snch 
discretion  as  is  conunon  to  children  and  is 
therefore  held  only  to  the  exercise  of  suck 
care  as  is  reasonably  to  be  expected  from 
children  of  his  own  age  and  capaci^.    dtre- 
land  Rolling  MiU  Co,  v.  Corrigan^  46  Ohio 
St.  288,  8  L.  R.  A.  885.     The  law  as  to  per- 
sonal responsibility  of  a  child  for  hU  acts  is 
declared  by  Bishop,  in  his  work  upon  New 
Criminal  Law,  8th  ed.  section  368,  in  thf«e 
words:    ^ Since  in  reason  criminal  cspabil- 
ity  depends  on  the  understanding  rather  than 
the  age,  there  can  be  no  fixed  rule  of  an 
which  will  operate  justly  in  every  pojeible 
case.    But  an  Imperfect  rule  la  pncUcallj 
better  than  none.    Therefore,  at  the  common 
law,  a  child  under  seven  vears  is  condosiFelf 
presumed  incapable  of  cri  me.    Between  sstcb 
and  fourteen,  the  law  also  deems  the  child 
incapable,  but  only  prima  facie  so,  and  eri- 
dence  maj  be  received  to  show  a  criminal 
capacity."    The  rule  is  sustained  by  msoj 
autboritiea,  and  may  be  regarded  as  sn  a^ 
cepted  rule  of  criminal  law ;  and  it  would 
seem  that  the  principle  should  have  applica- 
tion to  a  case  of  neirligence.     Prof.  Thomp- 
son in  his  work  on  Negligenoe,  at  page  llSl, 
comments  as  f ol  1  ows :    "  Two  a  uestiona  sriK : 
1.  At  what  age  or  period  of  a  (Gild's  derelop- 
ment  shall  it  be  held  to  be  euijurii  tar  the 
purpose  of  cases  of  this  kind?    2.  Whether 
this  is  a  question  of  law  or  a  question  of 
fact.    Where  the  age  of  the  child  admits  of 
no  doubt  as  to  its  capacity  to  avoid  danger, 
the  court  will  decide  this  question  as  a  mat- 
ter of  law.    ...    If  there  is  any  donbt 
as  to  the  child  being  of  the  a^e  and  capacity 
that  in  law  con.<%titutes  one  euiJuriM,  it  ftaould 
be  submitted  to  the  jury  to  say  by  their  fer- 
dict  whether  he  is  so  or  not."    The  mle  it 
tersely  stated  by  Mr.  JuHice  Hunt,  in  Waih- 
ington  d  Q.  R  Oo,  v.  Oladmon,  82  U.  S.  U 
Wall.  408,  21  L.  ed.  116,  thus:    « The  can- 
tion  required  is  according  to  the  maturity 
and  rapacity  of  the  child,  and  this  is  to  te 
determined  in  each  case  by  the  ciieamstsDoei 
of  that  case. " 

Unless,  therefore,  it  can  be  held  ss  matter 
of  law  that  the  injured  person  had  the  ca- 
pacity to  foresee  and  javoid  danger,  negli- 
gence will  not  be  imputed  to  him.  And  is- 
asmuch  as  this  presumption  will  not  be  fifl- 
ited  upon  children  under  the  age  of  foorteen, 
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it  follows  that  the  averment  that  the  plain- 
tiff wu  a  boy  nine  yean  of  age,  and  that 
he  waa  of  immature  experience  and  judg- 
dcient  to  rebut  any  legal  preeump- 
itributory  negligence  from  other 
ring  in  the  petition.    Sharswood's 
485.  464;  Tol.  4.  20;   Baueh  y. 
'a.  858,  72  Am.  Dec.  747;  Jfagle 
V  ValUy  £  O?.  88  Pa.  85,  89.  82 
il8 ;  Ehodi$  T.  Georgia  R.  dt  Bkg, 
820 ;    Thurber  ▼.  Earlem  Bridge, 
I,  Oo,  60  N.  T.  826;  Daubing  v. 
7.  <ft  -ff.  iJ.  -BL  O?.  90  N.  Y.  670. 
dant*8  counsel  asked  the  court  to 
J  jury  that,  "if  you  find  in  this 
y  the  evidence,   that  defendant's 
iiB  occupied  Main  street  crossing 
iter,  Ohio,  for  a  period  exceeding 
itea,  and  more  than  the  statutorr 
nd  you  further  find  that  plaintiif, 
d  train  so  occupied  said  crossing, 
up  between  two  of  defendant's  cars 
xain,  he,  by  so  doing,  became  and 
^espasaer,  and  while  so  trespassing 
•idant  owed  him  no  duty  in  movinff 
1  from  such  crossing,  unless  you  fin3 
3  eTidence   that  defendant  and  its 
_  operating  the  train  knew  of  his  pres- 
ire,  "—which  was  refused, 
request  implies  that,  under  the  cir- 
ces  stated,  the  plaintilf  would,   as 
f  law,  be  a  trespasser  if  he  climbed 
-een  two  of  the  cars  while  attempting 
oyer.     We  think  this  a  question  of 
act  and  law.    The  evidence  tended 
_,  that  at  the  time  the  attempt  to  cross 
a  made  the  crossing  had  been  ob- 
.  for  more  than  five  minutes  to  the 
oe  of  travel  thereon,   which  act  of 
ed  obstruction,  if  proven,  was  a  vio- 
->f  law  and  made  the  company  itself 
sser.    Its  cars  were  where  tney  had  no 
'  be,  while,  if  the  boy  was  rightfully 
-I  crossing,  as  the  evidence  tended  to 
was,  he  was  where  he  had  a  right 
i  his  attempt  to  pass  the  obstruction 


bv  climbing  upon  the  cars  would  not  make 
him  a  trespasser.  It  was,  we  think,  for  the 
jury  to  say  whethar  he  was  a  trespasser  or 
not. 

Defendant's  counsel  also  requested  the 
court  to  charge  "that  if  a  public  highway 
is  completely  blocked  by  a  united  neiffht 
train,  attached  to  an  engine,  such  possession 
of  the  highway  by  the  train,  even  though 
such  possession  extends  bevond  the  statutory 
time,  is  notice  to  all  traveling  public,  chil- 
dren and  adults  alike,  of  the  presence  of  such 
train  at  such  place,  and  that  it  is  likely  to 
be  moved  at  any  time,  and  such  train  in  that 
condition  is  not  an  invitation  to  any  of  the 
traveling  public  to  pass  over  the  crossing  bv 
climbing  upon  or  over  such  train,  *^which 
was  refused. 

One  objection  to  this  request  is  that  it  ig- 
nores the  difPerenoe  between  the  responsibil- 
ity of  adults  and  children  already  adverted 
to.  Whether  or  not  the  presence  of  a  train 
upon  a  crossing  should  be  treated  as  notice 
to  a  child  nine  years  of  age  that  it  is  likely 
to  be  moved  at  any  time  depends  upon  the  de- 
gree of  intelligence  and  judgment  possessed 
by  the  child,  and  that,  as  we  have  already 
found,  is  a  question  of  fact  for  the  jury. 
Besides  this,  it  might  be  argued  that  the 
train  would  naturally  furnish  temptation  to 
such  a  child,  when  desiring  to  pass,  to  take 
great  risk  in  doing  so,  and  that  trainmen, 
as  reasonable  men,  ought  to  anticipate  that 
children  would  exercise  only  the  discretion 
usual  among  diiidren,  and,  if  circumstances 
indicated  their  presence  at  the  crossing,  to 
take  reasonable  precautions  for  their  safety. 

The  charge  as  a  whole  was* excepted  to. 
We  think  it  correctly  presents  the  law,  and 
is  as  favorable  to  the  defendant  below  as  its 
counsel  could  well  ask. 

Other  questions  were  argued.  They  have 
all  been  considered,  but  we  do  not  find  any- 
thing in  the  record  which  would  warrant  a 
reversal  of  the  judgment. 

Affirmed. 


ABEAKSA8  SUPREME  COURT. 


iNK  OP  NEWPORT,  AppU, 

e. 
'     AllieE.  COOE^oiL 

(SO  Ark.  £88.) 

1.  A  ooBstltittlonal  provlsioii  on  tlie 
snbje«t  of  Ttmrnrf  mitot  bo  prosnmod 


to  lutye  boon  adopted  with  reference  to 
an  existing  custom  which  permitted  in- 
terest to  be  taken  in  advance. 

8.  TaJdnfif  interest  la  JMlvaaoe  on  a  neffo- 
tiable  note  at  the  biff  best  rate  aUo  wed  by  the  oon- 
stitutlon  Is  not  usury. 

8.  The  fket  that  a  nole  is  pajable 
twelve  months  after  its  date  does  not  take 


NoTa.^i>ito/tdn<M  <tf  taMng  interett  in  aOvante. 

*  I-  in  dteeotmts. 

a.  IngensraL 

b.  By  penone  other  than  bctrika, 

o.  On  Inetrumente  other  than  t)iQli  and  MfUe, 
n.  In  periodicai  paymenea. 
III.  For  what  length  of  iime'.ajaowed^ 

L  indlMounts. 

a.  JfifliofieniL 

It  most  be  mrarded  as  well  eetablJshed  that,  at 

'c'ut  00  short-ttme  paper.  Interest  may  be  taken  by 

^By  of  dlBooont  in  advance,  and  at  the  biffbest  rate 

»L.R.A. 


aUowed  by  law,  althooffh  this  does  In  reality 
make  tbe  interest  paid,  if  computed  on  tbe  amount 
actually  received  for  use  by  the  borrower,  exceed 
tbe  legal  rate  by  the  amount  of  the  interest  upon 
tbe  interest  for  tbe  time  of  the  debt. 

It  is  said  in  Bank  of  Burlington  v.  Durkee,  1  Yt. 
408:  **Tbe  taking  tbe  interest  in  advance  is,  in  one 
sense,  taking  excessive  interest,  because  it  gives  to 
the  plaintiffs  the  use  of  the  interest  thus  taken. 
But  this  is  scarcely  contended  to  create  usury,  it 
has  been  so  long  a  time  sanotlonad  by  judioiai  ad- 
Judicationa** 

*'It  seems  difficult  upon  pttoefple  to  sostaio  snob 
a  transaction,*^  says  the  ooact  In  Tbolen  ▼.  Duffy* 
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Abkahbas  Sdfrbicb  Coubt. 


It  oat  of  the  rale  which  permitB  the  hlphesc  rate 
of  lairf  ul  Interest  to  he  taken  In  advanoeu 

(Fehroary  28,  IBOOJ 

APPEAL  hy  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Woodruff  County  in 
favor  of  defendants  in  a  suit  brought  to  fore- 
•close  a  mortgage.    Beveraed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rose*  Hemingpnray  A  Rose*  J. 
W.  Stayton»  and  J.  M.  Stayton»  for  ap- 
pellant: 

The  rules  of  the  bank,  whereby  interest  is 
taken  in  advance  and  taking  interest  on  re- 
newals on  the  old  and  new  note  both,  for  the 
day  of  renewal,  and  also  calculating  interest 
for  a  day  as  one  three  hundred  and  sixtieth 

Eart  of  a  year,  etc.,  are  legal,  being  sanctioned 
y  universal  banking  usage. 
Lyon  V.  State  Bank,  1  Stew.  (Ala.)  442; 
Maine  Bank  v.  Butts,  9  Mass.  52;  Thornton  v. 
Bank  of  Washington,  28  U.  8.  8  Pet  86,  7  L. 
ed.  594;  Benner  v.  Bank  of  Columbia,  22  XJ.  8. 
9  Wheat.  581,  6  L.  ed.  166. 

Lending  is  done  upon  a  per  annum  basis, 
and  a  discount  for  a  year  would  therefore  be 
natural  and  legitimate,  and  could  raise  no  pre- 
•umption  of  a  corrupt  intent;  but  if  the  inter- 
est for  several  years  should  be  taken  out  in 


advance,  it  would  be  in  the  iiatare  of  ooa* 
pounding  interest,  and!migfat  imise  a  preaomp- 
tion  against  the  lender. 

Tyler,  Usury,  155;  1  Morse,  Banks  &  Bank- 
ing, §  50;  Perley,  Interest,  p.  22i;  Boozie, 
Banking,  g  77;  Uoyd  v.  WtttiamM,  2  W.  Bl 
798;  J^ricuUural  Bank  T.  BumU,  18  Pkk. 
586;  Manhattan  Oo,  v.  Osffood,  15  Johns.  163; 
Hetjs  Tork  Firemen  Ins.  Cb.  ▼.  Stwmm,  2  Cnw. 
664;  Utica  Ins.  Co,  v.  Bloo^ood,  4  Wend.  6S3; 
Bloomer  v.  Melnemey,  80  Hun,  201;  FUek^et 
V.  Barik  of  United  States,  21  U.  &  8  Wheat 
838,  5  L.  ed.  631;  Foufler  t.  Equitable  TruM 
Co,  141  U.  8.  899,  35  L.  ed.  790. 

The  taking  of  full  legal  interest  in  adTance 
on  a  loan  upon  note  and  mortgage,  for  one 
year,  is  not  usurious. 

Th<^n  V.  Duffy,  7  Kan.  405;  Bom  ▼.  Jfita- 
ford,  86  Neb.  148;  Brown  v.  Case  County  Bank, 
86  Iowa,  527;  Leonard  v.  Oxc,  10  Neb.  541; 
CdU  V.  Lockhart,  2  Ind.  631 ;  Englieih  r.  &Mek, 
84  Ind.  116,  7  Am.  Rep.  215;  Baeekus  v. 
Moreau,  7  Rob.  (La.)  589;  McQiU  ▼.  Wm,  5 
III.  21;  Goodrich  v.  Beynolde,  81  BL  491.  83 
Am.  Dec.  240;  Mitchdl  v.  I^man,  77  IlL  5^ 
Brown  v.  Scottish- American  Mortg.  Co.  110  III. 
236;  Boyt^.  Pawtueket  lntt.for  Batinos^lL 
890;  Telford  y.  Oarrets,  182  IlL  550;  MekielT, 
Beal  Estate  Bank,  4  Ark.  602;  I^ompstm  r. 


7  Kan.  40^  bat  It  adds:  **In  cases  where  note 
or  bill  is  firlven,  it  is  supported  by  such  an  over- 
whelming current  of  decision,  and  is  a  matter  of 
SDOh  universal  practice,  that  it  may  well  be  con- 
sidered as  engrrafted  upon  the  law  as  a  settled  rule.** 
In  this  case  it  is  held  that  it  is  lawful  to  take  inter- 
est in  advavoe  on  a  note  and  mortgage  given  for 
one  year. 

That  the  practice  of  discounting  by  taking  Inter- 
est in  advance  is  **sanctioned  by  the  courts,  rather 
from  necessity  than  upon  principle**  is  stated  in 
Wetmore  v.  Brlen,  8  Head,  728. 

That  discount  taken  in  advance  by  a  bank  is  not 
usurious  when  taken  at  the  rate  allowed  by  law.  is 
decided  in  Fleokner  v.  Bank  of  (Jnited  States,  81 U. 
&  8  Wheat.  888. 6  L.  ed.  881. 

Mr.  Justice  Story,  in  writing  the  opinion  of  the 
court  in  Fleckner  v.  Bank  of  United  States,  says: 
**If  a  transactioD  of  this  sort  is  to  be  deemed  usuri- 
ous, the  same  principle  must  apply  with  equal 
force  to  bank  discounts  generally,  for  the  practice 
is  believed  to  be  univeraal;  and  probably  few,  if 
any,  charters,  contain  an  express  provision  author, 
izing  in  terms  the  deduction  of  the  interest  m  ad 
vanoe  upon  making  loans  or.  discounts.  It  has 
always  been  supposed  that  an  authority  to  dis- 
count, or  make  discounts,  did,  from  the  very  force 
of  the  terms,  necessarily  include  an  authority  to 
take  the  interest  in  advance.  And  this  is  not  only 
the  settled  opinion  among  professional  and  com- 
mercial men,  but  stands  approved  by  the  soundest 
principles  of  legal  construction.  Indeed,  we  do 
not  know  in  what  other  sense  the  word  'discount*  is 
to  be  interpreted.  Even  In  England,  where  no 
statute  authorises  bankers  to  make  discounts,  it 
has  been  solemnly  adjudged  that  the  taking  of 
interest  in  advance  by  bankers,  upon  loans,  in 
the  ordinary  course  of  business.  Is  not  usurious.** 

In  Marvlne  v.  Hymers,  U  K.  Y.  223,  the  court, 
sustaining  this  practioe,  said:  ^  have  been  thus 
particular  in  collating  the  authorities,for  the  rea- 
son that  the  position  which  they  establish  is  at  vari- 
ance with  the  natural  reading  of  the  statute,  and 
because  the  practioe  refeired  to  seems  to  stand 
altogether  upon  ground  of  judicial  decision.  It 
does  not,  however,  in  my  opinion,  stand  less  firmly 
29L.R.  A. 


than  it  would  do  If  it  had  the  sanolion  of  legistaiiTS 
authority.** 

In  Agricultural  Bank  v.  Bisaell,  12  Flok.  5B8.  it  H 
said  in  respect  to  taking  Interest  In  advance:  ''We 
think  it  too  well  settled  by  a  Beriee  of  decieiocs. 
both  in  this  and  other  states,  to  be  now  qoestioncd, 
that  such  practice  is  not  a  violation  of  the  ttatcta 
and  does  not  render  the  contract  usarioos.** 

In  deciding  that  banks  are  not  exempt  from  a 
statute  against  usury  by  virtue  of  '"banking  prin- 
dplea,**  it  is  said  in  Maine  Bank  v.  Butts,  9  UnsL 
48,  that  this,  expression,  if  It  has  any  peculiar 
meaning,  is  an  authority  to  deduct  the  interest  as 
the  commencement  of  loans  or  to  make  loans  upoa 
discounts  instead  of  the  ordinary  forma  of  security 
for  an  accruing  interest,  but  that  Individuals  haTS 
a  like  authority,  although  tn  both  caFes  the  ooo- 
Btruction  is  a  relaxaUon  of  the  prohibition  of  a 
statute  against  usury,  and  allowa  a  rate  of  interest 
which  may  be  estimated  at  a  amall  extent  beyond  6 
per  cent  per  annum. 

That  merely  discounting  a  note  Is  not  Deoeasarily 
usury,  is  also  decided  in  Lyman  t.  Mone^  I  Pick. 
206,  note,  although  the  court  says  tt  might  be  evi- 
dence of  a  design  to  evade  the  statute. 

Charter  authority  of  abank/*to  receive  fOrdi^ 
counts  ...  at  a  rate  not  exceeding  6  per  oeol 
per  annum**  Is  sufficient  to  antiioriae  the  hank  oa 
discounting  a  note  to  retain  6  per  oeot  IntSRSt  oa 
the  face  of  the  note  as  discount.  Bank  of  Alex- 
andria V.  MandeviHe,  1  Granoh,  GL  C  fiBBL  In  tlili 
case  the  court  distinguishes  meroantOe  disooant 
from  cases  of  loan,  and  saya:  **I  eau  find  no  ease  in 
which  it  was  ever  made  a  question  whether,  m  a 
dear  mercantile  discount,  the  taking  tn  advanos 
by  way  of  discount  the  whole  Intersst^  upon  ths 
whole  sum,  for  the  whole  time  the  hill  has  to  nu, 
was  within  the  statute  of  uswr.** 

It  is  said  in  Manhattan  Oa  T.  Oigood,  18  Joboa 
162:  *^[t  cannot  be  questioned  that  ft  has  been  tbs 
uniform  practice  of  all  banking  fnatttntlona,  stnes 
their  establishment  to  exact  the  payment  of  in- 
terest in  advance;  and  it  would  be  an  alarmiof 
prindi^e  to  Introduce,  that  all  paper  thos  beid 
should  be  usurious  and  void.  The  law,  however, 
does  not  require  such  a  decision.   It  aapports  a 
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JZtel  BUaU  Bank,  6  Aik.  69;  Seed  y.  State 
Bank,  Id.  198;  Hogan  v.  Hendeif,  82  Ark.  414. 

There  must  be  an  intention  knowingly  to 
contract  for  and  to  take  usurious  interest,  for, 
if  neither  party  intends  it,  the  law  will  not  infer 
a  corrupt  agreement. 

Jordan  t.  MiieheU,  26  Ark.  260;  Moodtf  v. 
Edttkins,  Id.  195;  2ktnk  cf  United  SUOee  ▼. 
Waggoner,  84  U.  8.  9  Pet  878,  9  U  ed.  168. 

Jfr.  J*  W.  Hon/M  for  appellee, 

HuKheSt  t/. ,  dellTered  the  opinion  of  the 

court: 

The  question  in  this  case  is,  Does  the  tak< 
ing  in  advance  of  the  hifi:best  rate  of  interest 
allowed  by  the  constitution  upon  a  negotiable 
promissory  note,  payable  twelve  months  after 
Its  date,  constitute  usury?  The  provision  of 
the  constitution  upon  the  subject  of  usury  is 
(art.  19,  §  13)  :  **  All  contracts  for  a  greater 
rate  of  interest  than  10  per  centum  per  annum 
shall  be  void  as  to  principal  and  interest,  and 
the  general  assembly  shall  prohibit  the  same 
by  law,  but  when  no  rate  of  interest  is  agreed 
upon,  the  rate  shall  be  6  per  centum  per  an- 
num. "  The  Act  of  the  legislature  approved 
Febniary  9,  1875,  only  a  few  months  after  the 
adoption  of  the  constitution,  upon  the  sub- 
ject of  discounting  commercial  paper,  mort- 


gages, or  other  securities,  is  as  i^llowa :  "  It 
shall  be  lawful  for  all  parties  loaning  money 
in  this  state  to  reserve  or  discount  interest 
upon  any  commercial  paper,  mortgages,  or 
other  securities  at  any  rate  of  interest  agreed 
upon  by  the  parties,  said  rate  not  to  exceed 
10  per  cent  per  annum,  etc.  The  only  limi- 
tation in  this  act  is  upon  the  kind  of  paper, 
so  far  as  it  affects  the  case  at  bar,  and  that  is 
that  it  shall  be  commercial  paper.  In  VaM- 
berg  v.  Keaton,  51  Ark.  630,  4  L.  H.  A.  462, 
this  act  is  held  to  be  constitutional  When  the 
paper  discounted,  or  upon  which  interest  is 
reserved,  is  three-months  paper,  used  in  com- 
mercial transactions :  the  question  in  that  case 
having  arisen  upon,  and  necessarily  been  con- 
fined to,  three -months  paper.  The  act  of  the 
legislature  passed  soon  after  the  adoption  of 
the  constitution, — in  fact  at  the  first  session 
thereafter, —though  not  obligatorv  if  it  vio- 
lates the  constitution,  is  entitled  to  serious 
consideration  as  a  legislative  construction  of 
the  above  provision  of  the  constitution,  and. 
unless  it  is  clear  beyond  reasonable  doubt  that 
it  is  in  conflict  with  the  constitution,  it  is 
the  dutv  of  the  court  to  sustain  it.  It  is  said 
in  Vahlberg  v.  Keaton^  eupra,  in  reference  to 
the  constitutionality  of  the  above  statute, 
that  "  it  is  also  said  to  be  a  correct  rule  in 


different  and  more  salutary  prlnolple,  and  more 
ooDdudve  to  mercantile  convenlenoe,  by  allowing 
bankers  to  receive  interest  in  advance.**  This  case 
was  revencjd  on  other  ffiounds  in  8  Oow.  612,  15 
Am.  Dec  904. 

This  decUion  was  followed  in  Bank  of  Utioa  v. 
Phillips,  8  Wend.  406;  also  in  Utica  Ins.  Oa  v. 
Bloodsrood.  4  Wend.  6S8. 

Takioff  sixty-four  days*  discount  upon  a  slzty- 
day  note  is  held  lawful  in  Bank  of  United  States  v. 
Cnbb,  2  Cranch,  0.  C  299,  but  no  discussion  of  tbe 
question  is  made  in  the  case. 

The  same  decision,  without  discussion,  was  made 
Id  Union  Bank  v.  Gosler,  8  Cranch,  C.  C.  849; 
Thornton  v.  Bank  of  Washinirton,  28  U.  H.  8  Pet.  88, 
7  L.  ed.  6B4,  oitinir  also  the  unreported  case  of  Bank 
of  Washington  v.  EUot. 

The  custom  of  banks  at  Washington  in  former 
years  to  give  four  days  of  grace  Is  the  basis  of  these 
decisions. 

Such  deduction  of  discount  for  sixty-three  days 
on  a  sixty-day  note  was  held  valid  in  Bank  of 
Alexaodria  v.  MandevlUe,  1  Cranch,  a  G.  668. 

For  a  bank  to  take  interest  in  advance  in  dis- 
countiog  a  note,  is  also  held  lawful  In  Second  Nat. 
Bank  v.  Smoot,  2  MoArth.  871;  Lafayette  Bank  v. 
Findlay,  1  West.  L.  J.  88L 

That  taking  interest  in  advance  on  short  loans  in 
the  usual  and  ordinary  course  of  business  is  not 
usurious,  if  the  interest  reserved  does  not  exceed 
the  legal  rate,  is  declared  to  be  well  settled  in  Macv 
kenzie  v.  Fiannery.  00  Ga.  660. 

That  interest  may  lawfully  ,be  taken  in  advance  is 
soitled  law  in  Illinois.  Brown  v.  Scottish- Amerioan 
Mortg.  Co.  110X11. 285;  Hoyt  v.  Pawtucket  Inst,  for 
tSavlDgs,  no  111.890;  McGQl  v.  Ware.  6  HI.  21:  Mit- 
chell V.  Lyman,  77  HI.  625;  Fowler  v.  Equitable 
Trust  Go.  141  U.  &  884,86  L.  ed.  780;  Maxwell  v. 
Wmett,48Ill.App.664. 

It  is  also  held  in  Virginia  that  it  is  lawful  to  take 
interest  in  advance  upon  the  whole  amount  of  a 
note  discounted  at  a  bank.  Stribbling  v.  Bank  of 
the  Valley,  5  Rand.  (Vtu)^SL 

In  the  case  of  Crump  v.  Nicholas,  5  Leigh,  2SL.  the 
letralltyof  taking  interest  in  advance  by  way  of 
discount  is  also  sustained,  although  the  question 
was  as  to  the  validity  of  the  practice  of  a  bank  in 

29L.aA. 


receiving  double  interest  for  every  sixty-fourth 
day  on  a  renewal  of  notes. 

The  right  to  take  advance  interest  on  discounts 
is  also  sustained  in  Newell  v.  National  Bank,  12 
Bush,  67;  Tholen  v.  Duffy,  7  Kan.  406. 

So  the  legality  of  taking  Interest  in  advance  is 
sustained  in  Mate  Bank  v«  Oowan,  8  Leigh,  288,  al- 
though the  ohief  question  in  controversy  was  as  to 
the  right  to  assume  sixty  days  as  one  sixth  of  a 
year,  or  ninety  days  as  one  fourth  of  a  year. 

A  bill  was  discounted  at  the  rate  of  1  per  cent 
a  month  in  Planters*  Bank  v.  Bivlngsviile  Cotton 
Mfg.  Co.,11  Rich.  L.  877.  and  it  was  held  not  usurious, 
but  no  discussion  of  the  right  to  take  Interest  in 
advance  is  made,  but  the  question  was  whether 
or  not  the  exchange  on  the  bill  might  be  included. 

A  deduction  of  Interest  on  the  loan  of  the  face  of 
a  note  which  did  not  draw  interest  is  also  held 
valid  on  a  note  given  for  three  days,  in  Hawks  v. 
Weaver,  4A  Barb.  16L 

So,  deducting  in  advance  the  interest  for  one 
year  computed  at  the  lawful  rate  on  a  note  due  one 
year  after  date,  is  not  usurious.  Tucker  v.  Coffin, 
7  Tex.  Civ.  App.  415. 

Charter  authority  to  deal  in  "bullion,  gold  and 
silver  coin,  promissory  notes,  mortgages,  bills  of 
exchange,  public  stock,  or  any  collateral  security,** 
eta,  and  a  subMquent  statute  prescribing  at  what 
rate  the  bank  shall  discount  *'ali  Ixmds,  noUs^  and 
Mils,  payable,**  etc.,  will  sustain  the  discount  of 
bonds  running  for  twelve  months.  Beed  v.  State 
Bank,  5  Ark.  198. 

So,  statutory  authority  to  discount  or  loan  money 
is  held  to  include  authority  to  take  interest  in  ad- 
vance.   Haas  V.  Flint,  8  Blackf.  07. 

And  again,  in  Alabama,  charter  authority  to  take 
interest  at  a  certain  rate  is  held  equivalent  to  au- 
thority to  disooontat  tiiat  rate  and  to  permit  tak- 
ing the  interest  In  advance.  I^on  v.  State  Bank, 
1  Stew.  (Ala.)  442. 

The  right  to  take  interest  in  advance  is  also 
recognised  in  MoKiel  v.  Real  Bstate  Bank,  4  Ark. 
602;  Thompson  v.  Real  Bstate  Bank,  5  Ark.  60; 
Oameroa  v.  MerohanU  ft  Mfrs.  Bank,  87  Bfich.  240. 

Taking  interest  in  advance  has  been  so  common 
that  the  custom  has  undoubtedly  been  acquiesced 
in  without  objection  in  a  great  number  of  in^^ 
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coDBtltutional  interpretation,  to  coDBtrue  it, 
not  according  to  its  technical  meaning,  bat 
acoordinff  to  the  acceptation  of  thoae  who 
adopted  it.  ...  it  must  be  presumed 
that  it  was  framed  and  adopted  in  the  light 
and  understanding  of  prior  and  existing  laws, 
and  with  reference  to  them.  .  .  .  The 
Statute  of  12  Anne  provided,  in  substance, 
that  no  person  should  take,  directly  or  indi- 
rectly, for  loan  of  money,  etc. ,  interest  at  a 
higher  rate  than  6  per  cent  per  annum,  and 
that  all  contracts  whereby  there  was  reserved 
or  agreed  to  be  paid  interest  at  a  higher  rate 
Bhould  be  utterly  void.  The  question  came 
before  the  court  of  common  pleas  under  this 
statute,  and  Sir  William  Blackstone  'con- 
ceived that  interest  may  as  lawfully  be  re- 
ceived beforehand  for  forbearing,  as  after 
the  term  is  expired,  for  having  forborne.* 
Llavd  V.  Wmams,  8  W.  Bl.  792.^  And  this 
wis  followed  in  Auriol  v.  ITiamat,  8  T.  R. 
62;  Marth  v.  MartindcUe,  8  Bos.  &  P.  154; 
and  Floyer  y,  Edtoards,  1  Ck)wp.  112.  But 
"no  shift  will  enable  a  man  to  take  more  than 
legal  interest  upon  a  loan. "  Bo  it  is  settled 
in  our  state  that  it  is  not  usury,  under  our 
present  constitution,  to  take  interest  in  ad- 
Tance,  and  that  the  above  act  is  valid  "so  far 
as  it  relates  to  transactions  of  a  commercial 
kind  in  short-time  paper.*    It  is  said  in  the 


opinion  in  Vahlberg  v.  KMion  that,  '"al- 
though this  relaxation  of  the  prohibition 
against  usury  was  first  sanctioned  in  the 
transaction  of  banks  and  other  corporations 
authorized  to  make  discount,  a  distinction 
could  not  be  made  against  individnala,  and  it 
became  universal ;"  citing  8  Parsons,  Coal.  p. 
181 ;  Maine  Banky,  ButU,  9  Mass.  49;  JfonA 
V.  MartindaU,  iupra;  New  Tark  Foremen  Ine. 
Oo.  V.  Ely,  2  C!ow.  708;  OdU  ▼.  Loekkari,  2 
Ind.  631 ;  Parker  v.  Omteine,  2  GratL  373.  44 
Am.  Dec.  888.  In  (he  case  of  Va^ibgrg  ▼. 
KeaUm,  it  is  also  said  that  "the  claiUB 
of  the  constitution  is  no  broader  in  its  temu* 
and  seems  to  reach  no  further  in  its  porpoae 
than  the  Act  of  1888,  the  Act  of  Anne,  or  the 
acts  of  the  other  states,  upon  the  subject. 
The  framers  of  the  constitution  intended  only 
to  make  the  prohibition  against  usury,  as  it 
had  formerly  been  understood,  a  part  of  the 
organic  law,  and  not  leave  it  to  depend  on 
the  discretion  of  the  legislators,  or  the 
chances  of  party  ascendency.  Such  being 
the  purpose  of  the  constitution,  and  such  the 


placed  upon  the  similar  statutes.  This  con- 
clusion receives  support  in  the  fact  that  the 
legislature  meeting  very  soon  after  its  adop- 


stances.  AHhonffh  nsory  was  charged  In  Leonard 
V.  Ooz,  10  Neb.  641,  on  the  gronod  that  the  money 
was  not  received  upon  the  date  that  interest  began 
to  run,  the  court  says  no  question  was  made  re- 
specting the  payment  of  the  Interest  in  advance. 

The  taking  of  interest  in  advance  by  way  of  dts- 
oount,  if  it  could  be  held  to  constitute  usury,  was 
held  to  have  been  legalised  by  statute  in  Savings 
Bank  v.  Bates,  8  Conn.  UL 

In  some  cases,  banks  have  been  expressly  aothor- 
laedby  tkeir  charter  to  take  interest  in  advance. 
Bo  it  is  recited  in  McLean  v.  Lafayette  Bank,  8  Mc- 
Lean, 587,  that  the  charter  provision  was  that  the 
corporation  should  not  ^*take  more  than  7  per  cent 
per  annum  in  advance.** 

A  constitutional  prohibition  of  usury  does  not 
prevent  the  legislature  from  authorizing  interest 
to  be  taken  in  advance  on  commercial  paper  run* 
ntng  for  a  short  time.  Y ahlberg  v.  Keaton,  61  Ark. 
684, 4L.  B.  A.  4tt:  Baiid  v.  HiUwood,  61  Ark.  648. 

But  the  Miflsiflsippi  Code  of  1880,  allowing  interest 
only  upon  the  amount  of  money  actually  loaned, 
does  not  allow  it  to  be  retained  in  advance,  and  it  Is 
therefore  held  that  a  national  bank  in  that  state  Is 
subject  to  a  penalty,  under  IT.  8.  Bev.  Stat.,  1 6188, 
when  it  deducts  10  per  cent  interest  in  advance. 
Timberlake  v.  First  Nat.  Bank,  48  Fed.  Bep.  88L 

The  right  to  take  interest  in  advance  Is  expreesly 
given  to  national  banks  by  IT.  &  Bev.  Stat.,  I  6197, 
wblOb  ilzes  the  rate  atT  per  cent  in  cases  where  no 
rate  Is  flasd  by  the  laws  of  the  state,  territory,  or 
district  where  the  bank  Is  located,  but  providing 
that  such  banks  shall  not  take  greater  Interest  than 
the  local  laws  permit,  except  where  such  laws  fix 
a  dUterent  rate  for  the  state  banks  of  issue,  and 
then  such  rate  is  allowed  to  the  national  banks.  A 
considerable  number  of  decisions  have  been  ren- 
dered interprettaig  this  section,  but  they  are  not 
oited  here  except  so  far  as  they  touch  on  the  ques- 
tion  of  taking  Interest  In  advance.  In  many  of 
these  cases  interest  wasln  fact  taken  in  advance, 
but  the  right  to  do  so  was  not  questioned  and  the 
decisions  turn  on  other  questions,  such  as  the  rate 
of  intercsL 

Tsklnga  portion  of  the  interest  on  a  live  yean* 
note  in  advance  is  held  lawful  In  Pleroe  v.  Davey, 
29  L.R.  A. 


48  Neb.  46,  where  the  total  intenst  inelndin^  that 
taken  in  advance,  does  not  amount  to  more  thaa 
10  per  cent,  as  Neb.  Oomp.  Stat.,  chap.  44.  ft  1«  ex- 
preflsly  permits  Interest  not  exceeding  ID  per  cent 
to  be  taken  "^yearly,  or  for  any  shorter  period,  or 
in  advance,  if  so  expressly  agreed.**  In  tliis  oase 
less  than  8  per  cent  was  taken  in  advance  and 
notes  given  drew  Interest  at  7  per  oent^ 

Under  the  Nebraska  statutes  where  a  note  aa 
bonus  for  obtaining  a  loan  is  taken,  interest  for  the 
time  of  the  loan  cannot  be  added  to  the  note  in  de- 
termining whether  the  amount  exceeds  what  tbe 
statute  permits.  Tepoel  v.  Saunders  Oonnty  Nat^ 
Bank,  84  Neb.  816. 

Under  Minnesota  Laws  1019,  chap.  681, 1 8,  aHowtn* 
interest  in  advance  for  one  year  ata  rate  not  ex- 
ceeding 10  per  cent,  if  a  bonus  is  exacted  by  tbe 
lender  it  Is  to  be  deducted  as  of  the  date  wtaen  It  la 
payable  for  the  purpose  of  determining  whether 
the  borrower  is  charged  usury,  and  what  the  bor- 
rower receives  and  retains  is  to  be  taken  as  ih& 
basis  for  computation  If  the  bonus  Is  paid  at  the 
time  of  the  loaiL  Smith  v.  Parsons,  55  Mtam.  690. 
A  note'  for  $8,880  payable  one  year  from  date, 
given  in  renewal  of  a  note  for  98,000,  was  held 
usurious  under  a  statute  authoifstng  10  per  cent 
interest,  although  interest  could  be  lawfuDy  taken 
tn  advance.  First  Nat.  Bank  v.  Davis,  106  IB.  088L 
Two  Judges  dissented  from  this  decision  on  the 
ground  that  the  amount  of  tbe  note  was  no  mors 
than  might  have  been  realised  from  lawful  inter- 
est had  the  interest  for  one  year  been  paid  In  sd> 
vance. 

So,  under  a  statute  allowing  by  express  written 
agreement  a  rate  of  interest  not  exceeding  10  per 
cent,  a  note  with  interest  at  10  per  cent  dlaooonted 
by  deducting  10  per  cent  of  tbe  interest  to  aoorue  as 
well  as  of  the  prtndpal,  was  held  in  GaroUna  Sav. 
Bank  v.  Farrott,  80  S.  01 81,  to  be  usurious,  in  the 
absence  of  an  express  written  agreement  that  in- 
terest should  be  deducted  in  this  manner  from  tbe 
interest  as  well  as  from  the  prindpaL  In  this  case 
the  note  was  for  a  little  less  thaa  one  year,  and  the 
interest  upon  the  intscest  which  was  held  nsoiioas 
amounted  to  fULTB. 

Where  the  maker  of  a  note  and  mortgage  far 
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tlon,  dominated  by  the  purpose  that  ood- 
trolled  in  its  adoption,  ana  charged  with  the 
duty  of  carrying  it  into  effect,  enacted  the 
statute  referred  to.  *  We  haye  quoted  largely 
from  the  aboye  case  because  we  consider  it 
a  well-considered  and  sound  opinion,  Uirow- 
ing  much  light  upon  the  oueation  under  con- 
sideration here,  supporteo,  as  we  find  it  to 
be,  by  the  numerous  cases  referred  to  in  it. 
It  will  be  obeenred  that  the  opinion  is  con- 
fined to  "short-time  paper"  and  in  ** transac- 
tions of  a  commercial  kind."  The  opinion 
does  not  undertake  to  define  **  transactions  of 
a  commercial  kind  in  short-ti.ue  paper,"  be- 
cause it  was  unnecessary,  for  the  paper  was 
unquestionably  of  that  kind  in  that  case,  be- 
ing three- months  paper,— a  negotiable  prom- 
issory note. 

Tlie  statute  aboye  quoted  uses  the  term 
^commercial  paper,"  and  the  note  in  the  case 
at  bar  was  commercial  paper,—- a  negotiable 
promissory  note,  payable  in  twelye  months 
from  its  date,  for  ^,500;  and  the  interest, 
#250,  was  taken  out  in  adyance,  and  only 
#2,250  paid  to  the  borrower.  Now.  if  this 
transaction  was  not  usurious,  by  reason  of  the 
length  of  time  the  note,  out  of  which  the  in- 
terest was  taken  in  adyance,  had  to  run,  it 
was  not  usurious.    This  it  the  only  possible 


question  in  the  case.  In  the  following  i 
taking  interest  at  the  highest  legal  rate  in 
adyance,  on  six -months  paper,  was  held  not 
to  be  usurious,  yiz.  :  Vttcalns,  Co,  y.  BkKid- 
oood,  4  Wend.  652 ;  Bloomer  y.  Melnarney,  80 
Hun,  201.  In*the  following  cases  the  taking 
of  the  highest  legal  rate  of  interest  in  ad- 
yance on  one- year  paper  was  held  not  to  be 
usurious,  yls. :  OoU  y.  Lockhart,  tupra: 
MiiduU  y.  Lyman,  77  111.  525;  McOiU  y. 
Ware,  5  111.  21.  In  the  following  cases  the 
highest  legal  rate  of  interest  was  rcseryed  in 
adyance  on  paper  haying  from  twenty -three 
months  to  fiye  years  to  run,  and  this  is  held 
not  to  be  usurious,  yia. :  FUckner  y.  Bank 
of  United  Staiee,  21  U.  8.  8  Wheat.  839.  5  L. 
ed.  eSl  ;Bngli$hy.  Bmock,  84Ind.  116,  7  Am. 
Rep.  215  (semiannually  in  advanee  for  five 
years)  ;  Brown  y.  SeottUh- American  Mortg, 
Co.  110  111.  285  (semiannually  in  adyance  for 
flye  years) .  See  also  Hoyt  y.  Patotveket  I/tttt. 
Jot  Samnge,  Id.  890;  Bacchus  y.  Moreau,  7 
Rob.  (La.)  589  (semiannually  in  advance  for 
five  years).  In  MeOill  t.  Ware,  5111.  29,  the 
court,  after  reviewing  the  cases  in  Eneland 
and  America  upon  this  question,  said':  ^'I 
have  reviewed  these  decisions  to  show  that 
the  first  impression  of  the  courts  was,  that  it 
was  usurious  to  take  interest  in  advance,  as 


#flOOnnderaii  oral  agreement  to  pay  It  per  oent 
the  ftrst  year  and  9  per  oent  thereafter,  immedi- 
ately on  reoeivtDg  the  money  paid  back  $86  as  be 
was  required  to  do  by  tbe  lender,  and  afterwards 
paid  at  tbe  rate  of  9  per  oent  per  annum.  It  was 
held  that  tbe  oontraotdireetly  secured  thesam  of 
<8S,  for  nnlawf oi  interest.  Minot  v.  Sawyer,  8 
Allen,  78, 

Id  Bngland,  deduotkm  of  Interest  m  advance  Is 
also  upheld,  although  It  was  said  In  an  early  oaae 
to  be  unlawful. 

Thus,  that  It  woold  be  osuxloua  to  require  ad- 
vaooe  payment  of  iotereat  is  an  obtter  statement 
made  by  Popham,  J^  in  deciding  that  it  was  not 
usurious  to  make  tnterest  payable  semiannually. 
Barnes  v.  Worledge,  Koy,  41,  Telv.  ao,  and  Gro.  Jaa 
2S. 

filaokstone,  J*.,  said  la  Uoyd  v.  Williams,  S  W. 
Bl.  798:  '^Interest  may  as  lawfully  be  received  be- 
forehand for  forbearing,  as  after  tbe  term  Is  ex- 
pired, for  having  forborne.**  While  Ooold,  jr.,  was 
iDOlined  to  think  that  the  amount  of  the  original 
loan  was  only  that  which  was  retained  by  the  bor- 
rower. But  the  decision  In  this  case  did  not  turn 
on  the  light  to  take  interest  in  advance. 

In  Floyer  v.  Edwards,  Oowp.  112,  where  the  actual 
4leoision  was  that  a  bona  fide  sale  was  not  usurious, 
tbe  court  declared  that  bank  discount  taken  in  ad- 
vance is  not  usurious,  although  by  nioe  calculation 
it  Is  in  excess  of  the  legal  rata,  and  while  it  Is  said 
tbat  usage  will  not  protect  usury,  it  Is  admitted 
that  it  goes  a  great  way  to  explain  a  transaotion. 

The  legality  of  discount  by  taking  interest  in  ad- 
vanoe  Is  assumed  in  later  oases  In  which  other  ques- 
tions are  contested,  as,  for  instanoe,  the  eltect  of 
^ving  to  the  borrower  drafts  not  yet  due,  instead 
of  cash.  lladdoCk  y.Bammett,7T.  B.18A;  Ham- 
inet  y.  Tea,  1  Bcs.  *  P.  lU. 

K  Bv  psrsofM  oCksr  tIkNi  hcMilpa 

Individuals  as  well  as  banks  have  the  right  to 
take  interest  In  advance.  Yahlberg  v.  ESeaton,  61 
Ark.fiBi,4L.fi.A.4B8.  Itlssaldinthiaoaee:  **A1. 
though  tUs  relaxation  of  the  prohibition  against 
usury  was  fiat  sanotloned  la  the  transaotton  of 
S8X«.KA. 


banks  and  other  oorporations  authorised  to  make 
discount,  a  distinction  could  not  be  made  against 
Individuals  audit  became  universal.** 

The  right  of  a  private  individual  to  deduct  inter- 
est at  the  time  of  a  discount  on  discounting  com- 
mercial paper  is  sustained  in  Parker  v.  Ck>usln6,  $ 
Gratt  878, 44  Am.  Deo.  888. 

Taking  tatereet  m  advance,  by  an  Individual  as 
well  as  by  a  corporate  bank,  is  held  lawful  in  An- 
derson V.  Bchenck,  1 N.  Y.  Legal  Obs.  107. 

Taking  interest  In  advance  was  held  lawful  In  the 
case  of  a  loan  by  a  private  lndividual,.in  Oole  y« 
Lockhart,  £  Ind.  SSL 

The  taking  as  discount  on  a  note  of  interest  in 
advance  is  not  usury  whether  it  is  done  by  a  bank 
or  by  oorporations  or  other  persons  having  no 
banking  powers.  New  York  Firemen  Ins.  Oo. 
y.  Sturges,  2  Cow.  064;  New  York  Firemen  Ins.  Go. 
y.  Ely,  Id.  078;  Bank  of  Utica  v.  Wager,  Id.  712,  af- 
firmed in  8  Cow.  898;  Bank  of  Utica  v.8malley ,  2  Cow. 
770. 14  Am.  Dec  SBXk  International  Bank  v.  Brad- 
ley, 19  N.  Y.  246;  Marvlne  v.  Hymen,  U  N.  Y.  Stt. 

But,  on  the  other  hand,  a  Connecticut  case  de^ 
oides  that  a  charter  provision  that  a  corporatloa 
shall  not  be  authorised  to  diseomit  notes  or  exer- 
cise any  banking  privileges  Is  held  to  make  it  un- 
lawful for  the  company  to  take  a  note  for  a  loan 
and  receive  the  interest  thereon  in  advance.  Philip 
delphia  Loan  Oo.  v.  Towner,  18  Conn.  8tf .  This  de- 
dalon  is  based  on  the  theory  that.  **the  discounting 
of  notes  by  reoetving  the  Interest  In  advance  for 
the  time  they  havetomnbetaigoiieof  the  peculiar 
privileges  of  a  banking  company,**  such  privilege 
was  one  that  the  leglslatore  intended  this  company 
should  not  possess.     • 

Bo,  In  Ohio,  express  anthorltgr  by  statute  given  to 
banks  and  other  corporations  to  reserve  interest  in 
advanoe  was  regarded  in  the  case  of  Penn  Hut. 
Ins.  Co.  V.  Carpenter,  40  Ohio  St  MUas  furnishing 
a  strong  Implication  that  other  persons  were  not 
entitled  to  take  faiterest  in  this>ay. 

And  in  Metxger  v.  Wieehers  (Hamilton  Co.  Dist. 
Ct )  4  Gin.  W.  L.  B.  640,  a  note  given  to  an  individual 
lender  calling  for  8  per  oent  interest  on  Its  face 
amount  from  which  the  Interest,  was  deducted  m 
advance  was  held  usurious^ 
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eridenced  by  the  first  dieta  and  decisions; 
and,  also,  that  the  courts  very  early  decided 
it  was  not  usury,  under  the  Statutes  of  Henry 
VIII.,  and  have  followed  up  that  decision 
uniformly  down  to  this  period,  under  all  the 
English  and  American  statutes  Such  a  long 
course  of  uniform  decisions,  for  upwards  of 
two  hundred  years,  ought  to  settle  the  ques- 
tion, more  particularly  so  with  us,  as  those 
decisions  were  made  upon  statutes  precisely 
like  our  own,  as  to  the  mode  of  reserving  in- 
terest, and  which  were  known  before  its  pas- 
sage. .  .  .  If  the  question  were  now  new, 
and  the  business  of  the  country  not  so  deeply 
Involved  in  transactions  of  the  kind  before 
namad,  I  believe  it  would  be  differently 
ruled. "  The  note  discounted  in  that  case  had 
one  year  to  run,  and  interest  at  the  highest 
legal  rate  was  taken  out  in  advance,  and, 
yielding  to  authority,  the  court  held  that  it 
was  not  usury.  The  proof  in  the  case  at  bar 
tends  to  show  that  it  is  customary  in  the  vi- 
cinity where  this  note  was  executed  to  pay 
debts  in  the  fall  or  winter  season,  when  the 
proceeds  of  the  cotton  crop  can  be  realized  ; 
and  that  notes  for  the  payment  of  money  are 
made  in  reference  to  this,  for  convenience  of 
trade.  And  it  may  be  supposed  that  the  busi- 
ness of  the  country  is  largely  involved  by  rea- 


son of  this  custom,  which,  in  onr  judgment, 
ought  not  to  be  igpored  in  this  opinion.  Is 
FUckner  v.  Bank  of  United  SfaUg,  ituvra,  a 
note  to  the  bank,  dated  the  2Gth  of  March, 
1818,  payable  the  1st  of  March,  1820,  waft 
discounted  for  the  full  term  it  had  to  nm  by 
taking  out  or  reserving  in  advance  the  in- 
terest at  the  highest  legal  rate  allowed  by 
law,  and  it  was  held  that  this  was  not  usury. 
In  discussing  the  question,  Jvdge  Stoiy,  who 
deli  vered  the  opinion  of  the  court,  saidf :  *  If 
a  transaction  of  tiiis  sort  is  to  be  deemed 
I  usurious,  the  same  principle  must  applT  with 
tqual  force  to  bank  discounts  generally,  for 
the  practice  is  believed  to  be  universal. "  He 
also  said,  in  substance,  that  taking  intecesS 
in  advance  is  not  usury  in  bankers  or  others^ 
It  is  so  well  settled  that  we  deem  it  unneces- 
sary to  cite  the  numerous  ca.ses  to  show  that 
ft  is  the  consensus  of  judicial  opinion  that  it 
is  not  usury  for  a  bank  to  discount  com- 
mercial paper  in  the  usual  course  of  business 
by  taking  out  the  interest  in  advance,  at  the 
highest  legal  rate,  even  in  the  absence  of  a 
statute  allowing  it;  this  being  the  uniTersal 
custom,  which  has  grown  into  law,  and  in 
reference  to  which  the  provision  of  our  con- 
stitution upon  the  subject  of  usury  is  pre- 
sumed to  have  been  framed  and  adopted. 


o.  On  inetrumenU  other  than  hua  and  natea, 

A  mortffai;e  was  upheld  In  Rose  v.  Munford,  88 
Neb.  lis,  when  it  stipulated  for  interest  in  advance, 
but  the  case  turned  on  the  oonstruotlon  of  Neb. 
Comp.  Stat.,  cfaap.  44,  S 1,  which  expressly  author- 
izes interest  in  advance. 

A  bond  sriven  to  a  bank  in  renewal  of  previous 
oblifiratioDS  was  sustaiQed  in  Mairruder  v.  State 
Bank,  18  Ark.  9,  when  interest  was  added  to  the 
face  of  the  bond  as  part  of  the  pnnclpal. 

Taking  interest  In  advance  on  a  bond  and  mort- 
gnge  is  also  held  valid  in  Fowler  v.  Equitable  Trust 
Co.  141  U.  8. 384,  25  L.  ed.  788. 

So  on  bonds  it  was  held  lawful  to  take  interest 
In  advance  by  way  of  discount.  In  State  Bank  v. 
Hunter,  1  Dev.  L.  100;  Reed  v.  State  Bank,  6  Ark. 
198;  Maff ruder  v.  State  Bank,  supra,. 

Bee  the  next  division  as  to  periodical  payments. 

IL  In  periodicaJI  payments. 

Taking  Interest  annually  in  advance  on  a  note 
for  three  years  was  held  usurious  In  Penn  Mut. 
Ins.  Co,  V.  Carpenter,  40  Ohio  St.  280.  The  court 
eaid  that  express  authority  by  statute  In  that  state 
had  been  Kiven  to  banks  and  other  corporations  to 
reserve  interest  in  advance,  and  this  furnished  a 
strong  implication  that  it  was  denied  to  all  others. 

But  nearly  all  cases  have  upheld  payments  of  in- 
terest In  advance  when  interest  was  paid  periodi- 
cally. 

In  Illinois  making  annual  interest  on  a  note 
payable  sixty  days  previous  to  the  lapse  of  each 
year  does  not  make  the  note  usurious,  as  it  is  well 
settled  interest  maybe  lai^fully  made  payable  in 
advance.    Telford  v.  Oarrels,  182  lU.  660. 

Payment  of  interest  in  advance  or  semiannually 
is  declared  not  to  be  usurious,  in  EnfrUsh  v.  Smock, 
84 1 nd.  115,  7  Am.  Rep.  216.  In  that  case  such  inter- 
est 18  held  invaUd  in  case  of  bonds  issued  under  a 
statute  which  expressly  required  the  interest  to  be 
paid  at  the  end  of  the  year. 

A  stipulation  by  a  purchaser  of  property  who 
gives  his  note  therefor,  that  he  shall  have  the 
option  to  postpone  payment  of  the  note  for  five 
years  after  its  maturity  upon  paying  the  interest 
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upon  it  annually  In  advance,  is  not  usorfouB» 
ohus  V.  Moreau,  7  Rob.  (La.)  680L 

An  agreement  In  a  bond  and  mortgage  to  pay  fo- 
terest  semiannually  in  advance,  which  was  not 
intended  to  evade  the  statute  against  usury  tmd 
does  not  name  any  precise  sum.  is  held  valid,  bac 
the  court  raised  the  question  whether  or  not  the 
interest  should  be  computed  at  the  full  rate  as  if  it 
were  paid  at  the  end  of  the  t1me,or  the  interest  upoa 
the  in  terest  for  such  period  be  deducted.  The  court 
said  that  the  rule  in  regard  to  taking  interest  In  ad- 
vance grew  up  in  regard  to  commercial  paper,  and 
seems  never  to  have  been  raised  as  to  bonds  and 
mortgages,  and  adds:  '*So  the  courts  must  now 
make  a  rule.  And  the  rule  that  they  make  should 
be  in  harmony  with  that  which  has  been  made  al- 
ready.   Bloomer  v.  Molnerney,  80  Hun,  20L 

The  fact  that  Interest  Is  paid  half  yearly  in  ad- 
vance on  a  bond  and  mortgage  lb  held  not  to  make 
it  usurious,  in  floyt  v.  Bridgewater  Copper  MIn. 
Co.  6  K.  J.  Eq.  268,  affirmed  in  Bridgewater  Copper 
Min.  Co.  V.  Hoyt,  Id.  625.  In  this  case  the  chancel- 
lor said:  *^I  am  not  aware  that  this  question  btis 
ever  been  presented  to  our  courts;  and  I  have 
found  no  ease  in  which  the  distinct  question  has 
ever  been  decided.**  But  he  remarked  that  it  was 
held  in  New  York  and  Massachusetts  that  other 
persons  as  well  as  banks  might  take  interest  in  ad- 
vance on  discounting  a  note  in  their  usual  coune 
of  business,  ^'unless  the  time  it  has  to  run  Is  so  long 
as  to  afford  a  presumption  that  usury  was  in- 
tended.'* He  adds:  ""If  the  interest  for  the  whole 
time  these  bonds  had  to  ran  was  to  have  been  paid 
in  advance,  perhaps  the  court  might  consider  that 
the  parties  made  the  transaction  the  subject  or  oc- 
casion of  a  contract  between  them  for  the  loan  or 
forbearance  of  money  at  an  usurious  rate  oi  In- 
terest.** 

The  question  of  usury  In  respect  to  paj-menti  oa 
Interest  semiannually  or  at  other  period  less  than 
one  year  is  not  considered  here,  except  so  far  as 
payments  in  advance  are  concerned.  So  with  many 
other  questions  of  usury,  such  as  the  withdraw- 
ing of  the  principal  from  the  borrower  for  a  time 
after  the  date  from  which  be  begins  to  pay  Inter- 
est, or  the  giving  to  him  of  devneolated  money 
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There  are  nnmerotif  declsioQs  of  courts  of 
last  resort  in  other  states  of  the  Union  which, 
in  effect,  hold  that  there  is  no  distinction 
to  he  taken  between  discounting  paper  used 
In  commercial  transactions,  wliether  it  has  a 
lone  or  a  short  time  to  run.  In  the  early  cases 
in  England,  discounting  paper  in  aavance 
'was  held  to  be  usurious,  without  regard  to 
the  time  it  had  to  run ;  and  the  right  to  do  so 
^re,w  out  of  the  custom  of  banks  In  commer- 
cial transactions,  for  the  conyenience  of 
trade.  The  banks  confined  their  discounts 
to  paper  having  from  thirty  to  ninety,  and 
sometimes  one  hundred  and  twenty,  days  to 
run ;  but  It  seems  that  as  the  commercial 
transactions  became  more  extended  and  nu- 
merous, and  the  necessities  and  convenience 
of  different  localities  demanded,  the  custom 
widened  and  expanded  to  meet  the  growing 
and  ever-changing  conditions  of  commerce 
and  trade.  As  is  shown  by  many  decided 
cases  in  other  states,  the  custom  of  discount- 
ing commereial  paper  having  a  year,  and 
even  more,  to  run  was  clear Iv  recognized,  and 
Buch  transactions  were  held  not  to  be  usuri- 
ous, where  the  highest  legal  rate  of  interest 
ijvas  taken  in  advance,  before  the  adoption  of 
our  constitution.  As  our  constitution  was 
adopted  before  this  question  had  arisen  in 
our  state  or  in  this  court,  it  is  not  a  harsh 


presumption  that  the  provision  of  the  consti- 
tution above  quoted  was  framed  and  adopted 
in  reference  to  a  custom  well  established  ith 
other  states,  and  recognized  as  not  in  viola- 
tion of  laws  similar  to  our  own  upon  the  sub- 
ject of  usury.  It  must  be  understood  that 
the  legislature  thought  so  when  the  act  above 

a  noted  was  passed.  It  cannot  be  presumed 
lat  the  legislature  intended  to  override  the 
constitution.  It  is  easy  to  perceive  the  pol- 
icy that  mi^ht  have  controlled  the  legisla- 
ture in  passing  the  act  quoted.  Our  people 
were  an  agricultural  people  almost  exclu- 
sively. They  were  engaged  in  the  produc- 
tion chiefly  of  cotton,  the  great  staple  of  the 
south,  which  as  the  proof  shows,  is  marketed 
in  the  fall  and  winter  seasons;  and  the  v  were 
in  the  habit  of  making  their  obligations  to 
fall  due  at  a  time  of  the  year  wlien  they 
could  reaHze  upon  their  crops.  Their  gen- 
eral custom  was  to  make  their  notes  and 
obligations  for  the  payment  of  money  to 
become  due  in  the  fall  and  winter,  and  for 
the  additional  reason  that  it  is  more  conven- 
ient and  less  troublesome  to  the  borrower  to 
borrow  money  on  twelve  months'  time,  and 
pay  the  interest  in  advance,  than  to  borrow 
on  three  months'  time,  and  renew  every 
three  months  for  twelve  months,  and  have 
the  interest  taken  ^out  at  each  renewal   in 


whlob  Is  to  be  repaid  and  bear  interest  as  if  it  were 
worth  its  face  value. 

A  note  for  $600  inoIudinR  promise  to  pay  $16  in- 
terest every  thirty  days  in  advance  was  held  valid 
in  Reddish  v.  Watson,  6  Ohio.  610,  on  construction 
of  the  Ohio  Act  of  18S4,  which  was  said  not  to  pre- 
vent contracting  for  any  rate  of  in  terest.  But  th  Is 
case  was  overruled  in  Lafayette  Ben.  Soc.  v.  Lewis, 
7  Ohio,  80,  holding  that  a  contract  to  pay  more  than 
6  per  cent  per  annum  could  not  be  enforced  under 
tbat  statute. 

An  agreemeot  for  semiannual  interest  in  ad- 
Tanoe  on  a  bond  given  to  the  internal  Improve- 
ment commissioner  in  his  oflQclal  character  for 
money  borrowed,  is  held  usurious  in  Hogan  v. 
Henaley,  22  Ark.  41E,  on  the  ground  that  the  privl- 
lege  of  taking  advance  interest  has  been  uniformly 
<K>Dflned  to  bankers  and  those  dealing  in  bills  of 
exchange  or  promissory  notes  by  way  of  trade« 
while  it  is  the  commissioner's  duty  to  loan  the  pub- 
lic funds  and  it  was  not  contemplated  that  bonds 
taken  by  him  should  circulate  as  negotiable  instru- 
ments for  the  benefit  of  trade. 

m.  For  what  lenoth  of  time  aUowed, 

What  the  eif  eot  would  be  of  extending  the  time 
of  the  obligation  so  long  that  the  interest  that 
would  accrue  upon  it  would  equal  the  principal, 
and  then  attempting  to  take  the  interest  in  ad- 
vance, has  not  been  decided.  In  Pierce  v.  Davey, 
48  Neb.  45,  which  was  a  case  of  taking  part  of  the 
Interest  m  advance  on  a  Hve-year  note  it  is  said: 
**  Whether  the  doctrine  that  interest  maybe  paid  in 
advance  or  retained  from  the  amount  loaned 
would  be  held  to  cover  transactions  wherein  the 
amount  loaned  and  the  time  of  its  existence  would, 
by  the  application  of  such  rule,  and  allowing  the 
interest  to  be  paid  or  retained  in  advance,  at  the 
Inception  of  the  loan,  take  it  all,  or  so  near  it  as  to 
leave  very  little  for  the  party  borrowing,  we  need 
not  say.    Such  is  not  the  case  before  us.** 

But  in  Rose  v.  Munford,  36  Neb.  148,  It  was  held 
that  under  Neb.  Com  p.  Stat.,  chap.  44, 1 1,  allowing 
Interest  at  10  per  cent  "yearly,  or  for  any  shorter 
period,  or  in  advance,  if  so  expressly  agreed,**  the 
right  to  stipulate  for  interest  in  advance  does  not 
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depend  upon  the  time  the  loan  runs.  To  hold  that 
it  does  would  be  interpolating  words  into  the  stat- 
Dte.  Tn  this  case  a  mortgage  running  for  ten  years 
with  one  note  for  the  first  year's  interest  which 
itself  bore  10  percent  interest  from  date,  and  nine 
coupon  notes  each  for  10  per  cent  of  the  face  of 
the  mortgage,  one  of  them  due  each  year  there- 
after and  bearing  10  per  cent  interest  from  its  ma- 
turity, was  held  not  to  be  usurious,  although  it  is 
said  to  be  the  settled  law  of  the  state  that  no  in- 
terest would  be  allowed  on  such  coupons. 

So,  in  Fowler  v.  Equitable  Trust  Co.,  141 U.  8. 884, 
26  L.  ed.  78S,  the  opinion  of  the  court  by  JIfr.  Jus- 
tice  Harlan  said:  **Whether  tbat  doctrine  would 
apply  where  the  loan  was  for  such  period  that  the 
exaction  by  the  lender  of  interest  in  advance  would, 
at  the  outset,  absorb  so  mu(  h  of  the  principal  as 
to  leave  the  borrower  very  little  of  the  amount 
agreed  to  be  loaned  to  him.  we  need  not  say.  The 
present  case  does  not  require  any  expression  of 
opinion  upon  such  apomt,for  the  interest  reserved 
in  advance  on  the  loan  .  .  .  was  only  of  8  per 
cent  out  of  10  per  cent,  and  a  reservation  to  that 
extent,  it  would  seem,  is  protected  by  the  decisions 
of  the  state  court.** 

In  holding  that  it  is  legal  for  banks  to  deduct  the 
legal  Interest  from  the  face  of  a  note  or  bill  dis- 
counted,* the  court,  in  Newell  v.  National  Bank,  18 
Bush,  67,  says:  "This  practice  must  be  confined  to 
short-time  paper,  and  the  instrument  discounted 
or  upon  which  the  interest  is  taken  in  advance 
must  be  such  as  will  circulate  in  the  coarse  of  trade, 
or  such  as  by  statute  has  been  placed  upon  the  foot- 
ing of  that  character  of  paper.** 

In  State  Bank  v.  Hunter,  1  Dev.  L.  100,  holding 
discount  lawful  on  a  bond,  the  court  said:  *^he  rule 
extended  completely  shows  its  impropriety  by  pro- 
ducing a  result  perfectly  absurd,**  and  Instances  the 
case  of  a  note  for  sixteen  years  and  eight  months 
whloh  would  be  all  absorbed  in  discount  if  the  in- 
terest were  taken  in  advance,  but  the  court  held 
that  "an  exposition  legislative.  Judicial,  and  popu- 
lar has  been  given  to  the  law  which  the  court  is 
bound  to  respect.*' 

It  has  been  paid  that  taking  interest  in  advance  on 
paper  running  for  a  long  time  raises  a  presump- 
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advance.  It  may  reaaonably  be  supposed 
that  a  consideration  of  the  conTenienoe  and 
the  saying  of  trouble  to  the  borrower  by 
niaking  long-time  paper  and  paying  interest 
in  adyance,  and  the  lact  that  this  was  held 
in  other  states  pot  to  be  usurious,  under  laws 
similar  to  our  own  upon  the  subject  ol  us- 
ury, influenced  the  legislature  to  provide  that 
this  might  be  done  in  discounting  any  com- 
mercial paper.  Commercial  paper  is  defined 
to  be  ^  bills  of  exchange,  promissory  notes, 
bank  checks,  and  other  negotiable  instru- 
ments for  the  payment  of  money,  which,  by 
their  form  and  on  their  face  purport  to  be 
such  instruments  as  are  by  the  law  merchant 
recognized  as  falling  under  the  designation 
of  commercial  paper."  Black,  Law  Diet 
826,  Oommerciai  Paper.  The  note  in  this 
case  falls  within  this  definition,  and  within 
the  above  act  of  the  legislature. 

In  discussing  the  question  whether  it  is 
usurious  to  take  in  advance  the  highest  legal 
rate  of  interest  in  discounting  commercial 
paper,  Judge  Brewer  said.  In  Thoien  y.  Dujf^, 
1  Ean.  408:  **It  seems  diOicult  upon  prin- 
ciple to  sustain  such  a  transaction.  But  in 
cases  where  note  or  bill  is  given,  it  is  sup- 
ported by  such  an  overwhelming  current  of 
decision,  and  is  a  matter  of  such  universal 
practice,  that  it  may  well  be  considered  as 


engrafted  upon  the  law  as  a  settled  mlsL* 
And  he  added:  *  It  was  so  settled  before  the 
passage  of  our  interest  law ;  and  If  the  leg- 
islature had  intended  to  change  this  rale  of 
construction,  such  intention  would  have  beea 
plainly  expressed. "  The  same  mey  be  said 
substantiaUy  in  reference  to  the  cofltom  of 
discounting  negotiable  or  coDDunercial  paper 
having  one  year  to  run  by  taking  out  the 
highest  legal  rate  of  interest  in  advance,  as 
affected  by  our  constitution.  The  custom 
was  well  established  before  oar  present  con- 
stitution was  adopted.  It  will  be  observed 
that  some  of  the  cases  cited  in  V^Mberg  v. 
Eeatan  to  sustain  the  position  that  it  is  not 
usury  to  take  out  in  advance  the  highest  legal 
rate  of  interest  on  discounting  three  months' 

Saper  equally  sustain  the  position  that  it 
oes  not  constitute  usury  to  so  discount  com- 
mercial paper  having  six  months  or  a  year 
to  run.  The  only  question  decided  in  /Zuyaa 
y.  Seneley,  22  Ark.  418,  was  that  a  bond 
given  to  an  internal  improvement  commis- 
sioner, contracting  to  pay  interest  at  the 
rate  of  10  percent  semiannually  in  advance, 
was  not  negotiable  or  commercial  paper,  and 
that  the  agreement  was  usurious  and  yoid. 
This  was  the  question  in  that  case.  The  case 
at  bar  is  entirely  different,  for  there  can  be 
no  dispute  that  the  note  in  this  case  is  Be> 


Hon  of  nsury.  Thus,  where  a  right  to  redeem  from 
an  annuity  eztoted  on  making  a  paymmt  of  £4,068, 
St.,  8(L,  and  to  this  was  added  a  .cash  loan  of  £10ft, 
]Si.«  id.,  and  then  the  furtber  addition  of  £750,  as 
interest  for  three  yeats  on  £6,000,  and  in  connec- 
tion with  the  redemption  of  the  annuity  a  blU  for 
i^OOO,  due  in  three  years,  was  ffiven.  It  was  held 
usurioQS.  The  court  said:  **The  discount  of  such 
a  bin  as  thls»  not  coupled  with  the  transaction 
respecting  the  annuity,  would  have  been  almost 
BulBoient  to  have  afforded  a  presumption  of  usury; 
but  coupled  as  it  ii  with  the  redemption  of  this  an- 
nuity. It  is  impostible  to  wink  so  hard  as  not  to  see 
what  the  real  transaction  is.**  Marsh  v.  Martin- 
dale,  8 Bos.  ScT.lSL  It  will  be  obeeryed  that  like 
other  Bnglisb  cases  this  turns  on  the  corrupt  intent 
of  Uie  parties  which  in  some  of  the  American  cases 
Is  Immaterial,  although  often  Important  in  deter- 
mining whether  a  transaction  fslr  on  its  face  is 
reaUy  a  cover  for  usury. 

Most  of  the  cases  actually  decided  have  been  cases 
of  short-time  instruments. 

Thus,  thirty-day  notes  with  an  agreement  to  con- 
tinue the  discount  for  eigtheen  months  were  held 
lawfully  discounted  by  taking  the  interest  in  ad- 
Tance  in  Stribbllng  ▼.  Bank  of  the  Valley,  6  Band. 
(YaJiaS. 

While  notes  for  sixty  days  were  discounted  In 
Agricultural  Bank  t.  Bissell,  12  Pick.  686;  loterna- 
tional  Bank  y.  Bradley,  10  N.Y.  24S;  Grumpy.  Nioh- 
olas,  5  Leigh,  251;  State  Elank  v.  Cowao,  8  Leigh, 
S88;  Parker  v.  Cousins,  2  Oratt.  872, 44  Am.  Dec.  888; 
Bank  of  United  States  ▼.  Crabb.  2  Cranch,  G.  a  289; 
Union  Bank  ▼.  Oosler,  Id.  349;  Bank  of  Alexandria 
T.  Mandeville,  1  Cranch,  C  C.  662;  Thornton  ▼.  Bank 
of  Washington,  28  U.  &  8  Pet  88, 7  L.  ed.  fi04,-cit- 
Ing  also  the  unreported  case  of  Bank  of  Wash- 
ington T.  Bitot. 

The  notes  discounted  were  fer  ninety  days  in  Se- 
cond Nat.  Bank  v,  Smoot,  2  McArth.  871;  Dyon  ▼. 
State  Bank,  1  Stew.  (Ala.)  442;  Manrine  ▼.  Hymen, 
12  N.  T.228;  Manhattan  Co.  ▼.Osgood,  16 Johns.  188^ 
Bank  of  Utioa  ▼.  VhilUps,  8  Wend.  4DB;  New  fork 
Firemen  Ins.  Oo.  y.  IDy,  2  Cow.  178;  Bank  of  Utloa 
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▼.Wager,  Id.  712;  Bank  of  Utlcav.  8malley,Id.  770, 14 
Am.  Deo.  628. 

The  notes  were  for  three  months  In  Vahlberg  r. 
Eeaton,  61  Ark.  684.  4  L.  B.  A.  tfS;  Baird  ▼.  Mill- 
wood, 51  Ark.  648. 

A  bond  for  eighty-eight  days  was  disconoted  ta 
State  Bank  ▼.  Hunter,  1  Dev.  L.  100. 

The  note  was  for  four  months  in  New  York  Fire- 
men Ins.  Co.  ▼. Sturgee,  2 Cow. SSi; Newell  ▼.Na- 
tional Bank,  12  Bush,  67, 

The  note  was  for  six  months  In  the  case  of  Ctiea 
Ins.  Co.  ▼.  Bloodgood,  4  Wend.  668;  Haas  v.  Flinty 
8  Blackf .  67. 

On  a  note  for  one  year,  interest  in  advanoe  was 
held  lawful  in  Mitchell  v.  Lyman,  77  I1L5S5:  Cole  ▼• 
Lockbart,  2  Ind.  681;  Tucker  ▼.  Coi&n,  7  Tox.  €!▼. 
App.  415;  Maxwell  v.  Willett,  48  HI.  App.  564. 

A  note  and  mortgage  were  for  one  year  In  Tbolen 
▼.  Dulfy,  7  Kan.  405. 

A  bond  due  in  one  year,  gi^en  to  a  bank  as  a 
renewal  of  previous  obligations,  is  not  usurious 
because  the  year's  interest  is  added  to  the  fmce  of 
the  bond  as  part  of  the  principal,  where  the  bond  ta 
made  payable  without  Interest  until  after  maturity. 
Blagruder  ▼.  State  Bank,  18  Ark.  8. 

One  year*s  interest  was  deducted  In  advance  oo  a 
note  for  five  years,  in  the  case  of  MoOlll  ▼.  Ware, 
5  111.  21,  and  notes  received  for  the  Interest  of  the 
succeeding  years,  one  of  them  doe  at  the  beginning 
of  each  year. 

The  note  was  for  a  little  less  than  two  yean  In 
Fleckner  ▼.  Bank  of  United  States,  81 U.  8. 8  Wheat. 
888, 6  Lb  ed.  68L 

Notes  and  a  trust  deed  doe  In  flve  yeaa  w«ra 
given  in  Hoyt  ▼.  Pawtuoket  InsL  for  Savings.  110 
Bl.  800;  also  in  Brown  ▼.  Scotdsh-Amerloan  Mortg. 
Co.  110  ni.  286. 

On  bonds  and  mortgage  doe  ll^e  years  after  date 
interest  was  taken  In  advance  In  Fowler  ▼•  Bqolti^ 
bie  Trust  Co.  141 U.  8. 884, 86  L.  ed.  788. 

So,  the  loan  was  for  fl^e  yean  In  Tepoel  ▼•  Saun- 
ders County  Nat.  Bank,  24  Neb.  81A. 

The  case  of  Bakk  ov  Nawponr  ▼.  Cook  thns 
appean  to  be  oleariy  within  the  anthocttles. 
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ffotlable  pai)er  |!:oyerned  by  the  law  merchant. 
The  rule  laid  down  in  the  American  and 
English  caaea  is  that  there  must  be  a  corrupt 
agreement  by  some  device  or  shift  to  take  or 
reserve  a  greater  rate  of  interest  than  Is  al- 
lowed bylaw,  and  that  payment  or  receipt 
of  usurious  interest  is  prima  facie  evidence 
of  a  corrupt  agreement.  Ifew  York  Firemen 
Ins.  Co,  V.  Sly,  2  Cow.  678.  The  note  in 
this  case  was  drawn  by  the  appellee,  or,  at 
her  instance,  by  her  attomev,  payable  twelve 
months  after  date,  to  bear  interest  at  the  rate 
of  10  per  cent  per  annum,  after  maturity  only, 
an4  was  presented  to  the  bank  for  discount, 
and  was  discounted  by  the  bank,  for  her  con- 
venience, by  taking 'out  the  highest  leeal 
rate  of  interest  in  advance.  We  find  tnat 
there  is  no  evidence  of  a  corrupt  agreement 
In  this  case ;  that  the  transaction  was  in 
accord  with  a  custom  well  established  before 
OUT  constitution  was  adopted,  and  with  the 
act  of  the  legislature.  We  therefore  hold 
that  the  taking  or  reserving  of  the  highest 
legal  rate  of  interest  in  advance  on  negotia- 
ble paper  having  twelve  months  to  run  is  not 
usurious. 

The  decree  in  this  eaee  i$  rewreed,  and  the 
cause  is  remanded  to  the  circuit  court,  with 
directions  to  enter  a  decree  for  the  foreclosure 
of  the  mortgage. 

Battle,  </.,  dissenting: 

The  practice  of  discounting  bills  or  notes 
by  deducting  from  their  face  the  highest  rate 
of  interest  aflowed  by  law  for  the  whole  time 
which  must  expire  before  they  become  due 
Is  undoubtedly  usurious  in  the  strict  sense 
of  the  word ;  for  the  lender  receives  interest 
on  the  whole  amount  of  the  principal  for  the 
use  of  only  a  part.  **  But  this  practice, "  says 
Mr.  Parsons,  In  his  work  on  Contracts,  ''be- 
gan with  our  banks,  and  was  soon  so  firmly 
established  that  it  was  sanctioned  bv  the 
courts  almost  of  necessity."  It  was  allowed 
and  tolerated  by  the  courts  for  the  benefit  of 
trade,  and  was  confined  to  such  paper  as  will, 
and  usually  does,  circulate  in  the  course  of 
trade. 

In  Jfarsh  v.  MarHndale,  8  Bos.  &  P.  1S8, 
Zord  Alvanley  expressly  admits  this  to  be  the 
established  law  in  relation  to  the  negotiation 
of  bills  of  exchange  made  in  the  usual  course 
of  trade ;  but  he  held  the  transaction  in  that 
case  to  be  usurious,  principally  because  the 
bill  discounted  was  a  bill  at  three  years.  He 
says :  "The  Jury  were  impressed  with  a  no- 
tion that  a  bill  at  three  years  was  such  a  bill 
as  no  reputable  man  would  discount ;  though 
it  was  said  that  some  Bast  India  bills  of  two 
years*  date  had  been  discounted.  Indeed,  i>>rd 
CTiief  JttsHee  Evre  seems  to  have  thought  that 
the  length  of  the  date  of  a  bill  was  sufficient 
to  afford  a  presumption  that  the  discount  was 
intended  as  a  cover  for  a  loan.  And  if  we 
consider  the  effect  of  discounting  bills  at 
very  long  dates,  the  strength  of  this  presump- 
tion will  be  manifest,  for,  if  the  practice  be 
carried  to  a  great  length,  the  interest  will 
annihilate  the  principal.  ** 

After  a  short  nview  of  tha  Sngliih  cases 
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in  New  York  Firemen  Ine.  Oo.  ▼.  Ely,  2  Cow. 
708,  Mr.  Juetiee  Sutherland  said :  ''The  prin- 
clple  to  be  extracted  from  these  cases,  and 
from  a  varietv  of  others  which  might  be  cited 
in  confirmation  of  them,  I  hold  to  be  this: 
That  the  taking  of  interest  in  advance  is  al- 
lowed  for  the  benefit  of  trade,  although  by 
allowing  it  more  than  the  legal  rate  of  in- 
terest is  in  fact  taken ;  that,  being  for  the 
benefit  of  trade,  the  instrument  discounted, 
or  upon  which  the  interest  is  taken  in  ad- 
vance, must  be  such  as  will,  and  usually 
does,  circulate  or  pass  in  the  course  of  trade. 
It  must,  therefore,  be  a  negotiable  instru- 
ment, and  payable  at  no  very  distant  dav; 
for,  without  these  qualities,  it  will  not  cir- 
culate in  the  course  of  trade.  Under  these 
limitations  the  taking  of  interest  in  advance, 
either  by  a  bank,  or  incorporated  company 
without  banking  powers,  or  an  indivlaual, 
is  not  usurious." 

In  Vahlberg  v.  Keatan,  51  Ark.  541,  4  L. 
It  A.  462,  this  court  said :  *"  As  the  Ameri- 
can states  have  adopted  the  English  statute 
as  a  model,  so  the  American  courts  have 
adopted  the  construction  given  it  by  English 
courts.  So  we  find  the  statement  that  'the 
courts  uniformly  hold,  at  the  present  day, 
that  the  interest  for  ordinary  paper,  having 
the  usual  time  to  run,  such  as  is  the  custom 
of  banks,  may  be  taken  in  advance,  by  way 
of  discount,  and  not  subject  the  paper  to  the 
taint  of  usury. '  " 

It  is  obvious  that  the  right  to  take  interest 
in  advance  can  be  exercised  to  such  an  extent 
that  any  amount  of  excessive  interest  may  be 
collected,  and  our  usury  laws  will  cease  to 
be  a  protection  to  the  necessitous  borrower. 
Thus,  if  A  discounts  the  note  of  B  for  $2,- 
500,  payable  at  ten  years,  by  taking  10  per 
cent  per  annum  interest  in  advance  for  the 
whole  time  the  note  has  to  run,  he  would 
take  the  whole  of  the  $2,500,  and  B  would 
not  receive  a  dollar,  and  A  would  have  his 
note.  There  must  be  some  limit  to  the  right. 
Where  shall  it  bet  It  seems  to  me  it  should 
be  confined  within  the  limits  existing  when 
first  sanctioned  by  the  courts— that  Is  to  sav, 
to  such  short- time  paper  as  will,  and  usually 
does,  circulate  or  oass  in  the  course  of  trade, 
according  to  the  ibng-established  custom  of 
banks,  it  should  not  be  extended  further 
than  it  was  when  the  courts,  constrained  by 
the  necessities  of  trade,  first  sanctioned  it. 
In  speaking  of  it,  Mr.  Parsons  says :  **  There 
seems  .  .  .  to  be  a  strong  disposition  to 
limit  this  practice  to  short  paper,  or  at  least 
not  to  apprr  it  to  long  loans  or  discounts." 
3  Parsons,  Cont.  *181.  There  is  no  valid  rea- 
son for  extending  it  farther.  HeteeU  v.  No- 
tional  Bank,  12  Bush,  67.  We  should  keep 
within  the  limits  of  the  rule  established  by 
Vaha)ergT,  ReaUm^mipra.  See  iSmitA  v.  Pctr- 
eone,  55  Minn.  520. 

I  think  the  note  and  mortgage  in  question 
are  usurious  and  void. 

Riddiekt  J, ,  ooncun  with  me  in  this  opin- 
ion. 
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A  eity  ordinance  exMctUng  a  spedfled 
■um  as  rent  from  a  telegrrapb  oompany  for 
the  entry  upon  and  oooupatlon  of  the  streets 
with  its  poles  is  void  under  Laws  1886,  p.  08,  §  1, 
authorizing  oompanies  to  operate  telegraph  lines 
on  and  along  all  streets,  without  providiiig  for 
oompensation  to  the  cities. 

(May  20. 188Bu) 

A  PPEAL  by  plaintifr  from  a  }iiaginent  of 
xl  the  Circaft  Court  for  Lauderdale  County, 
to  favor  of  defendant  in  an  aciion  brought  to 
enforce  payment  of  a  tax.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mettra.  Cochran  &  Boaeman  for  appel- 
lant. 

Meura,   Mayes  &  Harris  for  appellee. 

Whitfield*  «/.,  delivered  the  opinion  of 
the  court : 

The  ground  upon  which  the  ordinance  of 
the  city  of  St.  Louis,  of  which  the  one 
in  this  case  is  said  to  be  a  copy,  is  placed 
In  8t.  Louii  V.  Western  V,  TeUg.  Co,,  148  U. 
S.  92.  87  L.  ed.  880,  and  149  U.  S.  465,  87 
L.  ed.  810,  is  that  the  city  of  St.  Louis  is 
the  absolute  owner  of  the  fee  in  its  streets, 
and  the  charter  powers  of  the  city  are  ''self- 
appointed.  "  It  IB  expressly  declared  that  St. 
liouis  occupies  ''a  unique  position."  ''It 
does  not,  like  most  cities,  derive  its  powers 
by  grant  from  the  legislature ;  but  it  framed 
its  own  charter  under  express  authority  from 
the  people  of  the  state,  given  in  the  constitu- 
tion." And  again  it  is  said :  ''This  charter 
is  an  organic  act, — so  defined  in  the  constitu- 
tion,—and  is  to  be  construed  as  organic  acts 
are  construed.  The  city  is,  in  a  very  just 
sense,  an  imperium  in  imperio.  Its  powers 
are  self-appointed,  and  the  reserved  control 
existing  in  the  general  assembly  does  not  take 
away  this  peculiar  feature  or  its  charter." 
Treating  the  city,  therefore,  as  the  absolute 
and  uncontrolled  proprietor  of  its  streets, 
rent,  which  is,  like  toll,  a  "demand  of  pro- 
prietorship," and  not  like  a  tax,  "a  demand 
of  sovereignty,"  was  declared  to  be  within 
the  power  of  the  city  to  exact.  Meridian  oc- 
cupies a  very  different  attitude  as  to  its 
streets  and  its  power  over  them.  All  the 
power  which  it  has  over  its  streets  is  derived 
from  the  legislature,  whose  power  over  them 
is  ''supreme  and  transcendent,"  to  use  Judge 

NOTB.— That  municipal  charges  for  poles  and 
wires  of  a  telegraph  company  placed  in  its  streets 
are  not  precluded  by  the  interstate  character  of 
the  business,  is  shown  by  Postal  Teleg.  Gable  Go.  v. 
Baltimore  (Md.)  94  L.  B.  A.  ML,  and  note.  The 
Maryland  case  was  af&rmed  by  the  Supreme  Court 
of  the  United  States  in  IM  U.  a  210,  80  L.  ed.  889. 
The  present  case  is  in  no  way  inconsistent  with  the 
doctrine  there  declared,  as  it  turns  on  the  relation 
of  the  municipality  to  state  authority. 
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Dillon's  language.  We  are  not  adriaed  by 
the  record  whether  the  fee  in  the  atreets  of 
Meridian  is  in  the  city,  or  whether  the  city 
has  a  mere  easement ;  but  it  is  not  denied  that 
the  power  of  the  city  to  deal  with  the  streets 
is  derived  wholly  from  a  charter  granted  by 
the  legislature,  and  hence,  of  course,  under 
legislative  control.  The  legislature,  by  the 
Act  of  1886  (Laws  1886,  p.  98),  §  1,  provided 
"that  any  telegraph  company,  chartered  by 
the  laws  of  this,  or  any  other  state  of  the 
United  States,  shall  upon  making  due  com- 
pensation, as  hereinafter  provided,  have  the 
right  to  construct,  maintain,  and  operate  tel- 
egraph lines  ...  on,  acroaa,  and  along 
all  .  .  .  streets,  .  .  ."  etc,  "pro- 
vided that  'there  shall  be  no  interference 
with  the  ordinary  use  of  such  streets, '  etc., 
or  with  'the  convenience  of  any  land  owner, 
more  than  may  be  unavoidable.'  "  The  fol- 
lowing sections  provide  for  oompensation  to 
turnpike  and  railroad  companies  and  private 
owners  for  the  use  and  occupation  of  their 
"ways,"  "structures,"  or  lands.  No  com- 
pensation was  provided  for  cities,  in  case 
their  streets  should  be  used ;  but  the  uae  and 
occupation  of  so  much  of  the  streets  of  cities 
as  may  be  reasonably  needed  for  the  construc- 
tion and  maintenance  of  telegraph  poles  and 
telegraph  lines  is  expressly  authorized,  with- 
out compensation  to  the  state  or  to  the  cit- 
ies,—municipal  subdivisions  of  the  state. 
Without  this  act  the  appellee  could  not 
have  entered  upon  the  streets  of  the  city  of 
Meridian  for  the  purpose  of  constructing  and 
maintaining  its  telegraph  lines ;  and  under  it, 
it  could  only  have  so  entered  and  oocapied 
its  streets,  with  its  poles,  by  virtue  of  the 
right  of  eminent  domain,  upon  due  compen- 
sation first  nukde,  had  not  Uie  terms  of  the 
act  clearly  shown  that  such  compensation 
was  dispensed  with.  Had  such  oompensa- 
tion been  required,  such  damages  awarded, 
in  such  exercise  of  the  delegated  right  of 
eminent  domain,  such  compensation  would 
have  been  made,  such  damages  awarded,  for 
the  use  and  oocupation  of  said  streets  by  said 
telegraph  company  with  its  poles,  wires,  etc 
And  it  is  this  identical  use  and  occupation 
for  which  the  city  seeks  here  to  recover  rent 
under  the  ordinance  in  question.  The  ordi- 
nance is  entitled  :  "An  ordinance  to  fix  the 
rent  charged  telegraph  .  .  .  com {^an led 
.  .  .  for  the  use  of  the  streets, "  etc.  It 
is  manifest  that  if  the  state,  having  "supreme 
and  transcendent"  power  over  the  streets  of 
Meridian,  granted  the  appellee  the  right  to 
80  use  and  occupy  the  streets  without  com- 
pensation to  the  state  or  the  city,  then  the 
cit3r  of  Meridian,  a  political,  municipal  sub- 
division of  the  stalie,  cannot,  by  ordinance, 
affect  the  license  thus  granted.  It  is  revo- 
cable at  the  pleasure  of  the  state,  but  not  of 
the  city,  unless  granted  such  power  by  the 
state,  80  far  as  affects  it. 

It  is  to  be  noted  that  this  is  not  a  tax.  The 
license  is  a  mere  permission  to  enter  the 
streets  of  the  city,  and  so  use  and  occupy 
them,  without  paying  the  damages  usually 
assessed  and  paid,  when  the  right  of  eminent 
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domain  is  used  for  oondemning  rights  of  way 
in  streets,  etc.  It  is  a  permisstVe  statute. 
'What  it  grants  is  a  mere  license,  revocable 
by  the  state.  148  U.  S.  102,  87  L.  ed.  384. 
It  was  not  intended  to  exempt  the  appellee 
from  the  ** ordinary  burdens  of  taxation.** 
But  this  is  not  a  tax,  and  the  scheme  for  the 
taxation  of  telegraph  companies  is  elsewhere 
fully  provided.  Code  1892.  §§  3880,  8885. 
And  this  scheme  is  directed  to  be  so  arranged 
that  ''each  municipality  shall  receive  its  just 
share  of  such  taxes,  proportionately  to  the 
amount  of  property  therein  situated." 

The  aet  conferring  the  charter  powers,  it 
will  be  noted,  was  passed  prior  to  the  Act  of 
1886,— April  9,  1874.  We  have  nothing  to 
do  with  the  wisdom  of  the  Act  of  1886,  doubt- 
less passed  at  the  instance  of  telefpraph  and 
telephone  companies,  but  under  its  provi- 
sions, feel  constrained  to  affirm  the  Judgment. 
See  Dill.  Mun.  Corp.  4th  ed.  §g  701  et  ieq.; 
J*eapU  V.  Eerr,  27  if.  Y.  188 ;  Meritoether  v. 
Oarrett,  102  U.  S.  472,  26  L.  ed.  197 ;  15  Am. 
&  Eng.  Encyclop.  Law,  p.  988,  and  authori- 
ties cited. 

We  are  not  to  be  understood  as  denylns  or 
restricting?  the  power  of  the  city  to  regulate 
the  use  of  its  streets  within  legal  limits.  See 
Elliott,  Roads  f&  Streets,  pp.  832,  888.  This 
is  not  an  ordinance  regulating  the  use  of  its 
wires  and  poles  by  the  company,  nor  the  use 
of  the  streets  by  the  company  in  the  occupa- 
tion of  them  by  poles,  but  one  exacting  a 
oertain  sum  as  rent,  pure  and  simple,  from 
the  company,  for  the  identical  entry  upon  and 
occupation  of  the  streets  by  the  company, 
with  its  poles,  which  it  was  authorized  by 
the  Act  of  1886  to  make,  without  compensa- 
tion to  the  state  or  city.  In  the  exercise  of  the 
right  of  eminent  domain.  The  act,  it  will 
be  observed,  provides  that  such  use  of  the 
streets  must  not  interfere  with  their  ordinary 
use  as  such.  In  Clinton  v.  Cedar  Rapids  db 
M,  jS.  jS.  6(>.,  24  Iowa,  469,  Dillon,  Ch.  J., 
speaking  for  the  court,  says :  ''By  virtue  of 
these  charter  provisions,  and  this  ownership 
of  the  fee,  the  citv  claims  that  it  has  the  ex- 
clusive control  of  the  streets,  and  therefore 
it  may  consent  to  or  prohibit,  as  by  its  com- 
mon council  it  shall  deem  best  for  the  pub- 
lic interest,  the  use  of  its  streets  for  railway 
purposes,  and  that  the  courts  cannot  interfere 
with  or  control  the  decision  of  the  common 
council  respecting  this  matter,  whatever  that 
decision  may  be.  If  these  were  all  the  pro- 
visions of  the  law  applicable  to  this  subject, 
the  position  of  the  city  micht,  and,  I  think, 
would,  be  well  taken.  **  ^  then  proceeds  to 
notice  two  other  statutes  of  similar  purport 
with  our  Act  of  1886,  supra^  as  affecting  this 
question,  and  then,  at  page  478,  continues: 
''^But  it  is  a  mistake  to  suppose  that,  where 
the  fee  of  the  streets  is  in  the  city,  in  trust 
for  the  public,  the  citv  is  constitutionally 
and  necessarily  entitled  to  compensation,  the 
same  as  aprlvate  proprietor  holding  the  fee. 
.     .     .    Tlie  constitutional  provision  is  that 

f»rivat6  property  shall  not  be  taken  for  pub- 
ic use  without  Just  compensation  to  the 
owner.  .  .  .  The  streets  of  the  city  are 
not  the  private  property  of  the  corporation 
in  such  a  sense  that  the  legislature  cannot, 
so  far  as  regards  the  corporation,  authorize 
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the  same  to  be  used  for  anr  public  purpose 
for  which  it  may  see  fit,  unless  it  makes  com- 
pensation to  the  city  for  such  use. "  We  re- 
fer specially  to  the  entire  reasoning  In  this 
case.  Of  course,  the  use  of  the  streets  by  the 
telegraph  company  is  ''subject  to  all  reason- 
able police  and  other  regulations,**  in  Judgs 
Dillon's  lanffuage  in  another  part  of  this 
opinion;  and,  as  we  have  shown,  no  ques- 
tion of  taxation  Is  here  involved,  nor  any 
private  rights  of  any  "land  owner.**  The 
case  of  Dannaher  v.  SUUe^  8  Smedes  &  M. 
649,  though  not  referred  to  by  counsel,  has 
not  escaped  our  careful  attention.  We  are 
disposed  to  think  that  the  decision  in  that 
case  may  possibly  be  upheld  on  the  ground 
that,  as  urged  by  the  distinguished  counsel 
for  appellee,— the  late  Judge  William  Yer- 
ger, — the  charter  of  the  railroad  company 
expressly  stipulated  that  the  company  could 
not  make  its  road  "so  as  to  interfere  with 
the  passage  of  any  of  the  public  streets  of 
the  town  r  from  which  it  might  have  been 
argued,  as  he  did  argue,  that  the  tracks  could 
not  be  laid  In  the  streets  at  all,  so  far  as  the 
railroad's  charter  power  to  do  so  was  con- 
cerned. It  would  seem  that  the  court,  how- 
ever, went  rather  on  the  ground  that,  as 
stated  in  the  opinion,  ''the  Statute  of  1828 
reserved  to  the  legislature  the  ri^ht  to  dis- 
pose of  the  entire  two  sections  of  land  desig- 
nated by  the  commissioners  to  locate  the  seat 
of  government,  except  the  streets,  **  etc ,  and 
hence  that  "this  vested  the  title  to  the  streets 
in  the  corporation  of  the  city,  and  deprived , 
the  legislature  of  the  power  to  dispose  of 
them,  except  so  far  as  the  jus  publicum,  or 
the  right  of  eminent  domain,  might  author- 
ize it.^  If  the  decision  is  sound,— and  it 
must  be  remembered  that  Mr.  Justice  Thacher 
dissented,— it  is  only  on  the  first  ground. 
Otherwise  the  decision,  like  the  general  lan- 
guage of  the  opinion  of  the  majority  of  the 
court,  speakinff  through  Mr.  Justice  Clayton, 
is  justly  amenable  to  the  criticism  pronounced 
on  it  by  Judge  Dillon  in  the  second  volume 
(4th  ed.)  of  his  work  on  Municipal  Cor- 
porations (sec.  701,  notes,  p.  884),  where  he 
says :  "  A  different  view  has  been  sometimes 
taken.  Thus,  in  Donnahsr  v.  State,  8  Smedes 
&  M.  649,  the  court  decided  that,  where  the 
statute  under  which  a  city  was  laid  out  vested 
the  title  of  the  streets  in  the  city,  such  streets 
cannot  be  subjected  to  the  use  of  a  railroad 
without  the  consent  of  the  city,  unless  the 
damages  to  the  city  are  assessed  and  paid. 
In  other  words,  the  legislature  can  only  in- 
terfere with  the  use  of  the  streets  of  the  city 
by  its  exercise  of  the  right  of  eminent  do- 
main ;  and  if  it  exercise  this  right  it  must 
compensate  the  city.  But  this  conclusion 
seems  to  have  been  adopted  without  sufficient 
reflection,  and  is  undoubtedly  erroneous;** 
citiuff  authorities.  "The  ground  on  which 
the  city  of  Jackson  stands  was  given  to  the 
state  of  Mississippi  by  the  general  govern- 
ment, **  as  said  by  Judge  Terser  in  his  brief ; 
and  this  fact,  connected  with  the  "reserva- 
tion of  the  right  of  the  legislature  to  dispose 
of  the  entire  two  sections  of  land,  except  the 
streets,  **  etc. ,  hereinbefore  adverted  to  as  em- 
phasized by  the  court,  seems  to  have  con- 
fused Judge  Clayton,— at  least  to  have  left 
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him  with  rather  indifttlnct  conceptions  of 
the  power  of  the  legislature,  generally,  to 
deal  with  the  streets  of  a  city.  For  we  find 
him  saying  (page  680)  that  ''this  principle 
[of  compensation  being  made  for  private 
property  taken  for  public  use]  applies  as 
forcibly  to  the  streets,  in  this  Instance,  as 
to  private  property  in  other  cases;"  seem- 
ingly holding  that  the  streets  of  Jackson  are 
its  "  private  property, "  in  the  same  sense  that 
any  indivlduars  property  is  his  ** private 
property. "  And  the  case  immediately  cites 
Tuekahoe  Oanal  Oo,  v.  Twkahoe  db  J,  R.  R. 
Co.,  11  Leigh,  76,  86  Am.  Dec.  874,  which 
is  one  of  a  canal  company  against  a  railroad 
company;  both  private  (not  municipal)  cor- 
porations. And  a  more  eztraordinarv  thing 
still  is  the  announcement,  on  page  661,  that 
**at  present  we  are  strongly  Inclined  to  the 
belitt  thai  the  owners  of  lots  adjacent  to  the 


track  of  the  railroad  will  have  no  claim  to 
compensation,  because  they  have  no  right  of 
soil  in  the  streets,* — a  proposition  the  con- 
verse of  which  is  everywhere  now  established 
law.  We  are  not,  of  course,  saying  here 
anything  as  to  the  streets  of  Jackson,  but 
are  merely  putting  this  (km  of  Danndher  in 
its  only  solvable  light,  as  to  the  particular 
decision  therein  made,  if  in  that  iWbt  It  be 
solvable.  In  so  far  as  the  general  ranjf:uage 
of  the  opinion  of  the  court  In  that  case  con- 
flicts with  the  views  herein  announced,  it  ia^ 
as  said  by  Judge  Dillon,  "undoubtedly  er- 
roneous," and  is  to  that  extent  hereby  over- 
ruled. 
AffirfMd, 


Ron.   J, 
special  judge,  in  place 
during  the  time  this  case  was  decided. 


A.  P.  Caamball  presided,  as 
»  of  Woods*  •/. ,  sick. 


SOUTH  CAROLINA  SUPREME.  COURT. 


John  A.  ARMSTRONG,  AppU, 

T. 

Robert  AUSTIN. 


( A  a. 


.) 


!•  Failure  of  the  ollloer  to  index  a  mort- 
^a^e  is  not  Iktal  to  its  validity,  in  the  ab- 
sence of  any  statute  makinsr  the  indexinff  a  part 
of  the  recording. 

S.  A  mortg^a^e  eoTerlngf  both  real  ajid 
personal  property  was  properlgr  re- 
corded in  a  Ifen  and  mortgage  book,  under 
Rev.  Stat.  1872,  p.  422,  chap.  8S,  §  2,  requiring  a 
real-estate  mortgage  to  be  recorded  in  the  regis- 
ter's office,  without  specifying  in  what  book  the 
record  should  be  made. 

8*  Failnre  of  a  subscribing  witness  to  a 
mortg^afl^  to  si^^  the  aflldaTit  made  by 
him  does  not  invalidate  the  affidavit,  in  the  ab- 
sence of  a  statute  or  rule  of  court  requiring  such 
signing. 

4.  A  point  as  to  irarianoe  in  the  elerk*s 
sl£;natnre  to  the  certificate  of  record  and  to 
the  affidavit  attached  to  a  mortgage,  not  raised 
before  a  master  or  passed  upon  by  him  or  raised 
by  any  exception  to  his  report,  cannot  be  con- 
sidered by  the  court  in  passing  upon  such  report, 
fbr  the  purpose  of  invalidating  the  martgaga 

(September  a,  180SJ 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  for  Ker- 
shaw County  in  favor  of  defendant  in  an  ac- 
tion brought  to  foreclose  a  mortgage.  JBf- 
tened. 

The  master's  report  was  as  follows: 
''This  is  an  action  for  the  forecloeure  of  a 
mortgage  on  real  estate.  In  1871  John  Ooff 
and  others  gave  a  mortgage  of  the  real  estate 
in  question  to  the  plaintiff,  J.  A.  Armstrong. 
Subsequently  Ooff  sold  part  of  the  land  to 
the  defendant,  Robert  Austin.    The  defend- 

NoTB.— For  index  as  part  of  records,  see  also 
Dewey  v.  Sugg  (N.  GJ  U  K  B.  A.  808,  and  note. 
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ant,  Austin,  sets  up  the  plea— Fix8t»  that  he 
was  a  purchaser  without  notice  of  encom- 
brance  upon  the  land ;  that  the  mortirage 
was  not  recorded  in  the  book,  in  the  office 
of  the  reiicister  of  mesne  conveyances,  kept 
for  the  purpose  of  recording:  deeds  and  mort- 
gages, and  that  the  law  reouired  them  to  be 
80  recorded  in  separate  hooka.    By  reference 


to  the  mortgage  ft  will  be  seen  that  it  was 
recorded  in  Lien  and  Mortgage  Book  No.  8, 
paees  856  and  857.    Now,  I  can  find  nothing 


in  the  General  Statutes  of  this  state  in  force 
at  that  time  requiring  the  clerk  to  record 
mortgages  of  real  estate  in  a  book  separate 
from  mortgages  of  personal  property.  This 
mortgage  is  a  mixed  morts^age,  and,  by  refer- 
ence to  the  set  of  books  in  which  it  was  re- 
corded, it  will  be  seen  that  it  was  the  custom 
at  that  time  to  so  record  mixed  mortij^ages 
in  this  set  of  books.  So  1  hold  that  Robert 
Austin  had  constructiye  notice  of  the  mort- 
gage, and  bought  subject  to  it.  Another 
defense  raised  by  defendant's  attorney  is  that 
the  mortgage  was  not  properly  probated,  the 
affldayit  not  being  signed.  The  following 
is  a  copy  of  the  affidavit :  'South  Carolina, 
Kershaw  County.  Personally  appeared  Wm. 
M.  Shannon,  and  made  oath  that  he  saw  J. 
A.  Armstrong,  John  Ooff,  W.  W.  Ooff,  Samh 
Yates,  and  Margaret  Ooff  sign  and  seal  the 
within  lien  and  mortgage,  and  that  he,  with 
Arthur  P.  Linning,  witnessed  the  execution 
thereof.  Sworn  to  before  me,  this  18ih  day 
of  February,  A.  D.  1872.  C.  Shiver.  Qerk.* 
Under  the  head  of  'AffldaviU, '  in  1  Am.  A 
Eng.  Encyclop.  Law,  I  find  it  laid  down  that 
the  signing  of  an  affidavit  is  not  necessary 
unless  it  is  required  by  statute  that  the 
party  making  the  affidavit  sign  it  While  it 
Is  the  custom  in  this  state  for  affidavita  to  be 
signed,  I  can  find  no  statute  requiriniir  iL  So 
I  nold  that  the  probate  of  the  mortgage 
in  question  is  properly  executed.  The  case 
of  WooVM  y.  OranitetaU  Mfg.  Co..  28  &  C. 
882,  cited  by  defendant's  attorney,  does  not 
apply  here.  There  the  party  who  took  the 
dayiti  was  not  duly  qualified  to  take 
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an  affldaTlt  In  this  state.  In  the  ReTised 
Statatea  of  South  Carolina,  adopted  In  1872, 
under  the  chapter  on  *CUrk»  cf  Qmrt*  (seo. 
16),  the  clerk  is  invested  with  the  authority 
to  administer  oaths,  etc.  I  have  made  dill- 
gent  search  for  the  index  to  Book  8  of  Liens 
and  Mortgages,  but  cannot  find  it.  I  found 
the  index  to  Book  1  of  this  scriefl,  for  the 
year  1871,  and  also  the  index  from  1876  to 
the  end  of  the  series.  The  defendant  also  con- 
tends that  he  entered  into  an  agreement  with 
plaintifE  to  give  plaintiff  a  certain  amount 
of  cotton  in  satisfaction  of  his  mortgage,  and 
that  he  did  so  deliver  to  the  plaintiff  the 
cotton.  The  evidence  shows  that  Robert  Aus- 
tin did  glye  some  cotton  to  the  plaintiff, 
but  it  was  for  rent  of  the  land. 

**  Therefore  I  find  as  matter  of  fact :  (1) 
That  on  the  18th  day  of  February,  1872, 
John  Gofl  and  Wil  Ham  W.  Ooff  made  and  de- 
livered to  plaintiff  their  promissory  note  in 
writing,  and  thereby  promised  to  pay  to 
plaintiff  the  sum  of  152  ^  dollars  on  or  be- 
fore the  first  of  November,  1872,  and  if  not 
paid  at  maturity  then  to  bear  interest  at  2 
per  cent  per  month.  (2)  That  at  the  date  of 
Bsid  note,  and  as  collateral  for  the  payment 
of  said  note,  the  said  John  Ooff  and  W.  W. 
Ooff,  together  with  Barah  Tates  and  Margaret 
Ooff,  did  grant,  bargain,  sell,  and  release, 
by  way  of  mortgage,  to  the  said  plaintiff,  the 
land  described  In  the  complaint.  (8)  That 
said  mortgage  Was,  on  the  18th  day  of  Feb- 
ruary, 1872,  recorded  in  the  clerk's  office  for 
Kershaw  county,  in  Lien  and  Mortgage  Book 
No.  2,  pages  856  and  857.  (4)  That  there  is 
remaining  due  and  unpaid  upon  said  note  and 
mortgage  up  to  date  of  this  report  the  sum 
of  three  hundred  and  thirty-five  ^  dollars 
r$885.40).  (6)  That  part  of  the  mortgaged 
premises  were,  subsequent  to  the  date  and  re 
cording  of  said  mortgage,  sold  and  conyeyed 
by  the  said  John  Ooff,  W.  W.  Goff,  Sarah 
Tates,  and  Margaret  Ooff  to  the  defendant, 
who  is  now  in  possession  of  the  premises  de- 
scribed in  the  complaint.  (6)  That  the  de- 
fendant, Robert  Austin,  rented  the  land  in 
question  from  plaintiff,  and  paid  the  rent  in 
cotton  for  the  years  1885,  1886,  and  1887,  but 
refused  to  pay  rent  in  1^,  and  has  not  paid 
anv  since. 

''I  conclude  as  matter  of  law: 

*"  (1)  That  the  defendant,  Robert  Austin, 
had  constructive  notice  of  the  mortgage  of 
John  Ooff  and  others  to  J.  A.  Armstrong, 
and  bought  the  land  subject  to  said  mort- 
gage: 

^{2)  That  the  probate  of  the  mortgage  in 
question  is  sufficient,  and  that  it  was  not 
necessary  for  the  affidavit  to  haye  been  signed 
by  the  deponent ; 

"  (8)  That,  the  condition  of  the  mortgage 
having  been  broken,  the  property  should  be 
sold,  the  equity  of  redemption  barred,  and 
the  proceeds  of  sale  applied  to  the  payment 
of  the  mortgage  debt.^ 

To  this  report  the  following  exceptions 
were  filed : 

**  (1)  That  the  master  erred  in  holding  that 
Robert  Austin  rented  the  land  in  question 
from  plaintiff,  such  conclusion  being  irrele- 
yant  to  the  issue,  unwarranted  by  the  alle- 
gations of  the  complaint,  and  contrary  to  the 
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eyidenoe.  (2)  That  the  master  erred  la 
holding  that  Robert  Austin  had  constructive 
notice  of  the  mortgage  of  John  Ooff  and 
others  to  J.  A.  Armstrong,  and  bought  the 
land  subject  to  said  mortgage,  as  said  mort- 
gage was  recorded  in  an  improper  book,  and 
no  proof  was  adduced  to  show  that  said  mort- 
gage was  ever  indexed  as  required  by  law. 
(8)  That  the  master  erred  In  holding  that 
the  probate  of  the  mortgage  in  question  was 
sufficient,  and  that  it  was  not  necessary  for 
the  affldayit  to  have  been  signed  by  deponent, 
as  the  evidence  showed  that  there  was  no 
name  signed  to  said  affidavit,  and  there  was 
no  lurat  affixed  thereto,  in  that  there  was  no 
seal,  and  the  name  of  no  officer  authorized  by 
law  to  administer  olitbs,  and  that  said  affi- 
davit is  inherently  insufficient  in  itself.  (4) 
That  the  master  erred  in  his  third  conclusion 
of  law,  because  it  would  be  inconsistent  and 
illegal  if  one,  any,  or  all  of  the  exceptions 
in  the  premises  are  correct." 

After  hearing  argument  upon  the  excep- 
tions BsNBT,  J.,  delivered  the  following 
opinion : 

**  This  is  an  action  for  foreclosure  of  a  mort- 
gage on  real  estate,  the  cause  was  heard  by 
me  on  defendant's  exceptions  to  the  report  of 
the  master,  wherein  he  decided  in  favor  of  the 
plaintiff,  and  held  that  the  mortgage  should 
be  foreclosed,  and  the  property  sold.  The 
testimony  on  both  sides  is  meaner  and  unsat- 
isfactory, and  some  of  it  offered  by  the  plain- 
tiff was  inadmissible,  but  not  objected  to. 
The  complaint  alleges  that  on  18th  February, 
1872.  John  Ooff  and  William  W.  Ooff  made 
and  delivered  to  this  plaintiff  their  promis- 
sory note  for  $162. 10,  to  mature  1st  Novem- 
ber, 1872,  with  interest  at  2  per  centum  per 
month  after  maturity ;  that,  as  collateral  for 
the  payment  of  said  note,  the  said  John  and 
William  W.  Ooff,along  with  Sarah  Yates  and 
Margaret  Ooff,  mortgaged  to  the  plaintiff  the 
land  in  question,  some  200  acres ;  that  said 
mortgage  was  duly  proved  and  recorded,  the 
mortgage  and  the  recording  being  of  even 
date  with  the  note ;  that  two  payments  were 
made  on  said  note,  $45  on  12th  November, 
1872,  and  $100  on  0th  March,  1875 ;  'that  the 
mortgaged  premises  were,  subsequent  to  the 
date  and  recording  of  said  mortgage,  sold 
and  conveyed  by  tne  said  John  Ooff,  W.  W. 
Ooff,  Sarah  Yates,  and  Margaret  Ooff  to  the 
defendant,  who  is  now  in  ue  possession  of 
said  premises. '  Austin,  the  defendant,  ad- 
mits that  the  parties  named  above  sold  and 
conveyed  the  land  to  him,  or,  rather,  'a  part 
of  the  tract  of  land ;'  and  he  avers  'that  he 
was  a  purchaser  for  yaluable  consideration 
without  legal  notice  of  any  prior  encum- 
brance, the  proper  index  in  the  office  of  the 
register  of  mesne  conveyances  for  Kershaw 
county,  relating  to  real  estate,  not  showing 
that  any  mortgage  on  said  tract  of  land  had 
been  recorded  in  the  proper  books  of  said  of- 
fice. *  And  he  'therefore  denies  that  the  mort- 
gage set  forth  in  the  complaint  was  properly 
or  duly  recorded, '  and  'denies  that  he  had 
legal  notice  of  the  same. '  For  a  further  de- 
fense he  alleges  that  he  learned  of  plaintiff's 
claim  in  1885,  and  that  he  agreed  to  pay  him 
three  bales  of  cotton  to  satisfy  said  claim ; 
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and  that  he  did  pay  the  three  bales,  in  full 
aatisfaction  of  plaintiff's  claim,  paying  one 
bale  in  1885,  one  bale  in  1886,  and  one  in  1887. 
The  evidence  before  the  master  fails  to  show 
at  what  time,  or  on  what  terms,  the  defendant 
entered  into  possession;  but  the  complaint 
alleges  that  he  purchased  and  had  a  convey- 
ance from  the  makers  of  the  mortgage  'sub- 
sequent to  the  date  and  recording  of  said 
mortgage.'  The  plaintiff  in  his  testimony 
admits  the  payment  of  the  cotton,  but  says 
it  was  paid  him  as  rent.  If  such  be  the  case, 
no  evidence  is  adduced  to  show  when  the 
plaintiff  ceased  to  regard  the  defendant  as  a 

gurchaser  in  possession,  and  began  to  regard 
im  as  a  tenant.  He  says :  *I  never  received 
anything  from  him  myself  from  1871  to  1885. 
Mr.  McDowall  did  [his  agent].' 

^'My  view  of  the  case,  however,  makes  it 
unnecessary  to  clear  up  the  confusion  as  to 
this  payment  of  cotton,  or  to  decide  whether 
it  was  paid  as  rent  or  as  satisfaction  of  the 
plaintiff's  mortgage  claim.  The  plaintiff's 
allegation  that  the  land  was  sold  and  con- 
veyed to  the  defendant  subsequent  to  the  date 
and  recording  of  the  mortgage  leaves  only  one 
question  to  be  decided,  viz.  :  Was  the  de- 
fendant, Austin,  a  su'bse(}uent  purchaser  for 
valuable  consideration  without  notice?  In- 
deed, the  question  may  be  framed  more 
simply  still,  thus :  Was  the  defendant  a  sub- 
sequent purchaser  without  notice?  For  no 
issue  is  raised  as  to  the  consideration.  The 
master  held  that  the  defendant  must  be 
charged  with  constructive  notice.  From  this 
conclusion  of  law  I  am  compelled  to  dissent. 
The  mortgage  in  question  was  a  mixed  mort- 
gage,— a  Hen  and  a  mortgage, — embracing  a 
lien  on  crops,  a  lien  on  mules,  and  a  lien  on 
real  estate.  It  was  an  agricultural  lien,  a 
chattel  mortgage,  and  a  mortgage  of  real  es- 
tate, all  in  one.  It  was  executed  in  1872,  ac- 
cording to  the  evidence  and  the  pleadings, 
although  on  its  face  it  says  1871.  At  that 
time  the  law  with  reference  to  recording  re- 
quired that  a  book  of  a  certain  size  be  used, 
and  that  the  proof  must  be  recorded  with  the 
writing,  and  that  to  the  records  indexes 
should  be  prepared,  in  books  of  a  size  pre- 
scribed. 'The  law  also  required  that  convey- 
ances of  real  estate  should  be  recorded  in 
books  kept  for  that  purpose.  See  Rev.  Stat. 
18755  (chapter  on  Register;  Mesne  Convey anee) 
p.  188,  ^  5.  The  mortgage  shows  that  it  was 
filed  the  1.8th  of  February,  1873,  and  're- 
corded same  day  in  Lien  and  Mortgage  Book 
No.  2,  pages  856  and  857. '  The  report  of  the 
master  shows  that  there  was  no  index  to  this 
'Book  Ko.  3,'  while  there  was  to  *Book  No. 
1'  and  others.  There  is  no  evidence  that  it 
was  recorded  in  the  book  kept  for  the  record- 
ing of  conveyances  of  real  estate.  All  that 
is  shown  by  the  testimony  is  that  It  was  re- 
corded in  *Lien  and  Mortgage  Book  No.  3, ' 
to  which  there  was  no  index.  As  a  mortgage 
of  real  estate,  it  surely  should  have  been  re- 
corded in  the  book  kept  for  that  purpose. 
But  it  is  urged  that,  being  a  mixed  mortgage, 
it  was  proper  and  sufficient  to  record  it  in  the 
Lien  and  Mortgage  Book.  This  view  I  can- 
not assent  to.  It  is  held  that,  when  a  mort- 
gage includes  both  real  and  personal  prop- 
erty, it  should  be  recorded  both  as  a  mortgage 
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of  realty  and  a  chattel  mortgage.  See  20 
Am.  &  Eng.  Encyclop.  Law,  p.  558.  T\i% 
poRition  of  the  subsequent  purchaser  is  to  be 
considered.  When  he  contemplates  purchas- 
ing a  tract  of  land,  and  desires  to  be  informed 
as  to  prior  encumbrances,  does  the  law  re- 
quire him  to  look  in  the  books  of  record  of 
agricultural  liens  and  chattel  mortgages?  Is 
it  not  sufficient  that  he  inspect  the  records 
of  mortgages  or  conveyances  of  real  estate  in 
books  required  by  law  to  be  kept  for  that 
purpose?  It  must  be  great  injustice,  and  an 
undue  and  unauthorizra  stretching  of  the  law 
of  notice,  to  hold  that  the  defendant,  Austin^ 
is  to  be  charged  in  conscience  with  construct- 
ive notice  of  the  Armstrong  mortgage.  Had 
the  defendant  been  purchaser  of  one  of  the 
mules  covered  by  the  same  mortgage,  the  case 
might  be  different 

**In  addition  to  the  foregoing  ground,  the 
defendant  excepts  to  the  finding  of  the  master 
that  the  probate  of  the  mortgage  was  suffi- 
cient. This  exception  must  be  sustained,  and 
the  master's  report  overruled,  on  this  ground 
also.  Indorsed  on  the  mortga^  is  the  form 
of  an  affidavit  of  one  of  the  witnesses  to  the 
mortgage,  the  late  William  M.  Shannon, 
Esq. ,  but  it  is  not  signed  by  Mr.  Shannon. 
And  the  jurat  is  signed  only  'C.  Shiver, 
Clerk',  in  handwriting  entirely  different 
from  the  *C.  Shiver,  Clerk,'  which  follows 
the  indorsement  of  the  filing  and  recording. 
Yet  both  indorsements  bear  the  same  date,— 
18th  February,  1872.  Assuming  that  one  *€. 
Shiver'  was  clerk  of  the  court  at  that  time. 
it  is  assuming  too  much  to  say  that  the  *C. 
Shiver*  of  the  jurat  is  his  signature.  There 
is  no  proof  that  it  is  his  signature,  and  no 
evidence  as  to  which  of  the  two  signatures 
is  his.  Nor  does  it  appear  that  the  writer 
was  clerk  of  the  court,— simply  'Clerk  ;'  not 
even  'C.  C.  P.'  And  there  is  no  seal.  It 
may  be  that  the  signature  of  Mr.  Shannon 
is  not  necessary  to  make  the  affidavit  suffi- 
cient, as  seems  to  be  the  holding  of  the  su- 
preme court  in  Fuller  v.  MUftroon,  35  S.  C. 
881.  It  mav  be  that  the  failure  to  affix  the 
seal  to  the  signature  of  the  clerk  of  the  court 
would  not  prevent  due  probate.  It  may  be 
that  a  court  may  take  judicial  notice  of  the 
fact  that  in  1872  one  C.  Shiver  was  clerk  of 
the  court  for  Kershaw  county.  Still,  I  can- 
not hold  that  the  mortgage  in  question  was 
duly  and  sufficiently  probated  when  the  jurat 
is  signed  only  *C.  Shiver,  Clerk,  'without 
any  testimony  that  such  was  the  signature  of 
the  C.  Shiver  who  may  have  been  clerk  of  the 
court.  In  the  absence  of  the  signature  of  the 
affiant,  especially,  there  should  be  clear  proof 
that  the  affidavit  was  made  before  the  officer 
authorized  by  law  to  administer  oaths  and 
take  affidavits  in  such  cases.    There  is  no  such 

Sroof.  It  is  therefore  ordered,  adjudged,  and 
ecreed  that  the  report  of  the  master  herein 
be,  and  the  same  is  hereby,  overruled.  Or- 
dered, further,  that  the  complaint  be  dis- 
missed, with  costs  to  the  defendant." 

The  plaintiff  excepted  to  said  decree  on  the 
following  grounds  **  (1)  That  his  hcmor 
erred  in  homing  that  the  mortgage  of  plain- 
tiff was  not  properly  recorded,  and  was  not 
constructive  notice  to  the  defendant.  (8) 
That  his  honor  erred  In  holding  that  then  is 
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DO  eTidenoe  that  the  book  In  which  the  said  i 
mortgage  was  recorded  was  a  book  kept  for 
the  record  of  mortgages  of  real  estate.  (8) 
That  his  honor  erred  m  holding  that  the  said 
mortgage  was  not  properly  probated  for  pur- 
poses of  record.  (4)  That  his  honor  erred  in 
holding,  in  effect,  that  he  would  not  take 
Judicial  notice  that  C.  Shiver  was  clerk  of 
the  court  at  the  time  of  the  record  of  the  mort- 

§age,  and  in  holding  that  his  signature,  '0. 
hiver,  Olerk,  *  was  not  a  sufficient  attesta- 
tion of  the  affidavit.  (6)  That  his  honor 
erred  in  holding  that  there  was  no  evidence 
that  the  signature  to  the  affidavit  was  in  the 
handwriting  of  C.  Shiver,  the  clerk,  and  in 
partly  basing  his  decree  on  that  ground,  when 
no  such  question  was  made  before  the  mas- 
ter, or  in  the  defendant's  exceptions  to  the 
master's  report,  and  it  was  never  questioned 
before  the  master  that  the  signature  was  that 
of  C.  Shiver,  the  clerk  of  the  court  (6) 
That  his  honor  erred  in  overruling  the  mas- 
ter's report  and  dismissing  the  complaint. " 

Ifessrt.  J.  T.  Hay  and  W.  D.  Trimthain, 

for  appellant: 

A  failure  to  enter  on  the  index  does  not  af- 
fect the  recording. 

1  Jones,  Mortg.  §  558;  20  Am.  &  EDg. 
Bncydop.  Law,  p.  5o3. 

It  cannot  be  contended  that  Armstrong  can 
be  held  responsible  for  tlie  loss  of  any  part  of 
the  public  records;  and  because  the  index  was 
not  in  the  office  in  1894,  it  does  not  follow  that 
It  was  not  there  in  1872. 

20  Am.  &  Bag.  Encyclop.  Law,  p.  002. 

Weight  must  be  attributed  to  usage  as  to  the 
books  m  which  records  are  made. 

20  Am.  &  Eng.  Encyclop.  Law,  p.  560. 

The  statutory  duty  to  record  his  conveyance, 
which  is  imposed  upon  the  grantee  for  the 
benefit  of  subsequent  purchasers,  is  sufficiently 
discharged  when  the  grantee  has  duly  deposit- 
ed a  vfidid  instrument  for  record,  and  the 
grantee  must  be  protected  thereby,  even 
though  the  recorder  incorrectly  transcribes 
this  instrument  upon  the  records,  or  fails  to 
record  it  at  all. 

20  Am.  &  Eng.  Encyclop.  Law,  p.  678; 
Wade,  Notice,  g  162. 

No  question  having  been  made  before  the 
master  as  to  the  signature  of  C.  Shiver,  clerk, 
or  raised  by  an  exception,  his  honor,  the  cir- 
cuit judge,  could  not  entertain  such  objection 
when  made  before  hinu 

Oriffln  V.  Oriffln,  20  8.  C.  489. 

Mestn.  B.  B.  Clarke  and  J.  D.  Dmilap 
for  respondent. 

Melver*  CffL  J.,  delivered  the  opinion  of 
the  court: 

The  only  question  presented  by  this  appeal 
la  whether  the  mortgage  sought  to  be  fore- 
closed in  this  action  was  dulv  recorded  so 
as  to  affect  the  defendant,  a  subsequent  pur- 
chaser of  the  mortgaged  premises,  with  con- 
structive notice  of  said  mortgage.  In  the 
complaint  it  is  alleged  "that  said  mortgage 
was  duly  proved,  and  on  the  18th  day  of  Feb- 
ruary, A.  D.  1872,  recorded  in  the  clerk's 
office  for  Kershaw  county,  in  the  Mortgage 
Book  No.  2,  pages  856  and  867."  To  this 
allegation  the  defendant  in  his  answer  re- 
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sponded  as  follows:  "This  defendant  avers 
that  he  was  a  purchaser  of  a  part  of  the  said 
tract  of  land  for  a  valuable  consideration, 
without  legal  notice  of  any  prior  encum- 
brance on  same,  the  proper  index  in  the  office 
of  the  register  of  mesne  conveyances  for 
Kershaw  county  relating  to  real  estate  not 
showing  that  any  mortgage  on  said  tract  of 
land  had  been  recorded  in  the  proper  books 
of  said  office.  The  defendant,  therefore, 
denies  that  the  mortgage  set  forth  in  the  com- 
plaint was  properly  or  duly  recorded  in  the 
office  of  the  clerk  for  Kershaw  county,  and 
that  he  had  legal  notice  of  the  same.  ^  The 
case  was  referred  to  the  master,  who  made 
his  report,  sustaining  the  validity  of  the 
mortgage,  and  recommending  that  the  mort- 
gaged premises  be  sold,  and  the  proceeds  ap« 
plied  to  the  payment  of  the  mortgage  debt, 
the  amount  oi  which  was  ascertained  in  his 
report.  To  this  report  the  defendant  excepted 
upon  the  grounds  set  out  in  the  "case,"  and 
the  case  was  beard  by  his  honor,  Jttdge  Benet, 
upon  the  report  and  exceptions  thereto,  who 
rendered  judgment  overruling  the  master  and 
dismissing  the  complaint.  From  that  judg- 
ment plaintiff  appeals  upon  the  several 
f rounds  set  out  in  the  record.  We  think  it 
ue  to  the  parties,  as  well  as  to  the  circuit 
judge,  that  the  report  of  the  master,  .together 
with  the  exceptions  thereto,  as  well  as  the 
decree  of  the  circuit  judge  and  the  grounds  of 
appeal  therefrom,  should  be  incorporated  in 
the  report  of  the  case. 

It  is  very  obvious  that,  if  the  case  should 
be  made  to  turn  upon  the  only  issue  (so  far 
as  this  appeal  is  concerned)  presented  by  the 
pleadings,  the  only  question  to  be  decided 
would  be  whether  the  failure  to  index  (if, 
indeed,  there  was  such  failure)  would  be 
fatal  to  the  validity  of  the  recording  of  th« 
mortgage  so  far  as  to  affect  subsequent  pur- 
chasers with  constructive  notice  thereof.  For 
in  the  complaint  it  is  distinctly  alleged  that 
the  mortgage  was  duly  recorded  on  the  day  of 
its  date,  and  that  allegation  is  not  denied  in 
the  answer,  except  in  the  form  above  quoted, 
which  is  based  solely  upon  the  ground 
of  the  failure  to  index,  as  the  defendant  says 
that  he  "therefore"  denies  that  the  mortgage 
was  duly  recorded  ;  that  is,  for  that  reason, 
alone,  is  the  validity  of  the  recording  denied. 
So  that  our  first  inquiry  is  whether  the  al- 
leged failure  to  index  is  fatal  to  the  validity 
of  recording.  So  far  as  we  are  informed,  we 
have  no  direct  decision  upon  that  question 
in  the  state.  We  must  therefore  resort  to 
the  aid  of  reason  and  authorities  elsewhere. 
In  the  first  place,  it  will  be  observed  that 
statutes  requiring  mortgages  and  like  papers 
to  be  recorded,  so  as  to  operate  as  notice  to 
subsequent  creditors  or  purchasers,  contain 
no  provision  requiring  such  records  to  be 
indexed.  That  requirement  is  found  in  an- 
other statute,  prescribing  the  duties  of  regis- 
ters of  mesne  conveyances  and  clerks  of  court 
in  the  counties  where  such  clerks  are  esf 
officio  registers.  It  would,  therefore,  seem 
that  when  a  paper  required  to  be  recorded. 
In  order  to  operate  as  notice,  had  been  spread 
upon  the  books  of  the  proper  office,  all  re- 
quirements of  the  statute  have  been  complied 
with,  and  the  fact  that  the  clerk  or  register 
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has  failed  to  compfy  with  the  proTistons  of 
another  statute  requiriDg  3uch  officer  to  keep 
an  index  of  such  books  should  not  affect  the 
validity  or  effect  of  the  record.  There  is 
nothing  in  the  statute  making  the  indexing 
any  part  of  the  recording ;  and  therefore  the 
failure  of  the  officer  to  perfomi  a  duty  im- 
posed upon  him  by  a  separate  statutory  pro- 
vision, while  it  may  subject  him  to  an  action 
at  the  instance  of  a  party  who  may  suffer  by 
bis  default,  yet  cannot  affect  the  validity  or 
effect  of  the  recording.  In  support  of  these 
views  we  have  been  able  to  find  two  cases 
from  other  states  in  which  the  point  has 
been  distinctly  decided— Bishop  v.  JMneider, 
46  Mo.  472,  2  Am.  Rep.  588,  and  Chatham 
▼.  Bradford,  50  Ga.  827,  15  Am.  Rep.  692. 
So  that  we  think  that,  even  if  the  record  of 
the  mortgage  in  question  was  not  indexed, 
it  would  still,  if  properly  recorded,  operate 
as  constructive  notice.  But  we  do  not  think 
that  it  has  been  made  to  appear  in  this  case 
that  the  record  of  this  mortgage  was  never 
indexed.  The  master  certainly  does  not  find 
that  as  one  of  the  facts  of  the  case.  All  that 
he  says  upon  the  subject  is:  ''I  have  made 
diligent  search  for  the  index  to  Book  2  of 
Liens  and  Mortgages  [the  book  in  which  the 
indorsement  on  the  original  mortgage  shows 
it  was  recorded],  but  cannot  find  it."  It 
may  be,  for  all  that  appears,  that  there  was 
such  an  index,  which  has  either  been  lost  or 
misplaced. 

While,  as  we  have  said,  this  disposes  of 
the  only  issue,  so  far  as  the  present  appeal 
is  concerned,  which  is  raised  by  the  plead- 
ings, yet,  as  other  objections  were  made  to 
the  record  of  the  mortgage,  which,  though 
overruled  by  the  master,  were  sustained  by 
the  circuit  judge,  we  will  proceed  to  con- 
sider them.  The  first  of  these  objections 
seems  to  be  that  the  mortgage  was  not 
recorded  in  the  proper  book.  The  certificate 
which  is  indorsed  upon  the  mortgage,  which 
was  received  in  evidence  without  objection, 
ib,  after  a  statement  of  the  names  of  the  par- 
ties and  the  nature  of  the  paper,  in  the 
following  form:  "Filed  Feb.  13th,  1872. 
Recorded  same  day  in  Lien  and  Mortgage 
Book  No.  2,  pages  856  and  857.  Examined 
and  certified  by  me,  "—and  signed  **  0.  Shiver, 
Clerk. "  This  objection  was  overruled  by  the 
master  but  sustained  by  the  circuit  judge. 
Section  1,  chapter  120,  pp.  548,  540,  Rev. 
Stat.  1872,  only  required  that  a  mortgage  of 
personal  property  should  be  recorded  in  the 
office  of  the  register  of  mesne  conveyances, 
without  specifying  in  what  book  such  record 
should  be  made,  except  that  in  the  county 
of  Richland  such  a  mortgage  must  be  recorded 
in  the  office  of  the  secretary  of  state ;  and  by 
Rev.  Stat.  1872,  chap.  82,  §  2,  p.  422,  a 
mortgage  of  real  estate  was  only  required  to 
be  recorded  in  the  oflace  of  register  of  mesne 
conveyances,  without  specifying  in  what 
book  such  record  should  be  made.  This  was 
the  law  at  the  time  of  this  transaction, 
and  by  that  law  must  its  validity  be  tested. 
It  was  not  until  ten  years  afterwards  that  the 
law  was  amended  by  the  Act  of  1882  (17  Stat, 
at  L.  1053),  requiring  mortgages  of  real  and 
personal  estate  to  be  recorded  in  different 
Dooks.  It  seems  to  us,  therefore,  that  this, 
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being  a  mixed  mortgage,  covering  both  rpal 
and  personal  property,  was  recorded  in  the 
proper  book  under  the  law  as  it  then  stood. 

The  next  objection  was  that  the  mortgtge 
was  noc  properly  probated,  and  oould  not, 
therefore,  be  properly  recorded.  There  is  do 
doubt,  under  the  exoress  t^nns  of  the  atatote 
(Rev.  Stat.  1872,  chap.  28.  §  5,  p.  188).  that 
no  paper  can  be  properly  recorded  antil  iu 
execution  *"  shall  first  be  proved  by  afBdavit 
of  a  subscribing  witness,  taken  before  some 
officer  competent  to  administer  an  oakh." 
WoolfolkY,  OranitevOle  Mfg.  Co.  22  S.  C.  832. 
The  afiSdavit  to  prove  the  execution  of  this 
mortgage,  and  indorsed  thereon,  parports  to 
have  been  made  by  one  of  the  subacribicg 
witnesses  in  the  usual  form,  and  sworn  to 
before  "C.  Shiver,  Clerk;"  but  the  affiant 
does  not  appear  to  have  signed  the  afildavlt 
This  does  not  invalidate  the  afiSdavit,  as  may 
be  seen  by  reference  to  1  Am.  A  £ng.  £iiqr- 
clop.  Law,  p.  811,  and  the  cases  there  cited, 
as  well  as  the  case  of  FkdUr  v.  Mitnoon^  85 
S.  G.  814,  unless  there  is  a  statute  or  rale 
of  court  requiring  the  signature  of  the  affiant : 
and  no  statute  or  rule  of  court  has  been 
brought  to  our  attention  making  suck  re- 
quirement. The  affidavit  indorsed  on  the 
mortgage  was  sufficient  to  warrant  its  record- 
ing, as  the  clerk  before  whom  it  was  takca 
is  certainly  an  officer  competent  to  adminis- 
ter an  oath, — indeed,  is  expressly  made  so 
by  section  15,  chap.  22,  p.  180,  Rev.  Stat 
1872.  This  objection  cannot,  therefore,  be 
sustained.  The  circuit  judee  bases  his  con- 
clusion in  part,  at  least,  upon  a  point  not 
raised  before  the  master,  and,  to  far  as  ap- 
pears, not  touched  upon  in  the  argument 
before  him  on  the  exceptions  to  the  master's 
report,  and  the  point,  therefore,  was  not 
properly  before  him.  Oriffin  v.  Orifin,  20 
S.  C.  486.  It  may  be  that,  if  the  point  re- 
ferred to— that  is,  the  supposed  variance  in 
the  handwriting  of  the  signature  "  C.  Shiver, 
Clerk,"  to  the  certificate  of  the  record  of  the 
mortgage,  and  that  of  the  same  signature  to 
the  affidavit  proving  the  execution  of  the 
mortgage — had  been  raised,  such  apparent 
variance  might  have  been  fully  explained. 
But  this  point  was  not  only  made  before  the 
master,  or  passed  upon  by  him,  but^  on  the 
contrary,  the  mortgage,  with  these  indorse- 
ments thereon,  was  received  in  evidence  with- 
out objection.  At  all  events,  we  think  it 
clear,  under  the  case  just  cited,  that  theie 
was  error  in  considering  a  point  not  raised 
before  the  master  nor  passed  upon  by  him  and 
not  raised  by  any  exception  to  the  oiaBter's 
report. 

we  are  of  opinion,  therefore,  that  the  judg- 
ment of  the  circuit  court  should  be  reversea; 
but  as  there  is  one  issue  raised  by  the  plead- 
ings—that of  payment  of  the  mortgage  debt— 
which  was  not  determined  by  the  circuit 
judge,  as,  under  tiie  view  which  he  took  of 
the  case,  it  was  not  necessary  for  him  to  do, 
the  case  must  go  back  to  the  circuit  court  for 
the  determination  of  that  issue,  and  for  sndi 
further  proceedings  as  may  be  necessary  under 
the  views  herein  announced,  in  case  the  issoe 
of  payment  should  be  determined  advenelj 
to  the  defendant. 

The  judgfnmU  qf  ihU  court  U  Ool  tk$judt 
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M0fi<  €f  tk0  OknuH  Omurt  h$  r«96r$ed,  and  that  I  rach  further  prooeedingi  as  inaj  tw 
Uie  caae  te  remanded  to  the  Circuit  Court  for  under  the  Tiewa  herein  let  foru. 
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STATE  of  M innemta  «r  fW.  REALTY  COM- 
PANY, Betpt, 

9. 

CHayton  &  OOOLEY,  AppL 


*Tlie  ImakgyMMge  fimnd  In  eeeUoB  8  of  mn 
tiele  9  of  the  State  ConoUtation,  where- 
bj  It  Ib  proTlded  tbat  **  public  propert/  used  ez- 
olU8iYel7  for  any  public  purpose**  shall*  bj  gen- 
eral lawa,  be  exempted  from  taxation,  and  the 
lefftelatlon  on  tbe  subject  (Gen.  Stat.  IBQi,  fi  1519), 
cannot  be  oonatmed  as  authorising  the  exemp- 
tion of  real  property  owned  and  leased  by  a  pri- 
vate party  who  receives  and  retains  all  revenues 
derived  from  such  haasinff,  although,  under  a 
contract  with  the  owners,  the  authorities  of  the 
municipality  in  which  the  property  is  situated 
have  ordained  that  such  property  shall  be  a  pub- 
lic market  house  or  place,  and  shall  be  exempt 
from  taxation,  and  it  is  thereafter  excluslyely 
uwd  for  such  public  purpose,  the  authorities  reg- 
nlating  the  business  to  the  extent  necessary  for 
the  pubUo  welfare. 

(October  8,  Ugfiw) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  HeDDcpin  County  direct- 
log  the  issuance  of  a  writ  of  mandamus  to 
compel  defendant  to  place  certain  property 
upon  the  tax  list  for  taxation.     AMrmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  £•  Vanderburgh,  with  Mes8r$. 
Frank  M.  Nye  and  Wilson  St  Vanderlip» 
for  appellant: 

The  market  in  question  was  a  public  mar- 
ket, established  and  regulated  by  municipal 
authority,  exclusively  used  f or jpublic  purposes. 

1  Dill.  Mun.  Corp.  g  880;  Tiedeman,  Mun, 
Corp.  §  188. 

If,  in  consideration  of  the  public  services 
rendered  by  the  market  company  to  the  city, 
and  the  expenses,  risk,  and  trouble  incurred  In 
building  and  operating  the  market,  the  com- 
pany are  entitled  to  collect  certain  rents  and 
charges,  that  is  only  matter  of  administration, 
and  in  no  way  affects  the  question  here. 

Hamaey  Ocmnty  v.  Striker,  52  Minn.  144. 

Public  property  owned  by  the  public  is  im- 
pliedly exempt. 

Cooley,  Taxn.  p.  ITO. 

The  exemption  section  of  the  constitution  in 
question  is  certainly  open  to  the  construction 
"We  claim  for  it,  and  hence  the  practical  con- 
ftroction  which  has  been  adopted  and  followed 
in  good  faith  by  the  legislature  and  people  for 
many  years  is  always  entitled  to  receive  great 
consideration  from  the  courts. 

■^megy.  Lake  Superior  dkM,R.Co,  21  Minn. 
W9;  Cooley,  Const.  Lim.  867;  StaU  ▼.  Mayhete, 
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HoTB.~As  to  exemptions  from  taxation  by 
■BUTiicipai  corporations,  seenote  to  Whiting  v.  West 
JJ»nt(VaJ16Ii.B.A,88L 
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2  Gffl,  487;  Harrieon  ▼.  State,  88  Md.  468,  8ft 
Am.  Dec.  658;  Boyden  v.  BroMine,  8  Yt  286; 
Bogere  y.  Ooodwin,  8  Mass.  475;  Packard  ▼. 
Bichardeon,  17  Mass.  144,  0  Am.  Dec.  128; 
Stuart  V.  Laird,  6  D.  &  1  Cranch,  299.  8  L. 
ed.  116. 

Our  courts  and  legislatures  have  from  the 
outset  aimed  to  construe  the  exemption  provi- 
sion of  the  constitution  according  to  its  spirit, 
and  to  give  eifect  to  it  accordingly,  and  no 
harm  has  ever  come  to  the  public  therefrom. 

Hennepin  County  v.  Bdl,  48  Minn.  844; 
Bameey  County  v.  Stryker.eupra/  Harney  y. 
St,  Louie,  90  Mo.  218;  LeClaire  v.  DaDenport, 
18  Iowa,  212;  Paleetiney.  Bamee,  60  Tex.  588. 

Meeere,  Ripley*  Breniuui  *  Boeth  for 
respondent 

CoUliuit  •/.,  delivered  the  opinion  of  the 

court : 

This  is  an  appeal  from  an  order  directing 
the  issuance  of  a  peremptory  writ  of  manda- 
mus to  the  respondent  county  auditor,  requir- 
ing and  compelling  him  to  enter  upon  the 
assessment  books  for  taxation  certain  real 
property  in  the  city  of  Minneapolis.  There 
is  no  dispute  over  the  facts.  The  real  estate 
in  question  is  owned  by  the  Minneapolis  Cen- 
tral City  Market  Company,  a  corporation  or- 
ganized and  existing  under  the  provisions  of 
Gen.  Stat.  1894,  ^  2794,  for  the  purpose  of 
conducting  a  wholesale  and  retail  market  in 
said  city.  It  has  not  been  assessed  for  taxa- 
tion for  several  years,  because  of  the  provi- 
sions of  a  certain  ordinance  passed  by  the  city^ 
council  in  the  year  1892,  and  a  contract  en- 
tered into  between  the  city  and  the  market 
company.  This  ordinance  and  the  contract 
provided  for  the  immediate  erection  of  a> 
market  house  upon  the  land  in  question  by 
the  company,  and  the  latter  agreed,  and  was- 
given  a  franchise,  to  maintain  a  market  house 
and  place  on  such  premises,  to  be  used  ex- 
clusively as  a  public  market,  for  the  period 
of  twenty- five  years.  The  ordinance  also  pro- 
vided that  for  such  period  of  time  the  entire- 
premises  should  be  exempt  from  taxation.  It 
IS  contended  in  behalf  of  the  company  that, 
notwithstanding  the  private  ownership  of 
this  property,  it  was  and  remains  exempt 
from  taxation  because  It  has  been  established 
as  a  public  market  house  and  place,  regulated 
and  controlled  by  municipal  authority,  used 
exclusively  by  the  public  as  a  market  house, 
and  thus  clearly  within  the  lanfi^uafre  of  the 
exemption  statute  (Id.  g  1512),  which,  by 
its  eighth  subdivision,  exempts  from  taxation 
^'all  public  market  houses,  public  squares, 
or  other  public  grounds,  town  or  township 
houses  or  halls,  used  exclusively  for  public 
puirposes." 

We  must  concede  at  the  outset  that  under 
the  terms  and  provisions  of  the  ordinance  ths 
market  house  and  the  ground  used  in  connec- 
tion therewith  are  as  public  as  if  built  and 
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owned  by  the  city  itflelf  as  a  market  house 
and  place.  The  statute  which  we  have  quoted 
was  designed  to  harmonize  with  a  clause  in 
article  9,  §  8,  of  our  Constitution,  and  of 
course  it  cannot  be  construed  so  as  to  enlarge 
its  operation,  and  exempt  property  not  clearly 
contemplated  by  the  fuDdamental  law.  Sec- 
tion 8  reads  as  follows:  "Laws  shall  be 
passed  taxing  all  moneys,  credits,  invest- 
ments in  bonds,  stocks,  Joint-stock  companies 
or  otherwise ;  and  also  all  real  and  personal 
property  according  to  its  true  value  in  money ; 
but  public  buryiuM  grounds,  public  school- 
houses,  public  hospitals,  academies,  colleges, 
universities,  and  all  seminaries  of  learning, 
all  churches,  church  property  used  for  re- 
ligious purposes,  and  houses  of  worship,  in- 
stitutions of  purely  public  charity,  public 
property  used  exclusively  for  any  public  pur- 
poses and  personal  property  to  an  amount  not 
exceeding  in  value  two  hundred  dollars  for 
each  individual,  shall  by  general  laws  be  ex- 
empt from  taxation."  The  particular  clause 
to  which  we  have  adverted  is  that  which  au- 
thorizes the  exemption  of  ''public  property 
used  exclusively  for  any  public  purpose" 
from  taxation,  and  it  Is  really  this  language 
which  we  are  to  construe  and  apply.  The 
trial  court  seems  to  have  taken  the  position 
that,  in  order  to  have  the  benefit  of  the  ex- 
emption clause,  the  property  must  be  owned 
by  the  public ;  and,  further,  that  it  must  be 
exclusively  used  for  a  public  purpose.  We 
think  this  interpretation  altogether  too  literal 
and  radical,  for,  if  this  construction  must 
prevail,  the  ownership  must  not  only  be  in 
the  public,  but  the  property  itself  must  be 
actually  and  exclusively  used  for  some  pub- 
lic purpose.  Under  this  view  this  immunity 
from  taxation  would  be  taken  away  from  all 
property  having  public  ownership  while  it 
was  unused  or  while  any  part  of  it  was  used 
for  private  purposes  under  the  supervision 
of  tne  public  authorities  and  by  their  con- 
sent, mr  are  we  convinced  that  the  exemp- 
tion might  not  be  as  to  property  owned  by 
private  parties  under  certain  conditions.  To 
so  construe  the  constitution  would  be  to  oom- 

Eel  the  owners  of  property  used  exclusively 
y  the  public  with  the  owners*  consent,  and 
from  which  the  latter  derived  no  benefit  pe- 
cuniary or  otherwise,  to  pay  taxes  upon  the 
same,  or  the  payment  of  such  taxes  would 
have  to  be  made  directly  out  of  the  public 
funds.  These  suggestions  indicate  that  a  rea- 
sonable and  practical  construction  must  be 
placed  upon  the  exemption  clauses.  In  the 
case  at  bar  the  facts  are  that  a  private  corpor- 
ation has  been  organized  for  the  specified 
fmrpose  of  erecting  a  building  upon  its  own 
and,  and  In  that  building,  and  in  the  ad- 
joining streets,  furnishing  a  market  place. 
Through  the  ordinance  and  the  contract  it  has 
secured  a  franchise  for  the  conducting  of  the 
business  for  the  period  of  twenty-five  years, 
and  it  has  also  had  this  place  of  business  de- 
clared a  public  market.  We  are  not  to  sup- 
pose that  in  making  this  investment  and  fur- 
nishing a  place  for  the  transaction  of  such  a 
business  the  company  has  undertaken  and  is 
carrying  out  an  enterprise  purely  philan- 
thropic, or  that  the  business  is  not  expected 
to  prove  fairly  remunerative.  While  the 
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maximun  feet  and  rates  for  standing  room  fcr 
vehicles  in  the  abutting  streeu  are  prescribed 
by  the  ordinance,  the  stalls  la  the  buildiDg 
are  annually  rented  to  the  highest  bidder  at 
public  auction,  and  all  fees  and  rentals  are  the 
property  of  the  market  company.  The  city, 
as  a  municipality,  receives  no  benefit  there- 
from, nor  do  Its  inhabitants,  save  in  the  way 
of  incidental  conveniences.  And  instead  of 
being  used  for  a  public  purpose  exclusively, 
with  all  that  the  term  implies,  the  erection  of 
the  market  house,  and  the  prosecution  of  the 
business  there  to  be  transacted,  will,  in  all 
probability,  prove  very  profitable  to  the  cor- 
poration before  the  expiration  of  its  fran- 
chise, while  the  city  is  benefited  in  no  other 
way  than  it  Is  at  the  present  time.  Clearly, 
the  exemption  clause  in  the  constitution  was 
never  designed  to  cover  such  a  case.  If  it 
was,  the  legislature  could  amend  the  present 
statute  so  as  to  exempt  from  taxation  street- 
car, water,  gas,  and  electric  light  companies, 
and  a  variety  of  private  enterprises  or^^anized 
and  operated  for  pecuniary  gain,  bat  owned 
by  the  public  in  the  same  general  sense,  serv- 
ing the  public,  and  devoted  to  or  used  for 
public  purposes,  quite  as  exclusively  as  Is 
the  property  in  question.  We  are  sure  that 
an  amendment  to  the  tax  law  through  which 
such  an  exemption  was  attempted  would  at 
once  be  pronounced  unconstitutional.  No 
rule  can  be  formulated  by  which  to  determine 
what  Is  **  public  property  used  exclusively* 
for  a  ''public  purpose,"  within  the  meaning 
of  the  clause  in  section  8,  article  9.  But  the 
language  there  used  cannot  be  construed  as 
authorizing  the  exemption  from  taxation  of 
real  property  owned  and  leased  bv  a  private 
party,  who  receives  and  retains  all  revenues 
derived  from  such  leasing,  although,  under 
a  contract  with  the  owners,  the  authorities 
of  the  municipality  in  which  the  property  is 
situated  have  ordained  that  such  property 
shall  be  a  public  market  house  or  place,  and 
it  is  thereafter  exclusively  used  for  such  pub- 
lic purpose,  the  authorities  regulating  the 
business  to  the  extent  necessary  for  the  pub- 
lic welfare.  The  statute  (Gen.  Stat.  1894, 
§  1612)  which  exempts  ''all  public  market 
houses"  from  taxation  must  be  read  and  con- 
strued in  connection  with  the  fundamental 
law  which  authorized  its  passage.  Our  con- 
clusion is  t^at  the  court  below  correctly  or- 
dered the  issuance  of  a  peremptory  writ  ol 
mandamus. 
Order  tj^ffUnned, 


Michael  J.  FAKRELL,  Appk. 

e. 

City  of  ST.  PAUL.  ReipL 


(- 


.^inn... 


*!•  In  Improvinflf  tbe  street  in  fk*oiit  of 
plnintura  lot*  the  city  wroncftiUy 
SMMled  down  the  street  below  the  estab- 

*Headnote8  by  Cartt,  J, 


Nora.— The  above  case  to  believed  to  be  a  novel 
one  on  the  subject  of  theoooolastveneaBOf  a  Judg- 
ment for  an  asBessment  against  property  as  ben*' 
flted  by  a  local  improvement* 
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Usbed  grade,  ftDd  wroDgfoUj  remoTed  the  lateral 
rapport  of  the  lot.  by  reason  of  whioh  plaintiff 
was  damaged.  The  city  made  a  special  assess- 
meot  against  the  lot,  to'pay  for  suoh  ImproTe- 
ment,  and  procured  a  tax  Judgment  against  the 
lot  for  the)taz  so  levied.  The  plaintiff  did  not 
appear  in  such  prooeedinga,  or  defend  against 
the  application  for  judgment.  HtIA,  this  Judg- 
ment is  not  against  the  plaintiff,  but  against  the 
lot,  in  the  proceedlnsr  Inrem^  and  does  not  estop 
bim.  only  so  far  as  it  affects  his  right  to  or  ownt>r- 
ahip  of  the  lot,  since  the  same  was  seized  in  the 
proceedings  in  rem^  and  does  not  estop  him  from 
asserting  that  such  improvement  of  the  street 
prior  to  such  seizure  was  tortious. 
8«  Whether  raeh  Jud^^ent  would 
estop  ***"*  If  such  wrongful  improvement 
were  made  after  such  seizure,— Qucsri. 

(October  24, 189S.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
District  Court  for  Ramsey  County  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  injuries  alleged  to  have  been 
caused  by  a  change  of  grade  in  the  street  in 
front  of  plaintiff's  property.    Beverted. 

The  facts  are  stated  in  the  opinion. 

MeBtrt.  S.  L.  Pierce  and  w.  L.  Pieree» 
for  appellant: 

The  owner  of  property  damaged  by  tortious 
acts  of  defendant  or  Its  contractor,  "arising  out 
of  matters  or  transactions  within  the  general 
powers  of  the  corporation/'  has  his  remedy  by 
action,  and  is  not  estopped  by  failure  to  ob- 
ject to  judgment  in  special  proceedings  to 
assess  for  benefits  resulting  from  an  improve- 
ment to  the  property  damaged. 

2  Dill.  Mun.  Corp.  §  971. 

The  facts  f fdl  to  disclose  any  of  the  easentlals 
of  estoppel  in  paii, 

Chaika  (Jo.  v.  Carter  County  8upr$.  6  Minn. 
204. 

When  the  acts  complained  of  are  tortious, 
the  plaintiff  is  not  bound  to  "seek  his  remedy 
in  the  same  proceeding  by  appeal  or  other- 
"wise." 

Oeermann  v.  6t,  Paul,  89  Minn.  120. 

A.  judgment  is  onl^  conclusive  of  such  mat- 
ters as  were  necessarily  passed  upon. 

Johnson  v.  Johnson  (Minn.)  58  N.  W.  Rep. 
824;  Dixon  v.  MerriU,  21  Minn.  196;  Washina- 
ion.  A,  cfe  Q,  Bteam  Packet  Go.  v.  dickies,  72  U . 
8.  5  Wall.  692,  18  L.  ed.  568. 

The  power  of  the  court  to  render  judgment 
in  this  proceeding  is  purely  statutorv,  and 
-while,  as  held  by  this  court,  the  judgment 
stands  on  the  same  footing  as  in  ordinary  cases 
after  it  appears  the  court  has  acquired  jurisdic- 
tion, "with  such  distinctions  as  are  created  by 
statute"  {Dousman  v.  St.  Paul,  28  Minn.  894; 
Bennessp  v.  St.  Paul^  54  Minn«  219),  the  dis- 
tinction is  important. 

UUman  v.  Lion,  8  Minn.  881,  88  Am.  Deo. 
783;  Corson  v.  Shoemaker,  66  Minn.  886;  Barber 
▼.  Morris,  87  Minn.  194;  Morse  v.  Presiby^  26 
K.  H.  299;  12  Am.  &  Eng.  Encyclop.  Law,  p. 
276,  noU  2, 

Unless  the  improvement  is  authorized,  the 
board  has  no  power  to  assess. 

MayaU  v.  St.  Paul,  80  Minn.  294. 

The  authority  of  municipalities  to  impose 
burdens  of  any  kind  upon  persons  or  property 
Is  wholly  statutory,  and  as  its  exercise  may 
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result  in  adevestiture  and  transfer  of  property, 
it  must  be  clearly  given  and  strictly  followed. 

SewaU  V.  Si.  Paul,  20  Minn.  511. 

Meesrs.  E.  J.  Danmfl^h  and  Robertson 
Howard*  for  respondent: 

There  is  no  attempt  on  the  part  of  the  ap- 
pellant to  show  that  there  was  any  want  of 
jurisdiction  on  the  part  of  the  court  to  render 
the  judgment  in  the  former  suit,  and  therefore 
thatludgment  is  an  absolute  bar  to  his  action 
for  the  alleged  trespass,  for  it  is  only  when 
such  proceedings  are  without  jurisdiction  that 
an  iDjured  party  is  not  obliged  to  seek  his 
remedy  In  those  proceedings  by  appeal  or 
otherwise. 

Genois  v.  St.  Paul,  86  Minn.  880;  Overmann 
V.  Si.  Paul,  89  Minn.  120. 

The  judgment  could  not  be  collaterally  at- 
tacked by  appellant,  and  was  binding  on  him 
and  his  property. 

Black,  Judgm.  §  261;  Wellshear  v.  KeUey, 
69  Mo.  861;  Chestnut  v.  Marsh,  12  HI.  1*21; 
Mayo  V.  Foley,  40  Gal.  283;  Driggersv.  Cassady, 
71  Ala.  529;  Chauneey  v.  Wass,  86  Minn.  1; 
Chisago  County  v.  St.  Paul  dk  D.  R.  Co.  27 
Minn.  109. 

A  default  judgment  stands  on  the  same  foot- 
ing in  such  a  case  as  any  other  judgment. 

Wallace  v.  Brown,  22  Ark.  118,  76  Am.  Dec. 
421;  Stale  v.  Solent,  12  Mo.  App.  22a 

The  rule  is  applied  with  the  same  force  in 
the  case  of  a  judgment  to  enforce  a  special 
assessment  as  in  the  matter  of  a  general  tax. 

Cadmus  v.  Jackson,  62  Pa.  296;  Hennessy  v. 
St.  Paul,  54  Minn.  222;  Dousman  v.  St.  Paul, 
28  Minn.  894. 

The  fact  that  the  judgment  in  the  assessment 
proceedings  was  a  judgment  in  rem,  and  not 
in  personam,  does  not  affect  the  operation  of 
such  judgment  as  an  estoppel. 

Scott  y.  Shearman,  2  W.  BL  977;  Barton  v. 
Anderson,  104  Ind.  681;  O^Brien  v.  Moffiti, 
188  Ind.  666;  Oelston  v.  Hoyt,  18  Johns.  661; 
Coffey  V.  United  States,  116  U.  S.  444,  29  L.  ed. 
687;  Whitney  v.  Walsh,  1  Gush.  29,  48  Am. 
Dec.  590;  Buchannan  v.  Bigg^,  2  Yeates,  282; 
Street  v.  Augueta  Ins.  dk  Bkg.  Co.  12  Rich. 
L.  18,  76  Am.  Dec.  714;  Croudson  v.  Leonard, 
8  U.  8.  4  Granch,  484, 2  L.  ed.  670;  Bradstreet 
V.  Neptune  Ins.  Co,  8  Sumn.  600;  Bishop  v. 
Travis,  61  Minn.  188;  Thurston  v.  Thurston 
(Minn.)  59  N.  W.  Rep.  1017. 

Cantyt  J. ,  delivered  the  opinion  of  the 
court: 

Plaintiff  is,  and  since  1891  has  been,  the 
owner  of  a  certain  city  lot  situated  in  St. 
Paul,  and  having  a  frontage  of  40  feet  on 
Wells  street.  In  1892  the  city  excavated  and 
graded  down  the  half  of  said  street  adjoin- 
ing said  lot,  6  feet  below  the  legal  and  es- 
tablished grade,  and  erected  a  retaining  wall 
in  the  middle  of  the  street,  leaving  the  other 
half  of  the  street  at  the  establislied  grade, 
thereby  giving  the  street  a  dual  grade.  In 
doing  the  grading  the  city  removed  the  lat- 
eral support  of  plaintiff's  lot  where  it  abuts 
on  the  street.  This  action  is  brought  to  re- 
cover the  damages  to  the  lot  caused  by  so 
removing  the  lateral  support,  and  also  the 
damages  caused  by  grading  down  the  street 
below  the  natural  surface  of  the  lot  and  the 
established  grade  of  the  street,  thereby  de- 
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priying  the  lot  of  meaiis  of  access  to  the  street 
On  the  trial  it  was  stipulated  that  the  Judge 
should  determine  all  questions  in  the  case 
except  the  amount  of  damages,  which  should 
be  determined  by  the  Jury.  The  jury,  by 
their  special  Terdict,  found  that  plaintiff 
was  damaged  by  reason  of  the  removal  of 
the  lateral  support  of  the  lot  in  the  sum  of 
$60,  and  by  reason  of  the  grading  down 
of  the  street  below  the  established  grade  In 
the  sum  of  $225.  Thereupon  the  judge  filed 
his  findings  of  fact  and  conclusions  of  law, 
in  which  he  found  for  defendant,  on  the 
ground  that  a  certain  tax  judgment  entered 
against  this  lot,  for  the  tax  levied  against  it 
on  a  special  assessment  to  pay  for  the  grad- 
ing in  question,  is  a  conclusive  adjudica- 
tion, so  far  as  the  lot  and  the  plaintiff  are 
concerned,  that  the  grading  was  legally  done, 
and  that  said  judgment  is  a  bar  to  this  ac- 
tion, and  estops  the  plaintiff  from  asserting 
that  the  grading  in  question  was  wrongful. 
From  the  judgment  entered  thereon  In  favor 
of  defendant,  plaintiff  appeals. 

The  tax  judgment  in  question  was  entered 
in  a  proceeding  in  rem  against  the  lot,  com- 
menced on  published  notice.  Plaintiff  was 
not  personally  served  with  notice, — no  such 
service  is  required  by  the  statute,— and  he 
did  not  appear  in  the  proceeding,  or  defend 
against  the  application  for  judgment.  It 
is,  perhaps,  true,  as  stated  by  the  learned 
Judge  of  the  court  below,  that  if  the  work 
was  illegal  the  city  was  not  entitled  to  judg- 
ment, and  if  that,  defense  had  been  made  in 
that  proceeding  it  would  have  prevailed. 
But  the  only  consequence  flowing  from  the 
failure  to  make  such  defense  is  that  it  has 
been  conclusively  adjudicated  that  the  lot 
in  Question  owes  the  city  of  St.  Paul  $142 
for  doing  this  grading, and  certain  costs,  and 
that  the  lot  is  condemned  to  pay  the  same. 
This  judgment  is  against  the  plaintiff  only 
80  far  as  it  affect«  his  right  to,  or  ownership 
of,  the  lot  since  the  seizure  of  the  same  in 
the  tax  proceedings,  and  does  not  estop  him 
from  asserting  that,  prior  to  such  seizure, 
he  was  the  owner  of  the  lot,  In  full  posses- 
sion thereof,  and  entitled  to  all  the  rifl[hts 
and  emoluments  of  such  ownership.  The 
court  does  not  find  any  facts  from  which  it 
appears  that  the  lot  was  seized  in  the  pro- 
ceedings in  rem  before  the  trespass  in  ques- 
tion was  committed.  What  the  effect  would 
be  if  it  had  so  found,  we  will  not  now  de- 
termine, as  the  point  has  not  been  argued. 
The  burden  was  on  the  defendant  to  establish 
every  fact  necessary  to  sustain  its  defense  of 
former  adjudication,  and.  as  far  as  appears 
by  the  record,  it  has  failed  to  do  so.  Just 
how  far  a  judgment  in  rem  estops,  in  a  col- 
lateral proceeding,  the  parties  immediately 
interested  and  their  privies,  and  how  far  it 
estops  the  whole  world,  are  questions  hard 
to  determine  from  the  books.  Respondent 
has  cited  a  number  of  cases  In  which  it  has 
been  held  that  a  judgment  in  rem  in  a  court 
of  admiralty,  condemning  the  vessel  for  rea- 
sons appearing  in  the  record,  is  conclusive 
against  the  owner,  in  a  suit  by  him  on  the 
policy  of  insurance  for  the  loss,  that  such 
reasons  in  fact  existed,  and  if  the  facts  thus 
established  constitute  a  breach  of  the  war- 
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ranty  of  the  owner  to  the  Insurer,  the  owner 
cannot  recover.  As  applied  to  this  class  of 
cases,  this  is  a  well-established  rale  of  law. 
OroutUan  v.  Leonard,  8  U.  8.  4  Cranch,  4U, 
2  L.  ed.  fnO,  and  cases  cited ;  Bradttreet  v. 
yepiune  Im.  Oo.  8  Sumn.  600,  Fed.  Oaa.  Na 
1,788;  atintl  ▼.  Au^iUMta  Im.  dt  JBkg.  Cb.  12 
Rich.  L.  18,  76  Am.  Dec  714 ;  Boji^er  v. 
yew  England  Marine  Im,  Co.  6  Mass.  277,  4 
Am.  Dec.  125.  But,  as  establishinr  a  gen- 
eral principle  of  law,  applicable  to  all  classes 
of  cases,  this  rule  cannot  be  upheld.  As  the 
whole  world  are  parties  to  a  proceeding  i% 
ftfm,  it  would  amount  to  saying  that,  as  to 
the  facts  necessarily  passed  upon  mod  ad- 
judged to  exist  by  the  judgment  in  rem, 
there  arises  an  estoppel  by  verdict  against 
every  one  in  every  collateral  proceeding, 
and  that  every  one  in  the  world  fa  conclu- 
sively estopped  from  disputing  the  existence 
of  such  facts.  This  would  amount  to  saying 
that  a  judgment  in  rem  has  the  same  effect, 
in  all  collateral  matters,  all  over  the  world, 
tbat  an  edict  of  the  czar  has  in  the  Russian 
dominions,— a  result  that  would  be  moat  ap- 
palling. But  it  is  said  that  the  cases  which 
we  have  cited  only  go  to  the  extent  of  hold- 
ing that  a  judgment  in  rem  has  this  effect  ss 
against  a  party  directly  interested,  and  in 
favor  of  a  party  collaterally  interested.  Let 
us  analyze  this  proposition.  Supposing  that, 
in  such  a  case  as  those  already  cited,  A  it 
interested  directly  in  a  proceeding  in  rem, 
and  is  also  interested  in  a  collateral  matter 
involving  the  same  facts,  in  which  collateral 
matter  B  Is  also  interested.  Now,  it  is  well 
settled  that,  in  subsequent  litigation  between 
A  and  B,  B  is  not  bound  by  the  judgment 
in  the  proceeding  in  rem,  because  he  bad  no 
direct  interest  which  entitled  him  to  appear 
and  defend  in  that  proceeding.  Therefoxe, 
the  judgment  in  that  proceeding  cannot  es- 
top him.  Then,  how  can  it  be  held  that,  as 
between  A  and  B,  it  estops  A?  8uch  ea- 
toppels  must  be  mutual.  Then,  if  the  es- 
toppel by  verdict  Is  not  equally  binding  on 
every  one  in  the  world  in  all  collateral  mat- 
ters, so  as  to  make  it  mutual,  these  caaes  are 
unsound  in  principle.  The  only  ground  on 
which  they  can  be  sustained  is  that  public 
policy  has  attached  to  the  warranty  of  le- 
gality made  by  the  insured  to  the  insurer  a 
further  implied  warranty  that  the  insurer 
will  defend,  so  that  in  fact  his  undertaking 
is  both  to  warrant  and  defend ;  and  this  seems 
to  be  the  opinion  of  the  supreme  court  of 
Massachusetts,  as  expressed  in  Brigham  v. 
Fayenoeather,  140  Mass.  418,  in  which  that 
court  declined  to  apply  the  rule  laid  down 
in  these  cases  as  a  general  principle  of  law. 
It  is  true  that.  In  the  case  at  bar,  both  par- 
ties were  directly  interested  in  the  proceed- 
ing in  rem,  and  also  in  the  collateral  matter 
on  which  this  action  is  broughL  But  why 
should  this  change  the  rule?  A  proceeding 
in  rem  assumes  the  whole  world  to  be  inter- 
ested. It  knows  no  particular  party,  unless 
he  has  appeared,  when  it  may  become,  as  to 
him,  a  proceeding  also  inpereonam.  A  judg- 
ment in  rem  does  not  concern  itself  about 
any  particular  party  in  interest  who  has  noi 
appeared.  It  treats  the  whole  world  alike, 
and  is  binding  on  the  whole  world  alike.    It 
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seems  to  be  more  blndlDff  on  the  party  di- 
rectly interested,  simply  oecause  his  direct 
interest  is  bound.  He  may  be  more  inter- 
ested in  the  result,  and  have  more  to  lose  or 
£ain  by  the  judgment,  than  the  rest  of  the 
^world ;  but  how  does  this  add  to  the  oonclu- 
eiveness  of  the  judgment,  as  against  him, 
more  than  as  against  the  rest  of  the  world, 
who  are  as  much  parties  to  the  proceeding 
as  he  is?  The  thing  in  which  he  is  inter- 
ested is  in  court,  but  he  himself  is  no  more 
in  court  than  are  all  the  rest  of  the  world. 
Unless  he  appears  and  becomes  a  party  to 
the  proceeding,  he  is  not  a  party  in  any  such 
flense  as  a  party  in  penanam.  But  how  can 
the  estoppel  as  to  the  collateral  matter  or 
thing  operate  unless  it  operates  through  the 
person?  The  collateral  matter  or  thing  was 
Dot  seized,  and  was  not  in  court  in  the  pro- 
ceeding in  rem.  How,  then,  can  it  be  af- 
fected by  that  proceed ing  ?  To  hold  so  would 
be  to  hold  that  a  proceeding  in  rem  is,  as  to 
collateral  matters,  a  proceeding  in  psraonum/ 
aye,  more  than  a  proceeding  in  penonam. 
If  the  tax  judgment  here  in  question  was 
entered  by  default,  in  an  action  strictly  in 
pertonam,  in  which  the  city  of  St.  Paul  wss 
plainiifF,  and  the  plaintiff  here  wss  defend- 
ant, it  would  not  estop  him  from  asserting, 
in  this  action,  that  the  improvement  in  ques- 
tion was  tortious,  and  injured  his  lot.  This 
is  not  the  same  cause  of  action  as  that  in  the 
tax  proceeding,  and  the  wrongful  acts  here 
aet  up  were  not  set  up  or  litigated  as  a  de- 
fense in  that  action.  Under  these  circum- 
stances, this  plaintiff  is  not  estopped.  See 
Adams  y.  Adama,  25  Minn.  73 ;  State  y.  Oooleff 
(Minn.)  60  N.  W.  Rep.  888;  OromteeU  y.  Bae 
County,  U  U.  S.  866,  34  L.  ed.  199.  The 
class  of  cases  to  which  those  first  aboye  cited 
belong  are  the  only  ones  that  we  can  find 
'Which  sustain  respondent's  position.  It  is 
true  that  many  of  those  cases  lay  down  the 
doctrine,  generally,  that  a  judgment  in  rem 
is  binding  on  the  whole  world  in  oollateral 
matters,  but  the  authorities  cited  in  these 
cases  do  not  bear  this  out.  In  fact,  most  of 
the  authorities  so  cited  are  not  cases  of  judg- 
ments in  rem  at  all,  but  of  judgments  in  per- 
sonam, which  for  certain  purposes  are  held 
conclusi  ve  upon  the  whole  world.  As  to  such 
cases,  there  is  a  distinction  between  doing 
an  act  and  declaring  that  it  has  been  done. 
There  is  a  distinction  between  adjudging 
what  now  is  and  shall  hereafter  be,  and  ad - 
Judging  what  has  heretofore  been.  In  an  ac- 
tion in  rem,  and  also  in  an  action  inpereonam, 
when  all  the  parties  in  interest  are  before  the 
court,  the  act  which  the  judgment  in  itself 
performs — the  legal  consequences  of  the  judg- 
ment—is binding  on  the  whole  world,  if  for 
no  other  reason,  for  the  simple  reason  that 
the  act  is,  in  fact,  performed.  Thus,  if  the 
court  had  jurisdiction,  a  judgment  of  di- 
vorce is  conclusi  ye  on  the  whole  world  that 
the  parties  haye  ceased  to  be  husband  and 
wife,  for  the  simple  reason  that,  if  the  stran- 
ger to  the  judgment  is  not  able  to  dispute 
the  existence  ox  a  yalid  judgment,  there  is 
nothing  left  for  him  to  dispute.  But,  sup- 
posing that  the  judgment  also  adjudges  the 
prior  existence  or  nonexistence  of  certain 
facts,  there  is  no  estoppel  by  rerdict  as  to 
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these  facts,  except  as  between  the  parties  in 
personam  and  their  priyies.  Thus,  a  yalid 
judgment  declaring  a  marriage  absolutely 
yoia,  and  annulling  it,  is  conclusi  ye  on  the 
whole  world  that  uie  parties  haye  not  since 
been  husband  and  wife ;  but  it  is  only  con- 
clusiye  on  the  parties  and  their  privies  that 
they  neyer  were  husband  and  wife.  As  to 
the  rest  of  the  world,  it  has  no  other  effect 
than  that  of  a  judgment  of  diyorce.  The 
following  cases  illustrate  the  doctrine  that 
the  act  performed  by  the  judgment  itself  is 
conclusfye  for  and  against  the  whole  world. 
Fhfet  y.  8t.  PatU  Bkg,  A  Inv.  Oo,  (Minn.)  59 
N.  W.  Rep.  808;  Baod  y.  Rood,  110  Mass. 
468.  See  also  Oreenl.  By.  §  688.  The  fol- 
lowing cases  illustrate  the  doctrine  that  the 
mere  adjudication  by  the  judgment  of  the 
existence  or  nonexistence  of  prior  facts  is 
conclusi  ye  only  as  between  parties  and  priv- 
ies. QUO,  y.  i&od,  SRI.  848,  78  Am.  Dec. 
78 ;  Butterfield  y.  amith,  101  U.  S.  570,  35  L. 
ed.  868 ;  WiUiame  y.  WiUiame,  68  Wis.  58. 
68  Am.  Hep.  358. 

But  there  is  another  reason  why  the  tax 
judgment  does  not,  in  this  action,  estop  this 
plaintiff.  In  a  proceeding  in  rem  there  is  a 
wide  distinction  between  things  guilty  or 
hostile,  and  things  indebted.  The  libelant  in 
the  one  case  claims  theiiM  in  rem;  in  the  other, 
the  ju$  ad  rem.  **  Decrees  against  things 
guilty  and  things  hostile  merely  declare  the 
status  of  such  tilings.  They  do  not  forfeit 
anything,  but  simply  declare  or  pronounce 
the  f<vfeiture  preyiously  incurred.  On  the 
other  hand,  decrees  against  things  indebted, 
are  similar  to  a  Judgment  for  debt  against  a 
personal  debtor.  *  Waples,  Proc.  i n  Hem.  ^  3, 
subd.  10.  ''The  object  of  the  action  against 
debtor  property  is  to  make  the  money  that  is 
owing  by  it.  When  that  object  is  accom- 
plished, any  surplus  of  proceeds  inures  to 
the  owner  of  the  ree  proceeded  against.  He 
may  stop  the  proceedings  at  any  stage  by 
paying  the  debt,  while  the  owner  of  a  thin^ 
guilty  t  -  -         -   -        


Ity  or  hostile  has  not  this  priyilege. "  Id. 
$  455.  In  a  proceeding  in  rem  against  a  thing 
guilty  or  hostile,  it  is  held  that  the  Judg- 
ment relates  bads  to  the  time  of  forfeiture, 
and  devests  the  title  to  the  thing  seized  (not 
to  collateral  things)  from  that  time.  But,  in 
a  proceeding  in  rem  or  quasi  in  rem,  against 
a  thing  indebted,  how  can  the  judgment  re- 
late back  beyond  the  time  of  seizure  or  at- 
tachment? The  prior  ownership  of  such  prop- 
erty is  deyested,  not  merely  by  the  judgment, 
but  by  the  subsequent  sale.  In  such  a  case, 
is  anything  sold  Uiat  is  not  seized?  It  would 
seem  not.  Again,  the  question  in  such- a  case 
is  usually,  not  the  extent  or  character  of  the 
thing  seized,  but  the  existence,  extent,  and 
character  of  the  indebtedness  against  it.  But 
it  is  well  settled  that  the  determination  of 
the  existence,  character,  and  amount  of  such 
Indebtedness  is  ree  judicata  only  so  far  as  it 
is  satisfied  by  the  condemnation  and  sale  of 
the  ree.  Bishop  y.  Travis,  51  Minn.  188; 
Thurston  y.  Thurston  (Minn.)  59  17.  W.  Uep. 
1017. 

The  tax  judgment  here  in  question  was 
obtained  against  a  thing  indebted,  and  the 
adjudication  of  the  existence,  character,  and 
amount  of  that  debt  in  that  proceed  ing,  is  an 
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estoppel  against  all  now  claiming  the  thing 
seizea,  in  so  far  as  the  indebtedness  so  ad- 
Judged  was  satisfied  by  the  condemnation  and 
sale  of  the  thing  seized ;  but  we  can  give  that 
adjudication  no  other  or  greater  effect.  We 
cannot  hold  that,  in  an  action  in  which  the 
title  obtained  to  the  thing  seized  and  con- 
demned is  not  involTed,  this  adjudication 


now  estops  this  plaintiff  from  dlBpnttii^  Um 
existence,  character,  or  amount  of  the  indebt- 
edness so  adjudged  in  that  proceeding  to  ex- 
ist. 

ThsjudgfMifU  aippealedfrem  U  remned^  mad, 
on  the  verdict  and  findings  of  fact.  Judgment 
is  ordered  for  plaintiil  punuant  to  this  opin- 
ion " 
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Joseph  R.  BICEERDIEE,  Appt., 

c. 

Maiy  0.  ALLEN  et  oZ.,  Exrs.,  etc.,  of  Edwin 

0.  Allen,  Deceased. 

1.  A  Judgment  of  reTiTalinselrelketaB 
to  revlTO  a  Judj^ment,  based  upon  notice  by 
mail  as  well  as  by  publication,  to  a  resident  of 
the  state,  is  prima  faole  valid  in  a  collateral  pro- 
oeediDR. 

5.  Mailing  to  a  residont  of  a  state*  as 
well  as  pnbllflhliiflrf »  nlitiee  of  a  proceed- 
inir  ineeire/oeicw  to  revive  a  Juderment,  as  pro- 
Tided  in  2  Starr  9t  C.  Stat,  p.  1789,  where  his  rest- 
denoe  is  stated  in  the  afBdavlt,  whloh  shows  that 
be  has  ffone  out  of  the  state  or  is  concealed  with- 
in it  so  that  process  cannot  be  served  on  him, 
is  suiBdent  to  satisfy  the  constitutional  require- 
ment of  due  process  of  Jaw. 

8.  AcertlflcateoftheclerkthatheluM 
Bialled  a  notice  of  sofre/ocCos  addressed  to 
the  defendant,  which,  under  Uev.  Stat.,  chap.  fS^ 
•  12,  Is  declared  to  be  evidence.  Is  prima  fade  evi- 
dence that  the  notice  so  [sent  1^  mail  was  re- 
ceived. 

4«  An  answer  under  oath  has  no  irreater 
force  as  evidence  than  thelblll,  undeifRev.  Stat., 
chap.  22,  •  20,  where  the  bill  waives  the  oath. 

6.  The  eatialketion  or  discharge  of  a 
Judgment  may  be  shown  as  a  defense  against 
a  creditors*  bUlto  enforce  the  Judgment  after  re- 
vival on  scire /ados,  as  well  ss  to  defeat  there- 
vivaL 

6*  An  aflldawit  In  whieh  the  aHlant  ''on 
oath  states***  but  which  the  certificate  of  the 
notary  merely  states  to  have  been  ^'subscribed,** 
without  sayinir  that  it  was  sworn  to  before  him, 
on  which  a  Mire  /aoCoa  to  revlTC  a  Judirment  Is 
based,  ii  not  so  defective  as  to  defeat  the  Judg- 
ment of  revival  in  a  collateral  proceeding,  where 
thii  redtes  that  it  was  made  on  due  proof. 

7*  A  recital  In  a  Judgment  that  due  proof 
was  made  is  at  least  prima  fade  evidence  of  that 
fact. 

8.  The  objection  that  an  allldaTit  for 
snbstltnted  serrlee  was  In  the  disjunc- 
tive in  stating  that  defendant  was  concealed 
within  the  state,  or  had  gone  out  of  the  state  so 
that  process  could  not  be  served  upon  him,  is  not 
well  taken  where  the  material  fact  of  the  impos- 
sibility of  finding  his  whereabouts  is  alleged. 

(April  1.180BJ 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Cook  County  in 


KoTS.— As  to  effect  of  constructive  notice  to  give 
Jurisdiction  over  residents  or  nonresidents,  see 
note  to  Moyer  v.  Bucks  (IndJ  16  L.  B.  A  StL 
S9L,R.A. 


favor  of  plaintiffs  in  a  creditora*  YASL  to  leech 
assets  belonging  to  defendant  in  satisfaction  of 
a  judgment  which  had  been  reviTed  s£;aiD8t 
hnn  upon  9cire  fadoB,    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mewn.  Swift,  Campbell*  Joism  * 
Martin*  for  appellant: 

Section  27  of  chapter  110.  Starr  ft  C.  Stat- 
utes, is  unconstitutional. 

The  procedure  pointed  out  by  the  above  sec- 
tion does  not  constitute  due  process  of  law 
within  the  meaning  either  of  the  constitution 
of  this  state  or  the  Constitution  of  the  United 
States. 

Piennoper  ▼.  Jf^,  95  U.  8.  714,  34  L.  ed. 
665;  waiter  ▼.  Beid,  52  U.  S.  11  How.  487,  IS 
L.  ed.  761. 

The  court  acquired  no  Jurisdiction  of  the 
person  of  appellant  in  the  suit  to  revise  the 
judgment,  for  the  following  reasons: 

(a).  The  affidavit  upon  which  thelpublicatioD 
notice  was  based  is  void  because  it  was  not 
sworn  to. 

McDermaid  v.  Btuedl,  41I1L  480. 

(b).  Assuming  for  the  argument  that  Bar- 
bour's affidavit  was  sworn  to,  still  it  does  not 
set  up  any  state  of  facts  which  authorized  aerr- 
ice  by  publication  on  appellant. 

(c).  The  affidavit  of  Barbour  was  void  be- 
cause in  the  alternative. 

Ranaldeon  v.  HamHten,  5  La.  Ann.  203; 
Kegel  v.  SehrenkAeiten,  87  Mich.  174;  Dintruf 
V.  TuihiU,  62  Hun,  591;  Diekentan  t.  OMofar. 
15  Ean.  269. 

(d).  The  notice  itself  was  fstally  defective.  ) 

HayiDood  v.  (MUnt,  60  IlL  884. 

iienrs.  Sleeper.  Barbour  *  Emriehv 
for  appellee: 

The  facts  stated  in  the  affldayit,  the  efforU 
made  to  ascertain  the  whereabouts  of  Bicker- 
dike,  and  the  results  of  these  efforts,  tend  to 
prove  that  he  was  either  out  of  the  stale,  or 
that  he  was  concealed  within  the  state. 

North  V.  MeDonaXd,  1  Biss.  S7;  Haftwig  y. 
JBartung,  8  111.  App.  166. 

If  there  bad  been  no  Jurat  at  aU  attached  to 
the  affidavit,  but  the  name  of  the  notary,  with 
his  seal,  had  appeared  there,  the  affidavit  itself 
shows  that  it  was  upon  oath. 

King  v.  Bmden,  9  £ast»  487;  Cbek  ▼.  Jenkins. 
80  Iowa,  452. 

This  was  not  the  commencement  of  a  new  or 
original  suit,  but  a  continuation  of  one  already 
begun,  proceeded  in  to  the  stage  of  entering  up 
Judgment,  but  not  executed,  the  execution  of 
which  remained  to  be  done  in  and  by  the  su- 
perior court  of  Oook  county,  and  no  other 
court 

WrightY.  JSTutt,  1  T.  R  888;  F^o^  v.  Om- 
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?7ier,  14  Bl.  447;  ChaUencr  t.  Nila^  78  m. 
8;  9m%th  ▼.  iSee«0it«.  188  HI.  191. 
The  writ  of  teitv  faeiai  Is  a  common-law 
writ,  issued  upon  a  record,  and  might  have 
been  sued  out  without  any  provision  of  statute 
whatever,  and  the  court  would  have  had  au- 
thority to  order  execution  to  issue  upon  the 
Judgment  for  its  execution. 
2  Tidd,  Pr.  1107.  _ 

Maprader*  /.,  delivered  the  opinion  of 
the  court: 

This  is  a  creditors*  bill,  filed  on  Decem- 
ber 17,  1891,  in  the  superior  court  of  Cook 
county  by  the  appellees  as  executors  of  the 
estate  of  Kdwin  0.  Allen,  deceased,  against 
appellant  and  others,  based  upon  a  judg- 
ment recovered  by  said  testator,  in  his  life- 
time, on  November  20,  1878,  against  appel- 
lant and  one  Pratt,  and  claimed  to  have  been 
revived  by  judgment  of  revival  entered  on 
December  9,  1891,  upon  which  execution 
was  issued  and  returned  unsatisfied  after  de- 
mand made.  Amendments  were  filed  to  the 
original  bill,  and  afterwards  a  supplemental 
bill  was  filed.  Answers  were  filed  by  the 
appellant  and  other  defendants  alleged  to 
have  in  their  hands  stock  belonging  to  ap- 
pellant. A  receiver  was  appointra  by  agree- 
ment of  parties,  with  directions  to  sell  the 
stock  and  hold  the  proceeds  to  abide  the  final 
disposition  of  the  case.  The  answer  of  the 
appellant  here  to  the  creditors'  bill  below 
set  up,  among  other  things,  that  in  the  tcire 
fctdas  proceeding  to  revive  the  Judgment  the 
revival  ludgment  was  void  because  the  court 
obtained  no  jurisdiction  over  the  appellant 
by  personal  service  or  entry  of  appearance ; 
and  that  section  26  of  the  Practice  Act  (Rev. 
Stat.  1898,  chap.  110,  par.  27 ;  2  Starr  <&  C. 
8Ut.  p.  1789,  par.  27)  was  unconstitutional 
as  being  in  conflict  with  section  2  of  article 
9  of  the  Constitution  of  Illinois,  which  pro- 
Tides  that  ''no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  pro- 
cess of  law,"  and  also  as  being  in  conflict 
with  section  1  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States.  Appel- 
lant's answer  to  the  bill  admits  that  the 
ludgment  was  recovered  against  himself  and 
Pratt  on  November  20,  1878,  as  alleged  in 
the  bill,  and  that  on  October  1»  1891,  appel- 
lees instituted  proceedings  by  ieirefadoi  in 
said  superior  court  to  revive  jiaid  judgment, 
and  that  execution  was  issued  upon  the  judg- 
ment as  revived,  and  returned  nulla  bona. 
The  answer  also  sets  out  in  full  all  the  pro- 
ceedings in  the  suit  to  revive,  from  the  pns- 
eipe  for  a  adre  faeiai  to  the  Judgment  of 
revival.  Upon  the  hearing,  appellees  in- 
troduced in  evidence  the  said  proceedings  as 
set  out  in  the  answer.  The  appellant  intro- 
duced no  evidence  whatever,  but  at  the  close 
of  the  evidence  introduced  by  appellees  made 
a  motion  to  dismiss  the  bill,  upon  the  alleged 
grounds  that  the  court  had  no  power  to  enter  a 
judgment  of  revival  for  want  of  jurisdiction 
over  appellant,  and  that  the  said  section  26 
was  unconstitutional,  as  aforesaid  ;  and  also 
because  of  certain  alleged  defects  in  the  affi- 
davit for  publication  and  the  publication  no- 
tice in  the  sdrefaeiaM  proceeding.  This  mo- 
tion was  overruled,  bat  no  exception  is  shown 
29  L.  R.  A. 


by  the  bill  of  exceptions  to  have  been  taken 
to  the  order  overruling  it.  The  court  below 
rendered  a  decree  flnding  that  the  original 

iudgment  remained  due  and  unpaid ;  that  it 
lad  oeen  duly  and  regularly  revived  ;  that  the 
proceedings  of  $cire  faciM  to  revive  it  were 
valid  and  legal ;  and  directed  that  thereshould 
be  paid  out  of  the  proceeds  of  the  sale  of  said 
stock  the  original  judgment  and  interest 
from  the  date  of  its  rendition,  and  the  costs 
accrued  both  in  the  original  proceeding  and 
in  the  aeire  facias  proceeding.  From  this 
decree  the  present  appeal  is  prosecuted. 

First,  as  to  the  alleged  unconstitutionality 
of  section  26.  That  section  is  as  follows : 
''It  shall  not  be  necessary  to  file  a  declara- 
tion in  any  scire  facicu  to  revive  a  judgment, 
or  foreclose  a  mortgage,  in  any  court  of  rec- 
ord in  this  state.  And  in  such  case  of  scire 
facias  to  reviYe  a  judgment,  where  the  plain- 
tiff in  the  judgment  sought  to  be  revived,  or 
his  attorney,  shell  file  an  afl[idavit  in  the  of- 
fice of  the  clerk  of  the  court  out  of  which 
the  writ  issues,  showing  that  the  defendant 
in  the  scire  facias  resides  or  has  gone  oiit  of 
the  state,  or  is  concealed  within  the  state,  so 
that  process  cannot  be  served  on  him,  and 
statins  the  place  of  residence  of  such  defend- 
ant, if  known,  or  that  on  due  inquiry  his 
place  of  residence  cannot  be  ascertained;  then, 
in  such  case,  notice  to  the  defendant  may  be 
given  by  publication  and  mail  in  the  same 
manner  as  is  provided  by  statute  for  notice 
in  like  cases  in  chancery."  2  Starr  &  C. 
Stat.  p.  1789,  par.  27 ;  Rev.  Stat.  1898,  chap. 
110,  par.  27,  g  26.  The  provision  for  notice 
in  cases  in  chancery,  so  far  as  applicable,  is 
as  follows :  ''The  clerk  shall  cause  publica- 
tion to  be  made  in  some  newspaper  printed 
in  his  county  .  .  .  containing  notice  of 
the  pendency  of  such  suit,  the  names  of  the 
parties  thereto,  the  title  of  the  court,  and 
the  time  and  place  of  the  return  of  summons 
in  the  case;  and  he  shall  also,  within  ten 
days  of  the  first  publication  of  such  notice, 
send  a  copv  thereof  by  mail,  addressed  to 
such  defendant  whose  place  of  residence  is 
stated  in  such  afiSda vi t.  The  certi  ficate  of  the 
clerk,  that  he  has  sent  such  notice  in  pur- 
suance of  this  section,  shall  be  evidence." 
Rev.  Stat.  chap.  22,  par.  12,  g  12.  Where 
the  defendant  is  a  nonresident  of  the  state  of 
Illinois,  and  the  proceeding  is  not  in  rem, 
but  in  personam,  the  publication  of  notice 
and  the  mailing  of  a  copy  thereof  to  an  ad- 
dress outside  of  the  state,  without  personal 
service  or  appearance,  would  not  give  to  a 
court  in  this  state  such  jurisdiction  over  the 
person  of  the  defendant  as  to  make  a  judg- 
ment in  personam  against  him  valid  and  im- 
pervious to  collateral  attack,  except  in  cases 
affecting  the  personal  or  civil  status  and 
capacities  of  the  citizen  of  the  state  towards 
a  nonresident, — as,  for  instance,  in  reference 
to  the  dissolution  of  the  marriage  relation, — 
and,  except  in  cases  where  another  mode  of 
service  than  that  of  personal  service  may  be 
regarded  as  having  been  assented  to  in  ad- 
vance,— as,  for  instance,  the  appointment  of 
agents  in  the  state  to  receive  service, — and 
requirements  as  to  service  upon  corporations 
created  by  the  state.  Bsnnajfer  v.  Nef,  96 
U.  S.  714,  24  L.  ed.  666.     A  proceeding  in 
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rem  is  not  merely  a  direct  proceeding  against 
property,  but  any  action  between  the  parties 
where  the  direct  object  is  to  reach  and  dis- 
pose of  property  owned  by  them  or  of  some 
interest  therein.  For  example,  suits  by  at- 
tachment against  the  property  of  debtors, 
suits  for  the  partition  of  land,  to  foreclose 
mortgages,  to  enforce  liens  or  contracts  re- 
specting property,  may  be  regarded  as  pro- 
ceedings %n  rem  so  far  as  they  affect  property 
in  the  state.  Penna^  t.  Neff,  eupra.  m 
such  proceedings  in  rem,  where  the  obleot  is 
to  reach  and  dispose  of  property  within  the 
state,  or  some  interest  therein,  seryioe  by 
publication,  or  in  some  mode  other  than  upon 
the  person,  may  be  sufficient.  The  theorr 
of  the  law  is  that  when  a  man's  property  is 
brought  under  the  control  of  the  court  by 
seizure,  such  seizure  informs  and  notifies  him 
of  the  proceedings  taken  for  its  sale  or  con- 
demnation. In  such  cases,  constructiYe  no- 
tice is  permitted  and  becomes  effectual  solely 
by  reason  of  the  attachment  or  seizure  of  the 
property.  The  jurisdiction  of  the  court  to 
determine  the  obligations  of  the  defendant 
constructively  notified  is  incidental  to  its 
jurisdiction  over  the  property.  The  judg- 
ment has  noeffect  beyond  the  propertj^  reached 
or  affected  in  that  suit.  '^  Jurisdiction  is  ac- 
quired in  one  of  two  modes :  First,  as  against 
the  person  of  the  defendant  by  the  service  of 
process ;  or,  secondly,  by  a  procedure  against 
the  property  of  the  defendant  within  the  ju- 
risdiction of  the  court. "  Boswell  v.  OtU,  SO 
U.  S.  9  How.  836.  18  L.  ed.  164.  -But," 
says  Mr,  Justice  Field,  in  Pennoyer  v.  N^, 
iupra,  **  where  the  entire  object  of  the  action 
is  to  determine  the  personal  rights  and  obli- 
gations of  the  defendants, — that  is,  where 
the  suit  is  merely  in  j9^«mam, —construct! ve 
service  in  this  form  upon  a  nonresident  Is  in- 
effectual for  any  purpose.  Process  from  the 
tribunals  of  one  state  cannot  run  into  another 
state,  and  summon  parties  there  domiciled  to 
leave  its  territory  and  respond  to  proceedings 
airainst  them.  Fublication  of  process  or  no- 
tice within  the  state  where  the  tribunal  sits 
cannot  create  any  greater  obligation  upon  tJie 
nonresident  to  appear.  Process  sent  to  him 
out  of  the  state,  and  process  published  with- 
in it,  are  equally  unavailing  in  proceed  logs 
to  establish  his  personal  liability.^  See  also 
Webster  v.  Beid,  62  U.  8.  11  How.  487,  18 
L.  ed.  761. 

8o  f ar  as  section  96  applies  to  defendants 
residing  out  of  the  state,  we  do  not  see  how 
it  can  be  upheld  as  a  valid  law,  in  view  of 
the  principles  hereinbefore  announced.  That 
is  to  sav,  where  the  proceeding  by  edrefadcu 
is  instituted  to  revive  a  judgment  rendered 
aeainst  a  nonresident,  Uie  Judgment  of  re- 
vival cannot  be  regarded  as  valid,  if  such 
nonresident  has  not  been  personally  served 
or  has  not  entered  his  appearance,  but  has 
oniv  been  served  by  publication  and  the 
mailing  of  a  notice  to  him  to  his  residence 
outside  of  the  state.  The  edrefaeiaa  proceed- 
ing to  revive  a  judgment  is  not  a  proceed- 
ing inrem, — certainly  not  where  the  original 
judgment  sought  to  be  revived  is  a  judgment 
in  pei*9onam.  Although  the  nonresident  may 
receive  the  notice  mailed  to  his  residence  out 
of  the  state,  he  is  not  bound  to  appear,  be- 
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cause  ''no  state  can  exercise  diieet  Jnriadic 
tion  and  authority  over  persons  or  piopeitv 
without  its  territory.*     JPennaifer  t.  Ifef, 
supra.    We  held  in  Olaifd  ▼.  TkvtUr,  118  HL 
891,  that  service  out  of  the  state  l^  copy  oi 
the  bill  and  notice  in  a  chancery  case,  so  fsi 
as  property  in  this  state  was  sought  to  be 
affected,  would  give  the  court  jurisdictioo 
to  decree  concerning  it,  bat  not  to  render  a 
personal  decree  against  the  defendant  for  the 
recovery  of  money  or  costs,  and  to  avraid  a 
general  execution  against  him  for  the  collec- 
tion of  the  same.    If  the  statute  proTided  for 
bringing  in  a  resident  of  the  state  by  publi- 
cation of  the  notice  only,  without  the  mail- 
ing of  any  notice  to  him,  the  same  objection 
mieht  lie  as  in  case  of  a  nonresident.     A 
Judgment  in  personam  in  the  court  of  a  state 
against  one  of  the  citizens  who  is  not  served 
with  process,  but  is  served  by  publication 
only, cannot  be  valid,  except  in  cases  ooming 
within  the  exceptions  already  indicated,     ul 
Webster  v.  Beid,  supra,  it  was  said :    *'TheaB 
suits  were  not  proceedings  in  rem  against  the 
land,  but  were  in  personam  against  the  own- 
ers of  it.    Whether  they  all  resided  within 
the  territorv  or  not  does  not  appear,  nor  is  it 
a  matter  of  any  importance.    J^o  persoii  is 
required  to  answer  in  a  suit  on  whom  process 
has  not  been  served,  or  whose  propertj  has 
not  been  attached.  **    So,  in  Pennuifer  t.  Seg, 
supra,  it  was  said  that  such  judgments  were 
not  binding  in  the  state  where  rendered,  any 
more  than  they  were  outside  of  such  state, 
and  that  since  the  passage  of  the  14th  Amend- 
ment  to  the  Federal  Constitution  their  en- 
forcement in  the  state  could  be  resisted  *aa 
the  ground  that  proceedings  in  a  court  of 
justice  to  determine  the  personal  rights  and 
obligations  of  parties  over  whom  that  court 
has  no  jurisdiction  do  not  constitute  due 
process  of  law. "    But  this  statute  does  some- 
thing more  than  require  the  publication  of 
the  notice.    It  requires  a  copy  of  the  notice 
to  be  sent  by  mail,  addressed  to  tlie  defend- 
ant whose  place  of  residence  is  stated  in  the 
affidavit.    Suppose  that  a  defendant  resides 
in  this  state,  and  has  a  known  residence  here, 
but  conceals  himself  so  that  process  cannot 
be  served  upon  him,  and  that  the  notice  spe- 
cified in  the  statute  is  sent  to  him  by  mail. 
If  he  receives  the  notice  so  sent,  he  has  re- 
ceived personal  notice  just  as  much  as  though 
a  summons  was  served  uiM>n  him  by  the  sher- 
iff.   The  certificate  of  the  clerk  is  made  proof 
of  the  mailing  of  the  notice.     ''Proof  of  the 
mailing  of  notices,  properly  addressed,   is 
prima  nicie  evidence  of  their  having  been  re- 
ceived by  the  party  addressed."    Meyer  v. 
Krohn,  114  111.  674;  Toung  v.  Oaj^,  147  HI. 
176,  and  198.    When,  therefore,  in  any  col- 
lateral proceeding,  a  judgment  of  revival 
based  upon  notice  given  through    the  mail 
as  well  as  bv  publication  to  a  resident  of  the 
State  is  relied  upon,  it  is  prima  facie  Talid. 
In  such  case  the  judgment  cannot  be  said  to 
have  been  rendered  without  jurisdiction  over 
the  defendant.    The  proceeding  by  scire  facias 
to  revive  a  judgment  is  not  a  new  suit,  but 
merely  the  continuation  of  the  old  one.    It 
does  not  determine  the  obligations  of  the  de- 
fendant to  the  plaintiff  as  involved  in  the 
original  oontroveny  and  as  s^tled  by  the 


1898. 


BiCKSBDIXB  T.  ALLSM. 


785 


former  Indgment,  but  merely  seeks  a  reviyal 
of  the  lormer  ludgmeot  in  order  to  have  ex- 
ecution of  it.  The  defendant  cannot  show 
any  matter  which  was  pleaded  or  niiffht  have 
toen  pleaded  in  the  former  action.  The  only 
defenses  which  can  be  set  up  in  the  scire  facias 
proceeding  are  that  no  Judgment  was  ren- 
dered, or.  If  one  was  rendered,  that  it  has  been 
satisfied  or  discharged.  21  Am.  &  Enff.  En- 
cyclop.  Law,  pp.  fe5,  864 ;  Smith  v.  Stewns, 
188  111.  188.  Hence  we  are  inclined  to  think 
that  section  26,  taken  in  connection  with  sec- 
tion 12  of  the  Chancery  Act,  is  a  constitu- 
tional enactment  so  far  as  it  provides  for  serv- 
ice by  publication  of  notice  and  mailing  of 
<»py  thereof  to  residents  of  the  state  whose 
residence  is  stated  in  the  affidavit 

In  the  case  at  bar  the  appellant  admitted 
in  his  answer  that  the  copy  of  the  notice  re- 
quired by  the  statute  was  mailed  to  him. 
He  sets  forth  therein  in  hoe  verba  the  certifi- 
cate of  the  clerk  filed  in  the  scire  fadas  pro- 
ceeding, in  which  that  official  certifies  that 
on  October  10,  A.  D.  1801,  he  sent  by  mail 
a  notice  (of  which  a  copy  is  thereto  attached) 
addressed  to  ''Joseph  K.  Bickerdike,  Elston 
Road,  near  Belmont  Ave.,  Chicago,  111." 
This  certificate  was  prima  facie  evidence  that 
the  notice  so  sent  by  mail  was  received  by 
appellant.  If  It  be  permissible  to  introduce 
evidence  in  the  collateral  proceeding  to  show 
that  the  copy  of  the  notice  sent  by  mail  was 
not  received,  it  is  sufficient  to  say  that,  in 
this  proceeding  by  creditors'  bill,  no  evi- 
dence was  introduced  to  overcome  the  prima 
facie  case  made  by  the  clerk's  certificate.  It 
is  true  that,  in  his  answer  to  the  creditors* 
bill,  appellant  states  that  the  notice  was  not 
received  by  him,  but  the  bill  waives  the  an- 
swer under  oath;  and  therefore,  under  the 
statute,  the  answer  has  no  greater  force  as 
evidence  than  the  bill.  Rev.  Stat.  chap. 
22,  par.  20,  ^  20.  Where  the  oath  is  thus 
waived,  the  fact  that  the  answer  is  sworn  to 
irives  it  no  force  as  evidence,  but  it  will  be 
deemed  as  merely  a  pleading.  Wallwork  v. 
Derhu,  40  111.  627;  WiUenbwgy.  Murphy,  86 
111.  844;  Moore  v.  Hunter,  6  111.  817.  As  to 
the  only  defenses  which  appellant  could  have 
made  in  the  scire  facias  proceeding,  namely 
the  nonexistence  of  the  Judgment,  or  its  sat- 
isfaction or  discharge,  it  may  be  said  that, 
in  his  answer  in  the  case  at  bar,  appellant 
admits  the  existence  of  the  origins  Judg- 
ment, and  he  neither  pleads  nor  attempts  to 
prove  any  satisfaction  or  discharffe.  if  the 
judgment  had  been  satisfied  or  discharged, 
such  fact  could  have  been  shown  as  a  defense 
against  the  enforcement  of  the  revived  Judg- 
ment by  creditors'  bill.  It  follows  that,  so 
far  as  the  justice  of  the  matter  is  concerned, 
appellant  has  been  deprived  by  the  filing  of 
this  creditors'  bill  of  no  defense  which  he 
was  entitled  to  make  in  the  sci/re  facias  pro- 
ceeding. 

Second,  it  it  claimed  that,  even  if  section 
26  is  a  valid  enactment,  the  publication  and 
mailing  of  the  notice  are  not  authorized  with- 
out the  filing  of  the  affidavit  mentioned  in 
the  section,  and  that  the  affidavit  in  this  case 
was  so  defective  as  not  to  warrant  the  publi- 
cation and  mailing  of  the  notice. 

The  afiMavit  which  was  filed  in  the  9Gire 
2»L.B.A. 


facias  proceeding  on  October  o,  1891,  is  ■■ 

follows : 

**  State  of  Ilunou,  )  ^  In  Superior  Courts 
County  of  Cook        j  *••  Oct.  Term,  1891. 

"Mary  C.  Allen  and  Edwin  C.  Al-^ 
len,  Jr. ,  Executors  of  the  Estate 
of  Edward  C.  Allen,  Deceased,    \-^i^  4^9 

**  Joseph  R.  Bickerdike  and  .Zacha- 

rias  I.  Pratt. 

''James  J.  Barbour,  attorney  for  above- 
named  plaintififs,  on  oath  states  that  Joseph 
R.  Bickerdike,  one  of  the  above-named 
defendants,  resides  in  the  city  of  Chicago, 
in  this  state,  and  that  he  is  concealed 
within  this  state  or  has  gone  out  of  this 
state,  so  that  process  cannot  be  served  up- 
on him.  Affiant  further  states  that  he  has 
made  inquiries  at  the  residence  of  said  de- 
fendant as  to  his  whereabouts,  and  the  replies 
received  from  said  defendant's  wife  were  to 
the  effect  that  he  was  away,  and  she  could 
not  tell  when  he  would  be  home ;  and  when 
asked  where  said  defendant  was,  she  refused 
to  state,  and  to  every  question  put  by  this 
affiant  she  would  make  an  evasive  answer. 
Affiant  further  states  that  his  inquiries  of  the 
person  in  charge  of  said  defendant's  office  in 
the  city  of  Chicago,  in  this  state,  failed  to 
bring  any  information,  further  than  that  Mr. 
Bickerdike  was  away  and  did  not  wish  to 
have  it  known  where  he  was.  Affiant  further 
states  that  said  defendant's  neighbors  stated 
to  this  affiant  that  said  defendant  would  con- 
ceal himself  to  avoid  service  should  suit  be 
brought  against  him,  and  affiant  is  utterly 
unable  to  find  said  Bickerdike. 

''James  J.  Barbour. 

"Subscribed  before  me  this  6th  dav  of  Oc- 
tober, 1891. 
"  [seal.]     John  M.  Meter,  Notary  PuSlie.^ 

It  is  said  that  the  affidavit  is  void  because 
the  notary  whose  certificate  is  attached  dues 
not  state  that  it  was  sworn  to  before  him, 
but  only  states  that  it  was  subscribed  before 
him.  The  case  of  McDermaid  v.  Russell,  41 
111.  489,  is  referred  to  in  support  of  the  ob- 
jection. In  that  case,  where  the  widow  of 
the  deceased  husband,  who  had  died  intestate 
and  childless,  filed  a  bill  to  have  her  inter- 
est as  statutory  heir  in  her  husband's  estate 
set  off  to  her,  and  sought  to  bring  in  by  pub- 
lication certain  minor  heirs  at  law  of  her 
husband.  It  is  said :  "  The  affidavit  of  non- 
residence  does  not  appear  to  have  been  sworn 
to  before  anv  officer.  For  that  omission  it 
was  no  affidavit,  and  gave  no  authority  to 
the  court  to  enter  an  order  of  publication.* 
The  affidavit  is  not  set  forth ;  and  how  the 
fact  that  it  was  not  sworn  to  appeared  it 
not  stated.  That,  however,  was  a  case  where 
the  decree,  which  was  against  infants,  was 
brought  up  for  review  in  a  direct  proceeding. 
Here,  the  attack  upon  the  Judgment  of  re- 
vival is  made  in  a  collateral  proceeding,  and 
it  appears  that  the  affiant,  whose  name  is 
signed  to  the  affidavit,  avers  therein  that 
what  he  states,  he  states  ''on  oath ;"  and  the 
name  of  the  notary  public  with  his  seal  ap- 
pears below  the  notarial  certificate  attached 
to  the  affidavit ;  and  the  Judgment  of  revival 
entered  on  December  9,  183l,  recites  upon 
its  face  that  there  was  presented  to  the  court 
60 
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''due  proof  of  publication  of  the  notice  to 
the  defendants.  The  clerk  is  directed  by 
the  statute  to  cause  publication  of  the  notice 
to  be  made,  and  to  mail  a  copy  thereof, 
where  the  jblaintiff  or  his  attorney  files  an 
affidavit.  The  presumption  is  that  the  clerk 
did  his  dutT,  and  that  he  would  not  have 
caused  publication  to  be  made  and  notice  to 
be  mailed  unless  such  an  affidavit  as  the 
statute  requires  was  first  filed.  Here,  an 
affidavit  made  by  plaintifF*s  attorney  was 
filed  in  the  clerk's  office,  and  it  will  be 
presumed  that  the  affidavit  was  sworn  to, 
or  that  the  statements  alleged  upon  its  face 
to  have  been  made  on  oath  were  made  on 
oath.  Nan  etnuUU  that  the  clerk  himself 
did  not  administer  the  oath  before  caus- 
ing the  publication  to  be  made.  The  reci- 
tal in  the  Judgment  that  "due  proof"  was 
made  is  at  least  prima  facie  evidence  of 
that  fact,  and  it  will  be  presumed  that  such 
proof  was  made  to  the  satisfaction  of  the 
court.  Pierce  v.  CarUton,  Id  111.  858,  54 
Am.  Dec.  405;  King  v.  Bmdm,  9  East,  487; 
Bamett  v.  Wolf,  70  111.  76 ;  ffarrii  v.  Les- 
ter, 80  111.  807.  In  Kruse  v.  WiUan,  70  111. 
888,  the  action  was  ejectment,  and  the  de- 
fendant relied  upon  a  sheriff's  deed  made  in 
pursuance  of  a  sale  under  a  judgment  in  an 
attachment  proceeding.  The  record  showed 
that  the  jurat  attached  to  the  affidavit  for  the 
attachment  writ  was  not  signed  by  anv  offi- 
cer, and  had  no  signature  at  all ;  and  it  was 
held  that  the  affidavit  was  sufficient  to  author- 
ize the  issuance  of  the  writ,  and  could  not 
be  assailed  in  the  ejectment  suit.  In  that 
case,  the  clerk  recited  in  the  attachment 
writ  that  the  plaintiff  had  complained  on 
oath  to  him ;  and  we  said :  **  It  is  not  to 
be  presumed  the  clerk  has  made  a  false 


statement  in  the  writ,  or  that  he  would  have 
issued  the  writ  without  the  oath.  *  It  Is  true 
that  here  the  clerk  makes  no  such  reduil  m 
that  made  in  the  attachment  writ  in  that  case. 
But  the  presumption  that  he  did  bis  duty  is 
as  strong,  from  the  fact  that  he  signed  and 
published  the  notice  and  mailed  a  copy  of 
It,  as  it  would  have  been  had  he  made  a  recital 
that  an  affidavit  had  been  sworn  to  and  filed 
in  his  office.     Cook  v.  Jenkine,  80  Iowa,  431 

A  further  objection  is  made  to  the  affidavit 
upon  the  ground  that  it  is  in  the  disjunctive, 
and  cases  are  referred  to  where  affldavits  in 
attachment  proceedings  which  state  two  or 
more  statutory  causes  or  grounds  uf  attach- 
ment in  the  disjunctive  are  held  to  be  de- 
fective. We  do  not  think  that  those  cases 
are  applicable  here.  The  material  fact  was 
that  appellant,  being  a  resident  of  the  state, 
could  not  be  found  in  it,  so  that  prooeas  ooald 
be  served  on  him ;  and  it  could  not  be  cer- 
tainly known,  as  the  facts  set  up  in  the  affi- 
davit show,  whether  the  impossibility  of 
finding  his  whereabouts  was  due  to  bis  con- 
cealment within  the  state  or  to  his  departnxe 
from  it.  The  fact  that  he  could  not  be  found 
might  be  due  either  to  his  having  rone  out 
of  the  state  or  to  his  concealment  with  in  it; 
but  the  result  of  either  circumstance  was  the 
same,  namely,  ignorance  of  his  whereabouts, 
making!  t  impossible  to  serve  him  with  pro- 
cess. The  alternative  causes  are  linked  by 
a  common  and  necessary  consequence.  We 
think  that  the  notice  conforms  to  tbe  re- 
quirements of  the  statute,  as  above  set  forth. 

17ie  judgment  of  the  Superior  Court  €f  Ooek 
County  it  affirmed. 

Petition  for  rehearing  denied  October  15w 
1895. 
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COMMONWEALTH   of   Kentucky,  Appt., 

V. 

Ebenezer  PETTY. 


-Ky.. 


A  state  statute  requlrinu:  a  lieenae  for 

the  sale  of  patent  righta  is  in  violation  of  the 
rights  of  the  patentee  under  federal  law. 

(January  28, 1885.) 


APPEAL  by  theCommon wealth  from  a  i ^ 
ment  of  the  Circuit  Court  for  Christian 
County  in  favor  of  defendant  in  a  prosecution 
against  him  for  selling  without  a  license  the 
right  to  use  a  certain  patent  ri^rht.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  J.  Hendriek,  Attp-Gen,, 
for  appellant: 

The  appellee  was  indicted  for  unlawfuUy 
peddling  without  a  license. 


Nora.— PoiMT  of  eUAe  to  rettrict  and  regulate  the 
aaie  or  enjoyment  of  patent  righte. 
L  jUtoeaiet, 

a.  Sales  of  patent  riglUs. 
h.  Sales  of  patented  articles, 
n.  Police  regulations  of  other  Imelnets  Ito  wMeh 

patents  are  used, 
III.  Bestrieting  right  of  action  for  InfringemenL 
TV,  Taxation  of  patent  rights, 

L  jU  to  sales, 
a.  Sales  of  patent  rights, 
Tbe  above  ease  is  somewhat  different  from  any 
others  in  which  the  rights  of  patentees  under 
state  laws  have  been  decided,  and  the  decision 
seems  dearly  correct  by  analogy  to  decisions 
which  have  established  tbe  unconstitutionaHty  of 
llceD9e  fees  charged  upon  interstate  commerce. 
The  statute  condemned  by  the  court  in  the  present 
29  L.  R.  A. 


case  made  it  unlawful  to  sell  a  patent  right  or  terri- 
tory for  the  sale,  use,  or  manufacture  of  patent 
rights  without  procuring  and  paying  for  a  Ueense 
for  such  business.  In  other  states  tbe  statutes  wUea 
have  been  passed  upon  have  been  of  two  claasea.  al- 
though some  statutes  combined  both:  Flnt,  those 
which  required  certain  conditions  precedent  to  tlie 
sale  of  patent  rights  to  be  complied  with,  ooDsist- 
log.  In  substance,  of  the  placing  on  file  with  tbe 
clerk  of  any  county  In  which  a  sale  was  to  temade 
of  a  copy  of  the  letters  patent,  and  obtalnlDg  a 
certificate  of  the  right  to  sell;  second,  those  which 
required  the  words  **glven  for  a  patent  rtgbt**  to 
appear  on  the  face  of  any  instrument  given  for 
such  a  consideration.  The  Kentucky  statute  in- 
volved In  the  present  case  of  Oox.  v.  Pstrr  seems 
to  go  somewhat  further  by  imposing  tbe  tmrdeo 
of  license  fee  upon  the  owner  of  a  patent  as  a  c 
dlUon  of  his  right  to  sell  It. 


See  also  38  L.  R.  A.  503;  41  L.  R.  A.  548. 
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Vendors  for  patent  rights  or  territories  for 
the  sale,  use.  ur  manufacture  of  patent  rights, 
goods,  wares,  etc.,  are  included  in  the  defini- 
tion of  peddler. 

Hash  V.  Farley,  91  Ky.  844;  Rasli  v.  Hallo- 
icajf,  82  Ey.  674;  Com.  ▼.  Jones,  7  Bush.  502; 
Brown  t.  Toung,  2  B.  Mon.  26;  Spadone  y. 
Reed,  7  Bush,  455;  BuU  ▼.  Earragan,  17  B. 
Mon.  849. 

P«yiiter»  J. ,  deliTered  the  opinion  of  the 
court: 

The  grand  Jury  of  Christian  county  re- 
turned an  'indictment  against  the  appellee, 
Ebenezer  Petty,  charging  that  he  did  unlaw- 


fully sell  and  offer  for  sale  the  patent  right 
to  make  and  use  a  certain  machine  or  contri- 
vance called  a  post  and  pile  driver,  and  did 
sell  territory  for  the  use,  sale,  and  manufact- 
ure of  the  post  and  pile  driver  without  tirst 
having  obtained  a  license  as  required  by  law, 
and  that  at  the  time  he  was  an  itinerant  per- 
son selling  and  offering  to  sell  the  patent 
right  and  territory  as  stated.  This  indict- 
ment is  under  the  statute  which  imposes  a 
penalty  on  all  itinerant  persons  who  vend 
patent  rights  or  territory  for  the  sale,  use, 
or  manufacture  of  patent  rights,  without  pro- 
curing and  paying  for  a  license  authorizing 
such  sale.    The  law  fixes  the  fee  for  the  11- 


Flrst,  as  to  the  decisions  holding  the  statutes  un- 
oonstltutiODal. 

A  state  statute  reguiatlDcr  tbe  sale  of  patent 
riirhts  was  held  void  in  Bx  parte  Boblnson,  2  Bias. 
809.  where  tbe  statute  attempted  to  make  it  unlaw- 
ful for  any  one  to  sell  any  patent  rlffbt  wltbout 
first  flllnff  with  tbe  clerk  of  tbe  oounty  copies  of 
hla  letters  patent  with  an  affidavit  to  their  gen- 
uineness and  bis  authority  to  make  tbe  sale,  also 
eertlng  forth  his  name,  ajEe,  occupation  and  resi- 
dence. Tbe  circuit  court  said:  ^*If  tbe  patentee 
com  plies  witb  the  law  of  congress  on  tbe  subject, 
be  has  a  rijcbt  to  go  into  the  open  market  any  wbere 
witbiD  the  United  States  and  sell  bis  property. 
.  .  .  Tbe  law  In  question  attempts  to  punish  by 
fine  and  imprisonment  a  patentee,  for  doing  witb 
his  property  what  tbe  national  legislature  bas  au- 
tborfzed  blm  to  do,  and  Is,  therefore,  void."  In  this 
case  it  will  be  noticed  tbat  tbe  statute  applied  to  a 
sale  of  patent  rlgbts  generally,  and  was  not  an 
exercise  of  tbe  police  power  witb  respect  to  any 
particular  article  or  tbing. 

In  Illinois  a  statute  making  it  unlawful  to  sell  or 
Imrter  a  patent  right  wltbout  first  making  tbe  af- 
fidavit and  proof  required  by  tbe  statute,  and  also 
requiring  tbe  words  ^'glven  for  a  patent  right"  to 
appear  in  tbe  note,  and  making  tbe  note  subject  to 
tbe  same  defenses  after  transfer  as  before,  is  held 
unconstitutional  in  Holllda  v.  Hunt,  70  111.  100, » 
Am.  Bep.  88,  since  tbe  statute  is  exclusively  re- 
Btricted  to  notes  given  in  whole  or  In  part  for  a 
patent  right,  and  deprives  them  of  one  of  the  im- 
portant attributes  of  negotiability. 

A  similar  decision  was  rendered  in  Minnesota,  in 
Crittenden  v.  White,  28  Minn.  2A,  28  Am.  Bep.07<l, 
in  respect  to  a  statute  requiring  tbe  compliance 
with  certain  conditions  before  a  person  can  law- 
fully sell  a  patent  right  within  the  state.  This  de- 
cision was  based  on  Ex  parte  Bobtnson,  supra. 

So  the  Nebraska  Act  of  February  18, 1878,  making 
it  a  misdemeanor  for  any  person  to  sell  or  barter 
any  patent  right  until!  after  be  has  submitted  tbe 
letters  patent,  or  a  copy  thereof,  andlbieCauthority 
to  sell  tbe  patent  right,  to  tbe  county  judge  for  ex- 
amination, and  made  affidavit  as  to  his  name,  age, 
place  of  residence,  and  former  occupation,  was 
beld  unconstitutional.  Wiloh  v.  Phelpa,  14  Neb. 
134.  Tbe  court  distinguishes  the  ease  from  those 
relating  to  regulations  of  sales  of  manufactured 
patented  articles. 

It  was  also  decided  in  an  opinion  by  Swayne,  J*., 
In  Woollen  v.  Banker,  2  Flipp.  88,  that  the  Ohio 
statute  requiring  the  words  **glven  for  a  patent 
right"  to  be  written  or  printed  on  the  face  of  any 
note  tbe  consideration  for  which  consisted  in 
whole  or  in  part  of  the  right  to  make,  use,  or  vend 
any  patent,  was  unconstitutional. 

Such  a  statute  is  also  declared  unconstitutional 
In  Castile  v.  Hutchinson,  26  Fed.  Bep.  894.  distin- 
guisblng  Patterson  v.  Kentucky,  97  U.  8. 501, 24  L. 
-9  L,  R.  A. 


ed.  lUA,  as  a  ease  relating  to  tangible  property 
rather  than  the  right  in  letters  patent. 

So  the  Michigan  statute  requiring  notes  or  other 
obligations  given  for  patent  rights  to  have  the 
words  **given  for  a  patent  rlgbt*^  on  tbe  face  of  tbe 
Instrument  is  beld  unconstitutional  in  Cranson  v. 
Smith,  87  Mich.  809,  26  Am.  Bep.  514,  on  the  ground 
that  it  Imposes  conditions  on  the  transfer  of  pat- 
ent rights,  which  are  not  applied  to  the  transfer  of 
any  other  property,  thereby  Interfering  with  the 
value  and  enjoyment  of  such  rights,  and  treating 
them  as  a  species  of  interests  to  be  regarded  with 
disfavor. 

In  reversing  an  erroneous  conviction  in  State  v. 
Lockwood,  48  Wis.  408,  under  a  statute  making  it  a 
misdemeanor  to  take  a  note  or  other  written  obli- 
gation, any  part  of  tbe  oonslderation  of  which  is  a 
patent  right,  without  Inserting  in  it  the  words 
**given  for  a  patent  right,**  tbe  court  said  if  the 
validity  of  tbe  statute  were  properly  before  Ir,  it 
would  be  much  disposed  to  follow  tbe  ruUogof  the 
supreme  court  of  Michigan  In  Cranson  v.  Smith,  5 
Cent.  L.  J.  886,  and  hold  the  statute  to  be  an  in- 
vasion  of  federal  authority  and  therefore  voids 
citing  also  Woolen  v.  Banker,  17  Alb.  L.  J.  72. 

Tbe  Indiana  statute  requiring  a  patent-right 
note  to  have  on  its  face  the  words  *'given  for 
a  patent  right**  was  also  held  unconstitutional  in 
Helm  V.  First  Nat.  Bank,  48  Ind.  167, 13  Am.  Bep. 
805,  but  this  case  is  overruled  by  later  cases  in  th» 
same  state.   See  infra. 

But  much  the  larger  number  of  decisions  hava 
upheld  such  statutes. 

The  validity  of  tbe  Indiana  statute  making  it  un- 
lawful to  sell  or  barter  a  patent  right  without  first 
filing  with  tbe  clerk  of  tbe  county  copies  of  the 
letters  patent  duly  authenticated,  with  an  affidavit 
that  they  are  genuine  and  have  not  been  revoked 
or  annulled,  and  tbat  the  person  selling  has  full 
authority  to  do  so,  setting  forth  also  his  name,  age, 
oocupation,  and  residence,  is  expressly  affirmed  in 
Reeves  v.  Coming,  51  Fed.  Rep.  774,  In  which  tbe 
court  says  tbat  Ex  parte  Bobinson,  2  Biss.  800,  is 
overruled  by  Patterson  v.  Kentucky,  97  U.  S.  601, 
24  L.  ed.  HIS,  and  cites  the  earlier  Indiana  cases, 
which  deny  tbe  constitutionality  of  the  statute,  as 
overruled  by  tbe  later  cases  In  the  same  state.  The 
court  also  distinguishes  Castle  v.  Hutchinson,  25 
Fed.  Bep.  894,  which  denied  the  constitutionality 
of  a  statute  making  it  a  criminal  offense  for  the 
seller  of  a  patent  to  take  a  note  witlbout  the  words 
"^given  for  a  patent  right**  on  iu  face,  as  this  stat- 
ute discriminated  between  notes  given  for  pat- 
ent rights  and  those  given  for  other  considerations. 

So,  the  validity  of  the  Indiana  statute  requiring 
persons  who  sell  patent  rights  to  file  a  copy  of  tbv 
letters  patent  and  an  affidavit  tbat  tbe  letters  are 
genuine,  and  tbat  authority  to  sell  exists,  is  sus- 
tained in  Brechbill  v.  Bandall,  102  Ind.  628,  52  Am. 
Bep.  095,  declaring  that  Grover  4fc  B.  Sewing  Mach. 
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oeDfle  that  shall  be  paid.  The  appeal  is  taken 
from  a  judgment  of  the  court  oelow  sustain- 
ing a  demurrer  to  and  dismissing  the  indict- 
ment. 

The  sole  question  is  as  to  the  Yalidity  of 
the  statute  which  requires  a  patentee  or  his 
Tendee  or  assignee  to  first  procure  and  pay 
for  a  license  before  he  is  authorized  to  vend 
his  patent  right  or  territory  for  the  sale,  use, 
or  manufacture  of  his  patent  rights.  This 
statute  in  effect  declares  unlawful  the  sale 
of  any  patent  right,  or  the  sale  of  any  part 
of  the  territory  which  is  covered  by  such  pat- 
ent right,  to  any  one,  unless  the  vendor  first 
procure  from  the  ofilcials,  as  provided  in  the 
statute,  a  license  authorizing  the  sale.    The 


8th  clause  of  section  8  of  article  1  of  tiie  Gon- 
stitution  of  the  United  Stotes  ooofen  mntlior- 
ity  upon  congress  ''to  promote  tbe  ^irognm 
of  science  and  useful  arts  bv  eeconng,  for 
limited  times,  to  authors  ana  inventoiB,  the 
exclusive  right  to  their  respective  writixiga 
and  discoveries. "  The  power  tfaos  given  to 
congress  has  been  exercised  by  it  ■Tnoe  tbe 
organization  of  the  government.  Statnta 
have  been  enacted  relating  to  the  subject, 
and  the  provisions  thereof  rally  preecribe  the 
circumstances  and  the  manner  of  the  ieBoal 
of  patents,  how  they  may  be  transfened,  and 
the  character  and  extent  of  the  rights  which 
they  confer  on  the  patentee  or  his  vendee  or  as- 
signees.   The  moment  the  patent  is  granted* 


Co.  V.  ButJer,  88  Ind.  4M,  21  Am.  Bep.  200,  is  over- 
ruled by  Toledo  AgrU  Works  v.  Work,  70  Ind.  268, 
and  Fry  v.  State,  63  Ind.  662,  aO  Am.  Bep.  288. 

Tbe  ooDstitutionality  of  the  Indiana  statute  In  its 
entirety  is  also  affirmed  in  New  v.  Walker,  106  Ind. 
866,  which  regards  the  decision  of  Ex  parte  Bobio- 
Bon,  2  BiM.  800,  as  overruled,  and  says  all  other  de- 
clslonfl  against  tbe  constitutionality  of  such  stat- 
utes were  based  on  that  decision. 

The  validity  of  the  Indiana  statute  is  also  sus- 
tained m  Pape  v.  Wright,  116  Ind.  602,  in  which  a 
]>atent  rifrbt  had  been  sold  without  complying  with 
tbe  statutory  requirements. 

The  Indiana  statute  is  also  assumed  to  be  valid  In 
Mayfield  v.  Sears,  188  Ind.  86,  where  the  question 
involved  was  as  to  the  sufficiency  of  the  compU- 
anoe  with  the  statute. 

The  protection  of  the  citizens  from  fraud  and 
Imposition  as  an  exercise  of  the  police  power  is  the 
purpose  of  the  Indiana  statute  as  interpreted  by 
Beeves  v.  <}omlng,  61  Fed.  Bep.  774,  and  the  statute 
Is  said  to  afford  protection  while  it  imposes  no  un- 
just burden  on  honest  dealers,  and  to  deprive  the 
owner  of  a  pntent  of  do  right  or  immunity  Justly 
his  own,  or  discriminate  against  the  owners  of  pat- 
ent rights. 

Tbe  validity  of  a  statute  making  it  a  misdemeanor 
to  take,  sell,  or  transfer  a  negotiable  instrument 
given  for  a  patent  right,  knowing  that  fact,  unless 
It  has  on  its  face  the  words  ^'given  for  a  patent 
rlght,*^  is  sustained  in  Herdio  v.  Boeesler,  100  N.  Y. 
127.  affirming  80  Hun,  196,  on  the  ground  that  it  in 
no  way  interferes  with  the  exclusive  right  of  the 
patentee,  and  did  not  make  the  note  illegal,  al- 
though the  statutory  words  were  omitted,  or  de- 
feat the  rights  of  a  bona  flde  holder. 

A  statute  permitting  all  defenses  against  any  as- 
signee, Indorser,  holder,  or  purchaser  of  a  note, 
draft,  or  bill  of  exchange  given  for  a  patent  right 
which  could  have  been  made  between  the  original 
parties,  is  held  in  Tilson  v.  Oatllng,  60  Ark.  114,  to 
be  valid,  and  not  to  violate  the  provisions  of  the 
United  States  Ck>n8titutlon  giving  congress  power 
to  secure  to  inventors  exclusive  rights  in  their  dls- 
ooverieR. 

Tbe  court  argues  in  Tod  v. Wick  Bros.,  86  Ohio  St. 
870,  that  if  the  act  of  oongress  of  its  own  foroe  se- 
cured to  the  owner  of  a  patent  right  the  right  to 
receive  negotiable  paper  on  the  sale  of  his  patent, 
accompanied  by  such  incidents  or  Immunities  as 
would  protect  It  in  the  hands  of  an  famooent 
holder  against  prior  equities  or  defenses,  it  would 
seem  to  require  a  uniform  operation  througout  the 
United  States,  and  woald  defeat  the  law  of  some 
etates  in  which  a  transfer  of  paper  which  is  negoti- 
able in  form  does  not  out  off  any  defenses  existing 
against  the  payee.  That  Is  to  say,  any  variation 
In  the  tews  of  the  several  states  respecting  the 
transfer  of  negotiable  paper  and  Its  effect  would 
be  Impoesihle  so  far  as  applied  to  notes  given  for 
.patent  rights.  The  exclusive  right  of  a  patentee  to 
:S9  L.  R.  A. 


make,  use,  and  vend  his  discovery  is  deolared  fa 
Tod  V.  Wick  Bros,  to  be  property  In  no  higher 
sense,  and  to  possess  no  greater  inddents  and  im- 
munities, than  property  acquired  by  parctaaee  at 
common  law.  And  It  Is  said  that  the  legMatore 
has  as  complete  power  to  withdraw  from,  negoti- 
able paper  that  quality  which  protects  an  indorsee 
against  defenses  when  the  note  is  given  for  an  in- 
terest in  a  patented  invention  as  wlien  giwea  for 
any  other  kind  of  property. 

A  statute  which  should  make  absolutely  void  an 
notes  given  for  patent  rights,  nnleas  the  woids 
^^given  for  a  patent  right**  prominently  appeared 
on  the  face  of  the  instrument,  would  interfece 
with  the  right  of  a  patentee  secured  to  him  by  the 
acts  of  congress  to  sell  and  assign  his  patent,  aays 
the  court  by  Mr,  Justice  Sharswood  In  Tfanfir^n  y, 
Jones,  86  Pa.  178.  Such  a  statute  he  deolarea  woold 
be  unconstitutional  and  void.  But  the  PennajV 
vania  statute  is  held  not  to  have  this  effect,  bat 
merely  to  subject  patent-right  notes  with  such 
words  therein  to  the  original  defenses  after  tbeir 
transfer  or  assignment  as  well  as  before,  and  tfa« 
sole  object  of  the  legislature  Is  declared  to  be  to  se- 
cure, so  far  as  could  be  done  consistently  with  the 
rights  of  innocent  third  persons,  that  notioe  of  the 
consideration  should  be  given  to  all  who  ahonld 
take  the  papen  and  it  is  held  accordingly  that  the 
rights  of  bona  flde  holders  are  not  prejudiced  by 
the  omission  of  the  statutory  words  from  such  an 
instrument.  The  court  says:  **Thls  very  plainly 
distinguishes  our  act  from  tlie  statutes  of  other 
states  which  have  been  held  unconstitutiooa].** 

The  constitutionality  of  the  Pennsylvania  stat- 
ute requiring  the  words  **glven  for  a  patent  rigbt** 
to  appear  on  the  face  of  every  note  given  In  whole 
or  in  part  for  a  patent  right,  and  that  the  note 
shall  be  subject  to  the  same  defenses  in  the  hands 
of  a  purchaser  as  in  the  hands  of  tbe  orlglDai 
holder,  was  again  sustained  in  Shires  v.  Com.,  12)0 
Pa.  868,  which  was  the  case  of  a  convlotion  under 
an  indictment  for  taking  a  note  in  violation  of  the 
statute. 

The  sale  of  a  right  to  use,  and  to  manufacture  for 
sale  and  use,  the  patented  article,  is  a  sale  of  tlie 
patent  right  Itself,  within  the  meaning  of  suoh  a 
statute.    New  v.  Walker,  106  Ind.  865. 

The  validity  of  statutes  requiring  tlie  irocds 
••given  for  a  patent  right**  in  Instrumenti  irlven 
therefor  is  also  assumed.  If  not  expressly  declared. 
In  the  following  cases  oonstmlngsuch  statutes  and 
Instruments: 

That  the  Pennsylvania  act  does  not  apply  to  non- 
negoflable  notes  Is  deoided  In  Gray  v.  Mortimer,  7 
Pa.  Oo.  Ot.  67L 

The  same  Is  decided  as  to  the  Ohio  itatate,  in 
State  V.  Brower,  80  Ohio  St.  lOL 

Although  the  Indiana  statute  was  applied  to  a 
non-negotiable  note  In  Bobertson  v.  Oooper,  1  Ind. 
App.  78. 

It  is  held  that  a  Statute  makinglt  a  I 
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the  rights  of  the  patentee  are  complete.  EYen 
his  property  rights  cannot  be  destroyed  or 
impaired  by  congress  subsequently  repealing 
the  law  which  authorized  the  granting  of  it. 
MeClurg  v.  Kingdand,  42  U.  b.  1  How.  206, 
11  L.  ed.  108.  A  patent  right  is  not  a  tan- 
gible property.  It  is  an  incorporeal  ri>?ht. 
The  patent  secures  to  the  patentee  the  exclu- 
sive right  in  the  discovery.  The  Supreme 
Ck>urt,  m  the  case  of  Patterson  ▼.  Kentucky, 
97  U.  8.  501,  24  L.  ed.  1116,  said:  **The 
rieht  of  property  in  the  physical  substance, 
irhich  is  the  fruit  of  the  discovery,  is  alto- 
gether distinct  from  the  right  in  the  dis- 
covery itself,  lust  as  the  property  in  the  in- 
struments or  the  plate  by  which  copies  of  a 


map  are  multiplied  is  distinct  from  the  copy- 
right, as  the  map  itself.  Stephens  v.  Cady^ 
55  U.  S.  14  How.  528,  14  L.  ed.  628 ;  Stevem 
V.  Gladding,  68  U.  8.  17  How.  447,  15  L.  ed. 
165."  The  Incorporeal  right,  or  the  right  in 
the  discovery,  congress  has  full  and  complete 
authority  to  secure  to  the  inventor,  and  pro- 
tect him  in  its  enjoyment  and  against  all  in-  , 
terferenoe.  Justice  Field,  in  deliverinj^  the 
opinion  of  the  Supreme  Court  of  the  United 
States  in  Webber  v.  Virginia,  103  U.  8.  344, 
26  L.  ed.  665,  said :  '^  It  is  only  the  right  to 
the  invention  or  discovery— the  incorporeal 
right — which  the  state  cannot  interfere  with.  * 
It  is  proper  that  this  authority  should  be  ex- 
orcist, that  the  efforts  of  genius  may  be  re- 


to  take  a  note  for  a  patent  right  without  the  words 
**firlven  for  a  patent  rljrbt**  oontalned  on  its  face 
makes  such  note  void  lo  the  hands  of  a  person  who 
takes  it  In  violation  of  tbe  statute.  Bowen  v. 
Kemerer,  2  Pearson,  260;  Weaver  v.  Frants,  1 
Penoyp.  168;  Hunter  v.  Hennlnger,  98  Pa.  87& 

But  the  bona  fide  holder  of  such  note  given, 
which  omits  the  words  required  hy  statute,  is  en- 
titled to  enforce  the  note.  Kniss  v.  Holbrook  (Ind.) 
41  N.  &  Bep.  1118;  New  v.  Walker,  106  Ind.  866; 
Tescher  v.  Merea,  118  Ind.  586;  Pendar  v.  Kelley, 
48  Vt.  27;  Strelt  v.  Waugh,  48  Yt.  296;  Kraft  v. 
Gingrich,  2  Pa.  Dist.  R  888;  Oanajoharie Nat.  Bank 
V.  Diefendorf,  21  N.  Y.  8.  R.  002  (Feb.  7, 1889);  Yos- 
Inirgh  V.  Diefendorf,  16  N.  Y.  8.  R.  488  (May.  1888); 
Herdio  v.  Boeesler,  109  N.  Y.  127,  affirming  80  Hun, 
196;  Moses  v.  Gomstock,  4  Neb.  618. 

The  holder  of  such  a  note  without  the  words  re- 
quired hy  statute  therein  has  tbe  burden  of  prov- 
ing that  he  was  a  bona  fide  holder  without  notice. 
Horstman  y.  Zimmerman  (Pa.)  8  Gent  Bep.  249; 
Kniss  V.  Holbrook,  mprcu 

Knowledge  of  tbe  purchaser  of  a  note  that  it  was 
Slven  for  a  patent  right  puts  him  on  inquiry  as  to 
whether  or  not  tbe  conditions  of  the  statute  as  to 
such  notes  have  been  complied  with.  New  v. 
Walker,  108  Ind.  365;  Johnson  v.  Martin,  19  Ont. 
App.  602;  Tod  v.  Wick  Bros.  86  Ohio  St.  870. 

But  not  if  the  note  was  made  in  another  state 
and  the  purchaser  does  not  know  of  such  statute  in 
the  other  state.    Palmer  v.  Miner,  8  Hun,  842. 

Negotiable  paper  given  for  patented  machines, 
or  to  secure  an  agency  to  sell  patented  machines 
In  a  certain  speoifled  territory,  is  held,  in  State  v. 
Peck,  26  Ohio  St^  26,  to  be  unaffected  by  the  statute 
respecting  notes  given  for  '^patent  rights." 

And  notes  given  for  articles  manufactured  under 
a  patent  are  not  within  the  provisions  of  the  In- 
diana statute  requiring  compliance  with  speoifled 
conditions  in  case  of  notes  taken  for  patent  rigbts. 
Hankey  v.  Downey,  116  Ind.  118, 1 L.  R  A.  447. 

The  Tennessee  statute  allowing  all  defenses 
against  an  indorsee  of  a  note  given  for  a  patent 
light  is  held  in  Harmon  v.  Hagerty,  88  Tenn.  706, 
to  apply  only  to  notes  which  disclose  on  their  face 
that  they  were  given  for  an  interest  in  a  patent 
right,  but  nothing  is  said  in  the  case  about  the 
validity  of  such  a  statute. 

In  Belong  v.  Barnes,  45  Ohio  St  287,  without  any 
question  as  to  the  validity  of  the  statute.  It  was  held 
that  where  a  note  for  a  patent  right  was  given  con- 
taining such  words,  and  immediately  surrendered 
at  a  discount  for  another  note  witbout  those  words, 
the  latter  also  was  a  patent-right  note  ?nthin  the 
statute. 

So,  a  transfer  of  an  interest  in  a  patent  by  one 
partner  to  another,  to  induce  the  latter  to  Join  in 
firm  notes  for  an  individual  debt  of  tbe  former, 
does  not  bring  such  notes  within  tbe  scope  of  the 
Bills  of  Bxchange  Act  1800, 63  Y\cU  chap.  88  (D), 
requiring  patent-rigbt  notes  to  have  on  their  face 
I>9  r,.  R.  A. 


the  words  ^given  for  a  patent  right.**  Samuel  v. 
Fairgrleve,  21  Ont  App.  418. 

In  first  Nat  Bank  v.  Stookell,  02  Tenn.  282,  20  U 
R.  A.  006,  it  was  held  that  the  purchaser  of  a  note 
was  not  chargeable  with  knowledge  that  it  was 
given  for  a  patent  right  by  the  letters  **a  I.  P.** 
standing  unexplained  on  its  face,  although  they 
were  in  fact  intended  to  show  that  it  was  given  for 
an  Interest  in  the  **Chapin  iron  process.** 

With  the  above  case  is  a  note  on  the  validity  of 
notes  given  for  patent  rights.  A  portion  of  that 
note  covers  some  of  the  ground  of  this  note,  but  it 
is  thought  best  to  make  tbe  present  note  complete 
on  the  sabjeot  here  treated. 

It  will  be  seen  from  the  above  cases  that  a  con- 
siderable majority  of  the  decisions,  and  about  one 
half  of  the  courts,  sustain  the  validity  of  the  stat- 
utes such  as  are  above  mentioned,  although  in  sev- 
eral states  such  statutes  are  hel^  unconstitutionaL 
Thus,  in  DUnols,  Minnesota,  Nebraska,  and  Mlchi- 
gao  statutes  like  one  or  both  of  tbe  kind  mentioned 
have  been  held  unconstitntiodaL,  and  to  the  same 
effect  are  several  decisions  of  the  circuit  courts  of 
the  United  States,  and  an  expression  of  opinion 
without  deciding  the'qoestion  in  a  Wisconsin  case. 
On  the  other  hand,  tbe  decisions  in  Arkansas.  In- 
diana, New  York,  Ohio,  and  Pennsylvania,  as  well 
as  in  one  of  the  circuit  oonrts  of  the  United  States, 
sustain  the  validity  of  one  or  both  of  such  statu- 
tory regulations,  and  tbe  Tennessee  case  of  Har- 
mon V.  Hagerty,  88  Tenn.  706,  seems  to  assume  their 
validity. 

It  is  not  easy  to  say  what  may  be  the  final  con- 
trolling decision  of  the  question  by  the  Supreme 
Court  of  the  United  States  which  shall  settle  the 
present  conflict  of  decisions.  But  an  analogy  ex- 
ists between  this  question  and  that  of  interstate 
commerce.  The  decisions  on  the  subject  of  inter- 
state commerce  seem  to  indicate  the  invalidity  of 
these  patent-right  regulations.  The  question  is, 
Oanastateby  police  regulations  discriminate  be- 
tween a  sale  of  patent  rights  and  sales  of  other 
property,  in  respect  either  to  the  conditions  pr^ 
cedent  to  the  right  to  sell  or  to  the  form  of  obliga- 
tions taken  on  tbe  sales?  Or,  to  put  the  question 
in  another  way.  Can  state  police  regulations  be 
valid  when  aimed  exclusively  at  sales  of  patent 
rights?  It  is  clear  that  police  regulations  when 
general  in  their  nature  may  be  valid,  although  ap- 
plied to  dealings  in  patent  rights;  hut  when  tbey 
are  aimed  only  at  sales  of  patent  rigbts,  thus  dis- 
criminating against  such  sales,  even  if  the  purpose 
is  not  to  depreciate  the  rights  of  the  owners,  but 
only  to  prevent  them  from  committing  fraud  in 
such  sales,  the  question  is  a  different  one.  Tbe 
case  is  simiUtr  to  that  of  a  police  regulation  ahned 
exclusively  at  interstate  or  foreign  commerce, 
such  as  inspection  laws  applicable  only  to  goods 
from  other  states.  While  general  inspection  laws 
are  valid,  as  shown  in  Patterson  v.  Kentucky,  97 
U.  8. 601,  24  L.  ed.  1U6,  yet  any  discrimination  la 


warded,  thns  stimulating  and  encouraging 
the  production  of  useful  inventions.  When 
the  property  is  brought  into  existence  by  the 
application  of  the  discovery,  and  is  brought 
into  or  produced  in  tlie  state,  the  use  of  it  is 
not  beyond  the  control  of  its  legislation.  The 
question  as  to  the  use  of  the  property  thus 
produced  is  not  involved  here.  In  Oayler  v. 
Wilder,  51  U.  B.  10  How.  494,  18  L.  ed. 
511,  Taney,  Oh,  J.,  said:  "The  monopoly 
irranted  to  the  patentee  is  for  one  entire  thing ; 
Tt  is  the  exclusive  right  of  making,  using, 
and  vending  to  others  to  be  used,  the  im- 
provements he  has  invented,  and  for  which 
the  patent  is  granted.  The  monopoly  did  not 
exist  at  common  law,  and  the  rights,  there- 


fore, which  may  be  exercUed  under  it,  cuuot 
be  regulated  by  rules  of  the  oommon  law.  It 
Is  created  by  the  act  of  confrress.  *  In  DlinoiA, 
a  statute  required  vendors  of  patent  ri^ts 
to  procure  a  certificate  from  the  coon^  derk, 
and  provided,  farther,  that  every  note  gifen 
for  a  patent  right  ahould  contain  tibe  woidi 
"  given  for  a  patent  right, "  and  that  such  ob- 
ligation  should  be  subject  to  all  defenses  ai 
If  owned  by  the  payee.  The  supreme  conn 
of  Illinois,  in  the  case  of  BoUida  v.  Bmt, 
70  111.  109,  22  Am.  Rep.  <»,  held  that  tbe 
law  was  unconstitutional,  because  it  was  as 
attempt  to  regulate  and  contiol  by  enact- 
ments of  the  legislature  of  Illinois  a  matter 
of  which  congress  had  sole  JoriadictioiL  Put 


such  iDspeotloD  law  apralnst  property  (such  as  flour) 
brought  from  outside  tbe  state,  is  expressly  cod- 
denmed  in  Yolflrht  v.  Wrlgbt.  141  U.  8.  63,  85  L.  ed. 
688.  Yet  danger  from  unwholesome  or  fraudulent 
articles  of  merohandise  may  la  some  Instances  be 
more  peculiar  to  importations  from  other  stares 
than  any  dangerof  fraud  in  sales  can  be  peculiar 
to  sales  of  patent  rights;  and  police  regulations 
aimed  exclusively  at  the  former  seem  as  Justifiable 
as  those  aimed  exclusively  at  the  latter.  Therefore 
the  rule  adopted  by  the  Supreme  Court  of  the 
United  States  in  respect  to  state  inspection  laws, 
which  condemns  a  law  aimed  only  at  goods  brought 
from  outside  the  state,  would  condemn  any  state 
statute  which  aimed  to  regulate  sales  of  patent 
rights  only,  unless  Interstate  commerce  has  greater 
immunity  from  state  interference  than  patent 
rights  have.  The  declsloas  of  the  Supreme  Court 
of  tbe  United  States  suggest  that  the  limit  of  state 
police  power,  wh^n  It  affects  rights  given  by  fed- 
eral law,  is  an  interference  which  is  merely  inci- 
dental to  other  purposes,  and  which  is  not  ex- 
clusively aimed  at  or  limited  to  its  effect  on  such 
federal  rights. 

b.  ScOea  of  patented  articJett, 

**We  can  find  no  objection  to  the  legislation  of 
Yirginiain  requiring  a  license  for  the  sale  of  the 
sewing-machines,  by  reason  of  the  grant  of  letters 
patent  for  the  Invention,**  says  the  opicion  of  Mr, 
JuBtice  Field  in  Webber  v.  Virginia,  108  U.  S.  844,  20 
L.ed.666. 

The  relation  of  the  police  power  of  the  states  to 
the  rights  of  patentees  under  letters  patent  granted 
by  the  United  States  is  expressed  very  fully  and 
with  great  clearness  by  Mr,  Justice  Field  in  his 
opinion  on  behalf  of  the  Supreme  Court  of  tbe 
United  States  in  Webber  v.  Virginia,  twjpra. 
Because  of  the  clearness  of  the  statement  as 
well  as  beoauee  it  is  from  the  court  of  ulti- 
mate authority  on  the  subject,  we  quote  at  some 
length.  The  language  is  as  follows:  '*The  right 
conferred  by  the  patent  laws  of  tbe  United  States 
to  inventors  to  sell  their  inventions  and  discoveries 
does  not  take  the  tangible  property,  in  which  the 
invention  or  discovery  may  be  exhibited  or  carried 
into  effect,  from  the  operation  of  the  tax  and  li- 
cense laws  of  the  state.  The  combination  of  dif- 
ferent materials  so  as  to  produce^  a  new  and  valu- 
able product  or  result,  or  to  produce  a  well-known 
product  or  result  more  rapidly  or  better  than  be- 
fore, which  constitutes  the  invention  or  discovery, 
cannot  be  forbidden  by  the  state,  nor  can  tbe  sale 
of  the  article  or  machine  produced  be  restricted, 
except  as  the  production  and  sale  of  other  articles, 
for  the  manufacture  of  which  no  invention  or  dis- 
covery is  patented  or  claimed,  may  be  forbidden  or 
restricted.  The  patent  for  a  dynamite  powder 
does  not  prevent  the  state  from  prescribing  the 
conditions  of  Its  manufacture,  storage,  and  sale,  so 
as  to  protect  the  community  from  the  danger  of 
20  L.  R.  A. 


explosion.  A  patent  for  tbe  mannfactors  and 
sale  of  a  deadly  poison  does  not  lessen  tbe  rigfat  of 
tbe  state  to  control  its  handling  and  use.  Tbe 
legislation  respecting  the  articles  which  the  sate 
may  adopt  after  the  patents  have  expired.  It  waj 
equally  adopt  during  their  oontlnoance.  It  la  only 
the  right  to  the  invention  ixt  disooveiy-tbe  to- 
corporeal  right— which  the  state  cannot  interfere 
with.  Congress  never  intended  that  the  patent  lav 
should  displace  tbe  police  powers  of  tiw  atatei, 
meaning  by  that  term  those  powers  by  which  the 
health,  good  order,  peace,  and  general  welfare  of 
the  conununity  are  promoted.  Whateveriifffataaie 
secured  to  Inventors  must  be  enjoyed  in  eubonU- 
nation  to  this  general  authority  of  the  state  ofer 
all  property  within  Its  limits.** 

The  fact  that  oU  Is  a  patented  artlele  was  held  la 
Patterson  v.  Kentucky,  VZU.  &ai,ML.ed.I]U 
affirming  11  Bush,  811, 21  Am.  Bep.  fiO,  to  be  imma- 
terial when  the  oil  did  not  conform  to  the  suodaii 
or  test  required  by  a  state  statute  as  a  prerequirite 
to  the  right  to  sell  or  offer  It  fOr  sale  for  iUominaft- 
ing  purposes. 

The  declaration  of  CMei  JiisCloa  Kent  in  UtUv- 
ston  V.  Van  Ingen,  0  Johns.  881,  that,  **tf  tbe  in- 
ventor's machine  or  other  ptrodoctton  will  have  a 
pernicious  effect  upon  the  public  health  or  safKy. 
no  doubt  a  competent  authority  rematna  with  the 
states  to  restrain  tbe  use  of  the  patent  rirht,* 
has  been  quoted  with  approval  in  Uter  oases,  ea- 
peclallyin  Patterson  v.  Kentucky,  aiipni,  where  ft 
is  said  that  although  the  actjon  was  no  longer  as- 
thority  and  the  language  not  absolutely  oeoeaaiy 
to  the  decision  of  the  case,  yet,  **as  an  expreirioa 
of  opinion  by  an  eminent  Jurist  as  to  the  natme 
and  extent  of  the  rights  secured  by  the  Federal 
Constitution  to  inventors,  it  Is  entitled  to  great 
weight.** 

The  police  power  of  the  state  to  regnlatethe 
business  of  peddlers  is  not  limited  br  the  (act 
that  a  peddler  may  be  selling  patented  artioleB. 
The  court  said  the  patent  laws  "give  exdosire 
rights,  but  they  do  not  determine  personal  capac- 
ity to  contract^  or  prescribe  the  requisites  foraaiei 
of  patented  articles,  or  impose  the  customary  re- 
strictions which  are  suppoeed  to  be  importtot  to 
the  protection  of  public  morals.  All  these  matten 
are  left  to  the  state  law.  A  patentee  most  obeerve 
the  Sunday  law  as  much  as  any  other  vendon  he 
must  put  his  contracts  in  writing  under  the  aaoM 
circumf^tances  which  require  writings  of  otboi 
audhe  must  obey  all  other  regulations  of  poUea 
which  are  made  for  general  observance.  Fatto^ 
son  V.  Kentucky,  supra.  Invldioos  regniaticoa. 
applicable  to  patentees  exclusively,  might  be  Toi^ 
but  there  is  no  question  of  that  natore  hen.** 
People  V.  RusaelU  49  Mich.  617,  48  Am.  Bep.  ASL 

A  state  statute  prohibiting  the  manofacture  or 
sale  of  any  article  not  made  from  unaduhecaod 
milk  or  cream,  designed  to  take  the  place  of  batter 
or  cheese,  Is  sustained  in  Be  Broanahan,  It  Ved. 
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of  tlie  niinoit  statuie  was  tlmllar  to  tbe  one 
in  question.  It  was  an  effort  to  regulate  or 
control  tli«  sale  of  a  patent  right  by  first  re- 

?uirins  a  permission  from  tbe  county  clerk, 
n  Oransan  y.  dmitli,  87  Mich.  809,  26  Am. 
Rep.  516,  tbe  supreme  court  of  Michigan  de- 
cided tbat  a  statute  of  that  state  requiring 
obligations  given  for  patent  rights  to  con- 
tain the  words  ''given  for  a  patent  right," 
&nd  making  them  subject  to  defenses  in  tbe 
hand  of  innocent  holders  tbe  same  as  in  the 
hand  of  tbe  original  payee,  was  an  unconsti- 
tutional interference  with  the  prerojcative  of 
congress,  and  void.  Tbe  court  said  :  **  Where 
an]^  ri^ht  or  privilege  is  subject  to  tbe  regu- 
lations of  oongreas  it  is  not  competent  for 


state  laws  to  impose  oondltlonfl  which  shall 
interefere  with  tlie  rights  ^  diminish  their 
value.  In  those  cases  where  the  congressional 
power  is  lawfully  exercised  it  is  supreme.* 
FaiUrwn  v.  Omi.,  11  Bush,  811,  21  Am.  Rep. 
220,  arose  under  a  statute  prohibiting  tbe  sale 
within  the  state  of  all  illuminating  oils 
which  did  not  ignite  at  a  certain  named  tem- 
perature, and  imposinflT  a  line  for  Its  viola- 
tion. Tbe  same  act  imposed  a  penalty  on 
all  who  should  sell  sudi  fluid  after  It  had 
been  condemned  by  tbe  state  inspector,  and 
tbe  barrels  or  packages  were  branded  by  him, 
"Unsafe  for  illuminating  purposes.*^  The 
defendant  was  selling  an  oil  which  had  been 
condemned  by  the  Inspector.    The  court  held 


Bep.  SB,  in  an  opinion  by  JtMefee  Miller  of  tbe  Su- 
inreme  Oourt  of  the  United  Btatefl  on  a  writ  of 
habeas  corpus  by  a  person  who  bad  been  oon  vioted 
of  violating  tbe  statute  by  selUnff  oleomarKarlne, 
whioh  was  a  patented  article.  He  said:  'The  an- 
swer is,  that  tbe  purposes  of  tbe  patent  law  and  of 
the  conetitutlODal  provision  are  answered  when 
tbe  patentee  Is  protected  a^nst  competition  in 
the  use  ot  bis  Invention  by  others;  and  when  the 
law  prevents  others  from  infrlDgiixiff  on  hlsezcla- 
sive  right  to  make,  use,  or  sell,  its  object  Is  ao- 
eompUBhed.** 

8o  the  fact  that  an  article  was  manufaoiored  un- 
der letters  patent  Issued  by  the  United  States  is 
held  to  constitute  no  defense  for  vlolatlns'  Ohio 
Bev.  Stat.  17090,  making  it  an  offense  to  sell  any 
substance  not  made  wholly  hrom  pure  cream  or 
pure  milk  which  purports  to  be  butter  or  cheese. 
Palmer  ▼.  State,  89  Ohio  St.  288, 48  Am.  Bep.  429. 

Tbe  owner  of  a  patent  medicine  is  not  by  virtue 
of  bis  patent  entitled  to  administer  the  medidne  as 
a  profession  in  violation  of  a  state  law  reffuiatlnir 
tbe  practioe  of  medicine.  Smith  t.  Tracy,  2  Hail, 
466;  Thompson  T.  Staats,  15  Wend.  886;  Jordan  v. 
Dayton  Overseers,  4  Ohio,  294. 

Id  Jordan  v.  Dayton  Overseers,  tupro,  the  court 
said:  *^An  attempt  by  the  legislature  in  good  faith 
to  regulate  the  conduct  ofia  portion  of  its  citizens 
in  a  matter  strictly  pertaining  to  its  internal 
economy,  we  cannot  but  regard  as  a  legitimate 
exercise  of  power,  although  such  law  may  some- 
times Indirectly  affect  the  enjoyment  of  rights 
flowinsr  from  tbe  federal  government.**  In  discuss- 
ing the  patent  law  the  oourt  said:  'The  sole  opera- 
tion of  the  statute  is  to  enable  film  (the  patentee) 
to  prevent  others  from  using  the  products  of  his 
tabors  except  with  his  consent.  Bat  his  own 
rii^ht  of  using  is  not  enlarged  or  affected." 

In  an  action  for  the  price  of  a  patented  machine 
a  reply  that  the  plaintiff,  although  a  foreign  cor- 
poration, bad  tbe  right  to  sell  patented  articles  in 
the  state  notwithstanding  any  law  of  the  state  to 
the  contrary,  is  held  bad  on  demurrer  where  the 
answer  alleged  that  the  foreign  corporation  had 
not  complied  with  the  laws  of  the  state  so  as  to 
be  authorized  to  do  business.  Toledo  Agri.  Works 
V.  Work,  70  Ind.  288.  This  decision  was  based  on 
Fry  V.  State,  68  Ind.  652, 80  Am.  Rep.  238,  which  sus- 
tained a  police  regulation  respecting  scalpers  or 
ticket  brokers,  and  it  overrules,  without  mention- 
bur  them,  the  prior  decisions  of  the  oourt  which 
are  directly  in  oonfllot  with  It,  namely,  Grover  ft 
a  Sewinff  Mach.  Go.  v.  Butler.  5a  Ind.  464,  SI  Am. 
Bep.  aoo,  and  Shook  v.  Singer  Mt>f .  Co.  81  Ind.  620. 

A  f orelsrn  corporation  which  receives  notes  from 
an  agent  on  an  accounting  In  whioh  he  is  charged 
with  notes  taken  by  him  from  the  purchasers  of 
patented  machines  is,  in  an  action  against  the 
tgenton  bis  notes,  subject  to  tbe  statutes  which 
require  certain  oondJtions  to  be  complied  with  by 
foreign  corporations  before  doinff  bustness  la  tbe 
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state,  and  untQ  these  are  oompUed  with  tbe  oorpo- 
ration  cannot  maintain  its  action.  Domestlo  Saw- 
ing Mach.  Co.  V.  Hatfield,  68  Ind.  107. 

The  court  does  not  deny  that  a  foretgnoorpora- 
tion  could  sell  its  patented  articles  In  the  state  be- 
fore compliance  with  the  statutes,  but  deolaies 
that  the  taking  of  the  note  sued  on  in  this  ease.  In 
consideration  of  other  notes  retained  by  tbe  agent, 
was  a  transaction  which  bad  nothlnff  to  do  with 
the  manufacture,  sale,  or  use  of  any  patented  ar- 
ticle. 

n.  PMtosfVffulatlomfl/oCAsrbittfRSM^iirtMfllbsMS- 


As  to  state  powerto  revulats  the  use  of  patented 
articles,  there  Is  but  little  dlsasrreement.  It  Is  well 
established  that  the  manner  of  tbe  use  of  a  patented 
article  Is  subject  to  state  regulation  and  control 
when  the  public  welfare  requires  it.  So  it  was  held 
instate  v. BeU Teleph. On. 86  Ohio  St.  »6,  88 Am. 
Bep.  668. 

The  power  of  the  legislature  to  regulate  obarges 
for  and  prevent  discrimination  In  tbe  ose  of  tele- 
phones Is  not  affected  by  the  fact  that  tbe  Instru- 
ments arepatented.  Oentral  Union  Teleph.  Oo.  T. 
Bradbury,  106  Ind.  1;  Hockett  t.  State,  106  Ind.  860; 
Chesapeake  ft  P.  Teleph.  Go.  ▼.  Baltimore*  O.Teleg. 
Go.  06  Md.  417. 60  Am.  Bep.  167. 

Tbe  fact  that  a  licensee  of  patents  for  telephones 
was  forbidden  by  the  terms  of  the  license  to  sup- 
ply the  instrument  to  any  telegraph  company  for 
telegraphic  purposes  without  consent  of  its  lioena- 
or,  was  held  no  Justification  for  discrimination  be- 
tween those  who  wished  to  make  use  of  the  tele- 
phone, on  tbe  ground  that  the  telephone  company 
occupied  the  position  of  a  common  carrier  and  was 
by  common-law  principles  precluded  from  making 
unjust  discrimination.  State  ▼.  Delaware  ft  A. 
Teleg.  ft  Teleph.  Co.  47  Fed.  Bep.  088w  Altbouflh 
the  licensor  was  a  corporation  cf  another  state, 
the  court  laid  down  the  rule  that  when  the  use  of 
a  patented  device  is  thrown  open  to  the  public  or 
to  classes  of  the  public  all  are  entitled  to  use  it  oa 
the  same  terms  as  others  In  the  same  class,  and 
therefore  any  contract  or  airreement  which 
would  effectually  evade  the  rule  must  be  declared 
void  as  being  against  pubUo  polloy  both  at  common 
law  and  by  statute. 

Likewise  a  provision  In  a  license  ffeom  a  foreign 
corporation  to  a  domestic  corporation  for  the  use 
of  a  telephone  system,  whioh  restricts  the  right  of 
the  licensor  to  give  equal  privileges  to  telegraph 
companies,  was  held  void  as  contrary  to  public 
policy,  especially  when  that  policy  is  declared  In  a 
statute  of  the  state,  in  State  v.  Bell  Teleph.  Go.  8S 
Ohio  St.  206,  88  Am.  Bep.  688L 

The  same  decision  was  made  In  State  t.  Bell 
Teleph.  Co.  by  the  St.  Louis  circuit  court,  as  dted 
in  a  wAt  in  88  Am.  Bep.  587.  Also  la  IOsmnixI  ▼• 
BeU  Teleph.  Ca  S8 IWU  Bep.  iaiL 
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that  the  legislation  was  within  the  jurisdic- 
tion of  the  state,  and  that,  when  the  article 
it  made  hy  reason  of  the  application  of  the 
principle  discovered,  and  is  sold  or  attempted 
to  be  sold  or  used  within  the  Jurisdiction  of 
the  state,  it  is  sublect  to  its  law  the  same  as 
other  property.  «/tid^0  Pryor,  delivering  the 
opin ion  of  the  court,  said :  ^  There  is  a  mani* 
fest  distinction  between  the  right  of  property 
in  the  patent,  which  carries  with  it  the  power 
on  the  part  of  the  patentee  to  assign  it,  and 
the  right  to  sell  the  property  resulting  from 
the  invention  or  patent.  A  state  has  no  power 
to  say  through  its  legislature  that  the  pat- 
entee shall  not  sell  his  patent,  or  that  its  use 
shall  be  common  to  all  of  its  citizens;  for 
this  would  be  in  direct  conflict  with  the  law 
of  congress ;  and  that  portion  of  the  opinion 
referred  to,  giving  the  patentee  an  unre- 
stricted power  to  sell,  has  allusion  aloDe  to 
his  right  of  property  in  the  patent  right,  as 


t  that  was  the  only  question  involved  in  the 
case.  The  discovery  or  invention  is  made 
propertv  by  reason  of  the  patent,  and  this 
right  of  property  the  'patentee  can  dispose  of 
under  the  law  of  congress,  and  no  state  leg- 
islation can  deprive  him  of  this  right;  but 
when  the  fruits  of  the  invention  or  the  arti- 
cle made  by  reason  of  the  application  of  tbs 
principle  discovered  is  attempted  to  be  sold 
or  used  within  the  jurisdiction  of  a  state,  it 
is  subject  to  its  laws,  like  other  property 
and  such  has  been  the  uniform  decision  of  all 
the  courts,  state  and  federal,  upon  this  ques- 
tion." This  opinion  most  clearly  states  the 
distinction  between  the  right  of  property  in 
the  patent  and  the  right  in  the  article  which 
has  been  produced  by  the  application  of  the 
principle  discovered.  PaXtenon  v.  Conu,  tu- 
pra,  was  appealed  to  the  Supreme  Court  of 
the  United  States,  and  that  court  affirmed 
the  judgment     97  U.  S.  601,  84  L.  ed.  IIISl 


Another  case  holdloir  such  a  stipulation  void  and 
against  public  policy  as  declared  by  the  common 
law  and  by  statute  is  Bell  Teleph.  Co.  v.  Codl  (Pa.) 
8  Cent.  Bep.  907. 

A  decision  to  the  same  efTect  was  made  In  Yer- 
mont  in  Commercial  IT.  Telegr.  Co.  v.  New  England 
Teleph.  &  Teleg.  Co.  61 Y t.  241, 6  L.  R.  A.  161. 

But  in  conflict  with  the  above  oasee  it  was  held  in 
American  Bapid  Teleg.  Go.  v.  Conneotlout  Teleph. 
Go.  49  Conn.  8BS^  44  Am.  Bep.  887,  that  a  statute  re- 
quiring  a  telephonecompany  to  be  impartial  toward 
persons  using  its  line  did  not  apply  in  case  of  a  do- 
mestic corporation  which  had  a  limited  license  for 
the  use  of  patented  telephone  instruments  from  a 
oorporation  of  another  state.  The  court  said  the  ut- 
most reach  of  the  statute  is  to  require  an  impartial 
use  of  such  rights  or  privileges  as  they  possess,  and 
if  their  system  was  carried  on  by  instruments  not 
patented  or  by  patented  instruments  which  the  de- 
fendant owned,  the  statute  would  apply.  But 
when  the  patents  were  owned  by  a  resident  of  an- 
other state  the^lloen8ee  could  be  compelled  to  give 
impartially .to^pplicants  only  the  full  measure  of 
t|ie  right  which  it  had  been  able  to  procure.  It  was 
also  said  that  the  domestic  corporation  could  pur- 
chase from  the  owner  even  the  most  limited  right, 
and  the  court  could  not  enlarge  or  diminish  the 
purchase. 

A  statute  limiting  telephone  charges  is  sustained 
in  Central  U.  T^eph.  Co.  v.  State,  118  Ind.  186,  but 
the  effect  of  patents  is  not  considered. 

A  telephone  company  was  also  compelled  by 
mandamus  to  furnish  a  telephone  for  the  office  of 
ui  attorney,  in  State  v.  Nebraska  Teleph.  Co.,  17 
Neb.  186,  68  Am.  Bep.  404,  but  nothing  was  said  in 
the  case  about  any  claim  of  exemption  from  con- 
trol on  account  of  patents. 

Other  decisions  by  which  telephone  companies 
have  been  compelled  to  serve  those  who  demand 
service  in  a  proper  way  are  collected  in  a  note  on 
Compulsori/  service  by  the  party  whose  huHnese  it 
is  to  serve  the  puZ>Uc  in  Bushvllle  v.  Bu8h\i11e 
Nat.  Gas  Co.  (Ind.)  16  L.  B.  A.  881.  but  do  not  seem 
to  have  involved  any  express  decision  as  to  any 
rights  under  patents,  as  no  such  right  seems  to 
have  been  asserted. 

The  police  power  of  a  state  to  compel  electric 
wires  to  be  placed  under  ground  is  sustained  in 
Western  U.Teleg.  Co.  v.  New  York,  88  Fed.  Bep.  568, 
8  L.  B.  A.  448, 2Inters.  Com.  Bep.  888,  as  against  a 
telegraph  company  which  is  a  business  agency  of 
the  general  government  and  has  the  right  under  act 
of  congress  to  operate  its  lines  along  post  roads,  but 
no  question  seems  to  have  been  made  in  this  case 
as  to  the  effect  of  any  patents. 
29  T..  R.  A. 


The  right  to  draw  a  lottery  in  violation  of  etaie 
law  is  denied  in  Yannini  v.  Paine,  1  Harr.  (I>elJ  6a. 
notwithstanding  a  right  to  do  so  was  claimed  un- 
der a  patent  from  the  United  States.  The  conn 
said:  **A  person  might  with  as  maoh  pzopriecy 
claim  a  right  to  commit  murder  with  an  liMtm- 
ment  because  he  held  a  patent  for  it  as  a  neir  and 
useful  invention.** 

m.  Betirlettna  right  of  actfsn  for  f^frfngmcMt 

A  state  statute  relieving  a  state  from  liability  for 
acts  of  its  officers  cannot  relieve  it  from  liability 
for  the  mf ringement  of  a  patentb  Blias  v.  Brooke 
lyn.  8  Blatchf .  633. 

In  deciding  that  a  county  was  liable  tor  infringe- 
ment  of  a  patent  it  is  said  in  May  v.  Losan  Oounty 
Conurs.,  80  Fed.  Bep.  850:  **The  state  cooid  not,  1^ 
either  direct  or  indirect  legislation,  exempt  its 
counties  from  liability  for  the  infrlngemeot  of 
patents,  nor  has  it  attempted  to  do  so.'* 

The  power  of  a  state  to  exempt  counties  ftom  5- 
ability  for  infringement  of  letters  patent  isalao  de. 
nied  in  May  v.  Balls  County,  81  Fed.  Hep.  478,  wfaidi 
holds  that  U.  S.  Bev.  Stat,  6  4819.  authorixinff  dam- 
ages for  infringement  of  any  patent  in  ao  action  on 
the  case,  applies  to  actions  aefainst  a  county. 

Some  other  cases  holding  oounties  liable  for  in^ 
fringement,  but  not  involving  the  effect  of  state 
statutes,  are  May  v.  Juneau  County,  80  JBM.  Be^ 
841;  May  v.  Mercer  County,  30  Fed.  Bep.  848;  May  v. 
Fond  du  Lac  County,  27  Fed.  Bep.  896;  May  v.  Johb. 
son  County  Comrs.,  not  reported,  but  cited  Id  8d 
Fed.  Kep.  fBOO. 

That  a  county  is  not  liable  for  infringement  off  a 
patent  was  decided  in  Jacobs  v.  Hamilton  Conntgr 
Comrs.,  1  Bond,  600,  following  the  supposed  author- 
ity of  a  state  decision  denying  the  liability-  off  a 
county  for  negligence.  But  this  decision  has  been 
disapproved  in  all  subsequent  cases. 

A  state  statute  limiting  the  right  to  sue  a  ooonty 
until  a  proper  demand  for  payment  or  settlement 
has  been  made,  was  held  in  May  v.  Buchanan 
County,  89  Fed.  Brp.  473,  to  be  valid  as  applied  tm 
an  action  against  a  county  for  Infringement  of  n 
patent,  denying  the  contention  that  the  law  could 
not  apply  because  the  subjeot-matter  of  the  action 
was  beyond  state  control. 

The  effect  of  state  statutes  of  limttationa  or  other 
matters  of  state  practice  or  remedies  in  infMng»> 
ment  cases  is  not  considered  here. 

lY.  TturaUon  of  patent  rfoMs. 

In  Pennsylvania  the  capital  stock  of  a  corpora 
tion  which  is  issued  for  patent  rights  merdy,  and 
not  for  any  mngible  property  or  goods  manufa^ 
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KUiomd  authority  only  c«n  grant  patenta, 
and  i^ulate  the  sale  of  the  right  of  the  in- 
Yvntor  In  his  discovery,  and  we  manner  of 
the  disposition  of  sucn  rights.  While  the 
states  have  Jurisdiction  to  legislate  on  the 
matter  of  the  use  or  sale  of  the  article,  which 
is  brought  into  existence  by  virtue  of  the 
application  of  the  patented  process,  it  is  an 
invasion  of  national  authority  for  the  legis- 
lature of  a  state  to  make  a  law  which  re- 
quires the  patentee  or  his  vendee  to  first  pro- 
cure and  pay  for  a  license  to  sell  his  right 
in  his  discovery, — ^his  intangible  right, — or 
the  territory  in  which  such  right  is  granted. 
In  so  far  as  the  statute  attempts  this,  it  is  in 
conflict  with  the  law  of  congress.  If  the  leg- 
islature has  authority  to  require  the  patentee 
or  his  assignees  to  procure  and  pay  for  this 
privilege,  then  there  is  no  limit  to  Uie  extent 
of  such  requirement.  The  legislature  could 
fix  the  license  fee  so  hii^h  that  the  patentee 
oould  not  afford  to  pay  it,  as  it  might  exceed 


the  conunercial  value  of  his  light.  By  this 
means  the  legislature  of  a  state  oould  utterly 
destroy  the  power  which  it  in  congress,  by 
the  Federal  Constitution,  "to  promote  the 
progress  of  science  and  useful  arts."  The 
riffht  to  protect  the  inventor  it  necessarily 
with  the  authority  which  eonstitutionally 
and  lawfully  granted  raoh  rights.  It  was 
said  by  Marshall,  Ch.  J.,  in  MeOuUoeh  v. 
Maryland,  17  U.  S.  4  Wheat  496,  4  L.  ed. 
606:  **  (1)  That  a  power  to  create  implies 
a  power  to  preserve;  (8)  that  a  power  to 
destroy,  if  wielded  by  a  different  hand,  is 
hostile  to,  and  incompatible  with  these  pow- 
ers to  create  and  to  preserve ;  (8)  that  where 
this  repugnancy  exists,  that  authority  which 
is  supreme  must  control,  not  yield  to  that 
over  which  It  is  supreme. " 

For  the  foregoing  reasons  the  judgment  i$ 
Offflnnedm 

Gh^aee* «/..  did  not  tit. 


tnred  under  suoh  iNitenti,  is  held  not  taxable  by  the 
Btate.  OooL  V.  PliUadelpbia  Oa  157  Pa.  687;  Oom.  v. 
Bdlson  Bleotrlo  Lly ht  Ck>.  Id.  I». 

That  a  state  cannot  tax  the  capital  stock  of  a  oor^ 
poratlon  which  Is  invested  in  patent  rlffhts,  whether 
originally  teaed  or  merely  aaslffned  to  the  com- 
pany, was  also  dedded  In  Oom.  v.  Westinffhouse 
Electric  ft  Mfff.Oo.lSl  Pa.  MS.  and  Oom.  v.  West- 
fnffhouse  Air  Brake  Oo.  ISI  Pa.  STA. 

But  a  subordinate  or  subsidiary  corporation 
which  merely  leases  telephones  from  the  parent 
company,  which  Is  a  foreign  corporation,  is  not  ex- 
empt from  taxation  on  its  capital  stock  on  the 
iHKrand  that  It  Is  invested  in  patent  rights,  nor  even 
on  stock  Issued  to  the  foreign  company  as  consid- 
eration for  the  leases.  Oom.  v.  Oentral  Blst  ft 
Printing  lUles;  Oo.  146  Pa.  12L 

The  same  Is  held  in  respect  to  stock  issued  to  a 
nonresident  for  the  license  of  a  patented  apparatus 
used  by  a  gas  company.  Oom.  v.  Philadelphia  Oo. 
146  Pa.  142. 

The  same  is  held  as  to  a  tax  on  the  stock  of  an 
electric  light  company  Issued  for  the  use  of  pat- 
ented appliances.  Oom.  v.  Brush  Electric  Light  Oo. 
146  Pa.  147:  Oom.  ▼.  ISdison  Electric  Light  Oo.  Id. 
181:  Oom.  V.  Chester  Eteotrlc  Light  ft  Power  Oo.  Id. 

laa. 

On  the  other  hand.  It  Is  held  in  New  York  that, 
althoo^  the  capital  stock  of  a  corporation,  or  a 
part  of  it,  is  Invested  In  patents,  no  part  of  the  oor- 
ixnrate  franchise  or  business  Is  exempt  from  taxa- 
tion on  that  account.  This  was  decided  m  People 
▼.  Wemple,  fil  Hun,  68,  although  this  case  was  re- 
versed on  other  grounds  in  129  N.  Y.  064. 

But  the  court  of  appeals  also  decided  to  the  same 
effect  hi  People  v.  Oampbeil,  188  N.  Y.  648, 80  L.  B. 
A.  4fi&  In  this  case  although  a  portion  of  the  cap- 
ital stock  was  Invested  In  patents,  the  court  did  not 
discuss  the  power  of  the  state  to  Impose  taxes 
thereon,  but  IS  did  deolaca  that  It  was  not  eixor  to 


Inclade  the  patents  in  the  capital  of  the  company 
estimated  for  taxation.  The  question  discussed  in 
the  opinion  Is,  Where  were  the  patent  rights  em- 
plosred  ?  and  the  court  held  that  they  were  employed 
within  the  state  and  consequently  taxable  there. 

The  fact  that  stocks  and  bonds  of  a  corporation 
were  received  as  proceeds  of  the  sale  of  patents  was 
also  held  not  to  exempt  them  from  taxation,  in 
People  V.  Campbell,  88  Hun,  680;  People  v.  Oamp- 
bell,  188  N.  Y.  648, 20  L.  EL  A.  468. 

But  the  New  York  statute  imposes  a  tax  on  the 
'^corporate  business  or  franchise,**  although  the 
amount  of  it  is  determined  by  reference  to  the  cap- 
ital stock,  and  under  this  statute  a  tax  wss  upheld 
by  the  Supreme  Oourt  of  the  United  States  In  Home 
Ins.  Oo.  V.  New  York,  184  U.  &  004,  88  L.  ed.  1026, 
notwithstanding  the  fact  that  part  of  the  capital 
stock  was  invested  in  United  States  bonds  which 
were  themselves  not  taxable  by  the  state.  This 
clearly  distinguishes  the  New  York  tax  from  that 
of  Pennsylvania,  and  leaves  the  question  of  a  tax 
on  patent  rights  unaffected  by  these  New  York 


The  decision  of  the  Supreme  Oourt  of  the  United 
States  in  California  v.  Oentral  P.  B.  Oc  127  U.  8. 1, 
82  L.  ed.  160,  denying  the  power  of  a  state  to  tax  a 
corporate  franchise  granted  by  congress  unless 
congress  consents.  Is  cited  by  McPherson,  J.,  in 
rendering  the  opinion  of  the  court  of  common 
pleas  in  the  Pennsylvania  case  of  Oom.  v.  Westing- 
house  Electric  ft  Mfg.  0o.,«t4)ra,  as  showing  the  in- 
validity of  a  state  tax  on  patent  rights.  His  posi- 
tion was  approved  by  the  Pennsylvania  supreme 
court  as  appears  above.  Up  fb  this  time  the  only 
decisions  on  the  question  are  those  of  the  Pennsyl- 
vania courts,  but  the  same  reasons  which  operate 
to  require  a  denial  of  state  taxes  on  franchises 
granted  to  corporations  by  federal  authority  seem 
equally  applicable  against  state  taxes  on  patent 
rights.  &A.B. 


See  also  42  L.  R.  A.  290;  45  L.  R.  A.  126. 


ILLmOlB  SUPREME  COURT 


WA1BRL00  MILLING  00.,  AppL. 

V, 

H.  KUENSTBRdlcrf, 

afi8IU.2BQD 

1.  Abaak  with  whieha  draft  is  depos- 
ited for  eoUeetion  dieehargeo  its  dntj 

by  transmittiiiflr  It  in  due  season  to  a  suitable 
agent  at  the  rfisidenoe  of  tne  drawee,  with  neces- 
sary Instniotlons,  and  is  not  liable  for  loss  ooca- 
Bloned  by  the  ne^liffenoe  or  default  of  the  latter, 
aa  such  oollectiag  a«rent  becomes  the  ajcent  of 
the  holder  of  the  draft,  and  not  of  the  bank 
with  which  It  Is  deposited  for  ooileotlon. 

t«  That  worthloM  drafts  were  reoeiTod 
by  a  hank  with  whieh  paper  was  depos- 
ited for  oolleetioii*  from  a  collecting  bank  to 
which  the  paper  was  sent,  and  thereupon  credited 
to  the  depositor  without  knowledge  of  the  in^ 
solvency  of  the  coUectlnfr  agent,  does  not  change 
the  rule  that  the  depositor  must  bear  the  loss, 
since  the  rights  of  the  parties  are  the  same  as  if 
the  worthless  drafts  had  been  deposited  by  him. 

8*  The  retention  of  worthless  drafts 
after  knowledcre  of  the  insolireney  of 
the  drairer.  by  a  bank  which  has  received 
them  as  proceeds  of  paper  forwarded  for  ooUeo- 
tion  and  credited  to  the  depositor  before  learn- 
ing of  such  Insolvency,  and  the  subsequent 
proof  of  a  claim  on  the  drafts  by  the  bank  in  its 
own  name  and  the  receipt  of  a  dividend  thereon 
from  the  receiver  of  the  drawer,  do  not  relieve 
the  depositor  from  liability  to  the  bank  for  the 
loss  sustained  on  the  balance  of  the  drafts. 

(October  lA.  UMw) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate  Court,  Fourth  District,  af- 
fiming  a  judgment  of  the  Circuit  Court  for 
Monroe  County  in  favor  of  defendants  in  an 
action  brought  to  recover  the  amount  of  certain 
drafts  which  had  been  delivered  to  defendants 
for  collection,  but  which  were  lost  because  of 
the  failure  of  defendants'  correspondent  Af- 
firmecL 


Statement  by  Bailey*  J.: 

This  was  an  action  of  assumpsit  brought 
by  the  Waterloo  Milling  Company  against 
H.  Kuenster  and  others,  copartners  doing  a 
banking  business  at  Waterloo,  Illinois,  tore- 
cover  certain  moneys  alleged  to  have  been 
collected  and  received  by  the  defendants  from 
divers  persons  for  the  plaintifif,  and  as  its 
a^ent.  The  defendants  pleaded  nan  cu^ump- 
nt,  and  gave  notice  of  set-ofif,  und  on  trial  be- 
fore the  court,  a  jury  being  waived,  the  is- 
sues were  found  for  the  defendants,  and  their 
damages,  under  their  notice  of  set-off,  were 
assessed  at  $8t4.83.  For  that  sum  and  costs 
the  defendants  had  Judgment.  On  appeal  to 
the  appellate  court  that  judgment  was  af- 
firmed, and  this  appeal  is  from  the  Judgment 
of  affirmance. 

The  facts  appearing  at  the  trial  were  all 
admitted  by  stipulation,  and  are  as  follows  : 


Nora.— For  bank  ooUections  of  nefrotiable  paper 
through  agency  of  other  banks,  see  note  to  Na- 
tional Butchers*  is  D.  Bank  v.  Hubbell  (JC.  Y.)  7  L. 
R.  A*  860. 
29  L.  R.  A. 


"The  plaintiff  is  a  milling  compaay,  do- 
inj^  a  general  milling  business  in  toe  city  of 
Waterloo,  Monroe  county,  Dlinois,  and'hai 
been  so  engaged  for  seven  years  last  pssi. 
The  defendants  were  engaged  in  the  banking 
business  as  partners,  and  have  been  go  en- 
gaged for  eleven  years,  in  said  city  of  Water- 
loo. On  the  2l8t  of  August,  1891,  the  plain- 
tiff delivered  to  the  defendants  iU  thirty 
days'  date  draft  on  one  M.  J.  Heyer,  of  Wil- 
mington, North  Carolina,  for  $618.  with  bill 
of  lading  attach^  for  flour  shipped  that  day 
to  said  Heyer,  the  said  draft  to  be  transmitted 
by  defendants  for  collection.  On  the  tarns 
day  the  draft  was  received  by  the  defend- 
ants it,  together  with  the  bill  of  ladiog  at- 
tached, was  sent  to  the  First  National  Bank 
of  Wilmington,  North  Carolina,  with  in- 
structions to  collect  same  and  remit  to  tba 
defendants.  The  draft  contained  the  prir- 
ilege  to  the  drawee  of  obtaining  1  per  cent 
discount  for  cash.  This  draft  was  tnnonit- 
ted,  as  above  stated,  for  collection,  in  the 
usual  course  of  business,  without  any  special 
instructions  or  any  special  arrangemeots  y 
to  compensation,  except  that  the  defeodanti 
were  in  the  habit  of  charging  plaintiff  nodi- 
ing  except  costs  of  such  col  lections  to  them. 
The  plaintiff  had  been  doing  business  with 
defendants'  bank  since  1889,  and  kept  its  de- 
posito  with  said  bank.  On  October  28, 1881, 
plaintiff  delivered  to  defendants  another  draft 
for  the  sum  of  $219.50,  upon  King  &  Mont- 
gomery, of  Wilmington,  North  Carolina, 
with  bill  of  lading  attached.  This  draft  vtf 
payable  on  arrivaT  of  the  goods,  and  was  to 
be  transmitted,  the  same  as  the  flnt-meo- 
tioned  draft,  for  collection  in  the  usoal  coarn 
of  business.  On  the  same  day  the  plaintiff 
delivered  to  the  defendants  another  draft, 
payable  on  arrival  of  goods,  drawn  on  J.  M. 
Forshee,  of  the  same  place,  for  the  aom  ol 
$219.50.  This  was  also  attached  to  bill  of 
lading,  and  to  be  sent  on  for  collection  the 
same  as  the  other.  On  the  same  day  plaintiff 
delivered  to  the  defendants  anoth^  draft, 
with  bill  of  lading  attached,  payable  on 
arrival  of  goods,  drawn  on  West  A  Ca.  of 
the  same  place,  for  the  sum  of  $118,  and  alio 
on  the  same  day  plaintiff  delivered  to  the  de- 
fendants another  draft,  with  bill  of  ladiof 
attached,  payable  on  arrival  of  goods,  dn^ 
on  Fillyaw  <&  Skulker,  of  the  same  place. 
for  the  sum  of  $69.60,  the  last  two  named 
drafts  to  be  transmitted  to  Wilmingtoo  for 
collection,  the  same  as  the  others.  On  the 
80th  of  October  of  the  same  year  plaintiff 
delivered  to  the  defendants  another  draft  oo 
West  &  Co. ,  of  Wilmington,  North  Carolina, 
with  bill  of  lading  attached,  payable  on  ar- 
rival of  goods,  for  the  sum  of  $108.50,  and 
the  same  day  plaintiff  delivered  to  defeodanti 
another  draft,  with  bill  of  lading  attached, 
drawn  on  J.  S.  McEacher,  all  of  the  lame 

Slace,  for  the  sum  of  $108.50,  both  of  theis 
rafts  to  be  collected  in  the  usual  ooune  of 
business,  as  the  others.  And  on  the  4tb  or 
November  of  the  same  year  plaintiff  delivered 
to  the  defendants  another  draft,  drawn  oa 
West  &  Co.,  of  Wilmington,  for  the  sub  of 
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$10R.S0,  with  bill  of  lading  attached,  pay- 
able on  arrival  of  goods,  same  to  be  collected 
in  usual  course  of  business,  as  the  other 
drafts  named.  No  Instructions  were  given 
by  the  plaintiff  to  defendants  as  to  what  bank 
or  agency  these  drafts  should  be  sent  to  in 
Wilmington.  North  Carolina.  Defendants 
sent  all  of  them,  in  due  time  and  with  due 
diligence,  to  the  First  National  Bank  of 
AVilmlngton,  North  Carolina,  with  instruc- 
tions to  collect  as  in  the  draft  directed,  and 
to  transmit  the  proceeds  to  the  defendants. 
The  First  National  Bank  of  Wilmington, 
]Horth  Carolina,  was  a  responsible  bank,  in 
l^ood  standing,  its  solvency  never  having 
been  called  in  question,  and  the  defendants 
exercised  due  diligence  in  selecting  that 
bank.  It  is  further  agreed  that  all  the  afore- 
said drafts  were  collected  by  the  First  Na- 
tional Bank  of  Wilmington, North  Carolina, 
to  which  they  were  sent,  but  that  said  bank, 
CD  or  about  the  25th  of  November,  1891, 
failed  and  the  proceeds  were  never  remitted 
to  defendants. 

''On  the  24th  of  November,  1891|,  defend- 
ants received  from  said  First  National  Bank 
of  Wilmington,  North  Carolina,  two  drafts 
npon  the  United  States  National  Bank  of  the 
city  of  New  York,  one  for  the  sum  of  $827.  - 
25,  and  the  other  for  the  sum  of  $618.  On 
receipt  of  said  drafts,  the  intelligence  of  the 
First  National  Bank  failure  not  having 
reached  the  defendants,  the  amount  repre- 
sented by  them,  being  $940.25,  was  placed  to 
the  credit  of  the  plaintiff,  paid  to  and  has 
been  retained  by  i1^  and  the  drafts  themselves 
immediately  forwarded  to  New  York  for  col- 
lection and  credit  there,  the  defendants  keep- 
ing an  account  there.  The  drafts  were  pro- 
tested by  the  New  York  bank  on  receipt,  and 
DOthine  realized  from  them. 

"It  is  further  agreed  that  on  the  27th  of 
May.  1898,  plaintiff  gave  defendants  a  draft, 
with  bill  of  lading  attached  and  drawn  on 
B.  F.  King,  of  Wilmington,  North  Carolina, 
to  be  transmitted  for  collection  in  the  usual 
course  of  business,  without  special  instruc- 
tions,  same  as  the  other  drafts  above  men- 
tioned, for  $77.25,  and  on  the  same  day  plain- 
tiff delivered  to  the  defendants  another  draft, 
with  bill  of  lading  attached,  payable  on  ar- 
rival of  goods,  drawn  on  McNair  A  Pearcell, 
of  Wilmington,  North  Carolina,  for  collec- 
tion, same  as  draft  last  mentioned,  for  the 
mm  of  $140.50.  These  last  two  drafts  were 
promptly  forwarded  to  the  Bank  of  New  Han- 
over, of  Wilmington,  North  Carolina,  with 
instructions  to  collect  as  directed  and  remit 
the  proceeds  to  the  defendants.  This  bank 
was  considered  a  suitable  and  safe  agency, 
and  the  defendants  are  not  charged  with  neff- 
ligence  in  this  selection.  The  bank  was  in 
^ood  standing,  so  far  as  known.  This  bank 
afterwards,  to  wit,  about  the  18th  or  2l8t 
(from  15th  to  21st)  day  of  June,  1898.  like- 
wise failed,  after  having  collected  the  two 
drafts,  but  before  remitting  the  amounts  as 
directed. 

**  Plaintiff  makes  no  claim  on  account  of 
drafts  mentioned  herein,  other  than  those 
mentioned  in  the  copy  of  account  sued  on,  at- 
tached to  the  declaration  herein,  and  the  sum 
of  $6.14  balance  on  the  draft  of  August  21, 
29  L.R.A. 


1891,  and  said  other  items  and  drafts  as  in- 
troduced by  the  defendants  under  the  notice 
of  set-off. 

^Tt  is  further  amed  that  for  some  time 
previous,  and  terminating  about  1890,  it  was 
the  practice  of  the  defendants,  on  receipt 
from  the  plaintiff  of  drafts  for  collection,  to 
immediately  credit  the  plaintiff  with  the 
amount  of  'the  draft,  and  then  charge  the 
plaintiff  interest  from  date  of  giving  it  credit 
to  the  time  defendants  received  the  proceeds 
of  the  collection.  About  1890  this  practice 
was  changed,  the  defendants  receiving  items 
for  collection  to  credit  the  plaintiff  with  the 
proceeds  when  received,  and  that  continued 
and  was  the  practice  at  the  time  of  receiving 
the  drafts  above  mentioned. 

''It  is  further  agreed  that  on  the  failure  of 
the  banks  at  Wilmington,  North  Carolina, 
respectively,  as  above  stated,  the  defendants 
filed  affidavits  with  the  resnective  receivers 
for  the  amount  of  the  several  drafts  that  had 
been  collected  and  not  remitted ;  affidavits 
and  forms  of  olaim  furnished  by  the  receivers 
were  made  out  and  presented  bv  the  defend- 
ants in  their  own  name,  the  arafts  having 
been  indorsed  by  the  plaintiff  to  the  de- 
fendants at  the  time  they  were  respectively 
delivered  to  them  to  be  transmittea  for  col- 
lection, as  above  stated.  The  defendants  have 
received  as  dividends  on  the  drafts  above  men- 
tioned, from  the  First  National  Bank  of 
Wilmington,  North  Carolina,  the  sum  of 
$625.92,  and  from  the  Bank  of  New  Hanover 
nothing.  The  dividends,  as  above  stated, 
have  been  retained  by  the  defendants. 

"  It  was  not  uncommon  for  delays  to  occur 
in  pavment  of  drafts  sent  on  for  collection 
in  this  way.  caused  by  delay  in  the  arrival 
of  goods  and  from  other  causes,  and  there  is 
no  claim  of  negligence  against  the  defendants 
on  this  account.  ^ 

Mears.  Josh  Wilson  and  Hartsell  A 
Bnrigg,  for  appellant: 

The  appellees  having  received  the  drafts 
from  their  agent,  and  having  paid  the  amount 
thereof  to  the  appellant  as  a  partial  pavment 
on  the  collections  in  their  hands,  surely  the 
transaction,  so  far  as  the  $940.25  is  concerned, 
is  closed  between  the  appellees  and  the  appel- 
lant. 

Oddie  v.  National  City  Bank,  45  N.  Y.  785, 
6  Am.  Bep.  160;  American  Bxeh,  Nat.  Bank 
V.  Oregg.  188  IlL  601. 

In  mtehanffe  Nat.  Bank  v.  Third  Nat,  Bank, 
112  U.  8.  276,  28  L.  ed.  728,  the  court  says: 
*'The  agreement  of  the  defendant  in  this  case 
was  to  collect  the  drafts,  not  merely  to  trans- 
mit them  to  the  Newark  bank  for  collection." 

The  taking  by  a  bank  from  a  customer,  in 
the  usual  course  of  business,  of  paper  for  col- 
lection, is  sufficient  evidence  of  a  valuable  con- 
sideration for  the  service. 

The  contract  then  becomes  one  to  perform 
certain  duties  necessary  for  the  collection  of 
the  paper  and  the  protection  of  the  holder. 
The  bank  is  not  merely  appointed  an  attorney, 
authorized  to  select  other  agents  to  collect  the 
paper;  its  undertaking  is  to  do  the  thing,  and 
not  merely  to  procure  it  to  be  done.  In  such 
case  the  bank  is  held  to  agree  to  answer  for 
any  default  in  the  performance  of  its  contract: 
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and  wl  ether  the  paper  Is  to  be  collected  in  the 
place  where  the  bank  is  situated,  or  at  a  dis- 
tance, the  contract  is  to  use  the  proper  meaoa 
to  collect  the  paper,  and  the  bank,  by  employ- 
ing subagents  to  perform  a  part  of  what  it 
has  contracted  to  do,  becomes  responsible  to 
its  customer. 

Ho<}%tfr  T.  Wiu,  01  U.  S.  808,  28  L.  ed.  898. 

The  Wilmington  banks  having  collected  the 
drafts,  and  mixed  them  with  the  general  f undt 
of  the  banks  or  otherwise  appropriated  them, 
their  agency  for  the  appellees  at  once  termin- 
ated and  they  became  the  debtors  of  the  ap- 
pellees, and  in  like  manner  the  appellees  be- 
came the  debtors  of  the  appellant. 

Marine  Bank  v.  Rushmore,  28  IlL  471. 

Mfi6r»,  Tr»Toii8  A  W»mock»  for  appel- 
lees: 

Where  a  draft  is  left  with  a  bank  for  collec- 
tion, and  is  transmitted  by  it  in  due  season  to 
a  suitable  agent  at  the  place  of  the  residence 
of  the  drawee,  with  the  necessary  instructions, 
it  thereby  fully  discharges  its  duty  and  is  not 
liable  for  loss  accruing  through'  negligence  of 
the  latter. 

Mechem,  Agency,  p.  849,  §  614;  Morse, 
Banks  &  Banking,  2d  ed.  414, 8d  ed.  chap.  17; 
jStna  Ins,  Co,  y.  AU&n  City  Bank,  25  111.  248, 
79  Am.  Dec.  828;  Drowrs  Jydt.  Bank  v.  Anglo- 
American  Pkg.  db  P,  Co.  18  111.  App.  191,  117 
HI.  100,  57  Am.  Rep.  855;  Fabene  ▼.  Merean- 
tOe  Bank,  28  Pick.  880,  84  Am.  Dec.  59;  Daly 
▼.  Butchers  d  D.  Bank,  56  Mo.  94,  17  Am. 
Hep.  668;  Latorenee  ▼.  Stonington  Bank,  6 
Conn.  521;  Citisens*  Bankr.  HotoOl,  8  Md.  580, 
63  Am.  Dec.  714;  Stacy  ▼.  Dane  County  Bank, 
12  Wis.  629;  Ouelich  v.  National  State  Bank, 
56  Iowa,  484,  41  Am.  Rep.  110;  Third  Nat, 
Bank  y.  Vickstmrg  Bank,  61  Miss.  112, 48  Am. 
Rep.  78;  Bank  of  LouismXLe  t.  First  Nat, 
Bank,  8  Bazt.  101,  85  Am.  Rep.  691;  Mer- 
etianUf  Nat.  Bank  y.  Goodman,  109  Pa.  422. 
58  Am.  Rep.  728:  ^fde  y.  Planter^  Bank,  17 
La.  560,  86  Am.  Dec.  621:  German  Nat.  Bank 
V.  Burns,  12  Colo.  539;  Bank  of  Lindsborg  y. 
Cber,  81  Kan.  599;  First  Nat,  Bank  Y,  Smrague^ 
84  Neb.  818,  15  L.  R.  A.  49a 

Even  the  courts  which  hold  the  bank  re- 
ceiying  paper  for  collection  liable  for  the  neg- 
ligence of  its  corresponding  bank,  the  deci- 
sions of  which  are  relied  upon  by  counsel  for 
appellant,  do  not  so  hold  in  cases  like  the  pres- 
eut,  where  the  undertaking  is  to  ''transmit  for 
collection."  The  distinction  between  engaging 
to  do  a  thing  and  engaging  to  procure  it  to  be 
done  is  recognized  in  all  the  cases. 

1  Dan.  Neg.  Inst.  §  845;  German  Nat,  Bank 
Y.  Bums,  supra;  Bank  of  Washington  y.  Trip- 
left,  26  U.  8.  1  Pet.  28,  7  L.  ed.  89;  Seehange 
Nat.  Bank  Y.  Third  Nat.  Bank,  112  U.  8.  276, 
28  L.  ed.  722;  Farmer/  Bank  y.  Owen,  6 
Cranch,  C.  C.  504. 

Appellees,  haying  discharged  their  full  duty 
in  the  premises,  were  entitled  to  recover  from 
appellant  the  money  paid  them  upon  the  drafts 
received  from  appellant's  agent,  which  proved 
worthless,  less  the  amount  afterward  received 
from  the  receiver,  and  the  circuit  court  prop- 
erly so  held. 

Drorert^  Nat,  Bank  y.  Anglo-American 
Pkg,  d  P.  Co.  117  ni.  100,  57  Am.  Rep.  855; 
Second  Nat.  Bank  v.  Cummings,  89  Tenn. 
609;  Bapp  Y.  National  Security  Bank,  186  Pa. 
426;  Farment  Sank  ▼.  Otoen,  supra. 
•  0  T.  R    A. 


Bailej*  J.,  delivered  the  opinion  of  tha 

court: 

The  controlling  ouestion  in  this  caae  is, 
whether  the  First  National  Bank  and  the 
Bank  of  New  Hanover,  of  Wilmington,  North 
Carolina,  to  which  the  defendants  tranamiued 
the  drafts  in  question  for  collection,  were, 
in  making  the  collections  and  remitting  the 
money,  the  agents  of  the  defendants  or  of  the 
plaintiff.  It  appears  from  the  stipulation  of 
the  parties  that  the  drafts  were  deliyercd  by 
the  plaintiff  to  the  defendants  with  bills  of 
lading  attached,  to  be  transmitted  b^  the  de- 
fendants to  Wilmington  for  collection.  No 
instructions  were  given  by  the  plaintiff  to 
the  defendants  as  to  the  mmk  or  agency  ia 
Wilmington  to  which  the  drafts  shoold 
be  sent,  and  all  were  sent  in  due  time  and 
with  due  diligence  to  these  banks,  all  bat 
the  last  two  being  sent  to  the  First  National 
Bank,  and  those  two  to  the  Bank  of  New  Han- 
over. At  the  time  the  drafts  were  sent  to  these 
banks,  respectively,  the  banks  were  each  re- 
sponsible and  in  good  standing,  their  solv- 
ency then  never  having  been  called  in  ques- 
tion, and  it  is  admitted  that  the  defendants 
used  due  diligence  in  selecting  these  banks 
as  the  agencies  for  collecting  the  drafts  and 
remitting  the  money.  The  drafts  were  all 
paid  to  wo  Wilmington  banks  in  due  course 
of  business,  bat  before  the  money  collected 
was  remitted  to  the  defendants  both  banks 
failed,  and  the  money,  with  the  exception  of 
certain  sums  paid  over  by  the  receiver  of  the 
First  National  Bank  of  Wilmington,  was 
never  received  by  either  the  defendants  or 
theplaintlff. 

Where  a  draft  upon  a  nonresident  drawee 
is  deposited  with  a  local  bank  for  collection, 
and  especially  where,  as  in  this  case,  it  is 
deposited  to  be  transmitted  to  the  place  of 
residence  of  the  drawee  for  ool  lection,  the 
bank  fully  discharges  its  duty  by  trans- 
mitting the  draft,  in  due  season,  to  a  suitable 
agent  at  the  place  of  residence  of  the  drawee, 
with  necessary  instructions,  and  it  ia  not 
liable  for  loss  occasioned  by  the  nerligenoe 
or  default  of  the  collecting  agent  &ub  em- 
ployed. Such  collecting  agent  becomes  the 
agent  of  the  holder  of  the  draft,  and  not  of 
the  bank  with  which  it  is  deposited  for  col- 
lection. While  some  of  the  courts  have  been 
disposed  to  hold  the  bank  in  such  cases  to  a 
higher  degree  of  responsibility,  the  better 
reasoning,  as  well  as  the  weight  of  authority, 
seems  to  support  the  rule  as  we  have  stated 
it,  and  that  rule  has  long  been  recognized 
and  adopted  in  this  state. 

In  AUen  v.  Merchants'  Bank,  23  Wend.  215» 
the  stricter  rule  is  held,  but  in  a  note  to  that 
case  as  it  is  reported  in  84  Am.  Dec  815,  by 
Mr.  Freeman,  it  is  said:  "The  preponder- 
ance of  authority  is  against  the  doctrine  of 
the  principal  case,  and  in  favor  of  the  role 
that  the  liability  of  a  bank  taking  a  note  or 
bill  for  collection,  which  is  payable  at  a 
distance,  extends  merely  to  the  selection  of 
a  suitable  and  competent  agent  at  the  place 
of  payment,  and  to  the  transmission  of  the 
paper  to  such  agent  with  proper  instructioni^ 
and  that  the  correspondent  bank  is  the  agent, 
not  of  the  transmitting  bank,  but  of  the 
holder,  so  that  the  transmitting  bank  is  not 
liable  for  the  defaults  of  the  conespondeBt^ 
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whexe  due  care  has  been  used  In  selection  of 
mch  oorreepondent."  The  foregoing  state- 
ment of  the  rule  br  Mr.  Freenum  is  quoted 
with  approval  in  Firttlfat.  Bank  v.  Sprague, 
84  Neb.  318,  16  L.  R.  A.  498,  and  the  rule 
itself  is  adopted. 

Iq  Oudick  y.  National  8taU  Bank,  66  Iowa, 
434,  41  Am.  Rep.  110,  the  reasons  of  the  rule 
are  stated  as  follows :  ''The  course  of  busi- 
ness of  defendant,  and  all  other  banks,  is,  in 
Buch  cases,  to  mi^e  collections  through  cor- 
respondents. They  do  not  undertake  them- 
aelves  to  collect  the  bills,  but  to  intrust  them 
to  other  banks  at  the  place  payment  is  to  be 
made.  The  holder  of  the  paper,  having  full 
Dotice  of  the  course  of  business,  must  be  held 
to  assent  thereto.  He  therefore  authorizes  the 
bank  with  whom  he  deals  to  do  the  work  of 
collection  through  another  bank.  .  .  .  The 
bank  receiving  the  paper  becomes  an  agent  of 
the  depositor  with  authority  to  employ  anoth- 
er bank  to  collect  it.  The  second  bank  be- 
comes the  subagent  of  the  customer  of  the 
first,  for  the  reason  that  the  customer  author- 
izes the  employment  of  such  an  agent  to  make 
tbe  collection.  The  paper  remains  the  prop- 
erty of  the  customer,  and  is  collected  for 
him ;  the  party  employed,  with  his  assent, 
to  make  the  collection,  must  therefore  be 
regarded  as  his  agent. " 

In  Daly  v.  Butchers*  d  D.  Bank,  66  Mo. 
94,  7  Am.  Rep.  668,  the  plaintilT  was  a 
depositor  in  the  defendant's  bank,  and  de- 
posited therein  certain  drafts  in  controversy 
ID  that  case.  The  drafts  were  sent  by  the 
defendant  to  the  National  Bank  of  Yicks- 
burg.  which  the  defendant  believed  trust- 
worthy,  with  directions  to  collect  and  remit. 
The  Vicksburg  bank  collected  the  money 
and  kept  it,  and  became  insolvent,  and  it  was 
held  that  the  defendant  was  not  liable  for  the 
loss. 

The  foregoing  cases  are  entirel  v  in  harmony 
with  the  decision  of  this  court  in  jEtna  Ijim. 
0>.  V.  Alton  City  Bank,  25  111.  248,  70  Am. 
Dec.  828,  in  which  it  was  held  that,  where 
a  bill  or  note  is  received  by  a  bank  for  col- 
lection which  renders  its  transmission  to  an- 
other place  necessary,  the  bank  discharges 
its  duty  by  sending  it  in  due  season  to  a 
competent,  reliable  agent,  with  proper  in- 
structions for  its  collection.  There  the  legal 
holder  of  the  bill  indorsed  and  delivered  it 
to  the  defendant  bank  for  collection  in  the 
usual  and  regular  course  of  banking  business, 
and  the  defendant  bank  on  the  same  day  in- 
dorsed and  transmitted  it  for  collection  to 
certain  bankers  in  St.  Louis,  Missouri,  the 
proceeds  of  the  bill,  when  collected,  to  be 
placed  to  the  credit  of  the  Alton  bank.  By 
the  negligence  of  the  correspondent  bankers 
in  failing  to  have  the  bill  protested  for  non- 
acceptance  and  to  give  notice  of  nonaccept- 
ance,  the  amount  or  the  bill  was  lost,  and  it 
was  held  that  the  defendant  bank  was  not 
liable.  In  discussing  the  case  the  court 
■aid  (p.  S84)  :  ^'This  presents  the  question 
whether  the  bank  receiving  such  paoer  for 
collection  Is  bound  for  the  acts  of  fts  cor- 
respondents and  is  responsible  for  their 
negligence,  or  whether  its  undertaking  re- 
quires anything  more  than  that  it  should 
use  reasonable  care  and  prudence  in  the  selec- 
9ft  L.  K  A. 


tion  of  a  responsible  coneqKmdeiit  to  whom 
it  shall  be  intrusted.  That  a  bank  receiving 
such  paper  for  that'  purpose  in  the  usual 
course  of  business  is  bound  to  use  ordinary 
and  reasonable  care  in  selecting  an  agent 
competent  and  responsible,  there  Is  no  doubt, 
and  a  want  of  such  precaution  would  clearly 
render  them  liable  for  oonseqaent  loss.  It 
does  not  appear  that  there  was  any  agreement 
on  the  part  of  the  bank  to  become  liable,  at 
all  events,  for  any  loss  that  might  occur  from 
the  acts  of  its  correspondents,  and  the  law 
has  imposed  no  such  liability."  See  also 
Dr<ner9*  Nat.  Banky.  Anglo- American Fkg.  d 
R  Oo.  117  111.  100,  67  Am.  Rep.  866;  Fab&n$ 
V.  MereanUie  Bank,  28  Pick.  882,  84  Am. 
Dec.  69 ;  Stacy  v.  Dane  Otmniy  Bank,  12  Wis. 
629 ;  Oiiigene*  Bank  v.  BauM,  8  Md.  680,  68 
Am.  Dec.  714 ;  Lawrence  v.  StoningUm  Bank, 
6  Conn.  621 ;  Third  Nat.  Bank  t.  Viekebuirg 
Bank,  61  Miss.  112.  48  Am.  Rep.  78;  Bank 
ef  LouimXLe  v.  First  Nat,  Bank,  8  Baxt  101, 
86  Am.  Rep.  691 ;  Merehante*  Nat.  Bank  ▼. 
Goodman,  109  Pa.  422.  68  Am.  Rep.  728; 
Eyde  v.  Planters'  Bank,  17  La.  Ann.  660,  86 
Am.  Dec.  621 ;  Oerman  Nat.  Bank  v.  Bums, 
12  Colo.  589 ;  Bank  of  Lindsborg  ▼.  Ober,  81 
Ean.  699 :  Mechem,  Agency-,  g  614. 

In  the  light  of  these  authorities  it  must  be 
held  that  the  First  National  Bank  and  the 
Bank  of  New  Hanover,  of  Wilmington,  North 
Carolina,  were  the  agents  of  the  plaintiil, 
and  not  of  the  defendants,  and  that  the  losses 
resulting  from  their  default  must  be  borne 
by  the  plaintiff,  and  not  by  the  defendants. 

It  appears,  however,  that  on  the  24th  day 
of  November,  1891,  the  First  National  Bank 
of  Wilmington,  after  collecting  the  drafts 
forwarded  to  it,  remitted  to  the  defendants 
two  drafts  on  the  United  States  National 
Bank  of  the  City  of  New  York,  aggregating 
$940.26,  and  failed  and  became  Insolvent 
the  day  following;  that  the  defendants,  on 
receipt  of  the  drafts,  not  having  received  in- 
telligence of  the  failure  of  the  drawer,  placed 
the  amount  of  the  drafts  to  the  credit  of  the 
plaintiff  and  paid  the  same  over  to  it,  and 
that  the  money  so  paid  has  been  retained  by 
it;  that  the  drafts  themselves  were  Im- 
mediately forwarded  to  New  York  for  collec- 
tion, and  were  there  dishonored  and  protested, 
and  that  nothing  was  realized  from  them; 
that  the  defendants  subsequently  proved  up 
their  claim  for  the  amount  of  the  two  drafts 
before  the  receiver  of  the  First  National  Bank 
of  Wilmington,  and  afterwards  obtained  from 
the  receiver,  by  way  of  dividends  on  their 
claim,  the  sum  of  $626. 92.  They  now  claim, 
and  have  been  permitted  to  recover  by  way 
of  set-off,  the  difference  between  the  amount 
of  the  dividends  so  received  and  the  face  of 
the  drafts.  This  we  think  was  proper.  If 
the  plaintiff  had  itself  deposited  these  drafts 
with  the  defendants  and  received  payment  of 
their  amount,  the  drafts  being  at  the  time 
worthless  by  reason  of  the  insolvency  of  the 
drawer,  there  can  be  no  doubt  that  the  de- 
fendants would  have  had  the. right  to  charge 
back  and  recover  the  amount  of  the  loss  from 
the  plaintiff.  They  were  in  fact  received  by 
the  defendants  from  the  First  National  Bank 
of  Wilmington,  which,  for  all  the  purposes 
of  the  transactions  under  consideration,  is  to 
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be  regarded  as  the  plaintiff *s  agent.  The 
rights  of  the  defendants  would  therefore 
seem  to  be  the  same  as'  though  the  plaintiff 
had  itself  deposited  the  drafts  with  the  de- 
fendants. 

Nor  are  we  able  to  see  that  the  case  is  at 
all  affected  b^  the  circumstance  that  the  de- 
fendants retained  the  drafts  and  proved  up 
a  claim  for  their  amount  before  the  receiver 
in  their  own  name.  They  had  paid  the 
amount  of  the  drafts  to  the  plaintiff  and  until 
the  money  so  paid  was  refunded  to  them  they 
were  entitled  to  hold  the  drafts,  and  collect 
in  their  own  name  and  for  their  own  benefit 
whatever  could  be  collected  from  the  estate 
of  the  insolvent  drawer,  of  course  crediting 
whatever  they  might  be  able  to  collect  upon 
their  claim  against  the  plaintiff. 

We  are  of  the  opinion  that  the  judgment 
is  fully  warranted  bv  the  facts  appearing  by 
the  stipulation  of  the  parties,  and  the  judg- 
ment of  the  Appellate  Ocnirt  wiU  ihertfore  be 
afflrtned. 


WABHINGTONIAN  HOME  OF  CHICAGO, 
Appt., 

City  of  CHICAGO  ««al. 
;a57iu.4a4j 

1.  A  corporation  composed  of  private 
individnalSt  Dot  restrained  by  law  from  con- 
ductlDg  Its  busfnesB  for  private  benefit,  which 
does  not  report  to  and  is  not  inspected  by  any 
state  official,  elects  its  own  maDasreis  without 
the  staters  approval,  and  by  law  owes  the  state 
no  duty,  le  a  private  oorporation  within  the  pro- 
visions of  the  IJUnolB  constitution  prohibiting 
'municipalities  from  making  donations  to  private 
corporations. 

8«  A  atatnte  requiring  a  county  and 
city  to  pay  a  percentaice  of  llqnor 
license  fees  to  a  certain  home  is  repeided, 
but  not  retrospectively  repealed,  by  a  constitu- 
tional provision  prohibiting  municipalities  from 
making  donations  to  a  private  corporation. 

8«  The  provision  of  the  constitatlon 
prohibiting  municipalities  flM>m  mak- 
ings donations  to  private  corporations  is  self- 
exeoutlDg',  and  operated  as  paramount  law  from 
the  adoption  of  the  constitution. 

4«  A  city  does  not,  by  an  appropriation 
and  payment  of  its  revenue  for  many 
years  in  violation  of  the  constitution,  estop 
itself  to  asserc  that  it  is  prohibited  in  future 
from  making  such  payment. 

(October  U.  1806b) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Cook  County  dis- 
mlsoing  a  petition  for  a  writ  of  mandamus  to 
compel  defeodaDt  to  turn  over  to  petitioner 
certain  money  derived  from  liquor  licenses. 
Affirmed. 


NoTS.— For  note  on  the  question  when  constitu- 
tional provisions  are  self-executing,  see  nots  to 
Willis  V.  St.  Paul  Sanitation  Go.  (Minn.)  16  L.  B.  A. 
£81. 

For  state   institutions   as  dlstinfrulsbed   from 
private  corporations,  see  naU  to  State  v.  Board  of 
Beffents  (Kan.)  amla^  878. 
89L.K.  A. 


The  facts  are  stated  in  the  opinion. 
Meure,  H*  B.  Loomls  and  F.  S.  I 

for  appellant: 

The  charter  of  the  Washingtonian  Home  was 
a  valid  exercise  of  le/ne1ative  power  and  dis- 
cretioD  at  the  time  it  was  granted,  and  was  not 
repealed  or  annulled  by  separate  sectioo  Ka 
2  of  the  Constitatlon  of  1870. 

SehaUY.  Bouman,  82  HI.  831;  G0cina§om  v. 
East  8t.  LoviB,  78  III.  548;  Qhieaoo  i  L  K 
Co,  V.  Pinckney,  74  DL  277;  MiddlepoH  v. 
JBtna  L,  Ins.  Co.  82  lU.  562;  Wright  ▼.  Biskep, 
88  IlL  802;  Lippineott  v.  Pana,  M  HI  21; 
Cooley,  Const.  Lim.  6th  ed.  77;  AOlnferY. 
State,  10  Ohio  St.  588;  State  v.  Barbee,  3  Ind. 
258;  Evans  v.  PhiUipi,  117Pa.  226;  nrkinsT. 
Board  of  Police,  41  La.  Ann.  701:  State  v. 
Thompson,  2  Kan.  482;  Stack  v.  May^ciUe  ^L. 
R.  Co.  18  B.  Mod.  1;  State  v.  Macon  Cffwitjf 
Ct.  41  Mo.  458;  yeto  Central  Coal  Co.  v. 
Georges  Creek  Coat  A  I.  Co.  Vl  Md.  557;  Ossf 
V.  IHUon,  2  Ohio  St.  607;  Indiana  Counts  v. 
Agricultural  Soe.  of  Indiana  County^  86  Pa. 
857;  AU^henp  County  v.  Gibson,  90P^  897. 

The  Washingtonian  Home  is  not  a  private 
corporation  within  the  meaning  of  the  consti- 
tutional clause  referred  to. 

Chicago,  D.  dfV.  B.  Co.  v.  dmith,  62  OL 
268,  14  Am.  Rep.  99;  Prettyman  v.  Taeetedl 
County  Suprs.  19  111.  406,  71  Am.  Dec.  280; 
Firemen's  Benev.  Asso.  v.  LauTisbury,  21  BJ. 
511,  74  Am.  Dec.  115;  Johnson  ▼.  'J^rk 
County,  24  Dl.  75;  Perkins  v.  Lewi9,  84  HL 
208;  Butler  v.  Dunham,  27  ni.  474;  Keitks^ 
burg  V.  Friek,  84111.  405;  Taylor  v.  T^ompeon. 
42  111.  9;  McLean  County  v.  Humphrey,  104 
m.  878;  Mather  v.  Ottawa,  114  lU.  699; 
Wetherdt  v.  Dewne,  116  111.  681;  Cook  Ckmnty 
V.  Chicago  Industrial  School  for  Girls,  125  HI. 
540, 1  L.  R.  A.  487:  Wagner  v.  Bock  Isiand, 
146  111.  189.  21  L.  R.  A.  5 1 9;  Burd  Orphan 
Asylum  v.  Upper  Darby  School  Diet.  00  Ps.  85; 
Episcopal  Academy  v.  Philaddphia^  150  Fla 
565;  Philadelphia  v.  Masonic  Home  of  Penn- 
syhania,  160  Pa.  572,  28  L.  R  A.  645:  Dono^ 
hughy.  Library  Co.  of  Phiiaddphia,  86  Pa.  a06: 
McDonald  v.  Massachusetts  Gen.  Hospital,  120 
Mass.  482,  21  Am.  Rep.  529;  Gooeh  v.  Asso- 
ciation for  Belief  ef  Aged  Indigent  Females.  109 
Mass.  558;  2  Pom.  Eq.  Jur.  §§  1010-1025; 
Shepherd^s  Fold  v.  New  York,  96  N.  Y.  187; 
Speer  v.  BlairsviUe  School  Directors,  50  Pa.  150; 
Brodhead  v.  MUwaukee,  19  Wis.  625,  88  Am. 
Dec.  711;  Cooley,  Const.  Lim.  6th  ed.  pp.  559 
etseq. 

The  legislature,  having  incorporated  the 
Washingtonian  Home  as  a  public  charity,  bad 
the  right  to  endow  it  from  the  public  treasury. 

Sawyer  Y.  Alton,  4  111.  127;  Mason  y.  WaU, 
5  ni.  184:  Munn  v.  PeopU,  69  111.  80;  Haw- 
thorn V.  PeojAe,  109  111.  802,  50  Am.  Rep.  610; 
Coles  V.  Madison  County,  1  111.  120;  People  v. 
Wren,  5  111.  269;  Bicfiland  County  v.  Lawrence 
County,  12  111.  1;  People  v.  Power,  25  HI.  187; 
1  Dill.  Mun.  Corp.  §  85;  People  y.  Moon,  4  Hi 
125;  Shaw  v.  Dennis.  10  111.  405;  GutzweOerY. 
People,  14  111.  142;  Dennis  v.  Maynard^  15  HL 
477;  Pike  County  Comrs.  v.  State.  11  HI.  202; 
Sangamon  County  Suprs,  v.  Springfield,  68111. 
66;  Logan  County  Suprs.  v.  Lincoln,  81  HI. 
156;  Harris  v.  Whiteside  County  Suprs.  105 
HI.  445,  44  Am.  Rep.  808;  Marion  County  v. 
Lear,  108  HI.  848;  Firsmen's  Benen.  Asso.  v. 


See  also  33  L.  R.  A.   137,  554;   34  L.  R.  A.  393;  38  L.  R.  A.  591. 
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Xaundmrif,  81  HI.  611,  74  Am.  Dec.  115; 
McLean  Oouniy  ▼.  Hwaphrey,  104  HI.  878. 

The  legation  in  question  was  a  valid  ex- 
deise  of  the  police  power  of  the  state.* 

4  Chitty's  Bl.  Com.  162;  Cooley,  Const  Llm. 
908, 704;  Eawthom  v.  People,  etipra;  Deniiehiy 
^.  CMcago,  IdO  HL  887;  WUetmy,  Chicago  Ban- 
€iary  DUt.  TnuUee,  188  HI.  448;  Marim 
Countf/  ▼.  Lec^,  mmra;  Boeton  Beer  Co.  y. 
MaeeaehueetU,  07  U:  S.  85.  84  L.  ed.  969; 
Thorpe  ▼.  BuUand  d  B.R  Co,  21  Yt.  140,  68 
Am.  Dec.  686;  Donoghve  y.  Philadelphia 
OourOy,  8  Pa.  880;  Keruington  Comr$.  v.  Phil- 
adelphia County,  18  Pa.  76;  Allegheny  County 
V.  QOMm,  90  Pa.  897,  86  Am.  Hep.  670:  Bar- 
Ungton  v.  New  York,  81  N.  T.  164,  88  Am. 
I>ec.  848;  EiyY.  Niagara  County  8upn.  86  N. 
T.  897;  Folsom  Broe.  ▼.  New  Orleans,  28  La. 
Ann.  986;  street  y.  New  Orleam,  88  La.  Ann. 
677;  Underhm  ▼.  Manchester,  45  N.  H.  815; 
OhadSboumc  ▼.  Newcastle,  48  N.  H.  196. 

A  license  is  not  a  tax;  therefore  the  decisions 
holdiDg  that  a  corporate  tax  cannot  he  per- 
verted from  corporate  purposes  have  no  appli- 
cation. 

People  y.  Thurber,  18  HI.  664;  Eaet  St,  Louis 
▼.  Wehrung,  46  ID.  892;  Lomngston  y.  Board 
cf  Trustees,  99  HI.  564;  East  8t.  Louis  v.  True- 
tees  of  Schools,  102  111.  489.  40  Am.  Rep.  606; 
Oraw  v.  Tolonq,  96  111.  261,  86  Am.  Hep.  148; 
Illinois  Mut,  F.  Ins,  Co.  y.  Peoria,  29  Dl.  180; 
Ducat  y.  Chicago,  48  HI.  172. 95  Am.  Dec.  529; 
Walker  y.  Springfield,  94  HI.  872;  QuUweUer 
V.  Ptople^  14  111.  142;  Pike  County  Comrs,  ▼. 
JSiate,  11  HI.  202;  Richland  County  y.  Lawrence 
County,  12  HI.  1;  Firemen's  Benee.  Asso.  y. 
LounOury,  21  HI.  511,  74  Am.  Dec.  116;  Peo- 
ple V.  Power,  26  HI.  187:  Sangamon  County 
Suprs.  y.  Springfield,  68  HI.  66;  Benevolent 
Asso.  of  Paid  Fire  Dept.  y.  FarweU,  100  HI.  197; 
DennAy  y.  Chicago,  120  HI.  627. 

The  city  consented  to  the  appropriation  of 
the  fund  In  question  to  the  Washin^onian 
Home. 

Chicago,  R.  L  d  P.  R.  Co.  v.  Jdiet,  79  HI. 
89;  Chicago,  B.  <t  Q.  R.  Co.  y.  Quiney,  186  111. 
498;  Peopie  y.  Salomon,  54  111.  41;  People  y. 
Famham,  85  111.  562;  Rcby  y.  Chicago,  64  111. 
447;  Martel  y.  East  St.  Louis,  94  111.  69;  Chi- 
cago <t  N.  W.  R.  Co.r.  West  Chicago  Park  Comrs. 
151  111.  204.  26  L.  H.  A.  800;  Booth  v.  Wiley, 
108  HI.  106:  Searing  y.  Butler,  69  HI.  578; 
Choissery.  People.  140  111.  21;  Connett  y.  Chi- 
cago, 114  HI.  289;  Cairo  db  St.  L.  R.  Co.  y. 
Sparta.  77  111.  505;  Ricfiland  County  y.  Law- 
rence County,  12  HI.  1;  Peopler.  Logan  County 
Suprs.  63  111.  874;  Qaddis  v.  Richland  County, 
©2  HI.  119;  Owners  of  Lands  v.  People,  118  HI. 
296;  Strosser  y.  Ft.  Wayne,  100  Ind.  451;  Val- 
paraiso y.  Gardner,  97  Ind.  1,  49  Am.  Hep. 
416;  People  y.  Maynard,  15  Mich.  470;  People 
y.  Loihrop,  24  Mich.  285;  Rumeey  y.  Pee^, 
19  N.  Y.  41;  Lanning  y.  Carpenter,  20  N. 
Y.  447. 

it/r.  S,  P.  Shope*  with  Messrs.  Harry 
Rvbens  and  Si^mnnd  Zeialer*  for  ap- 
pellee: 

The  Washingtonian  Home  is  a  priyate  cor- 
poration. 

Morawetz,  Prfy.  Corp.  8d  ed.  g  8;  Dart 
mouth  College  Trustees  y.  Woodward,  17  U.  8.  4 
TVheat.  618,  4  L.  ed.  629;  Rundle  y.  Delaware 
ds  R  Canal,  1  Waa  Jr.  290;  SweaU  y.  Boston, 
29  L.  H.  A. 


27.  4SfS.  ROo.S  OUft.  889;  Waterman,  Corp. 
g  17;  Louisville  y.  LouieoiUe  University  Trus- 
tees, 16  B.  Hon.  642;  /%»p20  y.  MeAdams,  88 
HI.  866;  CUaveland  y.  jSSwaH,  8  Ga.  291; 
Walker,  American  Law,  7th  ed.  826,  287; 
Harvard  y.  St.  Clair  d  M.  Levee  d  D.  Co.  61 
HI.  180:  HarwardY.  Pet^,  51  HI.  188;  Hessl^ 
y.  Drainage  Comrs.  68  Hi.  106. 

The  Constitution  of  1870  repealed  section  7 
of  the  Washinf^tonian  Home  Act. 

PhiUips  y.  (iuiek,  68  HI.  445;  PeopU  y.  May- 
nard, 14  HI.  419;  BiUs  y.  Chicago,  60  HL  86; 
Chance  y.  Marion  County,  64  111.  66;  Concord 
y.  Portsmouth  Sav.  Bank,  98  U.  S.  626,  28  L. 
ed.  628;  Co<^  County  y.  Chicago  Industrial 
School  for  OirU,  125  lU.  640,  1  L.  R.  A.  487. 
V  The  legislature  is  powerless  to  impose  a  tax 
upon  a  city  without  its  consent  A  law  creat- 
iug  a  corporate  debt  without  the  consent  of  the 
municipality  is  unconstitutional. 

MarshaU  y.  Silliman,  61  HI.  218;  Choisser  y. 
People,  140  HI.  21:  Chieago,  R  d  Q.  B.  Cd.  Y. 
Aurora,  99  HI.  206. 

The  elements  of  an  estoppel  against  the  dty 
are  entirely  wanting. 

Logan  County  Suprs.  y.  Lincoln,  81  HI.  166; 
Bigefow,  Estoppel.  4th  ed.  p.  445;  7  Am.  A 
Eng.  Encyclop.  Law,  pp.  17.  18;  Chieago,  R 
J.dP.R  Co.  Y.^Joliet,  '29  HI.  40;  Chicago  d 
N.  W.  R.  Co.  y.  People,  91  HI.  261, 

Craiif.  Ch.  J.,  deliyered  the  opinion  of 

the  court : 

This  was  a  petition  for  mandamus  brought 
by  the  Washingtonian  Home  of  Chica«:o 
against  the  city  of  Chicago  to  compel  the 
city  to  pay  to  the  petitioner  $25,000,-10 
per  cent  of  moneys  receiyed  for  licenses 
granted  by  the  city  for  the  riffht  or  privilege 
to  sell  spirituous  liquors  from  January!, 
1893,  to  April  1.  1894.  To  the  petition  the 
city  of  Chicago  interposed  a  general  de- 
murrer, which  the  court  sutained,  and  the 
peti  ti on  was  dism issed.  To  reyerse  the  ]  udg- 
ment  of  the  circuit  court  the  petitioner  ap- 
pealed. 

The  petitioner  is  a  corporation  organized 
under  an  act  of  the  legislature  approved  Feb- 
ruary 16,  1867.  That  act  was  set  out  in  the 
petition,  sections  1  and  8  of  which  are  as 
follows : 

"Sec.  1.  Be  it  enacted  by  the  people  of 
the  state  of  Illinois,  represented  in  thegen- 
eral  assembly,  that  the  Washingtonian  Home 
Association  of  Chicago  is  hereby  created,  and 
declared  to  be  a  body  corporate  and  politic, 
under  the  name  of '  The  Washingtonian  Home 
of  Chicago,  *  with  power  to  sue  and  be  sued, 
plead  and  be  impleaded,  coDtract  and  be  con- 
tracted with ;  to  take,  by  gift,  grant,  devise 
or  otherwise,  property,  real,  personal  and 
mixed,  and  the  same  to  hold,  use,  lease,  con- 
vey, mortgage  and  otherwise  dispose  of,  for 
the  purposes  hereinafter  mentioned ;  to  adopt 
and  use  a  corporate  seal,  and  alter  the  same 
at  pleasure ;  also  to  erect  and  maintain  such 
buildings  and  other  fixtures  and  conveniences 
as  may  be  deemed  requisite  or  necessary  for 
the  purposes  of  this  corporation. 

"Bee.  8.  The  object  of  this  incorporation 
shall  be  the  founding  and  maintenance  of  an 
institution  for  the  care,  cure,  and  reclama- 
I  tion  of  inebriates." 
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Section  8  authorized  the  corporation  to 
adopt  such  by-laws  for  the  management  of 
the  institution  as  it  thought  proper. 

Sections  4  and  5  are  as  follows : 

"Sec.  4.  Fifteen  of  the  directors  of  said 
home,  to  be  selected  bj  lot,  shall  hold  their 
office  until  the  third  Monday  of  January,  A. 
D.  1869,  and  the  remaining  fifteen  until  the 
third  Monday  of  January,  A.  D.  1871 ;  and 
on  the  second  Monday  of  January,  A.  D.  1869, 
and  biennially  thereafter,  said  corporation 
shall  elect  successors  in  place  of  those  whose 
term  of  office  snail  expire  the  Monday  there- 
after, who  shall,  respectively,  hold  their  of- 
fices for  two  years,  and  until  their  successors 
shall  have  been  elected ;  and  in  case  of  re- 
moval, death,  or  resignation  of  any  one  or 
more  of  said  directors  or  their  successors  be- 
fore the  expiration  of  their  term  of  office, 
their  place  may  be  filled  by  said  remaining 
directors ;  and  such  person  or  persons  shall 
hold  their  office  until  the  next  biennial  elec- 
tion. Seven  of  said  directors  shall  consti- 
tute a  quorum  for  the  transaction  of  busi- 
ness. 

"Sec.  5.  Any  person  sentenced  by  the  au- 
thorities of  the  city  of  Chicago  to  the  Bride- 
well or  house  of  correction  for  intemperance, 
drunkenness,  or  for  any  mi^emeanor  caused 
thereby,  may,  with  the  consent  of  the  proper 
officers  of  said  home,  be  received  and  de- 
tained as  an  inmate  of  said  home  in  lieu  of 
the  Bridewell  or  house  of  correction,  until 
the  expiration  of  such  sentence ;  and  when 
any  such  person  has-been  committed  to  the 
city  Bridewell  or  house  of  correction  for  any 
such  misdemeanor  caused  by  Intoxication  or 
for  drunkenness,  either  justice  of  the  police 
court  may,  with  the  consent  aforesaid,  cause 
him  to  be  transferred  to  said  home  for  the 
unexpired  term  of  sentence." 

Section  7  provides : 

"  Sec.  7.  It  shall  be  the  duty  of  the  treas- 
urer of  the  county  of  Cook  and  the  treasurer 
of  the  city  of  Chictigo,  or  of  the  officers  of 
either  into  whose  hands  the  same  may  come 
or  be  paid,  to  pay  over  to  said  corporation 
in  quarterly  installments,  for  the  support 
and  maintenance  of  said  institution,  10  per 
cent  of  all  moneys  received  for  all  licenses 
granted  by  authority  of  said  county  or  city 
for  the  right  or  privilege  to  vend  or  sell  spir- 
ituous, vinous,  or  fermented  liquors  within 
the  said  county  of  Cook  and  city  of  Chi- 
cago. " 

Section  7  was  amended  by  an  act  in  force 
July  1,  1883,  providing  that  in  no  case  shall 
the  sum  so  paid  for  or  during  any  one  year 
exceed  $20,000. 

It  is  alleged  in  the  petition  that,  immedi- 
ately after  the  act  went  into  effect,  petitioner 
perfected  its  organization,  and  at  once  pro- 
ceeded to  carry  out  the  objects  of  its  incor- 
poration, and  has  continued  its  organization 
and  continued  to  carry  out  the  objects  of  its 
organization ;  that,  since  its  organization  up 
to  the  present  time,  petitioner  has  cared  for 
and  treated  in  its  said  institution  not  less  than 
18,000  inebriates,  large  numbers  of  whom 
have,  by  reason  of  such  care  and  treatment, 
been  cured  and  reclaimed  from  their  unfor- 
tunate habits  of  drunkenness  and  inebriety. 

That,  of  the  above  number  of  inebri- 
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ates  80  cared  for  and  treated  by  pelitiaD- 
er  as  aforesaid,  a  larire  number,  to  wit, 
about  8, 865  thereof,  were  persons  sentenoed 
by  the  authorities  of  said  city  of  Chica- 
go to  the  Bridewell  or  house  of  correction 
of  saia  city,  for  intemperance,  drunkenneaa, 
or  for  misdemeanors  caused  thereby,  who, 
with  the  consent  of  the  proper  authorities  of 
said  home,  were  received  and  maintained  as 
inmates  of  the  home  in  lieu  of  the  Bridewell 
until  the  expiration  of  such  sentence.  It  is 
also  alleged  in  the  petition  that  from  the  time 
of  petitioner's  organization  until  July  1. 
1883,  the  treasurer  of  the  city  of  Chicago  paid 
to  it,  in  quarterly  installments,'  for  its 
support  and  maintenance,  10  per  cent  of  all 
moneys  received  for  licenses  to  sell  spirituous 
liquors  within  the  city.  That  after  the 
said  amendatory  act  went  into  force,  to  wit, 
after  July  1,  1888,  the  treasurer  of  tlie  said 
city  of  Chicago  continued  to  pay  over  to  pe- 
titioner, in  the  manner  hereinbefore  stated, 
in  quarterly  installments,  for  the  support 
and  maintenance  of  its  aforesaid  institution, 
10  per  cent  of  all  moneys  receiyed  by  him 
as  such  treasurer  as  aforesaid  for  all  licenses 
granted  by  authority  of  said  city  of  Chicago, 
not  exceeding  $20,000  in  any  one  year,  up 
to  and  including  the  quarterly  installment 
due  on  the  1st  day  of  January,  1893.  That 
since  January  1,  1898,  the  city  treasurer  has 
refused  to  make  any  payments. 

It  is  claimed  on  behalf  of  the  city  of  Chi- 
cago that  section  7  of  the  Act  of  1867,  whic^ 
requires  the  city  to  pay  to  the  home  10  per 
cent  of  all  moneys  received  for  licenses  to 
sell  spirituous  liquors,  and  the  amendatory 
Act  of  1883,  whereoy  the  amount  was  limited 
to  $20,000  per  annum,  are  unconstitutional 
and  void ;  that  the  section  and  amendment 
violate  that  clause  of  the  Constitution  of  1870 
which  reads  as  follows:  ''No  county,  city, 
town,  township,  or  other  municipality  shall 
ever  become  subscriber  to  the  capital  stock  of 
any  railroad  or  private  corporatiun,  or  make 
donation  to,  or  loan  its  credit  in  aid  of  such 
corporation:  Provided,  however,  that  the 
adoption  of  this  article  shall  not  be  construed 
as  aJGfecting  the  right  of  any  such  municipal- 
ity to  make  such  subscriptions  wheie  the  same 
had  been  authorized,  under  existing  laws, 
by  a  vote  of  the  people  of  such  municipali- 
ties prior  to  such  adoption."  It  will  be 
observed  that  this  proyision  of  the  con- 
stitution prohibits  cities  and  other  munic- 
ipal corporations  from  making  donations  or 
loaning  their  credit  in  aid  of  any  private  cor- 
poration ;  and  the  first  question  to  be  consid- 
ered is  whether  the  Washinetonian  Home  is 
a  private  corporation,  within  the  meaning 
of  the  constitution.  As  has  been  seen,  the 
2d  section  of  the  Act  creating  the  home  de- 
clares the  object  of  the  corporation  to  bo 
the  founding  and  maintenance  of  an  institu- 
tion for  the  care,  cure,  and  reclamation  of 
inebriates.  The  charter  contains  nothing 
prohibiting  the  corporation  from  making 
such  charges  for  the  care  or  cure  of  patients 
as  it  may  think  best ;  but,  on  the  other  hand, 
section  8  confers  the  power  to  adopt  such  by- 
laws as  it  may  think  pi'oper  for  the  manage- 
ment of  its  business.  The  charter  does  not 
specify  who  the  incorporators  shall  be,  but 
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the  Iffc  section  of  the  charter  declares  the 
WashiDgtonian  Home  Association  of  Chicago 
to  be  a  body  corporate  and  politic.  Who 
constituted  me  association  or  what  was  the 
qualification  of  members  when  it  was  created 
a  corporation  is  not  disclosed  by  this  record. 
Section  4  provides  that  fifteen  directors,  to 
be  selected  by  lot,  shall  hold  office  until  the 
third  Monday  of  January,  1869,  and  the  re 
maining  fifteen  until  the  third  Monday  of 
January,  1871 ;  but  the  act  is  silent  as  to  who 
shall  elect  the  first  board  of  directors.  The 
act  nowhere  prescribes  how  any  person  can 
become  a  member  of  the  corporation,  nor  is 
there  any  provision  in  regard  to  the  salary  of 
officers  or  directors.  So  far  as  appears,  the 
persons  who  composed  the  Washingtonian 
Home  Association  of  Chicago  when  the  act 
was  passed  were  clothed  with  corporate  pow- 
er, under  which  they  might  transact  the  busi- 
ness mentioned  in  the  act  for  their  own  pri- 
vate benefit.  At  all  events,  no  state  control 
over  the  institution  Ip  provided  for,  nor  has 
Chicago  or  Cook  county  any  voice  in  Its  con- 
trol or  management.  The  corporation  has  the 
right  to  acquire  and  hold  property,  both  real 
and  personal,  but  the  state  has  no  voice  in 
the  management  or  control  of  the  property 
thus  acquired,  or  in  the  mode  or  manner  in 
which  the  institution  shall  be  managed  or 
conducted.  The  act  makes  no  provision  for 
any  report  to  be  made  by  the  institution  to 
the  state  or  any  of  its  omcials.  Indeed,  no 
provision  whatever  is  made  for  an  inspection 
or  visitation  of  the  institution  in  behalf  of 
the  state  or  by  any  state  officer,  but  tiie  entire 
supervision  and  control  seem,  under  the  char- 
ter, to  be  intrusted  to  private  individuals. 
No  officer  or  manager  of  the  corporation  is 
elected  by  the  people  or  appointed  by  the 
state.  The  institution  owes  no  daty  to  the 
public  or  the  state. 

Is  such  a  corporation  a  public  one,  or  is  it 
a  private  corporation,  witnin  the  meaning  of 
the  constitution?  A  brief  reference  to  a  few 
authorities  will  demonstrate,  as  we  think, 
that  the  corporation  is  a  private  one.  Mora- 
wetz,  Priv.  Corp.  2d  ed.  g  8,  says:  •*By 
another  classification  corporations  have  been 
divided  into  public  corporations  and  private 
corporations.  The  difiTerence  between  these 
two  classes  of  corporations  is  radical,  and 
hence  they  are  in  many  instances  governed  by 
widely  different  principles  of  law.  Private 
corporations  are  associations  formed  by  the 
voluntary  agreement  of  their  members,  such 
as  banking,  railroad,  and  manufacturing 
companies.  Public  corporations  are  not 
voluntary  associations  at  all,  and  there 
Is  no  contractual  relation  between  the  corpo- 
rators who  compose  them ;  they  are  merely 
government  institutions,  created  by  law  for 
the  administration  of  the  public  affairs  of  the 
community.     States,  counties,  and  municl- 

fialities  are  examples  of  public  corporations." 
n  Dartmouth  College  Tnuteee  v.  Woodward, 
17  U.  8.  4  Wheat.  668,  4  L.  ed.  667,  Justice 
Story,  in  pointing  out  the  distinction  be- 
tween private  and  public  corporations,  said : 
^Public  corporations  are  generally  esteemed 
such  as  exist  for  public  purposes  only,  su6h 
as  towns,  cities,  parishes,  and  counties ;  and 
in  many  respects  they  are  so,  although  they 
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involve  some  private  interests ;  but,  strictly 
speaking,  public  corporations  are  such  only 
as  are  founded  by  the  government,  for  pub- 
lic purposes,  where  the  whole  interests  be- 
long also  to  the  government.  If,  therefore, 
the  foundation  be  private,  though  under  the 
charter  of  the  government,  the  corporation  is 
private,  however  extensive  the  uses  may  be 
to  which  it  is  devoted,  either  by  the  bounty 
of  the  founder,  or  the  nature  and  objects  of 
the  institution.  For  instance,  a  bank  created 
by  the  government  for  its  own  uses,  whose 
stock  is  exclusively  owned  by  the  govern- 
ment, is  In  the  strictest  sense,  a  public  cor- 
poration. So  an  hospital  created  and  endowed 
by  the  government  for  general  charity.  But 
a  bank  whose  stock  is  owned  by  private  per- 
sons is  a  private  corporation,  although  it  is 
erected  by  the  government,  and  its  objects 
and  operations  partake  of  a  public  nature. 
The  same  doctrine  may  be  affirmed  of  insur- 
ance, canal,  bridge,  and  turnpike  companies. 
In  all  these  cases  the  uses  may;  in  a  certain 
sense,  be  called  public,  but  the  corporations 
are  private, — as  much  so,  indeed,  as  if  the 
franchises  were  vested  in  a  single  person. 
This  reasoning  applies  in  its  full  force  to  elee- 
mosynary corporations.  An  hospital  founded 
by  a  private  benefactor  is,  in  point  of  law, 
a  private  corporation,  although  dedicated  by 
its  charter  to  general  charity.  So  a  college 
founded  and  endowed  in  the  same  manner, 
although,  being  for  the  promotion  of  learn- 
ing  and  piety,  it  may  extend  its  charity  to 
scholars  from  every  class  in  the  community, 
and  thus  acquire  the  character  of  a  publio 
institution.  This  is  the  unequivocal  doc- 
trine of  the  authorities ;  and  cannot  be  shaken 
but  by  undermining  the  moet  solid  founda- 
tions of  the  common  law.  .  .  .  When  the  cor- 
poration is  said, at  the  bar,  to  be  public,  it  is 
not  merely  meant  that  the  whole  community 
may  be  the  proper  objects  of  the  bounty,  but 
that  the  government  have  the  sole  right,  as 
trustees  of  the  public  interests,  to  regulate, 
control,  and  direct  the  corporation,  and  its 
funds  and  its  franchises,  at  its  own  (rood 
will  and  pleasure."  Waterman,  Corp.  g  17, 
says:  "A  corporation  is  private  when  the 
whole  interest  does  not  belong  to  the  govern- 
ment, or  the  corporation  is  not  created  for 
the  administration  of  political  or  municipal 
power.  A  chartered  religious  society  is  a 
private  corporation.  A  corporation  may  be 
private  and  yet  the  charter  contain  provisions 
of  a  purely  public  character  introduced  solely 
for  the  public  good,  and  as  a  general  police 
regulation  of  the  state."  See  also  Louienlte 
V.  Louieville  JJnivertity  Trueteee,  16  B.  Mon. 
642;  Feo]^  v.  MeAdame,  82  111.  856;  Cleave- 
land  V.  SteteaH,  8  Ga.  288.  Under  the  rule 
declared  in  the  authorities  cited,  it  is  plain 
that  the  Washingtonian  Home  is  nothing 
more  than  a  private  corporation. 

The  Constitution  of  1848  contained  no  pro- 
vision prohibiting  cities  from  making  dona- 
tions to  private  corporations,  and,  if  the  leg- 
islature conferred  the  power  upon  cities,  no 
reason  is  perceived  why  that  power  might 
not  be  exercised.  But  conceding  that  sec- 
tion 7  of  the  Act  of  1867,  under  which  the 
Washingtonian  Home  was  incorporated,  was 
constitutional   when  enacted,  the  queettoa 
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then  arises  how  that  act  was  affected  by  the 
constitulional  provision  of  1870,  which  pro- 
hibits cities  from  making  donations  to  pri- 
vate coruorations.  It  will  be  observed  that 
the  act  Goes  not  authorize  the  city  to  make  a 
coDiract  with  the  home  under  which  persons 
sentenced  to  the  Bridewell  for  intemperance, 
drunkenness,  or  for  any  misdemeanor  caused 
thereby,  may  be  taken  into  the  home,  and 
retained  for  such  time  as  they  may  have  been 
sentenced  for  treatment  or  for  any  other  pur- 
pose ;  but  the  act,  by  its  terms,  Is  mandatory 
on  the  city,  and  compels  it  to  pay  over  $2U,- 
000  per  annum  in  quarterly  installments  to 
the  home  for  its  support  and  maintenance. 
The  petition  for  mandamus  is  not  predicated 
on  any  contract  existing  between  the  city  and 
the  home,  but  the  ri^ht  to  require  the  pay- 
ment of  the  fund  is  predicated  on  the  provi- 
sions of  the  Act  of  1867,  and  upon  those  pro- 
visions alone.  It  is  set  out  in  the  petition 
,  that  during  the  years  1892  and  1893,  and  up 
to  the  time  the  petition  was  filed,  in  1894, 
the  amount  received  by  the  city  from  licenses 
has  not  been  less  than  (2,000,000  per  annum, 
so  that  10  per  cent  received  for  licenses  each 
year  is  far  in  excess  of  $20,000,  so  that  the 
amount  the  home  seeks  to  compel  the  city  to 
pay  over  has  become  a  fixed  and  definite  sum ; 
and  it  is  a  matter  of  no  moment  whether  the 
money  demanded  by  the  home  comes  from  li- 
quor licenses  received  by  the  city  into  its 
treasury,  or  from  funds  in  the  treasury  raised 
by  taxation.  Under  the  Act  of  1867,  the  city 
was  required  to  pay  over  to  the  home  each 
year,  from  its  revenues  derived  from  liquor 
licenses,  10  per  cent  of  the  amount  received, 
not  exceeding  $20,000,  for  the  support  and 
maintenance  of  that  institution.  This  was 
required  as  a  donation.  By  the  terms  of  the 
section  of  the  constitution,  supra,  such  do- 
nation was  prohibited ;  and,  whatever  may 
have  been  the  obligation  imposed  upon  the 
city  by  the  Act  of  1867  before  the  Constitu- 
tion of  1870  was  adopted,  after  the  adoption 
of  the  constitution  the  city  had  no  power  or 
authority  to  donate  any  of  its  revenues  de- 
rived from  liquor  licenses  or  from  any  other 
source  to  a  private  corporation.  It  declares : 
"No  county,  city,  town,  etc.,  shall  ever  be- 
come subscriber  to  the  capital  stock  of  any 
railroad  or  private  corporation,  or  make  do- 
nation to  or  loan  its  credit  in  aid  of  such 
corporation."  This  provision  of  the  constitu- 
tion required  no  legislation  to  place  it  in  full 
force  and  effect.  It  was,  like  some  other 
provisions  of  the  constitution,  self -executing, 
and  operated  as  a  paramount  law  from  the 
time  the  constitution  was  adopted  by  the  peo- 
ple. Phillips  V.  Quick,  63  111.  446;  ffilU  v. 
Chicago,  60  111.  86 ;  CJuince  v.  Marion  County, 
64  111.  66.  In  the  cate  first  cited,  it  is  said  : 
**  But  it  may  be  said  that  constitutional  pro- 
visions require  legislation  to  carry  them  into 
effect.  This  is  true  in  many  cases,  but  not 
in  all,  as  will  occur  to  every  person  on  a 
moment's  reflection.  In  cases  where  its  pro- 
visions are  negative  or  prohibitory  in  their 
character,  they  execute  themselves.  Where 
that  instrument  limits  the  power  of  either  of 
the  departments  of  the  government,  or  where 
it  prohibits  the  performance  of  any  act  by 
an  ofiicer  or  person,  no  one  would  contend  that 
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the  power  might  be  exercised  or  the  act  pa- 
formed  until  prohibited  by  the  general  assem- 
bly. The  constitution  undeniably  has  as 
much  vigor  in  prohibiting  the  exercise  of 
power  or  the  performance  of  an  act  as  the  gen- 
eral assembly.  That  body  could  add  to  the 
prohibition  penalties  and  forfeitures  if  the 
constitutional  prohibition  should  be  disre- 
garded, but  the  prohibited  act  woald,  never- 
theless, be  void.  Where  the  const!  tiiti<»i  re- 
quires the  performance  of  an  act,  bat  provides 
neither  officers,  the  means,  or  the  mode  ia 
which  the  act  shall  be  performed,  in  such  a 
case  there  is  no  other  means  of  carrying  sneli 
a  provision  into  effect  but  by  appropriate 
legislation.  In  such  cases  the  constitution 
does  not  execute  such  provisions.  That  in- 
strument, all  will  concede,  may  repeal,  and 
does  repeal,  laws  which  are  repugnant  to  it& 
provisions.  The  very  first  section  of  the 
schedule  declares  that  all  laws  in  force  tt 
the  adoption  of  the  constitution,  and  not  in- 
consistent with  its  provisions,  shall  contiDue 
to  be  as  valid  as  if  the  constitution  bad  not 
been  adopted.  This,  by  implication,  sajs 
that  all  tliat  conflict  therewith  shall  be  in- 
valid and  of  no  force.  In  fact,  thisprovisioa 
preserves  rights  of  the  state  and  of  individ- 
uals that  would  have  otherwise  been  lost. 
The  understanding  with  all  persons  is  that 
a  law  passed  either  before  or  after  the  adop- 
tion of  the  constitution  which  is  repuenant 
to  its  provisions  must  be  held  to  be^f  no 
valid  force,  and  precisely  as  if  it  had  been 
repealed  before  the  performance  of  the  act' 
This  question  is  discussed  in  Cook  County  v. 
Chicago  Industrial  School,  1555111.  540,  1  L.  R 
A.  487,  and,  among  other  thin^  it  is  there 
said  (566)  :  *'If,  on  the  one  side,  a  statnte 
directs  the  county  board  to  pay  money  to  a 
school  which  appears,  not  on  the  face  of  the 
statute,  but  from  outside  proof,  to  be  ocm- 
trolledbya  church,  and  if,  on  the  other  side. 
the  constitution,  in  a  self-executing-  provi 
sion,  directs  the  county  board  not'^  to  pay 
money  to  such  a  school,  which  direction  is 
to  be  followed?  We  answer,  unhesitatingly, 
the  latter.  When  the  constitution  says,  'You 
must  not  pay/  it  must  be  obeyed  in  prefer- 
ence to  a  statute  which  says,  'You  must  pay.  * 
And  this  is  true,  not  only  where  the  statute 
on  its  face  is  in  conflict  with  the  oonstita- 
tional  provision,  but  also  In  a  case  where  an 
attempt  to  apply  the  statute  to  a  Riven  state 
of  facts  gijes  rise  to  a  violatiou  of  such  pro- 
vision. We  arc  therefore  of  the  opinion  that 
upon  the  facts  of  this  case,  the  A.ct  of  Msy 
28,  1879,  imposes  no  obligation  npon  the 
county  of  Cook  which  is  superior  to  its  obli 
gation  to  obey  section  8  of  article  8  of  the 
Constitution."  We  do  not  think  the  const! 
tution  operated  retra<%pectively. .  Under  sec- 
tion 7  of  the  Act  of  1867,  the  city  was  au- 
thorized to  make  an  annual  donation  to  the 
home ;  but.  upon  the  adoption  of  the  Consti- 
tution in  1870,  all  cities  were  thereafter  prc»- 
hibited  from  making  donations  to  a  private 
corporation.  The  donations  made  prior  to 
the  adoption  of  the  constitution  remained  un- 
affected, but  donations  after  that  time  were 
prohibited. 

But  it  is  insisted  in  the  argument  that  as 
the  city  paid  over  this  fund  quarterly  for  a 
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period  of  over  twenty  yean,  as  required  by 
section  7  of  the  Act,  ana  as  the  payment  was 
recognized  each  year  in  the  annual  appropria' 
tion  ordinances  of  the  city,  and  as  the  city 
has  received  a  substantial  benefit  each  year 
in  return,  the  city  is  bound  by  its  ratifica- 
tion of  the  act,  and  is  now  estopped  from 
denying  its  constitutionality.  By  the  adop- 
tiAH  of  the  Constitution  in  1870,  the  7th 
section  of  the  Act  of  1867  was  repealed,  and 
from  that  time  it  was  nugatory ;  and  the  fact 
that  the  officers  of  the  city  for  twenty-two 
years  paid  oyer  to  the  home  annually  a  por- 
tion of  the  reyenue  of  the  city,  in  yiolation 
of  law,  could  not  work  an  estoppel  on  the 
city ;  nor  did  the  fact  that  the  city  council 


from  refusing  payment  at  any  time  it  might 
elect  to  do  so.  The  revenues  of  the  city  of 
Chicago  arising  from  licenses,  from  taxation, 
and  from  all  other  sources  are  owned  by  the 
city,  and  held  by  it  in  trust  to  be  used  for 
corporate  purposes  which  are  lawful,  and 
the  revenues  of  a  city  cannot  be  diverted  to 
any  other  purpose.  The  revenues  of  a  city 
cannot  be  donated  by  the  officers  of  the  city 
or  by  the  city  council  to  any  person  they 
may  think  entitled  to  the  same ;  but,  on  the 
other  hand,  such  revenues  can  only  be 
paid  out  or  appropriated  by  Uie  city  coun- 
cil or  its  officers  in  the  manner  and  for  the 
purposes  authorized  by  law.  "Where  the  law- 
ful power  does  not  exist,  the  payment  is  un- 
authorized and  void,  and  the  city  will  lose 
no  rights  where  the  money  has  been  unlaw- 
fully paid  out  by  its  officers.  The  city  hav- 
ing no  power  to  pay  over  its  revenues  tathe 
home,  the  fact  of  payment  for  a  series  of 
years  will  not  estop  it.  In  Logan  County 
Suprs,  y.  Lincoln,  81  111.  166,  in  speaking  in 
regard  to  estoppel  in  pais,  it  is  said  (169) : 
**  Before  the  doctrine  of  estoppel  can  be  in- 
Toked,  there  must  have  been  some  positive 
acts  by  the  municipal  officers  which  may 
have  induced  the  action  of  the  adverse  party, 
and  where  it  would  be  inequitable  to  permit 
the  corporation  to  stultify  itself  by  retract- 
ing what  its  officers  had  done. "  An  estoppel 
by  matter  in  pais  may  be  defined  as  an  in- 
disputable admission,  arising  from  the  cir- 
cumstance that  the  party  claiming  the  ben- 
efit of  it  has,  while  acting  in  ffood  faith, 
been  induced,  by  the  voluntary.  Intelligent 
action  of  the  party  against  whom  it  is  al- 
leged, to  chanffe  his  position.  Bigelow, 
Estoppel,  2d  ed.  p.  846.  ''The  other  party 
must  nave  been  induced  to  act  upon  the  rep- 
resentation or  concealment.  His  action  must 
have  been  of  a  character  to  result  in  substan- 
tial prejudice,  were  he  not  permitted  to  rely 
on  the  estoppel."  7  Am.  &  £ng.  Encyclop. 
Law,  pp.  17,  18.  Here,  so  far  as  appears, 
the  home  was  not  induced  to  change  its  posi- 
tion, nor  was  it  induced  to  do  or  not  do  any- 
thing on  account  of  the  ptyments  which  were 
annually  made  by  the  city  of  Chicago  differ- 
ent from  what  It  would  have  done  if  the  city 
bad  never  made  any  payments. 
I^Judgmsnt  viu  be  qginnidt 
ML.B.A. 
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of  a  ehattel  martgm^  npcMi 
property*  exempt  from  exeeatton  Is  not 
wmived  tfr  obtalolnir  jadnmeot  apon  the  notes 
secured  hy  the  mortgage  and  levylnff  upon  the 
mortgaged  property  under  execution  thereon, 
although  the  exempt  property  is  set  off  to  the 
debtor  as  Bvuib;  but  auoh  lien  may  be  enforced  by 
seisiire  aodaale  under  the  terms  of  the  mortgage, 
In  a  Jurisdiction  where  the  mortgage  creates  only 
alien  and  does  not  transfer  the  legal  title,  since 
there  is  no  such  tnconsistenoy  between  remedies 
as  there  would  be  wbere  tlie  levy  asserted  title  in 
the  mortgagor  while  the  enforcement  of  tiie 
mortgage  claimed  title  in  tiie  mortgageew 

COetoberltlMJ 

APFEAL  by  defendants  from  a  Judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  Judgment  of  the  Circuit  Court  for  Cook 
County  in  fayor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  an  alleged 
trespass  in  taking  property  claimed  under  a 
chattel  mortgage.    BeterteeL 


Statement  by  Mai^mder,  J,: 

This  is  an  action  of  trespass,  begun  on 
April  14, 1891,  by  appellee  anlnst  appellant 
Borrmann,  a  dry- goods  merchant,  and  ap- 
pellant Barchard,  a  constable,  for  the  alleged 
unlawful  taking  and  carrying  away  of  a  stock 
of  goods  claimed  to  be  the  property  of  ap- 
pel  lee,  and  entering  for  that  purpose  into 
the  store  No.  961  West  Eighteenth  street  in 
Chicago,  on  April  18,  1891,  where  the  goods 
were  then  located.  Three  pleas  were  filed : 
The  first,  not  guilty.  The  second,  averring 
thatplaintiff,  Josephine  Eohn,  was  the  wiro 
of  William  Kohn ;  that  William  Eohn  was 
the  owner  of  the  goods  and  chattels  on  June 
16,  1890,  and  on  that  day  executed  a  chattel 
mortgage  upon  the  same  to  the  defendant 
Borrmann  to  secure  $8,000,  of  which  $2,000 
remained  unpaid  at  the  time  of  the  alleged 
trespass ;  that  Borrmann,  by  his  agents  au- 
chard,  took  possession  of  the  prop^ty  under 
said  mortgage,  and,  in  pursuance  of  its 
terms,  the  property  was  sold  at  public  auc- 
tion on  May  3,  1891,  for  $421.40,  an  amount 
insufScient  to  pay  what  was  due  upon  the 
mortgage.  The  third  plea  sets  up  that  the 
entry  into  the  premises  was  made  in  a  quiet 
and  peaceable  manner,  and  without  unneces- 
sary damage,  in  order  to  take  the  goods  under 
the  mortgage.  The  trial  in  the  circuit  court 
was  before  the  court  and  a  Jury,  and  resulted 
in  verdict  and  judnnent  for  $800  in  favor  of 
plaintiff.  The  Judgment  has  been  affirmed 
by  the  appellate  court,  and  an  order  has  been 


NOTB.— On  the  general  subject  of  election  of 
remedies,  see  notes  to  Mills  v.  ParkbuTst  (N.  YJ  IS 
L.  R.  A.  47^  Grossman  v.  Universal  Bubber  Go.  (N. 
7.)  ]8I«.  B.  A.  91;  Terry  v.  Hunger  (N.  T.)  S  L.  B.  A. 
210;  Ctonrow  V.  LitUe  (N.T.)  5  L.  B.  A.  SQS^  Vowler 
y.  Bower  J  Bay.  Baidc  (N.  Tj  4  L.  B.  A.  1I& 


See  also  44  L.  R.  A.  561. 
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made  by  that  eoart  oertifyiDg  that  the  cause 
involves  questions  of  law  of  such  importance 
on  account  of  collateral  interests  involved 
that  it  should  be  passed  upon  by  the  supreme 
court.  The  case  is  brought  here  by  appeal 
from  the  judgment  of  the  appellate  court. 
The  material  facts  necessary  to  present 
the  question  involved  are  as  k>11ow8:  The 
chattel  mortgage  was  given  to  secure  twenty- 
nine  notes  executed  by  William  Eohn  to 
Borrmann,  dated  June  16,  1890,  twenty-eight 
of  which  were  eAch  for  $100,  payable  weekly 
thereafter,  and  the  twenty- ninth  was  for 
$200,  payable  on  March  1,  1891 ;  so  that  all 
the  notes  had  been  due  for  some  two  weeks 
before  the  levy  of  the  executions  hereinafter 
named.  The  mortgage  was  not  recorded 
until  July  26,  1891,  long  after  the  present 
trespass  suit  was  bekun.  On  March  18,  1891, 
the  mortflragor,  William  Eohn,  executed  two 
judgment  notes, —one  for  $98. 62,  to  D.  Lieb- 
man,  and  one  for  $231.27,  to  A.  Lew  in  & 
Sons.  On  the  next  day,  March  19.  1891, 
Judgments  were  entered  up  upon  these  notes, 
and  executions  issued  and  placed  in  the 
sheriff's  hands,  the  sheriff  receiving  the 
Lewin  execution  at  10 :55  A.  M.  and  the  Lieb- 
man  execution  at  11  A.  M.  of  that  day.  On 
the  same  day  the.appellantBorrmann,  learn- 
ing of  these  judgments,  caused  judgment 
for  $2,000  to  be  entered  up  upon  eighteen 
of  the  notes  secured  by  his  chattel  roort- 
l^age  then  remaining  unpaid,  and  executiun 
to  oe  issued  thereon,  the  sheriff  receiving 
said  execution  at  4  o'clock  in  the  afternoon  of 
March  19,  1891.  On  the  same  day,  and  in  the 
order  in  which  they  came  to  the  hands  of  the 
sheriff,  the  three  executions  were  levied  upon 
the  property  included  in  the  chattel  mort- 
gage. The  next  day,  Eohn,  the  judgment 
aebtor,  presented  a  ^edule,  and  asked  to 
have  his  legal  exemptions  set  off  to  him  out 
of  the  property  levied  upon  under  the  pro- 
visions of  the  exemption  law  of  this  state. 
1  Starr  &  C.  Anno.  Stat.  p.  1112,  chap.  52, 
§  14.  Appraisers  were  appointed,  and  on 
March  26,  1891,  Eohn  selected,  and  there  was 
set  off  to  him  as  exempt,  property  to  the 
amount  of  $400,  being  a  part  of  tlie  property 
covered  by  the  chattel  mortgage.  Subse- 
quently the  balance  of  the  property  levied 
upon,  after  taking  out  the  exemptions,  was 
sold  under  the  executions,  and  out  of  the  pro- 
ceeds of  the  sale  the  Lewin  and  Liebman  ex- 
ecutions were  paid  in  full,  and  the  remainder 
of  the  proceeds  was,  on  March  80,  1891,  ap- 
plied upon  the  execution  of  the  appellant 
Borrmann,  leaving  still  due  to  him  upon  his 
judgment  about  $950.  It  is  claimed  by  ap- 
pellee that  her  husband,  William  Eohn,  owed 
her  $250  when  the  executions  were  levied ; 
that  he  paid  $100  of  this  amount  to  her  on 
March  19,  1891,  and  in  payment  of  the  re- 
maining $150  turned  over  the  exempt  prop- 
erty, amounting  to  about  $400,  to  her  by  first 
transferring  it  to  one  Adolph  Cohen,  who,  on 
or  about  March  26,  1891,  transferred  it  back 
to  appellee.  All  instructions  asked  by  the 
defendants  submitting  to  the  jury  the  ques- 
tion whether  the  property  really  belonged  to 
the  plaintiff  were  refused.  It  was  this  ex- 
empt property  which  the  appellants  took 
under  the  mortgage  on  April  18,  1891,  for 
^^«  Ti.  R.  A. 


the  purpose  of  satisfying  pro  ianio  the  $950 
remaining  due  thereon,  and  which  was  sold, 
after  the  giving  and  posting  of  notice  as  re- 
quired bv  the  mortgage,  at  public  auctioo, 
on  May  i,  1891,  as  alleged  in  the  pleas. 

Mr,  Jesse  Holdeat  for  appeliantiw 
Memn,  Horaa»  Kr»as  Mb  HAyer.  far 

appellee: 

Under  the  law  of  this  state,  a  chattel  mort- 
gage is  but  a  conditional  sale*  and  when  the 
mortgagor  fails  to  perform  the  conditioo,  the 
title  to  the  mortgaged  property,  ao  far  as  it  is 
held  by  the  mortgagor,  vests  in  the  mortgageeL 

Wiinu  V.  PMof,  8  BL  456;  PUcb  t.  Grfna, 
67  IlL  227;  Ihtffu  t.  QHnnOL,  09  Dl.  371. 

The  levy  of  the  execution  upon  the  mort- 
gaged property  on  April  19,  1891,  ae^en  weeks 
after  default  had  been  made  in  the  payment  of 
the  last  note  secured  under  the  mortgage,  was 
pursuing  a  course  which  waa  neither  concor- 
reni  nor  consistent  with  the  assertion  of  aay 
right  under  the  mortgage. 

Etan%  V.  Warren,  122  Mass.  808;  Buek  v. 
IngertoU,  11  Met.  226;  SweU  v.  Braum,^  Pki. 
178;  Legg  v.  WiOard,  17  Pick.  140.  28  Am. 
Dec.  282;  Lihby  v.  OtUhman,  29  Me.  439; 
Whitney  v.  Farrar,  61  Me.  418;  KimbaU  v. 
Marshall,  8  N.  H.  291;  Eaj/net  v.  Sanborn,  45 
N.  H.  429;  Dyekman  t.  Sevatton^  89  Mino. 
182. 

If  one  holding  goods  in  pledge  in  the  hands 
of  an  agent  attach  them  for  the  same  debt  se> 
cured  by  the  pledge,  he  thereby  rduDqutshei 
the  lien  of  his  pledse. 

Jones,  Pledges,  §  600;  Jones.  Chat.  Mortg. 
§  565;  Butler  v.  MiUer,  1  K.  Y.  496;  HanehOi 
V.  RiverdaU  DietiHerp  (h.  15  III.  App.  67. 

Where  a  mortgagee  permits  the  moitgagor  to 
remain  in  possession  until  long  af  ler  the  ma- 
turity of  the  mortgage  debt,  a  purchaser  who 
buys  the  property  from  the  mortgagor  will 
hold  it  as  against  the  mortgagee,  even  thoo^ 
said  purchaser  had  actual  noUoe  of  the  moiv 

Icemen  v.  Bobinwn,  69  IlL  115;  McDoftdi'9, 
Stewart,  88  HL  588;  Sage  v.  Browning,  51  IlL 
217;  Frank  v.  Miner,  50  111.  444. 

Hafpnider»  </.,  delivered  the  opinion  el 

the  court: 

The  question  in  the  case  is  whether  the  ap- 
pellant Borrmann,  mortgagee  in  the  chattel 
mortgage,  had  a  right  to  take  posaession 
under  his  mortgage  of  the  goods  set  off  as  ex- 
empt to  William  Eohn,  the  judgment  debtor 
ana  mortgagor,  or  whether,  by  taking  Judg- 
ment upon  the  notes  secured  by  the  mortgage, 
and  levying  the  execution  issued  thereon 
upon  the  mortgaged  property,  and  allowing 
a  part  of  the  proceeds  of  the  sale  made  under 
the  executions  to  be  applied  upon  the  judg- 
ment, he  thereby  waived  his  right  to  proceed 
under  his  mortgage  against  the  portion  of  the 
mortgaged  property  not  sold  unaer  the  execu- 
tions, and  set  off  as  exempt  to  the  judgment 
debtor.  The  Question  arises  out  of  the  rul- 
ing of  the  trial  court  excluding  the  chattel 
mortgage  when  offered  by  the  defendanta  as 
a  justification  of  the  alleged  trespaaa,  and  ad- 
mitting it  onlv  in  mitigation  of  damages, 
and  also  out  of  the  action  of  the  court  in  in- 
structing the  Jury  that  as  a  matter  of  law  tht 
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chattel  mortgage  did  not  justify  the  defend- 
ants in  seizing  the  goods  in  question.  As 
the  mortgage  was  not  recorded,  and  provided 
for  the  sale  of  the  goods  mortgaged  in  the 
ordinary  course  of  business,  it  was  void  as 
to  creditors,  but  it  was  good  as  between  the 
parties  to  it.  Qtegg  ▼.  Sanford,  24  111.  17.  76 
Am.  Dec.  719 ;  Forest  v.  TinkJiam,  29  111.  141 ; 
MeDovoeU  ▼.  Stewart,  88  111.  58»;  Jones, 
>iortg.  4th  ed.  c^  188 ;  Oreenebaum  v.  W/ueler, 
90  111.  296 :  WiUiwm  Deering  db  Co,  v.  Wath- 
bum,  141  111.  158. 

The  main  case  which  holds  that  an  attach- 
ment of  the  mortgaged  property  by  the  mort- 
^gee  for  the  mortgage  aebt  is  a  waiver  of  his 
lien  under  the  mortgage  is  Ezam  ▼.  Wcvrren^ 
122  Mass.  808.  The  decision  in  that  case  was 
placed  upon  the  ground  substantially  that 
the  liens  created  by  mortgage  and  by  attach- 
ment upon  the  same  property  are  essentially 
different,  and  cannot  coexist,  for  the  reason 
that  under  the  Massachusetts  statutes  the 
equity  of  redemption  of  personal  property  is 
not  subject  to  attachment,  and  hence,  if  the 
mortgagee  causes  an  attachment  to  issue 
against  the  mortgaged  property,  it  is  a  waiver 
of  the  mortgage  lien.  The  cases  which  hold 
that  the  attachment  operated  as  a  waiver  of 
the  plaintiff's  rights  under  the  mortgage  do 
8o  upon  the  general  grounds  that  a  person 
cannot  avail  himself  of  inconsistent  remedies 
in  relation  to  the  same  matter,  and,  having 
chosen  and  carried  into  effect  one  remedy,  he 
cannot  resort  to  a  different  one.  Involving  a 
repudiation  of  the  grounds  upon  which  the 
first  one  was  based ;  that  the  suit  on  the  mort- 
gage and  the  attachment  suit  were  inconsist- 
ent, because  the  one  proceeds  upon  the  ground 
that  the  mortgagee  Is  the  owner  of  the  prop- 
erty, and  the  other  upon  the  ground  that  the 
mortgagor  thereof  is  owner;  that  when  the 
debt  matured  the  mortgagee  had  the  right  to 
take  the  propertv  under  the  mortgage,  he  hay- 
ing the  le^al  title,  subject  only  to  a  right 
of  redemption ;  and  that  by  bringing  the  at- 
t4ichment  suit  he  elected  to  treat  the  property 
as  the  property  of  the  debtor,  and  cannot,  by 
seeking  to  enforce  his  mortgage,  assert  an 
ownership  and  right  of  possession  in  himself 
antedating  the  attachment.  The  reasoning  in 
Etan»  V.  Warreny  eupra,  was  held  to  be  un- 
satisfactory, and  its  doctrine  was  repudiated 
in  Byram  v.  Stout,  127  Ind.  195.  In  the  lat- 
ter case  the  mortgagee  in  a  chattel  mortgage 
brought  an  action  to  foreclose  it ;  and  a  junior 
mortgagee  set  up  as  a  defense  that  the  com- 
plainant had  previously  brought  suit  upon 
tbe  evidences  of  debt  secured  by  his  mortgage, 
and  had  therein  issued  a  writ  of  attach- 
ment, and  levied  it  upon  the  mortgaged 
property,  and  had  thereby  released  his  mort- 
gage lien ;  but  the  court  held  that  tbe  attach- 
ment was  not  a  waiver  of  the  mortgage  lien, 
and  did  not  estop  the  mortgagee  from  claim- 
ing under  his  mortgage,  basing  its  decision 
mainly  upon  the  ground  that  in  Indiana  the 
mortgagee  in  a  chattel  mortgage  is  a  mere 
lien  holder.  Jones,  Mortg.  §  565.  In  sup- 
port of  the  conclusion  that  the  mortgagee  of 
personal  property  is  a  mere  lien  holder, 
Indiana  decisions  are  there  referred  to,  hold- 
ing that  personal  property  under  mortgage 
may  be  levied  upon  and  sold  by  ezecu- 
29  L.  R.  A. 


tion  subject  to  the  mortgage  lien. 

'       '^    "  I,  i  Tex.  Civ.  App.  603, 


The  case 
of  Howard  v.  Parke, 

follows  the  case  of  Byram  v.  Stout,  'eupra, 
holding  that  a  mortgage  lien  upon  personal 
property  is  not  waived  by  suing  out  an  at- 
tachment upon  the  debt  secured  by  tbe  mort- 
gage, and  that  in  Texas  a  chattel  mortgage 
has  the  effect  of  a  lien  on  the  property. 

There  can  be  no  doubt  that  the  cliattel 
mortgage  act  of  Illinois  recognizes  a  lien  as 
existing  under  the  mortgage  upon  the  prop- 
erty mortgaged.  Section  1  thereof  speaks  of 
a  mortgage,  trust  deed,  or  other  conveyance 
of  personal  prop^y  ''having  the  effect  of  a 
mortgage  or  lien  upon  such  property."  2 
Starr  <&  0.  Anno.  Stat.  p.  1680.  We  have 
held  that  a  court  of  equity  has  jurisdiction 
to  foreclose  a  chattel  mortgage.  McCauley 
V.  Bogere,  104  111.  578;  Dupuy  v.  Oibeon,  36 
111.  197 ;  Qaar  v.  Hurd,  92  111.  815.  A  bill 
in  equity  could  not  be  filed  to  foreclose  such 
a  mortgage,  unless  a  lien  was  thereby  con- 
ferred which  could  be  enforced  against  the 
property.  If,  therefore,  an  attachment  of  the 
mortgaged  property  in  a  suit  upon  the  debt 
securod  by  the  chattel  mortgage  is  not  a 
waiver  of  the  right  to  proceed  under  the  mort- 
gage where  the  mortgage  is  a  lien  upon  the 
property,  such  an  attachment  will  not  be  s 
waiver  m  this  state  when  the  subsequent  pro- 
ceeding, begun  to  enforce  the  mortgage,  is  a 
bil  1  in  equi  ty  to  foreclose.  In  such  case  there 
is  no  inconsistency  between  the  two  remedies, 
as  both  certainly  recognize  the  mortgagor  as 
owner.  Where  a  chattel  mortgage  is  properly 
acknowledged  and  recorded,  a  third  person, 
who  is  a  cxiditor  of  the  mortgagor,  may  levy 
an  attachment  or  an  execution  upon  tbe  prop- 
erty in  the  possession  of  the  mortgagor  sub- 
ject to  the  mortgage.  Becuh  t.  Derby,  19  111. 
617;  Pike  v.  cS/wn.  67  111.  227;  Duvfee  v. 
OrinneU,  69  111.  871.  We  have  also  held 
that  a  chattel  mortgage  is  a  conditional  sale ; 
that  when  there  is  default  in  the  perform- 
ance of  the  condition  the  title  of  the  mort- 
gagor vests  in  the  mortgagee;  and  that  the; 
mongagee,  upon  default  or  condition  broken, 
being  invested  with  the  legal  title,  may^ 
bring  replevin  or  trover,  or  r^uce  the  prop- 
erty to  possession,  and  proceed  to  sell  under 
the  power  in  the  mortgage.  Pike  v.  Cotvin 
and  Durfee  v.  Orinndl,  eupra;  Cleaves  v. 
Herbert,  61  111.  126;  Simmons  v.  Jenkins,  76» 
111.  479 ;  Arnold  v.  Stock,  81  111.  407 ;  Oreene- 
baum Y.  WfieeUr,  90  111.  296;  Bhines  v. 
Phelps,  8  111.  455. 

But  even  in  this  class  of  remedies  the  in- 
consistency relied  upon  as  the  basis  of  the 
theorv  of  waiver  is  more  seeming  than  real. 
In  Howard  v.  Parks,  supra,  which  was  a 
statutory  action  for  the  trial  of  the  right  of 
property,  in  which  it  was  sought  to  foreclose 
and  enforce  a  contract  lien  upon  personalty, 
the  court  says:  **We  are  of  opinion  that 
.  .  .  this  lien  was  not  waived  by  suing 
out  an  attachment  upon  the  debt  secured  by 
such  lien.  We  see  no  such  inconsistency  in 
the  two  suits  as  that  the  suing  out  of  the  at- 
tachment should  have  this  effect."  In  the 
case  at  bar  there  was  no  attachment  of 
the  property  covered  by  the  chattel  mortgage 
in  the  proceeding  upon  the  note  secured 
thereby.  The  property  was  levied  upon  under 
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an  execution  issued  upon  a  Judgment  entered 
upon  the  note  bo  secured.  There  can  be  no 
substantial  difference,  hovireyer,  between  tak- 
ing the  property  under  execution  after  judg- 
ment and  taking  it  under  an  attachment  be- 
fore Judgment.  If  there  is  no  inconsistency 
between  the  enforcement  of  the  mortgage  lien 
and  an  attachment  of  the  property,  there  can 
be  none  between  the  enforcement  of  such  lien 
and  the  levy  of  an  execution  upon  the  prop- 
erty. The  chattel  mortga^re  here  provides 
that,  in  case  of  default  in  payment,  or  in  any 
of  the  other  conditions  of  ^e  mortgage,  the 
mortgagee  shall  have  the  right  to  take  im- 
mediate possession  of  the  property,  and  may 
sell  the  same,  and  out  of  tlie  proceeds  of  sale, 
after  paying  the  costs  and  debt  secured, 
shall  render  the  surplus,  if  any,  to  the  mort- 
gagor. Although  the  naked  legal  title,  after 
condition  broken,  vests  in  the  mortgagee  for 
the  purpose  of  obtaining  possession  and  ap- 
plying the  proceeds  of  the  sale  of  the  prop- 
erty to  the  payment  of  the  debt,  yet  the  re- 
quirement that  the  surplus  proceeds  be  paid 
to  the  mortgagor  shows  that  the  absolute  and 
exclusive  ownership  is  not  in  the  mortgagee. 
On  the  contrary,  this  requirement  indicates 
that  even  the  enforcement  of  the  mortgage  by 
seizure  and  sale  under  the  power  therein  con- 
tained proceeds  upon  the  idea  that  the  rights 
of  an  owner  still  remain  with  the  mortgagor 
to  a  certain  extent. 

It  has  long  been  the  doctrine  of  this  court 
in  regard  to  real  estate  mortgages,  that  the 
mortgagee  may  sue  upon  the  note  secured  by 
the  mortgage,  or  brine  electment  on  condi- 
tion broken,  or  file  a  bill  in  chancery  to  fore- 
close, and  that  he  may  pursue  these  remedies 
either  concurrently  or  successively.  Fish  v. 
Ohver,  154  111.  86,  and  cases  there  cited.  In 
such  cases,  reducing  the  debt  to  Judgment 
does  not  release  the  mortgage.  It  merely 
changes  the  form  of  the  debt,  so  that  the 
mortgage  then  becomes  a  security  for  the  pay- 
ment of  the  J  ud gment.  The  j udgment  on  the 
note  without  satisfaction  is  no  bar  to  a  pro- 
ceeding in  equity  to  foreclose,  and  the  two 
suits  may  be  pending  at  the  same  time.  The 
lien  of  the  debt  secured  by  the  mortgage 
attaches  to  the  mortgaged  property,  and,  as 
l>etween  the  parties,  can  only  be  defeated 
by  the  payment  or  discharge  of  the  debt,  or 
by  the  release  of  the  mortgage.  Ibid,  It  has 
never  been  regarded  as  an  objection  to  the 
prosecution  of  ejectment  at  law  and  of  fore- 
closure in  equity  at  the  same  time  against  the 
mortgagor  of  realty  that  the  one  proceeds 
upon  the  theory  of  title  in  the  mortgagee  and 
the  other  upon  the  theory  of  title  in  the  mort- 
gagor. Notwithstanding  their  apparent  in- 
consistency, they  may  proceed  concurrently 
until  the  debt  secured  is  satisfied,  it  being 
always  understood  that  there  can  be  but  one 
satisfaction.  The  rule  that  a  mortgagee  may 
proceed  concurrently  with  an  action  on  his 
note  and  witli  lawful  proceedings  to  foreclose 
his  mortgage  applies  to  mortgages  of  per- 
•onal  property  as  well  as  to  mortgages  of  real 
estate.    Burtii  y.  Bradford,  132  Mass.  129. 

The  holder  of  a  chattel  mortgage,   after 
default,  has  three  remedies,  any  one  or  two  or 
vll  of  which  he  may  pursue  concurrently,— 
«n  action  at  law  to  recover  the  debt,  an  ap- 1 
29  L.R  A. 


propriate  action  to  iwover  the  mortgaged 

eroperty,  and  a  foreclosure  of  the  mortjrage. 
[erman.    Chat.    Mortg.   §  206;  2  Oobb^. 
Ghat.  Mortg.  §  947.    In  the  case  of  chattels, 
as  well  as  of  realty,  a  personal  jndg:iiieiit  on 
the  note  secured  by  the  mortgage  la  no  bar 
to  a  subsequent  suit  to  foreclose  the  mort- 
gage, and  the  mortgagee  does  not  lose  his 
right  to  the  mortgagS  property  if  he  seizea  it 
on  execution  under  the  j  udgment.    2  Cobbey, 
Chat.   Mortg.  g§  944,  1018.    The  mortgage. 
being  a  specific  lien,  and  the  Judgment  a 
general  lien,   may  be  pursued  oonaistently 
until   the  debt  is  satisfied.    The    doctrine 
of  election  does  not  apply  in  each  cases. 
Pingrey,    Chat.    Mortg.    g  1037;    Tptam,  v. 
Weber,  81  Ala.  470.     The  authorities  which 
sustain  the  doctrine  of  waiver  as  above  stated 
''depend  upon  a  mere  legal  technicality,  and 
not  upon  any  principle  in  equity."     Byram 
y.  Stout,  eupra.     In  Siier  y.  ndrnu,  154  111. 
476,  where  the  main  point  decided  waa  that 
replevin  and  trespass  for  the  wrongful  taking 
of  goods  under  a  distress  warrant  were  anal- 
ogous, consistent,   and   concurrent  remediea 
the  case  of  Dyckman  v.  Sevat^cm,  89  Minn. 
182,  was  cited  as  illustrating  the  general  doc- 
trine that,  where  there  aie^two  inconsistent 
remedies,  the  selection  of  one  will  preclude 
the  right  to  pursue  the  other ;  vet  it  was  not 
intended  to  hold  that  the  remedies  here  under 
discussion  of  attachment  and  foreclosure  are 
inconsistent.     Moreover,  it  is  difficult  to  rec- 
oncile them  with  the  decision  of  thia  court 
in  Atkins  v.  Byrnes,  71  111.  826.     In  that  case 
the  action  was  replevin,   brought   by   the 
holder  of  a  Junior  cliattel  mortgage,  who  had 
suffered  the  mortgaged  property  to  remain  in 
the  hands  of  the  mortgagor  long  after  the 
mortgage  debt  had  maturwi,  against  the  bail- 
iff, who  had  taken  possession  of  the  property 
under  a  distress  warrant  issued  by  the  holdCT 
of  a  prior  chattel  mortgage,   after  the  debt 
thereby  secured  had  been  overdue  an  unrea- 
sonable length  of  time.     It  was  held  that,  al- 
though both  mortgagees  had  been  guiltj  of 
laches,  yet,  as  against  each  other,  under  the 
circumstances,  the  one  first  acquiring  pos- 
session was  entitled    to  priority;  that,  al- 
though the  defendant  took  the  property  as 
bailiff  under  the  distress  warrant,  yet  his 
possession  was  legally  that  of  the  prior  mort- 
gagee, for  whom  he  was  acting;  that  the 
f»rior  mortgagee  did  not  thereby  release  any 
ien  which  he  had  upon  the  property  by  virtue 
of  his  chattel  mortgage ;  that,  consequently, 
he  could  subject  the  prepay,   except  as 
against  third  persons  whose  interests  had  at- 
tached before  the  property  was  taken,  to  the 
payment  of  either  or  both  liens;  and  that 
the  execution  of  a  note  for  rent  due  and  a 
chattel  mortgage  to  secure  its  payment  does 
not  operate  as  a  waiver  of  the  right  to  enforce 
payment  by  distress.    If  the  holder  of  a  chat- 
tel mortgage,  given  to  secure  a  note  for  rent 
due  does  not  waive  his  mortgage  lien  by 
causing  the  property  to  be  seiaed  under  a  dis- 
tress warrant  issu^  for  the  rent,   then  it 
would  seem  to  follow  that  the  mortgage  lien 
is  not  waived  when  the  mortgagee  causes  the 
property  to  be  taken  under  an  execution  upon 
the  judgment  obtained  in  a  suit  upon  the  note 
secured  by  the  mortgage.    The  lisn  of  the 
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execution  Is  no  different  from  the  lien  of 
the  distrett  warrant  In  its  effect  upon  the 
riffht  to  enforce  the  mortgage  lien. 

In  the  case  at  bar  the  mortgaged  goods  were 
M  auiodia  leffis,  when  Bomnaon's  execution 
came  into  the  sheriff's  hands,  because  thej 
had  theretofore  been  levied  upon  under  the 
executions  issued  upon  the  judgments  in 
favor  of  Liebman  and  Lewin  &  Sons.  Borr- 
mann's  execution  Hen  was  subject  to  the 
prior  liens  of  the  two  other  executions.  The 
property  set  off  to  Eohn  as  exempt  was  set 
off  as  exempt  from  the  levy  of  the  three  exe- 
cutions. So  far  as  the  proceeds  of  the  sale 
of  the  mortgaged  property  levied  upon  were 
applied  upon  Borrmann's  execution,  his 
chattel  mortgage  was  to  that  extent  satisfied. 
But  the  execution  did  not  take  effect  against 
the  property  set  off  as  exempt.  That  prop- 
erty was  released  from  the  lien  of  the  execu- 
tion. It  was  not  sold  and  applied  upon  the 
execution,  and  did  not  operate  as  a  satisfac- 
tion ffro  tanto  of  the  judgment  into  which  the 
mortgage  note  had  been  merged.  In  OantDay 
y.  Wil9an,  44  N.  J  ]Sq.  457,  which  was  a 
bill  to  foreclose  a  chattel  mortgage,  the  an- 
swer set  up  that  the  complainant  had  sued  at 
law  on  the  claim  secured  by  his  mortgage, 
recovered  judgment,  issued  execution,  levied 
on  the  mortgaged  property  and  other  prop- 
«rty,  and  then  had  airectea  the  sheriff  to  sur- 
render  the  goods  levied  upon  to  the  defend- 
ant, and  the  sheriff  did  so ;  and  it  was  claimed 
from  these  facts  that  the  complainant,  having 
once  had  a  levy  on  goods  enough  to  satisfy 
bis  demand,  his  demand  would  be  presumed 
to  be  satisfied ;  but  it  was  held  that,  although 
such  was  the  general  rule,  it  could  not  apply 
when  the  defendant  himself  had  reoeivea  the 
^oods,  and  retained  them.  Where  property 
ifl'not  taken  from  the  possession  of  the  defend- 
ant, or  is  restored  to  him  at  his  request,  the 
levy  does  not  operate  as  a  satisfaction,  so 
far  as  his  rights  are  concerned.  Freeman, 
Judnn.  4th  ed.  g  476 ;  Bdnnea  y.  BonTidl,  28 
N.  J.  L.  169.  Hence,  if  the  mortgaged 
property  levied  upon  by  Borrmann  had  been 
surrendered  to  and  retained  by  Kohn,  it 
would  not  have  affected  the  riffht  of  Borr- 
mann toproceed  against  it  under  his  mort- 
gage, we  cannot  see  why  that  right  was  in 
any  way  affected  by  the  fact  that  the  property 
was,  upon  the  application  of  the  debtor,  set 
off  as  exempt.  In  TussUy  v.  Befbinaan,  108 
Mass.  568,  4  Am.  Rep.  675,  a  chattel  mort- 
gage covering  property  exempt  by  law  was 
Eeld  to  be  fraudulent  as  against  creditors, 
but  good  as  between  the  parties;  and  upon 
the  bankruptcy  of  the  mortgagor  the  prop- 
erty was  set  apart  by  the  assignee  as  excepted 
from  the  operation  of  the  bankruptcy  act.  It 
was  held  that  the  right  of  the  mortgagee  to 
bold  the  property  as  security  under  his  mort- 
gage was  not  waived  or  affected  by  the  debt- 
or's discharge  in  bankruptcy,  and  that  he  was 
entitled  to  replevy  from  the  mortgagor  the 
pronerty  so  set  oil  to  him.  In  Sumner  v. 
MeKse^  89  111.  127,  where  the  mortgagor  in  a 
ehattel  mortgage  died  before  the  note  secured 


thereby  had  matared,  and  the  mortgagee 
failed  to  take  possession  at  its  maturity,  and 
the  widow  relinquished  her  claim  to  the  ar- 
ticles mentioned  in  the  appraisement  of  hef 
specific  allowance,  and  in  lieu  thereof  elected 
to  take  all  the  articles  of  personalty  inven- 
toried and  appraised,  including  the  goods 
mortgajTed,  as  a  creditor  of  the  estate,  it  was 
held  that  she  took  them  subject  to  the  lien 
of  the  mortgage.  In  case  of  a  chattel  mort- 
gage the  owner  waives  the  benefit  of  the 
exemption  so  far  as  the  encumbrance  is  op- 
erative. Thompson,  Homesteads  A  Exemp- 
tions, g  741.  It  is  questionable  whether,  as 
between  Borrmann  and  Kohn,  the  latter  was 
entitled  to  have  the  property  set  off  as  exempt 
from  the  levy  of  Borrmann  *&  execution. 
Borrmann  had  the  right,  under  his  mortgage, 
to  take  possession  of  the  property  and  sell  It. 
There  could  be  no  material  difference  in  sell- 
ing it  under  the  mortgage  and  directing  the 
sheriff  to  sell  it  under  the  execution  and  ap- 
ply the  proceeds  pro  tanto  towards  the  pay- 
ment of  the  execution.  **  Where  personal 
property  otherwise  exempt  from  execution 
has  been  pledged  as  collateral  security  for  the 
payment  of  a  debt,  and  judgment  has  been 
rendered  on  the  debt,  an  execution  may  be 
issued,  and  the  property  seized  and  sold 
thereon  as  in  other  cases.*  Jone$  y.  Scott,  10 
Kan.  88.  ''Where,  by  the  terms  of  a  chattel 
mortgage,  the  mortgagee,  at  the  maturity  of 
his  debt,  has  the  right  to  take  possession  of 
the  property,  he  may,  If  he  choose,  reduce 
his  debt  to  judgment,  take  out  execution,  and 
levy  upon  and  sell  the  mortgaged  property 
as  in  other  cases;  In  which  case  the  debtor 
sustains  no  such  Injury  as  will  support  an 
action  of  trespass,  even  though  the  chattels 
thus  mortgaged  be  the  articles  enumerated  by 
law  as  exempt'  from  execution."  Frott  v. 
Shaw,  8  Ohio  St.  270 ;  Thompson,  Homesteads 
A  Exemptions^^  $  742;  Herman,  Chat. 
Mortff.  g  207.  We  are  inclined  to  think  that 
the  lien  of  the  mortgage  upon  the  property 
not  sold  under  the  execution  was  not  waived 
by  the  proceedings  under  the  execution,  and 
that  the  court  below  erred  in  refusing  to  ad- 
mit the  mortgage  in  evidence  as  a  justifica- 
tion of  the  act  of  taking  possession  of  the 
property,  and  in  instructing  the  jury  as  fol- 
lows :  "  The  court  instructs  you  as  a  matter 
of  law  that  the  defendant  Borrmann  lost  the 
benefit  of  any  lien  which  he  may  have  had 
upon  any  of  the  property  in  question  under 
the  chattel  mortgage  in  evidence  by  the  entry 
of  the  judgment  by  him  against  William 
Kohn,  and^by  the  levy  of  the  execution  is- 
sued thereon,  as  shown  by  the  evidence ;  and 
that,  as  a  matter  of  law,  the  chattel  mortgage 
did  not  justify  the  defendants  in  seizing  the 
goods  in  Question,  and  it  is  your  duty  to  find 
the  defendants  guilty." 

Thejudgmenti  of  the  Appellate  and  OircuU 
(hurts  are  revereea^  and  the  cause  is  remanded 
to  the  ciroult  court  for  further  proceedings 
in  accordance  with  the  yiews  herein  ex- 
pressed. 
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KINGSTON  COAL  CO.  ei  al.,  AppU. 
an  Pa.  188.) 

1.  The  oonstttntional  rl^ht  to  »eqiilre» 
po— o— ,  and  protect  property  prevents 
nuUdoff  a  man  liable  for  the  acts  and  engage- 
ments of  strangers  over  whom  he  has  no  oontroL 

8«  Theimpodtionof  liability  on  a  mine 
owner  by  the  Act  of  1891,  art  17,  for  the  failure 
of  a  certified  foreman,  whom  he  Is  compelled  to 
employ,  and  with  whose  acts  he  cannot  interfere, 
and  whose  duties  are  prescribed  by  the  act,  to 
comply  with  those  duties,  is  unconstitutional  and 
▼old. 

B»  A  mine  foreman  is  pertMnally  liaJble 
for  his  negligence  causing  injury  to  a  workman 
in  the  mine,  either  under  the  Act  of  1891,  permit- 
ting only  certified  foremen  to  be  employed  and 
regulating  their  duties,  or  without  regard  to 
such  statute. 

(October  7, 188S.) 

APPEAL  by  defendants  from  a  JadgmeDtof 
the  Court  of  Common  Pleas  for  Xiuzerne 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries receiyed  by  plaintiff  while  working  in 
the  mine  of  the  defendant  corporation  of 
which  the  defendant  Jones  was  the  superinten- 
dent. Bewned  as  to  tAs  corporation,  Af- 
firmed  a»  to  Jones, 

The  facts  are  stated  in  the  opinion. 

Messrs,  William  C.  Price  and  H.  W. 
Palmer  for  appellants: 

A  mine  boss,  under  the  Act  of  March  8, 
1870,  is  a  fellow  servant  with  a  driver  boy  em- 
ployed to  haul  coal  from  the  chambers  of  the 
mine. 

The  operator  of  a  coal  mine  fulfils  the  meas- 
ure of  his  duty  to  his  employes  if  he  commits 
his  work  to  careful  and  skilful  bosses  and  su- 
perintendents, who  conduct  the  same  to  the 
best  of  their  skill  and  ability. 

WaddeU  ▼.  Himoson,  112  Fa.  567. 

In  the  absence  of  constitutional  prohibition, 
legislation  of  this  character  cannot  be  sus- 
tained. 

Millett  V.  People,  117  111.  294,  57  Am.  Rep. 
869;  Cooley,  Const.  Lim.  1st  ed.  p.  391;  Budd 
V.  State,  8  Humph.  483,  89  Am.  Dec.  189; 
Wailp  V.  Kennedy,  2  Yerg.  554,  U  Am.  Dec. 
611;  People  v.  Atarx,  99  N.  Y.  877,  52  Am. 
Rep.  34. 

This  action  is  brought  under  the  statute 
which  gives  the  action  against  the  operator  for 
nepligence  of  the  boss.  Such  an  action  can- 
not be  sustained  without  the  aid  of  the  stat- 

NoTE.-The  above  case  Is  believed  to  be  the  first 
of  the  kind,  as  the  statute  condemned  differs  from 
others  which  have  made  employers  liable  to  em- 
ployes for  acts  of  fellow  servants  In  the  particular 
that  It  attempts  also  to  create  the  relation  of  mas- 
ter and  servant  between  the  mine  owner  and  a 
person  whom  he  does  not  voluntarily  employ. 

For  other  statutory  regulations  for  protection  of 
workers  In  mines,  see  note  to  Consolidated  Coal  ft 
M.  Co.  V.  Floyd  (Ohio)  26  L.  B.  A.  848. 
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nte.  But  the  bosses  are  Joined  In  the  loit 
The  statute  rives  no  action  against  them.  If 
they  are  liable  to  fellow  servants  for  iDjonei 
arising  from  their  neeligence,  it  would  be  in  i 
common-law  action  Joined  with  one  for  stato- 
tory  negligence. 

KendriOc  v.  Chicago  d  A,  R  Cb.  81  Ma 
521;  8mith  v.  Meanor,  16  Berg.  &  R  877. 

Messrs.  Edward  A,  Lynch  and  John  T. 
"LenaJuLikt  for  appellee: 

Anthracite  mining  being  a  separate  and  dis- 
tinct class  of  mining  from  any  other  kind,  and 
as  the  Act  of  1891  includes  all  anthracite  coak 
mines  in  the  commonwealth,  and  does  not 
make  special  provisions  for  the  regulation  of 
some  and  the  exclusion  of  others,  it  is  clearly 
constitutional  under  the  principle  that  the 
fundamental  law  permits  legislation  for  classes 
but  not  for  persons  or  things  of  a  class. 

Wheeler  v.  Philadelphia,  TT  Pa.  851;  Kilgm 
V.  Magee,  85  Pa.  401;  Lackawanna  Tip,, 
Barrif  App.  160  Pa.  494. 

If  a  law  is  general  and  uniform  throngbont 
the  state,  operating  alike  upon  all  persons  and 
localities  of  a  class  or  who  are  brought  within 
the  rales  and  circumstances  provided  for  it,  it 
is  not  objectionable  as  wanting  a  uniformity  of 
operation. 

Beading  v.  8af>age,  124  Pa.  838;  8taU  ?. 
Berka,  20  Neb.  875;  8taU  v.  Hawkins,  44  Ohio 
St  98;  AUm  v.  Pioneer  Press  Co,  40  Minn. 
117,  8  L.  R.  A.  632;  State  v.  Hudson,  44  Ohio 
St.  187;  McAunieh  v.  Mississippi  dt  M.  R  B. 
Co.  20  Iowa,  888. 

To  make  such  general  regulations  for  the 
good  government  of  the  state  and  the  protection 
of  the  rights  of  individuals  as  may  be  deeooed 
important,  all  contracts  and  rights  are  subject 
to  the  power. 

Cooley,  Const.  Lim.  8d  ed.  p.  574;  State  ▼. 
Noyes,  it  Me.  211;  PoioeU  y.  Gonu  114  Pa.  294^ 
60  Am.  Rep.  850;  Com,  v.  Vrooman,  164  Pa. 
806,  25  L.  R.  A.  260;  Wright  r.  Com.  77  Pa. 
470;  New  Fork  v.  Williams,  15  N.  Y.  502. 

In  a  long  line  of  adjudicated  cases  this  police 
power  of  the  state  stands  unchallenged,  so  that 
now  it  has  become  the  accepted  law  of  all  the 
states  of  our  Union. 

Thorpe  v.  Rutland  eft  A  A  Cb.  27  Vt  148, 
62  Am.  Dec  625;  Hannibal  db  St.  J,  B.  Co.  t. 
Hvsen,  95  U.  S.  465,  24  L.  ed.  527;  StaUr. 
Noyes,  47  Me.  211;  State  v.  Topp,  97  N.  a 
477;  Ddtibs  ▼.  State,  89  Ark.  858.  48  Am.  Rep. 
275. 

Williama,  J.,  delivered  the  opinion  of 
the  court: 

The  first  article  of  the  constitution  of  thii 
state,  known  as  the  ** Bill  of  Rights."  declares 
that  all  men  are  possessed  of  certain  inherent 
and  inalienable  rights.  One  of  these  lathe 
right  to  acquire,  possess,  and  protect  prop- 
erty. The  preservation  of  this  right  requires, 
both  that  every  man  should  be  answerable  for 
his  own  acts  and  engagements,  and  that  do 
man  should  be  required  to  answer  for  the  acts 
and  engagements  of  strangers  over  whom  he 
has  no  control.  A  statute  that  should  impoee 
such  a  liability,  or  that  should  take  the  proi»- 
erty  of  one  person  and  g^ve  it  to  another  or 


See  also  40  L.  R.  A.  812;  45  L.  R.  A.  010. 
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to  the  public,  withont  making  Jost  oompen- 
Bation  therefor,  would  Tiolate  the  bill  of 
rights,  and  would  be,  for  that  reason,  uncon- 
stitutional and  Yoid.  Barwy  ▼.  Thomoi^  10 
Watts,  66,  86  Am.  Dec  141 ;  Bmw*s  App. 
16  Pa.  865,  55  Am.  Dec.  489;  Kneas$'  App. 
81  Pa.  87;  Wolf&rd  r.  Morgenthal,  91  Pa.  80; 
GodchaTle9  y.  Wigmnan,  118  Pa.  481.  It  is 
in  furtherance  of  the  right  to  acquire,  possess, 
and  protect  property  that  section  18  of  the 
Bill  of  Rights  prohibits  the  enactment  of 
laws  that  shall  interfere  with  or  impair  the 
obligation  of  contracts.  The  tendency  to- 
ward class  legislation  for  the  protection  of 
particular  sorts  of  labor  has  been  so  strong, 
however,  that  several  statutes  have  recently 
been  passed  that  could  not  be  sustained  un- 
der the  provisions  of  the  bill  of  rights.  Such 
was  the  case  in  QodcharlM  ▼.  Wvgeman^  *u- 
pra;  such  was  the  case  with  some  recent  pro- 
visions relating  to  mechanics*  Hens ;  and  such 
l0  alleged  by  the  appellants  to  be  the  case 
with  some  of  the  provisions  of  the  Act  of 
1891  (Pub.  Laws,  p.  176),  under  which  this 
action  was  brought.  The  title  of  the  Act  of 
1891  is,  "An  Act  to  provide  for  the  health 
and  safety  of  persons  emploved  in  and  about 
the  anthracite  coal  mines  of  Pennsylvania  and 
for  the  protection  and  preservation  of  prop- 
erty connected  therewith."  It  divides  the 
anthracite  region  into  eight  districts,  and 
provides  for  the  appointment  by  the  governor 
of  a  competent  mine  inspector  in  each  dis- 
trict, who  shall  have  a  general  oversight  of 
mining  operations  within  his  district.  It 
creates  an  ezaminiuff  board  for  each  district, 
with  power  to  examine  candidates,  and  rec- 
ommend such  as  they  shall  deem  qualified 
for  the  position  of  mine  foreman  to  the  sec- 
retary of  internal  affairs.  It  is  made  the 
duty  of  this  officer  to  issue  certificates  to  those 
who  apply  therefor  and  have  been  recom- 
mended by  the  board  of  examiners.  Article 
8,  §  1,  declares  that  no  person  **  shall  be  per- 
mitted to  act  as  mine  foreman  or  assistant 
mine  foreman  of  any  coal  mines  or  colliery" 
who  has  not  been  examined  by  the  board  of 
examiners,  recommended  to  the  secretary  of 
internal  affairs,  and  provided  by  that  officer 
w i  th  a  certificate.  The  employment  of  a  cer- 
tified mine  foreman  is  made  obligatory  upon 
all  mine  owners  and  operators,  and  a  failure 
to  do  so  is  punished  by  a  fine  of  $20  per  dav, 
which  may  be  collected  from  the  owner,  tne 
operator,  or  the  superintendent  in  charge  of 
the  mine.  The  duties  of  the  mine  foreman 
are  prescribed  by  the  act,  and  the  owner  or 
operator  of  the  mine  cannot  interfere  with 
them.  He  is  especially  to  "visit  and  exam- 
ine every  working  place  in  the  mine  at  least 
once  every  alternate  day  while  the  men  of 
such  place  are  or  should  be  at  work,  and  di- 
rect that  each  and  every  working  place  is 
properly  secured  by  props  or  timber,  and  that 
safety  in  all  respects  is  assured  by  directing 
that  all  loose  coal  or  rock  shall  be  pulled 
down  or  secured  and  that  no  person  shall  be 
permitted  to  work  in  an  unsafe  place  unless 
it  be  for  the  purpose  of  making  it  secure." 
The  mine  foreman  isalso  required  toexamine, 
at  least  once  every  day,  ''all  slopes,  shafts, 
main  roads,  ways,  signal  apparatus,  pulleys, 
and  timbering,  and  see  that  they  are  in  safe 
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and  efficient  working  condition.*  After  hav- 
ing thus  most  effectually  taken  the  manage- 
ment of  his  mining  operations  out  of  his  hands 
and  committed  it  to  officers  of  its  own  crea- 
tion, whose  employment  is  made  compulsory 
upon  him,  the  statute,  in  section  8  of  article 
17,  imposes  upon  the  mine  owner  a  liability 
for  the  neglect  or  incompetency  of  the  men 
whom  he  Is  compelled  to  employ,  in  these 
words:  "That  for  any  injury  to  person  or 
property  occasioned  by  any  violation  of  this 
act  orany  failure  to  comply  with  its  provisions 
by  any  .  .  .  mine  foreman,  a  right  of  action 
shall  accrue  to  the  party  injured  against  said 
owner  or  operator  lor  any  direct  damages  he 
may  have  sustained  thereby ;  and  in  case  of 
loss  of  life  by  reason  of  such  neglect  or  failure 
aforesaid  a  right  of  action  shall  accrue  to  the 
widow  and  lineal  heirs  of  the  person  whose 
life  shall  be  lost  for  like  recovery  of  dam- 
ages for  the  injury  thev  shall  have  sustained.  ^ 
This  statute,  regardea  as  a  whole,  is  an  ex- 
traordinary piece  of  legislation.  Through 
it  the  lawmakers  say  to  the  mine  owner: 
"  You  cannot  be  trusted  to  manage  your  own 
business.  Left  to  yourself,  you  will  not 
properly  care  for  your  own  employes.  We 
will  determine  what  you  shall  do.  In  order 
to  make  it  certain  that  our  directions  are 
obeyed,  we  will  set  a  mine  foreman  over 
your  mines,  with  authority  to  direct  the  man- 
ner in  which  your  operations  shall  be  con- 
ducted, and  what  precautions  shall  be  taken 
for  the  safety  of  your  employes.  You  shall 
take  for  this  position  a  man  whom  we  certify 
to  as  competent.  You  shall  pay  him  his  sal- 
ary. What  he  orders  done  in  your  mines  you 
shall  pay  for.  If,  notwithstanding  our  cer- 
tificate, he  turns  out  to  be  incompetent  or 
untrustworthy,  you  shall  be  responsible  for 
his  ignorance  or  negligence.*  Under  the 
operation  of  this  statute  the  mine  foreman 
represents  the  commonwealth.  The  state  in- 
sists on  his  employment  by  the  mine  owner, 
and,  in  the  name  of  the  police  power,  tnm» 
over  to  him  the  determination  of  all  ques- 
tions relating  to  the  comfort  and  the  security 
of  the  miners,  and  invests  him  with  the  power 
to  compel  compliance  with  his  directions. 
Incredible  as  it  may  seem,  obedience  on  the 
part  of  the  mine  owner  does  not  protect  him ; 
but,  if  the  mine  foreman  fails  to  do  prop- 
erly what  the  statute  directs  him  to  do,  the 
mine  owner  is  declared  to  be  responsible  for 
all  the  consequences  of  the  incompetency  of 
the  representative  of  the  state.  This  is  a 
strong  case  of  binding  the  consequences  of 
the  fault  or  folly  of  one  man  upon  the  shoul- 
ders of  another.  This  is  worse  than  taxation 
without  representation.  It  is  civil  responsi- 
bility without  blame,  and  for  the  fault  of  an- 
other. The  same  conclusion  may  be  reached 
by  another  road. 

It  has  been  lonff  settled  that  a  mining  boss 
or  foreman  is  a  fellow  servant  with  the  other 
employes  of  the  same  master,  engaged  in  a 
common  business,  and  that  the  master  is  not 
liable  for  an  injury  caused  by  the  negligence 
of  such  mining  boss.  Lehigh  Valley  Goal  Co. 
V.  Janes,  86  Pa.  482 ;  Delaware  d  K  Canai 
Co,  V.  CarroU,  89  Pa.  874 ;  WaddeU  v.  aimo- 
«m,  112  Pa.  567.  The  duty  of  the  mine- 
owner  is  to  employ  competent  bosses  or  fore- 
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men  to  direct  h!s  operations.  When  be  does 
this  he  discharges  the  full  measure  of  his  duty 
to  his  employes,  and  he  is  not  liable  for  an 
Injury  arising  from  the  negligence  of  the 
foreman.  Wciddell  v.  Simaton^  »upra.  A  vice 
principal  is  one  to  whom  an  employer  dele- 
gates the  performance  of  duties  which  the 
law  imposes  on  him,  and  the  employer  is  re- 
sponsible because  the  duty  is  his  own.  As  to 
the  acts  of  the  workmen,  and  the  manner  in 
which  they  do  their  work,  the  duty  of  the 
employer  is  to  employ  persons  who  are  rea- 
sonably competent  to  do  the  work  assigned 
them,  and,  if  he  finds  himself  mistaken  in 
regard  to  their  competency,  to  discharge  then^ 
when  the  mistake  is  discovered.  But  he  is 
not  responsible  for  the  consequences  of  their 
negligence  as  these  may  affect  each  other. 
JRoss  V.  Walker,  189  Pa.  42.  Now,  the  Act 
of  1891  undertakes  to  reverse  the  settled  law 
upon  this  subject  and  declare  that  the  em- 
ployer shall  be  responsible  for  an  injury  to 
an  employ 6  resulting  from  the  negligence  of 
a  fellow  workman.  Prior  to  the  Act  of  1891, 
the  man  whose  negligence  caused  the  injury 
was  alone  liable  to  respond  in  damages.  He 
might  not  always  have  property  out  of  which 
a  judgment  could  be  collected,  but  the  plain- 
tiff must,  in  any  case,  take  his  chances  of 
the  solvency  of  the  defendant  against  whom 
his  cause  of  action  lies.  The  Act  of  1891 
undertakes  to  furnish  a  responsible  defend- 
ant for  the  injured  person  to  pursue.  Pass- 
ing over  the  head  of  the  fellow  servant  at 
whose  hands  the  injury  was  received,  it  fast- 
ens on  the  owner  of  the  property  on  which 
the  accident  happened,  and  declares  him  to 
be  the  guilty  person  on  whose  head  the  con- 
sequences of  the  accident  shall  fall.  To  see 
the  true  character  of  this  legislation  we  must 
keep  both  lines  of  objection  in  mind.  We 
must  remember  that  the  injury  complained 
of  is  due  to  the  negligence  of  a  fellow  work- 
man, for  which  the  master  is  responsible  nei- 
ther in  law  nor  morals.  We  must  also  re- 
member that  this  fellow  workman  has  been 
designated  by  the  state,  his  duties  defined 
and  his  powers  conferred  by  statute,  and  his 
employment  made  compulsory,  under  heavy 
penalties,  by  the  same  statute.  Finally,  we 
must  remember  that  it  is  the  negligence  of 
this  fellow  servant,  whose  competency  the 
state  has  certified,  and  whose  employment 
the  state  has  compelled,  for  which  the  em- 
ployer is  made  1  iable.  The  state  savs :  **  He 
is  competent.  You  must  employ  him.  You 
sliall  surrender  to  his  control  the  arrange- 
ments for  the  security  of  your  employ^. "  It 
then  says,  in  effect:  ''If  we  impose  upon 
rou  by  certifying  to  the  competency  of  an 
ncompetent  man,  or  if  the  man  to  whom  we 
commit  the  conduct  of  your  mines  neglects 
his  duty,  you  shall  pay  for  our  mistake  and 
for  his  negligence."  We  have  no  doubt  that 
so  much,  at  least,  of  section  8  of  article  17 
of  the  Act  of  1891  as  imposes  liability  on 
the  mine  owner  for  the  failure  of  the  fore- 
man to  comply  with  the  provisions  of  the 
act  which  compels  his  employment  and  de- 
fines his  duties,  is  anooastitutional  and  void. 
ML.  a.  A. 
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This  disposes  of  this  appeal  so  far  as  tfas 
Kingston  Coal  Ck)mpany  is  oonoemed. 

But  why  should  the  certified  mine  foreoiaB 
be  relieved  from  the  consequences  of  his  neg- 
ligence? The  jurv  have  found  that  the  in- 
jury was  due  to  his  want  of  atteDtion  to  hii 
proper  duties,  and  his  liability  is  clear,  with- 
out regard  to  our  mining  Laws.  But  the 
statute  required  him  to  examine  the  raads 
and  wave  in  use  in  the  mine  each  day.  Be 
knew  the  film  of  rock  separatin^^  the  upper 
from  the  lower  working  was  bat  8  feet 
thick,  at  bqit.  He  knew  that  the  aapporcs 
for  this  film  were  not  in  line  with  each  other 
in  the  uppet  and  lower  workinn.  He  knew 
that  layers  of  the  rock  were  falling  o&,  that 
the  thickness  of  the  fioor  was  reduced  uoder 
the  way  on  which  the  accident  occmred  to 
about  5  feet,  and  that,  not  far  awaj,  it  had 
fallen  down  into  the  lower  working;  yec* 
with  all  this  knowledge,  he  did  nothing,  m 
far  as  we  can  learn,  to  increase  the  security 
of  the  way.  Whether  his  conduct  he  con- 
sidered with  reference  to  the  statute*  or  re- 
gardless of  it,  his  failure  to  do  what  he  mas 
have  known  to  be  necessair  was  a  neslect 
of  duty  such  as  should  render  him  liable  to 
his  fellow  servant  who  has  suffered  from  it 
Some  diflSculty  has  been  suggested,  ^^wing 
out  of  the  pleadings,  but  the  declaration 
is  not  before  us.  We  cannot  determine, 
therefore,  whether  an  amendment  is  necessa- 
ry in  order  to  sustain  the  Jndgmenft  agaimS 
him. 

We  are  not  prepared  to  hold  the  Act  of 
1891  to  be  unconstitutional  as  a  whole.  It 
relates  to  all  anthracite  coal  mines.  Skod  de- 
fines what  shall  be  regarded  as  sath  mines. 
Coal  mav  be  taken  out  of  the  ground  by  farm 
owners  for  their  own  use,  or  it  may  be  taken 
in  such  small  quantities  and  for  such  local 
purposes  as  to  make  the  application  of  the 
minins  laws  to  the  operations  so  conducted, 
not  only  unnecessary,  but  burdeasome  to  the 
extent  of  absolute  prohibition.  8u^  lim- 
ited or  incipient  operations  are  not  within 
the  misdiief  to  remedy  which  the  mining 
laws  were  devised.  They  are  ordinarily  con- 
ducted for  purposes  of  exploration,  or  for 
family  supply,  and  ought  not  to  be  classed 
with  operations  conducted  for  the  aupply  of 
the  public.  The  business  of  coal  mining. 
like  that  of  insurance  or  banking,  may  be 
defined  by  the  legislature.  The  aefinition 
found  in  the  Act  of  1891  seems  to  us  reason- 
able, to  be  within  the  fair  limits  of  a  leg- 
islative definition,  and  to  exclude  only  such 
operations  as  are  too  small  to  make  the  feneral 
regulations  provided  by  the  act  applicable 
to  them.  The  ground  on  which  we  place 
our  judgment  is  not,  therefore,  that  tbie  act 
is  local,  but  that  the  provisions  of  it  which 
we  have  considered  are  in  violation  of  the 
bill  of  rights. 

Thejudffment  apaifut  the  Kinfftion  Choi  Cbm* 
pany  m  revened  tor  reasons  that  are  fatal  to 
a  recovery  against  it. 

The  judgmmU  againU  If itttosi  JsiMt  is  V- 
fltmid. 
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«. 

SUPERIOR  COURT  OP  THB  CITY  AND 

COUNTY  OP  SAN  PRANCISCO 

et  al. 

a06  OaL  600.) 

Competing  a  person  to  disclose  his  pos- 
sessioii  of  tuny  property  of  a  decedent's 
estate,  or  his  knowledge  oonoerninirsuoh  estate, 
on  penally  of  impiisonmeot  for  refusal.  In  pro- 
ceedings on  behalf  of  the  estate,  being  a  reme- 
dial, and  not  a  penal,  proceediLg,  is  not  within 
the  constitutional  provisions  against  making  any 
person  a  witness  against  himself  in  a  criminal  ac- 
tion, and  against  unreasonable  searches  and 
seizures. 

(McFarUmd  and  De  Haven,  JJ.,  dtaaenU 
(January  6,  ISOS.) 


APPLICATION  for  a  writ  of  prohlbWon  to 
Btop  further  proceedings  for  the  examina- 
tion of  petitioner  on  oath  concerning  property 
alleged  to  have  belonged  to  the  estate  of  Morris 
Hoeflicb,  deceased,  and  which  petitioner  was 
alleged  to  have  concealed  and  disposed  ol 
Writ  denied. 

The  facts  are  stated  in  the  omnion. 

Mesers,  Bjrron  Waters*  I.  B.  L.  Brandt. 
and  Reddixf  Campbell  A  Hetson,  for 
petitioner: 

Sections  1459  and  1400  of  the  Code  of  Ciyil 
Procedure,  under  which  these  proceedings 
were  had,  are  unconstitutional. 

Const,  art  1,  §§  18,  19;  U.  B.  Const.  4th  and 
5th  Amendments. 

These  sections  provide  for  a  penalty. 

Andrews  v.  Jones.  8  Blackf .  444;  Tayloe  v. 
Sandiford,  20  U.  S.  7  Wheat.  18,  5  L.  ed.  884; 
AsOey  t.  Weldon,  2  Bos.  &  P.  846;  United 


Note.— Consttttitlonea  proteetUm  offoinet  heing 
forced  to  furnish  evidence  to  be  veed  againet  one''i 
aelfinadvU  caae. 

L  Provig/Umeagaingteaf-aoevMlian, 

a.  lAmUaiion  Co  oriim/ynaX  proceedinae< 

h.  Ajfplication  to  proeeedinge  for  penait4€t 

<md  forfeilures. 
c  OeneraldoctrineMtoevldeneeagainatone^a 

aOf. 

d.  The  contrary  doetrine, 

e.  Parties  ininUreaL 

0.  Unreaeonahleaearcheeandtefzuree, 
tlL  Right  of  trial  by  jury, 
TV.  Dueproeeaeoflaw. 

V.  Distinetion  between  eMU  and  criminal  or  penal 
proceedings. 

L  ProvieUme  against  self-aecusation, 
a.  Limitation  to  criminal  proceedings. 

Constitutional  provisions  protecting  a  witness 
against  being  compeUed  to  give  evidence  against 
binuieif  extend,  as  will  be  seen  from  the  cases  set 
forth  beiow  in  the  latter  part  of  this  subdivision, 
to  all  evideooe  wbioh  could  be  used  against  bun 
whether  brought  out  in  a  civil  or  criminaJ  proceed- 
ing, and  are  designed  for  bis  protection  against 
euch  use,  and  refer,  therefore,  to  the  case  in  which 
the  evidence  is  thus  sought  to  be  used  as  distin- 
ipuished  from  tbat  in  which  It  is  sought  to  be  de- 
duced. The  term  *'civil  case"  as  used  in  the  head- 
ing of  this  note  applies,  therefore,  to  the  case  in 
which  the  evidence  with  reference  to  which  consti- 
tutional protection  is  claimed.  Is  sought  to  be  or 
might  be  used,  and  this  note  does  not  Include  those 
cases  which  are  very  numerous.  In  which  the  con- 
fltitutional  protection  was  claimed  in  a  civil  action 
against  furnishing  evidence  which  tended  to  crim- 
inate one  or  render  him  liable  to  a  criminal  pros- 
ecution only;  but  the  object  of  this  note  is  to  show 
what  coostitutionai  protection  one  has  against  be- 
ing compelled  to  give  evidence  In  any  case  which 
can  be  used  against  him  in  a  oivU  case. 

The  provision  of  the  Federal  Oonstitution  (Fifth 
Amendment),  that  no  one  shall  be  compelled  in  a 
criminal  case  to  be  a  witness  against  himself,  ex- 
pressly limits  the  privilege  to  criminal  cases,  and 
the  constitutions  of  a  num  t>er  of  the  states,  notably 
New  York,  California,  and  Georgia,  contain  sub- 
stantially the  same  provision,  and  those  of  ahirge 
number  of  the  other  states  contain  the  same  limita- 
tion though  expressed  in  different  language.  Some 
of  the  constitutions,  however,  as,  for  example, 
those  of  Massaohnsetts,  Mississippi,  New  Hamp- 
WL.R.A. 


shire,  and  Virginia,  provide  that  no  person  shall  be 
compelled  to  give  evidence  against  himself  or  to 
testify  against  himself.  But,  even  under  such 
provisions,  the  right  to  protection  against  giving 
evidence  against  one^  self  has  been  limited  to 
criminal  cases  by  a  decided  preponderance  of  au- 
thority. 

This  rule  was  expresilj  laid  down  In  Judge  of 
Probate  v.  Green,  1  How.  (BOss.)  146  (1884). 

And  in  Bull  v.  LoveUnd,  10  Pick,  9  (LSSiO),  It  was 
held  that  awitness  is  not  exempted  from  being  com- 
peiled  to  produce  a  document  in  his  possession 
under  a  sul>po8na  duces  tecfum  tn  a  case  in  which  the 
party  calling  him  has  a  right  to  use  it,  or  from  ex- 
amination, in  a  matter  pertinent  to  the  issue,  by 
the  provision  of  the  Massachusetts  bill  of  rights 
that  no  subject  shall  be  compelled  to  accuse  or 
furnish  evidence  against  himself,  when  his  answers 
will  not  expose  him  to  criminal  prosecution  or  tend 
to  subject  him  to  a  penalty  or  forfeiture,  although 
they  may  otherwise  adversely  affect  his  pecuniary 
Interests. 

And  the  seizure  or  compulsory  production  of  a 
man*8  private  papers  to  be  used  in  evidenoe  against 
him  Is  equivalent  to  compelling  him  to  be  a  witness 
against  himself  within  the  spirit  and  meaning  of 
the  constitutional  provisloa.  Boyd  v.  United 
States,  U6  U.  8. 618,  29  L.  ed.  746  (1886). 

So,  in  Devoll  v.  Brownell,  5  Pick.  448  (18S7),  it  was 
held  that  one  against  whom  an  action  was  brought 
as  trustee  of  another,  in  which  a  bill  of  sale  from 
the  latter  to  the  former  was  disclosed,  was  bound 
to  answer  questions  put  to  him  in  order  to  prove 
that  the  bill  of  sale  was  fraudulent  as  against  cred- 
tors  and  that  he  had  secreted  the  property,  though 
he  might  thereby  charge  himself,  the  court  saying 
that  the  constitutional  provision  that  no  subject 
shall  be  compelled  to  furnish  evidence  against 
himself  does  not  relate  to  questions  of  property. 

And  in  Keith  v.  WoombeU.  8  Pick.  211  (1839),  the 
court  granted  a  motion  for  an  order  directing  the 
defendant  to  leave  the  bond,  for  the  possession  of 
which  the  action  was  brought,  with  the  clerk  of 
the  court  for  the  inspection  of  the  plaintiff,  which 
was  opposed  upon  the  ground  tbat  by  the  constitu- 
tion a  subject  could  not  be  compelled  to  furnish 
evidence  against  himself,  saying  that  had  reference 
to  criminal  cases,  and  that  the  pUintiff,  claiming  an 
interest  In  the  bond,  was  entitled  to  see  it 

And  in  Counselman  v.  Hitchcock,  142  U.  8. 547, 88 
L.  ed.  mo,  8  Inters.  Com.  Rep.  816  (1881),  it  was  said 
that  the  constitutional  provision  tbat  no  person 
shall  be  compelled  to  accuse  or  furnish  evidence 
against  himself,  should  not  have  a  different  tnta» 


See  also  33  L.  R.  A.  227;  39  L.  R.  A.  269. 
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Califobnia  Sufbemb  Coubt, 


Jak., 


BtaUi  y.  Chouteau,  102  U.  8.  611,  26  L.  ed. 
249;  Century  Diet.  4868;  2  Burrill,  Law  Diet. 
286;  2  Stephen,  Com.  159-162;  2  Story,  Eq. 
Jur.  §§  18ia-1826;  Black,  Law  Diet.  884;  San 
Luu  Obispo  County  v.  Eendricks,  71  Cal.  245; 
United  States  v.  Sfathews,  28  Fed.  Bep.  74; 
United  States  ▼.  Ulrid,  8  Dill.  532;  People  v. 
Nedrovp,  122  111.  868;  Qraoer  v.  Ruckins,  26 
Mieh.  482;  Hapalje  &  Lawrence,  Law  Diet.  945; 
Sidebottom  v.  Adkins,  5  Week.  Bep.  748;  Boyd 
T.  United  States,  116  U.  8.  616.  29  L.  ed.  746; 
Ex  parte  Qould,  99  Cal.  860,  21  L.  B.  A.  751. 

In  no  ease  or  proceeding,  the  object  of  which 
is  to  procure  evidence  against  a  person,  to  en- 
force a  penalty  or  secure  a  forfeiture  of  his 
goods  or  chattels,  can  the  defendant  or  re- 
spondent be  compelled  to  be  a  witness  against 
himself. 

2  Story,  £q.  Jur.  gg  1819,  1484,  1509;  1 
Pom.  Eq.  g  202;  Poindexter  v.  DaHs,  6  Gratt. 
491;  Ourrisr  ▼.  Concord  R,  Corp.  48  N.  H. 
821;  Litingston  y.  Harris,  8  Paige,  534. 

Mr,  Henry  £.  Hig^htoii.  for  respondents: 

Sections  1458-1461,  are  analogous  in  extent 


and  object  to  the  power  ezerebed  bj  oooitiof 
chanceiy  upon  bills  of  dLscoyery. 

Mesmer  y.  Jenkins,  61  GaL  151;  Sdeetma 
of  Boston  y.  Boylston^  4  Maaa.  818;  FUtdsrj, 
Holmes,  40  Me.  864. 

The  question  of  titte  to  piopertj  li  not  in- 
yolved. 

Bz  parte  Casey,  71  GaL  S69;  Rs  Owry,  9 
Hun,  821;  Re  KniM,  5  Dem.  871. 

The  sections  are  not  penal,  bat  romedU  in 
nature. 

Jahns  y.  IMting,  29  CaL  W!. 

The  sections  are  not  in  oonfliet  with  say 
constitutional  provision. 

Be  Strouse,  1  Sawy.  605;  Be  Header,  1  AMl 
(U.S.)  817. 

As  to  the  power  of  the  legislature  to  maks 
such  order  prima  facie  eyidence  of  theiiglitof 
the  administrator  to  the  properly,  or  e?eD  to 
provide  that  the  mere  bringing  of  an  action  bf 
the  administrator  to  recover  the  possesooa 
thereof,  shall  be  prima  fade  evidence  of  Us 
right  thereto,  there  can  be  no  doubt 

Cooley,  Const  Lim.  6th  ed.  451,  462;  H» 


pretatiOD  from  th&t  deolarioff  that  no  person  shall 
be  compelled  in  a  criminal  case  to  be  a  witness 
against  himself,  the  manifest  purpose  of  all  of  the 
provisions  being  to  prohibit  tbe  compelling  of 
testimony  of  a  self-oriminatinflr  kind,  und  that  the 
privilege  is  limited  to  criminal  matters. 

So,  in  Thurston  v.  Chirk  (Cal.)  40  Pac  Rep.  435 
(1896),  it  was  said  that  the  constitutional  provision 
that  no  one  shall  be  compelled  In  a  criminal  case  to 
be  a  witness  against  himself  applies  to  all  cases  in 
which  tbe  action  prosecuted  Is,  not  to  establish,  re- 
cover, or  redress  private  and  dvil  rights,  but  to 
try  to  punish  persons  charged  with  the  commission 
of  public  offenses. 

And  in  People  v.  Kelly,  12  Abb.  Pr.  150  (1861),  it 
was  said  that  tbe  constitutional  exemption  applies 
only  when  the  trial  or  matter  under  investigation 
Is  criminal,  and  tbe  statement  was  repeated  in  the 
decision  on  appeal  in  tbe  same  case,  24  N.  Y.  74 
(1861). 

And  in  People  v.  Sharp,  107  N.  7.  427  (1887),  and 
People  V.  Kelly,  24  N.  T.74  a861),  it  was  said  that 
If  a  witness  objects  to  a  question  on  tbe  ground 
that  an  answer  would  criminate  bimself,  be  must 
allege  in  substance  tbat  bis  answer,  if  repeated  as 
his  admission  on  his  own  trial,  would  tend  to  prove 
him  guilty  of  a  criminal  offense. 

People  V.  Kelly,nipra,  and  Peo  pie  v.  Sharp,  nipra, 
together  with  Higdon  v.  Heard,  and  Wllkins  v. 
Malone,  set  forth  in  ii^fro,  I.  b.  Application  to  pro- 
ceedings tor  penalties  and  forfeitures^  are  said,  in 
United  States  v.  James,  00  Fed.  Rep.  267, 26  L.  K.  A. 
418  aSM),  to  have  been  expressly  overruled  by 
Counselmao  v.  Hitchcock,  supra,  so  far  as  they  bold 
that  tbe  privilefre  is  confined  to  evidence  given  in  a 
criminal  prosecution.  See  also,  as  to  that  question, 
cases  set  forth  is  a  subsequent  portion  of  this  sub- 
division. 

In  Re  Niokell,  47  Kan.  734  (i8S2h  however,  it  was 
said  that  the  language  of  section  10  of  tbe  Kansas 
Bill  of  Rights,  that  no  person  shall  be  a  witness 
agaicst  himself,  is,  if  anything,  stronger  than  that 
of  the  Federal  Constitution,  and  does  not  limit  the 
rijfbt  to  criminal  cases. 

But  the  privilege  is  not  confined  to  evidence 
given  or  required  in  criminal  cases,  but  extends  to 
all  evidence  called  for  in  any  trial,  whether  civil  or 
criminal,  which  could  be  subsequently  used  against 
the  witness. 

This  was  direcUy  held  in  CuUen  v.  Com., 24  Gratt. 
624  (1878),  of  tbe  Virginia  constitutional  provision 
that  no  one  shaU  be  compelled  to  give  evidence 
against  himself. 
i:)L.  U.  A. 


And  in  WilUns  v.  Malone,  14  lod.  ]jB8aS60).itvM 
held  that  Ind.  Const,  art.  4.  S  14,  providhigthttoo 
person  in  any  criminal  prosecution  sbalt  beoon- 
pelled  to  testify  against  bimaelf,  extends  hterallr 
to  criminal  prosecutions  only,  and  not  to  ciTfl 
actions,  but  its  spirit  and  Intent  protect  a  penoi 
from  a  compulsory  disclosure  In  a  civil  salt  of 
facts  tending  to  criminate  him  whenever  faliiB- 
s  wer  could  be  given  in  evideaoe  against  him  ia  s 
subsequent  criminal  prosecution. 

And  in  Drake  y.  State,  75  Ga.  413  aSK).  Qa.  Ooost, 
art.  1,  8 1,  par.  6,  providing  that  no  person  shaU  Is 
compelled  to  give  testimony  tending  in  any  naimer 
to  criminate  himself,  was  held  to  mean  that  wheat 
person  is  sworn  as  a  witness  In  a  case  be  shall  art 
be  compelled  to  testify  to  facts  that  may  tsnd  to 
criminate  hinu 

So  in  Counselman  y.  Hitohcook,14Sn.  8.5Cr,  BL 
ed.  1110, 3  Inter8.Com.  Rep.  816  aaSU,  it  was  sUdtfait 
the  object  of  tbe  provision  of  tbe  Fifth  AmeDd- 
ment  to  the  Federal  Constitution,  that  no  penoa 
shall  be  compelled  in  a  criminal  caae  to  be  a  wttooi 
against  himself,  was  to  insure  tbat  a  pecaon  dioatf 
not  be  compelled  when  acting  as  a  witoess  in  107 
investigation  to  give  testimony  which  might  tend 
to  show  that  he  had  committed  a  crime.  Ite 
privilege  is  as  broad  as  tbe  mischief  against  vUck 
itseeks  to  guard. 

And  in  United  States  v.  James,  60  Fed.  Bt^ 
257,26  L.R.A.  418  a894).  It  is  said  tbat ''Siiioe  the 
Counselman  Case,  supra,  it  is  admitted  law  tbat 
every  person  is  protected  by  tbe  Fifth  Amendmeot 
against  self-disclosure  in  any  proceeding,  civil  or 
criminal,  of  such  of  bis  own  acts  as  would  sobjeet 
either  tbe  act  or  any  connected  act  to  thedsogen 
of  incrimination.** 

And  in  Emery's  Case,  107  Mass.  ITS.  9  Am.  Bep. 
22  (1871),  it  was  said  tbat  the  provision  of  tbe  Xii- 
sacbusetts  declaration  of  rights  tbat  no  subject 
shall  be  compelled  to  accuse  or  furnish  evideoce 
against  himself  extends  to  all  InvestigatioDsof  to 
inquisitorial  nature  Instituted  for  the  purposa  of 
discovering  crime  or  the  perpetrators  of  criine  tf 
putting  suspected  parties  upon  their  examinstioo 
in  respect  thereto  in  any  manner,  although  not  in 
the  course  of  any  pending  proeecution;  and  tbtt 
any  disclosure  which  would  be  capable  of  being 
used  against  tbe  person  making  It  as  a  oonfessioo 
of  crime,  or  an  admission  of  facts  tending  to  prore 
the  commission  of  an  offense  by  him,  in  any  pros- 
ecution then  pending,  or  tbat  might  be  broufbt 
against  him  therefor,  is  an  accusation  of  klmself 
within  tbe  meaning  thereof. 


IBOS.      Iatt  t.  Supkbiob  Ooubt  of  thb  Citt  asd  Ooxtbtt  of  Sab  Fbasoibooi 
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<MTd  Y.  Moot,  M  N.  Y.  2e2;  BtaU  y.  Cunning- 
ikam,  25  Conn.  196. 

Van  Fleet»  J.,  dellTered  the  opinion  of 
^be  court : 

Morris  Hoeflich  died  at  the  city  aod  county 
of  Ban  Francisco  in  May»  1891,  and  Solomon 
Soeflich  was  by  the  superior  court  of  said 
oity  and  county  appointed  administrator  of 

bis  estate.    Thereafter,  on  the day  of 

June,  1898,  the  administrator  filed  in  said 
superior  court  a  petition  in  the  matter  of  said 
^estate,  averring,  in  substance,  that  it  had 
<x>me  to  his  knowledge  that  said  deceased 
-was  at  and  prior  to  his  death  a  partner 
with  one  H.  M.  Leyy,  or  enffagea  with 
Baid  Levy  Jointly  in  a  large  number  of  trans- 
actions in  stocks  and  mines  in  California 
and  Nevada,  and  in  other  property,  *'the  ex- 
act nature  and  extent  of  which  transactions, 
and  of  the  real  aod  personal  estate  resulting 
therefrom,  can  be  ascertained  by  an  examina- 
tion of  the  said  H.  M.  Levy  and  other  wit- 


nesses under  oath,  and  by  the  production  and 
examination  of  books  of  account,  correspond- 
ence, checks,  deeds,  conyeyanoes,  bonds,  con- 
tracts, and  other  writings  and  documents  now 
in  the  exdusiye  possession  of  said  H.  M. 
Leyy  f  and  also  by  the  examination  of  other 
named  persons,  and  documents,  etc. ,  in  their 
possession.  The  petition  further  averred  that 
said  Levy  has  concealed,  conveyed  away,  and 
disposed  of  moneys  and  property  of  said  de- 
ceased, and  has  in  his  possession  and  within 
his  knowledge  deeds  and  other  documents 
and  writings  **  which  contain  evidences  of  and 
tend  to  disclose  the  right,  title,  interest,  and 
claim  of  said  deceased  to  real  and  personal 
property," — portions  of  such  property  being 
particularly  described  The  prayer  was  that 
said  Levy  be  cited  to  appear  before  said  court 
and  undergo  an  examination  under  oath,  to- 
gether with  such  witnesses  as  might  be  then 
produced,  touching  all  the  matters  set  forth 
petition,  **and  especially  touching 
ledge  of 


in  the  petition,   *^and 

his  possession  and  knowfedge 


any  ana 


8o.  in  Polndezter  y.  Davta,  6  Oratt.  481  a8G0),  it 
was  held  that  tbe  rule  that  a  party  to  not  bound  to 
answer  interrogatories  whioh  may  subject  him  to 
a  penalty  or  forfeiture  to  not  confined  to  cai 
t>roui;bt  for  the  purpose  of  enfordnff  a  penalty  or 
forfeiture,  but  extends  also  to  oaaee  In  which  the 
disooTery  would  expose  the  party  to  some  rabse- 
Quent  action  or  suit  tending  to  the  like  result 

And  in  JEz  porta  Clarke,  106  OaL  8S0  (1894),  an  in- 
flolTent  debtor  was  held  to  be  entitled  to  the  im< 
munity  of  OsL  Ooost.,  art  1.  •  18,  providing  that  no 
person  can  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself,  in  a  civil  proceeding  to 
examine  him  with  reference  to  property  which 
should  haye  heen  turned  over  to  the  assignee  and 
sUlesed  to  have  heen  disposed  of  by  him,  when  the 
facts  alleged,  if  true,  would  render  him  guilty  of 


8o  Pennsylvania  Act  of  January  U,  1879,  an^ 
tfaorislng  the  plaintiff  in  an  execution,  upon  filing 
mn  aflldavit  that  he  believes  the  defendant  owns 
property  which  he  fraudulently  conceals,  and  re- 
fuses to  apply  to  tbe  payment  of  hto  debts,  to  ex- 
amine him  on  oath  as  to  hto  property,  ooniliots 
with  the  Pennsylvania  constitutional  provision 
that  no  one  shall  be  obliged  to  give  evidence  which 
may  criminate  him,  as  its  design  to  to  compel  the 
debtor  to  reveal  that  which  to  made  a  misdemeanor 
by  the  Criminal  Act  of  1800.  Horstman  v.  Kauf- 
man, 07  Pa.  147, 89  Am.  Bep.  802  a881). 

And  champerty  to  an  indictable  offense  and  there- 
fore a  party  to  a  champertous  agreement,  whether 
a  party  to  the  suit  or  not,  cannot  be  compelled  as 
a  witness  to  make  disclosures  concerning  the  agree- 
ment which  would  tend  to  expose  him  to  punish- 
ment or  which  might  be  used  against  him  on  a 
prosecution  therefor.  Douglass  v.  Wood,  1  Swan, 
993  (1862). 

So  m  £mery^  Case,  supfti,  the  provision  of  the 
Massachusetts  declaration  of  rights  that  no  subject 
aball  be  compelled  to  accuse  or  furnish  evidence 
against  himself  was  held  to  apply  to  investigations 
ordered  and  conducted  by  the  legislature  or  either 
of  its  branches. 

tk.  AppNeoffoiis  to  proceedings  for  pendUilM  and 

At  common  law  no  person  oould  be  compelled  to 
testify  against  himseUE,  or  compelled  to  answer  any 
question  whioh  would  have  a  tendency  to  expoae 
him  to  a  penalty  or  forfeiture,  or  form  a  link  in  a 
chain  of  evidence  for  that  purpose  as  well  as  to 
criminate  him.  Higdon  v.  Heard,  14  Ga.  266  (1868); 
Benjamin  v.  Hathaway,  8  Oonn.  688  (1881).  { 
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And  a  court  of  chancery  will  not  compel  a  per- 
son to  discover  what  may  subject  him  to  a  penalty 
or  forfeiture  or  to  a  loss  in  the  nature  of  a  forfeit- 
ure. Northrop  v.  Hatch,  6  Oonn.  861  (1887);  Yan- 
derveerv.  Holcomb,17N.  J.  Bq.  91  (1864);  Higdon 
V.  Heard,  ntpnu 

Or  form  a  link  in  a  chain  of  evMenoe  for  that 
purpose.    Higdon  V.  Heard,  ni2>ra. 

So  the  common-law  doctrine  of  protection  against 
computoory  disclosures  which  will  tend  to  subject 
the  witness  to  a  penalty  or  forfeiture  to  also  asserted 
without  placing  it  upon  oonstitutional  grounds.  In 
State  V.  Talbott  78  Mo.  847  (1881);  Lister  v..Boker, 
0  Blackf.  489  (184$;  Polndexter  v.  Davis,  6  Gratt. 
481  a860). 

And  in  Johnson  v.  Donaldson,  18  Blatohf.  fBSft 
(1880),  it  was  held  that  the  defendant  in  an  action 
to  recover  penalties  and  for  the  forfeiture  of  plates 
for  the  violation  of  a  copyright  under  U.  S.  Ber. 
Stat.  6  4966,  cannot  be  oompelled  by  suhpwna  duces 
tecum  to  produce  his  books  of  account  and  plal-es 
to  be  used  in  evidence  against  him,  though  the 
statute  provides  that  no  discovery  or  evidence  ob- 
tained from  a  party  or  witness  by  means  of  a  Judi- 
cial proceeding  shall  be  used  against  him  in  any 
criminal  proceeding  for  tbe  enforcement  of  a  pen- 
alty or  forfeiture,  the  proceeding  in  which  it  was 
sought  being  itself  one  for  a  penalty  or  forfeiture. 

And  in  Be  Dickinson,  68  How.  Pr.  2960  (1879),  it  was 
held  that  a  county  treasurer  subpcenaed  before  a 
committee  of  the  board  of  supervisors  to  answer 
interrogatories  concerning  moneys  in  hto  bands, 
pursuant  to  New  York  Laws  of  1868,  chap.  190.  S  8, 
cannot  be  compelled  to  answer  iDorlminating 
questions,  though  it  to  provided  by  section  9  thereof 
that  such  testimony  shall  not  be  used  against  him 
in  the  trial  of  any  indictment  or  criminal  prosecu- 
tion, as  it  might  be  used  in  a  proceeding  for  hia 
removal  for  delinquency  under  the  Act  of  1877, 
which  to  not  a  criminal  proceeding  but  a  proceed- 
ing for  the  forfeiture  of  the  office. 

And  when  a  note  to  transferred  by  the  payee, 
and  an  action  to  brought  upon  it  by  the  holder 
against  the  maker,  and  the  payee  to  called  as  a  wit- 
ness by  the  maker  for  the  pupose  of  showing  that 
the  note  was  usurious,  he  to  privileged  from  an- 
swering questions  designed  to  show  the  considera- 
tion for  the  note  or  any  payment  thereon  to  him, 
as  under  the  statutes  making  the  taking  of  usury  a 
misdemeanor  and  imposing  a  penalty  therefor  the 
tendency  of  hto  answers  might  be  to  subject  blm  to 
the  penalty  or  an  Indictment  therefor.  Burns  v. 
Kempshall,  84  Wend.  860  (1840),  afBrmed,  Kempshall 
v.Bunis,4Him488(l8tt). 
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GALIVOlOnA  SUPBBMX  OOUBT. 


Jail, 


all  deeds,  conyeyancea,  bonds,  oontracta,  or 
other  writings,  which  contain  evidences  of 
or  tend  to  disclose  the  right,  title,  and  inter- 
est or  claim  of  the  decedent,  Morris  Hoeflich, 
to  any  real  or  personal  estate,  or  any  claim 
or  demand  wbatsoeyer ;"  and  that  said  Lcyy 
be  required  to  produce  all  said  deeds,  con- 
veyances, and  other  writing  books  of  ac- 
oount,  etc.,  for  inspection  and  examination. 
In  response  to  a  citation  issued  upon  said 
petition,  said  I^eyy  appeared  and  demurred, 
which  demurrer  being  oyerniled,  he  filed  a 
verified  answer  specifically  denying  all  the 
material  ayerments  of  the  petition ;  denied 
that  he  had  any  property  Id  which  the  de- 
ceased was  interested,  as  a  partner  or  other- 
wise, or  that  he  had  any  documents  or  writ- 
ings relating  to  any  such  property.  He  also 
filed  written  objections  to  any  further  pro- 
ceedings in  the  matter  of  said  examination ; 
but  the  demurrer  and  the  objections  were 
oyerruled,  and  a  day  was  set  by  the  court  for 
the  examination.    Thereupon  said  Leyy  filed 


his  petition  here,  setting  up  these  taetm,  upon 
which  he  makes  this  application  for  a  writ 
of  prohibition  directed  to  said  court,  and  the 
Honorable  J.  V.  Ck>ffey,  judge  thereof,  com- 
manding said  respondents  to'refrain  and  de- 
sist from  further  proceeding  with  said  oon- 
templated  examination.  An  alternative  writ 
was  issued,  in  response  to  which  lespondeBti 
haye  demurred  and  answered,  and  the  matler 
has  since  been  argued  and  submitted. 

The  proceedings  in  the  superior  court 
which  are  called  into  question  by  this  ap- 
plication for  prohibition  were  admittedly 
taken  under  and  In  pursuance  of  sectloas 
1459  and  1460  of  the  Code  of  Clyll  Proced- 
ure,  and  these  sections  are  as  follows : 

**  Section  1469.  If  an  executor,  adminis- 
trator, (V  other  person  Interested  in  the  es- 
tate of  a  decedent  complains  to  the  superior 
court,  or  a  judge  thereof,  <m  oath,  that  any 
person  is  suspected  to  haye  concealed,  em- 
bezzled, smuggled,  conyeyed  away,  or  dis- 
posed of  any  moneys,  goods,  or  diattels  of 


Bo  the  Minnesota  statatory  urovislon  that  a  wit- 
oeM  shall  not  be  required  to  answer  queetloDS 
which  will  have  a  tendency  to  eoouse  himself  of 
any  crime  or  misdemeaoor  or  expose  him  to  any 
penalty  or  forfeiture  is  but  a  declaration  of  the 
law  as  it  preylously  existed.  State  y.  Bilansky.  8 
Minn.  216  (1860). 

And  the  tame  doctrine  has  been  declared  npon 
ooDBtitutional  ffrounde  and  the  oonstltutfonal  pro- 
yision  held  to  apply  to  penalties  and  forfeitures. 

Thus,  in  Livingston  v.  Harris,  8  Paige,  684  (ISSS), 
It  was  held  to  be  inconsitteot  with  tbe  spirit  of  the 
oonstitution  to  compel  a  party  to  be  a  witness 
against  himself  in  a  case  when  the  effect  of  the  dis- 
closure  which  he  is  required  to  make  will  tend  to 
subject  him  to  a  penalty  or  forfeiture,  and  he  may, 
in  his  answer  in  a  proceeding  for  discoyery,  object 
to  such  matters. 

And  in  Boyd  y.  United  States,  116  U.  8.  SIS,  SS  Lb 
ed.  746  (1885),  and  Ck>unselman  y.  Hitchcock,  148  XT. 
8. 547, 85  L.  ed.  1110,  8  Inters.  Com.  Bep.  816  (1801), 
proceedings  for  penalties  and  forfeitures  were 
spoken  of  as  of  a  quasi  criminal  nature  within  the 
meaning  of  the  proyision  of  the  Federal  Constitu- 
tion. 

And  that  a  witness  is  priylleged  from  testifying, 
under  the  provision  of  the  New  York  constitution 
that  no  one  shall  be  compelled  in  a  criminal  case  to 
be  a  witness  against  himself,  to  matters  which  may 
subject  him  to  a  penalty  as  well  as  to  matters 
which  may  tend  to  criminate  him,  was  held  in 
Cloyes  y.  Thayer,  8  Hill,  664  a842). 

And  the  payee  in  a  promissory  note  which  has 
been  transferred  is  priylleged  thereunder  from  tes- 
tifying when  called  upon  in  an  action  brought  upon 
the  note  by  the  holder  against  tbe  maker  to  proye 
that  It  was  giyen  upon  a  usurious  consideration, 
though  the  note  was  made  prior  to  the  enactment 
of  the  New  York  Act  of  May  16. 1887,  making  the 
taking  of  usury  a  misdemeanor  and  imposing  a 
penalty  therefor.    Ibid. 

So  a  witness  or  party  called  as  a  witness  may  not 
only  object  to  testifying  to  tbe  main  fact  which 
would  subject  him  to  a  penalty  or  forfeiture,  but 
may  also  refuse  to  disclose  any  one  of  a  series  of 
facts  which  together  would  expose  him  to  such 
penalty  or  forfeiture.  Henry  y.  Bank  of  Salina,  1 
K.  Y.  88  (1847),  8  Denio,  608,  afflradng  Bank  of  Sa- 
lina y.  Henry,  2  Denio,  ]£6. 

Thus,  a  witness  who  is  tbe  debtor  of  a  bank  is 
privileged,  under  the  provision  of  the  New  York 
constitution,  against  being  compelled  in  a  criminal 
case  to  be  a  witness  against  himself,  from  answer- 
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ing  questions  proponnded  to  him,  any  of  which 
would  have  formed  a  link  in  a  chain  of  eyMeooa 
tending  to  show  that  he  had  disooonted  tbe  note 
upon  which  the  action  was  brought,  in  ylolatMn 
oflN.Y.Bey.  Stat.,  606,  •  28,  oonoeminff  the  dis- 
counting of  notes  by  offloets  of  oorporatiODs,  im- 
posing as  a  penalty  therefor  tbe  forfettore  of  tte 
debt  and  twice  its  amount.   IMd. 

And  tbe  New  York  Act  of  1887,  antborislnff  tbe 
calling  an  officer  of  a  corporation  to  pcove  osoiy 
in  the  discount  of  a  note,  and  ezousinff  bim  trtm 
criminal  prosecution  therefor,  does  not  depriye 
such  witness  of  his  oonstitutionai  exemptloai  from 
being  oompeUed  in  a  criminal  case  to  be  a  wttnem 
against  himself,  when  under  the  law  he  nafght  bo 
subjected  to  a  penalty  or  forfeiture  therefor  dis- 
tinct and  separate  from  the  question  of  iMoiy. 
JhCd. 

But  the  oifense  created  by  the  proyiaioiie  of  that 
act  making  the  taking  of  usury  a  misdemeanor  Is 
not  consummated  until  the  nsny  Is  aotosdly  re- 
ceived  and  a  mere  agreement  to  reoelye  la  6om 
not  render  the  party  Indictable  and  does  noc  httor 
him  within  the  protection  of  the  eonadtotSooal 
proyiston.  Heniy  y.  Bank  of  Salina,  ft  Hill.  OB 
a848). 

So  the  defendants  in  a  bUl  in  equity  fOr  adlaooy- 
ery  are  not  bound  to  disclose  any  matten  in  their 
answer  which  will  expose  them  to  penattlea,  and 
the  provisions  of  New  Hampshire  Act  of  July  6. 
1807,  requiring  suoh  discovery,  is  in  oonHlot  with 
the  provision  of  the  constitution  of  that  state  that 
no  person  shall  be  compelled  to  aocnae  himself  of 
crime  or  furnish  evidence  against  himselC.  Currier 
y.  Ooncord  B.  Oorp.  48  N.  H.  881  (1800). 

And  when  a  charge  of  miscondnot  Is  made  against 
an  officer,  whether  amounting  to  an  indlotable  of- 
fense, or  only  to  his  discredit  as  sueh  officer,  which 
might  furnish  grounds  f<»r  his  removal  or  impeach- 
ment, he  is  protected  by  the  6th  Amendment  of  the 
Federal  Oonstitution  against  being  compelled  to  be 
a  witness  sgainst  himself  .  United  States  y.OblUns. 
1  Woods,  C.  C.  480  (1878). 

See  also,  as  to  disolosurss  which  might  be  used  In 
proceedings  for  removal  of  an  officer.  Be  Dickin- 
son, 68  How.  Pr.  200  (1870),  set  forth,  tuprtK 

And  in  TrammeU  v.  Thomas,  1  Harr.  ft  McH.  2BI 
(1767),  it  was  held  neither  the  sheriff  nor  hia  depu- 
ties can  be  compelled  to  give  evidenoe  tending  to 
show  that  they  had  not  given  notice  of  an  ezeoo- 
tion  served  by  them  in  accordance  wltb  the  return 
thereof  made  by  them.  But  the  decision  was  not 
placed  on  constitutional  groonda 
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the  deoedeat,  or  has  in  his  possession  or 
Knowledge  any  deeds,  conveyances,  bonds, 
contracts,  or' other  writings,  which  contain 
evidences  of  or  tend  to  disclose  the  right, 
title,  interest,  or  claim  of  the  decedent  to 
&ny  real  or  personal  estate*  or  any  claim  or 
demand,  or  any  lost  will,  the  said  court  or 
judge  may  cite  such  person  to  appear  before 
such  court,  and  may  examine  him  on  oath 
upon  the  matter  of  such  complaint.  If  such 
person  is  not  in  the  county  where  the  dece- 
dent dies,  or  where  letters  have  been  granted, 
lie  may  be  cited  and  examined  either  before 
the  superior  court  of  the  county  where  he  is 
round,  or  before  the  superior  court  of  the 
county  where  the  decedent  dies,  or  where  let- 
ters have  been  granted.  But  if,  in  the  latter 
csase,  he  appears  ahd  is  found  innocent,  his 
necessary  expenses  must  be  allowed  him  out 
of  the  estate. 

''Section  1480.  If  the  person  so  cited  re- 
fuses to  appear  and  submit  to  an  examina- 
tion,  or  to  answer  such   interrogatories  as 


I  may  be  put  to  him  touching  the  matters  of 
(the  complaint,  the  court  may,  by  warrant 
for  that  purpose,  commit  him  to  the  county 
lail,  there  to  remain  in  close  custody  until 
he  submits  to  the  order  of  the  court,  or  is 
discharged  according  to  law.  If,  upon  such 
examination,  it  appears  that  he  has  concealed, 
embezzled,  smuggled,  conveyed  away,  or  dis- 
posed of  any  moneys,  goods,  or  chattels  of 
the  decedent,  or  that  he  has  in  his  posses- 
sion or  knowledge  any  deeds,  conveyances, 
bonds,  contracts,  or  other  writings  contain- 
ing evidences  of  or  tending  to  disclose  the 
right,  title,  interest,  or  claim  of  the  dece- 
dent to  any  real  or  personal  estate,  claim, 
or  demand,  or  any  lost  will  of  the  decedent, 
the  court  may  make  an  order  requiring  sudi 
person  to  disclose  his  knowledge  thereof  to 
the  executor  or  administrator,  and  may  com- 
mit him  to  the  county  Jail,  there  to  remain 
until  the  order  is  complied  with,  or  he  is 
discharged  according  to  law;  and  all  such 
interrogatories  and  answers  must  be  in  writ- 


And  In  WilllaiDS  v.  Lowndes,  1  HaJU  679  n889>,  the 
question  whether  a  deputy  who  makes  a  levy  can 
toe  compelled  to  testify  as  to  the  Identity  of  the  ex- 
ecution in  an  action  airainBt  the  sheriff  for  a  false 
return  was  raised  but  not  decided. 

The  Indiana  constltational  provision  that  no 
person  in  any  criminal  prosecution  shall  be  com- 
pelled to  testify  against  himself,  however,  has  been 
held  to  apply  to  criminal  prosecutloDS  only,  and 
not  to  extend  to  mere  penalties  and  forfeitures. 
Wilkins  v.  lialone,  U  Ind.  168  (1800). 

o.  OmeraH  doetrlne  a»  to  eoidenoe  agakut  ons^s  Milf* 

This  subdivision  is  made  up  principally.  If  not  en- 
tirely, from  cases  decided  upon  general  principles 
of  evidence  without  reference  to  constltational 
provisions  against  self -accusation  and  wbich  mig-bt 
therefore  be  reirarded  as  not  strictly  within  the 
scope  of  the  note.  But  In  view  of  the  universal 
holdinflr  that  the  constitutional  provisions  apply 
only  when  the  evidence  sought  would  tend  to  sub- 
ject the  witness  to  a  criminal  prosecution  or  a  pen- 
alty or  forfeiture,  they  have  been  included  with 
the  desiffn  of  showing  the  limits  of  the  constlta- 
tional rule  and  what  rules  govern  in  dvil  cases. 

By  these  cases  the  general  doctrine  is  established 
toy  a  preponderance  of  authority  that  the  privilege 
of  a  witness  to  refuse  to  answer  pertinent  questions 
extends  only  to  those  the  answers  to  which  might 
criminate  him  or  expose  him  to  punlshmenti  Ex 
parte  Boscowlts,  M  Ala.  408  (1867):  Calhoun  v. 
Thompson,  66  Ala.  IM,  28  Am.  Eep.  754  (187B);  Ball 
▼.  State,  40  Ala.  e06  (1867);  Jones  v.  Lanier.  8  Dev. L. 
480  (1880);  Baird  v.  Ooobran.  4  Berg,  ft  R.  807  0618); 
Re  Doran,  8  Pars.  Bel.  Bq.  Gas.  467  (1846);  Robinson 
▼.  NeaU  6  T.  B.  Mon.  818  att7);  Miller  v.  Creyon,  8 
Brev.  106  (1806);  Zollicofferv.  Tumey.  6Yenr.  287 
0884);  Lowney  v.  Ferham,  20  Me.  286  (ISU);  Stewart 
▼.  Turner,  8  Bdw.  Ch.  468  (1841);  Byass  v.  Sullivan, 
21  How.  Pr.  60  (1800);  Byass  v.  Smith,  4  Bosw.  6T8 
0800). 

Or  subject  him  to  a  penalty  or  forfeitnre.  Balrd 
▼.  Oochrao  and  Be  Doran,  mtpra;  Henry  v.  Bank  of 
Salina,  1  N.  T.  88  (1847);  Be  Kip,  1  Paige,  601  (1828); 
Jones  V.  Lanier  and  Lowney  v.  Perham,  supra. 

Or  something  In  the  nature  of  a  forfeiture  of  hts 
estate  or  Intecest.  Henry  y.  Bank  of  Salina  and  Bs 
Kip,  tuprtL 

And  that  a  witness  may  be  compelled  to  ^ve  tes- 
Umoay  pertinent  to  the  issue  which  may  tend  to 
subject  him  to  a  pecuniary  loss.  Alexander  v. 
Knox,  7  Ala.  608  (1846);  Lowney  v.  Perham,  20  Me^ 
886  a841);  Hays  v.  Richardson,  1  Oil!  ft  J.  806  QBOi; 
Ward  V.  Sharp,  1ft  Ti.  116  (1819. 
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Or  a  civil  liability.  Be  Strouse,  1  Sawy.  606  (1871); 
Be  Danforth.  1  Pa.  L.  J.  81  (1870);  Nayior  v.  Semmes, 
4  Olll  ft  J.  278  (1882):  Judge  of  Probate  v.  Green,  1 
How.  (Miss.)  146  (1884);  HempblU  v.  MoBride,  IS 
SmedesftM.680a848). 

Or  which  wlU  establish  or  tend  to  establish  that 
he  owes  a  debt  recoverable  In  a  dvfl  action.  ZoDl^ 
coffer  V.  Tumey,  6  Yerg.  287  (1884):  Henry  v.  Bank 
of  SaUna.  1  N.  Y.  88  (1847);  Burnett  v.  Phalon,  U 
Abb.  Pr.  167, 10  How.  Pr.  680  (1860);  Stewart  v.  Tur- 
ner, 8  Bdw.  Oh.  466  (1841):  Hays  v.  fiiohavdson, 
supra;  Oopp  v.  (Tpham,  8  N.  H.  168  (18BI). 

Or  is  otherwise  subject  to  a  dvll  sult^  Henry 
V.  Bank  of  Salina,  Stewart  v.  Turner,  Burnett  v. 
Pbalon,  and  Jones  v.  Lanier,  Mipra,-Tuiey  v.  Kemp, 
4  Harr.  ft  J.  848, 7  Am.  Dea  678  (1818);  Alexander  v. 
Knox,  7  Ala.  603  (1845);  Gorham  v.  Carroll,  8  Utt. 
(Ky.)  221  a823);  Oom.  v.  Thurston,  7  J.  J.  Marsh.  68 
(1881);  Planters*  Bank  v.  George,  6  Mart.  (Laj  600, 18 
Am.  Dec.  487  (1818);  Oopp  v.  Upham*  tnpra. 

Or  which  may  be  used  siralnst  htm  In  a  olvllsolti 
Be  Ktp.  1  Paige.  601  (1828). 

And  be  cannot  be  excused  on  the  ground  that  the 
verdict  may  be  used  as  evidence  against  him  In 
some  other  dvll  proceeding  then  pendinir  or  whloh 
might  thereafter  be  instituted.  Hays  v.  Biohard- 
son,lGlllftJ.866(1828). 

Or  because  his  testimony  ml^htlnjurioosly  affect 
his  own  interests.  Miller  ▼.  Creyon,  8  Brev.  108 
(1806);  Robinson  ▼.  Neal,  6  T.  &  Mon.  818  (1887); 
Balrd  V.  Cochran,  4  Serg.  ft  R.  807  (1818);  Stevens  v. 
Whitcomb*  16  Yt.  121  (1844);  Stoddert  v.  Manning,  8 
Harr.  ft  O.  147  (1828);  French  v.  Price.  84  Pick.  IB 
(1838);  Com.  v.  WlUard,  28  Pick.  476  (1888);  Harper  v. 
Burrow,  6  Ired.  L.  80  (1846). 

A  witness  who  is  not  a  party  is  not  prtvUeged, 
and  cannot  be  excused  from  testifying  upon  the 
ground  that  he  has  an  interest  in  the  matter  in  con- 
troversy which  be  may  be  In  danger  of  prejudicing 
by  his  testimony.  Robinson  v.  NeaU  mipra;  Black 
V.  Crouch,  8  Lltt.  iKj,)  220  (1828);  Oonover  v.  Bell,  6 
T.  B.  Mon.  167  (1887i. 

No  interest  short  of  being  the  real  party  wHl  ex- 
cuse him  from  giving  testimony.  Stevens  v.  Whit- 
comb,  16  Vt.  181  (1844). 

Thus,  the  plaintiff  in  an  action  for  seduction  may 
be  compelled  to  testify  as  to  alleged  previous  acts 
of  uffichastlty  with  others,  where  fornication  is  not 
punishable  except  civilly.  Love  v.  Masoner,  6  Baxt. 
24, 82  Am.  Bep.  688  (1878). 

And  the  plaintiff,  in  an  action  for  debauching  and 
enticing  away  bis  wife,  may  be  compelled  to  testtft 
on  examination  as  a  witoess  before  trial  with  refer- 
ence to  allegations  In  the  answer  that  the  wife  was 
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ing  signed  by  the  party  examined,  and  filed 
in  the  court.  The  order  for  such  disclosure 
made  upon  such  examination  shall  be  prima 
facie  evidence  of  the  right  of  the  executor  or 
administrator  to  such  property  in  any  ac- 
tion broujcht  for  the  recovery  thereof;  and 
any  judgment  recovered  therein  must  be  for 
double  ue  value  of  the  property  as  assessed 
by  the  court  or  Jury,  or  for  return  of  the 
property  and  damages  in  addition  thereto, 
equal  to  the  value  or  such  property.  In  ad- 
dition to  the  examination  of  the  party,  wit- 
nesses may  be  produced  and  examined  on  ei- 
ther side.** 

Petitioner  contends  that  these  provisions 
of  the  code  are  unconstitutional  and  void, 
and  that  the  proceeding  in  the  superior  court 
is.  therefore,  without  warrant  of  law.  His 
position  is  that  they  are  obnoxious  to  several 
leatures  of  the  constitution  of  the  state,  and 
more  particularly  to  section  8  of  article  1» 
which  provides  that**  no  person  shall    .     .     . 


be  compelled  in  any  criminal  case  to  be  i 
witness  against  himself ;"  and  to  section  19 
of  the  same  article,  whidi  provides  that  "the 
right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers,  and  ^ects,  against  un- 
reasonable seizures  and  searches,  shall  not 
be  violated."  These  two  proTisions  of  the 
constitution  are  of  well-understood  signifi- 
cance ;  they  involve  like  principles,  and,  ii 
considering  the  objection  made,  may  be  le- 
garded  as  one.  The  argument  of  petitioner  is 
tnat  the  sections  of  the  code  referred  toare  dis- 
tinctly penal  in  character,  and  contemplate  i 
proceeding  which  is  in  its  essential  nature 
criminal,  within  the  meaning  of  the  above 
provisions  of  the  constitution  ;  that,  being  a 
criminal  proceeding,  petitioner  is  protected 
by  the  constitution  from  being  compelled  to 
testify  against  himself,  or  submit  his  boob 
and  papers  in  evidence. 

There  is  no  question  that,  if  petitioner'! 
premises  are  correct,  his  concluBlon  follows 


oompelled  to  leave  him  by  reason  of  his  cruel  and 
InbumaD  treatment  and  Immoral  conduct  In  bring- 
ing a  lewd  woman  Into  his  home  for  immoral  pur- 
poses.   Taylor  v.  Jennings,  7  Kobt.  581  (1867). 

And  a  railway  conductor,  charged  with  receiving 
money  for  fares  of  paasengers  for  which  he  has  not 
accounted,  may  be  required  to  state  the  condition 
of  his  property  at  the  comraeDoement  and  close  of 
his  service,  to  be  weighed  with  the  other  evidence 
in  the  case,  unless  the  court  can  see  that  it  would 
furnish  a  linic  in  a  chain  of  drcumstanoee  tending 
to  accuse  him  of  crime.  State  v.  Earmer«  45  N.  H. 
200  (1865). 

And  one  who  purchased  intoxicating  liqaor  may 
be  required  to  testify  thereto  on  an  indictment  for 
the  illegal  sale  thereof  when  tbe  buying  ^  not  made 
a  criminal  act.  Oom.  v.  Kimball,  Zi  Pick.  866  (1887); 
Com.  T.  Willard,  22  Pick.  477  a888);  State  v.  Band,  51 
N.  H.  861, 12  Am.  Rep.  127  (1871). 

Nor  can  a  witness  refuse  to  give  testimony 
against  the  defendant  Id  an  action  because  tbe  de- 
fendant is  his  debtor,  and  bis  testimony  by  estab- 
lishing the  piaintilTs  claim  would  diminish  the 
funds  out  of  which  his  claim  might  be  satisfied. 
United  States  v.  Grundy,  7  U.  &  8  Cranch,  8IB,  2  L. 
ed.  461  a806). 

So,  one  of  several  coheirs  of  lands  descended 
from  an  Intestate  may  be  called  as  a  witness  by  the 
defendant  in  an  action  brought  for  the  recovery 
thereof,  and  required  to  testify  against  the  other 
coheirs  where  he  is  not  a  party  to  tbe  suit.  Nass  v. 
Vanswearingen,  7  Serg.  &  R.  102  (1821). 

And  a  person  called  as  a  witness  for  the  plaintiff 
cannot  refuse  to  testify  upon  the  ground  that  he 
will  be  required  to  disclose  facts  which  will  show 
that  he  was  a  partner  in  the  transaction  out  of 
which  the  cause  of  action  arose,  and  that  he  is 
equally  liable  with  the  defendant  to  tbe  plaintiff. 
Zollicoffer  v.  Tumey,  6  Yerg.  297  (1^. 

And  an  attorney  employed  by  parties  served,  who 
entered  an  appearance  for  all  tbe  defendants  in- 
cluding parties  not  served,  is  a  competent  witness 
In  a  subsequent  action  for  contribution  brought 
by  those  served  against  those  not  served,  and  the 
fact  that  his  evidence  may  disclose  matter  which 
will  support  a  civil  action  against  him  is  no  excuse 
for  not  testifying.    Cox  v.  Hill,  8  Ohio,  412  (1828). 

And  the  payees  in  several  notes  given  by  an 
agent  for  the  purchase  of  goods  for  the  purposes 
of  a  voyage  are  competent  witnesses,  and  may  be 
compelled  to  testify  in  an  action  brought  by  one 
of  the  vendors  for  the  use  of  himself  and  other 
vendors,  against  the  persons  interested  in  the  voy- 
age, in  behalf  of  the  defendants,  as  to  whether  or 
^  L.  R  A. 


not  the  vendors  bad  knowledge  that  other  penom 
besides  the  agent  were  interested  tn  the  purcfaoc 
French  v.  Price,  24  Pick.  18  (1838). 

So  a  witness  in  a  bankruptcy  proceeding  may  lie 
compelled  to  answer  a  question  in  tbe  regular  hoe 
of  the  investigation  concerning  tranaactloDS  wldi 
the  bankrupt,  though  the  examination  may  es- 
tablish a  liability  on  hfs  part  to  the  bankrupts  es- 
tate.  itoStuyvesantBank,6Beii.88(1873). 

And  a  witness  who  Is  asBlgnee  of  certain  daimi 
due  from  the  bankmpt  cannot  refuse  to  testify 
before  the  register  in  the  bankruptor  prooeediof 
on  the  ground  that  the  consideration  did  not  coim 
from  tbe  bankrupt  or  his  estate,  and  that  to  an- 
swer would  be  revealing  his  private  busfaiess  to  UH 
prejudioe  In  another  case.  Be  Traak.  7  Beo.  OD 
a878). 

And  the  wife  of  a  bankrupt,  summoned  as  a  vtt- 
nesa  in  a  bankruptcy  proceeding,  may  be  required 
to  produce  a  letter  from  her  half-brother  accom- 
panying a  gift  of  money  with  which  a  house  ooa- 
tracted  for  by  her  husband  was  In  part  paid  fot 
Be  Scbonberg,  7  Ben.  211  (1874). 

Neither  can  a  witness  be  excused  from  testifjlns 
against  a  sheriff,  on  a  motion  against  him,  on  tbe 
ground  that  he  is  one  of  his  sureties,  where  he  ii 
not  a  party  on  the  record.  Cku«y  v.  Frost,  5  Ah. 
686(1848). 

Nor  can  the  security  of  a  defftnlttng  sheriff  Into 
whose  bands  the  shertiTs  books  have  fallea  with- 
hold them,  on  a  bill  fOr  a  discovery,  upon  tlie 
ground  that  the  disclosure  might  subject  him  to 
suits,  but  will  be  oompeUed  to  produce  theai. 
Hawkins  v.  Sumter,  4  Desauss.  Bq.  lOB  (1810). 

And  a  security  on  the  bond  of  a  deceased  insolr- 
ent  sheriff,  who  has  obtained  possession  of  the 
sheriffs  books,  may  be  compelled  to  produce  tbem 
in  evidence  by  nibpana  duces  tecum  in  an  actioQ 
between  third  persons,  though  he  is  apprebens/ve 
of  danger  to  himself  from  their  disclasure.  iMd. 

So  a  stockholder  in  a  bank  may  be  compelled  to 
testify  in  behalf  of  the  plaintiff  in  an  actioo 
against  the  bank,  though  his  evidenoe  may  injuri- 
ously affect  his  interests  as  such  sto<^older. 
Dictum  in  City  Bank  v.  Bateman,  7  Harr.  *  J.  IM 

And  a  witness,  who  is  an  officer  of  a  oorpoxatioo. 
cannot  refuse  to  furnish  documentary  evidence  hi 
a  judicial  proceeding,  on  tbe  ground  that  It  miKht 
criminate  the  corporation  under  tbe  intentate 
commerce  law,  as  corporations  are  not  Kahl^ 
criminally  or  exposed  to  penalties  or  forfettusi 
thereunder,  fia  Feasiey.  44  Fed.  Bepu  271, 8  InteA 
Oom.  Bep.  833  (1800> 
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neceflsarily.  But  his  oonstraction  of  the  pro- 
viBiom  Id  questioD  cannot  be  sustained. 
These  provinons  have  reoeived  a  construc- 
tion at  the  hands  of  this  court  directly  at 
▼arianoe  with  that  put  upon  them  by  peti- 
tioner. Sections  145&-1461  of  the  Oode  of 
Civil  Procedure  were,  prior  to  the  adoption 
of  the  codes,  a  part  of  the  old  Probate  Act, 
as  sections  116-119 ;  they  are  a  part  of  the 
flame  article,  and  relate  to  the  same  subject, 
vhich  is  expressed  in  the  title*as  ''Embezzle- 
ment and  surrender  of  property  of  the  estate.  * 
In  the  case  of  Jahru  y.  bolting,  29  Cal.  607, 
this  court  had  occasion  to  construe  section  116 
of  the  Probate  Act  (now  section  14«58,  Code 
Civ.  ProcO  upon  the  very  feature  now  in- 
volved. That  was  an  action  by  an  adminis- 
trator to  recover  property  belonging  to  the 
estate  of  his  decedent,  which  he  alleged  had 
been  embezzled  by  defendant  and  converted 
to  his  own  use.  The  lower  court  held  that 
the  action  was  brousrht  under  section  116  of 


the  Probate  Act,  which  alone  gave  plaintiff 
a  remedy  for  the  wrong ;  that  the  statute  was 
penal  in  its  nature,  and  that  the  plaintiff 
was  bound  to  prove  the  embezzlement  as  al- 
leged, or  fail  in  his  action.  Judsment  hav- 
ing gone  against  him,  the  plaintiff  appealed, 
and  in  disposing  of  that  question  the  court 
said :  ''The  position  that  section  116  affords 
the  exclusive  remedy  fur  embezzling  and 
alienating  the  effects  of  the  deceased,  inter- 
mediate the  death  of  the  deceased  and  the 
grant  of  administration,  cannot  be  main- 
tained, unless  that  section  can  be  held  to  be 
a  penal  statute.  .  .  .  The  distinctions 
between  penal  and  remedial  statutes  are  not 
always  clearly  marked,  nor  are  the  authori- 
ties quite  harmonious  where  statutes  very 
similar  in  their  purpose  and  general  terms 
have  been  under  review.  A  penal  statute  is 
one  that  imposes  a  penalty  or  creates  a  for- 
feitpre  as  the  punishment  for  the  neglect  of 
some  duty,  or  the  commission  of  some  wrong, 


And  the  plalntilT  in  an  action  for  breach  of  cov- 
enant of  warranty  of  title  to  land,  the  breach  con- 
flistiiig  of  the  takln^r  of  the  timber  therefrom,  who 
lias  teetlfled  in  bis  own  behalf  that  without  the  tim- 
t>er  it  was  worth  but  10  cents  per  acre,  may  be 
asked  on  crofs-ezamination  if  he  has  not  been  of- 
fered $1  per  acre  for  it,  as  tending  to  show  the  bias 
of  the  witnesi.    Clark  v.  Zeigler,  86  Ala.  164  (1887). 

And  hi  Bafirlaodv.Wickware,4J.  J.  Marsh.  680 
(1880),  which  was  an  action  against  a  sherilT  for  an 
aUegred  illegal  seixure,  a  person  who  had  previously 
warranted  the  title  of  the  property  seized  was  held 
to  be  compellable  to  testify,  but  the  decision  was 
placed  upon  the  ground  that  he  would  not  be  lia- 
ble on  his  warranty. 

The  refusal  of  the  court  below,  however,  to  com- 
pel a  witness  to  answer,  who  refuses  on  theirround 
that  it  might  subject  him  to  a  civil  liability,  is  not 
a  ground  for  reyeraal  on  appeal,  where  the  answer 
would  have  been  irrelevant  or  inadmisBible.  Nay- 
lor  V.  Seemes,  4  Gill  &  J.  S78  (1888). 

And  even  if  a  witness  is  to  be  regarded  as  priv- 
ilejred  from  answering  questions  against  his  inter- 
est, ibe  privilege  would  extend  only  to  refusing 
to  answer  particular  questions,  and  would  not  Jus- 
tify a  ref  upal  to  testify  at  all.  Judge  of  Probate  v. 
Oreen,  1  How.  (Miss.)  140  a88i):  Hemphill  v.  Mo- 
Bride,  IX  Smedes  ft  M.  620  (1849). 

d.  27)e  contrary  doetrfiM. 

The  contrary  doctrine,  that  a  witness  cannot  be 
compelled  to  testify  against  his  own  biteresta,  has 
been  adopted,  and  seems  to  remain  the  rule  of  con- 
duct in  Connecticut. 

This  was  held  in  8torrs  v.  Wetmore,  Kirby  (Conn.) 
208  (1787);  Starr  v.  Tracey,  2  Root,  SSS6  (1787):  and  Ben- 
jamin  v.  Hathaway,  8  Conn.  628  (1821). 

And  in  Benjamin  v.  Hathaway,  supra,  it  was  held 
that  a  sheriff  cannot  be  compelled  to  give  evidence 
for  the  purpose  of  falsifying  his  return,  the  sheriff 
being  liable  by  statute  for  a  false  return,  the  court 
saying  that  in  its  opinion  the  result  would  be  the 
flame  if  the  effect  of  the  testimouy  were  merely  to 
•abject  the  witness  in  debt. 

And  in  Treat  v.  Browning,  4  Oonn.  408, 10  Am. 
Dec  166  (1882),  holding  a  certificate  of  the  good 
character  of  another,  given  several  years  before 
by  a  witness  who  testiiled  on  the  trial  that  his  char- 
acter was  below  the  common  level,  was  admissible 
In  evidence,  the  conrt  said  that  if  there  had  t>een 
any  inconsistenoy  between  the  certificate  and  the 
evidence  the  witness  should  have  claimed  his  priv- 
Mege  of  exemption  from  testifying  in  dlsparage- 
ment  of  himself,  but  that  the  evidence  was  not 
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subject  to  objection  by  the  partly  seeking  to  ImF 
peach  such  person^s  character. 

But  a  witness  is  not  privileged  from  testifying 
where  he  voluntarily  acquired  an  interest  after  the 
interest  of  the  party  in  his  testimony  was  acquired; 
but  he  cannot  be  compelled  to  divulge  matters 
coming  to  his  knowledge  after  be  became  inter- 
ested.   Simons  v.  Payne,  2  Boot,  406  (1796). 

And  one  who  executes  a  promissory  note  in  behalf 
of  another,  and  afterwards  gives  bond  conditioned 
that  his  principal  will  prosecate  an  appeal  from  a 
Judgment  on  the  note,  cannot  refuse  to  testify  in 
behalf  of  the  payee  of  the  note  as  to  its  execution 
on  the  ground  that  it  would  be  against  his  interest, 
as  he  voluntarily  assumed  that  Interest  after  the 
payee  acquired  an  interest  in  his  testimony,  and 
did  not  acquire  it  in  the  common  coarse  of  business 
for  his  own  profit.  Phelps  v.  Riley,  8  Oonn.  266 
a820). 

So  there  are  also  a  number  of  cases  from  other 
states  and  Jurisdictions,  mostly  of  an  early  date, 
holding,  either  directly  or  by  implication,  substao- 
tlally  the  same  rule  as  the  Oonnectiout  cases.  But 
though  not  expressly  mentioned,  it  would  seem 
that  all,  or  nearly  all,  of  them  must  be  regarded  as 
overruled  by  subsequent  inconsistent  decisions. 

Thus,  in  Bank  of  United  States  v.  Washington,  t 
Cranch,  a  C.  286  (1828),  It  was  held  that  a  book- 
keeper of  a  bank  cannot  be  compelled  to  answer  a 
question,  in  an  action  by  the  bank  for  an  overdraft 
paid  by  mistake,  the  answer  to  which  If  given 
might  render  him  liable  for  the  loss. 

And  in  Be  HIU,  6  Ot.OL  88  (1910),  tt  was  held  that 
a  witness  should  not  be  required  to  answer  a  ques- 
tion which  in  his  opinion  relates  to  another  salt  In 
which  he  is  claimant,  and  not  to  the  suit  on  trial, 
unless  assurance  is  given  to  the  court  that  it  is  in- 
tended to  elicit  testimony  relevant  to  the  issue. 

But  see  United  States  v.  Orundy,  Be  Stuy vesant 
Bank,  Be  Trask,  and  Re  Schonberg,  set  forth  si^ 
pra  in  the  preceding  subdivision. 

So  in  Appleton  v.  Boyd,  7  Mass.  181  (1810),  the 
ooort  refused  to  sustain  an  objection  to  the  refusal 
of  the  court  below  to  compel  a  person  who  was  in- 
terested in  the  event  of  the  suit  to  testify  therein 
against  his  interests. 

Bat  see  Massachusetts  cases  set  forth  mtpra  in 
the  preceding  subdivision. 

So  in  Beirs  Case,  1  Browne  (Fa.)  876  (1811),  it  was 
held  that  a  witness  should  not  be  compelled  to 
answer  a  question  which  might  affect  him  civilly, 
as  well  as  those  which  might  tend  to  criminate  him. 

And  in  Long  v.  BaUie,  4  Serg.  ft  R.  282  (1818),  it 
was  held  that  a  witness  cannot  be  excused  from 
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the  groand  of  forfeiture  as  declared  in  the 
12th  section  of  the  Act  of  1874,  on  which  the 
Information  is  based,  consists  of  certain  acts 
of  fraud  committed  airainst  the  public  reve- 
nue in  relation  to  imported  merchandise, 
whioh  are  made  criminal  by  the  statute,  and 
it  is  declared  that  the  offender  shall  be  fined, 
not  exceeding  $5,000  nor  less  than  $50,  or  be 
imprisoned  not  exceeding  two  years,  or  both ; 
ana,  in  addition  to  such  fine  such  merchan- 
dise shall  be  forfeited.  These  are  the  penal- 
ties affixed  to  the  criminal  acts,  the  forfeiture 
sought  by  this  suit  being  one  of  them.  If 
an  indictment  had  been  presented  against  the 
claimants,  upon  conviction  the  forfeiture  of 
the  goods  could  have  been  included  in  the 
judgment.  If  the  government  prosecutor 
elects  to  waive  an  indictment,  and  to  file  a 
civil  information  against  the  claimants— that 
is,  civil  in  form— can  he  by  this  device  take 
from  the  proceeding  its  criminal  aspect  and 
deprive  the  claimants  of  their  immunities 
as  citizens,  and  extort  from  them  a  produc- 
tion of  their  private  papers,  or,  as  an  alter- 
native, a  confession  of  guilt?  This  cannot 
be.  The  information,  though  technically  a 
civil  proceeding,  is  in  substance  and  effect 
a  criminal  one.  .  .  .  As,  therefpre,  suits 
for  penalties  and  forfeitures  incurred  by  the 
commission  of  offenses  against  the  law  are 
of  this  quasi -criminal  nature,  we  think  that 
they  are  within  the  reason  of  criminal  pro- 


ceedings for  all  the  purposes  of  the  Fourth 
Amendment  of  the  Constitution,  and  of  ihat 
portion  of  the  Fifth  Amendment  whicli  de- 
clares that  no  person  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  sgaiost 
himself.     .     .     ." 

The  difference  in  character  between  the 
proceeding  under  discussion  there  and  the 
proceeding  complained  of  here  by  petitioner 
was,  however,  recognized  in  the  same 
opinion  in  the  following  language  (page 
624,  116  U.  8..  and  749,  29  L.  edj: 
*'The  entry  upon  premises,  made  by  a 
sheriff  or  other  officer  of  the  law,  for  the 
purpose  of  seizing  goods  and  chattels  by  vir- 
tue of  a  judicial  writ,  such  as  an  attachment, 
a  seauestration,  or  an  execution,  is  not  with- 
in the  prohibition  of  the  Fourth  or  Fifth 
Amendment,  or  any  other  clause  of  the  Con- 
stitution ;  nor  is  the  examination  of  a  de- 
fendant under  oath  after  an  ineffectual  exe- 
cution, for  the  purpose  of  discovering  secreted 
propertv  or  credits,  to  be  applied  to  the  paj- 
ment  of  a  judgment  against  him,  obnoxiooi 
to  those  amendments.  But,  when  examined 
with  oare,  it  is  manifest  that  there  is  a  toul 
unlikeness  of  these  official  acts  and  proceed- 
ings to  that  which  is  now  under  considera- 
tion. In  the  case  of  stolen  goods,  the  owner 
from  whom  they  were  stolen  is  entitled  to 
their  possession,  and  in  the  case  of  excisable 
or  dutiable  articles,  the  government  has  an 


tbat  DO  one  shall  be  deprived  of  Uf  e41berty,or  prop- 
erty without  due  prooess  of  law.  ^ 
And  in  Be  Piatt  A  Boyd,  7  Ben.  8B1  (1874),  it  was 
held  that  the  Act  of  OoDffress  of  March  2, 1887, 6  2. 
autborlziog  the  entry  into  any  plaoe  or  premises 
wbere  any  invoices,  books,  or  papers  are  deposited 
relattnfr  to  merchandise  with  respect  to  which 
fraud  upon  the  revenues  is  alleged  to  have  been 
committed,  and  the  seisnre,  examination,  and  re- 
tention thereof,  is  a  provision  In  aid  of  the  jdue 
enforcement  of  the  revenue  laws  and  not  repug- 
nant to  the  provision  of  the  Federal  Oonstitution 
that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law. 

V.  Distinction  between  oivU  land  erfmfnaZ  or  ffenal 
proceedings, 

Ck>nstitutionai  probibitions  against  compelling  a 
person  to  be  a  witness  against  himself  and  against 
unreasonable  searches  and  seizures  having  been 
held  to  bo  applicable  to  penal  and  criminal  pro- 
ceedings only.  It  becomes  necessary,  wben  the 
<|uestion  arises,  to  determine  the  character  of  tbe 
proceeding  in  wbioh  tbe  evidence  is  sought  or  de- 
signed to  be  used,  the  availability  of  the  constitu- 
tional probibition  depending  upon  whether  it  is 
remedial  or  penal  in  its  nature. 

This  was  tbe  question  upon  which  the  principal 
case  turned,  and  the  distinction  there  drawn,  tbat 
compulsory  disclosures  may  be  required  where  the 
proceeding  Is  purely  remedial  and  the  penalty,  if 
any,  is  not  imposed  as  a  punishment  for  a  public 
wrong,  but  as  a  redress  for  a  private  grievance, 
tmt  not  where  the  primary  object  of  the  penalty  or 
forfeiture  is  punishment  for  a  violation  of  duty  or 
<a  public  wrong  and  to  deter  others  from  offending 
in  a  like  manner,  seems  to  aooord  with  the  author- 
ities on  tbe  subject. 

Thus,  a  proceeding  to  forfeit  a  person^s  goods  for 
an  ofTense  against  the  laws,  though  civil  in  form, 
and  wbetber  in  nsm  or  in  personam,  is  a  criminal 
ease  within  the  meaning  of  the  Voorth  and  Fifth 
99L.R.A. 


Amendments  to  the  Federal  Oonstitution  proliIbft> 
ing  unreasonable  searches  and  seizures  and  pro- 
viding that  no  person  sball  be  oompeUed  in  soy 
criminal  case  to  be  a  witness  against  himself.  Boyd 
V.  United  States,  116  U.  8. 61A,  89  L.  ed.  746  (188S). 

In  that  case  the  rule  was  applied  to  a  proceediof 
to  establish  a  forfeiture,  pursuant  to  the  Act  cf 
Congress  of  June  22, 1874,  612,  of  iroods  aUeged  lo 
have  been  fraudulently  imported  without  paymeoi 
of  duties  in  which  an  order  was  made  requiilnr  tbe 
claimant  of  the  goods  to  produce  oertain  invoioei 
for  inspection  and  introduction  in  evidence,  vhidi 
was  held  to  be  erroneous  and  illegal.    Ibid, 

And  tbe  Act  of  Congress  of  June  £2,  1871  so- 
thorizing  courts  of  the  Onlted  States  in  reTeooe 
cases,  on  motion  of  the  government  attorney,  to 
require  the  defendant  or  claimant  to  produce  in 
court  bis  private  books,  invoices,  and  papers,  or 
else  the  allegations  of  the  attorney  to  be  taken  a 
confessed,  is  unconstitutional  and  void  as  appUed 
to  suits  for  penalties  or  to  establish  a  forfeituic  of 
the  party*s  goods,  as  being  repugnant  to  tbose  pro- 
visions. JZHd.,  overruling  United  States  v.  Tbm 
Tons  of  Coal,  6  Bias.  879  (1875);  United  Srates  v.  Dis- 
tillery No.  Twenty-Eight,  6  Bias.  483  (1875>;  United 
States  V.  Mason,  6  Biss.  858(1875),— as  to  this  point 

It  is  also  to  be  observed  tbat  Be  Piatt  ft  Bofd 
and  United  States  v.  Hughes,  set  forth  infra, 
and  Stockwell  v.  United  States,  set  forth  tupn, 
under  Unreasonable  searches  and  seizures,  are  %\so 
overruled  by  Boyd  v.  United  States,  supra,  so  fSr 
as  they  uphold  the  compulsory  production  of  pa- 
pers in  proceedings  for  a  penalty  or  forfeiture. 

So,  an  in  vestigatton  by  a  grand  jury  as  to  wbetber 
there  has  been  a  vicdation  of  the  intentate  oob- 
merce  aot  is  a  criminal  ease  within  the  meaaiof  of 
the  Fifth  Amendment  of  the  Federal  Ooostlto- 
tion  providing  tbat  no  penon  shall  be  oompeUed  is 
a  criminal  case  to  be  a  witness  against  himself. 
Counselman  v.  HltObeook,  MS  U.  a.  617,  »  L.  ed. 
1110, 8  IntMB.  Com.  Bep.  816  a80U. 

And  an  aetkm  for  a  penalty  under  theCootnet 
Labor  LawoflBSM  8,  provldtaig  that  siMhpeMltlM 
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property,  and  Is,  on  that  ground,  without 
the  court's  jurisdiction.      BcjyvrU  Casey,  71 
Cal.  269;  Be  Ourry,  25  Hun,  321. 
Writ  denied. 


We  concur :    Fit; 
J.;  Garontte*  J.; 


raid*  J.;  Harrison* 
,tty.  Oh.  J. 


1895.      Lbvt  ▼.  SuPBRiOR  Court  of  the  City  awd  County  of  Sah  Itrahcisoo. 

interest  in  them  for  the  payment  of  the  du- 
ties thereon,  and  until  such  duties  are  paid, 
has  a  right  to  keep  them  under  observation, 
or  to  pursue  and  drag  them  from  conceal- 
ment ;  and  in  the  case  of  goods  seized  on  at- 
tachment or  execution,  the  creditor  is  entitled 
to  their  seizure  in  satisfaction  of  his  debt ; 
and  the  examination  of  a  defendant  under 
oath  to  obtain  a  discovery  of  concealed  prop- 
erty or  credits  is  a  proceeding  merely  civil 
to  effect  the  ends  of  justice,  and  is  no  more 
than  what  the  court  of  chancery  would  di- 
rect on  a  bill  for  discovery."  In  the  Ooun- 
9elman  Gate,  which  was  a  case  growing  out 
of  the  refusal  of  Counselman  to  testify  before 
a  grand  jury  upon  an  investigation  of  al- 
leged violations  of  ''An  act  to  regulate  com- 
merce, "  on  the  ground  that  his  answers  might 
tend  to  criminate  him,  the  court  held  it  was 
within  the  principles  announced  in  the  Boyd 
Ckue,  and  reaffirmed  those  principles.  The 
case  of  Leee  v.  United  States,  150  U.  8.  476, 
87  L.  ed.  1150,  is  another  case  falling  strictly 
fvithin  the  principles  of  Boyd  y.  United 
States. 

These  considerations  dispose  of  the  main 
objection  of  petitioner.  The  other  objections 
to  the  constitutionality  of  the  statute  are,  in 
our  judgment,  without  merit.  Nor  is  the 
objection  tenable  JJiat  the  proceeding  in  the 
probate  court  involves  passing  upon  the  title  to 


MeFarland. «/.; 

I  dissent.  This  is  an  original  petition  here 
by  H.  M.  Levy  for  a  writ  of  prohibition  to 
be  directed  to  the  superior  court  of  the  city 
and  county  of  San  Francisco,  department  No. 
9,  and  Hon.  J.  V.  Coffey,  judge  thereof, 
commanding  said  court  and  said  Coffey  to 
refrain  from  further  prosecuting  a  certain 
prooeedinflr  instituted  in  said  court  against 
said  petitioner.  An  alternative  writ  was 
issued,  and  on  the  return  dar  the  respondent 
demurred  and  answered,  and  the  matter  was 
then  submitted. 

It  appears  that  the  administration  of  the 
estate  of  one  Morris  Hoeflich,  deceased,  is 
pending  in  the  court  of  respondent,  sitting 
as  a  probate  court,  and  that  one  Solomon 
Hoeflich  is  administrator  of  said  estate.     On 

the day  of  June,  1898,  the  said  Solomon 

Hoeflich,  as  such  administrator,  filed  in  said 
court,  in  the  matter  of  said  estate,  a  certain 
writing,  or  petition,  the  contents  of  which 
are  substantially  these :  It  is  therein  averred 
that,  from  information  derived  from  persons 


maybe  sued  for  as  debts  of  like  amount  are  now 
reoovered,  thouflrh  clvU  in  form  is  orlminal  in  na- 
ture, and  one  in  which  the  defendant  Is  entitled 
to  protection  under  the  Fifth  Amendment  of  the 
S^deral  Oonetitatlon.  Lees  v.  United  States,  UO  U. 
8.  470, 87  L.  ed.  llfiO  aSOS). 

So,  a  summary  proceeding  under  OaLPen.  Oode, 
•  772,  for  the  removal  of  a  sheriff  from  office  is  a 
oriminal  proceeding  in  which  the  defendant  has 
constitutional  protection  against  beiog  compelled 
to  be  a  witness  against  himself,  removal  from  of- 
floe  being  a  punishment  for  wrongdoing.  Thurs- 
ton V.  Glarlc  (Gal.)  40  Pac.  Bep.  4B6  (1896). 

And  an  inquisitorial  examination  under  oath  of  a 
United  States  marshal  who  had  assisted  in  'Belect- 
ing  and  making  up  a  list  of  jurors  for  the  trial  of  a 
oriminal  cause,  bad  upon  a  challenge  to  the  panel 
of  Jurors,  whose  official  conduct  was  impeached  by 
the  challenge  and  who  is  charged  with  misconduct 
which  might  amount  to  an  indictable  offense  or 
furnish  grounds  for  his  removal  or  impeachment. 
Infringes  the  spirit  if  not  the  letter  of  the  provi- 
sion of  the  Fifth  Amendment  to  the  Federal  Oon* 
atitutlon  that  no  person  shall  be  compelled  in  a 
criminal  case  to  be  a  witness  against  himself,  and  is 
repugnant  to  the  principles  of  personal  liberty 
embodied  ta  the  common  Law.  United  States  v, 
Collins,  1  Woods,  a  a  489  (1878;. 

And  in  Jackson  v.  Humphrey,  1  Johns.  408  (180S), 
It  was  said  that  a  public  officer  would  not  be  bound 
to  answer  any  questions  impeaching  the  integrity 
of  his  conduct  as  such. 

So  a  proceeding  for  contempt  against  a  person 
charged  with  Inducing  witnesses  to  absent  them- 
selves and  avoid  process  is  one  in  which  the  person 
charged  cannot  be  required  to  testify  in  proof  of 
the  charge  as  he  would  be  thereby  required  to 
ortminate  himself,  the  contempt  being  a  statutory 
crime.    :fr  Xlokell.  47  Kan.  784  (1888). 

And  a  perKiii\  accused  of  contempt  of  court  oan- 
Dot  be  oompeliM<^  to  submit  to  examination  as  a 
witness  on  the  atmiing  of  an  order  to  show  cause 
wiiy  he  should  nv»  be  punished  therefor,  under 
OU.  Const,  art.  1,  ^  Ci  providing  that' no  person 
shall  bs  compelled  in  ^  -criminal  case  to  be  a  wit- 
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ness  against  himself,  contempt  of  court  being  a 
public  offense.  S»  ports  Gould,  90  Cal.  860, 21 1^ 
B.  A.  761  (1808). 

The  Act  of  Congress  of  March  8, 1867,  6  8,  author- 
ising the  entry  into  any  place  and  premises  where 
any  invoices,  books,  or  papers  are  deposited  relat- 
ing to  merchandise  with  respect  to  which  fraud 
upon  the  revenue  is  alleged  to  have  been  commit- 
ted, and  the  seixure,  examination,  and  retention 
thereof,  however,  is  a  provision  in  aid  of  the  due 
enforcement  of  the  revenue  laws  and  not  repug- 
nant to  the  Fourth  Amendment  to  the  Federal 
Constitution  providing  that  the  right  of  the  people 
to  be  secure  against  unreasonable  searches  and 
seizures  shall  not  be  violated.  Be  Piatt  ft  Boyd,  T 
Ben.  881  (1874). 

And  proceedings  nnder  the  Act  of  Congress  of 
June  80, 1864,  as  amended  by  the  Act  of  July  18, 
1866,  to  compel  the  production  of  books  and  the 
giving  of  evidence  before  the  assessor  concerning 
assessments  under  the  internal  revenue  acts,  are 
civil  and  not  criminal  proceedings,  and  do  not  con- 
travene the  provision  of  the  Fourth  and  Fifth 
Amendments  of  the  Federal  Constitution  protect- 
ing the  people  against  unreasonable  searches  and 
seisures,  and  being  compelled  in  a  criminal  case  to 
be  witnesses  against  themselves.  Be  Strouse,  1 
8awy.605a871). 

And  the  proceedings  provide^  for  by  the  Act  of 
Congress  of  1868.  •  40,  empowering  supervisors  of 
internal  revenue  to  examine  premises  and  issue 
summons  requiring  persons  to  appear  before  thena 
and  testify  under  oath  and  produce  books  and 
papers,  etc.,  for  the  purpose  of  the  prevention,  de- 
tection, and  punishment  of  frauds  with  relation  to 
the  collection  of  taxes,  and  the  Act  of  July,  1866^ 
6  9,  providing  the  mode  of  compelling  obedience 
thereto,  are  civil  and  not  oriminal  proceedings, 
and  not  within  the  prohibition  of  the  Fourth  and 
Fifth  Amendments  of  the  Federal  Consdtiition, 
and  such  acts  are  not  unoonstltntionaL  Be 
Header,  1  Abb.  (U.  &>  817  (1860). 

So,  in  United  States  v.  Hughes,  18  Blatehf.  608 
(1875).  it  was  held  that  the  disoovery  of  evkleaoe 
contemplated  by  the  provlilOB  of  U.  &  Bsv.  Btat. 


Califobnia  Sufbemb  Coubt. 


Jis. 


whose  names  said  admin Istrator  is  unwilling 
to  disclose,  he  has  ascertained  that  the  saia 
deceased,  Morris  Hoeflich,  prior  to  and  down 
to  the  time  of  his  death,  '^was  either  a  full 
partner  with  the  said  H.  M.  Levj,  or  en- 
gaged with  him  jointly  in  a  lari^e  number 
of  transactions"  in  stocks  and  mines  in  Cali- 
fornia and  Nevada,  and  in  other  property, 
**  the  exact  nature  and  extent  of  which  trans- 
actions, and  of  the  real  and  personal  estate 
resulting  therefrom,  can  be  ascertained  by 
an  examination  of  the  said  H.  M.  Levy  and 
other  witnesses  under  oath,  and  by  the  pro- 
duction and  examination  of  books  of  account, 
correspondence  checks,  deeds,  conveyances, 
bonds,  contracts,  and  other  writings  and  doc- 
uments now  in  the  exclusive  possession  of 
said  H.  M.  Levy ;"  and  also  by  examination 
of  other  named  persons  and  documents,  etc. , 
In  their  possession.  It  is  also  averred  that 
said  Hoeflich,  deceased,  before  his  death  rep- 
resented to  a  number  of  persons,  whose  names 
the  administrator  is  unwilling  to  disclose, 
"that  he  was  in  partnership  and  had  large 
Joint  Interests  with  said  H.  M.  Levy :"  and 
that  the  fact  that  he  made  such  representa- 
tion ** confirms  and  strengthens  the  informa- 
tion otherwise  received  by  your  petitioner, 
and  the  conviction  produced  thereby.**  It 
Is  also  averred  in  geneal  terms  that  said  Levy 
has  concealed,  conveyed  away,  and  disposed 


of  moneys,  etc.,  of  the  said  deceased,  sad 
has  in  his  possession  and  within  hit  knowl- 
edge deeds  and  other  documents  and  writings 
**  which  contain  evidences  of  and  tend  to  dis- 
close the  right,  title,  interest,  and  claim  of 
the  said  decedent  to  real  and  personal  prop- 
erty,** portions  of  said  property  being  par- 
ticularly described.  The  foregoing  ate,  in 
brief,  the  material  averments  of  said  peti- 
tion; and  it  was  prayed  therein  that  said 
Levy  be  cited  to  appear  before  said  probate 
court  and  undergo  an  examination  under  oath 
as  to  all  the  matters  set  forth  in  said  peti- 
tion, and  subject  all  his  documents,  writings, 
and  papers  to  inspection  and  examinatioB. 
A  citation  was  issued  according  to  the  prayer 
of  the  petition  to  said  Levy,  who  appesied 
and  demurred  to  the  petition ;  and,  the  de- 
murrer having  been  overruled,  he  filed  a 
lengthy  written  verified  answer,  in  whidi 
he  specifically  denied  all  the  material  aver- 
ments of  said  petition,  and  denied  that  he 
had  any  property  in  which  the  said  decedent 
was  interested,  either  as  a  partner  or  other- 
wise, or  that  he  had  any  documents  or  writ- 
ings of  the  character  alleged  in  said  petitioiL 
He  also  filed  written  objections  to  any  fur- 
ther proceeding  in  the  matter  of  said  petition 
and  citation ;  but  the  court  oyerruled  the  ob- 
jections, and  set  a  day  for«the  examination. 
Whereupon  the  said  Levy  filed  here  the  pres- 


•  860,  that  no  discovery  or  evldenoe  obtained  by 
means  of  any  Judicial  proceeding'  from  any  party 
or  witness  shall  be  Riven  in  evldenoe  or  used  aflraiost 
him  for  the  enforcement  of  any  penalty  or  forfeit- 
ure, is  of  a  personal  nattue  to  which  the  party  can 
make  oath,  and  not  such  as  may  be  derived  from 
an  examination  of  books  and  papers  seized  under 
a  warrant  iesued  in  a  proceeding  for  forfeiture  for 
violation  of  revenue  laws. 

But  see  Boyd  v.  United  States.  116  U.  8. 61(1,  »  L. 
ed.  746  (1886),  set  forth  gupra  In  L  a^  lAmUation  to 
eriminal  proceedings^  and  in  IL,  UnreasovuMe 
$earehe8  and  seizuree. 

And  in  Re  Meador,  supra.  It  was  said  that  persons 
who  applied  for,  obtained,  and  accepted  a  license 
under  the  revenue  law  subsequent  to  the  enact- 
ment of  the  Act  of  Ck)ngre6S  of  1868,  6  49,  em« 
powering  the  supervisors  of  revenue  to  examine 
premises  and  issue  summons  requiring  persons 
to  appear  before  them  and  testify  under  oath 
and  produce  books  and  papers,  etc,  for  the 
purpose  of  prevention,  detection,  and  punishment 
of  frauds  with  relation  to  the  collection  of  taxes, 
impliedly  contracted  to  be  governed  by  existing 
provisions  of  law  aflTeoting  the  business  hcensed, 
and  cannot  afterwards  impugn  the  constitutional- 
ity of  that  act  or  refuse  to  obey  its  provisions. 

But  see  Boyd  v.  Dnlted  States,  supm,  In  which  a 
somewhat  similar  4)rovlsion  was  permitted  to  be 
questioned  under  similar  circumstances. 

So  the  vendor  of  an  Infringing  device  is  not  ren- 
dered Incompetent  to  prove  its  purchase  and  use 
by  persons  to  whom  he  has  sold  It  in  a  suit  for  in- 
fringement to  whlob  he  fti  not  a  party,  by  U.  8.  Bev. 
Stat.  6§  4910, 400,  empowering  the  court  in  Its  dis- 
cretion to  Impose  additional  damages  against  an 
tnfrlnger  as  violating  the  constitutional  pro- 
▼ision  that  no  person  shall  be  compelled  in  any 
eriminal  ease  to  be  a  witness  against  himself,  on 
the  ground  that  be  may,  under  such  sections,  snb- 
Jeot  himself  to  penalties  and  forfeitures  in  an  ao- 
oounting  with  the  oomplainant,  Mnsweth  v.  John- 
ston, 69  Fed.  Bep.  613  a8»). 

And  a  prooeedlag  la  which  a  ooanty  treasurer  Is 
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subpoenaed  before  a  oommlttee  appointed  hy  s 
board  of  supervisors  to  answer  Interrogatorisi 
concerning  moneys  In  his  hands  pursuant  to  Nev 
York  Laws  of  1868,  chap.  190,  6  8,  is  not  a  crlmlotl 
case  within  the  provision  of  the  New  Tork  Ocynstl- 
tution,  art  I,  S  6.  that  no  peieon  sliali  be  oompeUed 
In  a  criminal  case  to  be  a  witness  against  himselL 
Re  Dickinson,  68  How.  Pr.  260  (1879). 

So,  In  People  v.  Board  of  Police  Oomra.,  0  K.  T. 
S.  R.  824  (1880),  it  was  held  that  a  police  blBoer 
charged  with  conduct  unbecoming  an  olBoer  in 
that  he  engaged  In  an  altercation  with  another  offi- 
cer, cannot  refuse  to  testify  as  the  flrat  wimea 
on  the  investigation  upon  the  ground  that  he  cto- 
not  be  compelled  to  be  a  witness  against  himseU. 
as  the  Investigation  was  not  a  oximlnal  proceed- 
ing. 

Daniels,  X,  dissented  from  this  determinatioii. 
however,  on  the  ground  that  the  proceeding  wai 
one  for  the  forfeiture  of  an  ofiBce,  but  the  dedsioo 
was  affirmed  by  the  court  of  appeals  In  128  K.  T. 
512. 

And  it  would  appear  that  the  prohfbitloo  wooM 
apply  only  to  violations  of  public  law,  and  not  to 
violations  of  city  ordinances. 

Thus,  in  Qreeley  v.  Hamman,  12  Colo.  W  (1888),  la 
which  the  question  was  whether  or  not  the  dtf 
had  a  right  to  appeal,  it  was  held  that  a  proseca- 
tion  for  the  violation  of  a  city  ordinance  is  a  dni 
and  not  a  criminal  action,  within  Oolo.  Oode,  169. 
defining  crimes  and  misdemeanors  to  consist  of 
violations  of  public  law,  though  punlabable  by  floe 
and  imprisonment, when  not  punishable  by  geiiexal 
statute. 

And  it  was  also  held  that  the  phraaes  *«oriminal 
prosecution,**  **orimlnaloaae,**eto.,in  the  Ooiortdo 
Constitution  do  not  refer  to  proeeoutlons  foraca 
which  were  not  criminal  at  the  time  of  its  adop- 
tion, or  which  have  not  since  been  declared  crim- 
inal by  statute.   0reeley  v.  Hamman.  tnnjra. 

See  also,  as  to  distinction  between  remedial  and 
penal  prooeedings,  ii^ra»  L,  aand  U       F.S.BL 
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ent  petition  for  a  writ  of  prohibition,  setting 
up  all  the  foregoing  facts,  and  praying  that 
the  respondents  be  restrained  from  proceed- 
ing with  said  examination ;  and  he  contends 
that  said  proposed  examination  is  beyond  the 
jurisdiction  of  said  court,  and  that  certain 
provisions  of  the  code  of  civil  procedure, 
upon  which  he  contends  the  proceeding  is 
based,  are  unconstitutional  ana  void. 

The  proceeding  sought  to  be  prohibited,  if 
valid  at  all,  must  rest  for  its  validity  upon 
flections  1459  and  1460  of  the  Code  of  Civil 
Procedure.  Our  general  law  of  procedure  is 
averse  to  proceedings  which  are  in  their  char- 
acter inquisitorial.  The  only  provision  in 
the  code  of  civil  procedure  in  the  nature  of 
a  bill  of  discovery,  other  than  said  sections 
1459  and  1460,  is  contained  in  section  1000, 
'Which  provides  that  "any  court  in  which  an 
action  is  pending,  or  a  judge  thereof  mav, 
upon  notice,  order  either  party  to  eive  to  the 
other,  within  a  specified  time,  an  Inspection 
and  copy  or  permission  to  take  a  copy  of 
entries  of  accounts  in  any  book,  or  of  any 
document  or  paper  in  his  possession,  or  un- 
der his  control,  containing  evidence  relating 
to  the  nterits  of  the  action  or  the  defense 
thereto;"  and  the  proceeding  here  in  ques- 
tion is  certainly  not  under  that  section.  Of 
course,  the  probate  court  would  have  no  ju- 
risdiction over  any  action  to  determine  con- 
flicting rights  of  property  between  the  estate 
.  of  Hoetiich  and  the  petitioner  herein,  H.  M. 
Levy.  Moreover,  no  such  action  is  pend- 
ing. 

Sections  1459  and  1460,  above  referred  to, 
are  as  follows : 

''Section  1459.  If  any  executor,  adminis- 
trator, or  other  person  interested  in  the  estate 
of  a  decedent,  complains  to  the  superior  court 
or  a  judge  thereof,  on  oath,  that  any  person 
is  suspected  to  have  concealed,  embezzled, 
smuggled,  conveyed  away,  or  disposed  of 
any  moneys,  goods,  or  chattels  of  the  dece- 
dent, or  has  in  his  possession  or  knowledge 
any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  which  contain  evidences  of 
or  tend  to  disclose  the  right,  title,  interest, 
or  claim  of  the  decedent  to  any  real  or  per- 
sonal estate,  or  any  claim  or  demand,  or  any 
lost  will,  the  said  court  or  jud^e  may  cite 
such  person  to  appear  before  such  court,  and 
may  examine  him  on  oath  upon  the  matter 
of  such  complaint.  If  such  person  is  not  in 
the  county  where  the  decedent  dies,  or  where 
letters  have  been  granted,  he  may  be  cited 
and  examined  either  before  the  superior  court 
of  the  county  where  he  is  found,  or  before  the 
superior  court  of  the  county  where  the  dece- 
dent dies,  or  where  letters  have  been  granted. 
But  if,  in  the  latter  case,  he  appears  and  is 
found  innocent,  his  necessary  expenses  must 
be  allowed  him  out  of  the  estate. 

''Section  1460.  If  the  person  so  cited  re- 
fuses to  appear  and  submit  to  an  examina- 
tion, or  to  answer  such  interrojratories  as 
may  be  put  to  him  touching  the  matters  of 
the  complaint,  the  court  may,  by  warrant  for 
that  purpose,  commit  him  to  the  county  lail, 
there  to  remain  in  close  custody  until  he 
submits  to  the  order  of  the  court,  or  is  dis- 
charged according  to  law.  If,  upon  such  ex- 
amination, it  appean  that  he  has  concealed, 
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embezzled,  smuggled,  conveyed  away,  or 
disposed  of  any  "moneys,  goods,  or  chattels 
of  the  decedent,  or  that  he  nas  in  his  posses- 
sion or  knowledge  any  deeds,  cenveyances, 
bonds,  contracts,  or  other  writings  contain- 
ing evidences  of  or  tending  to  disclose  the 
right,  title,  interest,  or  claim  of  the  dece- 
dent to  any  real  or  personal  estate,  claim,  or 
demand,  or  any  lost  will  of  the  decedent,  the 
court  may  make  an  order  requiring  such  per- 
son to  disclose  his  knowledge  thereof  to  the 
executor  or  administrator,  and  may  commit 
him  to  the  county  Jail,  there  to  remain  un- 
til the  order  is  complied  with  or  he  is  dis- 
charged according  to  law ;  and  all  such  in- 
terrogatories and  answers  must  be  in  writing, 
signed  by  the  party  examined,  and  filed  in 
the  court.  The  order  of  such  disclosure 
made  upon*Buch  examination  shall  be  prima 
facie  evidence  of  the  right  of  the  executor 
or  administrator  to  such  property  in  any  ac- 
tion brought  for  the  recovery  thereof;  and 
any  judgment  recovered  therein  must  be  for 
double  uie  value  of  the  property  as  assessed 
by  the  court,  or  jury,  or  for  return  of  the 
property  and  damages  in  addition  thereto, 
equal  to  the  value  of  such  property.  In  ad- 
dition to  the  examination  of  the  party,  wit- 
nesses may  be  produced  and  examined  on  ei- 
ther side.* 

It  is  contended  by  petitioner  herein  that 
these  provisions  are  in  contravention  of  sec- 
tion 18  of  article  1  of  the  State  Constitution, 
which  provides  that  *'no  person  shall  .  .  . 
be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself;"  and  of  section  19 
of  the  same  article,  which  provides  that  ''the 
right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers,  and  effects,  against  un- 
reasonable seizures  and  searches,  shall  not  be 
violated. "  He  also  contends  that  they  con- 
travene section  11  of  said  article,  which  pro- 
vides that  "all  laws  of  a  general  nature  shall 
have  a  uniform  operation,"  and  section  26 
of  article  4,  which  provides  that  no  special 
law  shall  be  passed  ''regulating  the  practice 
of  courts  of  justice, "  for  the  reason  that  they 
give  special  privileges  to  administrators  over 
other  litigants.  It  is  also  contended  that 
the  probate  court  could  not  make  the  orders 
sought  here  to  be  restrained  without  passing 
upon  riffhts  of  property  between  the  estate 
of  Hoeflich  and  said  Levy,  which  it  has  no 
jurisdiction  to  do. 

I  shall  not  discuss  any  of  the  above  posi- 
tions taken  by  petitioner,  except  the  first  two. 
The  two  provisions  that  a  person  shall  not 
be  compelled  to  be  a  witness  against  him- 
self in  a  criminal  case,  and  shall  be  secure 
against  unreasonable  seizures  and  searches, 
are  so  akin  to  each  other  that  they  are  both 
covered  by  those  judicial  decisions  and  con- 
stitutional inhibitions  which  have  estab- 
lished the  personal  rights  and  liberties  of 
Englishmen  and  Americans.  A  compulsory 
pr(Suction  of  a  man's  private  papers  is,  in 
effect,  compelling  him  to  be  a  witness  against 
himself.  It  will  be  sufficient,  however,  in 
this  case,  to  particularly  consider  only  the 
first  of  these  two  provisions,  although  the 
second  is  necessarily  involved.  And,  basing 
our  decision  on  that  provision,  I  am  of  the 
opinion  that  upon  the  principles  announced. 
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and  the  decisions  made  by  the  Supreme  Court 
of  the  United  States  in  the  cases  of  Boyd  v. 
UniUd  Statf,  116  U.  S.  616,  29  L.  ed.  746; 
Ckmrmlman^  y.  Hiteheock,  142  U.  S.  647,  85 
L.  ed.  1110,  8  Inters.  Com.  Rep.  816;  and 
Lew  T.  Vnited  States,  160  U.  S.  476,  87  L. 
ed.  1160,— the  contention  of  petitioner  must 
be  sustained,  and  that  the  writ  of  prohibition 
should  issue  as  prayed  for.  If  the  proceed- 
ing in  the  probate  court  sought  here  to  be 
restrained  were,  in  form,  a  ''criminal  case," 
there  could  be  no  plausible  contention  that, 
in  view  of  section  18  of  article  1  of  the  state 
Constitution,  the  petitioner  could  be  com- 
pelled to  be  a  witness  against  himself.  But 
In  the  Boyd  Gaae  it  was  held  that  the  Fourth 
and  Fifth  Amendments  to  the  Federal  Con- 
stitution—which are  similar  to  said  sections 
18  and  19  of  our  state  Constitutii^n— applied 
to  a  proceeding  to  recover  a  penalty  or  for- 
feiture, although  the  proceeding  was  not 
criminal  in  form.  That  was  a  suit  to  forfeit 
Boyd's  property  for  an  alleged  violation  of 
a  revenue  law,  and  the  court  held  that  to 
compel  him  lo  produce  books  and  papers 
as  evidence  against  him  was  a  violation  of 
said  amendments.  The  court  says  that  suits 
for  penalties  and  forfeitures  ''are  within  the 
reason  of  criminal  proceedings  for  all  the  pur- 
poses of  the  Fourth  Amendment  to  the  Con- 
stitution, and  of  that  provision  of  the  Fifth 
Amendment  which  declares  that  no  person 
shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself."  The  court 
further  says  that  "illegitimate  and  unconsti- 
tutional practices  get  their  first  footing  in 
that  way,  namely,  by  silent  approaches  and 
sliffht  deviations  from  legal  modes  of  pro- 
cedure, "  and  that  "  this  can  only  be  obviated 
by  adherine  to  the  rule  that  constitutional 
provisions  Tor  the  security  of  person  and 
property  should  be  liberally  construed.  A 
close  and  literal  construction  deprives  them 
of  half  their  efflcacv,  and  leads  to  gradual 
deprivation  of  the  fight,  as  if  it  consisted 
more  in  sound  than  substance."  Afterwards 
the  same  court,  in  Oounselman  v.  Hiteheock, 
iupra,  expressly  approved  the  decision  in  the 
B&yd  Caie,  and  declared  that  in  the  Boyd 
Gcie  it  was  held  that  a  statute  which  author- 
ized a  court  to  require  a  party  to  pruduoe 
his  private  papers  in  court  was  "unconsti- 
tutional and  void,  as  applied  to  a  suit  for  a 
penalty  or  to  establish  a  forfeiture  of  the 
goods  of  the  party,  because  it  wias  repugnant 
to  the  Fourth  and  Fifth  Amendments  of  the 
Constitution ;"  and,  furthermore,  that  "  it  is 
an  ancient  principle  of  the  law  of  evidence 
that  a  witness  shall  not  be  compelled,  in  any 
proceeding,  to  make  disclosures  or  to  give 
testimony  which  will  tend  to  criminate  him, 
or  to  subject  him  to  fines,  penalties,  or  for- 
feitures.''   But  the  principle  was  still  more 


directly  decided  in  the  late  case  of  Leea  v. 
United  States,  supra.  That  was  a  civil  action 
broueht  by  the  United  States  to  recover  a 
penalty  of '$1,000  for  the  violation  of  an  act 
of  congress  prohibiting  the  importation  of 
aliens  under  contracts  for  labor.  The  cir- 
cuit court  compelled  Lees,  one  of  the  defend- 
ants, to  become  a  witness  for  the  government, 
against  his  objection  that  the  suit  was  in  the 
nature  of  a  criminal  proceeding,  and  that  he 
29  L.  R.  A. 


could  not  be  compelled  to  testify;  and  ot 
a  writ  of  error  to  the  United  States  Sapreme 
Court  the  judgment  was  reversed.  The  Su- 
preme Court,  by  Mr.  Justice  Brewer,  add: 
"This,  though  an  action  civil  in  form,  it 
unquestionably  criminal  in  its  natore,  u^ 
in  such  a  case  a  defendant  cannot  be  com 
polled  to  be  a  witness  against  himself.  I 
IS  unnecessary  to  do  more  than  to  refer  to  the 
case  of  Boyd  v.  United  States,  supra.  Thi 
question  was  fully  and  elaborately  considered 
.  .  .  in  that  ease.  And  within  the  nil 
there  laid  down  it  was  error  to  compel  tbi 
defendant  to  give  testimony  in  behalf  of  U 
government." 

It  is  quite  clear  that  said  sectiona  1499  u 
1460  include  a  "penalty"  within  the  met 
ing  of  the  authorities  above  noti oed.  Indee 
the  whole  scope  of  the  proceedinff  which 
is  their  purpose  to  authorise  is,  in ItSDature, 

a  nasi  criminal.  It  is  founded  upon  the  UiA 
lat  the  party  to  be  examined  "  is  suspected' 
of  being  sruiity  either  of  the  embezzlement 
or  smuggring,  or  of  the  fraudulent  conceal- 
ment and  secret  and  unlawful  disposition  of 
property  of  another.  Certain  th inga  are  to  be 
done  if  he  "  is  found  innocent. "  But,  if  the 
contrary  is  found,  then  an  order  for  diBclos- 
ure  is  to  be  made,  which  he  must  obey  or 
be  sent  to  jail.  And  then  it  is  provided  that 
such  order  for  disclosure  shall  be  prima  facit 
evidence  of  the  right  of  the  administrator  to 
the  property  involved  in  any  action  broaght 
for  the  recovery  of  such  property ;  and  that 
"anv  judgment  recovered  therein  must  be  for 
double  the  value  of  the  iffoperty  as 


by  the  court  or  jury,  or  for  return  of  the  prop 
erty,  and  damages  in  addition  thereto  eqoa 
to  the  value  of  such  property. "  It  is  thai 
sought  to  compel  the  party  examined  to  tes- 
tify, and  to  produce  his  private  papers  for 
the  purpose  of  furnishing  evidenoe  apoa 
whicn  may  be  based  an  order  that  will  make 
a  prima  facie  case  against  him  in  an  actiofi 
for  a  penalty  which  mav  be  of  the  most  grave 
character.  If  he  be  defeated  in  such  action, 
although  he  mav  have  defended  it  with  the 
utmost  good  faith,  and  under  an  honest  claim 
of  right,  the  judgment  against  him  will  nol 
be,  as  in  ordinary  civil  actions,  for  the  nine 
of  the  property  or  its  return  with  the  uaoal 
incidental  damages,  but^  in  addition  to  tha^ 
the  judgment  "must  be*  for  a  noond  full 
value  of  the  property  as  a  penalty,  and  cani 
might  easily  arise  where  the  amoimt  of  aach 
penalty  would  greatly  exceed  the  highett 
fine  provided  as  punishment  for  a  crime  bf 
any  section  of  the  penal  code.  I  am  satiafled. 
therefore,  that  the  said  sections  of  the  oodi 
are  within  the  inhibition  of  the  oonatita- 
tional  provision  of  said  section  18  of  the  Con- 
stitution of  the  state.  And,  under  the  rule 
and  the  authorities  above  cited,  a  person  is 
the  position  of  the  petitioner  cannot  be  com- 
pelled to  give  testimony  <v  produce  papers 
which  would  tend  to  make  a  case  ip^^ 
him,  or  furnish  data  or  links  at  tndeM 
favorable  to  such  case.  I  have  just  notioed 
the  recent  case  of  United  States  v.  Janut,  n- 
ported  in  60  Fed.  Rep.  257,  36  L.  R.  A  41^ 
in  which  Judge  Grosscup  of  the  United  8tatei 
district  court,  northern  district  of  Dlinoit^ 
in  a  very  interesting  opinion,  diacuaei  tbi 
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•abject  hen  under  reyiew  at  great  length. 
In  that  case  the  learned  Judge^holds  that  a 
person  cannot  he  compelled  to  testify  or  pro- 
duce docaments  that  may  tend  to  criminate 
bim,  although  there  be  a  statute  providing 
that  he  shall  not  be  prosecuted  or  punished 
for  the  matter  about  which  his  testimony  is 
Bought  He  holds  that  the  purpose  of  the 
Fourth  and  Fifth  Amendments  was  not  con- 
fined to  the  protection  of  a  witness  against 
^'law-inflictea  pains  and  penalties  onlyT"  but 
that  the  purpose  was  ''to  make  the  secrets  of 
memory,  so  far  as  they  brought  one's  former 
acts  within  the  definitions  of  crime,  inviolate 
as  against  judicial  probe  or  disclosure ;"  and 
that  **  the  privilege  of  silence,  against  a  crim- 
inal accusation,  guaranteed  by  the  Fifth 
Amendment,  was  meant  to  extend  to  all  the 
consequences  of  disclosure. "  This  doctrine 
is  i)erhaps  extreme.  It  may  be  that  a  stat- 
ute exempting  a  witness  from  prosecution 
and  from  any  exi>osure  to  penalties  or  for- 
feitures for  the  acts  or  things  about  which 
he  is  called  upon  to  testify  might  remove 
him  from  behind  the  constitutional  shield. 
I  have  noticed  the  James  Case,  however,  be- 
cause it  is  the  latest  judicial  expression  upon 


the  general  subject,  and  because  the  opinion 
discusses  very  fullv  the  personal  rights  of 
individuals  under  English  aikd  American  in- 
stitutions. Of  course,  if  our  views  herein- 
before expressed,  and  the  authorities  therein 
cited,  are  correct,  the  petitioner  herein  can  in- 
voke these  constitutional  principles  equally 
with  one  who  is  a  party  to  an  action  which 
is  strictly  in  form  criminal. 

If  the  administrator  of  the  estate  of  Hoe- 
filch,  deceased,  believes,  from  information 
which  he  has,  that  said  estate  has  a  just  cause 
of  action  against  the  petitioner  herein,  he  has 
the  privilege  of  bringing  an  action  against 
said  petitioner  in  the  proper  court ;  and  when 
said  action  is  pending  he  may  avail  himself, 
like  other  litigants,  of  the  provisions  of  sec- 
tion 1000  of  the  Code  of  Civil  PnxMure  to 
have  an  inpection  of  such  books,  documents, 
and  papers  In  the  possession  of  said  peti- 
tioner as  the  court  may  deem  proper,  and 
may  also  examine  said  petitioner  as  a  wit- 
ness in  the  case.  I  think  that  a  peremptory 
writ  of  prohibition  should  issue  as  prayed 
for  In  the  petition. 

I  concur ;    De  HaTen,  J. 
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NORFOLK  &  WESTERN  R.  CO.,  Plff-  *» 
Err., 

St 

H.  W.  WHEELER,  Admr.,  etc,  of  George 
De  Board,  Deceased. 


-Vs... 


-) 


A  r»llr<MMl  eompany  Is  i||»t  liable  Ibr  In- 
juries to  aliceneee  by  tbe  sUdlnir  of  a  hank 
along  the  top  of  which  was  a  footpath  which  he 
was  oslDg,  In  cooaequenoe  of  the  removal  of  a 
iMalder  to  prevent  Its  falling  on  the  tiaoks,  un- 
lees  the  person  doing  the  work  knew  that  such 
remoYal  left  the  path  unsafe  and  failed  to  use 
reasoiAble  precautions  to  avoid  Injury  to  per- 
sons likely  to  use  It,  or  to  noOfy  them  of  the 
danger.  • 

(July  18,1806.) 

ERROR  to  the  Circuit  Court  for  Bmyth 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
salted  from  defendant's  negiigence.    Btversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Bolllnif  *  StajOey*  for  plaintiff 
In  error: 

Deceased  was  oo  private  property,  and  in 
assuming  to  himself  the  right  to  go  upon  it  he 
relieved  the  owner  thereof  from  any  care  or  re- 
sponsibility in  his  behalf. 

Finlayon  v.  Ohieago,  B,  it  Q.  S.Ch.1  Dill. 
579;  lUinais  0.  R.  Oo.  ▼.  Qo^ey,  7  El.  600,  23 
Am.  Rep.  113;  MeCUt/ren^w.  Indianapolis  A  V. 

NoKS.~iy>r  general  subject  of  liability  for  negli- 
gence In  respect  to  grounds  beside  frequented 
path,  seeiio(«toLepiildkv.Gaddls  aiiBB.)»L.B.  A. 
688. 
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R.  Oo.  88  Ind.  819;  Palmer  y.  Chicago,  8LL.S 
R  R  Oo.  113  Ind.  350;  GaiOeyY.PitUkurgK  0. 
d  St.  L.  B.  Oo.  98  Pa.  498;  Whart  Neg. 
pp.  861,  868. 

He  was  not  a  lioensee  io  the  true  sense  of  the 
word,  and  if  he  could  be  considered  as  such  in 
any  sense,  on  account  of  the  continued  use  of 
the  path,  it  could  be  only  as  a  bare  or  naked 
licensee,  to  whom  the  defendant  owed  no  duty, 
and  who  went  upon  its  lands  at  his  own  peru. 

Beach.  Contrib.  Neg.  pp.  36,  57;  Ear- 
greaves  v.  Deacon,  35  Mich.  1;  BtansviUe  it  T. 
H.  B.  Oo.  V.  Griffin,  100  Ind.  881.  50  Am.  Rep. 
784;  Beardon  v.  Thompson,  ito  Mass.  367; 
Whart.  Neg.  p.  851:  1  Thomp.  Neg.  pp.  888, 
861,  g  8;  HoganY.  Ohieago,  M.  A  St.  P.  B.  Oo. 
59  Wis.  189;  Oentral  Bailroad  v.  Brinson,  70 
Ga,  207;  Parker  T.PorUandPub,  Oo,  69  Me.  178, 
81  Am.  Rep.  363;  Whittaker's  Smith,  Neg. 
pp.  9ieiseq,,  and  Mfte;  OaJtiU  v.  LayUm,  57  Wis. 
600,  46  Am.  Rep.  46;  Union  Stock  Yards  db 
Transit  Oo.  v.  Bourke,  10  Dl.  App.  474;  Met- 
ealfg  ▼.  Ounard  S.  S.  Oo.  147  Mass.  66;  ffein- 
Idn  V.  Boston  db  P.  B.  Oo.  147  Mass.  186; 
Farts  Y.  Hoberg,  184  Ind.  369. 

The  mere  fact  that  people  have  frequently 
trespassed  upon  a  railroad  track,  with  no  ef- 
fort by  the  company  to  stop  them,  will  not 
create  any  right  in  the  public. 

Oentiral  Bailroad  v.  Brinson,  70  Qa.  307. 

Messrs.  Cole  *  Bell*  for  defendant  in 
error: 

The  court's  instruction  was  a  full,  clear,  and 
accurate  definition  of  a  licensee. 

Dams  V.  Ohicago  A  N.W.  B  Co.  58  Wis.  646, 
46  Am.  Rep.  667;  Virginia  Midland  B  Oo.  v. 
WhiU,  84  Ya.  498;  Norfolk  AW.  B  Co.  y.  Car- 
per, 88  Ya.  656;  Orai>es  t.  Tkomas,  95  IndL 
861,  48  Am.  Rep.  787. 


See  also  34  L.  R.  A.  4.59. 
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JULT. 


If  the  jniy  say  by  their  verdict  that  one  tbioff 
was  the  cause  of  .the  fdl,  and  counsel  contend 
that  it  was  not  that  thing,  but  that  it  was  some 
other  thing,  the  contention  of  the  latter  will 
not  be  considered  or  noticed,  unless  they  can 
show  an  utter  failure  of  all  evidence  support- 
ing the  finding  of  the  jury. 

Va.  Code  1887,  ^  8484;  Barton.  Law  Pr.  Iflt 
ed.  p.  221,  §  34,  and  cases  there  cited. 

Card  well*  /.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Smyth  county.  The  action 
was  brought  by  the  defendant  in  error  to 
recover  of  the  plaintiff  in  error  damages 
for  alleged  injuries  to  defendant  in  error's 
decedent,  caused  by  the  negligence  of  the 
plaintiff  in  error ;  and  the  case,  briefly  stated, 
IS  as  follows :  G^eorge  De  Board,  at  the  time 
of  the  accident  from  which  this  suit  arose, 
occupied  a  blacksmith  shop  on  a  8- acre  lot 
of  ground  lying  on  the  south  side  of  plaintiff 
in  error's  line -of  railroad,  about  1^  miles 
west  of  Marion  station,  and  adjacent  to  a 
private  crossing  called  Hull's  Crossing.  De 
Board,  together  with  the  other  occupants  of 
this  8  acres  of  land,  and  perhaps  other  per- 
sons in  the  neighborhood,  has  been  in  the 
habit  for  a  number  of  years  of  using  a  path 
which  crossed  this  lot  of  ground  "and  ran 
along  the  edge  of  the  railroad  embankment 
or  cut  a  short  distance  to  Hull's  crossing; 
De  Board  using  the  path  chiefly  to  go  over 
and  get  water  from  a  spring  on  the  north  side 
of  the  railroad.  In  the  afternoon  of  December 
6,  1892,  De  Board  was  found  in  the  ditch  at 
the  bottom  of  the  railroad  embankment  or 
cut,  just  under  where  the  path  ran  along 
on  the  edge  of  the  embankment,  and  near  the 
side  and  at  the  end  of  the  cross- ties  of  the 
company's  railroad,  so  much  injured  that  he 
could  not  stand  alone,  and  was  carried  to 
the  house  of  his  son-in-law,  the  plaintiff 
in  this  case,  where  he,  from  his  injuries, 
died,  as  alleged,  some  time  in  the  following 
January.  This  suit  was  brought  by  his  per- 
sonal representative  at  the  first  March  rules, 
1898,  and  the  declaration  filed  charges  that 
De  Board's  death  was  caused  by  the  careless 
and  negligent  action  of  the  plaintiff  in  error, 
through  its  agents  or  employes,  in  removing 
rock  and  earth  from  underneath  the  path  in 
question,  leaving  the  surface  of  the  path  un- 
supported, and  thus  making  a  trap  or  pit-fall 
for  any  one  passing  over  or  along  the  path, 
wherebv  De  Board,  in  passing  along  the  path, 
which  he  had  been  doing  for  a  number  of 
years  past,  broke  through  and  fell  upon  the 
company's  railroad  track  below,  and  received 
the  injuries  from  which  he  afterwards  died. 
At  the  trial  of  the  case  the  court  below  in- 
structed the  jury  as  follows:  **No.  1.  The 
jury  are  the  triors  of  the  facts  as  to  whether 
or  not  George  De  Board  was  a  licensee  on  the 
defendant's  right  of  way.  If  the  jury  believe 
from  the  evidence  that  the  deceased,  (George 
De  Board,  when  he  received  his  injuries,  was 
traveling  along  the  footpath  or  way  over  the 
defendant's  land,  which  had  been  long  used 
as  a  walk  way,  leading  to  a  crossing  over 
defendant's  track,  by  himself  and  certain 
other  individuals,  occupants  of  an  adjoining 
29  L.  R.  A. 


I  lot  or  close,  or  by  tiie  general  public,  viUi 
I  the  knowledge  of  the  defendant  compaDy.  anl 
without  any  objection  on  its  part,  then  il<e 
jury  must  find  that  said  George  De  Board 
was  not  a  trespasser  while  traveling  said 
path,  but  that  he  was  a  licensee,  aad  do; 
wrongfully  traveling  said  path."  ""No.  1 
The  court  further  instructs  the  jury  that, 
if  they  find  that  George  De  Board  was  travel- 
ing said  path  as  such  licensee,  no  duty  wai 
imposed  upon  the  defendant  company  to  keep 
the  said  path  in  good  order  and  repair,  aod 
the  said  George  De  Board  traveled  thereon 
at  his  peril.  But  if  the  jury  believe  fron 
the  evidence  that  the  defendant  com^qiDy 
did  carelessly  and  negligently  make  ao  ex- 
cavation beneath  said  pathway,  not  open  to 
the  common  observation  of  persons  walking 
along  said  path,  and  no  notice  or  warniog 
had  been  given  to  said  De  Board,  and  that 
said  De  Board,  while  walking  along  said  paih 
or  way  with  due  caution  and  care,  was  in- 
jured and  killed  by  reason  of  said  excava- 
tion, then  the  said  defendant  company  is  lia- 
ble to  answer  therefor  in  damages.  But  if 
the  jury  believe  from  the  evidence  that  the 
supposed  excavation  complained  of  was  open 
to  the  common  observation  of  those  traveling 
along  said  pathway,  and  that  said  De  Board. 
by  the  exercise  of  ordinary  care,  could  have 
observed  the  same,  and  that  he  carelessly  and 
negligently  stepped  into  said  excavation, 
then  he  was  chargeable  with  oontributorV 
negligence,  and  is  not  entitled  to  recover. 
''No.  8.  And  the  court  instructs  the  jury 
that,  if  they  find  for  the  plaintiff,  in  assessing 
the  damages  they  are  not  limited  to  the 
actual  loss  of  service  of  deceased,  George  De 
Board,  but  they  may  assess  such  sum  as  to 
them  may  seem  fair  and  just,  looking  to  all 
the  circumstances  of  the  case,  not  exceeding 
the  amount  claimed  in  the  declaration." 

We  are  of  opinion  that  these  instructiooi 
fairly  expound  the  law  applicable  to  the 
case ;  but  the  question  to  be  determined  here 
is.  Does  the  evidence  in  the  case  sustain  the 
verdict  of  the  jury  in  favor  of  the  defendant 
in  error,  assessing  his  damages  at  $505? 
Though  the  jury  might  have  b^n  warranted 
in  flmling,  from  all  the  circumstances  sur- 
rounding the  case,  that  De  Board  was  a  li- 
censee upon  the  plaintiff  in  error's  prop- 
erty at  the  time  of  his  injury,  plaintiff  io 
error  could  not  be  held  liable  in  dama^  for 
the  injuries  he  sustained,  unless  the  evidence 
showed  that  the  agents  or  employes  of  i^IaiD- 
tiff  in  error,  having  charge  of  the  repairs  to 
its  railroad  track  at  this  point,  knew  of  the 
dangerous  condition  in  which  the  path  in 
question  was  left  after  the  removal  of  the  rock 
and  earth,  as  alleged  in  the  declaration.  The 
evidence  in  the  case  shows  that  the  section 
hands  of  the  railroad  company,  a  few  dayt 
prior  to  the  injury  of  De  Board,  had  taken 
out  a  rock  immediately  west  (about  one  foot 
west)  of  where  persons  usually  traveling  this 
path  step  over  a  fence  which  ran  to  the  rail- 
road embankment  at  that  point,  because  the 
rock  was  loose  and  dangerous,  and  was  liable 
to  fall  into  the  track  and  cause  the  wreck  of 
trains, — the  person  who  took  out  the  rock, 
testifying  for  the  defendant  in  error,  stating 
that  he  had  been  over  the  path  once  or  tvioe; 
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that  he  knew  something  of  the  rock ;  that  he 
took  it  out,  but  did  not  meddle  with  the  path 
after  taking  the  rock  out ;  that  the  rock  was 
loose,  and  thrown  down  with  little  or  no 
exertion,  and  fell  and  rolled  on  the  railroad 
track,  and  rested  against  the  rail.    The  evi- 
dence for  defendant  in  error  further  shows 
that  the  rock,  before  it  was  taken  down,  was 
wi Bible  above  the  ground   for  three  or  four 
inches,  and  dipped  south  under  the  path,  and 
bad  often  been  sat  upon  by  one  of  the  wit- 
nesses, and  that  any  one  going  along  the  path, 
vrho  took  the  trouble  to  look,  could  have  seen 
the  rock ;  that  from  the  top  of  the  bank  on 
^which  the  path  ran  to  the  point  in  the  ditch 
l>elow  where  the  plaintiff's   intestate  was 
found,  in  a  **  perpendicular  line,  was  about 
7  feet,  being  measured  to  the  top  of  the  cross- 
ties.  "   This  is  all  the  evidence  that  even  tends 
to  show  that  the  em  ploy  6s  of  the  railroad 
company  had  any  sort  of  knowledge  that  the 
path  in  question  was  left  in  a  dangerous  con- 
dition after  this  rock  had  been  removed  from 
the  bank  as  stated,  and  it  can  ot  be  ques- 
tioned that  it  was  entirely  proper  that  this 
rock  should  have  been  removed.    There  could 
be  no  carelessness  or  negligence  on  the  part 
of  the  plaintiff  in  error,  under  the'circum- 
fitances  surrounding  the  removal  of  this  rock, 
for  which  it  could  be  held  liable  in  damages 
to  defendant  in  error,  unless  it  be  shown  by 
satisfactory  proof   that  the  section  hands, 
or  employes,   of  the  company,   when   they 
removed  the  rock,  knew  that  the  path  was 
left  in  an  unsafe  condition,   and   failed  to 
restore  it  to  its  original  state,  or  use  rea- 
sonable precaution  to  avoid  injury  to  those 
likely  to  pass  along  the  path,  or  notify  such 
3>ersons  of  the  danger ;  and  as  the  evidence  in 
this  case  does  not,  in  our  opinion,  sufficiently 
show  that  the  employes  of  the  plaintiff  in 
error  had  knowledge  of  the  dangerous  condi- 
tion of  this  path  after  the  removal  of  the  rock, 
the  verdict  of  the  Jury  is  without  sufficient 
evidence  to  sustain  it. 

It  was  therefore  error  in  the  circuit  court 
of  Smyth  county  to  overrule  the  motion  made 
by  plaintiff  in  error  for  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the  law 
and  the  evidence ;  and  for  this  error  itAJttdg- 
ment  must  be  reversed,  and  this  cause  remanded 
for  a  new  trial,  to  be  had  in  accordance  with 
this  opinion. 


LYNCHBURG  NATIONAL  BANK.   Pff. 
in  Err., 

8C0TT  BROTHERS  et  ok 
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Vrntry  farming  part  of  tlie  flaoe  of  a  re- 
newal note  dlsooanted  in  the  reffular  oourae 


KoTB.— As  to  effect  on  notes  in  hands  of  bona 
fide  boldera.  of  a  statute  deolaring'  the  notes  void, 
•ee  note  to  Voreis  v.  Nuasbaum  (Ind.)  16  L.  B.  A.  46. 

For  ffeoeral  rules  as  to  rights  of  bona  fide  hold- 
era,  see  note  to  Gaoajoharle  Nat.  Bank  v.  Diefen- 
dorf  (N.  Y.)  10  L  B.  A.  em 
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of  business  at  the  legal  rate,  without  notloe  and 
before  maturity,  is  not  an  available  defense  un- 
der a  statute  changing  the  law  making  usurious 
contracts  '^oid,"80  that  they  shall  be  "deemed  to 
be  for  an  illegal  consideration"  as  to  the  Interest 

(July  U,  180(U 

ERROR  to  the  Circuit  Court  for  Washington 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover  the 
amount  allied  to  be  due  on  a  promissory  note. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Honaker  ft  Hutton  and  White 
A  Penn«  for  plaintiff  in  error: 

The  change  in  ihe  act  from  "void"  to  "be 
deemed  to  be  for  an  illegal  consideration"  puts 
a  negotiable  instrument  in  the  hands  of  an  in- 
nocent holder  on  the  same  footing  with  inno- 
cent holders  of  negotiable  paper,  when  the  il- 
legality arises  from  any  other  cause  than  the 
statute. 

A  purchaser  or  holder  of  a  negotiable  instru- 
ment, who  has  taken  it,  bona  fide,  for  a  valu- 
able consideration,  in  the  ordinary  course  of 
business,  when  it  was  not  overdue,  without 
notice  of  its  dishonor,  and  without  notice  of 
the  facts  which  impeach  its  validity,  as  be- 
tween antecedent  parties,  has  a  title  unaffected 
by  those  facts. 

Dan.  Neg.  Inst,  g  709;  LBarton,  Law  Pr.  p. 
562;  Story.  Prom.  Notes,  8d  ed.§  192;  8  Kent, 
Com.  p.  100,  note  4;  Norris  v.  Lanqley,  19  N. 
H.  428;  Converse  v.  Foster,  82  Vt.  828;  John- 
son V.  Meeker,  1  Wis.  486;  Chitty,  Bills  & 
Notes,  11th  Am.  ed.  *81,  95;  1  Parsons,  Notes 
&  Bills,  p.  279;  Olenn  v.  Farmen^  Bank,  70  N. 
C.  191;  Paton  v.  Coit,  6  Mich.  505,  72  Am. 
Dec.  58;  Hay  y.  Ayling,  16  Q.  B.  423;  Valleti 
v^  Parker,  6  Wend.  615;  Pickaway  County 
Bank  v.  Prathtfr,  12  Ohio  St.  497;  Dates  v. 
First  Nat.  Bank,  100  U.  S.  289,  25  L.  ed.  580; 
Sondheim  v.  Gilbert,  117  Ind.  71,  5  L.  R.  A. 
482;  Fleekner  v.  Bank  of  United  States,  21  U. 
S.  8  Wheat.  888,  5  L.  ed.  681. 

Independently  of  the  fact  that  the  plaintiff 
bank  is  protected  as  an  innocent  holder  of  the 
note  sued  on,  the  circuit  court  erred  in  holding 
that  the  usurious  interest  paid  the  Bank  of 
Abingdon  by  Scott  Brothers  (the  makers)  could 
be  credited  upon  the  principal  of  the  aebt  in 
the  hands  of  the  plaintiff. 

Moseley  ▼.  Brown,  76  Va,  428;  Clarkeon  v. 
Oarland,  1  Leigh,  162;  Spengler  v.  Snapp,  6 
Leigh,  505;  8  Minor,  Inst.  850,  Money  had  and 
received;  Antley  v.  Reynolds,  2  Strange,  915; 
Smith  V.  Bromley,  2  Dougl.  697;  Fitzroy  v. 
Qwillam,  1  T.  R.  158. 

The  purpose  and  effect  of  the  statute,  from 
its  very  terms,  are  only  to  give  the  borrower 
the  right  at  law  to  recover  back  the  excess  be- 
yond the  legal  interest  paid,  in  any  case,  from 
the  person  paying  the  same,  and  to  limit  the 
right  of  that  recovery  to  one  year  from  the 
date  of  such  payment;  and  this  remedy  is  ex- 
clusive. 

Matthews  ▼.  Paine,  47  Ark.  54;  Presbrey  v. 
Thomas,  1  D.  C.  App.  171;  Carter  v.  Carusi, 
112  U.  8.  478,  28  L.  ed.  820;  Hinman  v.  Oood- 
year,  56  Conn.  810;  Pixleyy.  Ingram,  58  Hun, 
98;  Oummings  v.  Knight,  65  N.  H.  202;  Wood, 
Limitation  of  Actions,  p.  287,  §  168;  Bamet  r. 
MuncU  Nat  Bank,  98  U.  8.  566. 26  L.  ed.  212; 
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Walsh  ▼.  Mayer,  111  U.  8.  81.  28  L.  ed.  888; 
Drieabaeh  ▼.  National  Bank,  104  U.  8.  63,  1^6 
L.  ed.  668;  Farmertf  A  M.  Nat  Bank  t.  Dear- 
ing,  91  U.  S.  29.  28  L.  ed.  196:  Cook  v.  LiUo, 
108  U.  8.  792,  26  L.  ed.  460;  Stephens  v.  Mo- 
nongahda  Nat.  Bank,  111  U.  8.  197,  28  L.  ed. 
899. 
Mr.  Daniel  Trii^S  ^^^  defendants  in  error. 

BULrrison*  «7. ,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  at  law  instituted  in  the  cir- 
cuit court  of  Washington  county,  in  Decem- 
ber, 1898,  bj  the  Lynchburg  National  Bank 
against  Scott  Bros.,  upon  a  negotiable  note 
for  $1,000,  bearing  date  June  8,  1893,  exe- 
cuted by  Scott  Bros. ,  and  payable  four  months 
after  date  to  S.  L.  Scott,  at  the  Bank  of  Ab- 
ingdon, Va. ,  indorsed  by  8.  L.  Scott  and  the 
BiAk  of  Abingdon,  and  discounted  by  the 
Lynchburg  National  Bank.  The  note  sued 
on  is  the  last  of  s  series  of  renewals  of  a  sim- 
ilar note  discounted  bv  the  Bank  of  Abing- 
don, December  17,  1888,  at  a  usurious  rate 
of  interest,  the  usurious  interest  paid  said 
bank  aggregating  the  sum  of  $606.88.  The 
plaintiff  bfmk  discounted  the  note  sued  on 
before  maturity,  in  the  due  course  of  busi- 
ness, at  6  per  cent  interest,  without  notice 
of  any  fact  connected  with  its  history,  or  of 
any  illegality  which  affected  it  in  the  hands 
of  antecedent  parties.  Before  the  maturity  of 
the  note  sued  on,  the  Bank  of  Abinedon  made 
a  general  deed  of  assignment  for  tne  benefit 
of  all  of  its  creditors.  Among  the  defenses 
iet  up  by  the  defendants  Scott  Bros,  was  that 
of  usury,  and  all  questions  of  law  and  fact 
were,  by  agreement,  submitted  to  the  court, 
which  gave  judgment  for  the  plaintiff  for  the 
sum  of  $1,002.26,  the  principal  of  said  note, 
and  charges  of  protest,  subject  to  a  credit  Of 
$606.88,  wiih  interest  on  the  balance  from  the 
date  of  said  ]  udgment.  Objections  to  the  rul- 
ings of  the  circuit  court  adverse  to  the  plain- 
tiff being  regularly  saved  by  bills  of  excep- 
tions, application  was  made  to  this  court  for 
a  writ  of  error,  which  was  granted. 

In  the  petition  the  plaintiff  assigns  four 
grounds  of  error,  all  raising  questions  of  far 
more  than  ordinary  interest.  In  the  view, 
however,  taken  of  the  case  by  this  court,  it 
becomes  unnecessary  to  consider  but  one ;  and 
that  is.  Can  the  defendants  Scott  Bros.,  in 
this  action,  avail  themselves  of  the  defense 
of  usury  against  the  plaintiff  bank,  a  bona 
fide  holder  of  the  note  sued  on,  for  value,  and 
without  notice  of  any  taint  of  usury,  and  re- 
ceived in  the  due  course  of  business,  before 
maturity,  and  at  a  legal  rate  of  discount? 

The  Statute  of  Virginia  (Code.  §  2818) 
provides  as  follows :  **  All  contracts  and  as- 
surances, made  directly  or  indirectly  for  the 
loan  or  forbearance  of  money  or  other  thing 
at  a  greater  rate  of  interest  than  is  allowed 
by  the  preceding  ^tion,  shall  be  deemed  to 
be  for  an  illegal  consideration,  as  to  the  ex- 
cess beyond  theprincipal  amount  so  loaned 
or  forborne.*  This  section  of  the  Code  is  in 
the  words  of  the  Act,  as  passed  March  24, 
1874,  and  has  been  the  law  in  Virginia  since 
that  date.  By  the  terms  of  the  statute  which 
was  in  force  in  this  state  prior  to  April  1, 
1873,  all  contracts  and  assurances  for  the  loan 
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or  forbearance  of  money  founded  upon  a 
usurious  consideration  were  declared  to  be 
void. 

The  question  to  be  considered  is  the  effect, 
as  to  negotiable  instruments,  of  this  chaoge 
in  the  statute,  declaring  that  such  coDtracU 
shall  be  deemed  to  be  for  an  i  1  legal  considen- 
tion  instead  of  void,  as  formerly. 

These  are  not  meaningless  words,  and  it 
cannot  be  doubted  that  the  legislature  hid 
some  wise  purpose  in  adopting  the  one  r&iher 
than  the  other. 

The  purchaser  or  holder  of  a  negotiable 
instrument,  who  has  taken  it  bona  fide,  for 
a  valuable  consideration.  In  the  ordinuj 
course  of  business,  when  it  was  not  overdue, 
without  notice  of  its  dishonor,  and  withoat 
notice  of  facts  which  impeach  its  validity  is 
between  antecedent  parties,  has  a  title  anaf- 
fected  by  those  facts,  and  may  recover  on  tbe 
instrument,  although  it  may  be  without  any 
legal  validity,  as  between  the  antecedat 
parties.     1  Dan.  Keg.  Inst  p.  576,  ^  769. 

I  believe  the  foregoing  strong  statement  of 
the  favor  with  which  negotiable  InstrumeDti 
are  regarded  by  the  law  is  universally  ac- 
cepted as  sound.  So  far  as  I  have  been  able 
to  examine  the  authorities,  there  is  bat  one 
exception  to  the  rule  Just  laid  down,  and 
that  is  when  the  statute  renders  such  lustra- 
ments  void.  The  law  extends  this  peculiar 
protection  to  negotiable  instniments  because 
it  would  seriously  embarrass  mercantile 
transactions  to  expose  the  trader  to  the  ooo- 
sequences  of  having  the  bill  or  note  passed 
to  nim  impeached  for  some  covert  defect. 
The  same  author  says :  **  When  the  statute 
merely  declares,  expresslv  or  by  implication, 
that  the  consideration  shall  be  deemed  il- 
legal, the  bill  or  note  founded  upon  sucb  con- 
sideration shall  be  valid  in  the  hands  of  the 
bona  fide  holder  without  notice,  but  tbe 
burden  of  proof  will  be  upon  the  plaintif, 
when  the  illegal  consideration  appears,  to 
show  that  he  »  a  bona  fide  holder  without 
notice."  In  sections  807  and  808  the  same 
author  says :  **  Li  many  localities  negotiable 
instruments  executed  upon  gaming  or  usu- 
rious considerations  are  upon  the  same  footing 
as  those  executed  for  other  illegal  oonsidera- 
tions— that  is,  void  between  the  parties,  but 
valid  in  the  hands  of  a  bona  fide  holder. 
.  .  .  And  that  when  the  instrument  wai 
executed  upon  an  illegal  consideration, 
especially  if  illegal  bv  statute  (but  not  abso- 
lutely avoiding ^he  instrument),  it  tbrowi 
upon  the  holder  the  burden  of  proving  bona 
fide  ownership  for  value.  .  .  .  And  in 
all  cases  where  the  statute  does  not  declare 
the  instrument  void,  bona  fide  ownership  for 
value  being  proved,  the  holder  is  entitled  to 
recover. " 

Story,  Prom.  Notes,  8d  ed.  §  1^*  »y- 
**  The  same  doctrine  will  generally  apply  » 
all  cases  of  a  bona  fide  holoer  for  value,  with- 
out notice,  before  it  becomes  due,  where  tbe 
original  note,  or  the  indorsement  thereof,  i> 
founded  on  an  illegal  consideration ;  and  this 
upon  the  same  general  ground  of  public  pol* 
icv,  without  any  distinction  between  a  case  of 
illegalitv  founded  in  moral  crime  or  turpi- 
tude, which  is  malum  in  se,  and  &  case 
founded  in  the  poAtive  prohibition  ot^t^' 
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^te,  which  is  malum  prohibitum;  f<v,  in 
•each  case,  Uie  innocent  holder  is,  or  may  be, 
otherwise  exposed  to  the  most  ruinous  con- 
sequences, and  the  circulation  of  negotiable 
instruments  would  be  materially  obstructed, 
if  not  totally  stopped.  The  only  exception 
is.  where  the  statute  creating  the  prohibition 
has  at  the  same  time,  either  expressly  or  by 
necessary  implication,  made  the  instrument 
absolutely  void  in  the  hands  of  every  hold- 
er, whether  he  has  such  notice  or  not." 

In  note  S  to  Kent's  Commentaries,  11th  ed. , 
vol.  8,  p.  100,  it  is  said:  '*If  a  note  is  not 
<leclarea  void  by  statute,  mere  illegality  In 
its  consideration  will  not  affect  the  rights  of 
Wk  bona  fide  holder  for  value  ;**  citing  Norrit 
▼.  LangUy,  19  N.  H.  428 ;  Converse  v.  FMtsr, 
^  Vt.  828 ;  Johnson  v.  Meeker,  1  Wis.  486. 

The  principles  in  the  foregoing  text- books 
are  sustained  by  the  following  adjudicated 
cases:  Olenn  v.  Farmers*  Bank,  70  N.  C. 
191 ;  Patony.  Coit,  5  Mich.  605,  72  Am.  Dec. 
«8 ;  Hay  v.  Ayling,  16  Q.  B.  423 ;  VaOett  v. 
J^arker,  6  Wend.  615;  Gates  v.  lf\rst  Nat. 
Bank.  100  U.  S.  289.  249,  250,  25  L.  ed.  580, 
£84.  585 ;  Sondheim  v.  Gilbert,  117  Ind.  71,  5 
L.   H.  A.  482. 

In  the  case  of  Converse  v.  Foster,  82  Vt. 
628.  cited  in  note  4  to  Kent's  Commentaries, 
supra.  Judge  Poland  says:  ''The  English 
statutes  against  usury  and  gaming,  not  only 
impose  a  penalty  for  such  illegal  acts,  but 
expressly  declare  that  all  notes,  bills,  bonds, 
and  other  securities  given  upon  such  illegal 
considerations  shall  be  utterlv  void.  All  the 
cases  that  have  been  cited,  and  all  that  can  be, 
«o  far  as  we  know,  both  English  and  Ameri- 
can, upon  this  subject,  turn  upon  this  very 
distinction  and  difference  between  these  stat- 
utes. In  those  cases  in  which  the  legislature 
has  declared  that  the  ille«:ality  of  the  con- 
tract or  consideration  shall  make  the  secur- 
ity, whether  bill  or  note,  void,  the  defend- 
ant may  insist  on  such  illeirality,  though  the 
plaintiff  or  such  other  partv  between  him  and 
the  defendant,  took  the  bill  or  note  bona  fide, 
and  gave  a  valuable  consideration  for  it. 
But  unless  it  has  been  so  expressly  declared 
by  the  legislature,  illegality  of  consideration 
would  be  no  defense  in  an  action  at  the  suit 
of  a  bona  fide  holder  for  value,  without  no- 
tice of  the  illegality." 

"  If  a  statute  declares  a  security  void,  *  says 
Judge  Rodman  in  the  case  of  Olenn  v.  Farm- 
ers* Bank,  JO  N.  C.  191,  "then  it  is  void  in 
whosesoever  hands  it  may  come.  If,  how- 
ever, a  negotiable  security  be  founded  on  an 
illegal  consideration  (and  it  is  immaterial 
whether  it  be  illegal  at  common  law  or  by 
fltatute),  and  no  statute  says  it  shall  be  voia, 
the  securitv  is  good  in  the  hands  of  an  in- 
nocent holder,  or  of  any  one  claiming  through 
bim. 

"The  case  of  Hay  ▼.  Ayling,  above  cited, 
ia  a  notable  illustration  or  the  difference. 

"  Oaminff  securities  were  declared  void  by 
9  Anne,  chap.  14,  g  1,  and  it  was  held  that 
they  were  void  in  the  hands  of  a  bona  flde 
innocent  indorsee.  The  Act  of  5  &  6  Wm. 
IV.,  chap.  41,  g  1,  modified  the  Act  of  Anne, 
and  declared  they  should  be  illegal.  The 
court  held  that  after  that  act  they  could  be 
recovered  on  by  an  innocent  holder. " 
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Mr.  Justice  Story,  in  the  case  of  Fteehnar  v. 
Bank  of  United  States,  21  U.  6.  8  Wheat.  888. 
5  L.  ed'.  681,  in  delivering  the  nnanimoiie 
opinion  of  the  court,  says :  "The  statutes  of 
usury  of  the  states,  as  well  as  of  England, 
contain  an  express  provision  that  asurioaa 
contracts  shall  be  utterly  void ;  and  without 
such  an  enactment  the  contract  would  be 
valid,  at  least,  in  respect  t6  persons  who  were 
strangers  to  the  usury." 

In  VaUett  ▼.  Parker,  6  Wend.  615,  Ohitf 
Justice  Savaffe  said :  "  Wherever  the  statutes 
declare  notes  void,  they  are,  and  must  be  so, 
in  the  hands  of  every  holder ;  but  where  they 
are  adjudged  by  the  court  to  be  so,  for  failure, 
or  the  illegality  of  the  consideration,  they 
are  void  only  in  the  hands  of  the  orieimu 
parties,  or  those  who  are  chargeable  with,  or 
have  had  notice  of  the  consideration.* 

In  Sondheim  v.  QiVbert,  117  Ind.  71,  6  L. 
R.  A.  482,  Mitchell.  J.,  says:  "The  au- 
thorities justify  the  statement  that  a  defend- 
ant may  insist  upon  the  illegality  of  the  con- 
tract or  consideration,  notwithstanding  the 
note  is  in  the  hands  of  an  innocent  holder  for 
value,  in  all  those  cases  in  which  he  can  point 
to  an  express  declaration  of  the  legislature 
that  the  illegality  insisted  upon  shall  make 
the  security,  whether  contract  bill,  or  note, 
void.  But  unless  the  legislature  has  so  de- 
clared, then,  no  matter  how  illegal  or  im- 
moral the  consideration  may  be,  a  commer- 
cial note  in  the  hands  of  an  innocent  holder 
for  value  will  be  held  valid  and  enforceable  ;* 
citing  a  number  of  authorities. 

This  court,  in  Branch  v.  Binkina  Fund 
Comrs.,  80  Va.  427,  56  Am.  Rep.  596,  says 
that  a  note  in  the  hands  of  the  maker,  before 
delivery,  is  not  property,  nor  the  subject  of 
ownership  as  such ;  that  It  must  be  issued  or 
delivered  bv  the  maker  before  any  one  can 
become  the  bona  flde  holder  of  it.  This  view 
is  not  in  conflict  with  the  position  taken 
here,  where  the  question  being  considered  is 
the  difference  between  contracts  declared  by 
the  statute  to  be  void,  and  those  declared 
to  be  for  an  illegal  consideration,  and  where 
thepote  sued  on  was  issued  and  delivered  by 
the  maker.  Nor  are  the  authorities  quoted  to 
sustain  the  conclusion  here  reached  in  conflict 
with  the  view  expressed  in  80  Vs.  427,  56 
Am.  Rep.  596. 

If  the  word  "illegal"  were  construed  to 
mean  "  void,  ^  as  contended  for  bv  the  learned 
counsel  for  the  appellees,  the  change  in  the 
statute  would  be  meaningless.  A  glance  at 
the  history  of  the  statute  makes  it  clear  that 
the  legislature  had  an  object  in  its  change. 
The  revisers  of  the  Code  of  1849  recom- 
mended that  what  is  now  section  2818  should 
be  adopted  by  the  legislature.  The  legis- 
lature, however,  refused  to  adopt  the  report  of 
the  revisers,  and  the  law  still  declared  all 
usurious  contracts  void,  until  the  law  was 
modified,  and  declared  they  should  be  void 
only  as  to  the  interest  in  excess  of  6  per  cent 
per  annum,  but  the  Legislature  of  1874  de- 
clared that  it  should  be  deemed  to  be  for  an 
illegal  consideration, as  to  the  excess  beyond 
the  principal  sum  loaned  or  forborne.  Com- 
mercial paper  has  ever  been  regarded  with 
favor  by  the  law,  and,  in  view  of  its  growing 
importance  and  its  universal  convenience  in 
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the  affairs  of  men,  it  is  not  strange  that  the 
lawmaker,  in  the  interest  of  a  wise  public 
policy,  should  desire  to  exempt  such  paper, 
In  the  hands  of  a  bona  fiae  holder  for 
▼alue,  and  without  notice,  from  the  hazard 
and  uncertainty  to  which  it  was  subjected  by 
the  law  under  a  statute  which  declared  the 
usurious  contract  void.  But,  whatever  may 
have  been  the  motive  of  the  legislature  in 
making  this  change,  it  is  the  dutv  of  the 
court  to  enforce  the  law  as  it  is  made.  And 
it  is  perfectly  clear,  upon  reason  and  au- 
thority, that,  no  matter  how  illegal  the  con- 
sideration may  be,  a  negotiable  note  in  the 
hands  of  a  bona  fide  holoer,  for  value,  with- 
out notice,  will  be  held  valid  and  enforce- 
able. 

If  the  maker  of  a  negotiable  note  contents 
the  right  of  one  who  has  acquired  it  by  in- 
dorsement, for  value,  before  maturity,  and 
without  notice  of  any  defense,  to  recover  of 
him  the  amount  of  the  note,  he  must,  to  pre- 
vail, be  able  to  show  a  statute  that  in  ex- 
press terms,  or  by  necessary  implication, 
declares  the  note  to  be  veld. 


The  agreed  statement  of  facts  In  this  cue 
shows  that  the  plaintiff  in  error  discounted 
the  note  sued  on  before  maturity,  and  io  th« 
due  course  of  business,  at  6  per  cent  ioteregt; 
that  the  plaintiff  in  error  had  no  notice  cr 
knowledge  when  it  discounted  the  note  thtt 
it  was  a  renewal  of  any  other  note,  or  that  it 
had  ever  theretofore  been  discounted  by  the 
Bank  of  Abind^on,  or  that  anv  one  had  at 
any  time  received  from  the  defendants  Id 
error  usurious  interest  thereon. 

The  Statute  (sec.  2818)  declaring  that  all 
usurious  contracts  shall  be  deemed  to  be  f'lr 
an  illegal  consideration  as  to  the  interm, 
instead  of  void,  as  formerly,  it  follows  from 
what  has  been  said  that  the  defendants  in 
error  could  not  avail  themselves  of  the  defense 
of  usury,  to  defeat  the  plaintiff  bank  of  its 
recovery  of  the  note  sued  on,  or  any  pan 
thereof. 

The  judgment  cf  the  Oireuit  Oourt  being  ta 
conjliet  tnth  thU  opinion,  it  muMt  be  retiend 
and  set  aside,  and  this  court  will  enter  sock 
judgment  as  the  said  circuit  court  ought  to 
have  entered. 


MI8S0URI  SUPREME  COUBT. 


Henry  H.  6CHXJFELDT  et  al,^  Betpte., 

V. 

J.  Francis  SMITH  et  al.,  Appte. 
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1.  A  deed  of  tmast  by  an  insolvent  cor- 
poration is  not  void  as  matter  of  law  from 
tbe  fact  that  the  directors  vote  themselves  pref- 
erences in  payment  of  debts. 

8.  Directors  of  an  insolvent  corporai- 
tion»  who  vote  themselves  preferences 
over  other  creditors,  must  sbow  that  all  tbelr  se- 
cured claims  are  honest  and  Justly  due  them. 

(July  9, 1885.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Buchanan  County  in 
favor  of  plaintiffs  in  an  action  brought  to  set 
aside  a  trust  deed  executed  by  James  Walsh 
Mercantile  Company  for  the  benefit  of  credi- 
tors.    Betersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Huston  &  Parrish,S-  S.  Brown, 
and  H.  K.  White,  for  appellants: 

A  corporation  in  the  transaction  of  its  busi- 
ness, though  embarrassed,  can  convey  its  as- 
sets by  way  of  deed  of  trust,  making  a  prefer- 
ence among  its  creditors. 

2  Kent,  Com.  281,  815,  noieg;  Cook,  Corp. 
2d  ed.  691;  Ang.  &  A.  Priv.  Corp.  11th  cd. 
187;    1    Beach,   Priv.    Corp.   858;    2  Potter, 

NoTB.— For  preferences  by  Insolvent  corpora- 
tions, see  note  tolLyous-Thomas  Hardware  Co.  v. 
Perry  8tove  Mtg,  Oa  (Tex.)  22  L.  B.  A.  8QB. 
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Corp.    <I95;   Burrill,  Assfgnm.   6th  ed.  54: 
St.   Louis  Oity  A    County  v.  Alexander.  23 
Mo.    488;     Kitchen    v.  8t.    Louie,  K.  V.  «* 
N,  R.  Go.  69  Mo.  224;  ^wckUy  v.  Fither,  :5 
Mo.  498;  Foster  v.  MuOanphy  Planing  Mill 
Co.  92  Mo.  79;  Larrabee  v.  Franklin  Bank,  lU 
Mo.  592;  Alberger  v.  National  Bank  of  Cm- 
meree,  128  Mo.  818;  LaOrange  Butter  Tub  C9. 
V.  National  Bank  of  Commerce,  122  Mo.  154; 
Catlin  V.  Eagle  Bank,  6  Conn.  288:  Sannrt 
Bank  v.  Bates,  8  Conn.  505;  PondviOe  Go.  ▼. 
Clark,  25  Conn.  97;  Smith  v.  Skenry,  47  Conn. 
47;   Warner  v.  Mower,  11  Vt.  885;  Sargeut  f. 
Webster,  18  Met  497,  46  Am.  Dec.  748;  Pvni 
V.  Framingham  A  L,  R.  Co.   130  Mass.  M; 
Olney  v.  Conanieut  iMnd  Co.  16  R  I.  597. 5 
L.  R.  A.  861;  DeRuyter  v.  St.  Peter's  Chnrei 
Trustees,  8  Barb.  Ch.  119,  approved  in  8  X.  T. 
238;  Hoyt  v.  Sheldon,  8  Bosw.  267;  />un<vn» 
V.  New  York,  H.ANRCo.U  N.  T.  190.  ^ 
N.  Y.  1;  Lane  v.  Wheelwright,  69  Hud,  180: 
Broicer  v.  Brooklyn  Trust  Co.  50  N.  Y.  S,  R 
630;  Foav.  Jaffw«m,  41  N.J.  Eq.  648;  firry** 
V.  Porpoise  Fishing  Co.  42  N.  J.  Ri.  397;  SccA 
V.  East  Cape  May  Beash  Co.  50  N.  J.  Eq.  7l7j 
Dana  v.  Bank  of  United  States,  5  Watts  &  S. 
228;  Cordon  v.  Preston,  1  Watts,  885,  26  Am. 
Dec.  75;  State  v.  Bank  of  Maryland,  6  Gill  & 
J.  205,  26  Am.  Dec.  661:  Burr  v.  McDonald, 
8  Gratt.  216;  Plantenf  «in*v.lFAtY«f,78ViL 
787;  Ruffner  Bros.  v.  Welton  Coal  A  SaU  Cf 
36  W.  Va.  244;  Dabney  v.  Bank  ofStaU(fS. 
a  8  S.  C.  N.  S.  124;  Banng  v.  Dabnes.  86  C. 
S.  19  Wall.  1.  22  L.  ed.  90;  Carey  v.  Gik*  ^^ 
Ga.  9;  Globe  Iron  Roofing  A  C,  Co.  v.  Thaekff, 
87  Ala.  458;  Goodyear  Rubber  Co.  ▼.  GeorgtD, 


See  also  31  L.  R.  A.  205,  497;   39    L.  R.  A.  254;   44  L.  R.  A.  766. 
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Seott  Co.  96  Ala.  489;  Arthur  v.  Commercial  dk 
M.  Bank,  9  Smedes  &  M.  894, 48  Am.  Dec.  719; 
JE^  parte  Conway,  4  Ark.  802;  Ringo  v.  Riseoe, 
13  Ark.  588;  Worthen  v.  QHJfith,  59  Ark.  562; 
Oould  T.  LitUe  Boek,  M.  R.  A  T,  R,  Co.  62 
Ped.  Rep.  682;  United  iyiatea  Bank  v.  Huth,  4 
B.  Mon.  428;  Neuport  dk  C.  Bridge  Co.  v. 
Jkntglats,  12  Bush,  678;  Hopkim  v.  Oallatin 
Tump.  Co,  4.  Humph.  408;  Lippincott  v.  Shaw 
Carriage  Co.  25  Fed.  Hep.  577;  Reicfiwald  v. 
Commercial  Hotel  Co.  106  HI.  489;  Town  t. 
.Bank  of  River  Raiein,  2  Dougi.  (Mich.)  530; 
CaneH  ▼.  Roger§,  88  Mich.  868.  81  Am.  Rep. 
«19;  TumbullY.  Prentiee  Lumber  Co.  55  Mich. 
887;  KendaUY.  Bishop,  76  Mich.  684;  Bank  of 
Montreal  v.  J.  B.  PMts  Salt  <t  L.  Co.  W  Mich. 
845;  JJiUe  v.  StoekweU  d  D.  Furniture  Co,  23 
Te6,  Rep.  482;  BueU  v.  Buckingham,  16  Iowa. 
284,  85  Am.  Dec.  516;  Oarrett  v.  Burlington 
JPlow  Co,  70  Iowa.  697.  59  Am.  Rep.  461 ;  War- 
field  Y.  Mar^iaU  County  Canning  Co,  72  Iowa, 
866;  Rollins  ▼.  Sltaver  Wagon  db  C\  Co.  80  Iowa, 
880;  Hbspes  v.  Northwestern  Mfg,  A  Car  Co.  48 
MiDD.  174. 15  L.  R  A.  470:  FooU  v.  West  Point 
Butter  d  C.  As*o,  80  Fed.  Rep.  518;  Milroy  v. 
Eager,  80  Fed.  Rep.  544;  AUis  y,  Jones,  45  Fed. 
Rep.  148;  Hays  y.  Citizemf  Bank,  51  Kan.  585; 
Fogg  y.  Blair,  138  U.  S.  534,  88  L.  ed.  721; 
George  T.  Smith  Middlings  Purifier  Co.  v.  Me- 
Groarty,  136  D.  8.  237,  84  L.  ed.  846;  Re  Patent 
File  Co,  L.  R.  6  Gh.  88;  Re  Wineham  Shipbuild- 
ing B,  dS.  Oo,h,K9  Cb.  Div.  822. 

The  fact  that  one  of  the  claims  preferred 
was  guaranteed  hy  the  president  of  the  cor- 
poration, and  that  another  was  the  property  of 
the  estate  of  a  decedent  of  which  the  president 
of  the  corporation  was  administrator,  will  not 
invalidate  the  deed  in  any  respect. 

iSSt.  fxmis  City  dk  County  v.  Alexander,  28 
Mo.  488;  Foster  y.  MuUanphy  Planing 'Mill  Co. 
92  Mo.  79;  BueU  v.  Buckingham,  16  Iowa,  284, 
85  Am.  Dec.  516;  HaUam  v.  Indianola  Hotel 
Co.  56  Iowa,  179;  Oarrett  v.  Burlington  Plow 
Co.  70  Iowa.  697;  Farmers*  d  M.  Bank  v.  Was- 
eon,  48  Iowa,  836;  Bank  of  Montreal  v.  J.  B. 
Fdtts  Salt  db  L,  Co,  90  Mich.  845;  Ex  parte  Con- 
way, 4  Ark.  802;  Ringo  v.  Biscoe.  18  Ark.  508; 
Worthen  v.  Urijith.  59  Ark.  562;  Planter^ 
Bank  v.  Whittle,  78  Va.  789:  Hospes  v.  North- 
western Mfg.  db  Car  Co.  48  Minn.  174, 16  L.  R, 
A.  470;  CaUin  v.  Eagle  Bank,  6  Conn.  233; 
WUkinson  y,  Bauerle,  41  N.  J.  Eq.  685;  Whit- 
well  V.  Warner,  20  Vt.  425;  Gordon  y.  Preston, 
1  Watts,  3a5;  Ashhurafs  App,  60  Pa.  290;  Dun- 
comb  y.  New  York,  H,  db  N,  B.  Co.  84  N.  Y. 
190;  Central  R.  db  Bkg.  Co.  v.  Claghorn,  1 
Speers,  Eq.  545;  Brown  v.  Orand  Rapids  Par- 
lor Furniture  Co.  58  Fed.  Rep.  286.  22  L.  R. 
A.  817;  OouUly.  LitUe  Rock,  M.R.  db  T.  R  Co, 
52  Fed.  Rep.  680;  Hills  v.  StockueH  db  D.  Fur- 
niture Co.  23  Fed.  Rep.  482;  McCracken  ▼. 
Robison,  67  Fed.  Rep.  875;  Tnyhr  County  Ct, 
Y.  Baltimore  db  O.  R.  Co.  85  Fed.  Rep.  161. 

Walshes  vote  as  director  was  not  necessary 
to  order  the  deed  of  trust.  Two  of  the  di- 
rectors, Byrne  and  McGuire,  constituted  a 
quorum,  and  their  votes  in  favor  of  the  deed 
of  trust  made  it  the  act  of  the  corporation, 
even  if  Walsh's  vote  in  its  favor  be  excluded. 

Foster  v.  Mullanphy  Planing  Mill  Co.  supra; 
Cook,  Stock  &  Stockholders,  718;  BueU  v. 
Buckingham,  supra. 

Even  if  a  single  director's  interest  in  the 
WL.  R  A. 


claims,  one  of  which  he  held  as  administrator 
and  another,  of  which  he  had  indorsed,  ren- 
dered the  deed  invalid  as  to  those  claims,  the 
deed  remains  good  as  to  the  others. 

Jones,  Chat.  Mortg.  386;  Hardcastle  v. 
Fisher,  24  Mo.  70;  Foster  v.  Mullanphy  Plan- 
ing Mill  Co,  92  Mo.  79;  Morris  v  Lindauer, 
54  Fed.  Rep.  28.  6  U.  8.  App.  510;  Cohn  v. 
Ward,  82  W.  Va.  39;  Riggan  v.  Wolf,  68  Ark. 
587. 

Messrs.Ylnton  Pikot  Stanber  &  Cran- 
dall,  Willard  P.  Hall,  and  Dow«,  Jolm- 
flon  &  Rusk,  for  respondents: 

The  directors  of  an  insolvent  corporation 
cannot  be  made  preferred  creditors  for  unse- 
cured debts.  This  rule  is  universal  where  the 
vote  of  the  preferred  director  or  directors  is 
necessary  to  the  giving  of  the  preference. 

Suddath  v.  Gallagher,  126  Mo.  898;  Bridgens 
V.  Dollar  Sav.  Bank,  66  Fed.  Rep.  9;  La 
Grhnge  Butter  Tub  Co,  v.  National  Bank  of 
Commerce,  122  Mo.  154;  Hitty.  Rich  Hill  Coal 
Min,  Co.  119  Mo.  9;  Roan  y.  Winn,  98  Mo.  508; 
Foster  v.  Mullanphy  Planing  Mill  Co.  92  Mo. 
79;  Williams  v.  Jackson  County  Patrons  nf 
Hu^andry,  28  Mo.  App.  132;  Adams  v.  Kehlor 
MiU.  Co.  85  Fed.  Rep.  433;  Consolidated  Tank 
Line  Co,  v.  Kansas  City  Varnish  Co.  43  Fed. 
Rep  204.  45  Fed.  Rep.  7;  Mallory  v.  Mallorjf 
Wheeler  Co.  61  Conn.  131;  Olney  v.  Oonanieut 
Land  Co,  16  R.  I.  597,  5L.  R.  A.  861;  Hopkins^s 
App.  90  Pa.  69;  Richards  v.  New  Hampshire 
Ins.  Co.  48  N.  H.  263;  Sicardiy.  Keystone  Oii 
Co.  149  Pa.  148;  Lowry  Bkg,  Co.  v.  Empire 
Lumber  Co.  91  Ga.  624;  Corey  v.  Wadsworth,  99 
Ala.  68.  23  L.  R  A.  618;  Gibson  v.  Trowbridge 
Furniture  Co,  96  Ala.  357;  Lippincott  v.  Sftaw 
Carriage  Co.  25  Fed.  Rep.  577;  Beach  v.  Miller, 
130  m.  162;  Roseboom  y.  Whittaker,  132  111.  81; 
Peterson  v.  Brdbrook  Tailoring  Go.  150  III.  290; 
Hays  V.  Citizemf  Bank,  51  Kan.  585;  Howe  v. 
Sanford  Fork  db  T.  Co.  44  Fed.  Rep.  231;  Bos- 
worth  V.  Jacksonville  Nat.  Bank,  64  Fed.  Rep. 
615;  Sutton  Mfg.  Co.  v.  HtCtchinson,  68  Fed. 
Rep.  497;  Gaslight  Imp.  Co,  v.  Terrell,  L.  R. 
10  JEq.  168;  Haywood  v.  Lincoln  Lumber  Co. 
64  Wis.  639;  Thompson  v.  Huron  Lumber  Co. 
4  Wash.  600;  Hill  v.  Pii/neer  Lumber  Co,  113 
N.  C.  173.  21  L.  R.  A.  560;  Chamberlain  v. 
Pacific  Wool' Growing  Co.  54  Cal.  103;  BUilock 
V.  Kernersville  Mfg,  Co.  110  N.  C.  99;  2  Mora- 
wetz,  Priv.  Corp.  §  787.  par.  8;  17  Am.  & 
Eng.  Encyclop.  Law,  p.  123;  Gluck  &  Becker. 
Receivers,  §  49;  Wait,  Insolv.  Corp.  §  162; 
Lamb  v.  Laughlin,  26  W.  Va.  800;  Wait, 
Fraud.  Conv.  §  470. 

A  corporation  is  insolvent  within  the  rule  as 
to  preferring  creditors  when  its  assets  are  in- 
sufficient to  pay  its  debts,  and  it  has  ceased  to 
do  business,  or  is  in  the  act  of  taking  a  step 
which  will  practically  incapacitate  it  for  con- 
ducting the  corporate  enterprise. 

Corey  v.  Wadstoorth,  99  Ala.  68,  23  L.  R.  A. 
618;  Dodge  v.  Mastin,  17  Fed.  Rep.  660;  11 
Am.  &  Ens.  Encvclop.  Law,  pp.  168,  172; 
Morse,  Banks  &  banking,  §  662;  Gluck  & 
Becker,  Receivers,  §§  14,  49;  Reid  v.  Lloyd,  52 
Mo.  App.  282;  State  v.  Koontz,  83  Mo.  323; 
Eddy  V.  Baldwin,  32  Mo.  369;  Buchanan  v. 
Smith,  83  D.  S.  16  Wall.  277.  21  L.  ed.  280. 

Directors  are  charged  with  knowledge  as  to 
the  solvency  of  their  corporation. 

McDanid  v.  Harf>ey,  51  Mo.  App.  198;  Hop" 
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kin(f9  App.  90  Pa.  69;  Sicardi  v.  Keystone  OH 
Co.  149  Pa.  148;  Lowry  Bkg,  Oo.  ▼.  J^pire 
Lumber  Co.  91  Ga.  634;  Cm^  y.  Wadnoorth, 
iupra;  Jones  y,  Arkaneae  MechanieaX  db  Agri, 
Co.  38  Ark.  25. 

The  execution  of  a  conveyaDce  of  all  its 
property  by  a  corporation  ia  a  confession  of  in- 
solvency. 

Kellog  V.  Riehardeon,  19  Fed.  Rep.  71;  OUver- 
Finne  Grocer  Go.  v.  MiUer,  58  Mo.  App.  107: 
Walton  y.  First  Hat.  Bank,  18  Colo.  265,  5 
L.  R.  A.  765;  Consolidated  Tank  Line  Oo.  y. 
Kansas  City  Varnish  Oa.  45  Fed«  Rep.  18; 
Morse,  Banks  &  Banking,  g  622. 

Inasmuch  as  the  directors  were  preferred 
in  the  deed  of  trust,  they  were  disqualifiled  by 
their  self-interest  from  acting  and  making  such 
preference  as  trustees  of  the  corporation.  The 
deed  of  trust  is  therefore  yoid  in  toto  on  ac- 
count of  the  disqualification  of  the  directors  to 
act  as  trustees  of  the  corporation  in  a  matter  in 
which  they  were  personally  interested. 

8uddath  y.  QaUagher.  126  Mo.  893;  Bridgens 
y.  Dollar  Sav.  Bank,  66  Fed.  Rep.  9;  Boan  y. 
Winn,  93  Mo.  508;  Foster  y.  MiUlanphy  Plan- 
ing Mia  Go.  92  Mo.  79;  Williams  y.  Jackson 
Country  Patrons  of  Husbandry,  28  Mo.  App. 
182;  Adams  y.  Keklor  Mill.  Oo.  85  Fed.  Rep. 
438;  Consolidated  Tank  Line  Co.  y.  Kansas 
City  Varnish  Co.  48  Fed.  Rep.  204,  45  Fed. 
Rep.  7;  Duncomb  y.  New  York,  H.dkN.B.  Oo. 
84  N.  T.  190. 

When  the  corporation  became  insolyent  its 
assets  became  ipso  facto  a  trust  fund  in  the 
hands  of  its  directors  for  the  benefit  of  its 
creditors,  and  the  directors  were  disqualified 
from  dealing  with  this  fund  for  their  own  bene- 
fit or  advantage.  It  therefore  follows  that  the 
attempt  on  the  part  of  the  directors  to  author- 
ize the  execution  by  the  corporation  of  the 
deed  of  trust  in  which  certain  debts  of  the  di- 
rectors were  attempted  to  be  preferred  was 
yoid. 

Munson  v.  8yraeuse,G.  dbC.R.Ch.  108  N.Y. 
78;  Lamb  y.  Laughlin,  25  W.  Va.  800;  Sutton 
Mfg.  Co.  y.  HutcJiinson,  63  Fed.  Rep.  496; 
Bradley  y.  FarweU,  Holmes,  C.  0.  488:  Adams 
y.  Kehlor  MiU.  Co.  supra;  Ward  y.  Davidson, 
89  Mo.  445. 

Haclkrlaae»  •/.,  deliyered  the  opinion 
of  the  court : 

This  suit  is  to  set  aside  a  certain  deed  of 
trust,  executed  on  the  18th  day  of  March, 
1893,  by  the  James  Walsh  Mercantile  Com- 

Jany,  a  business  corporation,  to  defendant 
.  Francis  Smith,  as  trustee,  to  secure  its 
creditors  in  the  order  therein  named.  The 
deed  was  executed  in  pursuance  of  this  reso- 
lution  of  the  board  of  directors :  **  Whereas, 
this  corporation  is  unable  to  meet  its  obli- 
gations as  they  fall  due,  though  its  assets  are 
much  more  than  its  liabilities:  Resolved, 
that,  in  order  to  more  economically  dispose 
of  such  portion  of  its  assets  as  may  be  neces- 
sary to  pay  its  debts  than  could  be  done  if 
legal  proceedings  should  be  instituted,  the 
corporation  convey  all  its  property,  real,  per- 
sonal, and  mixed,  to  J.  Francis  Smith,  as 
trustee,  with  powers  of  sale  and  collection, 
and  that  such  trustee  pay :  First,  costs  of  the 
trust ;  second,  debts  preferred  by  the  state  laws 
•f  Missouri ;  thlfd,  obligations  for  borrowed 
29  L.  R.  A. 


money  not  secured  b^  collateral ;  fourth,  bal- 
ance due  on  notes  for  burrowed  moo^  se- 
cured by  collateral  after  application  of  col- 
lateral and  their  proceeds,  and  notes  of  otber 
parties  discounted  by  the  company,  after  due 
attempt  to  collect  from  makers ;  fifth,  other 
indebtedness  of  the  company  not  disputed." 
The  deed  of  trust  was  drawn  in  accordanee 
with  the  resolution.  The  creditors  of  the 
yarious  classes,  with  the  amounts  due  eadi, 
were  specified,  and  directions  were  i^yen  the 
trustee  to  pay  the  debts  in  the  order  named. 
The  debts  of  the  third  class  as  specified  in 
the  mortgage  aggre^rated  about  $85,000,  and 
those  of  the  fourth  class  about  $56,000.  The 
fifth  class  of  creditors  secured  were  the  gen- 
eral mercantile  creditors  of  the  corporation. 
The  debts  of  this  class  aggregated  about 
$80,000.  Creditors  of  this  class  prosecute 
this  suit.  Pend  i ng  the  suit,  defendant  Smith 
was  appointed  receiver.  The  face  value  of 
the  assets  amounted  to  about  $300,000,  bat, 
on  account  of  depreciation,  it  was  thought 
by  the  receiver  that  not  more  than  $100,000 
could  be  realized  on  them.  There  woald  be, 
therefore,  but  little,  if  anythinic,  to  apply 
on  the  fifth  class  of  debts.  Under  the  deed 
of  trust,  power  of  sale  was  giyen  the  trustee, 
as  also  authority  to  collect  the  debts  due  the 
company.  It  was  charged  in  the  petition 
''that  certain  of  the  indebtedness  in  preferred 
classes  8  and  4  is  the  individual  indebted- 
ness of  the  ofilcers  and  directors  of  said  cor- 
poration, and  was  contracted  for  the  purpose 
of  protecting  the  individual  liability  of  said 
officers  and  directors.''  Defendant  Smith, 
by  answer,  admitted  the  execution  and  de- 
livery of  the  deed  of  trust,  and  that,  by  yir- 
tue  of^the  powers  thereby  conferred,  he  took 
into  Ills  possession  all  the  property  so  as- 
signed to  him,  with  a  view  of  administering 
the  same.  The  other  allegations  of  the  peti- 
tion were  in  substance  denied.  The  only 
evidence  offered  on  the  trial  was  directed  to 
the  question  of  the  solvency  or  the  corpora- 
tion at  the  time  the  deed  of  trust  was  inade. 
The  records  of  the  corporation  showed  that 
James  Walsh  was  its  president.  Charles  Mc- 
Ginn, vice-president,  and  John  F.  Byrne, 
secretary.  It  also  appears  that  these  were 
the  only  directors  who  passed  the  resolution. 
The  de^  of  trust  was  signed  by  James  Walsh, 
as  president,  and  attested  by  John  P.  Byrne. 
as  secretary.  One  note  plsboed  in  class  X  as 
described  in  the  deed  of  trust,  was  dated 
January  25,  1888,  and  was  executed  by  the 
former  firm  of  James  Walsh  <&  Co.  in  the  sum 
of  $12,000,  payable  to  Ferdinand  Lotz,  of 
St.  Joseph,  Missouri,  payment  of  which  has 
been  assumed  by  said  party  of; the  first  pan.* 
Another  note  of  the  same  character,  dated  in 
1889,  for  $2,000,  was  also  described  in  the 
deed  of  trust.  In  the  same  class  were  two 
notes  made  by  the  corporation  to  James 
Walsh,  as  administrator  of  the  Conrad  es- 
tate. It  was  not  shown  by  eyidenoe  that  the 
creditor  James  Walsh  was  the  same  person 
as  James  Walsh  the  president  and  director  of 
the  corporation ;  nor  was  any  eyidence  offered 
explanatory  of  the  assumption  by  the  oorpo- 
ration  of  the  note  of  James  Walsh  &  Co.  The 
case  was  argued  by  counsel  on  both  sides,  and 
the  identity  of  James  Walsh  in  each  capacity 
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lius  been  assumed.  No  evidence  was  offered 
tending  to  prove  actual  bad  faith,  either  in 
the  execution  of  the  deed,  or  in  creating  the 
debts  secured  by  it.  The  court  found  that 
on  the  18th  day  of  March,  1803  (the  date  of  the 
deed  of  trust),  the  defendant  James  Walsh 
Mercantile  Company  was  insolvent,  and  from 
that  date  ** ceased  to  be  a  going  concern." 
Upon  this  finding  a  decree  was  entered  set- 
ting aside  the  deed  of  trust,  from  which  de- 
fendants appealed. 

Most  of  the  questions  involved  in  this  rec- 
ord have  in  some  recent  cases  in  this  court 
been  given  careful  and  exhaustive  considera- 
tion. The  investigations  given  the  subject 
have  been  more  labored  and  thorough  on  ac- 
count of  apparent  want  of  harmony  in  some 
of  the  previous  decisions  of  this  court,  as 
well  as  on  account  of  the  diversity  of  opin- 
ion in  other  Jurisdictions.  The  conclusions 
reached  by  each  of  the  divisions,  w^hich  re- 
ceived the  concurrence  of  all  the  members, 
mav  be  briefly  given  in  the  language  of  the 
syllabus  prepared  by  the  judge  who  wrote 
one  of  the  opinions,  as  follows:  ''A  corpo- 
ration in  failing  circumst-ances  may  prefer 
one  creditor  to  another,  in  discharging  its 
obligations,  if  such  preference  Is  made  in 
good  faith  while  the  property  of  the  com- 
pany remains  in  its  possession, unaffected  by 
lien's  or  any  process  of  law.  Mere  insolvency 
of  a  corporation  does  not  of  itself  transform 
its  assets  into  a  trust  fund  for  the  equal  bene- 
fit of  all  its  creditors.  **  Alberger  v.  National 
Bank  of  Commeree,  128  Mo.  818 ;  Slavens  v. 
Jo/m  R.  Cook  Drug  Co.  (Mo.)  80  8.  W.  Rep. 
1025;  Waggoner- Gates  Mill  Oo.  v.  Ziegl&r-ZattB 
Commimon  Oo.  (Mo.)  (not  yet  officially  re- 
ported) 31  8.  W.  Rep.  28.  In  the  case  last 
cited,  which  was  decided  by  division  2  of 
this  court  it  was  also  held  that  preferei>ce 
in  the  same  circumstances  may  be  given  to 
a  creditor  of  a  corporation  who  is  secured  by 
the  indorsement  of  some  of  its  directors.  It 
would  seem  to  follow  logically  from  these 
decisions  that  a  preference  mav  be  made  to 
a  director  for  a  debt  directly  due  him  from 
the  corporation,  unless  it  would  be  defeated 
by  his  own  act  in  voting  himself  the  prefer- 
ence. 

But  it  is  insisted  with  much  earnestness, 
and  argued  with  great  ability,  that  the  di- 
rectors had  no  power  to  bind  the  corporation 
to  an  agreement  made  with  themselves,  and 
in  wliich  they  had  a  personal  Interest,  and 
that,  therefore,  the  resolution  of  the  board 
of  directors  authorizing  preferences  to  be 
given  the  members  thereof,  over  other  cred- 
itors, and  the  deed  of  trust  executed  in  pur- 
suance thereof,  were  absolutely  void.  This 
C(Mitention  must  rest  upon  one  of  two  theo- 
ries,— either  that  the  directors  of  a  corpora- 
tion are  trustees  for  its  creditors,  and  its  as- 
sets constitute  a  trust  fund  which  they  must 
apply  ratably  toward  the  satisfaction  of  all 
the  debts,  or  that  such  a  transaction  is,  upon 
its  face,  constructively  fraudulent.  As  has 
been  seen,  the  so  called  *•  trust- fund  theory,* 
as  applied  to  a  corporation,  while  dominion 
over  Its  property  is  retained,  is  not  recog- 
nized in  this  state  as  being  sound.  Nothing 
additional  need  be  said  on  that  subject.  The 
board  of  directors  are  undoubtedly  trustees 
?9  L.  R.  A. 


for  the  corporation  and  stockholders,  and, 
when  acting  for  them,  are  bound  to  exercise 
the  utmost  good  faith.  Anj  attempt  in  deal- 
ing with  its  property  or  affairs  to  secure  them- 
selves personal  advantages  over  other  stock- 
holders should  at  least  be  subject  to  the  most 
rigorous  scrutiny.  Hill  v.  Bieh  Hill  Coal 
Min.  Co,  119  Mo.  10,  and  cases  cited. 

But  it  cannot  bejsaid,  as  a  correct  proposi- 
tion of  law,  that  officers  of  a  corporation 
cannot  themselves  and  in  their  own  names 
contract  with  it.  To  so  hold  would  virtually 
deny  to  corporations  the  credit  upon  which 
so  much  of  the  business  of  the  country  is 
transacted,  and  which  is  so  essential  to  suc- 
cess. If  the  stockholders  and  officers  of  cor- 
porations are  not  permitted  to  advance  money 
to  them,  or  to  Indorse  lor  them,  without 
subjecting  themselves  to  such  disadvautageb, 
they  would  be  deprived  of  their  most  valu- 
able source  of  credit.  A  corporation  natu- 
rally looks  to  those  interested  in  its  affairs 
for  accommodations.  If  directors  can  lend 
the  corporation  money,  or  indorse  for  it,  they 
should  certainly  have  the  same  right  to  col- 
lect the  debts  or  secure  themselves  as  is  ac- 
corded to  other  creditors.  The  cases  cited 
abundantly  show  that  a  corporation,  so  long 
as  it  has  control  of  its  property,  though  in- 
solvent, may,  when  acting  honestly,  prefer 
one  creditor  to  another.  A  mortgage,  then, 
giving  such  preference.  Is  not  constructively 
fraudulent.  Neither  the  corporation  nor  the 
other  stockholders  are  injured  by  the  prefer- 
ence given.  To  defeat  them,  actual  fraud 
shoul d  be  shown.  The  honest  debts  al  1  stand, 
and  should  stand,  on  equal  footing.  All  the 
creditors  should  have  equal  rights  to  enter 
in  the  race  of  diligence.  The  fact  that  the 
race  may  be  unequal  should  not  deprive  the 
winner  of  his  reward.  An  individual  debtor 
can  prefer  his  family,  his  neighbors,  and  his 
friends.  If  the  preferred  debt  is  honest,  the 
preference  cannot  be  impeached,  though  the 
wife  of  the  debtor  secure  the  advantage. 
Hart  v.  LeeU,  104  Mo.  888 ;  Riley  v.  Vaughan, 
116  Mo.  176.  No  reason  can  be  seen  why  a 
corporation  may  not  also  prefer  Its  friends. 
There  is  no  more  equity  in  allowing  an  in- 
dividual debtor  to  prefer  his  creditor,  wife, 
or  children  than  in  allowing  a  corporation 
to  prefer  its  stockholders  and  officers.  To 
permit  equities  to  control  would  defeat  all 
preferences.  While  the  owner  of  property 
retains  the  power  of  its  disposal  he  may  ap- 
ply it  to  the  pavment  of  any  honest  debt,  is 
the  rule  upon  which  the  right  to  make  prefer- 
ences among  creditors  rests.  The  rule  should 
apply  as  well  to  corporations  as  to  individ- 
tiais,  and  any  change  should  be  made  by  the 
legislature,  and  not  by  the  courts.  If  the 
debt  is  an  honest  one,  and  the  corporation 
had  the  power  to  contract  it,  it  has  the  rifirht 
to  pav  or  secure  it,  and  no  fraud  can  be  fm- 
puted  to  it  from  the  fact  that  it  is  paid  or 
secured  In  preference  to  another.  "It  may 
be  conceded,"  said  Judge  Taft  in  a  recent 
case,  *'that  the  trust  relation  justifies  and  re- 
quires courts  of  equity  to  subject  preferences 
by  an  insolvent  corporation  of  its  own  di- 
rectors to  the  closest  scrutiny,  and  of  show- 
in?  beyond  question  that  he  had  a  bona  fide 
debt ;  but  we  do  not  see  why,  if  a  corpora- 
53 


884 


Wtomino  Sufbsmb  Coubt. 


Oct, 


tion  may  prefer  one  creditor  over  another, 
it  may  Dot  prefer  a  director  who  is  a  bona 
fide  creditor.  PreferenoeB  are  not  based  on 
any  equitable  principle.  They  go  by  favor. 
And,  as  odo  individual  may  prefer  amon^r 
his  creditors  his  friends  and  relations,  so  a 
corporation  may  prefer  its  friends."  Brotpn 
V.  Grand  SapidB  Parlor  FkLmitttre  (h.  68 
Fed.  Rep.  286,  22  L.  R.  A.  817.  See  also 
WoHhm  ▼.  Griffith,  69  Ark.  688,  and  cases 
cited. 

We  do  not  think,  therefore,  that  the  deed 
of  trust  is  constructiyely  fraudulent  for  the 
reason  that  it  gives  preferences  to  a  director 
of  the  corporation.  When  the  right  of  the 
corporation  to  give  preferences  to  any  of  its 
creditors  is  conceded,  the  logical  conclusion 
follows  that  it  can  give  them  to  any  creditor 
who  holds  an  honest  debt  against  it,  though 
he  be  an  officer  or  stockholder.  This  con- 
clusion is  in  accord  with  the  declaration  of 
Sherwood,  /.,  in  a  recent  case.  He  says: 
"A  corporation,  within  the  scope  of  the  pur- 
poses for  which  it  was  incorporated,  may  do 
any  act  in  furtherance  of  these  purposes  which 
an  individual  in  similar  circumstances  might 
do,  and,  though  insolvent,  mav  prefer  some 
creditors  to  others,  even  though  such  credit- 
ors are  among  the  directors  of  the  corpora- 
tion." Pbiter  V.  Mvllanphy  Planing  MiU  Oa, 
92  Mo.  87.  While  the  directors  of  a  corpo- 
ration do  not  sustain  the  strict  relation  of 


trustees  for  its  creditors,  yet  fhetr  dotlatD 
them  and  their  relation  to  the  oorpontioB  it^ 
self  are  such  as  impose  upon  them  some  4 
the  obligations  of  trustees.  In  dealing  witt 
the  corporation,  they  deal  with  themielfH. 
They  determine  the  liability  of  ths  corpon- 
tion  to  themselves.  They  dioaM  ttMraon 
be  required,  in  case  they  give  themaelfeii 
preference  over  other  creditoiSk  to  show  that 
all  their  secured  debts  are  fair,  koDest,  aad 
Justly  due  them.  This  burden  properly  rata 
upon  them.  From  this  record  it  appesrs  that 
the  invalidity  of  the  deed  of  trost  in  ques- 
tion was  declared  to  result  from  the  suae  la- 
solvency  of  the  corporation  at  the  time  It  w 
executed.  The  question  of  the  bona  fldea  d 
the  debts  of  directors,  who  were  given  pnfer- 
ences,  was  not  gone  into  on  the  trial.  T^i 
act  of  the  directors  in  yotins^  themselfespnrf- 
erences  would  make  the  deed  of  trust  prims  &• 
cie  fraudulent  in  fact  but  not  condnsiveljao 
as  a  matter  of  law.  The  court  evidestiv  did 
not  decide  the  case  upon  the  presumptfos  of 
fact  that  the  deed  was  fraudulent^  which  it 
mij^t  have  indulired. 

We  therefore  reverie  thejudgmmaamdrmeei 
the  eaueefor  a  new  trial. 

Brahee*  P.  •/.,  and  Barclay  and 
son, «/«/.,  concur. 

Rehearing  denied* 
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PEOPLE  of  the  State  of  Wyoming,  est  rd. 
Isaac  CHANDLER, 
t. 
a.  D.  Mcdonald,  warden  of  the  Peni- 
tentiary. 


(-. Wye 


A.  statute  Is  not  aui  ex  poet  ftteto  law  be- 

oause  it  abrogates  the  proviflon  eiOsting  when 
an  offense  was  oommicted,  that  the  accused  may 
secure  a  change  of  magistrate  or  pUu)e  of  pre- 
liminary examination  upon  bis  afBdavlt  of  be- 
lief of  the  prejudice  of  the  maglBtrate  before 
whom  he  is  brought  for  examination. 

(October  2S.180S.) 

APPLICATION  for  a  writ  of  habeas  corpus 
to  obtain  the  release  of  relator  from  de- 
fendant's custody  to  which  he  had  been  com- 
mitted after  conviction  of  assault  and  battery 
with  intent  to  kill.    Denied, 
The  facts  are  stated  in  the  opinion. 
Mr,  Charles  F.  Tew»  for  plaintiff: 
The  repeal  and  re-enactment  is  an  ea;  poet 
facto  law  aa  to  this  case  if  it  alters  the  situa- 

Norn.— On  the  subject  of  e»  pott  facto  laws,  see 
also  Anderson  v.  O^Domiell  (&  a)  1 L.  B.  A  88S, 
and  note:  State  v.  Oooler  (B.  O.)  8  L.  B.  A.  181«  and 
note;  Re  Tyson  (Oolo.)  6  K  B.  A.  47S;  12v  XMsrte  Lark- 
insfOkla.)  11  L.B.A. 410; fi#  Wright  (Wyo.)18L. 

B.  A  748;  Oonu  v.  Graves  (liMB.)  IS  L.  B.  A.  a!6; 
People  V.  Hayes  (N.  Y.)  28  JL  B.  A.  880;  Boyd  v. 
Mills  (Kan.)  25  L.  B.  A.  480;  Fkenoh  v.  Deane  (Polo.) 
84  L.  B.  A.  887. 
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tion  of  the  accused  to  hlB  dfiBdvantagi  tf 
robs  him  of  a  substantial  right. 

7  Am.  &  En^.  Encydop.  Law,  p.  626;  Sri^ 
V.  Mieeouri,  107  U.  8.  221.  27  L.  ed.  506;  Gvh 
aey  v.  People,  6  Colo.  6S9,  46  Aol  Bep.  SSL 

Under  the  information  system  of  crimiBil 
procedure  the  presentment  stands  in  the  jto 
and  stead  of  the  presentment  by  a  grand  tuy. 

Se  Wright.Z  Wyo.  487, 18  L.  R  A.  14&\tM 
V.  PeopU,  84  Mich.  286;  WkUe  ▼.  ^Ks^  » 
Neb.  841. 

Such  presentment  by  a  magistrate,  under  the 
information  system  or  by  a  grand  juiy  under 
the  mnd  jury  system  u  necessary  to  confer 
JurisdictioD  upon  the  trial  court. 

WhiU  V.  Btate,  mpra;  People  v.  Chapmif^ 
62  Mich.  280:  P^opU  v.  8mm,  26  Mich.  497; 
State  V.  Soreneon,  84  Wis.  30;  Bz  parte  &»*. 
121  U.  8.  1,  80  L.  ed.  849;  Be  parte  Lange.  3 
U.  8.  18  WalL  168,  21  L.  ed.  875;  Bt  fn^ 
Parke,  93  U.  8.  18,  28  L.  ed.  787;  St  farU 
Wileon,  114  U.  8.  417,  29  L.  ed.  89. 

The  right  to  a  change  of  venue  at  a  prelinu- 
nary  examinatioo  under  the  information  sys- 
tem is  to  a  defendant  an  important  and  sub- 
stantial right. 

State  V.  Soreneon,  eupra. 

Mr,  Benjamin  F.  Fowler,  for  defeodaDt: 

A  law  which  operates  as  a  mere  change  of 
criminal  procedure,  without  affecting  any  sub- 
stantial right  of  the  accused,  is  not  ap^ 
facto,  as  applied  to  crimes  committed  hcfore  it 
took  effect. 

Cooley.  Const.  Lim.  p.  829;  State  t.  Man^ 
ning,  14  Tex.  402;  StaU  v.  C^rkeim,  69  ^ 


See  also  35  L.  R.  A.  238. 
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149;  State  t.  Wmiami,  2  Rich.  L.  418,  46  Am. 
Dec.  741;  People  v.  PMps,  5  Wend.  9;  Band 
•^.  Com.  9  Gratt.  738;  7  Am.  &  En^.  Encyclop. 
Law,  p.  581;  i&  Wright,  8  Wyo.  478,  18  L.  R. 
A.  748. 

A  law  is  not  unconstitational  which  pre- 
cludes a  defendant  in  a  criminal  case  from  tak- 
in.e  advantage  of  yariances  which  do  not  pie- 
judice  him. 

Com.  y.  Hall,  97  Mass.  570. 

Nor  is  a  law  unconstitutional  which  reduces 
the  number  of  the  prisoner's  peremptory  chal- 
lent^es. 

DowUng  y.  Btate,  5  Bmedes  &  M.  664. 

A  law  is  not  unconstitutional  which,  though 
passed  after  the  commission  of  the  offense,  an- 
thorizes  a  cbanse  of  venue  to  another  county 
of  the  judicial  districts. 

Gut  V.  Minnesota.  76  U.  8.  9  Wall.  85,  19 L. 
ed.  573.  See  also  EoU  ▼.  8taU,  2  Tex.  868;  1 
Kent,  Com.  408;  Colder  v.  BuU,  8  U.  8.  8 
l^all.  888,  1  L.  ed.  649:  ^orw  v.  State,  1 
Blackf.  198;  Fletcher  y.  Peck,  10  U.  8.  6Cranch, 
188,  8  L.  ed.  178;  State  v.  Cooler,  80  8.  C.  105; 
Com.  v.  Phillips,  11  Pick.  28. 

A  defendant  on  trial  for  a  criminal  offense 
bas  DO  vested  ri^ht  in  the  manner  of  proced- 
ure established  by  law  at  the  time  of  the  com- 
mission of  the  alleged  crime. 

Marion  ▼.  StaU,  20  Neb.  233,  57  Am.  Rep. 
825:  StaU  v.  Manning,  14  Tex.  402;  State  v. 
Ht/an,  18  Minn.  870;  Waleton  ▼.  Com,  16  B. 
Mon.  16;  Warren  ▼.  Com.  37  Pa.  45. 

Groeabeek*  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  petitioner  for  the  writ  of  habeas  cor- 
pus, Isaac  Chandler,  was  convicted  in  the 
district  court  for  Laramie  county  of  the  crime 
of  assault  and  battery  with  the  intent  to  kill 
and  murder,  and  on  the  7th  day  of  June,  A.  D. 
1895,  was  sentenced  to  imprisonment  in  the 

Smitentiary  for  the  term  of  fourteen  years, 
e  applies  for  the  writ  of  habeas  corpus,  al- 
leging that  his  imprisonment  is  unlawful, 
becau.se  the  Justice  of  the  peace  before  whom 
be  was  examined  on  said  charge  refused  to 
CTant  him,  xLj>on  his  sworn  application  there- 
&r  alleging  the  prejudice  of  the  magistrate, 
an  examination  before  some  other  Justice  of 
the  peace  of  the  county  wherein  the  offense 
-was  alleged  to  have  been  committed.  The 
time  fix^  in  the  information  or  complaint 
before  the  Justice  of  the  peace,  when  the  of- 
fense was  committed  was  January  8,  1895. 
At  the  time  of  the  commission  of  the  offense, 
as  alleged  in  the  complaint,  the  statutejsec- 
tion  3441  of  the  Revised  Statutes  of  Wyo- 
ming, as  amended  by  chapter  17  of  the  Sen- 
aion  Laws  of  1890)  provided,  among  other 
things,  that  if,  upon  the  return  of  the  pro- 
cess, or  the  appearance  of  the  parties  in  any 
civil  cause  or  proceeding  **or  upon  any  crim- 
inal examination,"  either  party,  his  agent, 
or  attorney  shall  make  affidavit  that,  from 
prejudice,  bias,  or  other  cause,  he  believes 
that  the  Justice  of  the  peace  before  whom  the 
cause  is  pending  will  not  decide  impartially 
in  the  matter,  the  said  justice  shall  transfer 
said  suit  and  all  papers  appertaining  thereto 
to  some  other  justice  of  the  peace  of  the  same 
or  adjoining  precinct  against  whom  no  such 
objection  has  been  raised,  who  may  there- 
29L.R.A. 


upon  proceed  to  hear  and  determine  the  same 
in  the  same  manner  as  it  would  have  been 
lawful  for  the  justice  before  whom  the  cause 
or  proceeding  was  commenced  to  have  done. 
This  last- mentioned  act  was  repealed,  and 
section  8441  of  the  Revised  Statutes,  amended 
thereby,  was  re-enacted,  in  such  manner  as  to 
remove  all  reference  to  criminal  proceedings 
or  criminal  examinations,  by  chapter  84  of 
the  Session  Laws  of  1895,  which  by  its  terms 
took  immediate  effect,  and  which  became  a 
law  up6n  the  approval  of  the  governor,  Feb- 
ruary 18,  1895,  two  days  before  the  complaint 
was  made  before  the  justice  of  the  peace,  and 
before  the  preliminary  examination  of  the  pe- 
titioner. The  petitioner,  at  his  preliminary 
examination,  notwithstanding  the  repealing 
statute,  filed  his  affidavit  and  motion  before 
the  examining  magistrate,  the  affidavit  al- 
leging that  the  ''affiant  has  been  reliably  in- 
formS  and  verily  believes  that  there  exists 
in  the  mind  of  H.  Glafcke  [the  magistrate] 
a  prejudice  against  said  defendant  such  as 
would  preclude  said  Glafcke  from  giving 
said  defendant  a  fair  and  impartial  hearing 
or  examination,"  and,  further,  ''that  said 
affiant  has  been  informed  and  verily  believes 
that  there  exists  in  the  mind  of  L.  E.  Stone, 
a  justice  of  the  peace  of  Cheyenne  precinct, 
in  Laramie  county,  Wyoming,  and  in  the 
mind  of  one  Charles  Carlstrum.  of  Pine  Bluffs 
precinct,  in  said  county  and  state,  and  a 
justice  of  the  peace  within  and  for  said  pre- 
cinct, a  prejudice  such  as  would  preclude 
both  said  L.  £.  Stone  and  said  C«rlstrum 
from  eiving  said  defendant  a  fair  and  im- 
partial examination  in  said  matter."  The 
objection  was  therefore  made  to  three  justices 
of  the  peace  of  the  county  wherein  the  offense 
was  alleged  to  be  committed  by  this  affidavit. 
The  justice  of  the  peace  refused  the  applica- 
tion for  diange  of  venue,  doubtless  because 
of  the  passage  of  the  repealing  statute  taking 
away  the  right  of  a  defendant  in  a  criminal 
cause  or  proceeding  to  a  change  of  venue  in 
a  preliminary  examination.  The  attention 
of  the  district  court  was  called  to  this  matter 
by  a  plea  in  abatement  before  the  trial  and 
by  a  motion  in  arrest  of  judgment,  both  of 
which  were  overruled  by  the  trial  court. 

The  petitioner  claims  that  the  statute  (Sess. 
Laws  1895,  chap.  84) ,  in  repealing  or  at- 
tempting to  repeal,  without  a  saving  clause, 
the  prior  statute  providing  for  a  change  of 
venue  in  a  preliminary  examination  before  a 
justice  of  the  peace  in  criminal  cases,  is  ex 
post  facto,  and  void  as  to  him,  as  the  offense 
with  which  he  was  charged  was  alleged  to 
have  been  committed  January  8,  1895,  and 
that  the  Act  of  February  18,  1895,  could  not 
deprive  him  of  the  right  to  6bject  by  affidavit 
to  the  justice  of  the  peace  before  whom  he 
was  brought  to  be  examined  on  said  charge, 
upon  the  grounds  mentioned  in  the  statute 
in  force  at  the  time  of  the  alleged  commis- 
sion of  the  offense.  He  contends  that,  not- 
withstanding the  repeal  of  the  statute  provid- 
ing? for  a  change  of  venue  in  preliminary 
examinations,  he  was  entitled  to  it,  when  he 
applied  therefor,  under  the  law  as  it  existed 
at  the  time  of  the  commission  of  the  offense 
alleged ;  that  the  jurisdiction  of  the  justice  as 
an  examining  tribunal  or  court  of  inquiry 
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was  defeated  after  the  application  for  change 
of  venue  had  been  made ;  that  the  magistrate 
was  without  jurisdiction  to  proceed  with  the 
examination  ;  that,  as  the  subsetiuent  proceed- 
ings of  the  magistrate  were  void,  the  accused 
had  no  preliminary  examination;  and  that, 
therefore,  as  the  statute  then  provided  for 
such  an  examination  in  trials  upon  informa- 
tion of  the  prosecuting  attorney,  and  where 
the  accused  had  not  been  indicted  by  a  grand 
Jury,  the  district  court  was  without  Jurisdic- 
tion to  try  the  defendant,  and  tliat  all  its  pro- 
ceedings, resulting  in  the  conviction  and 
sentence  of  the  petitioner,  are  wholly  void. 
The  relator  insists  that  he  has  been  deprived 
of  a  substantial  right  by  the  repealing  stat- 
ute, that  of  the  right  to  object  to  the  exam- 
ining magistrate  upon  the  belief  of  the  pe- 
titioner of  his  bias  and  t prejudice,  and  to 
secure,  by  merely  filing  an  affidavit  stating 
such  belief,  a  chan;;e  of  place  of  trial  or  in 
the  personnel  of  the  examining  tribunal. 

It  is  doubtful  if  the  record  discloses  suf- 
ficient facts  to  enable  us  to  determine  whether 
or  not  the  offense  with  which  the  petitioner 
is  charged  occurred  prior  to  the  passage  of 
the  Statute  of  February  18th,  which  took 
away  the  right  to  a  change  of  the  place  of  the 
examination  or  in  the  examining  magistrate. 
We  do  not  have  before  us.  in  this  proceed- 
ing, the  record  of  the  district  court,  sufficient 
to  show  when  the  alleged  offense  was  com- 
mitted. The  allegation  in  the  information, 
filed  before  the  examining  magistrate  on  the 
20th  of  February,  1895,  alleges  that  the  of- 
fense occurred  on  the  8d  day  of  January  of 
that  year,  but  this  is  not  conclusive  upon  the 
prosecution,  and,  under  a  familiar  rule  of 
crimina!  law,  the  prosecution  may  lav  one 
day  in  the  information  and  prove  that  the  of- 
fense was  committed  upon  any  dav  prior  to 
the  fil  ing  of  the  accusation.  The  offense  may, 
then,  have  occurred,  for  aught  we  know  to 
the  contrary,  on  the  19th  or  20th  day  of  Feb- 
ruary, 1895,  and  after  the  passage  of  the  chal- 
lenged act  of  the  legislature  became  a  law 
by  the  signature  of  the  governor,  in  which 
event,  the  contention  of  the  petitioner  would 
amount  to  nothing.  However,  we  have  de- 
termined to  decide  this  proceeding  upon  the 
question  involved  in  the  briefs  ot  counsel, 
and  to  consider  only  the  validity  of  the  stat- 
ute which  it  is  claimed  took  away  the  right 
of  the  petitioner  in  the  examining  court  to 
secure  a  change  of  magistrate  or  place  of 
trial,  and  treating  the  date  of  the  commission 
of  the  offense  to  be  prior  to  the  enactment  of 
the  challenged  statute. 

There  is  no  doubt  that  the  statute  as  it 
originally  stood  was  liable  to  great  abuse, 
and  it  is  no  wonder  that  the  legislature  sought 
to  repeal  it.  In  the  case  at  bar,  the  relator 
objected  to  three  magistrates  of  the  county, 
and  it  would  seem  that  be  could  have  ob- 
jected to  all  but  one,  and  thus  have  chosen 
his  magistrate,  or,  for  that  matter,  to  all  of 
the  mapristrates  in  the  county,  and  thus  have 
forced  the  prosecution  to  resort  to  a  grand 
jury  to  secure  an  indictment;  for,  as  the  act 
stood  in  its  primitive  simplicity,  it  provided 
that,  if  the  affidavit  be  filed  that  from  preju- 
dice, bias,  or  other  cause  the  defendant  be- 
lieves that  the  justice  will  not  decide  im- 
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partially  in  the  matter,  the  proceeding  shall 
be  transferred  to  some  other  jostioe  of  the 
same  or  adjoining  precinct  ''a^inat  whomco 
such  objection  has  been  taised. "  It  will  be 
seen,  therefore,  that  the  relator  under  the  pro 
visions  of  this  statute  was  quite  modest,  as  be 
objected  to  but  three  justices  of  the  peace, 
when  he  might  have  filed  his  affidavit  agaics 
every  one  In  the  county,  if  he  "believed* 
that  they  were  all  prejudiced  against  him. 
It  is  asserted  that  the  petitioner  was  deprived 
of  a  substantial  right  by  the  repealing  stat- 
ute, and,  that  being  so,  deprived  of  a  sub- 
stantial protection  afforded  to  him  by  the 
law  existing  at  the  time  of  the  oommissioa 
of  the  offense,  that  of  the  right  upon  infonoa- 
tion  and  belief  to  object  to  one,  three,  or  anj 
number  of  examining  magistrates  of  the 
county,  including  the  one  before  whom  he 
was  brought  for  examination.  Nothing  a{y- 
pears  in  the  record  that  the  magistrate  was 
biased  or  prejudiced  against  the  accused; 
nothing  but  the  bare  allegation  that  the  de- 
fendant believed  that  there  existed  in  tiw 
mind  of  the  magistrate  a  prejudice  against 
the  relator  which  would  preclude  the  magis- 
trate from  giving  the  defendant  a  fair 
and  impartial  hearing  and  examination.  It 
does  not  appear  that  the  magistrate  was  pR^ 
judiced,  but  merely  that  the  defendant  was 
reliably  informed  and  verily  believed  such  to 
be  the  case.  An  affidavit  is  classed  as  the 
lowest  grade  of  proof  known  in  courts  of 
justice,  and  an  affidavit  upon  information  and 
belief  may  well  be  termed  the  lowest  grade 
of  the  lowest  grade  of  proof.  A  fair  a&d 
impartial  jurv,  as  we  must  consider  them  to 
be,  and  a  judge  not  objected  to,  sat  in  the 
trial  court  wherein  the  defendant  was  ccm- 
victed  of  the  fe1on3^  charged  against  him,  ai>d 
such  must  have  been  the  atrocious  nature  of 
the  felonious  assault  that  was  proven  that  ibe 
judge  felt  compelled  to  sentence  the  defend- 
ant to  the  full  extent  of  the  law.  We  are  nov 
asked  to  set  aside  the  trial,  and  perhaps  dis- 
charge the  defendant  from  custody  and  all 
future  punishment,  because  he  has  been 
deprived  of  the  benefit  of  this  statute.  If  his 
rights  have  been  invaded,  eitlier  as  secured  'o 
him  by  constitutional  or  statutory  law,  this 
duty  must  be  fearlessly  done,  but  this  mus; 
be  clear  to  warrant  the  exercise  of  such  a 
power. 

The  development  of  the  law  relating  to  the 
guaranty  of  the  Federal  Constitution  that 
**no  state  shall  pass  an  ex  post  facto  lav* 
(art.  1,  ^  10)  is  remarkable.  It  has  sprung 
from  definitions  in  decisions  wherein  such 
definitions  are  the  clearest  dicta,  and  it  will 
be  somewhat  interesting  to  trace  the  federal 
decisions  to  the  present  time,  and  to  asceriaia 
what  the  views  *of  the  national  tribunal  of 
last  resort  have  been  and  are  for  the  definition 
and  classification  of  ex  post  facto  laws.  The 
rule  established  by  that  great  tribunal  should 
be  followed,  as  the  determination  of  wliat  li 
or  what  is  not  an  «r  post  facto  law  is  neces- 
sarily, under  the  guaranty  of  tlie  Federal 
Constitution,  a  federal  question,  as  well  as 
a  question  arising  under  the  provisions  of  oar 
state  constitution.  In  the  case  of  Colder  v. 
BuU,  8  U.  B.  8  Dall.  890,  1  L.  ed.  550.  Mr, 
Justice  Chase  defined  wliat  lie  oonsideied  «s 
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p€wt  facto  laws  as  follows .    **  (1)  Eyery  law 
that  makes  an  action  done  before  the  passing 
of    the  law,  and  which  was  Innocent  when 
done,  criminal,   and  punishes  such  action. 
(2)   Every  law  that  aggravates  a  crime,  or 
makes  it  greater  than   it  was,   when  com- 
mitted.    (8)    Eveiy    law   that  changes  the 
punisliment,  and  inflicts  a  greater  punish- 
ment tlmn  the  law  annexed  to  the  crime  when 
committed.     (4)    Every  law  that  alters  the 
le^al  rules  of  evidence,  and  receives  less  or 
different  testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  offense, 
in    order  to  convict  the  offender."    These 
▼lews  were  not  adopted  by  the  majority  of 
the  court  in  that  case,  and  were,  indeed,  mere 
dicta,  as  the  act  of  the  legislature  of  the  state 
of   Connecticut,  setting  aside  a  decree  of  a 
court  of  probate  and  granting  a  new  hearing 
before  the  same  court,  with  liberty  of  appeal, 
was  held  not  to  be  an  ex  past  faetoiAw,  within 
the  meaning  of  section  10  of  article  1  of  the 
Constitution  of  the  United  States,   as  that 
article  had  reference  only  to  crimes,  and  this 
was  the  main  question  decided.  But  the  court 
really  adopts  this  definition  in  Oumminge  v. 
Missouri,  71  U.  8.  4  Wall.,  at  page  325,  18 
Li.   ed.  868,  where,  in  the  language  of  Mr. 
Justice  Field,  delivering  the  opinion  of  the 
majority,  it  is  said :    **  By  an  ea;  post  facto  law 
is   meant  one  which  Imposes  a  punishment 
for  an  act  which  was  not  punishable  at  the 
time  it  was  committed,   or  imposes  addi- 
tional punishment  to  that  then  prescribed,  or 
Chan  (res  the  rules  of  evidence  by  which  less 
or  different  testimony  is  sufficient  to  convict 
than  was  then  required."    Mr,  Justice  Hiitller 
dissented  in  this  case,  and  in  the  case  of  Ex 
parte  Oarland,  Petitioner,  following  (71  U. 
8.  4  Wall.  890,  18  L.  ed.  874) .  and  says  of  the 
case  of  Colder  v.  BtUl^supra:  **  The  first  case  on 
the  subject  is  that  of  Colder  v.  Bull,  and  it 
is  the  one  in  which  the  doctrine  concern! nir 
ex  post  faeto  laws  is  most  fully  expounded.^ 
He  further  states  that  the  court,  in  that  case 
( Colder  v.  BuU) ,  divides  all  laws  which  come 
within  the  meaning  of  that  clanse  into  four 
classes,   and  then  names  the  classifications 
made  by  Mr.   Justice  Chase,  quoted   fully, 
s'fjrra.     In  the  celebrated  case  of  Kring  v. 
MisMuri,    107  U.  8.  228,  27  L.  ed.  508,  in 
which  the  court  apparently  assumed  by  a 
bare  majority  a  new  position,  Mr.   Justice 
Miller  suys.  of  the  definition  i^iven  by  Mr. 
Justice  Chase,  in  Colder  v.  BuU:    '^But  it  is 
not  to  be  supposed  that  the  opinion  in  that 
case  undertook  to  define,  by  way  of  exclusion, 
all  the  cases  to  which  the  constitutional  pro- 
vision would  be  applicable."    This  learned 
Jurist  adopts,  as  supplementary  to  the  views 
of  Mr.  Justice  Chase,  the  language  of  Mr. 
Justice  Washington,  in  United  States  v.  Hall, 
2  Wash.  C.  C.  866,  Fed.   Cas.  No.  15,285, 
that  an  ex  post  faeto  law  is  one,  **  in  short, 
which,  in  relation  to  the  offense  or  its  con- 
sequences, alters  the  situation  of  a  partv  to 
his  disadvantage,"  the  words  herein  quoted 
being  italicized  in  the  opinion  of  the  ma- 
jority of  the  court,  and  10  U.  8.  6  Cranch, 
171,  3  L.  ed.   189,  is  cited  as  showing  that 
the  case  of  United  States  v.  Hall  was  affirmed, 
but  the  opinion  on  affirmance  makes  no  ref- 
erence to  ^  poH  faeto  laws,  and  the  case  was  | 
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disposed  of  on  other  grounds.    The  opinion 
in  the  case  in  6  Craoch  was  delivered  by  Mr. 
Chief  Justice  Marshall,  and  if  the  case  had 
FPSted  upon  the  invalidity  of  the  law,  such  a 
matter  would  hardly  have  escaped  the  atten- 
tion of  that  great  jurist.     In  the  Krina  Case; 
the  following  language  is  used  in  the  ma- 
jority opinion:    **Can  the  law  with  regard 
to  bail,  to  indictments,  to  grand  juries,  to 
the  trial  jury,   all  be  chanp:ed  to  the  dis- , 
advantage  of  the  prisoner  by  state  legislation 
after  the  offense  was  committed,   and  such 
legislation  not  held  to  be  «b  post  facto  because 
it  relates  to  procedure,  as  it  does  according  to 
Mr.  Bishop?    And  can  any  substantial  right 
which  the  law  crave  the  defendant  at  the  time 
to  which  his  guTlt  relates  be  taken  away  from 
him  by  ex  post  facto  legislation,  because,  in 
the  use  of  a  modern  phrase,  it  is  called  a  law 
of  procedure?    We  think  it  cannot."    Upon 
these  excerpts  last  quoted  have  been  built  up 
manv  hopes  of  convicted  criminals,  but  we 
think  this  language  is  dictum,  and  it  has  so 
been  held  by  other  state  courts  than  this. 
Jjyharger  v.  StaU,  2  Wash.  552 ;  Be  Wright, 
8  Wyo.  478.  18  L.  R.  A.  748.     In  the  major- 
ity  opinion  in  Ex  parte  Medley,  184  U.  8. .  at 
page  171,  88  L.  ed.  640,  written  by  Justice 
Miller,  the  court  goes  further,  and  defines  an 
ex  post  facto  law  to  be,  among  other  things, 
one  **  which  alters  the  situation  of  the  accused 
to  his  disadvantage,"  leaving  out,  evidently 
unintentionally,   the   importan£  qualifying 
words,  used  in  almost  every  other  case  in  the 
Federal  8upreme  Court  on  this  subject,  **  in 
relation  to  the  crime  and  its  consequences." 
We  think  that  these  cases  have  not  been 
followed  by  the  great  tribunal  in  which  they 
were  rendered,  and  that  what  may  be  termed 
extreme  terms  used  In  them  have  not  been 
crystallized  into  law.    The  cases  where  thia 
sweeping  language  has  been  employed  have 
been  those  where  the  pnnishment  has  been  in-^ 
creased,  either  by  restoring  the  death  penalty^ 
where  the  accused  has  once  been  acquitted  uf 
a  capital  offense,  or  where  the  punishment 
has  been  increased,  or  where  some  legislative 
act,   in  relation  to  the  crime  or  its  conse- 
quences,  has  imposed  a  in^eater  degree  of 
punisbment  than  that  inflicted  at  the  time  it 
was  committed.     The  definitions  of  an  ex  post 
facto  law  have  sprung  from   the  dicta  of 
jurists,  adopted  by  the  court,  but.  however 
apt  or  exact  as  to  the  case  under  considera- 
tion, can  hardly  be  said  to  have  been  accepted 
as  legal  definitions  or  axioms.     A  review  of 
the  cases  in  the  Federal  Supreme  Court  will 
establish  this  fact.     In  the  case  of  Hopt  v. 
Utc^,  110  U.  8.  574,  28  L.  ed.  262.  a  law  of 
the  territory  of  Utah  was  challenged  as  ex  post 
facto,  which    repealed   a  statute   providing 
that  '^  persons  against  whom  judgment  has 
been  rendered  upon  a  conviction  for  felony, 
unless  pardoned  by  the  gbvernor,   or  such 
judgment  has  been  reversed  on  appeal,  «ha]l 
not  be  witnesses,"  after  the  commission  of 
the  crime  of  one  accused  of  murder;  but  the 
court  held  unanimously  that  the  repealing 
act  merely  enlarged  the  class  of  persons  who 
might  be  competent  to  testify,  and  was  not 
ex  post  facto.     It  was  said  that  such  statutory 
alterations  **  only  remove  existing  restrictions 
upon  the  competency  of  certain  classes  of  per- 
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BODfl  as  witnesseB,  relate  to  modes  of  pro 
oedure  only,  in  which  no  one  can  be  said  to 
have  a  rested  right,  and  which  the  state, 
upon  grounds  of  public  policy,  may  regulate 
at  pleasure. "  And  the  testimony  of  one  who 
was  convicted  of  the  crime  of  murder  was  held 
to  be  riebtfully  admitted  by  the  trial  court 
against  the  defendant,  although  the  law  mak- 
ing such  testimony  incompetent  was  repealed 
.  after  the  offense  was  committed,  leaving  the 
statute  in  such  shape  as  to  make  such  testi- 
mony competent.  The  case  of  Hoiden  v. 
Minnewta,  137  U.  S.  488,  84  L.  ed.  784,  is 
distinguished  from  Bx  parte  Medley,  9upra. 
But  in  a  comparatively  recent  case  (Gook  ▼. 
United  StaUs,  188  U.  8.  167-188.  84  L.  ed. 
906-918) ,  the  court  says :  '^  It  is  said  that  the 
construction  we  place  upon  the  2d  section  of 
article  8  makes  it  obnoxious  to  the  ex  po$t 
facto  clause  of  the  Constitution.  In  support 
of  this  position  reference  is  made  to  Kring  v. 
Missouri,  107  U.  S.  221,  27  L.  ed.  506,  where 
it  was  declared  that  any  statute  passed  after 
the  commission  of  an  offense,  which,  *in  re- 
lation to  that  offense  or  its  consequences, 
alters  the  situation  of  a  party  to  his  disad- 
vantage, '  is  an  «x  post  facto  law.  This  prin- 
ciple has  no  application  to  the  present  case. 
The  Act  of  1889  does  not  touch  the  offense 
nor  change  the  punishment  therefor.  It  only 
includes  the  place  of  the  commission  of  the 
alleged  offense  within  a  particular  judicial 
district,  and*  subjects  the  accused  to  trial  in 
that  district  rather  than  in  the  court  of  some 
other  judicial  district  established  by  the  i?ov- 
emment  against  whose  laws  the  offense  was 
committed.  This  does  not  alter  the  situation 
of  the  defendants  In  respect  to  their  offense 
or  its  consequences.  'An  ex  post  facto  law,' 
this  court  said,  in  Out  v.  Minnesota,  76  U. 
8.  9  Wall.  8&-88,  19  L.  ed.  678,  574,  'does 
not  involve,  in  any  of  its  definitions,  a  change 
of  the  place  of  trial  of  an  alleged  offense 
after  its  commission. '  "  See  Duncan  v.  Mis- 
souri,  162  U.  8.  877,  88  L.  ed.  485. 

This  risumS  of  the  authoritative  federal  de- 
cisions, however  conflicting  they  may  seem, 
or  however  unsatisfactory  they  may  be  in  de- 
fining what  is  and  what  is  not  an  ex  post  facto 
law.  shows,  we  think,  that  the  court  has  not 
established  as  law  the  broad  definitions  laid 
down  in  the  Kring  and  Medley  Cases,  but  that 
the  definition  of  Mr.  Justice  Washington, 
quoted  in  Kring  v.  Missouri,  may  be  relied 
upon,  that  a  law  which,  in  relation  to  the  of- 
fense or  its  consequences,  alters  the  situation 
of  a  party  to  his  disadvantage,  is  an  «a;  post 
facto  law,  as  this  formula  evidently  compre- 
nends  and  is  the  sum  of  all  the  definitions. 

The  state  courts  have  strongly  leaned  to  the 
position  that  a  mere  change  in  procedure  is 
not  an  ex  post  faeXo  law,  and  to  the  doctrine 
that  an  act,  to  be  denounced  as  unconstitu- 
tiooal  in  this  respect,  must  make  punishable 
that  which  was  not  punishable  at  we  time  the 
act  was  committed,  or  which  aggravates  the 
punishment,  or  operates  to  the  disadvantage 
of  the  accused  in  relation  to  the  crime  or  its 
punishment.  Laws  have  been  held  constitu- 
tional which,  after  the  commission  of  an  of- 
fense, decrease  the  number  of  a  jury  in  trials 
for  misdemeanors  {SlaU  ▼.  Cbr^,  88  La. 
Ann.  1214)  ;  which  provide  that,  in  all  ques- 
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tions  affecting  the  credibility  ol  a  witaam 
his  general  moral  character  may  lie  sivea  ia 
evidence  {BMnmm  ▼.  StaU^  84  LmI  40) ; 
which  authorize  the  punishment  of  a  penoi 
for  an  offense  previously  committed,  and  n 
to  which  all  prosecution  and  punishmeit 
were  barred  at  its  passage,  aooording  to  in- 
existing  statutes  of  limitation  {8Ma  v.  Mom, 
42  N.  J.  L.  208)  ;  which  reduce  the  number 
of  peremptory  challenges  allowed  the  accused 
{IkADling  v.  SUOe,  5  Smedes  &  K  6(1: 
MathU  ▼.  8Mtc,  81  Fla.  811)  ;  which  change 
the  manner  of  summoning  a  Jury  (Ferrji  t. 
Com,  8  Gratt.  682)  ;  which  allow  amendnuDti 
to  pending  indictments  (8UUe  ▼.  Jfonm'n^,  14 
Tex.  402)  ;  which  prevent  the  defendant  froa 
taking;  advantage  of  variances  in  the  indicw 
ment  (Com,  v.  EaiX,  97  Mass.  S70)  ;  whidi 
give  the  state  seven  peremptory  challeDga 
{Qtaie  v.  Biuan,  18  Minn.  870  [Gil.  34ll; 
WaUUm  V.  Com,  16  B.  Hon.  16,  40)  ;  leqair- 
inji:  the  jury,  instead  of  the  court,  to  fix  tin 
punishment  (llolt^.  State,  2  Tex.  863) ;  mak- 
ing the  court,  instead  of  the  jury,  judj^es  of 
the  law  (Ma7'ion  v.   State,  20  Neb.  236,  57 


Rep.  825)  :  changing  the  place  of  trial 
after  the  commission  of  the  offense  (State  t. 
Gut,  18  Minn.  841  [Gil.  815J)  ;  clothio; 
justices  of  the  peace  with  jurisdiction  over 
crimes  previously  committed  (State  v.  Wdck, 
65  Vt.  50)  ;  dividing  a  county  into  judicial 
districts  (Potter  v.  StaU,  42  Ark.  29) ;  re- 
peal in^  a  law  providing  for  preliminary  ex- 
aminations after  indictment  found  (Jmtes  t. 
Com,  86  Va.  661) ;  changing  method  of  prose- 
cution from  indictment  to  information  bj 
prosecuting  attorney  (People  v.  Campbell,  9 
Cal.  248,  48  Am.  Bep.  257 ;  Lybarogr  v.  Stak, 
2  Wash.  652 ;  Be  Wright,  8  Wyo.  478,  18  L 
R.  A.  748). 

By  our  statute  taking  away  the  right  of  tlie 
accused  to  object,  bv  an  affidavit  made  npoo 
information  or  belief,  to  the  examining  magis- 
trate, after  the  commission  of  felonv,  tiie 
petitioner  was  not  deprived  of  any  gubstan- 
tial  right  or  protection,  as  it  is  within  tlie 
power  of  the  legislature  to  change  the  fom 
and  method  of  procedure  in  any  manner 
which,  in  relation  to  the  crime  or  its  ooase- 
quences,  does  not  alter  the  situation  of  Uie 
accused  to  his  disadvantage,  and  the  situatioo 
of  the  prisoner  was  not  so  changed  by  tiie 
statute  challenged  bv  him.  It  cannot  be 
seriously  contended  that  all  who  mav  hsfe 
committed  criminal  offenses  prior  to  the  data 
of  the  statute  repealing  the  law  providing 
that  the  defendant  may,  upon  his  own  state- 
ment upon  information  and  belief,  secure  a 
change  of  place  of  trial,  shall  have  the  right 
for  vears  to  come  (as  we  have  no  statute  of 
limitations  relatinff  to  crimes  or  misdemean- 
ors) to  be  considered  as  pardoned  by  the  legii- 
lature,  or  as  entitled  to  the  right  under  a 
repealed  statute  to  object  to  the  noagistrate 
before  whom  they  are  brought  upon  com- 
plaint and  warrant  to  answer  a  criminal 
charge  of  which  the  magistrate  has  not  fall 
jurisdiction  to  hear,  try,  and  determine. 
True,  in  one  case,  the  right  of  a  change  of 
venue  in  preliminary  examinations  is  said 
to  be  a  substantial  and  important  right,  of 
which  the  accused  cannot  be  deprived  except 
by  hU  own  act  (State  ▼.  ^fi^fwura,  84  Wii. 
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27)  ;  but  this  is  a  ri;;ht  given  under  a  statute 
already  existing.  H  the  statute  had  been  re- 
pealed, it  is  doubtful  if  the  Wisconsin  court 
would  hold,  in  face  of  all  the  authorities, 
that  the  right  to  a  change  of  place  of  trial, 
beinir  a  method  of  procedure,  in  which  no  one 
has  a  vested  right,  cannot  be  taken  away  by 
a  statute  after  the  commission  of  the  offense. 
Chok  v.  United  8tate$,  188  U.  8.  188,  84  L. 
ed.  918:  Out  v.  Minnaota,  76  U.  8.  9  Wall. 
88,  19  L.  ed.  574;  Eapt  v.  Utah,  110  U.  8. 
589,  28  L.  ed.  268.  The  right  to  a  chanffe 
of  place  of  trial,  or  a  change  of  Judge,  in 
case  where  the  magistrate  or  Judge  is  dis- 
qualified by  prejudice,  or  where  there  cannot 
be  a  fair  trial  owing  to  the  prejudice  in  the 
community  against  the  accused,  always  ex- 
isted at  common  law,  but  the  venue  was  never 
changed  upon  the  mere  opinion  or  belief  of 
the  party  applying  therefor  at  common  law, 
as  the  rule  was  that  facts  and  circumstances 
must  appear  satisfying  the  court.  1  Bishop, 
Crim.  ftoc.  70,  71. 

By  no  accepted  definition  of  931  ex  post  facto 
law  is  this  statute,  which  sweeps  away  the 
provision  that  the  accused  may  secure  a 
change  of  magistrate  or  place  of  preliminary 
examination  in  a  criminal  case  upon  his  af- 
fidavit of  belief  of  the  prejudice  of  the  magis- 
trate before  whom  he  has  been  brought  for 
such  examination,  an  ex  post  facto  law.  It 
does  not  make  criminal  whiat  before  its  enact- 
ment was  innocent ;  it  does  not  inflict  greater 
punishment  than  was  attached  to  the  crime 
when  committed ;  it  does  not  alter  the  rules  of 
evidence,  and  direct  that  less  or  different 
testimony  may  be  received  than  required  at 
the  time  of  the  commission  of  the  offense ; 
and  it  does  not  alter,  in  relation  to  the  crime 
or  its  consequences,  the  situation  of  the  ac- 
cused to  his  disadvantage.  If  we  go  further, 
and  add  other  means  invented  in  some  of  the 


cases  for  the  detection  of  an  £i;  post  facto  law, 
it  does  not  deprive  him  of  any  substantial  or 
vested  right  provided  by  law  at  the  time  of 
the  guilty  act  for  his  protection.  It  is  neces- 
sary, in  the  administration  of  justice,  that 
one  accused  of  crime  should  have  a  fair  trial 
before  an  impartial  and  unprejudiced  judge 
and  Jury,  and  even  an  examination  on  the 
initial  or  preliminary  inouiry  before  an  im- 
partial and  nnprejuuicea  magistrate.  No- 
where does  the  record  show  that  the  petitioner 
has  been  shorn  of  any  of  these  substantial 
rights  and  privileges ;  for,  if  the  examining 
tnbunal,  the  court  of  inquiry,  was  preju- 
diced against  him,  we  have  no  knowledge  of 
that  fact  from  the  record,  and  it  is  not  even 
asserted  that  the  allegations  of  the  defendant, 
upon  information  and  belief,  made  in  his 
affidavit,  alleging  such  prejudice  before  the 
examining  magistrate  were  true.  It  merely 
appears  that  he  believes  them  to  be  true,  and 
this  is  insufficient  under  the  statute  in  force 
at  the  time  that  he  was  complained  against 
at  the  preliminary  examination.  Endless 
confusion  would  result  from  a  decision  by  us 
that  the  legislature  had  no  right  to  make  new 
regulations  as  to  methods  of  procedure  in  the 
courts  of  justice,  or  to  remove  and  repeal  old 
rules  that  may  be  found  to  be  a  temptation 
to  perjury  or  liable  to  abuse,  and  which  in 
no  way  affect  the  right  of  the  accused  to  a 
fair  and  impartial  hearing,  either  in  the  ex- 
amining or  in  the  trial  court. 

The  writ  is  disaUowed,  and  the  petition  for  the 
lerit  is  dismissed.  In  accordance  with  the 
provisions  of  the  habeas  corpus  act,  the  clerk 
of  this  court  will  return  the  petition  for  the 
writ  to  the  petitioner,  or  the  person  applying 
for  the  writ,  with  a  certified  copy  of  this 
opinion  containing  the  reasons  of  this  court 
for  disallowing  and  refusing  the  writ. 

Conaway  and  Potter*  •/«/.,  concur. 


CALIFORNIA  SUPREME  COURT. 


SAN  DIEGO  WATER  CO..  Appt.. 

V. 

BAN  DIEGO  PLUME  CO.,  Betpt. 


(- 


.Geo.. 


-) 


I.  A  prayer  of  a  complaint  fi>r  dama^pea 
for  breach  of  a' contract  and  for  spe- 
eifle  performance  of  the  aame.based  upon  the 
flame  facta,  does  not  render  the  complaiot  ob- 
noxious to  the  objection  that  It  Joins  several 
causes  of  action  without  separately  BtatiD£r  them. 

B.  Trustees  appointed  by  parties  to  a 
contract  to  manage  the  details  of  the  businesB 
done  thereunder  are  not  necessary  parties  to  an 
action  thereon. 

8*  A  contract  between  corporations 
ori^aniaed  to  distribnte  and  ftimish 


Note.— The  general  subject  of  monopolies  and 
eomblnattODS  by  corporations  will  be  found  treated 
to  a  considerable  extent  in  the  note  to  People  ▼• 
Chicago  Gas  Trust  Oo.  (IlL)  8  L.  R.  A.  407. 

Tor  right  of  one  corporation  to  hold  the  stock  of 
another,  see  note  to  Buckeye  garble  ft  T.  Oow  y. 
Harvey  (Tenn.)  IS  L.  B.  A.  SSSB. 
«0  L.  R.  A. 


water  to  consumers  in  a  county  and  city, 
for  co-operation  in  supplying  water  to  the  city,  is 
not  ultra  vires  because  one  ofBcer  of  each  corpo- 
ration is  appointed  a  trustee  and  they  together 
giren  general  charge  of  the  operation  of  the 
works,  and  of  keeping  the  accounts  of  re- 
ceipts and  expenses,  with  a  limited  power  of  de- 
termining what  shall  be  charged  to  the  account 
of  operating  expenses,  and  with  other  powers  and 
duties  simply  executory  and  such  as  could  not 
be  discharged  by  any  board  of  directors  other- 
wise than  through  an  agent. 

4.  The  appointment  by  a  corporationt 
hy  its  board  of  directors*  of  another 
corporation  to  act  as  its  sole  agent  in  the 
sale  of  water  within  a  city,  to  be  distributed  by 
means  of  plants  of  both  corporations,  is  not  in 
violation  of  Oiv.  Oode,  fi  864,subdivs.  ft,  8, where  the 
agency,  although  exclusive,  is  not  unlimited  or 
unrestricted. 

6.  A  contract  between  corporations  or- 
l^aniied  to  distribute  and  ftimish 
-water  to  consumers  in  a  county  and  city,  one 
of  which  owns  a  supply  of  water  and  a  pipe  line 
ending  at  the  city  limits,  and  the  other  a  distrib- 
uting plant  within  the  dty,  for  eo- operation  in 


See  also  39  L.  R.  A.  299. 
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SQpplylnff  water  to  tbe  dty  an4  providing  a 
method  of  determining  the  price  of  water,  la  not  In 
violation  of  public  policy  as  a  combination  to 
create  a  monopoly,  since  tbe  California  coostitu- 
tlon  reserves  to  municipal  corporatloos  the  power 
of  regulating  water  rates. 

(August  26, 1888.) 

APPEAL  by  plain  tiff  from  a  Judgment  of  the 
Superior  Court  for  San  Diego  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
force specific  performance  of  a  contract  for  the 
furnishing  of  water  to  tbe  City  of  San  Diego 
and  for  damages  for  its  breach.     Bnerted. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs,  Works  &  Worhm,  for  appellant: 

As  to  the  extent  to  which  a  corporation  may 
go.  in  making  contracts,  without  bringing  it- 
self within  the  prohibitory  rules,— 

See  EUerman  ▼.  Chicago  Junction  R.  db  U. 
8,  T  Co.  49  N.  J.  Eq.  217;  Union  Water  Co. 
▼.  Murphy's  Flat  Fluming  Co.  22  Cal.  621; 
Butro  Tunnel  Co.  r.  Segreqated  Belcher  Min. 
Co.  19  Nev.  121;  Leslie  v.  LoriUard,  110  N.  T. 
619.  1  L.  R.  A.  456;  1  Wood,  Railway  Law. 
pp.  491-499:  BisseU  v.  Michigan  S.  dbN.I.R, 
Co.  22  N.  T.  268;  Rent  y.  Qutcksawr  Min. 
Co.  78  N.  T.  169;  C?iicago,  St.  L.  dt  N.  O.  R. 
Co.  V.  Pullman  Southern  Car  Co.  189  U.  S.  79, 

85  L.  ed.  97;  Elkins  y.  Camden  d  A.  B.  Co. 

86  N.  J.  Eq.  241;  Central  Shade  Roller  Co.  v. 
Cushman,  148  Mass.  858;  State  v.  Hancock,  85 
N.  J.  L.  687;  Minert^  Ditch  Co.  ▼.  Zellerbach, 

87  Cal.  648,  99  Am.  Dec.  800;  Sussex  R  Co.  ▼. 
Morris  dk  B.  B.  Co.  19  N.  J.  Eq.  la 

If  the  corporation  hss  derived  any  benefit 
from  the  execution,  or  partial  execution,  of  the 
contract,  it  can  be  compelled  to  perform  on  its 
part,  to  the  extent,  and  up  to  the  time,  such 
contract  had  been  acted  upon. 

KelseyY.  National  Bank,  69  Pa.  426: 1  Wood, 
Railway  Law,  pp.  491-602;  BissellY.  Michigan 
S.  d  Jy.  /.  if.  Co.  supra;  Witter  Y.  Grand 
Rapids  Flouring  Mill  Co.  78  Wis.  548;  Reims 
Brevdng  Co.  v.  Flannery,  187  111.  809;  Holmes 
Y.  Willard,  126  N.  Y.  76,  11  L.  R.  A.  170; 
Manchester  d  L.  B.  Co.y.  Concord  B.  Co.  66 
N.  H.  — ,  9  L.  R  A.  689,  8  Inters.  Com.  Rep. 
819;  State  Board  of  Agiiculture  y.  Citizens^ 
i^treet  B.  Co.  47  Ind.  407,  17  Am.  Rep.  702; 
Bradley  Y.  Ballard,  55  111.  418, 8  Am.  Rep.  666; 
Oil  Creek  dt  A.  B.  B.  Co.  y.  Pennsylvania 
Transp.  Co.  88  Pa.  160;  Main  y.  Casserly,  67 
Cal.  127. 

In  Heims  Brewing  Co.y.  Flannery,  supra,  it  is 
said:  "  The  defense  of  ultra  vires  cannot  avail 
the  defendant.  Even  admitting  that  entering 
into  said  contract  was  in  excess  of  the  defend- 
ant's corporate  powers,  yet,  having  entered 
into  said  contract  and  enjoved  its  benefits,  it 
should  be  estopped  to  appeal  to  the  limitations 
imposed  by  its  charter  for  the  purpose  of  es- 
caping payment  of  thestipulated  consideration." 

See  also  Manchester  db  L,  B.  Co.  v.  Concord 
B.  Co.  and  Oil  Creek  d  A.  B.  B.  Co.  y.  Penn- 
sylvania Transp.  Co.  supra. 

This  was  not  a  copartnership  contract 

Hanna  v.  Flint,  14  Cal.  74;  Wheeler  y.  Far- 
mer, 88  Cal.  208;  Stuart  v.  Adams,  89  Cal. 
867;  Smith  y.  Schultz,  89  Cal.  626;  Loomis  v. 
Marshall,  12  Conn.  69,  80  Am.  Dec.  596;  Kei- 
ser  V.  State,  58  Ind.  879;  Boyce  v.  Brady,  61 
29L.R.A. 


Ind.  432;  Barvey  y.  Ohilds,  28  Ohio  St.  819.9 
Am.  Rep.  887;  17  Am.  &  Eng.  Encyclop.  Law, 
p.  846. 

Messrs,  HeDonald  A  KeDonald,  for 
respondent: 

Enough  appears  upon  tbe  face  of  the  coia- 
plaint  to  show  that  said  contracts  were  and  are 
void  becaiise  beyond  tbe  powers  of  the  respecr 
tive  corporations  and  against  the  pablic  policj 
of  the  state. 

The  primary  object  of  tbe  two  corporatioDs 
in  entering  into  those  oontracta  was  to  control 
the  water  supply,  and  thereby  enhance  tbe 
price  of  water  in  the  dty  of  San  Diego,  and  t» 
create  and  maintain  a  monopoly  of  the  water 
business  of  said  city.  This  rendered  the  con- 
tracts void. 

Spelling,  Trusts  A  Monopolies,  §§  82. 106- 
109;  Arnbt  v.  Pittston  d  B.  Coal  Co,  68  N.  T. 
559,  28  Am.  Rep.  190;  FordY.  Qreffson,  7  Moot 
89;  Santa  Clara  Valley  Mill  dJLCo.Y.  Hayek, 
76  Cal.  887. 

A  corporation  can  exercise  no  other  powen 
than  such  as  are  specifically  granted,  or  such 
as  are  necessary  for  carrying  into  effect  tbe 
powers  granted. 

Vandall  v.  SouOi  San  Franciseo  Dock  Co.  40 
Cal.  88;  Morawetz,  Priv.  Corp.  §  316;  Thomat 
Y.  West  Jersey  R  Co.  101  U.  S.  71,  25  L.  ed. 
950;  Oregon  R  dNav.  Co.  v.  Oregonian  R  Co. 
180  U.  S.  1,  82  L.  ed.  887;  Central  Tramp. 
Co.  Y.  PuUman'e  PHtlaee  Oar  Go.  189  U.  S.  24, 
85L.ed.66. 

The  authority  of  every  agent  of  a  corpora- 
tion is  derived,  directly  or  indirectly,  from  the 
agreement  of  the  shareholders  as  expressed  io 
their  charter  or  articles  of  incorporation. 

The  board  of  directors  cannot  depart  from 
the  company's  chartered  purposes  under  any 
circumstances. 

Morawetz,  Priv.  Corp.  §  614. 

Whatever  tends  to  injustice  or  oppressfon, 
restrnint  of  liberty,  commerce,  and  natural  or 
legal  riffht;  whatever  tends  to  the  obelructioo 
of  justice,  or  to  the  violation  of  a  statute; 
and  whatever  is  against  good  morals, — when 
made  the  object  oia  contract  is  against  public 

golicy,  and,  therefore,  void,  and  not  susoepti- 
le  of  enforcement. 

9  Am.  &  Eng.  Encyclop.  Law,  p.  880.  See 
also  Green  hood.  Pub.  Pol.  p.  2;  KreamerY. 
Barl,  91  CaL  117;  Dial  v.  Hair,  18  Ala.  800, 
64  Am.  Dec.  179;  Smith  v.  Johnson,  87  Ala. 
686;  DamreUY.  Meyer,  40  CaL  170;  Beards. 
Beard,  65  Cal.  864;  Alpers  v.  Hunt,  86  Cal.  78. 
9  L.  R.  A.  488;  Qridley  v.  Dom,  67  CaL  78. 40 
Am.  Rep.  110;  MiteheU  v.  Cline,  84  Cal.  409. 

The  state  has  declared  all  water  appropri- 
ated for  the  purposes  of  sale,  rental,  or  distri- 
bution to  be  charged  with  a  public  use,  and 
has  indicated  the  policy  of  the  sute  to  the  pre- 
vention of  monopolies  so  far  as  fumishiog 
light  and  water  to  cities  and  their  inbabitaott 
is  concerned. 

PeopU  Y.  Stephens,  62  Cal.  209;  PeopU  v. 
Chicago  Oas  Trust  Co.  180  RL  268,  a  L.  a 
A.  497;  McCrary  v.  Beaudry,  67  Cal.  120. 

The  franchises  of  a  corporation  are  privi- 
leges granted  and  held  in  personal  trust  by  it, 
and  cannot  be  transferred,  either  by  forced 
sale  or  by  voluntary  assignment,  except  br 
permission  of  the  legislature,  and  when  that 
permission   b  grantM   the  mode  of  transfer 
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pointed  out  Is  the  measure  of  the  power;  and 
any  attempt  on  the  part  of  the  corporation  to 
devest  itself  of  its  franchise  and  thus  disable 
itAelf  from  performing  its  duties  to  the  public, 
-without  legislative  authority  is  uUra  vires  and 
void. 

Wood  ▼.  Truekee  lump,  Co.  24  Oal.  474; 
Oregon  R.  dbNat.  Go,  v.  (fregonian  R.  Go,  180 
U.  S.  1,  82  L.  ed.  887;  Central  Trangp,  Go.  v. 
I>uUman'9  Palace  Oar  Go,  189  IT.  8. 24,86  L.  ed. 
55;  Pennayltania  B.  Go.  v.  81.  LouU,  A,  <A  T, 
H.  R.  Go.  118  U.  8. 290,  80  L.  ed.  88;  Thomas 
▼.  West  Jersey  R.  Go,  101  TJ. .  8.  71.  25  L.  ed. 
950;  Stockton  v.  G&ntral  B.  Go.  SO  N.  J.  £q. 
62. 17  L.  R  A.  97;  Randolph  v.  Lamed,  27  N. 
J.  Eg.  557;  Tro^  d  B.  R.  Co.  v.  Boston,  H.  T. 
db  W.  R.  Go.  86  N.  Y.  107;  Fanning  ▼.  Gs- 
home,  102  N.  T.  441;  Peoria  d  R.  L  R  Go. 
▼.  Goal  VaOey  Min,  Go.  68  Dl.  489;  Richardson 
▼.  mUp,  11  Allen,  65,  87  Am.  Dec.  700;  Mid- 
dUsex  R.  Go.  v.  Boston  A  G  B.  Go.  115  Mass. 
847;  Bteiearfs  App.  56  Pa.  418;  Oibbs  v.  Drew, 
16  Fla.  147,  26  Am.  Bep.  700;  Ray,  Contractual 
LimiiatioDS,  pp.  278,  278. 

This  agreement  is  9^ao  ultra  vires  and  illegal, 
for  the  reason  that  it  undertakes  to  constitute 
the  parties  partners  in  the  business  of  furnish- 
ing water  to  the  city  of  8an  Diego  and  its  in- 
ha  bitauts. 

1  Morawetz.  Priv.  Corp.  §  421;  2  Beach. 
Corp.  §  848;  Ray,  Contractual  Limitations, 
§  56:  People  v.  Horlh  Biver  Sugar  Bef.  Go.  121 
S.  Y.  683,  9  L.  R  A.  88,  54  Hun.  865.  5  L.  R. 
A.  386;  Mallory  v.  Uanaur  Gil  Works,  86 
Tenn.  598;  Peares  v.  Madison  A  I.  B.  Co,  and 
Peru  dfLR  Go.  62  U.  8.  21  How.  441,  16  L. 
ed.  184;  Burke  v.  Conoord  Bailroad,  61 N.  H. 
160;  Qainn  v.  (^uinn,  81  Cal.  14. 

This  agreement  is  contrary  to  public  policy, 
for  the  reason  that  it  is  a  combination  between 
the  parties  for  the  purpose  of  creating  a 
monopoly  for  the  sale  of  water  to  the  city  of 
San  Diego  and  its  inhabitants. 

Paeilic  Factor  Go.  v.  ^e«^r,90  Cal.  110;  Santa 
Clara  VaUey  Mill  db  L.  Go.  v.  Hayes,  76  Cal. 
887;  Ray,  Contractual  Limitations,  pp.  212, 
218.  284.  288,  and  cases  cited;  Bichardson  v. 
Buhl,  77  Mich.  682,  6  L.  R.  A.  457. 

The  general  rule  that  contracts  in  partial  re- 
straint of  trade  are  not  invalid  does  not  ap- 
ply to  corporations  engaged  in  a  public  busi- 
ness in  which  the  public  are  interested. 

Chicago  G<u  Light  db  Coke  Co.  v.  Peoples  Oas 
Light  &  Coke  Co.  121  111.  530;  People  v.  Chi 
eago  Oas  Trust  Co.  180  111.  268,  8  L.  R.  A. 
497;  Oibbs  v.  Consolidated  Oas  Co.  180  U.  8. 
896,  82  L.  ed.  979;  West  Virginia  Transp.  Co. 
V.  Ohio  Biver  Pipe  Line  Co.  22  W.  Va.  600.  46 
Am.  Rep.  627;  Thomas  ▼.  West  Jersey  B.  Co. 
101  U.  8.  71,  25  L.  ed.  950;  Central  Transp. 
Co.  V.  PuUman's  Palace  Car  Co.  189  U.  8.  24, 
85  L.  ed.  55;  Miner's  Ditch  Go.  v.  Zdlerbach, 
88  Cal.  548,  99  Am.  Dec.  800. 

When  the  illegal  purpose  is  disclosed, 
whether  the  shelter  be  under  form  of  partner 
ship  of  individuals  or  of  corporations,  the 
grasp  of  a  court  of  equity  will  be  equally  power- 
ful to  control  the  trust. 

Hay,  Contractual  Limitations,  pp.  284, 279; 
Stockton  V.  Central  iJ.  O?.  50  N.  J.  Eq.  52,  17 
L.  R.  A.  97;  People  y.  North  Biver  Sugar  Bef. 
Co.  54  Sun,  854,  5  L.  R.  A.  886. 

These  corporations  not  having  had  the  power 
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to  enter  into  this  agreement,  it  fa  Told  in  toto, 
and  the  defendant  may  avail  itself  of  the  plea 
of  ultra  vires. 

Miner^s  Ditch  Go.  ▼.  Zdterbaeh,  Thomas  t. 
West  Jersey  B.  Go.,  and  Central  Transp,  Go.  ▼• 
Pullman's  Palace  Gar  Go.,  supra. 

Hayneflt  0%.  J,,  filed  the  following  opin- 
ion: 

Defendant's  demurrer  to  the  complaint  was 
sustained,  and,  the  plaintiff  declining  to 
amend,  judgment  of  dismissal  was  entered, 
from  which  judgment  it  appeals.  Tlie  only 
questions  to  be  considerea,  therefore,  are 
those  presented  by  the  demurrer. 

The  complaint  alleges,  in  substance,  that 
both  the  parties  to  this  action  are  corpora- 
tions organized  and  existing  under  tiie  laws 
of  this  state  for  the  pturpose  of  distributing, 
selling,  and  furnishing  water  to  consumers 
in  the  countv  and  city  of  8an  DieffO;  that 
the  plaintiff  is  the  owner  of  a  complete  dis- 
tributing plant  for  furnishing  water  to  the 
city  of  San  Diego  and  its  inhabitants ;  that 
the  defendant  is  the  owner  of  water  riffhts, 
reservoirs,  and  a  supply  of  water  outside  of 
said  city,  from  which  the  water  is  conducted 
by  flumes  and  pipes  to  the  city  boundary, 
where,  during  all  the  times  mentioned  in 
the  complaint,  thej  were  and  are  connected 
with  the  water  mains  and  pipes  of  the  plain- 
tiff ;  that  the  defendant  was  not  and  is  not 
the  owner  of  any  water  pipes  within  the  city, 
and  was  unable  to  distribute  or  furnish  its 
water  to  the  city  or  its  inhabitants.  Under 
these  circumstances,  the  parties  to  this  ac- 
tion executed  two  written  agreements,  both 
bearing  date  November  6,  1890,  which  are 
referred  to  as  Exhibits  A  and  B,  respective! v, 
but  which  constitute  one  contract.  By  the 
first,  the  fiume  company  appoints  the  water 
company  its  sole  asent  for  the  exclusive  sale 
of  its  water  within  the  corporate  limits  of 
the  city,  as  then  or  thereafter  established, 
excepting  the  peninsula  of  8an  Diego;  but 
all  sales  made  bv  the  water  company  ** shall 
be  subject  to  the  approval  of  the  party  of 
the  first  part  [the  fiume  company],  and  no 
sales  shall  be  made  without  the  consent  of 
the  party  of  the  first  part. "  It  was  further 
provided  that  said  appointment  should  con- 
tinue and  be  in  force  during  the  continuance 
of  the  other  contract  of  the  same  date,  name- 
ly, twent}r  years.  The  other  contract— Ex- 
hibit B — is  very  long,  but  for  the  purpose 
of  disposing  of  the  questions  made  upon  this 
appeal  may  be  greatly  condensed.  By  this 
agreement  E.  8.  Babcock  and  J.  W.  Sefton, 
the  former  the  president  of  the  plaintiff  cor- 
poration, and  the  latter  the  president  of  the 
defendant,  were  appointed  trustees,  to  whom 
were  given  the  control  of  the  properties  of 
these  corporations,  respectively,  **so  far  aa 
the  same  may  be  confined  to  tlie  corporate 
limits  of  the  city  of  San  Diej^o,**  to  operate 
and  control  the  same  for  the  use  and  benefit 
of  the  respective  parties  thereto.  These  trus- 
tees were  selected  and  named,  one  by  each 
corporation,  and  each  was  to  hold  said  office 
of  trustee  at  the  pleasure  of  the  party  nam- 
ing him,  who  should  also  appoint  his  suc- 
cessor, and  the  compensation  of  each  should 
be  fixed  and  paid  by  the  party  appointing^ 
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him;  that  ''the  use,  operation,  and  control 
of  these  properties  by  the  said  trustees  shall 
be  for  the  purpose  of  furnishing  the  water 
supply  to  the  city  of  San  Diego  and  Its  in- 
habitants, the  profits  arising  therefrom  to  be 
subject  to  the  control  and  use  of  the  parties 
hereto,  as  hereinafter  mentioned ;  said  par- 
ses hereto  agreeing  to  combine  their  joint 
endeavor  for  the  advancement  of  their  re- 
spective interests  under  this  trust,  subject 
to  the  conditions  as  hereinafter  mentioned. " 
The  water  company  agreed  to  furnish  its  en- 
tire plant,  and  the  flume  company  agreed  to 
deliver  ai  the  city  limits  a  sufficient  quan- 
tity of  good  water  for  the  supply  of  the  city 
and  its  inhabitants,  to  be  used  bv  the  trus- 
tees for  that  exclusive  purpose.  The  trustees 
were  to  keep  three  separate  accounts,  one  des- 
ignated as  the  ''operating  account,"  another 
as  "first-division  account,"  and  the  third, 
as  "second-division  account."  The  second 
and  third  accounts  were  for  the  purpose  of 
distributing  the  profits  between  the  respect- 
ive corporations.'  The  agreement  stated,  in 
a  general  way,  what  should  be  charged  to 
operating  expenses,  and  except  as  provided, 
and  excluding  certain  specified  matters,  the 
trustees  were  empowered  to  determine  what 
should  constitute  a  proper  charge  to  that  ac- 
count. It  was  also  provided  that  the  flume 
company  might  use  the  water  company's 
system  of  pipes  for  conducting  water  to  par- 
ties outside  the  city  limits,  the  compensation 
therefor  to  be  fixed  by  the  trustees. 

The  complaint  further  alleged  that  the 
parties  thereto  entered  upon  the  performance 
of  said  agreement,  that  the  plaintiff  in  all 
things  carried  out  and  performed  the  same 
on  its  part,  that  plaintiff  and  defendant  and 
their  said  trustees  failed  to  agree  as  to  the 
proper  basis  of  division  of  the  accounts  be- 
tween them,  and  especially  as  to  the  amount 
to  be  expended  for  the  extension  of  plain- 
tiff's plant,  and  have  been  unable  to  agree 
upon  a  settlement  of  their  said  accounts; 
alleged  plaintiff's  willingness  to  settle  and 
adjust  the  same,  but  that  defendant  made 
said  differences  an  excuse  for  not  furnisbiug 
the  water  required  bv  the  contract,  and  had 
wholly  failed  since  liay  2,  1892,  to  comply 
with  said  contract,  though  plaintiff  had  de- 
manded in  writing  such  performance;  al- 
leged that  upon  a  true  ana  just  accounting 
there  was  due  to  it  from  defendant  the  sum 
of  about  $50, 000,  but  that  if  the  court  should 
find  otherwise,  and  that  it  was  indebted  to 
the  defendant,  it  therebv  offered  to  pay  the 
same;  that,  by  the  defendant's  failure  to 
comply  with  its  said  contract,  plaintiff  had 
been  damaged  in  the  sum  of  $100,000;  that, 
acting  under  said  contract,  plaintiff  con- 
tracted with  the  city  of  San  Diego  to  supply 
it  with  water  for  the  term  of  twenty  years 
at  a  reasonable  profit,  but  that  defendant, 
after  furnishing  water  for  said  purpose  for 
about  a  year,  failed  and  refused  to  longer 
furnish  the  same,  whereby  plaintiff  sustained 
special  damage  in  the  sum  of  $100,000. 

The  prayer  is  for  an  accounting,  for  dam- 
ages, and  for  a  specific  performance  of  the 
contract,  and  for  general  relief. 

The  demurrer  was  upon  several  grounds, 
viz. :  (1)  ^or  want  of  facts  sufficient  to  con- 
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stitute  a  cause  of  action ;  (2)  that  two  alle[^ 
causes  of  action  for  damages  are  Joined  with 
an  alleged  cause  of  action  for  specific  ptf- 
formance,  without  separately  statins  aaid 
several  causes  of  action ;  (8)  for  defect  of 
parties,  in  that  Babcocl^  and  Sefton,  tha 
trustees,  are  not  made  parties ;  and  (4)  that 
the  complaint  is  uncertain,  in  that  sevenl 
causes  of  action  are  joined  without  being 
separately  stated  and  numbered. 

The  second  and  fourth  grounds  of  demurer 
go  to  the  joinder  of  several  causes  of  actios 
without  being  separately  stated.  Differem 
causes  of  actioh  are  not  stated,  however. 
Both  legal  and  equitable  relief  is  sooghi, 
but  the  right  to  such  relief  is  based  upoo 
the  same  facts.  Pom.  Rem.  §  452.  Nor  ii 
the  third  ground  of  demurrer  well  takeo. 
The  trustees  were  simply  the  agents  or  in- 
struments of  the  parties  to  the  contract,  tnd 
had  no  interest  in  the  controversy  in  any 
leffal  sense. 

Whether  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action  is  the 
principal  question  in  the  case.  Respondent 
contends  **  that  enough  appears  upon  the  (toe 
of  the  complaint  to  show  that  said  contncti 
were  void,  because  beyond  the  powers  of  the 
respective  corporations,  and  against  the  pub- 
lic policy  of  the  state."  The  questions  here 
presented  were  discussed  by  counsel  in  an- 
other action  between  the  same  parties,  Irot 
that  case  went  off  upon  another  point,  and 
no  opinion  was  expressed  upon  them.  Sa» 
Diego  Water  Co.  v.  San  Di$go  Flums  Oo.  lOD 
Cal.  48. 

It  is  contended  that  the  contract  in  quel- 
tion  was  ultra  vires,  because  under  it  Um 
management  of  the  affairs  of  the  two  corpo- 
rations were  taken  from  their  respectivi 
boards  of  directors  and  transferred  to  two 
trustees,  each  of  whom  is  a  stranger  to  the 
corporation  appointing  the  other.  This  state 
ment  of  the  effect  of  the  contract  is  too  broad. 
When  analyzed,  the  powers  of  the  trustea 
are  very  limited.  By  that  part  of  the  ood- 
tract  called  *" Exhibit  A."  the  plaintiff,  as 
a  corporation,  was  appointed  the  agent  of  the 
defendant  corporation  for  the  sale  of  water 
within  the  city  of  San  Diego;  but  all  sales 
were  subject  to  the  approval  of  the  defend- 
ant, and  no  sales  could  be  made  without  ia 
consent.  The  trustees  were  not  given  aoy 
power  or  authority  over  the  sale  of  the  water. 
They  were  given  the  general  charge  of  oper- 
ating the  works  of  the  plaintiff  in  distribut- 
ing the  water  furnished  by  the  defendant, 
and  of  keeping  the  accounts  of  receipts  and 
expenses,  with  a  limited  power  of  determin- 
ing what  should  be  charged  to  the  aoooant 
of  operating  expenses ;  and.  with  that  excep- 
tion, their  whole  powers  and  duties  vere  ex- 
ecutory, and  sucb  as  could  not  be  discharged 
by  any  board  of  directors  otherwise  thaa 
through'  an  agent  Nor  is  it  material  whether 
these  agents  were  or  were  not  connected  with 
either  corporation.  They  derived  their  au- 
thority from  the  agreement,  and,  as  they 
were  named  in  the  agreement,  each  corpon- 
tion  acted  upon  and  consented  to  the  appoint- 
ment of  both.  It  is  not  contended  that  two 
corporations  may  not  enter  into  contncu 
with  each  other.    Their  power  to  do  so  de- 
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peDds,  however,  apon  the  character  of  the 
contract,  examined  in  the  light  of  their  char- 
ters and  of  public  policy.  Bo  far  as  the 
subject-matter  of  the  contract  is  concerned, 
it  relates  to  the  sale  and  distribution  of  wa- 
ter, and  to  that  extent,  at  least,  it  relates  to 
the  very  purpose  of  the  organization  of  each 
of  tliese  corporations,  and  is  therefore  presum- 
ably within  their  power.  It  is  contended, 
however,  in  support  of  the  demurrer,  **  that, 
under  the  power  conferred  by  subdivisions 
5  and  8  of  section  854  of  the  Civil  Code,  the 
defendant,  by  its  board  of  directors,  was  only 
authorized  to  appoint  such  agents  and  enter 
into  such  contracts  as  were  essential  to  the 
transaction  of  its  ordinary  affairs ;  and  that 
any  attempt  to  make  the  plaintiff  its  exclu- 
sive agent  for  the  sale  of  water  was  illegal 
and  beyond  the  powers  of  the  corporation." 
The  statement  that  plaintiff  is  made  **  the  ex- 
clusive agent"  of  the  defendant  for  the  sale 
of  water  Is  too  broad.  Such  agency  is  con- 
fined to  the  corporate  limits  of  the  city  of 
Ban  Diego,  within  which  the  plaintiff  alone 
had  the  means  of  distributing  water  to  con- 
sumers. The  agency,  however,  while  ex- 
clusive, was  not  unlimited  or  unrestricted ; 
but  all  sales  of  water  were  to  be  subject  to 
the  approval  of  the  defendant,  and  no  sale 
could  he  made  without  its  consent.  It  is 
not  suggested  that  the  plaintiff  corporation 
could  not  legally  become  an  agent  as  to  mat- 
ters consistent  with  or  in  furtherance  of  the 
objects  of  its  organization,  nor  that  the  de- 
fendant, within  similar  limitations,  could 
not  api)oint  an  agent ;  but  the  real  question 
Involved  lies  back  of  and  beyond  these  ob- 
jections, which  go  only  to  the  instrumentali- 
ties used  to  carry  out  the  ultimate  purpose 
of  the  parties  in  making  the  contract  in  ques- 
tion, viz.,  that  the  contract  is  against  pub- 
lic policy,  and  therefore  void. 

It  is  urged  that  ^'both  corporations  were 
formed  for  the  purpose,  among  other  things, 
of  furnishing  water  to  the  city  of  San  Diego 
and  its  inhabitants,  and  are,  therefore,  quasi 
public  corporations ;"  and  that  *^  the  agree- 
ment is  contrary  to  public  policy,  for  the 
reason  that  it  is  a  combination  between  the 
parties  for  the  purpose  of  creating  a  monop- 
o\j  for  the  sale  of  water  to  the  city  of  San 
Diego  and  its  inhabitants."  That  the  con- 
tract is  consistent  with  the  purpose  of  the 
organization  of  each  of  these  corporations, 
viz.,  ''to  furnish  the  city  of  San  Diego  and 
its  inhabitants  with  water,"  is  too  clear  for 
discussion.  The  question  is  therefore  nar- 
rowed down  to  this:  Does  the  agreement 
create  a  monopoly,  or  in  any  manner  injuri- 
ously affect  the  interests  of  the  city  or  its 
inhabitants?  **  Monopoly"  signifies  the  sole 
power  of  dealing  in  a  particular  thing,  or 
doing  a  particular  thing,  either  generally  or 
in  a  particular  place.  A  monopolv  is  usu- 
ally, though  not  necessarily,  harmful  or  in- 
jurious to  public  interest,  though,  as  that 
term  Is  generally  used,  injury  to  the  public 
is  implied,  and  competition  is  therefore  re- 
garded as  favorable  to  the  public  interest. 
But  there  is  a  competition  which  tends  to 
monopoly  by  driving  out  all  but  the  stronger 
competitor,  when  prices  are  again  increased 
■o  as  not  only  to  yield  a  profit  upon  the  otig- 
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inal  investment,  but  to  recoup  the  looses  in- 
curred in  breaking  down  competitors;  or, 
where  the  competitors  are  of  equal  strength 
and  tenacity  of  purpose,  it  may  result  in 
the  destruction  of  the  public  service  by  the 
collapse  of  all  of  them.  At  and  before  the 
date  of  the  contract  in  question,  the  plain- 
tiff was  the  owner  of  a  pumping  plant,  and 
of  a  system  of  mains  and  pipes  for  the  dis- 
tribution of  water  to  the  city  of  San  Diego 
and  its  inhabitants,  and  was  engaged  in  sup- 
plying them  with  water.  The  defendant 
was  the  owner  of  a  reservoir  supplied  with 
water,  together  with  flumes  and  pipes  by 
which  the  water  was  conveyed  to  the  borders 
of  the  city ;  but  it  owneid  no  distributing 
plant  by  which  it  could  dispose  of  its  water 
within  the  city.  To  enable  it  to  do  so»  it 
must  either  purchase  plaintiff's  distributing 
plant,  or  construct  a  distributing  svstem  <9 
mains  and  pipes  of  its  own,  or  sell  its  water 
within  the  city  by  or  through  the  plaintiff, 
under  some  agreement  for  that  purpose.  It 
is  not  suggested  that  one  distrn)utlng  plant 
is  not  sufficient  for  all  the  wants  of  the  citj 
and  its  inhabitants,  and  certainly  we  cannot 
assume  that  it  is  not.  Some  agreement  of  the 
character  here  in  question  which  would  effect- 
uate the  evident  intention  of  the  parties  would 
appear  to  be  to  the  best  interest  of  both  cor- 
porations ;  and  if  the  city  and  its  inhabitants 
can  be  properly  served  through  one  distribut 
ing  svstem.  at  reasonable  rates,  it  is  ob- 
viouslv  to  its  best  interest  that  its  streets 
should  not  be  subjected  to  the  burden  of 
laying  and  keeping  in  repair  an  additional 
system  of  mains  and  pipes.  So  far  as  the 
parties  to  this  contract  are  concerned,  the  re- 
straint is  only  partial.  It  is  confined;  to 
the  city  of  San  Diego,  or  rather  to  that  part 
of  it  which  did  not  include  the  peninsula; 
and  this,  we  think,  was  upon  a  sufficient 
consideration,  and  Hot  an  unreasonable  re- 
striction as  between  the  parties.  See  Mitchd 
V.  Bef/nolda,  1  Smith,  Lead.  Cas.  8th  ed.  417. 
Nor  does  it  injuriously  affect  the  city  or  its 
inhabitants.  Our  constitution  provides  that 
**the  use  of  all  water  now  appropriated,  or 
that  may  hereafter  be  appropriated,  for  sale, 
rental,  or  distribution,  is  hereby  declared  to 
be  a  public  use,  and  subject  to  the  regulation 
and  control  of  the  state,  in  the  manner  to  be 
prescribed  by  law ;"  and  it  further  provides 
that  the  rate  or  compensation  to  be  collected 
for  the  use  of  water  supplied  to  any  city  or 
town  or  its  inhabitants  shall  be  fixed  an- 
nually by  the  governing  body  of  the  city  and 
county,  or  city,  or  town,  and  any  person  or 
corporation  collecting  water  rates  ** otherwise 
than  as  so  established"  shall  forfeit  the  fran- 
chises and  waterworks  of  such  person  or  cor- 
poration to  the  city,  etc.  Const,  art.  14, 
§  1.  In  /Spring  Vaiiey  Water  Works  v.  ^ti 
Franeisoo  City  d  OaurUy,  82  Cal.  286,  6  L.  R. 
A.  756,  it  was  held  that,  when  the  constitu- 
tion provides  for  the  fixing  of  rates  or  com- 
pensation for  the  use  of  water,  it  means  rea- 
sonable rates  and  just  compensation ;  that  the 
power  of  regulating  rates  is  not  a  power  of 
confiscation,  or  to  take  the  property  of  the 
water  company  without  just  compensation. 
Under  the  constitution,  and  the  construc- 
tion thus  given  its  provisions,  we  fail  .to 
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perceive  how  the  agreement  in  question  can 
create  a  monopoly,  or  in  any  manner  increase 
the  rate  or  compensation  to  be  paid  by  the 
city  or  its  inhabitants  for  the  water  supplied. 
Indeed*  it  is  evident  that  water  can  be  sup- 
plied more  cheaply  through  one  distributing 
plant  than  tbrougn  two ;  and  the  governing 
body  of  the  city,  m  whom  is  vested  the  power 
to  fix  the  water  rates,  is  bound  to  take  that 
fact  into  consideration,  as  well  as  all  other 
facts  which  will  enable  it  to  fix  ''reasonable 
rates"  and  award  a  "just  compensation."  In 
Morawetz,  Priv.  Corp.  §  11S9,  it  is  said  that 
the  same  rule  which  applies  to  traffic  arrange- 
ments between  competing  railroads  appllei 
also  to  telegraph,  water,  and  gas  companies ; 
and,  in  relation  to  traffic  arrangements  be- 
tween competing  roads,  it  is  said,  at  section 
1181 :  **  It  is  certainly  not  true  that  all  agree- 
ments or  combinations  restricting  competi- 
tion are  illegal  at  common  law.  .  .  . 
Even  if  there  were  such  a  rule  as  has  been 
claimed,  applicable  to  competition  in  trade, 
the  principle  and  policy  of  the  rule  would 
not  be  applicable  to  traffic  arrangements  de- 
signed merely  to  prevent  ruinous  competi- 
tion and  'wars*  among  railroad  companies. 
The  main  objection  which  has  been  urged 
against  combinations  restraining  competition 
in  trade,  namely,  that  such  combinations  tend 
to  produce  monopolies  and  cause  extortion, 
has  no  application  to  combinations  among 
railroad  companies,  for  lailroad  companies 
are  prohibited  by  law,  irrespective  of  any 
combination,  to  charge  more  than  reasonable 
rates.  .  .  ,  Public  policy  clearly  does' 
not  demand  that  railroad  companies  operating 
competing  lines  shall  ensrage  in  strife  caus- 
ing their  financial  ruin. "  With  even  greater 
force  may  it  be  said  in  this  case  that  public 
policy  does  not  condemn  nor  prohibit  an  ar- 
rangement intended  to  prevent  a  competition 
between  these  corporations  which  would  in- 
evitably result  in  the  financial  ruin  of  one 
or  both  of  them,  and  which  could  not  in  any 
event  benefit  the  city  or  its  inhabitants. 

The  contention  that  the  agreement  in  ques- 
tion creates  a  partnership  l^tween  these  cor- 
porations is  without  force.  It  does  not  appear 
that  it  covers  all  of  the  business  of  either 
party,  though  the  whole  of  the  business  of 
each  relates  to  the  sale  of  water.  In  a  part- 
nership, each  partner  has  authoritv  to  repre- 
sent all  the  partners,  and  to  bind  them  by 
his  acts  so  far  as  they  relate  to  the  partner- 
ship business.  Here  the  aizrencv  is  not  of 
that  character,  but  is  expressly  limited.  It 
simply  provides  a  mode  of  determining  the 
compensation  the  defendant  shall  receive  for 
the  water  furnished  by  it  to  the  plaintiff, — 
an  arrangement  made  necessary  by  the  fact 
that  neither  of  the  parties  nor  both,  combined, 
could  determine  the  rate  at  which  the  water 
could  be  sold  to  consumers,  nor  accurately 
fix  the  co-<t  of  distribution,  nor  the  quantity 
of  wat^^r  required. 

The  judgment  should  be  reversed,  with  di- 
rections to  overrule  the  demurrer  to  the  com- 
plaint. 

We  concur:   Vanclief,  C;  Belcher,  €. 

«9  L.  R  A. 


Per  Cnrlamt 

For  the  reasons  given  in  the  foregoing  opin- 
ion, tfis  judgment  appealed  from  m  mrraai, 
with  directions  to  overrule  the  demurrer  i» 
the  complaint 


PEOPLE'S  HOME  SAVINGS  BANK 

SUPERIOR  COURT  OP  THE  CITY  AND 
COUNTY  OP  SAN  FRANCISCO.  (Do 
partment  No.  4). 

(J04Oia.MflL) 

1*  A  by-l&w  proTldin^  th&t  no  prmij 
•hall  be  voted  by  any  ooe  who  is  not  a  atoek- 
holder  of  the  corporation  is  Invalid  undcv  Qt. 
CkxHe,  fi  812,  providing  frenerally  that  stockholdeia 
may  be  represented  by  proxlea. 

8*   The  rabstltntion  of  anarttome^fora 

corporation  in  a  prooeedmg-to  restrain  areoefver 
oannot  be  prevented  by  the  prior  attorney  on  the 
irround  of  dipqunliflcation  by  reason  of  his  rela- 
tions  to  the  receivers,  so  lonjr  as  the  partiee  de 
not  object 


NOTB.— B<i7M  to  wU  by  proxy  inprivaU  corpiy 
rottofu. 
L  Ateommonla^, 
n.  Under  ttaiut€9  amd  buAaum^ 

a.  SUitute%, 

b.  By-laux. 
nt.  Form  of  proxy. 

rv.  When  and  for  what  pxtrpose  a  proxy  may  m 

need, 
y.  Rejection  of  proxy  Z»v  intpeelmnm 
VL  itepocatton  of  proxy, 
yn.  Direclom  voting  by  proscy, 
yilL  MifceUaneoua  matters. 

I.  At  common  law. 

It  must  be  regarded  as  entirely  settled  that  there 
is  no  commoD-law  right  of  voting  by  proxy  on 
Bbares  of  stock  in  a  corporation.  While  there  la  n& 
attempt  in  this  note  to  make  a  collection  of  the 
statutes  of  the  different  states  on  the  subject  it 
may  be  said  that  in  most  of  the  states  enactments 
have  been  made  giving  the  right  of  shareholders  to 
be  represented  by  proxies.  For  many  years  ttiese 
provisions  in  the  state  of  New  Fork  were  limited 
In  their  scope  and  were  different  for  different 
classes  of  corporations,  but  by  the  Corporation 
Law  of  1882  a  sweeping  provision  is  made  author- 
ising the  use  of  proxies  in  all  private  corporations 
except  religious  corporations.  The  statutes  of  the 
different  states  generally  provide  now  for  such 
proxy  voting.  A  collection  of  them  is  made  in 
Thompson  on  Corporations,  voL  1,  9  7S8. 

That  proxies  could  not  be  used  at  common  law 
by  a  member  of  a  corporation  unless  some  speciflo 
provision  enabled  him  to  do  so,  ts  declared  in  Haiw 
ben  V.  Phillips.  L.  B.  28  Cb.  Dlv.  14, 48  L.  T.  N.  &  aSi. 
31  Week.  Rep.  173. 

The  proposition  that  the  right  of  voting  by  uroxy 
Is  not  a  general  right,  and  that  the  party  whoolaime 
it  must  show  a  special  authority  for  that  purpose, 
is  affirmed  in  People  v.  Twaddell,  18  Hun.  427. 

8o.  it  is  held  in  Pennsylvania  that  In  the  ahseaoe 
of  any  express  authority  to  vote  by  proxy,  glveii 
either  by  the  charter  of  the  corporation  or  by  any 
by-law.  the  stockholders  cauDot  vote  by  proxy. 
Com.  V.  Bringhurst,  103  Pa.  184,  40  Am.  Bnp.  IlSi: 


See  also  35  L.  R.  A.  209. 
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APPIIOATION  for  a  substitution  of  another 
attorney  in  place  of  those  representine  pe- 
titioner in  a  proceeding  to  obtain  a  writ  of 
prohibition  requiring  the  Superior  Court  of 
the  City  and  County  of  San  Francisco  to  ab- 
stain from  continiiing  to  take  Jurisdiction  in  a 
proceeding  to  annul  the  petitioner'a  charter* 
AppUeation  granted. 

The  facta  are  stated  ih  the  opinion. 

Mr,  John  H.  Durst,  with  Mr.  James 
Al^a  Watt,  in  propria  permma,  in  support 
of  the  application: 

The  code  gives  to  stockholders  the  absohite 
right,  not  merely  of  TOting  their  stock  in  per- 
son, but  of  TOting  it  by  proxy. 

CivU  Code,  $§  807-813. 


The  code  gives  to  corporations  the  power  of 
regulating  by  the  by-laws  the  mode  of  voting 
by  proxy. 

Civil  Code.  §  808. 

It  does  not  confer  power  by  by-law  to 
abridge  or  restrict  the  statutory  right  of  voting 
by  proxy. 

By-laws  must  not  be  in  violation  of  the  pro- 
Tisions  of  the  charterer  general  laws  under 
which  the  corporation  was  formed,  nor  can 
the  substantial  rights  of  a  shareholder  be 
abridged  thereby. 

1  Morawetz.  Priv.  Corp.  2d  ed.  §  487;  2  Am. 
A  Eng.  Encyclop.  Law,  p.  707,  note  2,  and  cases 
cited. 

The  right  to  vote  at  a  meeting  cannot  be 
taken  away  or  restricted. 

Morawetx.  Priv.  Corp.  g  496;  17  Am.  &  Eng. 


Wilson  v.  American  Academj  of  Mosio,  48Leff. 
lDt.8e,2Fa.Oo.Ot.aO. 

While  the  rls-ht  to  vote  by  proxy  is  deolared  not 
neoessarily  to  artse  In  tbe  ease  because  the  uae  of  tbe 
proxies  did  not  change  the  result,  tbe  court  in  Phll- 
Ipe  V.  WickbaxD.  1  Paifre,  600«  expressed  tbe  opinion 
that  tbe  right  of  vottosr  by  proxy  is  not  a  general 
rUrbt,  and  that  tbe  party  who  claims  it  must  show 
a  special  authority  for  that  purpose,  declaring  that 
the  only  case  in  which  it  is  allowable,  at  common 
law,  ta  by  tbe  peers  of  Bngland,  and  that  is  said  to 
be  in  virtue  of  special  permission  of  tbe  king.  The 
(X)urt  proceeds  to  say:  **It  is  possible  that  it  miffbt 
be  delegated  in  some  cases  by  the  by-laws  of  a  ooi^ 
poratfon,  where  express  autbori^  was  given  to 
make  suob  by-laws,  regulating  the  manner  of  vo^ 
inir.  I  am  not  aware  of  any  other  case  in  which  tbe 
riirht  was  ever  claimed;  and  tbe  express  power 
wb1<di  is  generally  given  to  tbe  stockholders  oV 
mooied  and  other  private  corporations  is  opposed 
to  tbe  claims  in  this  case,  where  there  is  no  express 
or  implied  power  contained  in  the  aot** 

Without  proceeding  to  collect  here  all  tbe  otta- 
tlons  to  cases  hi  which  the  same  doctrine  is  recog- 
nized, if  not  expressly  declared,  and  which  are  set 
forth  in  detail  under  the  subsequent  headings  of 
this  note,  it  may  be  said  that  tbe  doctrine  above 
stated  is  Cully  established  without  conflict  of  the 
declsioDs.  It  is  universally  conceded  tbat  tbe  right 
to  vote  by  proxy  in  private  corporations  must  de- 
pend on  express  authority  of  statute  or  by-law. 

n.  I7nd0r  statutes  and  bi^IenoiL 

a.  Statutes. 

When  statutes  expressly  authorise  voting  by 
proxy,  as  is  now  quite  generally  the  case,  there  is 
no  question  as  to  tbe  right,  except  so  far  as  it  may 
sulse  in  construing  tbe  statute.  Tbe  validity  of 
such  statutes  is  unquestioned. 

Where  the  charter  of  a  corporation  expressly 
srires  power  to  vote  in  person  or  by  lawful  proxy, 
a  stockholder  is  bound  by  the  vote  cast  by  his  duly 
constituted  proxy,  whether  it  is  cast  in  his  interest 
or  not.    Mobile  ft  O.  R.  Co.  v.  Nicholas,  88  Ala.  VBL 

Tbe  main  case  of  Paopi.n*8  Horn  Say.  Bakk  v. 
Ban  Fbahcisoo  Gcrr  ft  Oouhtt  Bupxb.  Gt.  dtes 
as  an  authority  the  case  of  Re  LigbthaU  Mfg. 
Co.,  47  Hun,  88B,  which  held  that  under  a  statute 
providing  in  general  terms  that  the  election  shall 
be  made  by  such  stockholders  as  attend  either  in 
person  or  by  proxy,  a  by-law  providing  tbat 
proxies  can  be  held  and  voted  upon  only  by  persons 
who  are  stockholders  is  void,  because  it  restricts 
tbe  right  which  the  statute  gives. 

8eo  a  somewhat  similar  decision  in  Be  White  v. 
New  York  State  Agri.  Boc  46  Bun,  680,  infrau  HI. 

Tbe  rlgbt  to  vote  by  proxy,  expressly  given  by 
the  act  of  incorporation,  is  involved  in  tbe  case 
'of  Bfonsfeaux  v.  Urqnhart,  19  La.  Ann.  482.  In 
which  the  teat  was  respecting  other  requisites  of  the 
rigbttovote. 
29  L.  R.  A. 


But,  expressing  an  opinion  without  deciding  that 
stockholders  cannot  vote  by  proxy  in  ordinary 
oases,  it  is  decided  in  Brown  v.  Com.,  8  Grant,  Gas. 
SOO,  that,  where  tbe  charter  declares  that  '*eaoh 
person  being  present  at  the  election**  shall  be  en- 
titled to  vote,  without  making  any  provision  for 
proxies,  proxy  voting  cannot  be  allowed. 

Although  the  statutes  provide  for  certain  regu- 
lations of  elections  of  oorporattons,  and  designate 
the  mode  of  voting  by  proxy,  this  does  not  defeat 
tbe  Jurisdiction  of  equity  to  Issue  an  Injunction 
against  voting  certain  shares  of  stock.  Webb  v. 
RIdgely,  88  Md.  804.  But  the  ground  of  the  in- 
junction in  this  case  does  not  appear  to  have  been 
connected  with  the  use  of  proxies,  but  rather  tbe 
evasion  of  tbe  statute  limiting  the  number  of  votes 
to  be  cast  by  any  stockholder  by  means  of  a  color- 
able transfer  of  shares  without  consideration. 

On  a  motion  for  a  preliminary  injunction  made 
in  a  federal  court  sitting  in  one  state  to  prevent 
voting  by  proxy  at  a  corporate  election  in  another 
state,  on  which  it  was  contended  tbat  voting  by 
proxy  could  be  authorised  only  by  express  statute, 
the  court  refused  to  Interfere  on  tbat  ground,  but 
acted  on  tbe  presumption  tbat  the  oiBcers  con- 
ducting the  election  would  recognize  and  t>e  gov- 
erned by  the  laws  of  the  state  in  which  tbe  election 
was  held.  Woodruff  v.  Dubuque  ft  8.  CL  B.  Go.  80 
Fed.  Bep.  9L 

b.  By-UM0S. 

In  deciding  tbat  stockholders  might  by  by-law 
provide  for  the  right  to  vote  by  proxy  in  tbe  ab- 
sence of  any  statute  to  tbe  oontrary,  it  is  said  in 
Com.  V.  DetwUler,  181  Fa.  614, 7  L.  R.  A  867:  "When 
the  methods  of  voting  are  not  fixed  by  general  law, 
the  corporators  may  make  tbe  law  fOr  themselves, 
subject  to  the  qualifloation  tbat  such  laws  and 
regulations  as  they  make  shall  not  conflict  with 
the  laws  or  the  state  or  of  tbe  United  States.**  The 
oourt  again  says  also:  '*They  had  tbe  power  to  re- 
fuse to  receive  votes  unless  oifered  by  the  voters  in 
person,  but,  upon  consideration,  they  decided  that 
votes  might  bo  cast  by  proxy.  This  also  was  a  rea- 
sonable regulation,  uniform  in  Its  application, 
works  no  wrong  to  any  shareholder,  and  conflicts 
with  no  law  of  the  commonwealth.  It  Is  therefore 
a  valid  and  binding  law,  made  by  the  shareholders 
for  their  own  government.** 

But  tbe  power  of  a  corporation  to  authorize  by 
by-law  tbe  practice  of  voting  by  proxy  is  expressly 
denied  in  Taylor  v.  Grlswold,  14  N.  J.  L.  222,  :i7 
Am.  Dec.  88,  ih  the  absence  of  express  authority 
by  statute  to  enact  such  by-laws.  It  is  deolared 
that  tbe  right  to  make  such  a  by-law  is  not  inci- 
dent to  a  corporation,  as  It  is  not  essential  or  even 
apparently  necessary  to  carry  into  effect  its  ob- 
jects, and  it  is  further  decided  that  charter  author- 
ity to  make  by-laws,  provided  they  be  not  repug- 
nant to  tbat  aot  nor  to  the  constitution  and  laws 
of  tbe  state,  is  not  sufficient  to  authorise  a  by-law 
permitting  proxleai   de  oourt  disapproves  of  the 
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Encyclop.  Law,  j>.  45;  Brewtterw,  SarUey,  87 
Cal.  24,  99  Am.  Dec  287. 

Where  there  is  do  conflict  between  the  inter- 
ests of  two  parties,  although  on  difFerent  sides, 
an  attorney  may  appear  for  both  without  pro- 
fessional impropriety. 

Weeks.  Attorneys  at  Law,  2d  ed.  g  120  a, 
p.  256. 

Sometimes  in  chancery  suits  he  may  appear 
for  different  parties,  some  of  whom  are  plain- 
tiffs and  some  defendants. 

Id.  2d  ed.  §  271,  p.  548. 

Bo  for  plaintiff  and  intervenor. 

Deering  t.  Hurt  (Tex.)  2  8.  W,  Rep.  48; 
Weeks,  Attorneys  at  Law,  2d  ed.  g  120  a, 
p.  256. 

The  solicitor  of  the  complainant  in  a  chan- 
cery cause  may,  without  impropriety,  draw 
ana  file  answers  for  any  of  the  defendants  who 


admit  the  allegatioiis  of  the  bfll  and 
defense. 

OargOeT.  Bagan.  66  Ala.  287;  Weeks.  Attor- 
neys at  Law,  2d  ed.  S  120  a,  p.  856. 

in  the  case  at  bar  the  petitioner  desiring  to 
dismiss,  what  impropriety  is  therein  the  attor- 
ney for  respondent  appearing  for  them  to 
make  such  dismissal?  No  other  partSei  ue 
before  the  courts  It  is  only  where,  in  tiie 
same  action,  or  in  a  different  action,  wlieie 
the  same  matter  oomA  necessarily  into  ooo- 
troversy,  that  an  attorney  without  breach  of 
professional  obligation  cannot  appear  at 
the  same  or  at  different  times,  for  different  par- 
ties. 

Herriek  t.  Oattai,  80  How.  Pr.  908:  A  Om- 
dery,  OOCal.  82,  58  Am.  Rep.  6i5;  AofrieT. 
BpeMor,  66  CaL  128,  and  other  anihoiitieB 


Oonnectlout  oase  of  State  v.  Tudor,  6  Day,  aSO,  6 
Am.  Deo.  160,  wbf objt  mySfStands  alone.  The  clause 
of  the  charter  prohibiting  by-laws  repuflrnant  to  the 
law  of  the  land  is  held  to  prohibit  a  by-law  of  this 
kind  on  the  sround  that  such  a  by-law  is  repusr- 
nant  to  the  common  law  as  part  of  the  law  of  the 
land,  under  which  all  yotee  were  required  to  be 
iriven  in  person.  After  an  elaborate  opinion  ta 
this  case  the  court  says:  **Flnallv,  the  by-law  In 
question  is  not  authorized  by  the  charter;  is  Inoon- 
sistent  with  the  popular  spirit  and  desiflrn  of  the 
Institution;  is  not  essential  or  necessary  to  effect 
the  object  the  legislature  had  In  view;  is  contrary 
to  the  great  principles  and  policy  of  our  laws;  and 
Is  not  even  for  the  apparent  good  of  the  company 
Itself.   It  is  therefore  void." 

But  It  is  this  New  Jersey  case,  rather  than,  the 
Gonnectfout  case,  which  stands  alone.  We 
have  found  no  other  case  which  denies  the  validity 
of  by-laws  authorizing  proxies. 

In  tbe  Connecticut  case  Just  mentioned.  State  v. 
Tudor,  6  Day,  829,  6  Am.  Dec.  108,  tbe  court  holds 
that  such  a  by-law  is  a  reasonable  one  and  In  the 
absence  of  any  statute  to  the  contrary  Is  valid,  al* 
though  at  common  law  votes  by  memlMrs  of  a  corw 
poration  could  be  given  only  In  person.  So,  under 
the  act  of  Incorporation  of  a  benevolent  society 
providing  for  an  election  of  trustees,  dbreetors,  or 
managers.  In  sucb  manner  as  may  he  specified  In  Its 
by-laws,  a  by-law  authorizing  members  to  vote 
either  in  person  or  by  proxy  is  held  valid  In  People 
▼.  Crossley,  09  U1. 19S.  A  constitutional  provision 
that  tbe  general  assembly  shall  provide  that  in  all 
elections  for  directors  or  managers  of  Incorporated 
companies  every  stockholder  shall  have  the  right 
to  vote  in  person  or  by  proxy  for  the  number  of 
shares  owned  by  him,  either  for  as  many  persons 
as  are  to  be  elected  or  to  cumulate  said  shares  Is 
said  to  be  a  constitutional  expression  In  favor  of 
voting  by  proxy  in  private  corporations,  whether 
or  notitapplies  to  corporations  of  this  character, 
and  therefore  it  cannot  be  said  that  the  by-law  Is 
Inconsistent  with  the  constitution  and  laws  of  the 
state. 

Such  a  by-law  Is  also  held  valid  In  Wilson  v. 
American  Academy  of  Music,  48  Leg.  Int.  80, 8  Pa. 

Co.Ct.280.  

ill.  Wom^of  prtKDy. 

Inspectors  of  election  cannot  reject  a  vote  of- 
f  erred  by  proxy  when  proxies  are  authoriaed  by 
statute,  merely  because  the  written  proxy  was  not 
acknowledged  or  proved.  Ra  Blectlon  of  Directors 
of  St.  Lawrence  S.  a  Oo.  44  N.  J.  L.  609.  In  this 
ease  tbe  court  said:  **A  stockholder  who  desires  to 
exercise  bis  right  to  vote  on  his  stock  by  proxy  is 
undoubtedly  bound  to  furnish  his  agent  with  such 
written  evidence  of  the  latter*s  right  to  act  for  him 
as  will  reasonably  assure  the  inspectors  that  the 
agent  Is  acting  by  the  authority  of  his  iMrindpal. 
But  the  power  of  attofiiey  need  not  be  In  any  pte- 
29L.RA. 


scribed  form,  nor  be  executed  with  any  ] 
f ormaUty.  It  Is  sufficient  that  it  appear  on  tts 
face  to  confer  tbe  requisite  authority,  and  tint  It 
be  firee  fromall  reaaonaUegioimdaof  eoapielooof 
Its  genuineneas  and  aothentlotty;  and  the  coorc, 
in  reviewing  tbe  prooeedinga  at  an  eleotioo,  most 
be  satisfied  that  the  inspeotoia  had  maisiniilSa 
grounds  for  rejecting  tiie  proxy.** 

But  a  provlalon  in  articles  of  association  thai  a 
proxy  **shail  be  attested  by  one  or  mora  \ 
Is  held  to  be  mandatory  and  not  i 
and  a  resolution  of  the  company  ohangtng  the 
form  of  proxies,  which  was  fixed  l^y  another,  by 
leaving  out  the  words  respecting  atteatetlon,  was 
held  Insufficient  to  change  this  leqfntrement. 
Harbenv.PhilllpB,LbB.88  Oh.  IMv.li,48KT.N. 
S.  884,81  Week.  Bep.  178. 

A  proxy  Is  not  invalid  because  it  varlaB  from  the 
form  prescribed  by  articles  of  aasooiatlon  mersiy 
by  describing  the  pexaon  giving  the  proxy  aa  a 
*^roprletor  of  shares**  Instead  of  desorlblnghtnB  aa 
a**member.**  Be  Indian  Zoedone  O0.L.B.S8  GhL 
Dlv.79,  6BI.,J.Gh.4fl8,IOL.T.H.S.6ff.ai  Week. 
Bep.4Bl. 

The  fact  that  the  day  of  the  month  is  left  hkmk 
In  a  proxy*  which  Is  otherwise  regular  in  forss, 
doesnot  make  It  InBaflkrient.  Bs  Townabend,  48 
N.  T.8.B.  18& 

A  proxy  purporting  to  be  gtven  bj  a  eaShlsr 
without  even  alluding  to  the  bank  whksh  ovned 
the  stock  Is  held  Insufficient  In  Bs  Mohawk  ft  H.  K. 
B.  Go.  19  Wend.  188.  The  court  saya  the  hank 
should  have  been  named  aa  prlnolpal  and  the  proxy 
sealed  with  Its  corporate  seal.  If  It  bad  power  to 
delegate  the  right  to  vote  on  the  stook.  Suob  riglit 
Is  dented  in  this  oase  on  the  ground  that  the  stock 
did  not  stand  in  the  name  of  the  bank  on  the 
transfer  books. 

Another  defect  in  the  above  oase  was  that  it  was 
given  by  a  person  named  as  caahler,  while  the  stock 
stood  In  tbe  name  of  a  former  cashier  on  the  books 
of  the  corporation,  and  therefore  the  statutory 
provision  that  stock  could  be  voted  only  in  the 
tbe  name  standing  on  the  transfer  books,  etther  In 
person  or  by  proxy,  would  permit  the  uae  of  a 
proxy  only  when  It  was  given  by  that  pecaoa 
whoae  name  appeared  on  the  books. 

At  a  meeting  of  creditors  who  were  entHled  to 
vote  by  person  or  proxy  on  a  scheme  of  arrange- 
ment  or  compromise  of  the  aflaira  of  a  corporatloD 
under  the  Bogllsh  Joint-Stock  Companies  Arrange- 
ment Act  of  1870,  where  Australian  credltois  were 
present  by  proxy  or  agent,  but  his  proxy  papers 
were  not  in  Bngland,  It  was  ordered  by  tbe  court 
that  tbe  particulars  of  the  proxies  might  beoom- 
mui)icated  by  telegraph  to  the  official  receiver  for 
use  at  sucb  meeting.  On  appeal  from  suoh  order 
it  was  held  to  be  valid,  and  that  it  was  not  necessary 
to  have  the  pro^  papers  produced  at  the  meeting. 
This  was  baaed  on  aeotlooSofsnehAot  giving  the 
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Where  the  same  matter  is  not  neceflsarily  In 
litieatiOD,  although  collaterally  involved,  the 
attorney  may  appear. 

Musselman  v.  Barker^  26  Neb.  787. 

Messrs,  Delm»B  A  Shortrid£^9  contra. 

Gkbrouite*  /.,  delivered  the  opinion  of  the 
court: 

The  present  proceeding  is  a  motion  for  a 
gubfltitution  of  attorneys  in  the  above  en- 
titled cause.  Mr.  James  Alva  Watt,  claim- 
ing authority  to  represent  the  petitioner, 
makes  the  motion.  The  solution  of  the  ques- 
tion here  presented  is  dependent  upon  the 
following  state  of  facts :  One  E.  H.  Knight, 
a  creditor,  commenced  an  action  in  the 
superior  court  of  the  citv  and  county  of  San 
Francisco,  Department  No.  4,  against  the  pe- 
titioner, People's  Home  Savings  Bank,  and 


its  directors,  for  the  purpose  of  enforcing 
his  demand,  and  asked  that  the  board  of  di- 
rectors be  enjoined  from  the  further  transac- 
tion of  business ;  that  they  be  removed  from 
office :  that  a  receiver  be  appointed ;  and  that 
the  bank  corporation  be  thrown  into  liquida- 
tion. Certain  allegations  of  plaintiff's  com- 
plaint, charging  fraud  of  the  board  of  di- 
rectors In  the  administration  of  the  business 
of  the  oorporation,  and  insolvency  of  the 
bank,  form  the  basis  for  the  relief  prayed 
for.  In  this  action,  John  F.  Sheehan  was  by 
the  court  appointed  receiver  to  take  possession 
of  the  assets  of  the  corporation,  etc.,  and  he 
retained  James  Alva  Watt  as  his  attorney  and 
legal  adviser  in  carrying  on  the  business  of 
the  receivership.  Thereafter,  the  petitioner 
in  the  above-entitled  cause,  to  wit,  the  Peo- 
ple's Home  Savings  Bank,  made  an  appllca- 


court  power  to  order  that  the  meetinir  of  the  cred- 
itors be  summooed  in  such  manner  as  the  court 
shall  direct  as  well  as  a  provision  in  the  Act  of 
1882,  9  91,  provldlnir  that  tne  court  may  direct  such 
meetings  to  be  held  and  conducted  In  such  manner 
as  the  court  directs  for  the  purpose  of  ascertaining 
the  wishes  of  the  creditors.  JSe  Sngllsh  S.  ft  A« 
Chartered  Bank  [1883]  8  Ch.  88S. 

Such  proxies  not  having  l)een  stamped,  but  be- 
ing subject  to  the  IOr.  stamp  under  clause  6  of  the 
Btamp  Act  of  1891,  9  80,  which  did  not  expressly 
provide  when  the  stamp  should  be  affixed.  It  was 
held  that  section  16  applied,  providing  that  in  case 
of  instruments  executed  abroad  they  might  be 
stamped  within  thirty  days  after  their  receipt  In 
the  united  kingdom.    Ibid, 

The  fact  that  the  name  of  the  person  who  was  to 
be  agent  was  speotfled  In  the  instruments  of  proxy 
was  held  no  objection  in  this  case;  neither  was  It 
any  objection  that  there  was  no  special  day  named 
In  the  proxy  paper.    Ibid. 

Where  objection  to  voting  by  proxy  Is  based 
solely  on  the  claim  that  It  is  not  lawful  to  vote  In 
that  manner,  it  wlU  be  presumed  by  the  court  that 
the  proxies  were  in  valid  form  and  properly  ex- 
ecuted.   People  V.  Croesley.  89  111.  195. 

A  resolution  of  the  New  Fork  State  Agricultural 
Society  to  the  eHeot  that  no  proxy  shall  be  voted 
unless  shown,  within  Itself,  that  It  was  specdflcally 
intended  to  be  used  at  the  meeting  at  which  It  is 
offered.  Is  held  to  be  void  because  repugnant  to  the 
statute,  where  tts  charter  provided  that  members 
should  be  entitled  to  vote  at  all  elections  for  officers 
by  proxy.  Be  White  v.  New  York  State  AgrU  Soc 
45  Hun.  .580. 

IV.  When  and  for  what  purpost  a  proxy  may  he 
used. 

The  extent  of  the  right  of  a  proxy  to  vote  is  con- 
sidered  in  Forsyth  v.  Brown,  18  Pa.  Co.  Ot  667, 88  W. 
N.  a  72, 2  Pa.  Dist.  R.  766.  where  It  is  held  that  per- 
sons holding  proxies  can  vote  on  motionato  take  a 
ballot  or  to  adjourn,  and  do  all  which  a  stockholder 
may  do  which  Is  necessary  to  a  full  and  free  ex- 
ercise of  the  stockholder's  right  to  vote  at  such 
moeting. 

A  proxy  glvenby  stockholders  of  a  railroad  com- 
pany for  the  purpose  of  voting  upon  the  question 
of  an  issue  of  bonds  was  held  entirely  insufficient 
to  authorize  a  vote  for  the  issue  of  bonds  to  be 
secured  by  a  third  mortgagre  upon  the  property  of 
the  company,  since  a  proxy  Is  nothing  more  than  a 
rower  of  attorney  which  must  be  governed  by  the 
rules  applicable  to  that  class  of  instruments. 
Marie  V.  Garrison  (by  Dwight,  referee)  18  Abb.  N. 
C.210. 

Proxies  authorising  a  vote  on  the  single  question 
of  the  increase  of  capital  stock  are  held  insufficient 
to  give  any  validity  to  votes  thereon  for  the  dis- 
posal of  capital  stock.  Be  Wheeler,  2  Abb.  Pr.  N. 
6.361. 

«»T.  R.  A- 


A  proxy  Is  a  delegation  of  an  authority  for  a 
particular  purpose:  and,  although  not  defined  on 
the  face  of  it,  it  will  be  held  to  be  for  the  election 
then  in  contemplation,  and  for  no  other.  Where 
proxies  were  given  in  contemplation  of  an  election 
for  the  post  of  surgeon  In  an  infirmary,  but  the 
contemplated  election  was  not  proceeded  with,  and 
the  matter  dropped,  the  proxies  were  not  valid  a^ 
an  election  several  months  afterward,  which  was 
not  resolved  upon  until  about  six  weeks  after  the 
matter  had  been  dropped.  Howard  v.  Hill,  5  B.  B. 
&  Corp.  L.  J.  266. 

Under  a  provision  in  the  articles  of  association 
of  a  company  that  a  poU  may  be  taken  if  demanded 
by  ^^shareholders  qualified  to  vote*^  who  hold  a  cer- 
tain number  of  shares,persons  holding  proxies  .can* 
not  be  regarded  as  shareholders  qualified  to  vote, 
for  the  purpose  of  demanding  a  poU.  Queen  v.  Gov- 
ernment Stock  Invest.  Go.  L.  K.  8  Q.  B.  Div.  442, 47 
L.  J.  Q.  a  478, 89  L.  T.  N.  8. 280. 

The  proxies  cannot  l)e  used  upon  a  show  of 
hands  at  a  general  meeting  of  a  company,  where 
its  articles  of  association  allow  voting  by  proxy, 
but  a  poll  most  be  taken  for  the  purpose.  Rt  Oolo- 
ric  Engine  ft  S.  F.  Signals  Co.  62  L.  T.  N.  S.  846. 

But  the  case  of  Be  Galoric  Engine  ft  8.  F.  Signals 
Go.  supra.  Is  not  followed  in  Be  Bidwell  Bros.  [1893]  a' 
1  Gh.  608, 41  Am.  ft  Bng.  Corp.  Ga&  580,  in  which  It  is  ; 
said  by  Vaughan  Williams,  Jl:  '*!  have  come  to  the  I 
conclusion  that  the  votes  of  the  members  who 
were  present  only  by  proxy  ought  to  be  taken  into 
consideration,  even  though  no  poll  was  demanded.** 
In  respect  to  the  former  case  be  says:  **I  do  not 
know  what  the  particular  articles  m  that  case 
were,  and  the  question  does  not  seem  to  have  been 
argued  at  any  great  length.**  In  the  latter  case 
the  articles  expressly  said  that  votes  may  be  given 
either  personally  or  by  proxy,  and  this  is  held  to 
Justify  voting  by  proxy  whether  a  poU  is  demanded 
or  not.  This  conclusion  is  also  fortified  by  refer- 
ence to  the  decision  in  Beg.  v.  Government  Stock 
Invest.  COm  supiu,  which  denies  the  right  of  prox- 
ies to  demand  a  polL 

In  counting  votes  by  proxy  when  the  vote  is 
taken  under  a  provision  requiring  a  three-fourths 
majority  of  the  number  present  personally  or  by 
proxy,  it  is  held  in  Rt  Bidwell  Bros.,  supra, that  each 
person  present  by  proxy  must  vote  as  one  person 
only,  as  If  actually  present,  and  not  according  to 
the  number  of  shares  held. 

Under  an  act  of  Incorporation  of  a  bank  which 
to  protect  small  shareholders  made  a  scale  of  the 
number  of  votes  proportioned  to  the  number  of 
shares  held,  and  limited  the  number  of  votes  in 
any  event  to  sixty,  where  a  firm  had  bought  more 
than  2,000  shares  and  transferred  them  to  divers 
persons  unknown,  taking  In  return  a  power  of  at- 
torney to  vote  the  shares  at  their  own  discretion, 
it  was  held  that  this  was  an  attempt  to  operate  a 
fraud  upon  the  statute,  and  an  Injunotlon  against 
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tion  to  this  court  for  a  writ  of  prohibition, 
afekiiiff  that  the  proceed iugs  of  the  superior 
court  in  the  matter  of  the  appointmeDt  of  the 
receiver  be  annulled  as  being  in  excess  of  its 
Jurisdiction.  This  application  was  made  to 
the  court  by  the  petitioner  through  its  reg- 
ularly appointed  attorneys,  Messrs.  Delmas 
&  Shortridge.  Thereafter,  a  motion  for  a 
substitution  of  James  Alva  Watt  as  attorney 
for  petitioner  in  the  above-entitled  cause,  to 
act  in  the  place  and  stead  of  Messrs.  Delmas 
&  Shortridge,  was  made.  This  motion  was 
based  upon  a  showing  by  affidavits  to  the 
effect  that  subsequent  to  the  inception  of 
the  prohibition  proceeding  the  directorate  of 
the  petitioner  corporation  had  been  changed 
at  an  election  held  by  the  stockholders,  and 


0 
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that  the  corporation  petitioner,  by  Its  new 
board  of  directors,  appointed  add  Watt  it- 
torney  for  the  corporation  in  tbe  above^en 
titled  cause,  and  revoked  the  authoritv  of 
Messrs.  Delmas  A  Shortridge  to  act  for  it  in 
any  litigation  then  pending.  The  legalitj 
of  Watt's  appointment  as  attorney  for  tiie 
bank  depends  upon  the  validity  of  (he  elec- 
tion of  the  board  of  directors  appointing  him, 
and  the  only  serious  question  presented  ssto 
the  validity  of  such  election  inrolveB  the 
right  of  a  person  not  a  stockholder  to  partici- 
pate in  the  election  by  virtue  of  hu  poo- 
tion  as  a  proxy  of  a  bona  fide  stockholder,  sad 
to  this  question  we  shall  direct  our  attentias. 
While  it  is  provided  by  section  818  of  the 
Civil  Code  that  stockholders  of  corporstioDi 


votiDer  uDder  these  powers  of  attorney  was  sus- 
tained. OampeU  v.  Poultney,  6  Gill  ft  J.  Oi,  ^6  Am. 
Deo.  660. 

y .  lUfeetUm  of  proxy  by  intpeeton, 
ThereJeotiOD  of  votes  bj  proxy  because  the  per- 
sons boldlDfir  the  proxies  would  not  submit  to  a 
sort  of  inquisitorial  ezamlnation  on  oath,  which 
tbe  inspectors  under  a  by-law  of  the  company 
claimed  the  right  to  require  when  votes  were  chal- 
lenfted,  was  held  irrejrular  and  reprehensible  where 
the  act  of  Incorporation  gave  each  stockholder 
one  vote  on  each  share  which  had  been  held  in  his 
own  name  at  least  fourteen  days  prior  to  the  time 
of  voting.    People  v.  Kip,  4  Cow.  882,  note. 

The  genuineness  of  proxies  offered  to  be  voted 
upon  is  a  question  which  the  inspectors  of  election 
have  no  power  to  pass  upon  if  the  proxies  are  reg- 
ular in  form  and  apparently  executed  by  stock- 
holders, but  if  the  proxies  are  invalid  for  any  rea* 
eon  not  apparent  upon  their  face,  redress  must  be 
sought  from  the  courts  after  the  election.  If  the 
use  of  the  proxies  has  worked  any  detriment.  Be 
Cecil,  86  How.  Pr.  477. 

Tbe  declaration  by  the  president  of  a  corporation 
presiding  at  a  meeting  that  neither  of  tbe  proxies 
which  have  been  given  for  certain  stock  should 
vote  upon  it.  Is  insufficient  to  irive  the  proxy  who 
Is  entitled  to  vote  any  cause  to  attack  the  vote 
actually  taken,  if  he  did  not  offer  to  vote,  as  be 
will  be  held  to  have  acquiesced  in  the  vote  actually 
taken.    State  v.  Chute,  84  Minn.  186. 

VI.  BeoocaUon  of  prooEy. 

A  stockholder  who  has  given  a  proxy  for  a  valu- 
able consideration  may  revoke  it  on  a  discovery 
that  it  is  about  to  be  used  for  a  fraudulent  pur- 
pose, evep  if  such  purpose  la  not  invalid  as  against 
public  policy.  Reed  v.  Bank  of  Newburgh,  6 
Paige,  887. 

An  Irrevocable  power  of  attorney  to  vote  upon 
stock  is  regarded  in  Brown  v.  Pacific  Mail  8.  8.  Co. 
6  Blatchf.  626,  as  differing  very  little  from  a  mere 
proxy,  and  it  is  held  not  contrary  to  public  policy. 

Under  N.  Y.  Laws  1802,  chap.  687,  6  20,  which  ex- 
pressly provides  that  no  stockholder  shall  seU  his 
vote,  or  issue  a  proxy  to  vote  upon  any  stock  for 
any  sum  of  money,  or  anything  of  value,  a  proxy 
coupled  with  an  interest  cannot  be  given,  and  an- 
other section  provides  that  every  proxy  shall  be 
revocable  at  the  pleasure  of  tbe  person  executing 
It.    i2e  Germicide  Co.  66  Hun,  606. 

VIL  iXre«tor«  votina  by  proaey, 

Tbe  right  of  a  director  to  vote  at  a  meeting  of 
tbe  board  of  directors  by  proxy,  when  this  is  not 
authorized  by  the  by-laws  or  the  general  laws,  is 
emphatically  denied  in  Perry  v.Tuskalooea  Cotton 
Seed  Oil  Mill  Co.  96  Ala.  864. 

A  proxy  authorizing  a  person  to  vote  for  stock- 
holders at  a  stockholders*  meeting  cannot  give 
bim  authority  to  vote  for  them  at  a  directors* 
meeting.  Gndff  MedlotaM  Co.  v.  Merchants*  BanlCi 
29  L.  Tl.  A. 


60  Hun,  661.  This  was  a  peculiar  ease  In  wldeh 
only  four  persons  constituted  the  oorpotatlon,SBd 
three  of  them  gave  to  tbe  fourth  a  proxx,  antbflr- 
teing  bim  to  vote  for  them  at  tbe  llxat  meeUiif  of 
tbe  stockholders  on  account  of  tbe  fSsct  that  a 
was  InoonFenient  for  them  to  attend  the  meedng. 
As  the  corporation  was  to  be  ovsaiilBed  In  ta- 
otber  state  the  person  holding  tlie  proxy  went  to 
such  state  and  was  the  only  peBSon  preeent  at  the 
stockholders*  meeting,  at  which  be  iMrooeeded  to 
elect  directors.  ToUowing  that  eleotlon  be,  as  one 
of  the  directors  and  holding  the  iirozles  which  hid 
been  given  him  by  the  other  membeis  of  tbe  cor- 
poration, proceeded  to  organise  the  board  of  dw 
rectors  and  elect  president,  treasurer,  and  secre- 
tary. The  court  said:  ^'The  proxy  or  power  of 
attorney  put  in  evidence  did  not  give  .  .  .  te 
right  to  vote  In  the  name  of  the  direotoss  who 
should  be  chosen  at  the  stookholdera*  meeting;  sod 
if  it  did  it  would  have  been  utterly  void.** 

A  letter  from  one  of  the  directora  cft  a  oorpoo* 
tion  to  another  authorizing  tbe  latter  to  act  fortte 
former  In  any  matters  relating  to  tbe  oompasy 
cannot  make  the  latter  oonnt  as  two  In  determiataf 
whether  there  is  a  quorum  of  the  directors  preoeiit 
or  not.  The  court  says  an  absent  direotor  oooU 
not  confer  all  bis  powers  on  another  direotor  who 
was  present,  the  absent  direotor  not  being  told 
what  was  going  to  be  done  and  not  having  eoa- 
suited  about  It  on  hearing  the  reasons  pro  sod 
con.   Be  Portuguese  a  a  Co.  60  L.  T.  N.  &  8Sr. 

A  director  of  a  company  is  not  bound  by  the  vote 
of  his  proxy,  even  at  a  shareholders*  meeting  at- 
tem  ptlng  to  bind  the  company  and  make  the  sbaie> 
holders  liatde  for  an  obligation  outside  of  the  deed 
of  settlement  of  the  company.  In  reply  to  the 
claim  that  the  deed  enables  the  managing' diractofs 
to  attend  and  vote  by  proxy.  It  was  said  by  Parke. 
B.,  ^but  only  for  purposes  within  the  scope  of  the 
deed,  which  this  is  not.**  Brown  t.  Qyeia,  16  Meen 
&W.26Si,10L.J.Bxoh.m.  ThtowasaeeaeofhiBi 
accepted  by  a  resident  director  of  tbe  company 
without  authority  and  which  tbe  general  meeting 
of  tbe  shareholders  resolved  was  a  part  of  the  b- 
debtedness  of  tbe  company.  l%e  distlnctloa  be- 
tween voting  as  shareholders  and  asdireosois  li  not 
mentioned  in  the  case. 

Proxies  given  to  directors  of  a  corporation  fw 
voting  on  shares  of  stock  at  a  stockholders*  meet- 
ing do  not  neceasHrily  create  a  trust  for  tbe  corpo- 
ration itself.  The  court  says:  ** Whether  1ft  does  or 
not  depends  upon  whether  what  Is  done  In  tfab  he* 
half  is  done  with  corporate  funds  for  the  oorpors- 
tion.**  Woodruff  v.  Dubuque  ft  S.  a  B.  Oow  80  Fed. 
Bep.  OL 

Where  trustees  are  appointed  to  meet  and  elect  s 
minister  for  the  parish,  being  charged  with  the 
duty  of  Judging  of  the  qualiflcations  of  candldatea 
they  cannot  delegate  that  Judgment  to  others,  and 
a  proxy  given  by  a  trustee  Is  Invalid;  even  If  It 
speoUles  tbe  persons  for  whom  tlie  vote  li  to  he 
given,  stnoe  this  is  determining  tbe  natter  wltboot 
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may  be  represented  at  all  elections  by  proxies, 
yet  the  by-law  of  the  petitioner  bank  pro- 
vides that  no  proxy  shall  be  voted  by  any  one 
not  a  stockholder  of  the  corporation ;  and  it 
is  upon  the  validity  of  such  by-law  that  the 
merits  of  this  case  hinge.  It  is  suggested 
in  argument  of  counsel  that  all  banking  cor- 
porations have  a  by-law  of  similar  import; 
but,  notwithstanding  this  general  practice, 
we  have  arrived  at  the  conclusion,  after  care- 
ful consideration,  that  the  making  of  such  a 
law  is  without  the  power  of  the  corporation. 
Corporations  have  no  power  to  create  by-laws 
that  are  unreasonable  in  their  practical  ap- 
plication, or  that  are  violative  of  the  statute 
of  the  state;  and  we  think  this  by-law  an 
infringement  upon  the  statute,  and  a  most 


substantial  limitation  upon  the  rights  of 
stockholders  granted  by  section  812  of  the 
Civil  Code.  That  section  is  broad  in  its 
terms,  and  when  it  says  that  a  stockholder 
in  a  corporation  may  appoint  a  proxy — an 
attorney  in  fact— to  represent  him  at  elections 
held  b^  the  corporation,  in  the  absence  of 
limitations  in  the  law,  it  must  be  held  that 
the  statute  gives  him  the  right  to  name  an 
attorney  in  fact  of  his  own  selection.  Any 
other  construction  would  entirely  nullify  all 
benefits  intended  to  be  conferred  by  its  pro- 
visions. To  declare  that,  though  the  statute 
in  general  terms  gives  all  stockholders  of  cor- 
porations the  right  to  vote  by  proxy,  yet  the 
corporation,  by  its  by-laws,  has  the  power 
to  say  who  that  proxy  shall  be,  is  to  give  the 


bearing  the  other  trustees  on  the  question.  Atty- 
Oen.  ▼.  Soott,  1  Vee.  Br.  418. 

An  objectloD  to  the  purchase  of  property  by  a 
•ohool  oorporation  on  the  ground  that  the  vote  in 
favor  of  the  purobase  was  carried  only  by  ooantlDg 
A  vote  of  one  of  the  directors  by  proxy,  is  held 
not  to  constitute  sulBcient  ground  for  an  injunc- 
tion against  the  purchase,  even  if  the  corporation 
eoold  avoid  the  purchase  on  this  account.  Dudley 
V.  KentooOJcy  High  School,  9  Bush,  576. 

While  the  cases  Immediately  preceding  are  not 
cesoB  about  directors  of  a  private  corporation,  they 
are  mentioned  as  analogous,  but  without  any  at^ 
tempt  to  annotate  the  general  question  of  the  right 
of  memben  of  public  boards  to  act  by  representa- 
tives or  proxies.  The  principles  above  stated  are 
nevertheless  so  obvious  that  there  would  seem  to 
be  little  ground  for  a  contrary  decision. 

The  effect  of  proxies  of  subordinate  lodges  on  a 
vote  in  a  gnmd  lodge  of  Masons  is  discussed  in 
fimith  V.  Smith,  8  Desauss.  Bq.  667,  where  it  is  held 
that  proxies  granted  for  ordinary  purposes  would 
not  bind  them  to  action  attempting  to  destroy  the 
organization.  This  seems  to  involve  merely  the 
powers  of  delegates  in  such  bodies  as  distinguished 
from  the  matter  of  proxy  voting  In  corporations 
cenendly. 

Yin.  Mimdlantom  nuttten, 

▼ottng  by  proxy  is  involved  In  the  case  of  State 
▼.  McDanlel,  Se  Ohio  St  864.  but  the  right  to  vote 
was  dtooussed  with  reference  to  the  title  to  the 
property,  and  not  to  the  mode  of  voting. 

In  a  case  where  stock  had  been  pledged,  although 
the  pledgee,  in  whose  name  it  stands  on  the  corpo- 
rate records,  has  a  right  to  vote  the  stock  at  a  meet- 
ing to  elect  directors,  It  is  held  that  a  court  of 
equity  may,  in  a  proper  case,  compel  him  to  give 
the  pledgeer  a  prosy.  Re  Argus  Printing  Go.  1  N. 
f>ak.484.12L.B.A.78L 

And  a  mortgagee  of  stock  or  his  trustees  was 
required  In  Vowell  v.  Thompson,  8  Cranch,  G.  G. 
4S8,  to  give  a  power  of  attorney  to  the  mortgagor 
for  voting  upon  the  stock  until  it  should  be  sold 
under  the  mortgage  or  deed  of  tfrnst.  This  was 
done  by  bill  In  equity. 

The  ease  of  Vowell  v.  Thompson,  sii|>fa.  Is  cited 
as  authority  In  Hoppin  v.  Buff  nm,  9  B.  I.  618.  U 
Am.  Bep.  flO,  but  In  the  latter  case  it  was  held  that 
•oquiescence  In  the  control  of  the  stock  and  the 
voting  tbereon  by  the  record  owner  until  the  votes 
ere  counted,  or  are  being  counted,  would  prevent 
an  attack  upon  the  result  of  the  election. 

The  right  of  a  pledgeor  to  vote  on  stock  hypothe- 
eated;is  declared  also  in  Ex  parte  Willcocks,  7  Cow* 
4QB,  17  Am.  Dec.  626,  but  this  case  does  not  seem  to 
involve  any  question  of  proxy;  and  the  right  of  the 
pledgeor  or  pledgee  to  vote  on  pledged  stock  is  not 
oonsidered  In  this  note  except  so  far  se  It  is  con- 
nected with  tiie  question  of  proxlei^ 


A  proxy  may  be  given  by  a  corporation  as  well  as 
by  any  other  shareholder,  when  a  corporation  Is 
the  owDcr  of  shares  in  another  company.  Be  In- 
dian Zoedone  Go.  L.  B.  26  Ch.  Div.  70, 68  L.  J.  Gh. 
iB8, 60  L.  T.  N.  8. 647, 82  Week.  Bep.  481. 

An  agreement  between  stocicholders,  which, 
among  other  things,  provides  that  none  of  the 
signers  shall  vote  by  proxy,  is  held  to  be  void  as 
against  public  policy,  in  Fisher  v.  Bush,  86  Hun,  641« 

Parol  evidence  of  the  contents  of  proxies  is  ad- 
mitted without  search  for  the  instruments,  in  order 
to  prove  that  the  stockholder  had  acted  as  such, 
where  It  was  proved  that  the  written  proxies  alter 
being  used  had  been  thrown  away  as  useless.  Hay- 
wood &P.  PI.  Boad  Go.  V.  Bryan,  6  Jones,  L.  82. 

A  proxy  was  admitted  in  evidence  in  Harger  v. 
McGuUough,  2  Denio,  119,  together  with  the  affi- 
davit of  the  maker  that  the  stock  had  not  been 
hypothecated,  for  the  pur  pose  of  showing  that  he 
was  the  owner  of  the  stock  at  the  time  he  gave  the 
proxy. 

The  right  of  a  trustee  of  stock  to  vote  upon  It  In 
the  choice  of  directors  was  sustained  in  Re  Barker, 
6  Wend.  608,  but  this  was  on  the  ground  that  he 
was  the  legal  owner  of  the  stock  and  the  trust  was 
not  regarded  as  in  the  nature  of  a  proxy. 

An  agreement  that  a  large  number  of  shares  of 
stock  should  be  held  in  a  block  with  a  view  to  con- 
trol the  management  of  a  corporation  is  involved 
io  the  case  of  Gierke  v.  Gentral  B.  &  Bkg.  Go.,  60 
Fad.  Bep.  888, 15  L.  B.  A.  688,  in  which  the  court 
in  substance  says  it  is  difficult  to  perceive  how  the 
instrument  differs  from  an  ordinary  proxy.  The 
court  decides  that  proxy  for  voting  stock  of  a  cor- 
poration, made  by  the  holder  of  the  stock  while 
enjoined  from  voting  it  directly  on  the  ground  of 
public  policy,  cannot  carry  the  right  to  vote  it. 
With  the  above  case  is  a  note  on  voting  trusts  of 
corporate  stock. 

Where  stockholders,  who  were  widely  separated, 
deposited  their  stock  In  the  hands  of  a  person 
whose  vote  was  to  be  directed  by  a  committee  ap- 
pointed by  themselves  and  subject  to  their  control, 
it  was  held  to  be  a  mere  arrangement  of  con- 
venience from  which  each  could  recede  at  any 
time  and  demand  the  return  of  his  stock,  and  there- 
fore was  not  objectionable  on  grounds  of  public 
poMcy.  Gh1oftM.B.Gav.  State,  48  Ohio  St.  668, 
afOrming  State  v.  Ohio  ft  M.  B.  Go.  6  Ohio  G.  Gt. 
416. 

The  right  of  one  railroad  company  to  vote  the 
stock  of  another  company,  either  by  Itself  or  by 
other  persons  acting  In  its  interest,  is  denied  in 
Memphis  ft  a  B.  Go.  v.  Woods,  88  Ala.  680.  7  L.  R« 
A.  605;  but  this  case  did  not  involve  any  question  of 
proxies,  but  the  decision  is  based  on  the  rule  that 
one  oorporation  cannot  acquire  a  majority  of  the 
stock  of  another  and  by  voting  tbereon  govern 
and  control  the  management  of  the  latter. 

&A.B. 
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eorporation  full  power  to  throttle  the  stat- 
ute. The  stockholders  of  many  of  our  cor- 
porations are  limited  in  number,  and  the  case 
would  undoubtedly  often  arise  where  the 
absent  stockholder,  desirous  of  being  rep- 
resented at  an  election,  would  be  unable  to 
And  a  friend  among  them  in  whom  to  trust 
his  interests.  The  statute  contemplates  no 
■uch  conditions,  and  neither  says  nor  in- 
tended to  say  that  such  a  stockholder  would 
be  deprived  of  his  right  to  vote  by  proxy. 
If  you  may  limit  bv  by-law  the  right  of  hold- 
ing a  proxy  to  stockholders,  you  may  limit  it 
to  directors,  or  the  president,  or  the  secretary, 
and  thus  tbe  interests  in  control  would  have 
the  power  to  compel  the  minority  interests, 
if  unable  to  be  present  in  person,  to  be  rep- 
resented by  the  very  interests  to  which  they 
are  opposed,  and  to  reinstate  in  office  the 
very  men  whose  election  they  desire  to  de- 
feat. The  principle  of  cumulative  voting 
has  been  authorized  and  approved  in  the  in- 
terests of  minority  representation,  yet  this 
by-law  squarely  strikes  at  this  principle 
which  has  been  so  carefully  fostered.  The 
substantial  rights  of  a  stock'holder  under  the 
law  cannot  be  taken  from  him,  or  even 
abridged,  by  Uie  by-laws.  The  right  to  vote 
by  proxv  is  a  most  substantial  right,  and  this 
by-law  handicaps  this  right  out  of  all  useful - 


While  no  authority  for  or  aealnst  the  prin- 
ciples we  have  here  declarea  was  cit^  by 
counsel  upon  the  elaborate  argument  of  the 
case,  we  had  no  doubt  at  the  time  that  tlu-y 
rested  upon  solid  grounds,  and  since  the  sub- 
mission of  the  cause  our  Investigation  has 
brought  to  light  a  recent  case  fully  in  line| 
with  all  that  we  have  said  upon  the  question. 
The  principle  here  involved  was  the  sole 
question  there  involved,  and  in  an  opinion 
covering  the  entire  ground  the  court  there 
said  :  **  It  has  not  restricted  the  right  of  the 
stockholder  to  select  any  person  whom  he 
may  consider  to  be  advisable  for  that  object 
to  vote  under  his  authority  upon  his  shares 
as  a  stockholder.  In  this  respect  the  largest 
liberty  has  been  secured  and  provided  for 
the  stockholders,  and,  being  entirely  unre- 
strained by  the  legislature,  this  privilege 
WAS  maintained  by  the  authority  of  the  law.  i 
Without  having  so  declared  expressly,  the  | 
clear  implication  of  the  section  is  that  it ; 
was  not  intended  to  impose  any  restriction 
whatever  upon  the  stockholder  as  to  the  per- 
son he  should  be  at  liberty  to  select  to  act 
under  his  proxy ;  and,  the  sutute  having  in 
this  manner  created  this  right  in  as  general 
a  manner  as  it  did,  the  trustees  of  the  cor- 
poration were  not  at  libertv  to  restrict  it  or 
declare  by  iheir  by-laws  that  it  should  not 
be  so  used."  lie  Lighthall  Mfg.  Oo.  47  Hun, 
258.  Section  803  of  the  Civil  Code  proyides : 
"A  corporation  may  by  its  by-laws,  where  no 
other  provision  is  especially  made,  provide 
for:  .  .  .  (3)  The  mode  of  voting  by 
proxy."  This  provision  does  not  give  the 
corporation  power  to  pass  the  bv-law  here  as- 
sailed. It  refers  to  the  preliminary  require- ' 
WL.RA. 


ments  to  be  followed  in  onler  that  the  ptorj 
may  be  entitled  to  vote,  as  that  the  a'lthoriza- 
tion  must  be  in  writing,  properly  witaeaed, 
acknowledged,  filed  with  the  reoordi,  cic 
In  creating  this  provision  it  was  not  in  the 
mind  of  the  legislature  to  curtail  the  ri  jli 
of  voting  by  proxy,  but  rather  that  such  ri2ht 
might  be  exercised  b^  stockholders  wiihia 
any  reasonable  restrictions  which  the  ootporm- 
tion  deemed  proper  to  incorporate  into  their 
by-laws.  The  statute  gives  to  the  corpora- 
tion the  power  to  regulate  the  exercise  of  the 
right,  but  no  power  to  either  qualify  or  limit 
the  right,  and  certainly  no  power  to  so 
shackle  the  right  as  to  result  in  its  nnllilfea- 
tion. 

tioQ  to  the 
itatioD,  it  ia 
.  by  leaaon  of 
his  relations  to  the  respondent  as  attorney, 
is  disqualified  to  represent  thepetitiooer  in 
the  prohibition  proceeding.  We  attach  but 
little  importance  to  this  contention,  and  do 
not  deem  it  neoessaij  to  enter  into  a  dis- 
cussion of  the  questions,  namely:  (1)  Are 
the  interests  of  the  receiver  and  tlie  bank 
antagonistic?  or  (2)  Is  Watt  attorney  forths 
respondent  in  the  above-entitled  cause?  The 
conclusion  we  have  arrived  at  npon  the  pre- 
ceding question  discussed  declares  the  busi- 
ness relations  theretofore  existing  between 
the  bank  and  its  attorneys,  Messrs.  Delmas 
&  Shortridge,  were  severed  by  virtue  of  the 
action  of  the  newly  and  legally  elected  board 
of  directors,  and,  such  being  the  case,  the 
attorneys  opposing  this  motion  staud  before 
us  as  strangers  to  the  prooeciiing.  hmviDf  no 
interest  or  standing  in  the  litigation  :  and  ws 
are  unable  to  see  that  it  is  of  :iny  concern 
to  them  who  repre^'uts  the  various  parties  in 
this  preceding.  As  to  Mr.  Watt's  oooducS 
in  the  litigation,  all  that  he  L.is  door  has 
been  open  and  upon  the  record.  There  has 
been  no  conceal  ment,  no  i  m  pnsi  ( i  on  prnc;  iced 
upon  the  court,  but,  npon  the  contrary,  all 
that  has  been  done  in  the  past,  and  aU  that 
he  proposes  to  do  in  the  future,  he  has  dons 
and  proposes  to  do  under  s  claim  of  right, 
supported  by  the  law.  These  things  being 
so,  until  some  party  to  the  litieation  objects, 
we  will  not  investigate.  If  all  parties  to  the 
litigation  are  satisfied,  we  know  of  no  proper 
party  to  object.  We  might  suggest,  in  con- 
clusion, that  Mr.  Watt  states  in  open  cooit 
that  he  desires  to  be  substituted  as  attorney 
for  the  petitioner  bank,  in  (xder  that  he  may 
dismiss  the  prohibition  procsedini^.  The 
bank  retains  him  as  its  attorney  to  dismiss 
the  proceeding,  snd  there  is  no  reasoa  why 
it  has  not  the  right  so  to  do.  Bnch  a  dis- 
missal in  no  aspect  of  the  case  prejudices  the 
interests  of  the  respondents,  and  the  back, 
the  petitioner,  has  the  right  to  dismiss  its 
petition  if  it  deem  such  the  proper  oooise. 
Th€  motion  for  a  tubitittUion  ot  praped  for 
u  granted. 

We  concur:    Beatty,  CA.   J.;  HeFar- 
Imad.  J.J  Vwa  FImU  J.;  Hmrrimmm.  J. 


Habx  y.  Hobpbt. 


NEBRASKA  SUPREME  COURT. 


Robert  HARE.  Fljf.  in  Err., 

9. 

B.  W.  MURPHY. 


.Nebw. 


-.) 


"Where  real  estate  encaubered  by  a 
Bftorti^ai^  Is  sold  and   oonTejred*  and 

there  is  Inaerted  Id  the  deed  a  olauae  which  states 
that  the  grantee  BSBumes  and  agrees  to  pay  the 
mortgage  deht,  and  the  deed  is  accepted  lijr  the 
purchaser  of  the  land  with  knowledge  that  It 
oootalns  the  clause;  or  where  the  purchaser  of 
land  agrees,  as  a  part  of  the  consideration  for  the 
sale  of  the  property  to  him,  to  assume  and  pay 
a  mortgage  indebtedness  existing  against  the 
land,— he  becomes  personally  liable  for  the  pay- 
ment of  the  mortgage  debt.  And  this  Is  true 
whether  his  immediate  grantor  was  so  liable  or 
not;  and  the  liability  thus  created  may  be  en- 
forced by  the  mortgagee  or  his  assigns,  as  It  was 
for  his  or  their  use  and  benefit  that  such  promise 
wasmada 

(September  18, 18BBw> 

ERROR  to  the  District  Court  for  Lincoln 
County  to  review  a  Jadgment  in  favor  of 
defendant  in  an  action  to  enforce  payment  of  a 
mortgage  debt  by  an  assignee  of  the  mortgaged 
propertT.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  S.  Howell*  for  plaintiff  in  error: 

A  deed  containing  an  assumption  clause 
foand  of  record  ispresomptiye  evidence  of  the 
liability  of  the  grantee. 

Tra^  V.  Seed,  88  Fed.  Rep.  68,  9  L.  R  A. 
778;  Bkl  V.  Bedden,  45  Kan.  562. 

A  purchase  of  real  estate  expressly  subject 
to  encumbrance  makes  the  property  a  fund  for 
the  discharge  of  the  encumbrance. 

Georye  v.  Andrew,  60  Md.  26,  45  Am.  Rep. 
706;  Kruger  ▼.  Adame  d  French  Harwater  Uo. 
18  Neb.  100;  Thtmpeon  T.  Thomjmn,  4  Ohio 
St.  888. 

The  acceptance  of  a  deed  containing  a  clause 
of  the  kind  herein  mentioned  binds  the  grantee 
to  the  performance  of  the  conditions  Uiereof, 
and  Uiis  is  equally  true  if  made  by  an  a^nt. 

Jones,  Mortg.  §  752;  Bishop  v.  Douglaaa,  25 
Wis.  696;  Taylor  w.  WhUmore,  85  Mich.  97; 
Fairchild  v.  Lynch,  10  Jones  &  S.  265. 

And  where  the  grantee  in  a  deed  instructs 
another  to  have  the  deed  recorded,  he  thereby 
makes  him  his  agent,  and  is  bound  by  the 
terms  of  the  deed. 

Adame  v.  Ryan,  61  Iowa,  788. 

The  deed  was  left  for  several  weeks  after 
the  alleged  discovery  of  the  assumption  clause, 
and  until  after  the  plaintiff  had  purchased  the 
notes  and  mortgage,  relying  upon  the  clause  in 
the  deed,  thereby  iMBComing  an  innocent  pur- 
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Nora.— The  above  case  is  against  the  doctrine 
hitherto  asserted  in  some  courts*  that  a  vendee  who 
assumes  payment  of  a  mortgage  on  the  property 
will  not  be  liable,  unless  his  grantor  was  liable. 
For  esses  on  this  subject,  see  naU  to  Jefferson  v. 
Asob  (Minn.)  96  L.B.  A.  SS7,  especially  the  part  be- 
ginning  on  p.  SRk 
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chaser,  and  defendant  wag  tiien  estopped  to  sel 
up  his  defense.  Innocent  purchasers  will  be 
protected. 

Hoyden  v.  8ncw,  9  Biss.  511;  Jones,  Mortg. 
§  764;  NeiD  Orleans  Canal  db  Bkg.  Oo,  v.  Mont- 
gomery, 95  U.  8.  16,  84  L.  ed.  846;  Oarpsnter 
V.  Longan,  88  U.  8.  16  Wall  271.  81  L.  ed. 
814:  Kilmer  v.  3mith,  77  N.  Y.  226,  88  Am. 
Rep.  613;  Ohio  Ufs  Ins.  db  T.  Oo.  v.  Urbana 
Ins.  Oo.  18  Ohio,  220;  Bayden  v.  Drury,  8 
Fed.  Rep.  782;  Pierce  v.  Faunee,  47  Me.  507. 

A  grantee  cannot  be  released  from  his  lia- 
bility incurred  by  assuming  a  mortgage  as 
against  a  purchaser  of  a  mortgage  who  may 
have  relied  upon  the  contract  of  assumption  as 
it  appears  of  record. 

Jones,  Mortg.  §  764. 

Where  one  of  two  innocent  parties  must  suf- 
fer a  loss  by  reason  of  the  fraud  of  another, 
the  loss  must  fall  upon  the  one  whose  acts 
furnished  the  means  for  the  commission  of  the 
fraud. 

Dinsmore  v.  Stimbert,  12  Neb.  488. 

Where  one  person  makes  a  promise  to  an- 
other for  the  benefit  of  a  third  person,  the 
third  person  may  maintain  an  action  on  it. 

Shamp  V.  Meyer,  20  Neb.  227;  Keedle  v. 
Flaek,  27  Neb.  840:  Merriman  v.  Moore,  90 
Pa.  80;  Dean  v.  Walker,  107  Dl.  540,  47  Am. 
Rep.  467;  Bay  t.  WiUiams,  112111.  91, 54  Am. 
Rep.  209. 

Messrs.  Chrimes  A  Wilcox  and  T.  C. 
Patterson^  for  defendant  in  error: 

To  create  a  personal  liability  on  the  part  of  a 
grantee  in  a  deed  to  pay  a  prior  mortgage  or 
Hen  on  the  premises  conveyed,  the  covenant  or 
words  used  therein  must  clearly  import  thai 
the  obligation  was  intended  by  the  grantor,, 
and  knowinglyasBumed  by  the  grantee. 

Holeomb  v.  Thompson,  50  Kan.  598:  Letois  v. 
Day,  68  Iowa,  575. 

A  grantee  is  not  liable  on  a  covenant  to  as- 
sume and  pay  a  mortgage,  if  inserted  in  the 
deed  without  his  knowledge,  and  without  in- 
tent of  parties. 

Kilmer  v.  amiih,  77  N.  Y.  226. 88  Am.  Rep. 
618;  Albany  City  Sat.  Inst.  v.  Burdick,  87  N. 
T.  4U;  Dey  Ermand  v.  Ohamberlin,  88  N.  Y. 
658. 

The  plaintiil  stands  in  the  same  position  as 
either  Schuster,  Sproul,  or  Callender  would 
stand,  and  defendant  is  entitled  to  the  same  de- 
fense against  plaintiff  as  he  would  have  against 
either  Schuster,  Sproul,  or  Callender. 

Trimble  v.  Strother,  25  Ohio  St.  878;  Bretoer 
V.  Maurer,  28  Ohio  St.  554,  48  Am.  Rep.  486. 

A  person  for  whose  benefit  a  promise  is 
made  cannot  maintain  an  action  to  enforce 
the  promise,  when  the  promise  is  void  between 
the  promisor  and  promisee,  because  of  want 
or  failure  of  consideration,  or  fraud. 

15  Am.  &  Eng.  Encyclop.  Law,  p.  888,  note 
1;  Dunning  t.  Leavitt,  86  N.  Y.  80,  89  Am. 
Rep.  617. 

A  grantee  is  not  liable  to  his  grantor,  unless 
his  grantor  is  compelled  to  pay  the  debt  as- 
sumed. 

Ayers  v.  Dixon,  78  N.  Y.  818, 

To  make  the  promise  of  a  grantee  to  pay  ft 
mortgage  on  land  conveyed  to  him  available 


Se3  also  40  L.  R.  A.  861;  40  L.  R.  A.  623. 
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to  the  mortgagee,  it  must  be  made  to  a  person 
personally  liable  for  the  mortgage  debt. 

15  Am.  &  Eng.  Encyclop.  Law,  p.  841,  note 
t,  and  cases  there  cited;  1  Jones,  Mortg.  2d  ed. 
S^  760,  762;  Wise  v.  FalUr,  29  N.  J.  Eq.  257; 
Halsey  y.  Beed,  9  Paige.  446,  4L.  ed.  769. 

The  person  to  whom  the  coTenant  is  given  is 
not  a  debtor  to  the  one  who  seeks  its  .l^nefits. 

King  v.  Whitely,  10  Paige,  465.  4  L.  ed. 
1052;  Meech  v.  Ensign,  49  Coon.  191,  44  Am. 
Rep.  225:  Vrooman  v.  Turner,  69  N.  T.  281. 
25  Am.  Rep.  195;  15  Am.  &  Eng.  Encyclop. 
Law,  p.  888,  note  1;  Brawn  v.  BtiUman,  43 
Minn.  126;  Nelson  v.  Bogers,  47  Minn.  108; 
atocer  V.  Tompkins,  84  Neb. 467;  Reet>es  ▼.  Wil- 
cox. 35  Neb.  779. 

Harnsoiftt «/. ,  deliverea  the  opinion  of  the 
court : 

The  plaintiff,  as  assignee  and  owner  of  two 
promissory  notes,  and  a  mortgage  on  certain 
real  estate,  given  to  secure  their  payment, 
instituted  this  action  against  the  defendant, 
to  whom  the  real  estate  had  been  sold  by  the 
grantee  or  party  purchasing  from  the  mort- 
gagor, to  recover  the  amount  due  upon  the 
notes  and  mortgage,  basing  the  suit  upon  a 
clause  in  );he  conveyance  of  the  lands  to  de- 
fendant, by  which,  it  is  claimed,  defendant 
assumed  and  agreed  on  his  part  to  pay  the 
mortgage  indebtedness.  The  petition  in  the 
case  recites  that  on  December  26,  1889.  D.  A. 
Spraul  executed  and  delivered  to  Maggie 
Cal lender  two  promissory  notes,  each  in  the 
amount  of  $250,  and  a  mortgage,  to  secure 
their  payment,  on  tracts  of  land  therein  de- 
scribed, and  situate  in  Logan  county:  the 
conveyance  by  the  mortgagor,  on  the  succeed- 
ing day,  to  William  L.  Scnuster,  and  the  sale 
and  conveyance  of  the  lands  again  on  the  Slat 
day  of  December,  1889,  by  Schuster  to  the 
defendant,  £.  W.  Murphy,  and  his  agree- 
ment, as  a  part  of  the  consideration  or  pur- 
chase price  of  the  property,  to  pay  the  in- 
debtedness shown  by  the  notes  and  mortgage ; 
and  that. 'pursuant  to  such  promise,  and  evi- 
dencing it,  there  was  Inserted  in  the  deed  of 
the  lands  by  Schuster  to  defendant  a  clause 
in  which  it  was  stated  that  the  real  estate  was 
encumbered,  and  that  the  purchaser  iassumed 
and  agreed  to  pay  the  encumbrance.  It  also 
states  the  purchase  of  the  notes  and  mortgage 
by  the  plaintiff,  and  their  transfer  ana  as- 
signment to  him,  and  nonpayment,  etc.,  and 
closes  with  a  prayer  for  judgment.  The  an- 
swer contained  a  denial  of  any  assumption 
of  or  agreement  by  defendant  to  pay  the 
mortgage  indebtedness ;  a  statement  that  de- 
fendant never  received  or  accepted  tne  con- 
veyance or  deed  described  in  plaintiff's  pe- 
tition, and  that  no  deed  of  the  lands  had  ever 
been  delivered  to  him ;  that  he  never  entered 
into  or  had  possession  of  the  premises  de- 
scribed in  the  petition ;  that  a  deed,  a  copy 
•of  which  was  attached  to  the  petition,  was 
•caused  to  be  recorded  In  Logan  county  by 
some  person  unlinown  to  defendant,  and  with- 
out his  knowledge  or  consent ;  that  there  was 
DO  consideration  in  the  purchase  of  the  lands, 
or  the  "equity**  of  the  vendor,  Schuster, 
therein,  for  an  assumption  or  agreement  on 
his  part  to  pay  the  amount  of  the  encum- 
brances or  mortgages ;  and,  further,  Uiat  his 
J»»L.aA. 


grantor,  Schuster,  had  not  assumed  the  pay- 
ment of  the  encumbrances,  and  no  liability 
existed  asrainst  such  grantor  for  their  pay- 
ment. The  reply  of  plaintiff  was.  in  the 
main,  a  general  denial  of  the  allegations  of 
the  defendant's  answer,  and  also  stated 
that  the  deed  of  the  lands  executed  by  Schus- 
ter, and  to  defendant,  as  grantee,  was  filed 
for  record  in  the  office  of  the  county  clerk  of 
Logan  county  on  or  about  January  2.  1890. 
That  on  or  about  the  7th  day  of  January, 
1890,  the  plaintiff,  in  the  course  of  some  busi- 
ness affairs  or  settlement  between  him  and 
another  party,  was  offered  the  notes  and  mort- 
gage, the  basis  of  this  actioD,  and  their  pur- 
chase by  him  was  solicited.  Tliat  he  made, 
or  caused  to  be  made,  an  examination  of  the 
lands,  and  the  titles  to  the  same,  and  thoa 
discovered  of  record  the  oonveyanoe  to  tbe  de- 
fendant, and  the  clause  asserting  the  assump- 
tion and  agreement  of  the  defendant  to  pay 
the  notes  and  mortgages ;  and  also  invest i'- 
gated,  or  caused  inquiries  to  be  made,  with 
reference  to  the  financial  standing  or  circum- 
stances of  the  defendant,  and  ascertained  that 
he  was  solvent ;  and  that  plaintiff,  in  the  pur- 
chase of  the  notes  and  mortgage,  was  in- 
fluenced by,  and  relied  upon,  the  responsi- 
bility assumed  by  and  of  the  defendant  for 
their  payment,  and,  had  it  not  been  for  the 
clause  in  the  deed  to  defendant,  whidi,  in 
terms,  bound  him  to  such  payment,  plaintiff 
would  not  have  purchased  the  notes  and  mort- 
gage, and  that  such  purchase  was  consum- 
mated March  1, 1890.  That,  very  soon  after 
the  deed  in  question  was  recorded,  the  de- 
fendant had  knowledge  thereof,  and  of  its 
contents  and  recitals,  and  possessed  snch 
knowledge  at  the  time  of  its  execution,  and 
for  more  than  thirty  days  prior  to  the  date  of 
plaintiff's  purchase  of  the  notes  and  mort- 
gage, and  permitted  it  to  remain  of  record 
without  any  effort  to  hare  the  same  annulled 
or  reformed.  There  was  a  trial  of  the  issues 
to  the  court  and  a  Jury,  and,  at  the  close  of 
the  testimony,  the  trial  judge  instructed  tbe 
jury  to  return  a  verdict  for  defendant,  which 
instruction  was  complied  with  by  the  jury, 
and,  after^  motion  for  new  trial  heard  aod 
overruled,  judgment  was  rendered ;  and  tbe 
plaintiff  brings  the  case  here  by  petition  ia 
error. 

Counsel  for  the  parties  in  the  briefs  filed 
agree  in  the  statement  that  the  trial  judge 
was  moyed  to  instruct  the  jurr  to  return  a 
verdict  for  the  defendant  by  the  following 
considerati ons :  That  the  petition  did  not  al  - 
lege,  and  the  evidence  failed  to  show,  that 
defendant's  grantor  was  in  any  manner,  or  to 
any  extent,  connected  with  the  noortgafr 
debt,  or  liable  or  bound  for  the  payment  of 
it;  that  the  rule  of  law  applicable  and  gov- 
erning in  such  cases  is  that  a  mortc^age  in- 
debtedness assumption  clause  in  a  Beed,  or 
an  agreement  by  the  purchaser  of  lands  to  pay 
encumbrances  existing  against  their  lands, 
will  not  become  operatiye,  or  is  of  no  valid- 
ity, and  cannot  be  enforced  by  the  nM>rtgagee, 
unless  it  further  appears  that  the  grantor  la 
the  conveyance,  or  the  person  to  whom  the 
promise  is  made,  was  personally  liable  for 
the  payment  of  the  mortgage  debt.  In  adopv 
ing  this  yiew  of    the  law,   we  think  ths 
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learned  Judge  who  piesided  during  the  trial 
In  the  district  court  erred.  It  is  UDdoubtedly 
supported  by  declslone— many  of  which  are 
cited  by  counsel  for  defendant  in  their  brief— 
of  courts  of  last  resort,  the  opinions  of  which, 
ais  authority,  rank  among  the  very  highest, 
and  are  entitled  to  great  weight ;  but  we  do 
not  think  best  to  follow  them.  It  is  an  estab- 
lislied  rule  of  law  that,  where  one  ma^es  a 
promise  to  another  for  the  benefit  of  a  third 
person,  such  third  person  can  maintain  an 
action  upon  the  promise,  though  the  con- 
sideration does  not  more  directly  from  him. 
SJiamp  T.  Meyer,  20  Neb.  228 ;  Sample  t.  HaUy 
34  Neb.  Zify\Bamett  t.  Pratt,  87  Neb.  849; 
DoU  Y.  Orame,  41  Neb.  666.  And  in  Reedls 
Y.  FUuk,  27  Neb.  830,  ^a  case  in  which  the 
xii^ht  of  a  mortga/^ee  to  enforce  such  a  prom- 
ise as  the  one  in  the  case  at  bar  was  in  coo- 
troYersy,  —the  rule  lust  quoted  was  applied, 
and  held  to  be  the  basis  of  the  mortgagee's 
right  to  recoYer.  Where  a  party  purchaser 
of  lands  agrees,  as  a  part  of  the  contract  of 
purchase,  to  assume  and  pay  a  mortgage  debt 
existing  against  the  lands,  the  promise  so  to 
do  is  for  the  benefit  of  the  owner  and  holder 
of  the  debt,  and  may  be  enforced  by  such 
party.  The  purchase  price  of  the  lands  is 
the  consideration  moYing  between  the  pur- 
chaser and  his  grantor,  and  it  is  immaterial, 
and  of  no  consequence,  to  the  grantee,  that 
his  grantor  may  or  may  not  be  personally 
liable  or  bound  for  the  payment  of  the  mort- 

Kge  debt ;  and,  by  such  promise,  the  prom- 
»r  becomes  personally  liable  to  the  mort- 
gagee or  assigns  for  the  mortgage  debt, 
regardless  of  whether  his  grantor  was  so  li- 
able or  not  Merriman  y.  Moore,  90  Pa.  78 ; 
Dean  y.  Waiker,  107  111.  640,  47  Am.  Rep. 
4ffT;BayY.  WiUiami,  112  111.  91,  64  Am. 
Sep.  909. 

There  were  some  issues  of  fact  in  regard  to 
which  the  CYidence  was  confiictinf,  and 
which,  if  the  Yiew  of  the  law  with  reference 
to  the  liability  of  a  grantee  who  assumes  and 
agrees  to  pay  a  mortgage  debt  which  we  ha  Ye 
announcea  herein  as  the  correct  one  had  been 
taken,  should,  and  doubtless  would,  haYe 
been  submitted,  under  proper  instructions,  to 
the  jury  for  their  consideration  and  deter- 
mination. 

It  follows  that  the  judgment  efthe  Diitriet 
Omirt  win  he  revereed,  and  the  cause  remanded 
for  further  proceedings. 


PAXTOK    ft   HER8HEY    IRRIGATING 
CANAL  ft  LAND  CO.,  Appt., 

FARMERS'    ft   MERCHANTS'    IRRIGA- 
TION ft  LAND  Ca 
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•1.  TheiiroTlatonofseetion  11.  article 
8of  tlie  GonsMtution,  Tis.:   **No  bill  shall 
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contain  more  than  one  snbjeot,  and  the  same 
shall  be  clearly  ezpresMd  In  tiie  title,*^— Is  In^ 
tended  to  prevent  sarrei^titlouB  leslalatlon,  and 
not  to  prohibit  comprehensive  titles. 
8.  The  term  *1nli^tton»'' ae  emplojed 
In  the  title  of  the  Aet  ef  BSareh  87. 
1889*  via:  **An  act  to  provide  for  water  rights 
and  irrigation,  and  to  reirulate  the  use  of  water 
for  agrioultural  and  manufacturing  purposes,'* 
etc,— Is  nsed  in  its  popular  aenee,  and  Implies  the 
means  of  conducting  water  to  the  land  to  be  sup- 
plied. The  proTision  therein  for  the  acquiring 
by  Irrigating  companies  of  the  right  of  way  for 
canals  and  dltctaee-aooordingly.  Held,  to  be  with- 
in said  title,  and  not  to  conflict  with  section  U, 
article  S  of  the  Oonstitntlon. 

8.  To  the  legUHmturep  and  iu»t  to  the 
eonrts*  has  been  committed  the  power  to  deter- 
mine when  the  exigencies  of  the  public  demand 
the  taking  of  private  property;  the  limit  of  judi- 
cial Interference  being  the  duty  to  declare  void 
aots  dearly  In  conflict  with  the  constitution. 

4.  There  Is  no  arhltrary  staadard  by 
which  to  determine  whether  the  purpose  to 
which  property  is  appropriated  possesses  the  ele- 
ment of  public  utility.  'Tubllc  use,**  In  a  con- 
stitutional sense,  may  be  confined  to  the  Inhabi- 
tants of  a  restricted  locality  or  neighborhood, 
but  the  use  must  be  common,  and  not  to  a  par- 
ticular IndlvlduaL 

6«  The  nee  of  water  for  the  pvrpoeeof 
Irriffatln^t  contemplated  by  the  Act  of  March 
27, 1888,  known  as  the  ''Bayner  Irrigating  Law,** 
Is  a  *'publlc  use,**  within  the  meaning  of  the  con- 
stitution. 

6.  Section  8  of  article  8  of  the  Rayner 
Irrlj^tlnf^Iiaw  confers  upon  irrigating  com- 
panies organized  under  the  laws  of  this  state 
power  to  acquire  the  right  of  way  for  necessary 
canals,  reservoirs,  eta,  by  condemnation. 

7.  The  word ''It**  In  the  first  line  of  the 
section  last  above  mentioned,  is  evidently  an 
Interpolation,  having  no  relation  to  the  body  of 
the  sectiDn,  without  sensible  meaning,  and 
should  accordingly  be  disregarded  in  giving  ef- 
fect to  the  provisions  of  the  act^ 

8*   The  proTleloa  of  section  8f  artlele  1» 

of  the  Irrigation  Law  of  IfiSO,  viz.:  *'No  tract  of 
land  shall  be  crossed  by  more  than  one  ditch,** 
eto^—HeUU  to  include  lands  owned  by  corpora- 
tions as  well  ss  natural  persons. 

9.  A  proviso  which  would  operate  to 
limit  the  application  of  an  enactlnif 
^yli^^^^y  general  in  its  terms,,  will  be  strictly 
construed,  and  Includes  no  case  not  within  the 
letter  of  the  exception. 

10.  The  Irrli^tlon  Law  of  1889  does  not 
confer  upon  one  Irrigating  company  any  right 
to  connect  with  the  ditches  of  another,  or  take 
water  therefrom  without  the  consent  of  the  pro- 
prietor. 

11.  What  Is  meant  hy  the  exception  con- 
tained in  section  S,  article  1,  of  the  Act  above 
mentioned  is  that  no  tract  of  land  shall,  without 
the  consent  of  the  owner,  be  burdened  with  two 
or  more  ditches,  for  the  watering  of  the  same 
territory.  The  question  is  not  whether  the  first 
ditch  may  be  so  enlarged  or  extended  as  to  an- 
swer the  purpose  for  which  the  second  is  designed. 


NOTB.— The  general  subject  of  public  uses  for 
which  property  nmy  be  taken  by  eminent  domain 
Is  considered  at  some  length  in  notst  to  Pittsburgh, 
W.  ft  K.  B.  Go.  V.  Benwood  Iron  Works  (W.  Ya.)  2 
I*.  B.  A.aBO;  Barre  B.  Ca  ▼.  Montpelier  ft  W.  B.  Co. 


(Vt.)  4  L.  B.  A.  786;  also  in  the  case  of  Wisconsin 
Water  Co.  ▼.  Winans  (Wis.)  20  L.  R.  A.  Cfii 

For  flowage  of  landu  as  public  use.  see  Turner  v. 
Nye  (Mass.)  14  L.  B.  A.  487,  and  note. 

As  to  private  roads,  see  Latah  County  ▼•  Peterson 
(Idaho)  16  L.  B.  A«  81,  and  noU, 
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.  hut  whether  It  may,  as  ooDBtructed,  tM  made  to 
•apply  the  lands  within  reach  of  both. 

(October  1,1888.) 

A  APPEAL  b¥  plaintiff  from  a  decree  of  the 
District  Court  for  Lincoln  County  in  fayor 
of  defendant  in  an  action  brought  to  enjoin 
defendant  from  appropriating  a  right  of  way 
ior  an  irrigating  cannl.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

MtUTt.  Fr&nk  T.  Ransom  and  T.  Falton 
Oantt  for  appellant. 

Mewr%,  T.  C.  Patterson  and  Grimes  A 
WUeoz*  for  appellee: 

So  far  as  the  act  declares  irrigation  to  be  a 
public  use.  and  provides  for  the  condemnation 
of  riffht  of  way  for  canals  that  are  projected 
and  built,  as  the  defendant's  is,  for  the  purpose 
of  supplying  water  to  the  public  for  irrigation, 
it  clearly  comes  within  the  constiturional 
power  and  duty  of  the  legislature  to  legislate 
for  the  public  welfare. 

i20  Madera  Irrigation  Dist.  Bands,  02  Cal. 
896,  14  L.  R  A.  765;  Oummings  v.  Plet^t,  66 
Cal.  698;  Lux  y.  Hoggin,  69  Cal.  266;  Lindsay 
Irrigation  Co.  v.  MehrUns,  97  Cal.  677;  Talbot 
T.  Hudson,  16  Gray,  425;  Oury  v.  Goodwin 
(Ariz.)  26  Pac.  Rep.  876;  Barbier  v.  ConnoUy, 
118  U.  8.  81.  28  L.  ed.  924;  Bead  t.  Amoskeag 
Mjg,  Oo,  118  U.  8.  16,  28  L.  ed.  892. 

If  the  public  interest  can  in  any  way  be  pro- 
moted by  the  takins  of  private  property,  it 
must  rest  in  the  wisdom  of  the  legislature  to 
determine  whether  the  benefit  to  the  public 
will  be  of  sufficient  importance  to  render  it 
expedient  for  them  to  exercise  the  right  of 
eminent  domain,  and  to  authorize  an  interfer- 
ence with  the  private  rights  of  individuals  for 
that  purpose. 

2  Kent,  Com.  840;  Btoekton  db  V.  R,  Oo.  v. 
Stockton,  41  CaL  147;  Bankhead  t.  Brawn,  25 
Iowa,  540. 

To  make  the  use  public  it  need*  not  be  for 
the  benefit  of  the  whole  public,  or  state,  or 
anv  large  portion  of  it  It  may  be  for  the  in- 
habitants of  a  small  or  restricted  locality,  but 
the  use  and  benefit  must  be  in  common,  not  to 
a  particular  individual  or  estate. 

Welton  v.  Bickwn,  38  Neb.  767.  22  L.  R. 
A.  496;  Coiter  v.  Tide  Water  Co,  18  N.  J. 
Ea.  54;  Pocdntico  Water  Works  Co.  ▼.  Bird, 
180  N.  Y.  249;  Lewis,  Em.  Dom.  chap.  7; 
State  v.  Morris  Aqueduct  Praprs,  46  N.  J.  L. 
495;  Wayland  v.  Middlesex  Ckmnty  Carwrs,  4 
Gray,  500;  8t.  Selena  Water  Co.  ▼.  Forhee,  62 
Cal.  182.  45  Am.  Rep.  659;  Be  New  BochdU 
Water  Co.^  Applieatwn,  46  Hun,  525;  Stam- 
ford Water  Co.  v.  Stanley,  89  Hun,  424;  6  Am. 
A  Eng.  Encyclop.  Law,  524;  Cooley,  Const. 
Lim.  4th  ed.  672. 

8ection  8.  article  1,  of  the  Irrigation  Act 
does  not  apply  to  cases  between  rival  canal 
companies  who  may  also  be  land  owners,  but 
ia  for  the  benefit  of  the  land  owners  only. 

San  Luis  fxind,  G.  A  L  Co.  v.  Ken%iu>orth 
Canai  Ck>.  8  Colo.  App.  244. 

Plaintiff's  canal  is  completed.  It  does  not 
extend  beyond  the  lands  owned  by  plaintiff, 
and  does  not  run  throuirh  any  lands  that  can 
be  watered  from  it  except  the  piaintiflF's  own 
land.     No  public  duty  can  be  imposed  upon  it. 

Downing  v.  More,  12  Colo.  816. 

The  true  test  of  the  appropriation  of  water 
S9L.R.A. 


is  the  successful  applicatioii  thereof  to  the 
beneficial  use  designated. 

Thomas  v.  Ouiraud,  6  Colo.  580;  Armers^ 
ffigh'  Line  Canal  db  Besenoir  Co.  t.  SouA- 
worth,  18  Colo.  Ill,  4  L.  R.  A.  ?«?;  Dm*  v. 
CaldweU,  14  Nev.  167;  Simpson  t.  WtUiams, 
18  Nev.  482;  Farmer^  Ind^)endent  Ditch  Co, 
Y.  Agricultural  Diteh  Co.  8  Colo.  App.  255. 

The  Korth  Platte  canal  was  taxed  to  iu  full 
capacity  to  supply  its  customers  to  whom  it 
was  under  contract  to  furnish  wuler,  and  thai 
being  the  case  iu  customers  would  be  entitled 
to  an  injunction  to  stop  it  from  selling  or  con- 
tracting to  sell  water  beyond  its  ability  to  de> 
liver. 

Clifford  V.  Larrien  (Ariz.)  11  Pac  Rep.  897; 
Wyatt  V.  Larimer  d  W.  Irrig.  Co.  18  Cola 
298;  CoU  V.  Logan,  24  Or.  304. 

The  finding  as  to  the  necessity  of  taking  pri- 
vate property  is  conclusive,  and  not  subject  to 
be  reviewed  or  questioned  by  another  court. 

Knoblauch  v.  Minneapolis,  66  Minn.  SSI; 
Barrett  v.  Kemp  (Iowa)  59  N.  W.  Rep.  77; 
Cherry  v.  Matthews.  25  Or.  484;  Santa  Ana 
V.  Harlin,  99  Cal.  688;  WataHoo  Water  Co.  y. 
BoxU,  89  Iowa.  817 

Post,  t/.,  delivered  the  opinioo  of  the 

court: 

This  is  an  appeal  from  a  decree  of  the  dis- 
trict court  for  Lincoln  county  dismissing  the 
action  of  the  plaintiff  oompanv  whereby  it 
seelcs  to  prevent  the  appropriation  bv  the  de- 
fendant of  a  right  of  way  through  Ita  landa 
for  an  irrigating  canal.  In  the  petition  it  is 
in  substance  alleged  that  the  plaintiff  com 
pany  is  the  owner  of  10.000  acres  <rf  land, 
bounded  by  the  North  Platte  river,  in  Lincoln 
county,  and  also  of  an  irrigating  canal 
known  as  the  ''Paxton  A  Hershey  Ditch," 
situated  on  its  said  lands  and  on  the  lands  of 
other  adjoining  proprietors;  that  upon  iu 
said  land,  and  nearly  parallel  with  the  ditch 
above  mentioned,  is  an  irrigating  canal 
known  as  the  *"  North  Platte  Irrigating  & 
Land  Company's  Ditch,"  and  herein  referred 
to  as  the  **  North  Platte  Ditch ;"  and  that  in 
the  vicinity  of  the  plaintiff's  lands  sought  to 
be  watered  by  the  defendant's  proposed  canal 
is  an  irrigating  canal  known  as  the  '*Codv 
&  Dillon  Ditch."  The  plaintiff,  it  u  al- 
leged, has  constructed  a  laree  number  of  lat- 
erals from  its  said  canal,  which  it  is  proposed 
by  the  defendant  company  to  cross,  thus  ne- 
cessitating the  construction  and  maintaining 
of  many  bridges,  flumes,  and  conduits,  and 
otherwise  needlessly  harassing  it  in  the  use 
and  enjoyment  of  its  said  property.  Tlie 
defendant  company,  which  is  organized  for 
the  purpose  of  building  and  maintaining 
ditches,  canals,  aqueducts,  and  reservoirs  for 
the  storage  and  conveyance  of  water,  and  of 
selling  water  to  consumers  for  irrigating, 
power,  and  other  useful  purposes,  prior  to 
the  commencement  of  this  action,  entered 
upon  the  plaintiff's  said  land,  and  located 
and  staked  out  a  ditch  thereon  4^  miles  in 
length,  and  is  taking  steps  to  condemn  a  right 
of  way  therefor,  but  that  the  Uiree  ditches 
above  described  afford  ample  facilities  for  the 
irrigation  of  all  of  the  land  sought  to  be  sup- 
plied by  the  defendant  company,  and  that 
water  sufllcient  to  supply  the  defendant's 
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wants  can  be  furnished  from  the  ditches  al- 
ready constructed,  should  connection  be  made 
therewith,  at  less  expense  than  by  the  con- 
stmction  and  maintaining  of  the  proposed 
ditch  through  the  plaintiff's  land  to  the 
source  of  supply, — the  North  Platte  river. 
The  answer,  so  far  as  it  is  deemed  necessary 
to  notice  it,  consists  of  an  allegation  that  the 
defendant  is  engaged  in  the  construction  of 
an  irrigating  canal  some  20  miles  in  length, 
for  the  purpose  of  supplying  with  water  fiom 
the  North  Platte  river  certain  territory  not 
within  the  reach  of  either  of  the  canals  al- 
ready constructed ;  a  denial  that  the  plain- 
tiff's canal  Is  capable  of  supplying  the  lands 
which  the  defendant  proposes  to  water ;  and 
an  allegation  that  the  water  supplied  by  said 
canal  is  barely  sufficient  for  the  irrigation  of 
the  plaintiff's  own  land.  Accompanying  the 
pleat]  ings  is  the  following  map,  showing  the 
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location  of  the  proposed  ditch,  as  well  as 
those  already  completed,  and  which  is  essen- 
tial to  a  perfect  understanding  of  the  ques- 
tions at  issue. 

The  district  court,  upon  entering  the  de- 
cree complained  of.  submitted  the  following 
findings  of  fact  and  conclusions  of  law : 

''First.  The  plaintiff  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of 
the  laws  of  this  state  for  the  following  pur- 
poses: To  construct,  own,  operate*  and 
maintain  a  canal  or  canals,  ditch  or  ditches, 
for  irriffation  purposes ;  to  purchase,  acquire, 
own,  sell,  and  convey  all  real  estate  that  may 
be  necessary  for  such  purposes,  and  to  ac- 
quire, own,  sell,  and  convey  real  estate  in 
connection  with  carrying  on  an  irrigating 
business,  and  to  acquire, "own,  sell,  and  con- 
vey real  estate  for  other  purposes  deemed  ad- 
visable or  advantageous  to  the  corporation  md 
its  interests,  and  to  cultivate  and  improve 
such  lands  as  shall  be  owned  by  the  corpora- 
tion ;  to  furnish,  sell  or  rent  water  for  irri- 
gation of  lands  which  shall  be  owned  by  said 
corporation  and  within  its  area,  and  other 
lands  within  reach  of  any  canal  or  canals 
which  shall  be  owned,  operated,  or  controlled 
by  the  corporation,  owning  live  stock,  and 
raising  the  same  in  connection  with  the  land 
held  or  controlled  by  this  corporation.  Sec- 
ond. The  plaintiff  is  the  owner  of  about  7, 000 
acres  of  land  located  on  and  adjacent  to  the 
banks  of  the  North  Platte  river,  in  Lincoln 
county.  Neb.,  as  alleged  in  its  petition,  and. 
is  the  owner  of  an  irrigating  canal  running 
across  its  said  lands,  and  the  lands  of  others 
for  a  distance  of  about  10  miles,  which  canal 
is  flnis)ied  and  constructed  for  the  purpoee 
of  irrigating  the  land  under  the  saia  ditch, 
and  for  the  purposes  set  forth  in  the  articles 
of  incorporation  of  the  plaintiff.  Third.  Tha 
defendant  is  a  corporation  organized  under 
the  laws  of  this  state  for  the  following  pur- 
poses, among  others:  The  building  and 
maintaining  of  canals,  ditches,  and  aque- 
ducts, and  reservoirs  for  the  storage  and  con- 
veyance of  water,  and  the  selling  of  such 
water  to  consumers  for  irrigation,  agricul- 
tural, power,  and  other  useful  purposes. 
Fourth.  The  plaintiff  Is  the  owner  of  the 
tract  of  land  proposed  to  be  crossed  by  the 
proposed  canal  of  the  defendant,  and  which 
lies  under  the  plaintiff's  ditch,  and  which  is 
proposed  to  be  crossed  by  defendant's  ditch 
for  a  distance  of  4\  miles.  Fifth.  All  of  the 
land  of  the  plaintiff  across  which  the  defend- 
ant proposes  to  construct  its  canal  for  a  dis- 
tance of  4i  miles  can  be  irrigated  from  and 
by  plaintiff's  canal,  and  it  is  not  proposed 
by  the  defendant  to  water  or  irrigate  any  of 
plaintiff's  said  land  within  said  4i  miles. 
Sixth.  That  the  defendant  corporation  is  the 
owner  of  no  land  to  be  watered  by  its  pro- 
posed ditch,  but  that  the  object  of  said  cor- 
poration is  for  the  purpose  of  constructing 
and  operating  s  canal  or  ditch  for  irrigation 
purposes  for  the  lands  lying  contiguous  under 
said  ditch  for  other  parties  to  hire.  Seventh. 
That,  at  the  points  where  it  is  alleced  that 
the  defendant's  ditch  crosses  the  lands  of  the 
plaintiff,  it  is  necessary  for  the  defendant  to 
run  said  ditch  across  said  lands  in  order  to 
get  water  out  of  the  North  Platte  river,  witK 
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necessary  fall  in  accordance  with  the  surveyed 
route  of  its  ditch;  that,  in  the  territory 
covered  by  tiie  ditch  of  the  plaintiff,  it  is  not 
the  object  nor  the  purpose  of  the  defend- 
ant's ditch  to  irrigate  said  land,  but  lands 
lying  below  and  beyond  the  territory  of  the 
p'laintiff's  ditch.  Eighth.  There  are  about 
40,000  acres  of  land  between  the  North  and 
South  Platte  rivers,  and  in  this  territory  the 
evidence  shows  that  the  North  Platte  Ditch 
Company  has  a  ditch  about  20  miles  long  run- 
ning through  the  middle  portion  of  the  pen- 
insula formed  by  the  two  rivers.  The 
plaintiff's  ditch  is  also  constructed  in  this 
peninsula,  and  is  in  length  about  10  miles. 
The  Cody  &  Dillon  ditch  is  also  in  this  pen- 
insula, and  is  about  6  miles  in  length.  A 
great  amount  of  evidence  has  been  taken  to 
show  the  capacity  of  these  several  ditches  for 
watering  the  land  in  the  peninsula,  includ- 
ing the  land  proposed  to  be  watered  by  the 
defendant's  ditch.  The  location  of  these  sev- 
eral ditches  in  the  peninsula,  their  dimen- 
sions, and  their  capacity  appear  from  the  evi- 
dence and  the  maps  introduced  in  evidence ; 
but  the  court  does  not  find  nor  pass  upon  the 
evidence  relating  to  the  question  as  to 
whether  or  not  this  water  could  be  supplied 
by  the  defendant's  oonstructinK  their  ditch 
up  and  to  the  plaintiff's  ditch,  and  receiving 
water  therefrom,  for  the  reason  that  there  is 
no  provision  in  the  act  contemnlating  that  it 
should  be  obligatory  upon  the  defendant  to  so 
do.  Ninth.  The  court  farther  finds  that  the 
defendant's  proposed  ditch  will  cross  the 
lands  of  the  plaintiff  through  which  plain- 
Mff's  ditch  has  already  been  built,  which 
lands  are  also  irrigated  from  plaintiff's  ditch. 
Tenth.  The  court  further  finds  that  the  plain- 
tiff has  not  given  its  written  consent  to  cross 
the  lands  owned  by  it  proposed  to  be  crossed 
by  the  defendant  with  its  said  proposed  canal, 
and  objects  to  its  appropriation  of  its  lands 
for  the  purpose  of  constructing  the  defend- 
ant's said  ditch  over  the  same. 

**  Conclusions  of  law :  First.  That  section 
2084,  Consol.  Stat.  (Irrigation  Law  of  1889, 
$  8,  art.  1),  is  not  applicable  to  the  facts  in 
this  case,  for  the  reason  that  the  defendant's 
contemplated  ditch  is  not  being  constructed 
for  the  purpose  of  irriffating  the  lands  crossed 
by  the  plaintiff's  ditch,  nor  the  lands  lying 
under  the  plaintiff's  ditch,  but  for  the  pur- 
pose of  irrigating  lands  beyond  and  below 
the  plaintiff's  ditch.  Second.  That  the  de- 
fendant is  entitled  to  cross  the  lands  of  the 
plaintiff  for  the  purpose  of  constructing  its 
said  ditch  on  complying  with  the  necessary 
requirements  of  law  for  said  purpose. " 

It  will  be  observed  from  the  foregoing 
statement  and  opinion  that  the  defendant's 
claim  to  a  right  of  way  for  its  canal  through 
the  plaintiff's  land  is  founded  upon  the  pro- 
visions of  the  Act  of  March  27,  1880,  known 
as  the  "Rayner  Irrigating  Law,"  entitled 
••An  act  to  provide  for  water  rights  and 
irrigation,  snd  to  regulate  the  right  to  the 
use  of  water  for  agricultural  and  manufactur- 
ing purposes,  and  to  repeal  sections  158  and 
159  of  chapter  16,  Compiled  Statutes  of  1889, 
entitled  (hrparatums,^ 

The  first  contention  on  this  appeal  is  that 
the  provision  for  the  acquiring  by  corpora - 
•.a  L.  R  A. 


tions  of  the  right  of  way  for  irrigating 
ditches  in  the  exercise  of  the  power  of 
eminent  domain  is  foreign  to  the  title  of  the 
act  mentioned,  and  accordingly  violatiTe  ol 
section  11,  article  8,  of  the  Constitution, 
viz.  :  ** No  bill  shall  contain  more  thsn  one 
subject,  and  the  same  shall  be  clearly  ex- 
pressed in  the  title. "  The  object  of  the  foie- 
iroing  provision  has  been  declared,not  to  pro- 
hibit comprehensive  titles,  but  to  prevest 
surreptitious  legislation,  by  advising  rep- 
resentatives of  the  nature  and  purpose  of  the 
measures  they  are  called  upon  to  support  or 
oppose.  Kansiu  City  dtO.  R,  Co.  v.  Frty,  SO 
Neb.  790 ;  BeWiite,  38  Neb.  818 ;  TrumJbUi. 
Truml>le,  87  Neb.  840 ;  South  Omaha  v.  Tax- 
payers*  League,  42  Neb.  671.  It  is  said  in 
White* a  Case,  eupra,  that  the  legltlature  hu 
the  right  to  choose  Uie  title  to  any  act  passed 
by  it ;  and,  although  that  chosen  may  not  be 
the  most  appropriate,  the  act  will  not  beheld 
void  unless  clearly  in  conflict  with  the  am- 
stitution.  When  tested  by  that  rule,  we 
cannot  doubt  that  the  provision  aasailed  it 
germane  to  the  title  of  the  act,  and  within 
the  evident  purpose  thereof,  riz.,  the  utiliz- 
ing of  the  public  waters  in  the  further  de- 
velopment of  the  agricultural  resources  of  the 
state.  The  word  **  irrigation, "  as  employed 
in  the  title  of  the  act  under  consideration,  ie 
apparently  used  in  its  popular  sense,  snd 
denotes  the  application  of  water  to  land  for 
the  production  of  crops.  Hatte  Water  Oo.  ▼. 
Northern  Colorado  Irrigaiion  Oo.  12  Colo.  585. 
The  use  of  water  for  the  purpose  of  Irrigation 
clearly  implies  the  means  of  condacting  it  to 
the  land  to  which  it  is  applied ;  and  any  plsa 
such  as  contemplated  by  the  Act  of  1889. 
which  omits  provision  for  the  enforced  acoev 
by  the  public  to  the  source  of  supply,  is  nec- 
essarily partial  and  ineffective. 

2.  The  act,  in  so  far  as  it  makes  pro- 
vision for  the  acquiring  of  the  right  of  way 
for  irrigating  canals  by  condemnation,  ii 
also  vigorously  assailed  on  the  ground  thsS 
it  contemplates  the  taking  of  property  for 
private  use  only,  and  is  therefore  in  conflict 
with  section  21  of  the  Bill  of  Rights,  vii. : 
''The  property  of  no  one  shall  be  taken  or 
damaged  for  public  use  without  Just  com- 
pensation therefor. "  This  provision  has  been 
held  to  prohibit,  by  implication,  the  taking 
of  private  property  for  private  use,  of  any 
character  whatever,  without  the  consent  (u 
the  owner.  Jenal  v.  Qrten  Island  Draining 
Co,  12  Neb.  163 ;  WeUon  v.  Dickson,  88  Net. 
767,  22  Ii.  K.  A.  496.  In  the  last- mentioned 
case  it  was  held,  following  Oo$tar  v.  Tidt 
Water  Co.,  18  N.  J.  Eq.  54,  that  the  want  of 
power  in  the  legislature  to  transfer  to  odo 
person  the  property  of  another  does  not  neoei' 
sarily  depend  upon  constitutional  restric- 
tions, but  upon  the  fact  that  such  autboritj 
is  in  no  sense  an  incident  to  the  powers  con- 
ferred upon  the  lawmaking  branch  of  the 
government.  We  are  thus,  for  the  first  time, 
confronted  with  the  question  whether  the  um 
contemplated  by  the  statute  is  a  public  onei 
in  a  constitutional  sense,  or  whether  it  is  s 
mere  private  use,  and  acoordinffly  within  the 
prohibition  mentioned  In  this  connection  it 
should  be  observed  that  to  the  legislatnn, 
and  not  to  the  courts,  has  been  committed  the 
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po^wer  to  determine  when  the  exigencies  of 
the  public  demand  the  taking  of  property  for 
pu'blic  uses,  the  limit  of  Judicial  interference 
bein^  the  duty  to  declare  void  acts  clearly 
▼iolatire  of  the  fundamental  law  of  the  state. 
There  is  no  arbitrary  standard  by  which  to 
cietermine   whether  the   purpose  to  which 
property  is  appropriated  possesses  the  ele- 
ments of  public  utility.    It  has  been  said  by 
an  eminent  Jurist  that  ''the  use  required  need 
not  be  the  use  or  benefit  of  the  whole  public 
or  state,  or  any  large  portion  of  it    It  may 
be  for  the  inhabitants  of  a  small  or  restricted 
locality,  but  the  use  and  benefit  must  be  in 
common,   and  not  to  particular  indiTiduals 
or  estates. "   See  Chancellor  Zabriskie  in  Chiter 
▼.   TVde  Water  Co,  mpra.    Again,  it  has  been 
said  that  ''the  use  is  public  when  it  promotes 
the  interests  of  a  considerable  portion  of  the 
community,  although  it  may  not  benefit  the 
community  at  large."    Kinney,  Irrieation, 
94.      See  also  Black's  Pom.  Water  Sights, 
§  174;  LtiXY.  HcMoin,  69  Cal.  804;  Lindsay 
Irrigation  Co.  v.  Mehrten»,  97  Cal.  676 ;  Oury 
V  Oocdwin  (Ariz.)  26Pac.  Rep.  876;  Umatilla 
Irrigation  Co.  ▼.  BamhaH,  22  Or.  889 ;  Foster 
▼.    TtLTk  Gomn.    188  Mass.   821 ;  Bagar  v. 
Reclamation  Disi.  No.  108,  111  U.  S.  701,  28 
K  ed.  569 ;  WurUY.  Hoagland,  114  U.  S.  606, 
29  L.  ed.  229 ;  Poeantieo  Water  Works  Co.  y. 
Bird,  180  N.  Y.  249.    In  the  last- mentioned 
case  we  observe  the  following  pertinent  lan- 
guage :    *'The  term  ^public  use, '  as  used  in 
connection  with  the  right  of  eminent  domain, 
is  not  easily  defined.     .     .     .     It  is  doubt- 
less true  that  in  order  to  make  the  use  pub- 
lic, a  duty  must  devolve  upon  the  persons  or 
corporation  holding  the  property  to  furnish 
the  public  with  the  use  intended.     The  term 
implies  'the  use  of  many'  or  'by  the  public,  * 
but  it  may  be  limited  to  the  inhabitants  of  a 
small  or  restricted  locality,  but  the  use  must 
be  common  and  not  for  a  particular  Indi- 
vid ual. "    It  has  been  said  that  if,  by  any  rea- 
sonable construction,  a  designated  use  may 
be  held  to  be  public  in  a  constitutional  sense, 
the   will  of  the  legislature  should  prevail 
over  any  mere  doubt  of  the  court  {Bankfuad 
V.  Brown,  25  Iowa,  540 ;  Be  Madera  Irrigation 
Diet.  Bonds,  92  Cal.  809.  14  L.  R.  A.  756 ; 
Coster  V.  Tide  Water  Co.  supra),  which,  how- 
ever, is  but  the  application  of  a  fundamental 
principle  of  our  system,  viz.,  the  independ- 
ence of  each  department  of  the  government 
within  its  own  domain.    It  shoula  be  remem- 
bered, too,  that  the  essential  features  of  the 
Rayner  irrigating  law  appear  in  the  legisla- 
tion of  the  several  Pacinc  states,  notably  of 
California,    whose  constitutional  provisions 
on  the  subject  do  not  differ  substantially  from 
ours,  and  where  it  had  long  previous  to  its 
adoption  by  us  received  a  definite  construc- 
tion adverse  to  the  contention  of  the  plain- 
tiff herein.    See  Lux  v.  Haggin,  supra.    The 
legislature  must  therefore  have  intended  to 
adopt,  not  the  statute  alone,  but  the  construc- 
tion placed  upon  it  in  the  state  of  California. 
Such' is  the  well-established  rule.     Bohanan 
V.  StaU,  18  Neb.  57,  58  Am.  Rep.  791.     But 
any  examination  of  this  subject  is  necessarily 
incomplete  which  omits  mention  of  the  recent 
caso  of  Bradley  v.  Fallbrook  Irrigation  Dist. , 
^S  Fed.  Hep.  948,  holding  that  assessments 
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under  the  provisions  of  the  district  irrigation 
law  of  that  state  contemplate  the  taking  of 
property  for  mere  private  purposes,  and  are 
accordingly  within  the  prohibition  of  the 
United  States  Constitution.  It  is  unneces- 
sary, however,  at  this  time,  to  examine  the 
reasoning  upon  which  that  case  rests,  since 
it  is  therein  declared  inapplicable  to  the  or- 
dinary use  of  water  for  irrigating  purposes 
in  the  arid  regions  of  California,  and  there- 
fore in  harmony  with  Lux  v.  Haggin  and  later 
cases,  in  which  the  same  doctrine  is  asserted 
by  that  court.  The  vary  i ng  cond i  t i ons  of  so- 
ciety are  constantly  presenting  new  subjects 
of  ''public  utility,^  which  Is  but  another 
name  for  ''public  necessity;"  hence  the 
force  of  Chancellor  Vroom's  remark  in  Seudder 
V.  Trent(m  DelavMre  Falls  Co.,  IN.  J.  £q. 
694,  28  Am.  Dec.  756.  that  what  shall  be 
deemed  a  public  use  depends  somewhat  on  the 
situation  and  wants  of  the  community  for  the 
time  beinff.  Nor  were  the  conditions  sur- 
rounding the  people  of  the  Pacific  states  when 
the  foundation  was  laid  for  the  body  of  their 
laws  upon  the  subject  materially  different 
from  those  which  to-day  confront  the  western 
half  of  our  own  state.  We  behold  what  was 
but  yesterday  the  public  domain  occupied  to 
the  western  limit  of  the  "Rain  Belt,"  so 
called,  and  settlers  eagiirly  seekingfor  homes 
in  the  semiarid  region  beyond.  We  behold 
thousands  of  acres  of  fertile  land  in  the  val- 
leys of  the  Platte,  the  Loups,  the  Elkhom, 
and  the  Republican  rivers  practically  worth- 
less under  existing  conditions  for  the  purpose 
of  agriculture,  but  which  by  application  of 
the  waters  of  those  streams  may  be  made  most 
productive,  thus  not  only  supporting  the 
rapidly  Increasing  population  of  that  region, 
but  adding  largely  to  the  wealth  and  ma- 
terial prosperity  of  the  state.  That  an  under- 
taking so  important  can  be  successfully 
prosecuted  alone  through  the  agency  of  the 
state  none  can  doubt.  The  reclamation  of  a 
region  so  vast,  equal  in  extent  to  more  than 
one  state  of  the  Union,  is  surely  a  legitimate 
function  of  government ;  and  the  exercise  of 
the  reserved  power  of  the  state  in  the  promo- 
tion of  an  enterprise  so  beneficial  is  not  even 
in  the  technical  sense  violative  of  the  re- 
strictive features  of  the  constitution. 

8.  It  is  next  argued  that  authority  to  ap- 
propriate land  for  right  of  way  purposes  is 
oy  the  Law  of  1889  conferred  upon  property 
owners  only,  and,  it  being  admitted  that  the 
defendant  company  is  not  the  owner  of  any 
of  the  lands  lying  under  its  ditch,  it  is  not 
within  the  provisions  of  the  act. 

The  purpose  of  sections  1-4  of  article  2,  to 
which  we  are  referred  in  support  of  that  con- 
tention, was  apparently  to  confer  upon  indi- 
viduals and  corporations  the  right  of  way  in 
certain  cases  through  the  premises  of  adjoin- 
ing proprietors.  It  is,  however,  unnecessary 
to  examine  the  provisions  mentioned,  since 
the  plaintiff's  argument  is  based  upon  an  ap- 
parent misconception  of  the  defendant's 
claim,  which  is  under  the  provisions  of  sec- 
tions 8  and  9  of  article  2,  viz.  : 

"Sec.  8.  If  any  corporation  organized 
under  the  laws  of  this  state  for  the  purpose 
of  constructing  and  operating  canals  for  ir- 
rigating or  water-power  purposes,  or  both. 
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may  acquire  a  right  of  way  over  or  upon  any 
land  for  the  necessary  construction  of  such 
canal,  including  dams,  reseryoirs,  and  all 
necessary  adjuncts  to  said  canals  in  the  same 
manner  as  provided  for  persons  and  compan- 
ies in  this  act,  and  such  persons,  canal  com- 
panies, and  corporations  shall  have  the  same 
power  to  occupy  state  lands  with  their  said 
canals  as  is  given  to  railroad  corporations  by 
section  105,  chapter  16,  of  the  Compiled  Stat- 
utes of  1887,  and  such  corporatioDS  shall  also* 
have  power  to  borrow  money  and  to  mortgage 
all  their  property  and  franchises  in  the  same 
manner  and  for  the  same  purposes  as  railroad 
comoanies. 

**  bee.  9.  Oanals  constructed  for  irrigating 
or  water-power  purposes,  or  both,  are  hereby 
declared  to  be  works  of  internal  improve- 
ment, and  all  laws  applicable  to  works  of 
Internal  improvement  are  hereby  declared  to 
be  applicable  to  such  canals." 

The  first  word  of  section  8,  as  it  appears 
above,  is  evidently  an  interpolation,  having 
no  relation  to  the  Dody  of  the  section,  with- 
out sensible  meaning,  and  should  accord- 
ingly be  disregarded  in  giving  effect  to  the 
provisions  of  the  act.  8tone  v.  Teanl,  L.  It 
1  0.  P.  Div.  701 ;  United  Statss  v.  8Um,  6 
Blatchf.  612,  Fed.  Cas.  No.  16,889;  iSSfote  v. 
Bto«2^,  6  Mo.  91 ;  State  v.  Aeuff,  6  Mo.  65. 
A  careful  reading  of  the  two  sections  last 
named,  with  the  word  "if  eliminated  from 
section  8,  leaves  no  room  to  doubt  that  the 
defendant  company  is  within  the  terms  of  the 
act,  and  that  the  plaintiff's  claim  to  the  con- 
trary is  without  merit. 

4.  It  is  by  the  plaintiff  further  argued  that 
it  is  within  the  exception  contains  in  sec- 
tion 8,  article  1,  as  follows:  ''No  tract  of 
land  shall  be  crossed  by  more  than  one  ditch, 
canal,  or  lateral  without  the  written  consent 
and  agreement  of  the  owner  thereof,  if  the 
first  ditch,  canal,  or  lateral  can  be  made  to 
answer  the  purpose  for  which  the  second  is 
desired  or  intended."  The  evidence  relating 
to  this  branch  of  the  case  is  quite  voluminous, 
although  the  district  court,  as  appears  from 
its  findings  and  concluaions  of  law,  held  the 
foregoing  exception  not  applicable  to  the 
facts,  without  determining  the  question  of 
the  capacity  of  the  ditches  already  construct- 
ed. On  behalf  of  the  defendant  it  is  con- 
tended, in  effect,  that  the  exception  of  the 
statute  applies  to  owners  and  proprietors 
other  than  irrigating  companies,  which  cor- 
porations, it  is  arffued,  are  not  in  terms  or 
by  implication  included  therein.  The  case 
of  San  Luis  Land,  0,  d  L  Co.  T.  Keniltoarth 
Canal  Co.,  8  Colo.  App.  244,  it  is  conceded, 
tends  to  sustain  that  contention.  Referring 
to  the  Colorado  statute,  which  provides  that 
no  tract  or  parcel  of  improved  or  occupied 
land  shall  be  burdened  with  two  or  more 
ditches,  etc.,  it  is  said  in  the  case  cited: 
*'We  are  wholly  unable  to  understand  how 
it  can  be  urged  that  the  defendant  company 
has  any  right  under  the  provisions  of  these 
sections.  They  clearly  and  in  unmistakable 
language  apply  to  the  right  of  the  owner  of 
the  lands  to  assert  that  his  property  shall  not 
be  burdened  with  more  than  one  irrigating 
ditch,  provided  that  one  ditch  be  of  sufficient 
capacity  to  carry  water  for  the  purposes  con- 
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templated  by  the  act."  We  are,  however, 
unable  to  accept  that  case  as  an  author! tatirt 
interpretation  of  our  statute.  The  term  **!»> 
tract  of  land, "  as  employed,  without  qualifi- 
cations, must  be  held  to  inclade  the  piopertr 
of  corporations  as  well  as  natural  persont; 
and  such  would  have  been  the  constractioa 
had  the  statute  read  "the  land  of  no  person 
shall  be  crossed,"  etc.  Wale9  t.  Mveeatine, 
4  Iowa,  804 ;  Bicker  v.  American  Loan  A  T. 
Co.  140  Mass.  846 ;  yorrie  t.  State,  25  Ohio 
St.  217,  18  Am.  Rep.  291.  But  we  reach  tlie 
same  conclusion  as  the  district  court.— pre- 
sumably bv  the  same  course  of  reasoning.— 
by  which  the  sections  are  transpoeed ;  section 
8  of  article  2  being  regarded  as  the  enacting 
clause,  and  section  8  of  article  1  as  a  pmviM 
exempting  the  exceptional  cases  therein  cod- 
templated  from  the  operation  of  the  act  A^ 
coraing  to  settled  rules  of  oonstruction,  i 
proviso  which  would  operate  to  limit  the  ap- 
plication of  an  enacting  clause  general  in  iti 
terms  will  be  strictly  construed,  and  inclndet 
no  case  not  within  the  letter  of  the  exception. 
Endlich,  Interpretation  of  Statutes,  lb6: 
United  Statee  v.  Dickeon,  40  U.  8.  15  Pet. 
160,  10  L.  ed.  698;  HoberU  t.  Yarbore,  41 
Tex.  450 ;  Bppe  v.  Slppe,  17  111.  App.  198. 
Referring  t^gtiin  to  the  proviso  InToIved,  ws 
are  first  impressed  with' the  fact  that  the  pri- 
mary object  thereof  is  the  protection  of  land 
owners,  rather  than  the  proprietors  of  irri- 
gating ditches.  True,  both  characters  may. 
as  in  this  instance,  be  united  in  one  person 
or  corporation,  but  such  cases  are  exceptions, 
and  apparently  not  within  the  contemplatios 
of  the  legislature.  It  is,  in  the  second  place. 
noticeable  that  the  act  is  silent  respecting  the 
terms  and  conditions  upon  which  one  lmn^ 
iug  company  may  make  use  of  the  canai  or 
ditch  of  another ;  nor  is  the  proprietor  of  sucii 
a  ditdi  in  terms  required  to  supply  water 
upon  any  terms  to  a  rival  corporation.  It 
was  at  uie  consultation  suggested  that  it  ii 
within  the  power  of  a  court  of  equity  to  pre- 
scribe the  conditions  upon  which  one  irri- 
gating company  may  connect  witli  the  ditdh 
of  another ;  but  tliat  assertion  rests,  to  say  the 
least,  upon  doubtful  grounds.  Couching 
irrigating  companies,  as  quasi  public  cor- 
porations, to  be  subject  to  the  strict  obliga 
tions  of  common  carriers,  it  does  not  follow 
that  they  may  by  the  courts  be  compelled  to 
enter  into  particular  agreements,  or  assume 
particular  relations,  however]  ust  and  equita- 
ble, towards  each  other.  That  subject  iias 
recently  engaged  the  attention  of  the  Supreme 
C!ourt  of  the  United  States,  by  which  the 
power  to  prescribe  terms  for  the  IntercIiaDge 
of  business  by  connecting  carriers  is  declared 
to  be  legislative  rsther  than  Judicial  in  char- 
acter, notwithstanding  the  provisions  of  tLe 
interstate  commerce  act  Atehieon^  T,  dS, 
F.  R  Co.  V.  Denter  d  N.  0.  B.  Co.  110  U. 
S.  667,  28  L.  ed.  291 ;  Puttman's  JPdiaee  Cat 
Co.  V.  Mieeouri  P^.  B.  Co.  115  17.  8.  587. 
29  L.  ed.  499 ;  iSepfvwi  Ouet,  117  U.  8.  1.  29 
L.  ed.  791 ;  Little  Bock  d  M.  BGo.  v.  5(. 
LouU,  L  M.  d  8,  B,  Co.  41  Fed.  Rep.  5», 
2  Inters.  Com.  Rep.  768.  See  also  Beach, 
Priv.  Corp.  889 ;  Kenttteky  d  L  Brtdffe  Ce, 
V.  LouieviUe  d  JV.  R  Co.  87  Fed.  Rep.  567, 
2  L.  R  A.  289,  2  Inters.  Com.  Rep.  351: 
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The  precise  limits  within  which  courts  of 
equity  will  interfere  in  such  cues  in  order 
to  regulate  or  enforce  the  reciprocal  obliga- 
tiona  of  corporations  is  a  question  foreign  to 
tbe  present  controversy,  althoiif^h  the  author- 
ities cited  serve  to  illustrate  the  difficulties 
Attending  the  interpretation  placed  upon  the 
statute  by  counsel  for  plaintiff,  we  are, 
after  a  careful  anaWsis  of  the  language  of 
tlie  exception,  unable  to  say  that  it  contem- 
plates the  connecting  of  different  canals,  or 
tliat  it  imposes  upon  one  irrijirating  company 
any  duty  to  supply  water  for  use  by  the  pat- 
rons of  another.  What  the  statute  implies 
is  that  no  tract  of  land  shall,  without  the 
eonsent  of  the  owner,  be  burdened  with  two 
or  more  ditches  for  the  watering  of  the  same 
teiritory.    Th«  question  is  not^whether  the 


flrst  ditch  may  be  so  enlarged  or  extended  as 
to  answer  the  purpose  for  which  the  second 
is  desiffned,  but  whether  it  may  as  con- 
structed be  made  to  supply  the  lands  within 
reach  of  both.  That  the  purpose  of  the  de- 
fendant is  to  water  lands  wnich  cannot  be  ac- 
commodated by  the  plaintiff,  but  which,  in 
the  language  of  the  districK  court,  "  He  below 
and  beyond  its  ditch*  as  now  constructed,  is 
clearly  established  by  the  proofs,  and  ap- 
parent from  an  inspection  of  the  foregoing 
map.  Nor  can  the  fact  that  the  plaintiff  con- 
cedes the  defendant's  right  to  connect  with 
its  ditch,  and  offers  to  supply  the  latter  with 
water  on  terms  confessedly  reasonable,  be  re- 
garded as  material,  since,  as  we  have  seen, 
the  law  imposes  upon  the  plaintiff  no  such 
duty.  It  follows  without  further  elaboration 
that  tht  decree  qf  the  DietriU  Oourt  it  rights 
and  must  be  qfflrmed. 
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I..  Fraud  la  tlie  pareliase  of  ffoods  to 
^rslTtedby  the  seller^S  entering  Into  a  oompro- 
mlse  agreement  with  tlie  parohaser  by  wbioh  the 
latter  returns  a  portion  of  tbe  iroods  and  agrees 
to  paj  for  the  balanoe  on  terms  satlsf aotory  to 
thesflUer. 

8.  Seltar*  of  g^oods  to  one  wlio  pur- 
crhaBod  witb  latent  to  doftmnd,  who  have 
been  indnoed  to  leave  a  portion  in  possession  of 
the  buyer  nnder  a  compromise  Sffreement  en- 
tered into  bj  tlie  latter  with  the  intent  to  de- 
fraud,  may  lesoind  the  agreement  and  retake 
the  goods. 

8.  A  tender  bMk  of  what  be  obtained 
by  the  eompromlae  Is  not  necessary 
to  Justify  its  reiolsBlon,  where  one  from  whom 
goodM  were  fraudulently  purchased  resrained  a 
portion  of  them  under  a  compromise  agreement 
which  left  the  remainder  in  the  buyer*8  posses- 
sion, bat  whioh  was  entered  into  1^  the  buyer 
wUh  Intent  to  defraud  the  seller  of  the  property. 

€•  Brldenee  of  a  conTersation  which  oc- 
onrred  in  defendant's  absence  Is  not  rendered  ad- 
misdble  agalnBt  him  by  the  fact  that  it  would 
tend  to  contradict  statements  made  by  de- 
fendant's counsel  in  his  opening  statement  to  tbe 
luxy. 

(lfajSB,1MIU 

ERROR  to  the  Circuit  Court  for  Kalamazoo 
County  to  review  a  Judgment  in  favor  of 
plaintifEs  in  an  action  brought  to  recover  pos- 
session of  certain  cloaks  which  were  alleeea  to 
have  been  procoied  from  plaintiffs  by  naud. 
SnertuL 

Statement  by  Chrant*  J.: 

A  firm  by  the  name  of  Livingston  A  Block 
was  engaged  in  the  dry  goods  and  retail  cloak 
buiiness  In  the  dty  oi  Kalamazoo.    In  the 

Noxa— In  oonneotkm  with  the  above  esse,  see 
SisBon  V.  Hm  (B.  L)  SI  L.  B.  A.  SM.  and  fiota. 
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summer  of  1898  plaintiffs  sold  to  this  firm 
cloaks  of  the  value  of  $2,728.50  shipping  the 
same  in  July  or  August.  About  August  29 
the  plaintiffs  learned  that  Livingston  ft 
Block  had  purchased  a  much  larger  amount 
of  goods  than  formerly,  and  that  they  had 
been  shipping  goods  away.  Munzer  there- 
upon went  to  Kalamazoo,  interviewed  LIt- 
ingston  &  Block,  at  first  tried  to  obtain  pay- 
ment, althoueh  the  purchase  price  was  not 
due  until  January  following,  by  informing 
Livingston  ft  Block  that  they  were  in  need 
of  money  and  offering  a  laree  discount  for 
cash  payment  and  failing  Tn  this  charged 
them  with  shipping  away  goods,  and  de- 
manded a  return  or  at  least  a  part  of  the 
floods  which  plaintiff  had  sold  to  them.  Liv- 
ngston  ft  Block  admitted  to  Munzer  that 
they  had  shipped  awav  goods,  but  none  pur- 
chased of  the  plaintiffs,  and  there  is  no  evi- 
dence that  at  that  time  they  had  done  so. 
Livingston  ft  Block  refused  to  surrender  any 
of  the  goods,  and  Munzer  returned  to  Chi- 
cago, leaving  the  matter  in  charge  of  plain- 
tiff's attorneys,  Osbom  and  Mills.  Mr.  Mills 
shortly  thereafter  interviewed  Livingston  ft. 
Block,  and  testified  that  he  Informed  them  of 
plaintiff's  claim,  that  they  had  purchased 
more  goods  than  usual  and  had  shipped  goods 
away,  and  that  Mr.  Block  denied  having 
shipped  away  anv  goods.  At  the  second  in< 
terview  Mr.  Mills  informed  Livingston  ft 
Block  that  he  was  instructed  to  replevin  the 
goods,  and  should  do  so  at  once  unless  a  com- 
promise was  effected,  whereupon  a  proposi- 
tion was  made  which  was  submitted  to 
plaintiffs  by  their  attorneys,  assented  to  by 
them,  and,  on  September  3,  1898,  incor- 
porated into  the  following  contract: 

"Whereas,  R.  Munzer  ft  Company,  of 
Chicago,  Illinois,  has  heretofore  sold  and 
dipped  to  Livingston  ft  Block,  of  Kalama- 
zoo, Michigan,  two  bills  of  cloaks,  one 
amounting  to  $71  and  one  to  $2,657.60,  sa^d 
bills  being  dated  December  1,  1898,  due  in 
thirty  days  with  7  per  cent  discount  if  paid 
In  ten  days  and  six  per  cent  discount  If  paid 
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lu  thirty  days ;  and  whereas  a  misunderstand- 
ing has  arisen  between  the  parties  in  regard 
to  said  bills  of  cloaks;  and  whereas,  it  is 
desired  by  all  parties  to  settle  said  di£F»ences 
amicably:  Now,  therefore,  It  is  hereby 
agreed  between  the  parties  that  said  Liv- 
Ingston  &  Block  shall  return  to  said  R. 
Munzer  &  Go.  $1,600  worth  of  said  cloaks, 
and  that  the  same  shall  be  received  by  R. 
Munzer  &  Co.  in  payment  of  said  bills  to 
that  amount,  and  that  said  Livineston  & 
Block  shall  keep  the  balance  of  said  cloaks 
and  shall  pay  for  the  same  upon  the  terms  of 
the  original  sale ;  that  is  to  say.  they  shall 
pay  for  the  same  on  January  1,  1894,  and  by 
•o  doing  said  Livingston  &  Block  have  a 
discount  of  6  per  cent,  and  if  said  Livingston 
&  Block  so  desire  they  may  pay  for  said 
cloaks  on  December  10,  1808,  less  a  discount 
of  7  per  cent.  The  cloaks  that  are  to  be  re- 
shipped  to  R.  Munzer  &  Co.  are  to  be 
shipped  this  day,  and  in  consideration  of  the 
foregoing  said  R.  Munzer  &  Co.  are  not  to 
bother  said  Livingston  &  Block  in  the  pos- 
session of  the  cloaks  retained  by  them,  or  to 
bring  suit  for  the  recovery  thereof,  until  the 
bill  for  the  same  becomes  due,  as  herein 
agreed.  ^ 

Livingston  &  Block  reshipped  the  goods 
according  to  this  contract.  On  September 
18,  Livincrston  A  Block  executed  a  chattel 
mortgage  on  the  entire  stock  to  the  defendant 
Stern  as  trustee,  to  secure  certain  alleged 
creditors,  most  of  whom  were  relatives  of 
either  Livingston  or  Block.  Between  that 
date  and  thp.  close  of  the  month  fifteen  re- 
plevin suits  were  brought  against  Stem  by 
the  creditors  of  Livingston  &  Block  to  recover 
goods  claimed  to  have  been  purchased  fraud- 
ulently. Plaintiffs  also  brought  this  suit 
of  replevin  and  recovered  $840  worth  of  their 
goods  out  of  $1,128.60.  Verdict  and  Judg- 
ment were  for  the  plaintiffs. 

Meurs.  Howard  A  Boos  and  Bovde- 
man  A  Adaiiis»  for  plaintiff  in  error: 

When  no  questions  are  asked,  no  false  pre- 
tenses, no  artifice  resorted  to,  silence  is  not 
fraud. 

Cobbey,  Replevin,  §  268;  Nanitich  Union  K 
Ins.  Soc.  V.  Oirfan,  124  Ind.  217;  StroMdffe 
Liihographing  Go.  v.  BandaU,  78  Mich.  195; 
King  v.  Williams,  71  Iowa.  74;  Morgan  v. 
Joy,  121  Mo.  677;  Bam  v.  Hamilton,  20  Qa. 
40;  SotoleY.  Ebldridge,  17  Ind.  286;  Adams  y. 
Sage,  28  K.  Y.  108;  Home  Ins.  Co.  cfNeuf  York 
V.  Howard,  111  Ind.  644;  Gates  y.  BaUs,  78 
Ind.  285. 

A  party  cannot  affirm  and  avoid  a  contract 
at  the  same  time.  If  it  is  void  for  fraud,  then 
it  must  be  wholly  void,  and  before  plalntifls 
can  take  the  position  that  it  is  void  they  must 
deliver  or  tender  back  what  they  have  re- 
ceived under  it  and  place  the  other  parties  in 
the  same  position  as  they  were  before. 

Town  V.  Waldo,  62  Vt.  118;  Hart  v.  Oould, 
62  Mich.  268:  Crippen  v.  Hope,  88  Mich.  844; 
Pangbom  v.  Continental  Ins.  Co.  67  Mich.  688; 
Borne  Ins.  Go.  of  New  TorkY.  Howard,  and 
Cacfs  V.  Bafes,  svpra;  Merrill  v.  Wilson,  66 
Mich.  243;  Wilbur  v.  Flood,  16  Mich.  40,  98 
Am.  Dec.  208;  Dunks  v.  Fuller,  82  Mich.  242; 
WylU  V.  QamJOe,  95  Mich.  564. 
29  L.  R  A. 


Mat. 
.fordfr 


Messrs.  Osbom,  Hills  S&  \ 
fendants  in  error: 

The  plaintiffs  were  not  required  toteodn 
back  to  the  defendant  or  Livingston  &  Blocc 
the  goods  they  had  received  from  Liringsids 
&  Block  before  commencing  this  suit. 

Stevens  v.  Austin,  1  Met.  557;  Btaru  ?. 
Pettis,  47  Barb.  276;  Frost  v.  Lowry,  15  Ohio, 
200. 

Impossible  and  unreasonable  things  whid 
do  not  tend  to  the  accomplishment  of  eqaitj 
in  the  particular  transaction  are  not  required. 
and  when  it  appears  that  the  -value  of  tk 
goods  replevined  does  not  exceed  the  coods  to 
which  the  plaintiffs  are  entitled,  no  tender  bick 
before  suit  is  essentiaL 

Sloane  v.  S/Uffer,  156  Pa.  59;  a^feidi. 
Ghiffer,  Id.  66. 

In  cases  in  which  the  Judgment  sought  will 
substantially  restore  the  party  to  the  sitnstioD 
he  was  in  when  the  agreement  was  made,  no 
tender  back  before  suit  is  required. 

Springfield  Fire  A  Marine  Iru.  Co.y.  BvU,  51 
Ohio  6t  270,  25  L.  R.  A.  37;  1  Bigelow,  Fr. 
426;  Smith  v.  Salomon,  7  Daly,  216;  Peane  t. 
Pettis,  supra. 

Exceptional  circumstances  excuse  ateoder 
back  upon  rescission. 

Smith  Y.  Holyoke,  112  Mass.  517;  Cbw^T. 
London  db  N.  W.  B.  Go.  luB..l  Exch.  26. 
Smith  V.  Salomon, supra;  Montgomery  Y.Pick- 
ering, 116  Mass.  287. 

<H*Mit»  •/.,  delivered  the  opinion  of  tbi 

court: 

1.  The  defendant  requested  the  ooait  to 
direct  a  verdict  for  the  defendant,  for  tlK 
reason  that  under  the  evidence  the  plsintiib 
were  fully  advised  of  the  circumstanoes  asd 
conditions  surrounding  the  case,  and  entered 
into  the  compromise  agreement  with  full 
knowledge  of  the  facts.  The  court  instructed 
the  jury  that  the  plaintiffs  by  this  agreenu^at 
waived  every  right  to  bring  auit  in  repleria 
because  of  any  claim  on  their  part  that  the 
goods  were  fraudulently  purchased,  and  tbii 
they  could  not  repudiate  the  agreement  un- 
less they  had  shown  that  the  plaintiffs  or 
their  agents  were  misled  into  making  socb 
agreement  by  reason  of  some  fraud  practiced 
by  Livingston  &  Block ;  and  that  they  mo^ 
show  that  some  active  fraud  was  perpetrated 
to  induce  them  to  enter  into  said  agreemeot. 

We  think  the  instruction  was  correct.  If 
the  lury  believed  the  evidence  on  the  pait 
of  the  plaintiffs,  which  of  course  thev  did. 
they  were  justified  in  reaching  the  oonclusioo 
that  this  compromise  agreement  was  not  en- 
tered into  in  good  faith  by  Livingston  « 
Block;  that  they  were  then  hopelessly  In- 
solvent ;  that  they  had  purchased  at  a  time 
when  business  was  depressed,  nearly  tft 
times  the  usual  amount  of  their  purchases; 
that  they  did  this  without  intending  to  par 
for  them ;  that  they  themselves,  without  ibj 
knowledge  of  their  clerks,  secretly  packed 
and  shipped  a  large  amount  of  goods  » 
fictitious  consignees,  and  that  they  sold  goods 
at  cost  less  a  discount  of  from  lO  to  18  pe' 
cent,  and  that  some  were  shipped  in  the  orig- 
inal packages.  There  was  other  evidence  upon 
this  point  which  it  is  unnecessary  to  sUte. 
These  things  were  done  within  a  few  daji 


iao5. 


Dill  Rafiini  y.  taynie. 


861 


after  the  leoel  pt  of  the  goods.  Plaintiif s  bad 
the  right  to  assume  that  this  agreement  was 
made  with  a  view  to  tiie  continuance  of  their 
business,  whereas  the  eTidenoe  on  plaintiff's 
part  tends  strongly  to  show  that  they  had  no 
euch  intention.  There  was  evidence  to  sustain 
the  finding,  not  only  that  they  purchased 
these  goods  and  others  with  intent  to  defraud, 
but  alio  that  they  entered  into  this  agreement 
with  intent  to  retain  the  goods  mentioned 
tlierein  for  the  like  purpose.  In  such  case 
the  plaintiffs  were  justified  in  rescinding  the 
contract  and  re -taking  the  ffoods. 

2.  It  was  not  necessary  for  the  plaintiffs 
to  offer  to  return  the  goods  obtained  by  the 
agreement  before  brin'ging  replevin  for  the 
remainder.  Such  action  would  be  an  idle 
ceremony  not  required  by  the  law.  Neither 
docs  the  law  require  a  party  to  tender  back 
or  surrender  that  to  which  he  is  entitled. 
Defendants  had  paid  nothing.  Their  pur- 
chase was  fraudulent.  Both  the  original 
purchase  and  the  compromise  agreement  were 
tainted  with  fraud.  By  retaking  the  re- 
mainder of  the  goods  the  plaintiffs  placed 
themselves  in  the  situation  in  which  they 
were  before  the  perpetration  of  the  fraud, 
and  this  was  their  clear  legal  right. 

The  general  rule  requiring  the  surrender, 
or  offer  to  surrender,  what  has  been  received, 
upon  the  rescission  of  a  contract  voidable 
for  fraud,  is  not  one  of  universal  application, 
and  has  many  exceptions.  It  does  not  re- 
quire unreasonable  or  impossible  Uiings  to 
be  done.  8loane  v.  Shiffer,  156  Pa.  6»-65 ; 
SprtngflM  Fire  db  Marine  Iru.  Co.  v.  Hull, 
CI  Ohio  St.  870,  25  L.  R.  A.  87 ;  Tearu  v. 
Pettie,  47  Barb.  276;  amiih  v.  Salom<m,  7 
Daly,  S16;  Mantgamerp  ▼.  Pickering^  116 
Mass.  327. 

The  rale  has  no  application  to  the  present 
case. 

8.  The  only  remaining  question  arises 
upon  the  admissibility  of  evidence.    Mr. 


Mills  was  permitted  to  testify  to  a  conversa- 
tion between  himself,  Mr.  Munzer,  and  one 
Einstein,  who  represented  a  New  York  firm 
who  had  sold  goods  to  Livingston  &  Bloek. 
Livingston  &  Block  were  not  present,  and, 
among  other  things,  Mr.  Mills  testified  to  a 
statement  made  by  Einstein  of  a  conversation 
he  had  with  a  gentleman,  whose  name  was 
not  given,  upon  a  street- car  in  New  York, 
that  he  had  sold  Livingston  &  Block  a  large 
bill  of  goods,  and  that  Mr.  Einstein  further 
said  that  he  ascertained  that  they  had  pur- 
chased several  thousand  dollars  more  than 
they  had  gotten  of  him.  It  is  attempted  to 
support  its  admission  upon  the  opening  state- 
ment to  the  jury  of  counsel  for  defendant  that 
they  would  show  that  Mr.  Munzer  was  the 
sole  cause  of  all  the  difficulty  in  which 
Livingston  ft  Block  were  involved,  and  that 
he  had  written  to  various  creditors  for  the 
express  purpose  of  breaking  up  their  busi- 
ness. It  was  furthermore  insisted  that  this 
conversation  was  substantially  told  to  Liv- 
ingston &  Block  by  Mr.  Mills.  The  admis- 
sion of  the  testimony  cannot  be  Justified 
under  any  rule  of  evidence.  The  opening 
statement  of  counsel  did  not  make  it  com- 
petent. It  was  hearsay.  Testimony  is  not 
admissible  to  rebut  a  statement  made  by 
counsel  which  there  is  no  evidence  to  sustain. 
We  do  not  find  that  the  most  damaging  state- 
ments in  this  conversation  were  repeated  to 
Livingston  &  Block  by  Mr.  Mills.  The 
record  states  that  the  defendant  introduced 
evidence  tending  to  controvert  that  given  by 
the  plaintiffs.  We  do  not,  therefore,  feel  at 
liberty  to  hold  that  this  was  error  without 
prejudice. 

For  this  reason  judgment  muet  be  reeened, 
and  a  new  trial  ordered. 

Hooker, «/.,  did  not  sit. 
The  other  Justices  oonconed. 
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Town  of  DELL  RAPIDS,  AppU, 

e. 

Margaret  IRVmG,  BeepL 

(. 8.  Dak. ) 

^1.  The  proTliioiis  of  Beetlon  1808, 
Conip.  Laws,  imposing  upon  township  super- 
▼isoTs  the  duty  of  anesslnff  the  damages  sustained 
by  the  owner  of  land  by  reason  of  the  Jaying  out, 
alterii]flr«  or  dlsoontinuing  of  any  road,— the  right 
to  an  appeal  and  a  Jury  trial  belzig  given  to  the 
party  who  feels  aggrieved  by  any  such  determin- 
ation or  award  of  damages  made  by  suoh  super- 
vIsoTS  (Oomp.  Laws,  1 18S4),— are  not  in  confliot 
with  the  provistoDS  of  seotion  IS.  arttole  S.  of  the 
state  OoDstitatloo,  which  reads  as  foUows:  **Pil- 

*Headnote8  by  Cobsoh,  P.  J. 

Nora.— In  oonnectlon  with  the  above  ease  on  the 
question  as  to  the  nature  of  a  town  as  a  municipal 
corporation,  see  also  Floyd  v.  Perrin  (S.  a)  2  L.  K. 
A.  2«2,  and  BrowneU  v.  Greenwich  (N.  T.)  4  L.  R. 
A.  686. 

SOL.  a  A. 


vate  property  shaD  not  be  taken  for  public  use, 
•  or  damaged,  without  Jnst  compensation  as  deter- 
mined by  a  Jury,  which  shall  he  paid  as  soon  as  tt 
can  be  asoertaloed  and  before  pooocssionis  taken.** 

8.  The  pnrpoee  of  tlie  prowiolons  of  the 
Gonstitiitioii  evidently  is  to  secore  to  a  party 
whose  property  is  taken  or  damaged  for  public 
use  the  right  to  a  jury  trial  upon  the  question 
of  damages,  and  that  right  is  secured  by  giving 
to  the  party  whose  land  is  so  taken  or  damaged 
the  right  to  an  appeal  to  a  coart  in  which  such  a 
jury  trial  may  be  had. 


8*  The  tevm  ''numlcipal  corporatioB,'* 

as  used  in  chapter  M,  Laws  1801,  does  not  include 
townships  organised  under  the  laws  of  this  state. 

4*  TIm  term  ''other  eorpfKrationa**  does 
not  include  townships  organised  under  the  laws 
of  this  state. 

6.  Chapter  94.  Laws  1891,  wae  de- 
slfl^ed  to  aflbet  ^  mwnieipal  **  and  ^ether 
corporations'*  referred  to  in  section  18,  article  IT, 
of  the  Ck>nstitution  only,  and  has  no  applioatton 
to  Quasi  corporations  organized  under  the  laws 
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of  tbta  state  for  polltksal  and  coyernmental  por- 


(AuffQit  a.  18M.) 

APPEAL  br  plaintiff  from  a  Jadgment  of 
the  Circuit  Court  for  Minnehaha  CounU 
allowing  damages  to  defendant  in  a  proceeo- 
Ing  to  lay  out  a  road  over  her  property.    Be- 

The  facts  are  stated  in  the  opinion. 

MeuTB.  Henry  Robertson  and  Palmer» 
Preston  A  Rofpde*  for  appellant: 

If  the  proTisions  of  chapter  112,  Laws  of 
1888,  were  repealed  by  chapter  94  of  Laws  of 
1891,  then  the  circuit  court  was  without  juris- 
diction, and  could  only  dismiss  the  appeiJ,  but 
could  not  render  a  ludgment. 

The  provisions  of  chapter  94,  Laws  of  1891, 
were  not  intended  to,  and  do  not,  apply  to  actions 
of  township  boards.  Nor  is  any  provision  of 
the  coDStitntion  in  the  wi^  of  township  super- 
visors proceeding  under  chapter  lid.  Laws  of 
1883. 

The  Judgment  is  against  law. 

Civil  townships  (quasi  corporations  only)  are 
not  embraced  within  anv  of  the  classes  enu- 
merated in  section  1  of  toe  Laws  of  1891. 

J/eMTS.  R.  W.  Hobart  and  Bailey  A 
Voorhees*  for  respondent: 

The  provisions  of  the  territorial  statute  in 
regard  to  the  awarding  of  damages  by  boards 
of  supervisors  is  in  conflict  with  the  provi- 
sions of  the  constitution,  and,  even  if  they  had 
been  constitutional,  thev  were  repealed  by  the 
enactment  of  chapter  94,  Laws  of  1891. 

Corson«  P.  «/.,  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  by  the  plaintifT  from  a 
Judgment  rendered  by  the  circuit  oourt  in 
favoir  of  the  defendant  upon  an  appeal  from 
an  order  of  the  board  of  town  supervisors  of 
the  town  of  Dell  Rapids,  laying  out  a  high- 
way over  the  land  of  the  defendant.  The  ap- 
peal from  the  order  to  the  circuit  court  seems 
to  have  been  taken  upon  the  ground  that  said 
board  refused  to  assess  any  damages  in  favor 
of  the  defendant,  and  in  her  notice  of  appeal 
she  claims  $800  damages. 

The  appellant  contends  that  the  Judgment 
of  the  circuit  court  is  erroneous,  in  £bat  it) 
reverses  and  sets  aside  the  proceedings  of  tlie 
board  of  supervisors  when,  under  the  theory 
of  the  case  adopted  by  the  court,  a  Judgment 
dismissing  the  appeal,  only,  should  have 
been  entered ;  but  as  both  parties  seem  to  de- 
al re  a  decision  upon  the  more  important  ques- 
tions presented,  namely,  whether  or  not  the 
provisions  of  the  compiled  laws  relating  to 
the  subject  of  assessing  damages  in  laying 
out  town  roads  are  in  conflict  with  the  state 
constitution,  or  have  been  repealed  by  chap- 
ter 94,  Laws  1891,  we  express  no  opinion  as 
to  the  form  of  the  Judgment. 

When  the  case  was  called  for  trial  in  the 
circuit  court  the  counsel  for  the  defendant 
objected  to  the  introduction  of  any  evidence, 
**  for  the  reason  that  the  statute  under  which 
the  proceedings  in  this  action  have  been  at- 
tempted to  be  had  is  in  violation  of  the  pro- 
visions of  the  constitution  of  the  state  of 
South  Dakota,  and  especially  in  violation  of 
the  provisions  of  the  bill  of  rights,  and  also 
t9L.RiL 


in  that  the  statute  has  been  mpeeled  bv  dnp- 
ter  94  of  the  Laws  of  South  Dakota  of  1881.' 
The  motion  was  granted,  and  the  court  di- 
rected a  verdict  for  the  defendant 

Two  questions  are  presented  by  the  reeori 
for  our  determination :  First.  Are  the  pro- 
visions of  the  compiled  laws  relating  to  tlie 
assessment  of  damages  in  proceedings  for  Ut- 
ing  out  town  roads  in  conflict  with  sectioa 
18,  article  6,  of  the  state  Constitution? 
Second .  Are  the  provisions  relating  to  the  as- 
sessment of  damacea  contained  in  the  con- 
piled  laws  repealed  by  the  proTisiona  of  chap- 
ter 94,  Laws  1891? 

Section  18,  article  6,  of  the  Constitutioi 
reads  as  follows:  ''Private  property  shall 
not  be  taken  for  public  use,  or  damaced, 
without  Just  compensation  as  determined  bj 
a  Jury,  which  shall  be  paid  as  soon  as  itcaa 
be  ascertained  and  before  possession  is  taken. 
No  benefit  which  may  accrue  to  the  owner  ai 
the  result  of  an  improvement  made  by  any 
private  corporation  shall  be  considered  in 
fixing  the  compensation  for  property  taken  or 
damaged.  The  fee  of  land  taken  for  railroad 
tracks  or  other  highways  shall  remain  in 
such  owners,  subject  to  the  use  for  which  it 
is  taken. "  It  is  contended  by  the  respondent, 
in  support  of  the  Judgment  of  the  circuit 
court,  tnat  by  the  terms  of  that  section  dim- 
ages  can  only  be  assessed  bv  a  jury,  and  thai 
the  provisions  of  section  1302,  Ck>mp.  Lawi, 
providing  for  assessing  damages,  is  in  con- 
flict  with  said  section  of  the  constitution. 
But  we  are  of  the  opinion  that  there  is  no 
conflict  between  the  provisions  of  the  com- 
piled laws  and  the  provision  of  the  oonstitn- 
tion.  The  object  of  the  constitutional  pro- 
vision evidently  is  to  secure  to  parties  whosa 
property  is  taken  for  public  use  the  right  to 
a  Jury  trial  upon  the  question  of  damages. 
This  we  think  is  secured  to  them  by  provid- 
ing for  an  appeal  to  the  proper  court  in 
which  a  Jary  trial  can  be  had.  Comp.  Laws. 
§  1824.  If  the  parties  agree  upon  the  amount 
of  damages  to  be  awarded,  or  the  party  it 
satisfied  with  the  amount  awarded  by  the 
town  supervisors,  there  would  be  no  neces- 
sity for  a  Jury  trial.  If,  however,  the  parties 
cannot  agree,  or  the  party  ia  dissatisfied  with 
the  award  made  by  the  supervisors,  he  can  by 
an  appeal  secure  a  trial  by  a  jury  upon  the 
question  of  damages.  This  right  of  an  ap- 
peal and  a  Jurv  trial  carries  into  effect 
the  constitutional  provision.  Hence  we  dis- 
cover no  conflict  between  the  provisions  dt 
the  statutes  and  the  constitution. 

We  cannot  agree  with  counsel  for  respond- 
ent that  the  damages  must  in  all  cases  be  as- 
sessed by  a  Jury,  and  that  no  highway  can 
be  laid  out  over  the  land  of  a  private  partj 
until  the  damages  are  assessed,  notwitnstaad- 
ing  the  party  may  be  satisfied  with  the 
amount  awarded  bv  the  town  boaid  of  supw- 
vlsors,  or  be  satisfied  with  the  amount  that 
the  board  may  be  willing  to  allow.  To  so 
hold  would  require  a  very  strict  oonslrurtioo 
of  the  constitutional  provision,  and  would 
not,  in  our  opinion,  cairy  out  the  evident  in- 
tention of  the  framers  of  that  instrument, 
which  seems  to  have  been  to  secure  to  the 
party  such  right  if  he  desired  to  avail  him- 
self of  it.     That  such  was  the  design  of  the 
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eonstitation  !•  qaite  eyident  from  the  subfle- 

Suent  section  upon  this  subject  under  tbe 
tie  of  <* Corporations.'*  Section  18,  article 
17,  reads  as  follows :  **  Municipal  and  other 
corporations  and  indiyiduals  invested  with 
the  prlTilege  of  takinn:  private  property  for 
public  use  shall  make  just  compensation 
for  property  taken,  injured  or  destroyed,  by 
the  construction  or  enlargement  of  their 
works,  highways,  or  improvements,  which 
compensation  shall  be  paid  or  secured  before 
Buch  taking,  injury,  or  destruction.  The 
legislature  is  hereby  prohibited  from  depriv- 
ing any  person  of  an  appeal  from  any  pre- 
liminary assessment  of  damages  against  any 
such  corporation  or  individuals  made  bv 
Tiewers  or  otherwise,  and  the  amount  of  such 
damages  in  all  cases  of  appeal  shall,  on  the 
demand  of  either  party,  be  determined  by  a 
jury  as  in  other  civil  cases.**  It  will  be  ob- 
served that  this  section  clearly  contemplates 
that  damaees  in  the  first  instance  may  be  as- 
sessed by  ^  viewers  or  otherwise, "  as  the  leg- 
islature is  "prohibited  from  depriving  any 
person  of  an  appeal  from  any  preliminary 
assessment  by  viewers  or  otherwise. "  A  con- 
stitution, like  a  statute,  is  to  be  read  as  one 
instrument,  and  all  its  provisions  may  be  con- 
sidered in  asoertaininp;  the  intention  of  its 
framers  as  to  any  provisions  it  contains. 

It  is  further  contended  by  the  respondent 
that,  assuming  the  provisions  of  the  compiled 
laws  relating  to  the  assessment  of  damages 
are  constitutional,  the  provisions  of  chapter 
94,  Laws  1891,  have  in  effect  repealed  the 
provisions  relating  to  damages,  and  that  all 
proceedings  to  assess  the  amount  of  damages 
must  be  bAd  under  the  provisions  of  the  lat- 
ter act.  But  we  are  unable  to  agree  with  tbe 
counsel  in  this  contention.  The  Act  of  1891 
seems  to  have  been  intended  to  carry  into  ef- 
fect the  provision  of  section  18,  article  17, 
heretofore  given.  The  first  section  of  the  Act 
of  1891,  chapter  94,  reads  as  follows:  '^In 
all  cases  when  municipal  or  other  corpora- 
tions, or  individuals.  Invested  with  the  priv- 
ilege of  taking  private  property  for  public 
use  or  damaging  the  same  m  making,  con- 
structing, or  repairing  any  work  or  improve- 
ment allowed  by  law,  shall  determine  to 
exercise  such  privilege,  it  shall  be  the  duty 
of  such  corporation  or  individual  to  file  a 
petition  in  the  circuit  court  of  the  county  in 
which  the  property  to  be  taken  or  damaged 
is  situated,  praying  that  the  just  compensa- 
tion to  be  made  for  such  property  mav  be 
ascertained  by  a  lury."  As  has  before  been 
stated,  this  section  of  the  constitution  is 
found  in  the  article  entitled  **  Corporations, " 
and,  as  will  be  observed,  it  only  applies  to 
**  municipal  or  other  corporations"  and  In- 
dividuals invested  with  the  privilege  of  tak- 
ing property  for  public  use.  Unless,  there- 
fore, towns  organized  under  the  laws  of  this 
state  are  included  within  the  terms  ''munici- 
pal or  other  corporations, "  tbe  Law  of  1891 
does  not  applv  to  them.  J'udge  Dillon,  in 
his  work  on  Municipal  Corporations,  defines 
a  municipal  corporation  as  follows:  ''The 
incorporation  by  the  authority  of  the  govern- 
ment of  the  inhabitants  of  a  particular  place 
or  district,  and  authorizing  them,  in  their 
corporate  capacity,  to  exercise  subordinate 
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specified  powers  of  legislation  snd  regulation 
with  respect  to  their  local  and  iuieroal  con- 
cerns. The  power  of  local  government  is  the 
distinguishing  feature  of  municipal  corpora- 
tions proper,  and  is  used  with  us  in  the  strict 
and  proper  sense  lust  mentioned."  Dill. 
Mun.  Corp.  ^  20.  in  the  American  &  Eng- 
lish Encyclopasdia  of  Law  a  municipal  cor* 
poration  proper  is  thus  defined  :  **  A  munici- 
pal corporation  proper  is  created  mainly  for 
the  interest,  advantage,  and  convenience  of 
the  locality  of  its  people.  The  primary  idea 
is  an  agency  to  regulate  and  administer  the 
internal  concerns  of  the  locality  in  matters- 
peculiar  to  the  place  incorporated  and  not 
common  to  the  state  or  people  at  large. 
Cities  and  incorporated  villages,  either  cre- 
ated by  special  charter  or  organized  under 
a  general  act,  are  the  principal  examples  of 
municipal  corporations  proper."  Qiuisi  cor- 
porations are  thus  definea :  ''Involuntary 
quasi  corporations,  such  as  counties,  towns, 
and  school  districts,  are  created  almost  ex- 
clusively with  a  view  to  the  policy  of  the 
state  at  large  for  the  purposes  of  political 
organization  and  civil  uimini  strati  on  in 
matters  of  finance,  of  education,  of  provision, 
for  the  poor,  of  military  organization,  of  the 
means  of  travel  and  transportation,  and  for 
the  general  administration  of  justice.  They 
are  not  bodies  corporate  and  politic  with  the 
general  power  of  corporations,  but  are  mere 
political  subdivisions  of  the  state,  having 
the  powers  expressly  granted  to  them,  and 
such  implied  powers  as  are  necessary  to 
enable  them  to  perform  their  duties,  and  no 
more.  They  are  denominated  in  the  books, 
and  known  to  the  law,  as  quasi  corporations 
rather  than  as  corporations  proper.  They 
possess  some  corporate  functions  and  attri- 
butes, but  are  primarilv  political  subdivi- 
sions— agencies  in  the  administration  of  civil 
government — and  their  corporate  functions 
are  granted  to  enable  them  more  readily  to 
perform  their  public  duties."  15  Am.  A 
Eng.  Encyclop.  Law,  pp.  954,  955.  From 
the  numerous  cases  cited  we  select  the  follow- 
ing in  which  the  subject  is  very  fully  dis- 
cussed :  Eamiltan  County  Oamr».  v.  Migh^, 
7  Ohio  St.  109 ;  Riddle  v.  Proprietors  of  Locke 
d  Canals,  7  Mass.  169,  5  Am.  Dec.  85 ;  Fourth 
School- Diet,  v.  Wood,  13  Mass.  198;  Beach  v. 
Ijcahy,  11  Kan.  23;  Mower  v.  Leicester,  9 
Mass.  247,  6  Am.  Dec.  63;  Eastman  v. 
Meredith,  36  N.  H.  284,  72  Am.  Dec.  302; 
Bailey  v.  Lawrence  County  (S.  Dak.)  59  N. 
W.  Rep.  219 :  Heller  v.  Stremmd,  52  Mo.  309 ; 
State  V.  LefflngtoeU,  54  Mo.  458. 

We  are  of  the  opinion  that  the  framers 
of  our  constitution  intended,  by  the  term 
"municipal  corporations,"  to  use  it  In  its 
restricted  sense,  as  applicable  only  to  in- 
corporated cities,  towns,  or  villages  in- 
vested with  the  power  of  local  legislation. 
This  is  quite  apparent  from  other  sections 
of  the  constitution.  Article  9,  entitled 
"County  and  Township  Organizations,"  re- 
quires the  legislature  to  provide  by  general 
law  for  organizing  the  counties  into  town- 
ships but  nowhere  in  that  article  are  town 
ships  designated  as  municipal  corporations. 
Article  10  is  entitled  "Municipal  Corpora 
tions."  and  requires  the  legislature  to  prcv 
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Tide  by  general  law  for  the  organization  and 
classification  of  municipal  corporations,  and 
provides  that  such  classes  shall  not  exceed 
four.  This  article  seems  to  be  limited  to 
municipal  corporations  proper.  In  article 
13  it  is  provided  that  **  neither  the  state  nor 
any  county,  township,  or  municipal  *ty  shall 
loan  or  give  its  credit."  etc.  It  will  be  ob- 
served that  the  term  **township''  Is  here  used 
in  connection  with  the  term  "municipality," 
thus  clearly  indicating  that,  in  the  minds 
of  the  framers  of  the  constitution,  ** munici- 
pality did  not  include  a  township.  The 
term  **  town"  seems  to  be  sometimes  used  in 
the  constitution  in  a  somewhat  different  sense, 
but,  when  so  used,  clearly  indicates  that  the 
town  referred  to  is  an  incorporated  town. 
Thus,  section  28,  article  6.  contains  the  fol- 
lowing clause :  ''The  legislature  shall  have 
power  to  provide  for  creating  such  police 
magistrates  for  cities  and  towns  as  may  be 
deemed  from  time  to  time  necessary,  who 
shall  have  jurisdiction  of  all  cases  arising 
under  the  orainances  of  such  cities  or  towns. " 
The  use  of  the  term  *^ ordinances"  clearly  in- 
dicates a  regularly  incorporated  town,  as 
townships  as  organized  under  the  laws  of 
this  state  are  not  authorized  to  adopt  ordi- 
nances. Section  778,  Com  p.  Laws,  provides 
that  **  whenever  any  incorporated  village  or 
town  which  is  laid  out  into  streets  is  Included 
within  the  limits  of  any  organized  town- 
ship, "  etc.  It  will  be  noticed  that  the  legis- 
lature here  makes  a  distinction  between  an 
incorporated  town  and  an  organized  town- 
ship, clearly  indicating  that  a  distinction  is 
made  by  the  legislature  between  an  incor- 
porated town  and  an  organized  township. 
At  an  early  day  the  territorial  legislature 
passed  a  law  providing  for  the  incorporation 
of  towns.  Comp.  Laws,  g§  1022-1188,  in- 
clusive. Bv  these  provisions  a  board  of 
trustees  with  power  to  enact  ordinances  was 
provided  for.  This  law  being  in  force  when 
the  constitution  was  adopted,  we  may  fairly 
presume  that  when  the  framers  of  the  con- 
stitution speak  of  towns,  ordinances,  etc., 
in  connection  with  the  term  **  incorporated 
towns,  cities,  and  villages,"  thev  have  ref- 
erence to  towns  incorporated  under  the  pro- 
visions of  this  law  which  are  municipalities, 
and  when  they  speak  of  organized  towns  or 
townships  they  refer  to  those  towns  which 
embrace  a  portion  of  the  state  organized  into 
townships  for   political  and  governmental 

Eurposes.  In  Bailey  v.  Lawrence  Oauntp  (S. 
»ak.)  69  N.  W.  Rep.  219,  the  distinction 
between  quasi  corporations  and  municipal 
corporations  was  fully  considered.  In  the 
case  of  Norton  v.  Peck,  3  Wis.  714,  in  con- 
struing a  similar  provision  in  the  constitu- 
tion of  that  state,  the  court  held  that,  al- 
though towns  were  bodies  corporate,  they 
were  not  included  in  the  term  '^  municipal 
corporations. "  This  decision  was  cited  with 
approval  by  the  same  court  in  Eaton  v. 
Manitowoc  County  Suprs.  44  Wis.  489.  In 
that  case  the  court  says:  ''Whether  towns 
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are  'municipal  corporations,*  in  a  strict 
legal  sense,  is  a  question  which  the  lamented 
Chief  Justice  Whiton,  in  Norton  v.  Adk.  3 
Wis.  714,  says  'is  not  of  easy  solution;'  hot, 
in  construing  the  meaning  of  this  designstioo 
in  the  statute  considered  in  that  case,  it  was 
held  that  'municipal  corporations,'  as  used 
in  the  constitution  of  this  state,  do  not  em- 
brace towns.  Towns  are  often  called,  in 
oonunon  parlance,  and  sometimes  ungaud* 
edly  in  statutes,  'municipal  corporatioDt,' 
in  connection  with  counties,  cities,  and  Til- 
lages ;  but,  when  so  called,  it  is  in  the  sense 
of  mere  corporations  or  quasi  corporations, 
or  of  corporations  sub  modo,  only,  and  not  in 
the  sense  of  municipalities  proper.  These 
words,  when  used  in  our  own  statutes,  mnit 
be  received  in  their  strict  and  constitutional 
sense,  unless  it  was  clearly  the  intention  of 
the  legislature,  in  a  given  statute,  that  tbej 
should  have  a  more  extended  signification. 
No  such  Intention  seems  to  be  apparent  in  the 
proviso  of  section  1,  chapter  112,  Laws  1867. 
in  the  use  of  the  words  ^counties  or  munici- 
pal corporations  ;*  and  this  language  aboold 
not  be  construed  to  embrace  towns  and 
school  districts,  but  rather  to  exclude  them." 
Van  Antwerp  v.  Dell  Rapids  Twp,  8  S.  Dak. 
805 ;  same  case  on  rehearing,  59  N.  W.  Rep. 
209.  It  will  also  be  observed  that  section  1  of 
chapter  94  of  the  Laws  of  1891,  while  it 
follows  quite  closely  the  language  of  the  fiist 
clause  of  section  18,  article  17,  of  the  Consti- 
tution, has  omitted  the  term  "highways.' 
This  omission  is  significant,  and  seems  to 
indicate  an  intention  on  the  part  of  the  legit- 
lature  to  exclude  township  highway  proceed- 
ings from  the  provisions  of  the  act.  It  will 
hardly  be  contended  that,  if  towns  are  not 
included  within  the  term  "municipal  cor- 
porations, "  they  are  included  within  the  teno 
"other  corporations,"  as  they  are  not  strictly 
corporations  in  any  sense  but  quasi  corp<Ki- 
tions.  There  being  nothing  in  the  provifiiooi 
of  the  Laws  of  1891  requiring  us  to  give  ao 
extended  or  enlarged  meaning  to  the  term 
"municipal  corporation,"  we  feel  at  liberty 
to  give  to  it  its  restricted  constniction,  and 
as  applicable  only  to  incorporated  towns, 
cities,  or  villages  invested  with  le^islatiTB 
powers  for  the  benefit  of  its  inhabitants. 
Giving  to  the  term  "  municipal  corporations' 
this  construction,  there  would  seem  to  be  no 
conflict  between  the  provisions  of  the  com- 
piled laws  relating  to  the  assessment  of  dam- 
ages and  the  Laws  of  1891.  The  court,  in 
holding  that  the  Laws  of  1891  repealed  tbe 
statutory  provisions  then  existing  upon  tiie 
subject  of  laying  out  township  highways  and 
assessing  damages  for  the  property  taken, 
was  in  error.  As  the  proceedings,  so  far  ai 
the  record  discloses,  seem  to  have  been  regu- 
lar, and  the  appeal  properly  taken,  the  evi- 
dence relating  to  damages  should  have  been 
admitted. 

T?ie  judgment  ef  the  court  below  is  tker^en 
r«9ersed,  and  a  new  trial  ordered. 
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8H0WIN0  the  Changes,  Promos,  and  Deyelopinent  of  the  Law  durlDg  the  First  Quarter 
of  the  Judicial  Year  Beginning  with  October  1, 1895,  Classified  as  FoUows: 

I.  PuBLio,  Offioial,  ahd  Statdtobt  Mattbbb. 

IL   COHTRACTUAL  ABB  COMHBBOIAL  RBLATIOBa. 
III.   GOBPGRATIOHB  AKD  ASSOCIATIONB. 

lY.  DoMBsno  Rblatiobb. 

V.  FiDUCIABIBB. 

VI.  ToBTS;    KseiJOEKGB;  Ihjuribs 
"VIL  Pbopbbty  Kiohts. 

Yin.  CiYiL  Remedies;  Rules  Aim  Pbimgiplbsl 
IX.  Criminal  Law  and  Practiob. 


I.  PUBLIO,  OfFIOLIL,  and  StATTTTORT  MA1TBB& 


The  eoDStftutional  right  to  aoquiie  and  pos- 
•eis  property  is  held  to  preclude  a  statute  im- 
poring  l&bility  on  a  person  for  acts  of  others 
OTer  whom  he  has  no  control,  and  this  is  ap- 
plied'to  the  Pennsylvania  statute  attempting  to 
make  a  mine  owner  liable  for  negligence  of  a 
certified  foreman  whom  the  statute  compels 
bim  to  employ  without  the  right  to  control 
liim.    (Pa.)  807. 

Constitutional  rights  of  persons  are  held  to 
be  infringed  by  a  statute  prohibiting  the  em- 
ployment of  females  in  factories  or  workshops 
more  than  eight  hours  per  day  or  forty-eight 
hours  per  week.    (HL)  79. 

The  statutory  attempts  to  restrict  contracts 
between  master  and  servant  are  increased  by  a 
Hissouri  statute  making  it  unlawful  to  impose, 
as  a  condition  of  employment,  that  employes 
should  not  belong  to  labor  unions.    (Mo.)  257. 

A  statute  allowing  attorneys*  fees  In  an  ac- 
tion for  waffes,  if  not  paid  within  three  days 
after  demand  In  writing,  is  condemned  as  an 
unconstitutional  denial  of  the  equal  protection 
of  the  laws  to  the  class  of  citizens  who  would 
be  defendants  in  such  cases.  (Ohio)  886. 
HeaUh. 

A  resolution  of  a  state  board  of  health  that 
BO  pigpen  shall  be  built  within  100  feet  of  any 
street  or  inhabited  house  is  held  unieasonable 
and  invalid.    (Vt.)  578. 

Destruction  of  beading  used  by  a  person 
who  had  scarlet  fever  is  held  to  be  within  the 
lawful  authority  of  sanitary  inspectors,  and  to 
give  the  owner  no  right  to  compensation. 
(Ga.)  808.  ^ 

Vaednatian. 

The  constitutionality  of  a  statute  requiring 
Taodnation  of  pupils  as  a  condition  of  atteno- 
anoe  on  public  schools  is  sustained  in  a  Con- 
necticut case.    (Conn.)  251. 

Ehninent  domain. 

Condemnation  of  land  for  irrigating  ditches 
is  held  to  be  for  a  public  purpose.    (Keb.)  858. 
Inientate  eommerce. 

The  validity  of  a  statute  requiring  fire 
screens  on  vessels  burning  wood  is  sustained 
against  the  objections  that  it  interferes  with  in- 
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terstate  commerce  and  imposes  an  unreason- 
able burden.    (Mich.)  468. 

See  also  lAeenaes;  TaxaHon,  iitfra, 
Lieemei. 

A  state  statute  requiring  a  license  to  sell  pat- 
ent rights  is  held  to  be  a  clear  inf  rinfl;ement  of 
the  rights  of  tiie  patentee  under  federal  law. 
(Ky.)  786. 

Requiring  a  license  fee  of  transient  mer- 
chants is  held  not  to  discriminate  against  non- 
residents, but  a  charge  of  |260  per  month,  or 
$25  per  day  for  shorter  periods,  is  held  to  be 
excessive,  amounting  to  a  tax  rather  than  an 
exercise  of  police  power.    (Iowa)  784. 

An  attempt  to  impose  a  municipal  license 
tax  on  the  right  to  operate  a  branch  railroad 
in  a  city,  where  such  road  was  part  of  an  in- 
terstate line,  is  held  to  be  a  tax  on  interstate 
commerce  as  much  as  if  the  main  line,  and  not 
the  branch,  was  in  question.    (Cal.)  827. 

An  ordinance  requiring  a  license  to  hawk 
and  peddle  is  sustained  in  case  of  one  selling 
and  delivering  chairs  from  house  to  house,  tX- 
though  the  chairs  had  been  imported  into  the 
state  and  the  title  remained  tn  the  nonresident 
owner  on  conditional  sales  by  the  peddler. 
(Ind.)  581. 

A  license  fee  Imposed  by  a  city  on  street  cars 
is  held  enforceable  by  penalty.    (Colo.)  606. 

Taaeati(m. 

A  school  is  denied  to  be  a  purely  public  char- 
ity, so  as  to  be  free  from  taxation,  where  tui- 
tion is  paid  for  all  pupils,  and  the  manager 
conducts  it  as  a  business  enterprise,  paying  one 
eighth  of  the  gross  receipts  from  tuition  for  the 
use  of  the  property,  although  the  corporation 
out  of  other  funds  pays  the  tuition  for  a  few 
pupils.    (Pa.)  600. 

Exemption  of  public  property  does  not  ex- 
tend to  private  property  leasea  for  a  public 
market.    (Minn.)  777. 

The  exemption  of  property  from  taxation  is 
held  to  be  beyond  the  power  of  a  town  in  the 
absence  of  constitutional  legislative  authority, 
but  an  omission  of  property  by  mistake  of  law 
is  held  not  to  defeat  tne  assessment.  (R.  L) 
526. 
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The  power  of  a  city  to  tax  the  franchise  of 
a  bridge  company  whose  bridge  spans  a  river 
between  states  is  sustained,  although  the  com- 
pany has  privileges  granted  it  by  the  adjoining 
state  and  by  congress;  and  such  a  tax  does  not 
interfere  with  interstate  commerce.    (Ky.)  78. 

Taxation  in  the  town  in  which  the  land  lies, 
of  land  under  water  of  a  dam,  is  sustained  ac- 
cording to  the  enhanced  value  for  furnishing 
power,  although  the  power  is  used  in  another 
town.    (N.  H.)  57. 

The  meaning  of  the  word  "railroad"  is  held 
to  extend  to  a  street  railroad,  as  used  in  a 
Florida  statute  providing  for  sales  of  railroad 
property  for  taxes.  The  question  is  regarded 
as  one  depending  entirely  on  the  text  and  gen- 
eral intent  of  the  statute.    (Fla.)  607. 

The  doctrine  that  debts  due  from  a  foreign 
corporation  cannot  be  deducted  from  the 
amount  of  ita  investments  to  be  taxed  is  lim- 
ited in  a  New  York  case  by  holding  that  the 
unpaid  part  of  the  purchase  money  for  prop- 
erty bouffht  in  the  state  is  to  be  deducted  in 
determining  the  sums  invested  there.  (N.  Y.) 
898. 

A  railroad  bridge  used  exclusively  for  rail- 
road purposes,  and  leased  forever  to  a  rail- 
road company,  subject  to  the  termination  of 
the  lease  for  default,  is  not  assessable  as  rail- 
road property  when  owned  by  a  bridge  com- 
pany.   (IlL)  69. 

Real  estate  of  a  partner  is  held  subject  to  the 
Hen  of  a  tax  on  the  personal  property  of  the 
partnership.    (Iowa)  278. 

Local  aueatmmUM, 

A  sale  of  a  railroad  freight-house  and  a  por- 
tion of  its  track  and  right  of  wav,  although  at 
the  terminus,  is  held  to  be  invalid  as  a  mode 
of  collecting  a  local  assessment    (Mich.)  195. 
Offient. 

The  certificate  of  eligibility  to  the  ofBce  of 
county  court  derk,  required  by  the  Kentucky 
constitution,  is  held  to  be  sufficient  when  ob- 
tained after  election  but  before  the  term  of  of- 
fice begins.    (Ey.)  708. 

The  contention  that  appointment  to  office  is 
a  function  essentially  executive  is  held  to  be 
contrary  to  the  positive  terms  of  the  Indiana 
constitution  giving  the  legislative  assembly 
control  of  the  appointment  of  some  officers; 
and  the  Joining  of  state  auditor,  secretary  of 
state,  treasurer,  and  attorney-general  with  the 
governor  as  a  board  to  choose  prison  directors, 
u  held  valid  under  a  provision  making  the 
executive  department  include  the  administra- 
tive.   (Ind.)  118. 

EUcUofiB, 

The  constitutionality  of  a  statute  requiring 
official  ballots  is  sustained  in  Massachusetts, 
although  it  makes  such  ballots  compulsory  in 
city  elections,  but  optional  in  town  elections. 
Otass.)  668. 

The  Michigan  ballot  law,  allowing  a  candi- 
date to  have  his  name  appear  on  the  official 
ballot  but  once,  although  he  may  be  nominat- 
ed on  different  party  tickets,  is  held  constitu- 
tional notwithstanding  the  fact  that  voters  of 
one  party,  unlike  those  of  another,  may  be 
compelled  to  mark  the  ballot  more  than  once 
in  order  to  vote  for  all  their  candidates,  and  be 
unable  to  have  all  their  candidates  on  their 
own  ticket.  (Mich.)  880. 
89  L.R.  A. 


A  blurred  spot  or  erasure  on  a  baDot,  iaao^ 
cently  made  with  intent  to  correct  a  mktake, 
is  held  not  to  defeat  the  vote,  but  it  is  otha- 
wise  with  a  blurred  spot  made  for  the  purpoN 
of  identifying  the  ballot    (Nev.)  781. 

Various  marks  to  distingidsh  ballots  are  om- 
sidered  in  a  Oalifomia  case,  which  also  boldi 
that  the  election  is  invalidated  by  the  vfokttoa 
of  the  statute  in  respect  to  the  tune  of  openiog 
the  polls  and  the  removal  of  the  ballol  box 
from  them.    (Cal.)  678. 

Lack  of  an  official  stamp  upon  ballots,  or  Itck 
of  an  initial  which  an  election  officer  shonld 
have  placed  upon  them,  is  held  not  to  defeat 
the  counting  of  such  ballots  after  they  ban 
been  cast  in  good  faith.    (Wash.)  670. 

OounHet. 
The  relation  of  counties  to  munldpalitSei 
therein  in  respect  to  the  use  of  county  fundi  is 
touched  upon  in  a  Florida  case,  which  hoMi 
that  a  statute  providing  that  one  half  the  fundi 
raised  by  county  taxes  for  highways  sod 
bridees  shall  be  turned  over  to  munidpal  tn- 
thoiities  for  city  streets  is  not  uDconstltutioDal 
as  diverting  the  funds  from  county  purpoeei 
(Fla.)  416. 

2iunicipaHU«9. 

The  right  to  contest  the  validity  of  snnexa- 
tion  to  a  city  is  denied  in  a  suit  for  injunctioa 
against  taxes,  on  the  ground  of  acquiesceooe, 
as  well  as  the  inability  to  raise  that  question  ii 
a  private  action.    (Wash.)  446L 

The  attempt  of  the  mayor  to  adioum  one  of 
the  branches  of  the  general  council  of  the  d^ 
when  they  cannot  agree  on  an  adlonmmeDt  ■ 
held  invalid.    (Ky.)  110. 

The  attempt  by  an  ordinance  to  limit  the 
price  of  gas  to  private  consumers  Is  held  in- 
valid in  the  absence  of  legislative  authority,— it 
least  where  this  was  not  imposed  as  a  ooodi- 
tion  of  consent  to  the  use  of  atreela.  (Ksn.) 
898. 

The  right  of  a  city  to  shut  off  water  from  a 
consumer  to  coerce  payment  of  an  old  claim 
is  denied  after  the  acceptance  of  rates  and  the 
furnishing  of  water  for  a  later  oeriodL  (Me.) 
876. 

The  invalidity  of  a  contract  between  a  d^ 
and  a  corporation  in  which  any  city  officer  b 
interested  is  held  not  to  defeat  the  liability  of 
the  city  for  gas  furnished  by  a  company  of 
which  the  mayor  was  president,  where  thli 
was  not  done  under  a  contract,  bat  the  com- 
pany was  compelled  by  law  to  furnish  it. 
(CaL)  468. 

The  constitutional  prohibition  against  dona- 
tions by  municipal  corporations  to  privMs 
corporations  is  applied  to  defeat  a  statute  m- 
ing  to  certain  charities  a  portion  of  the  mi 
received  from  licenses.    (111.)  798. 

The  right  of  a  municipality  to  make  iti 
bonds  payable  in  gold  coin  of  the  present  stand- 
ard of  weight  and  fineness  is  denied  under  i 
statute  providing  forpayment  in  gold  coin  or 
lawful  money  of  the  United  States.   (Cal.)51i 

HighwaffB, 
A  very  clear  statement  of  the  law  lespectiBf 
the  proper  use  of  streets  and  rights  of  aouttiag 
owners  is  found  in  an  Oregon  case,  which  de- 
nies that  an  approach  to  a  bridge  of  a  privais 
corporation  can  be  made,  to  the  damage  of  sa 
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abutting  owner,  without  compensation.  (Or.) 
88. 

Yacatinff  a  portion  of  a  city  tlioroa^hfare 
mcroes  railroad  tracks,  and  erecting  a  viaduct 
on  one  side  of  the  location  so  as  to  shut  off 
land  cornering  on  the  vacated  portion  from 
access,  so  far  as  to  destroy  its  former  availa- 
bility for  business  purposes,  are  held  to  give  the 
owner  a  right  to  damages.    (Dl.)  568. 

A  city  ordinance  exacting  rent  from  a  tele- 
graph company  for  the  use  of  the  streets  for 
poles  and  wires  is  held  invalid  where  the  stat- 
utes authorized  telegraph  lines  without  any 
provision  for  making  compensation  to  cities. 
(Miss.)  770. 

A  novel  statute  making  the  driver  of  live 
stock  over  a  highway  on  a  hillside  liable  for 
damage  to  the  banks  or  by  rolling  rocks  into 
the  highway  is  upheld  as  constitutional. 
(Utah)  Vt. 

A  constitutional  provision  against  poll  taxes 
is  held  in  Maryland  not  to  apply  to  com- 
pulsory work  in  repairing  highways,  with  a 
j)rivilege  of  commuting  or  furnishing  a  sub- 
stitute.   (Md.)  404. 

The  use  of  a  bicycle  on  a  sidewalk  along  a 


turnpike  is  held  to  be  subject  to  the  penalty  of 
the  Pennsylvania  act  against  riding  or  driving 
a  horse  or  other  animal  on  a  sidewalk',  when 
construed  with  the  Act  of  April  28,  1889,  ex- 
tending the  same  privileges  and  restrictions  to 
the  use  of  the  bicycle  as  are  prescribed  for  per- 
sons using  carriages  drawn  by  horses.  (Pa.) 
885. 

RaHway  crossings, 

A  street  railway  track  in  a  highway,  which 
is  laid  across  a  railroad  crossing,  is  held  to  be 
a  part  of  the  public  use  of  the  street  for  which 
the  railroad  company  cannot  claim  compensa- 
tion.   (HI.)  486. 

The  right  to  make  a  grade  crossing  at  the 
intersection  of  a  stieet  railway  and  s  steam 
railroad  is  sustained  under  a  special  statute, 
notwithstanding  general  statutes  to  a  different 
effect    (Conn.)  867. 

State  boundary. 

A  shallow  lake  having  no  current  at  ordi- 
nary stages  of  the  water,  but  connected  with 
the  Mississippi  river,  is  held  not  to 'be  a  part 
of  the  boundary  of  Iowa  so  as  to  be  excluded 
from  the  operation  of  the  state  against  the  use 
of  seines  in  the  waters  of  the  state.   (Iowa)  880. 
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The  fact  that  a  contract  made  by  letters  and 
telegrams  was  intended  to  be  put  into  a  formal 
writing  is  held  not  to  prevent  the  contract 
from  being  completed  without  such  writing. 
(N.Y.)481. 

A  city  is  held  liable  for  the  pavioff  of  a 
■tree!  when  assessments  prove  invalid,  al- 
though the  paving  was  done  under  a  contract 
wbicm  required  the  contractor  to  accept  the 
assessments  in  payment,  whether  they  were 
collectible  or  not.    (0. 0.  App.  8d  C.)  401. 

Validity  cf  eontracU. 

A  contract  for  the  purchase  of  property, 
made  by  a  ci^  through  an  officer  who  re- 
ceives a  commission  from  the  other  party,  is 
held  invalid  and  subject  to  repudiation  by  the 
dty  on  discovering  the  facts.  (G.  C.  App.  6th 
C.)188. 

See  also  supra,  I., Municipalities,  and  infra, 

hl 

A  stipulation  against  liability  for  negligence 
Ib  sustained  in  a  lease  by  a  railroad  company 
providing  that  the  lessor  shall  not  be  liable  for 
any  damages  caused  by  fire.  Such  an  agree- 
ment is  held  not  to  be  void  as  against  public 
policy.    (CaL)  751. 

A  similar  provision  in  such  a  lease  is  held  in 
another  case  to  be  ineffectual  as  against  an 
agent  of  the  lessee  whose  property  was  on  the 
premises,  where  he  was  a  stranger  to  the  lease. 
(Cal.)  755. 

Fsilure  to  obtain  a  license  is  held  not  to  pre- 
vent a  broker  from  recovering  commissions, 
where  the  ordinance  requiring  a  license  im- 
poses a  penalty  for  such  failure,  and  the  object 
of  it  is  simply  to  enforce  payment  of  a  tax. 
(S.  0.)815. 

A  contract  by  the  owners  of  mines,  furnaces, 
and  a  raflroad  therefrom,  to  give  all  their  traf- 
fic to  a  connecting  railroad  which  had  aided 
in  developing  the  business,  is  sustained  in  a 
»  LlR  A. 


Pennsylvania  case,  against  the  contention  thai 
it  was  in  violation  of  the  constitution  of  the 
state,  and  that  it  was  uUra  ifires,    (Pa.)  428. 

The  invalidity  of  an  agreement  for  a  divorce 
is  held  not  to  defeat  the  recovery  bv  the  wife 
of  the  consideration  of  a  contract  ror  release 
of  her  dower  rights,  which  she  has  performed, 
and  after  whidi  she  has  resumed  marital  re- 
lations with  her  husband,  although  the  agre^ 
ments  were  contemporaneous.    (Pa.)  1^. 

Negotiatie  paper. 

Corporate  bonds  secured  by  mortgage  pay- 
able to  bearer  are  held  to  be  negotiable  so  far 
as  to  sustain  an  action  by  the  holder  in  his 
own  name,  although  the  statute  as  to  nego- 
tiable paper  applies  m  terms  only  to  promissory 
notes.    (K.  I.)  108. 

Refusing  to  adopt  the  doctrine  of  other 
courts,  the  court  of  appeals  of  Kentucky  ad- 
heres to  the  doctrine  that  a  subsequent  promise 
without  consideration  will  not  prevent  the  re- 
lease of  the  indorser  for  lack  of  notice.  (Ky.) 
805. 

A  payee's  guaranty  of  attorneys'  fees  if  the 
note  has  to  be  collected  by  law  is  sustained  so 
as  to  bind  him  for  such  fees  in  case  of  the  dis- 
honor of  the  note  and  the  expenditure  of  the 
fees.    (Ga.)616. 

Writine  one's  name  on  the  back  of  a  note  to 
which  he  Is  not  a  party  is  held  in  Minnesota  to 
be  open  to  explanation  by  parol  evidence,  but, 
when  done  in  accordance  with  a  parol  contract 
of  guaranty,  to  be  sufficient  to  justify  writing 
a  guaranty  over  the  name,  and  tnus  satisfy  the 
statute  of  frauds.    (Minn. )  612. 

Bona  fide  holders  of  a  negotiable  note  sre 
held  unaffected  byusuiyin  the  note,  where  the 
statute  declares  XhsX  usurious  contracts  shall 
be  deemed  to  '*be  for  an  illegal  consideration." 
(Va.)  827. 

Taking  interest  in  advance  on.  a  negotiable 
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note  at  the  blithest  rate  allowed  ^y  the  oonsti- 

tatioD  is  held  DOt  to  constitateiuaiy,  although 

the  note  is  running  for  one  year.     (Ark.)  701. 

Banki. 

The  doctrine  that  a  bank  to  which  paper  is 
sent  by  another  bank,  with  which  it  is  deposited 
for  collection,  will  be  regarded  as  the  agent  of 
the  owner,  and  not  of  the  sending  bank,  is  ap- 
plied to  a  case  in  which  worthless  drafts  weie 
received  and  credited  as  proceeds  of  the  collec- 
tion before  knowledge  of  the  insolvency  of 
the  drawer  of  them.  This  was  held  to  leave 
the  depositor  stUl  liable  for  the  loss.  (DL)  794. 
Inmranee. 

Insurance  on  a  butcher  shop  and  contents, 
and  a  smoke-house  and  contents,  is  held  to 
cover  smoked  meats  in  a  storage  room  to  which 
they  are  taken  from  the  smoke-house  as  fast 
as  cured.    (Pa.)  55. 

Insurance  on  a  building  with  personal  prop- 
erty therein  is  held  not  to  be  forfeited  as  to 


personal  property  by  lack  of  title  to  the  real 
property,  which  defeats  the  insurance  as  to 


that.    (Tex.)  708. 


Carrien, 

A  ticket  bearing  a  prior  date  b  not  Invilid 
on  the  day  of  sale  because  it  states  that  it  li 
good  only  within  one  day  of  date  of  sale.  (lawi) 
178. 

The  relation  of  carrier  and  passenger  is  held 
not  to  exist  between  a  street  railway  company 
and  a  person  struck  by  the  sudden  switditaf 
of  a  street  car  which  he  had  signaled  and  wn 
waiting  for.    (Conn.)  297. 

Attutning  mortgage. 

Personal  liability  of  a  purchaser  of  land 
for  a  mortgage  upon  it  which  be  anumes  snd 
agrees  to  pay  is  sustained  in  a  Nebraska  caae, 
although  the  grantor  may  not  have  t)een  Uabb 
on  the  mortgage.  (Neb )  851. 
Hiftd. 

The  responsibility  of  a  hotel  keeper  to  a 
regular  boarder,  as  distinguished  from  a  traa- 
sieot  guest,  is  shown  in  a  decision  denving  lia- 
bility for  the  theft  by  a  night  clerk  of  mooef 


from  the  hotel  safe. 
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Forfeiture  of  the  charter  of  a  waterworks 
company  is  enforced  on  account  of  its  failure 
to  supply  to  a  city  pure,  wholesome,  deep- well 
water  in  accordance  with  the  requirements  of 
its  charter.    (Ala.)  743. 

The  duty  of  a  railroad  company  to  operate 
a  ferry  which  has  become  unpro6 table,  but 
which  constitutes  an  extension  of  its  road,  is 
held  to  be  enforceable  by  suit  in  court.  (Mass.) 
189. 

Officen  of  a  corporation  are  compelled  to 
account  for  salaries  voted  and  paid,  where  it 
was  done  largely  for  the  purpose  of  depriving 
the  stockholdera  of  the  results  of  litigation 
brought  by  them  if  successful,  although  it  was 
nommally  and  partly  to  pay  for  services  ren- 
dered.   (R.  I.)  100. 

Preferences  to  directors  of  a  corporation  are 
sustained  in  a  Missouri  case,  when  their  debts 
were  honestly  and  justly  due.  As  to  this  see 
note.  22  L.  R  A.  802.    (Mo.)  880. 

An  agreement  between  corporations  to  co- 
operate in  furnishing  water  to  a  city  is  sus- 
tained, although  they  appointed  an  officer  of 
each  as  trustee  to  carry  on  the  business.  (CaL) 
889. 

Bee  also  stfpra,  IL,  Validitig  cf  eorUracU. 

Promoten  of  a  corporation  ara  discussed  at 
much  length  in  a  case  which  denies  the  en- 
forcement of  a  mortgage  received  by  them  on 
the  propertv  of  a  corporation.    (Md.)  282. 

Fraud  or  promotera  in  inducing  a  person  to 
subscribe  to  a  corporation,  where  he  has  carried 
out  his  contract  and  united  with  others  in  form- 
ing the  corporation,  is  held  to  be  no  defense  to 
an  assessment  on  the  stock,  but  to  give  a  remedy 
only  against  the  wrongdoers.  (Mich.)  88. 
Procriea. 

A  by-law  restricting  proxies  to  stockholdera 
is  bela  invalid  where  a  statute  provides  gen- 
erally for  proxies.    (Cal.)  844. 
Defaeto. 

Failura  to  comply  with  tlie  statutory  re- 
89  L.  R.  A. 


quirement  expressly  made  a  condition  of  cor- 
porate existence  is  held  to  prevent  a  compsnj 
from  being  a  defaeto  corporation,  but  it  lea?ei 
it  the  privileges  as  well  as  liabilitiea  of  a  psrt- 
nership.    (Colo.)  148. 

Foreign  oompang. 

Contrary  to  many  other  authorities,  it  ii 
held  in  Arkansas  that  an  unauthoriaed  foraga 
insurance  company,  though  guilty  of  a  misde- 
meanor in  issuing  a  policy  and  subject  to  a 
penalty  therefor,  may  enforce  its  claim  for  s 
premium  due  under  the  contract.  (Ark.)  711 
'FMic  eorporatiofu, 

A  sute  university  ii  held  to  be  a  corpoia- 
tion  subject  to  quo  warranto,  and  an  invalid 
attempt  to  charge  a  library  fee  for  the  use  of 
the  library  by  students  is  defeated  by  such 
writ    (Kan )  878. 

The  claim  that  a  state  agricultural  societr 
was  a  public  corporation,  such  that  it  oonid 
not  be  held  liable  for  negligence  in  the  manage- 
ment of  a  horse  race  whereby  a  person  was  in- 
jured, is  denied,  although  it  was  required  to 
report  to  the  state  and  received  state  aid. 
(Minn.)  708. 

Building  and  loan  aeeociatione. 

The  powera  of  a  building  and  loan  aasoda* 
tion  under  Uie  Indiana  statutes  ara  held  to  in* 
dude  assessments  to  equalize  the  members  tt 
the  winding  up  of  the  association.    (Ind.)  177. 

A  forfeiture  of  the  stock  of  a  member  of  a 
building  and  loan  association  is  held  lawfal, 
althou^  it  leaves  a  mortgage  given  by  him  ia 
force  for  the  full  amount  of  principal  and  in- 
terest, without  deduction  of  any  paymeoti 
made  by  him  on  his  stock.    (Ala.)  IdO. 

But  the  claim  that  membership  in  a  build- 
ing and  loan  association  and  the  loan  to  a 
member  are  distinct  contracts,  and  that  the 
stock  of  a  member  and  payments  made  tbereoa 
may  be  forfeited  without  applying  any  pw* 
vious  payment  on  the  mortgage  when  that  a 
foreclosed,  is  denied  in  a  case  which  holds  tbst 
a  rigid  provision  of  the  eontract  aliowiog  for- 
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fetknre  of  stock  on  default  will  not  be  given 
thia  effect    (Keb.)  188. 

Monthly  paymeDts  of  shares  of  stock  in  a 
boilding  and  loan  association  are  held  in  a 
South  Carolina  case  to  be  applicable  to  a  mort- 
gage given  for  a  loan,  where  the  shares  were 
pledged  as  collateral  and  the  interest  and  dues 
ooDsolidated.    (8.  0.)  127. 

A  mortgage  siven  to  a  building  association, 
containing  a  stipulation  for  payment  of  assess- 
ments on  the  members,  Is  held  to  cover  assess- 
ments for  shortages  in  the  assets  after  the 
appointment  of  a  receiver.    (Ohio)  184. 

Labor  unum, 
_  A  statute  protecting  a  labor  union  in  the  ose 
of  its  labels  is  sustained  in  case  of  a  label  on 
eisara    (Mo.)  200. 

Church. 
The  constitutional  law  of  a  church  organisa- 
tion is  extensively  discussed  in  a  case  which 


involves  the  split  of  the  Evangelical  Auocia- 
tion.  It  is  held,  among  other  things,  that  the 
secession  of  the  majority  leaves  the  minority 
as  the  rightful  church,  but  that  less  than  a 
quorum  of  an  annual  conference  cannot  take 
any  action  which  will  be  binding  on  the  absent 
majority,  even  after  subsequent  ratification  by 
the  highest  tribunal  of  the  denomination. 
(Pa.)  476. 

Pairtnertfnp. 

The  assumption  of  individual  debts  by  a 
partnership  is  held  to  convert  them  into  firm 
debts,  which  may  share  equally  with  other 
firm  debts  in  case  of  dissolution.    (Mo.)  681. 

An  agreement  by  one  member  of  a  law  firm 
in  a  private  transaction  to  collect  a  chose  in 
action  without  charge  is  held  not  binding  on 
his  partner  so  as  to  make  the  property  of  the 
latter  liable  to  attachment  for  the  failure  of 
the  other  to  pay  over  the  money  collected. 
(Gku)496. 


lY.  Don  Banc  RKLATioiia 


A  divorced  wife  is  denied  the  right  to  re- 
cover from  her  former  husband  for  necessaries 
furnished  their  children  in  her  custody  under 
the  divorce  decree,  which  made  no  order  for 
their  maintenance.    (Or.)  678. 


The  right  of  action  for  alienation  of  a  hus- 
band's anections  and  depriving  the  wife  of  his 
society  is  sustained  in  Iowa.     (Iowa)  160. 


y.  FmuoiABm. 

Compound  interest  is  charged  upon  an  ezeo- 1  used,  in  a  case  which  extensively  reviewi  tha 
utor  for  money  of  the  estate  which  he  had  I  question.    (Mont)  688. 


VL  TottTB;  NiBOLiGBnoB:  Injubibb. 


Fraud. 

The  rule  that  a  misrepresentation  honestly 
made  with  reason  to  believe  it  itrue  will  not 
create  a  liability  for  fraud  is  applied  to  a 
case  in  which  the  president  of  the  corporation 
omits  from  a  statement  of  its  assets  and  liabili- 
Wen  any  mention  of  a  claim  then  in  litigation, 
which  he  did  not  believe  to  be  valid.  (N. 
Y.)860. 

Libel. 

Falsely  publishing  that  a  person  would  be 
an  anarchist  if  he  thought  it  would  pay  is  held 
to  be  libelous.    (Md.)59. 

A  pleading  is  held  libelous  when  defamatory 
allegations  therein  are  wholly  irrelevant,  gratu- 
itous, and  immaterial.    (Minn.)  168. 
WronoB  to  or  by  passengen. 

An  accidental  blow  by  a  railroad  emplov6, 
received  by  a  passenger  but  which  was  aimea  in 
play  at  another  employ^,  is  held  not  to  make 
the  railroad  company  liable,  as  it  was  not  with- 
in the  line  of  employment.    (Ala.)  729. 

Theft  by  a  sleeping-car  employ^  of  the  prop- 
erty of  a  passenger  in  a  sleepine  car,  including 
fuch  money  as  she  had  a  right  to  carry.  S 
held  to  make  the  sleeping-car  company  liable. 
(Ga.)  498. 

The  liability  of  a  carrier  for  illegal  arrest  of 
a  passenger,  which  a  conductor  causes  to  be 
made,  is  sustained  where  the  arrest  was  made 
without  a  warrant  while  the  passenger  was 
quietly  seated  in  a  car.  (Kan.)  466. 
29L.aA. 


Profanity  of  a  passenger  on  a  street  car  li 
held  to  Justify  his  election  therefrom.  (Me.) 
680. 

Negligenee. 

Licensees  walking  on  a  path  upon  a  rail- 
road right  of  way  are  denied  a  remedy  against 
the  railroad  companv  for  injuries  caused  by 
the  sliding  of  the  bank  on  which  the  path  ran, 
in  consequence  of  the  removal  of  a  boulder 
which  was  in  danger  of  falling  upon  the  track. 
(Va.)  825. 

The  negligence  of  a  child  nine  years  old  in 
climbing  over  the  coupling  of  a  car  when  a 
train  is  standing  at  a  crossing  is  held  to  be  a 

auestion  for  the  Jury,  together  with  Uie  ques- 
ion  of  negligence  on  the  part  of  the  trainmen 
in  storting  the  train.    (Ohio)  767. 

Negligence  of  a  bandman  walkins  close  to 
an  electric  railway  track  while  playing  his  in- 
strument is  held  to  be  a  question  for  the  jury, 
like  the  question  of  the  motorman's  n^lisence 
when  tiie  bandman  is  struck  by  a  car.  (Mich.) 
287. 

The  duty  of  a  railroad  company  to  signal 
the  approach  of  a  train  at  a  crossing  Is  held 
not  to  extend  to  a  private  crossing,  or  to  per- 
sons driving  parallel  to  the  railroad  without 
using  or  intending  to  use  a  crossing.  (C.  C. 
App.  8th  C.)  696. 

Negligence  of  mailer  or  eertant. 

A  railroad  company  which  requires  emploves 
to  be  engaged  on  duty  nineteen  hours  per  day 
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without  time  for  food  is  held  responsible  for 
an  acddent  by  the  backing  of  a  train  insufB- 
dentlj  manneid  while  part  of  the  crew  were 
temporarily  absent  for  food.    (Ind.)  104. 

The  law  of  fellow  serranta  is  discussed  at 
length  in  a  case  which  denies  that  a  foreman  or 
boss  of  a  railroad  gang  is  an  aUer  ego  whether 
be  has  authority  to  discharge  the  men  or  not 
(Mich.)  821. 

The  doctrine  of  fellow  servants  is  discussed 
In  a  Nebraska  case,  which  holds  that  consocia- 
tion in  the  same  department  or  line  of  employ- 
ment is  necessary  to  that  relation.    (Neb.)  187. 

A  cable  street  railway  is  held  not  to  be  a 
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railroad  within  the  meaning  of  a  statute  abol- 
ishing the  fellow  servant  doctrine  In  ease  of 
railroads.    (Minn.)  208. 

Explotum  cf  goM, 

Liability  for  an  explosion  of  natnra]  gas 
during  transportation  is  held  under  the  Ohio 
statute  to  be  independent  of  the  question  of 
ne^gence.    (Ohio)  887. 

JMegligence  in  conducting  natural  gas 
through  leaking  pipes  on  the  surface  of  the 
ground  and  across  a  highway  is  found  in  a 
case  where  the  chief  contention  was  as  U>  con- 
tributory negligence.    (Ind.)  842. 


YIL  Profbrtt  Riortb. 
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The  value  of  permanent  improvements  and 
repairs  made  by  a  coparcener,  although  he 
cannot  compel  contribution  therefor,  may  be 
allowed  him  out  of  the  proceeds  of  the  prop- 
erty when  sold  for  a  division  of  interests  be- 
cause it  was  unsusceptible  of  partition.  (W. 
ya.)449. 

Permitting  another  person  to  have  his  name 
and  occupation  painted  on  a  wagon  in  his  pos- 
session is  held  to  estop  the  owner  to  assert  title 
as  against  an  innocent  purchaser  from  the  pos- 
(Pa.)  607. 


Assigning  forged  copy  of  mortgage. 

An  assignee  of  a  mortgage  and  Indorsee  of 
forged  copies  of  notes  secured  thereby  is  held 
not  to  have  so  good  a  title  to  the  mortgage  as 
a  subsequent  assignee  of  a  forged  copy  of  the 
mortgage  who  was  a  bona  fide  purchaser  of 
the  genuine  notes  before  their  maturity.  (Ohio) 
817. 

BeeoTds. 

Failure  to  index  a  mortgage  on  the  records 
is  held  not  to  be  fatal  to  its  validity,  in  the  ab- 
sence of  any  statute  making  the  indexing  a 
part  of  tne  recording.    (S.  0.)  772. 
Quiidaim  deed;  notice. 

The  elfect  of  possession  as  notice  is  involved 
in  somci  degree  in  a  case  where  a  woman  in 
possession  under  an  unrecorded  deed  giving 
her  only  a  life  estate  concealed  and  afterwards 
destroyed  the  deed,  and  gave  her  vendee  a 
later  quitclaim  deed  from  the  person  holding 
the  record  title.  The  latter  is  held  to  be  pro- 
tected by  the  records.    (Mo.)  89. 

The  effect  of  a  quitclaim  deed  to  sustain  the 
claim  of  a  bona  fide  purchaser  is  discussed  in 
differing  opinions  in  a  case  in  which  the 
ffrantee  was  charged  with  notice  by  reason  of 
his  relations  to  the  grantor,  who  had  acted  as 
his  agent.    (8.  Dak.)  88. 

Tnheritanee. 

Descent  of  property  to  an  heir  who  killed 
his  ancestor  to  obtain  the  inheritance  is  per- 
mitted in  Pennsylvania.  One  consideration  is 
the  constitutional  provision  against  |attain- 
der.    (Pa.)  145. 

That  half-blood  brothers  and  sisters  are  in- 
cluded in  the  general  words  "brothers  and  sis- 
ters" is  held  in  an  Indiana  case,  which  also 
supports  the  right  of  descendants  of  such  of 
them  as  are  deceased  to  take  by  representation. 
(Ind.)  541. 
29L.R.A. 


Funds  in  the  hands  of  a  receiver  of  a  < 

signee  are  held  not  chargeable  with  a  trust  on 
account  of  goods,  where  the  consignee  dissi- 
pated the  proceeds  of  the  goods  sent  in  paying 
current  expenses  of  the  business.  (Or.)  054. 
Tenaneg. 

The  occupancy  of  part  of  a  schoolhoose 
by  a  teacher  is  held  to  be  that  of  an  employe 
rather  than  a  tenant,  but  his  holding  over 
without  right  is  held  to  make  him  a  tenant  at 
sufferance.  (Mich.)  676. 
EasemenL 

An  implied  easement  of  light  Is  held  not  to 
arise  on  the  purchase  of  a  strip  of  land  40 
feet  wide  on  which  a  building  stands  11  feet 
from  the  boundary.    (Oonn.)  S82. 

An  unusual  instance  of  an  easement  hj  pre- 
scription is  found  in  a  Massachusetts  case, 
which  holds  that  the  liability  of  a  servient  es- 
tate to  pay  a  portion  of  the  expense  of  repain 
to  a  dam  which  supplies  its  water  power  is 
established  by  long- continued  and  regular  pay- 
ment of  such  contributions.  (Mass.)  500. 
Lien. 

Funds  in  the  hands  ot  a  receiver  of  a  bank 
are  held  not  to  be  chargeable  with  an  equitable 
lien  in  favor  of  a  depositor  of  money  for  a 
special  purpose,  where  the  bank  was  permitted 
to  use  the  money  in  the  course  of  r^^ar 
business.    (Or.)  667. 

The  lien  of  a  judgment  for  damages  under 
the  minois  dramshop  act  is  held  inferior  to 
that  of  a  pre-existing  mortgage  on  the  prem- 
ises.   (111.)  571. 

The  lien  of  a  Judgment  against  a  railroad 
company  is  held  to  be  unaffected  by  foreclos- 
ure to  which  the  judgment  creditor  is  not 
made  a  partv,  but  wnen  Judgments  wers 
obtained  pending  foreclosure  they  are  held  to 
be  subject  thereto  on  the  ground  that  the 
pendency  of  the  suit  is  constructive  notioe. 
(Ohio)  488. 

Tradename. 

The  use  of  the  letters  *'U.  8.**  on  the  win- 
dows of  a  dental  office,  in  connection  with 
the  words  * 'dental  rooms,"  is  held  to  be  un- 
lawful, when  another  person  has  adopted  them 
as  a  tradename,  and  the  attempt  is  to  mislead 
the  public.    (R.  I.)  524. 

Boundary, 

The  low-water  mark  bounding  land  on  a 
navigable  lake  is  held  to  be  the  ordinary  low- 
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wmter  mark,  and  not  the  point  to  which  the 
water  recedes  in  an  exceptionally  dry  season. 
(Vt)689. 

See  also  ntpra,  L,  State  Umndary. 

The  boundary  of  premises   described   by 


metes  and  bounds,  which  is  identical  with  the 
line  of  Davigability  of  water  on  which  they 
front,  is  held  to  extend  to  the  middle  of  the 
stream  where  the  grantor  was  the  owner  to 
that  extent.    (Ohio)  52. 


YIIL  Civil  Rbmedibs;  Ritlss  and  PBiHOiPLii& 


An  order  to  restore  and  operate  a  passenger 
train  that  had  been  discontinued,  made  \ij  the 
Kansas  railroad  commissioners,  is  held  not 
final  or  conclusive,  and  mandamus  to  enforce 
it  is  denied.  (Ean.)  444. 
Jury. 

An  appeal  with  a  right  to  a  Jury  trial  in  the 
proper  court  is  held  to  be  a  sufficient  compli- 
ance with  the  constitutional  right  to  a  Jury  in  a 
condemnation  proceeding.    (S.  Dak.)  861. 
Ir^netion, 

An  injanction  against  slander  of  title  to 
property  is  denied  in  a  Florida  case,  which  de- 
clares it  to  be  well  settled  that  such  relief  can- 
not be  granted;  but  see  16  L.  R.  A.  248,  note, 
(Fla.)  66. 

Choice  cf  remedy, 

Enforcement  of  a  chattel  mortage  upon 
exempt  property  is  held  not  to  be  defeated  by  a 
prior  Judgment  for  the  mortgage  debt,  with  an 
attempt  to  enforce  it  by  levy  upon  the  exempt 
property.    (111.)  803. 

Action  by  ehipper. 

A  shipper  of  goods  subject  to  payment  of  a 
draft  against  the  bill  of  ladine,  who  guaran- 
tees payment  of  freight,  is  held  entitled  to  sue 
the  carrier  for  damages  to  the  goods,  although 
when  first  notified  of  the  injury  he  refused  to 
give  directions  as  to  their  disposition  on  the 
ground  that  he  no  longer  had  title,  where  the 
carrier  had  not  been  prejudiced  thereby. 
<Va.)678. 

Action  for  nuisance. 

The  doctrine  that  a  private  action  cannot  be 
maintained  for  a  purely  public  nuisance  is 
limited,  in  case  of  the  obstruction  of  navigation, 
by  a  decision  that  a  grievance  which  is  not 
common  to  the  whole  public  may  sustain  such 
an  action,  although  it  is  a  common  misfortune 
of  a  number  or  even  of  a  class  of  persons.  (N. 
C.)  700. 

Beedseion. 

Tendering  back  what  was  obtained  on  a 
compromise  where  goods  had  been  purchased 
by  fraud  is  held  not  necessary  to  Justify  a  re- 
scission of  the  compromise  and  a  retaking  of 
the  goods.    (Mich.)  859. 

Nonreeidente. 

The  right  of  nonresidents  to  enforce  their 
claims  is  held  the  same  aa  that  of  citizens  of 
the  state,  under  the  Tennessee  statutes,  pro- 
vided that  the  nonresidents  have  exhausted 
their  remedies  in  their  own  state.    (Tenn. )  164. 

A  nooresident's  shares  of  stock  in  a  foreign 
corporation  are  held  not  subject  to  attachment, 
although  the  corporation  does  business  and 
has  officers  ia  the  state.    (R.  L)  429. 
Judgment. 

A  distinction  between  the  effect  of  a  Judg- 
ment for  a  special  assessment  as  against  the 
property,  and  aa  against  the  owner,  is  sharply 
29  L.R.  A. 


made  in  a  case  holding  that  such  Judgment 
does  not  preclude  the  owner,  who  did  not 
appear  or  defend,  from  bringing  an  action  for 
damages  to  the  property  in  making  the  im- 
provement on  which  the  assessment  was  based. 
(Minn.)  778. 

A  judgment  of  another  state,  made  payable 
in  United  States  gold  coin,  is  enforced  as  for 
the  nominal  amount  in  lawful  money,  in  a  case 
in  which  it  is  declared  upon  without  describing 
the  clause  as  to  payment  in  coin.  Such  a 
judgment  is  held  to  lie  an  obligation  to  pay  in 
money,  or  an  amount  of  gold  ascertainable  by 
count  of  coins.    (111.)  598. 

As  to  attorneys'  liens  aod  right  to  set  off 
Judgments,  it  is  held,  reviewing  conflicting 
decisions,  that  the  more  equitable  rule  is  to 
make  the  Be^off  of  independent  Judgment! 
subject  to  such  liens.  (Tenn.)  705. 
Levy  on  railroad. 

The  enforcement  of  a  Judgment  against  a 
railroad  company  by  levy  on  a  portion  only  of 
its  property  is  denied  in  a  Minnesota  case  as 
against  mortcragees  of  the  whole  property,  on 
the  ground  that  the  remedy  of  creditors  must 
be  by  proceeding  against  the  property  as  an 
enthnety.    (Minn.)  212. 

Priority  of  state. 

A  state  or  municipality  is  denied  any  right 
to  priority  or  preference  in  payment  from  an 
insolvent's  estate  after  a  general  assignment  for 
creditors  passing  title  to  the  property.  (Wyo.) 
226. 

Ifotiee  by  mail. 

The  constitutional  guaranty  of  due  process 
of  law  is  held  to  be  complied  with  in  a  scire 
faeiae  to  revive  a  judgment  by  notice  to  a 
resident  of  the  state,  who  cannot  be  found, 
served  by  mail  as  well  as  by  publication.  (111.) 
782. 

Limitation  of  actions. 

Garnishment  of  funds  in  the  hands  of  a 
resident  to  enforce  the  claim  of  one  nonresident 
against  another  is  held  within  a  provision  that 
the  statute  of  limitations  shall  not  aid  a  person 
absent  from  the  state  when  the  cause  of  action 
accrues,  so  long  as  the  absence  continuea. 
(Md.)  278. 

Pleading. 

The  sufficiencv  of  a  pleading  charging  neg- 
ligence in  ailowmg  natural  gas  to  escape,  from 
which  an  explosion  resulted,  is  denied,  where 
no  agency  causing  the  explosion  is  alleged  on 
the  part  of  the  defendant.    (Ind.)  855. 

Ehidenee. 
A  receipt  is  held  to  be  only  a  hearsay  deo- 
laration  and  inadmissible  as  against  strangers, 
on  the  question  of  the  payment  of  money. 
(Neb.)  787. 

Presumptions. 
Setting  a  house  on  fire  by  sparks  from  a  fli^ 


m 
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pot  placed  on  the  roof  by  workmen  raises  a 
presumption  of  tbeir  negligence.  (Pa.)  254. 
The  maxim  res  ipsa  loquitur  is  denied  appli- 
cation against  the  person  conducting  a  public 
exhibition  of  horse  racing,  in  case  of  an  injury 
Id  a  spectator  by  a  runaway  horse.    (HI.)  492. 


A  presumption  of  neglieence  is  hdd  to  uln 
from  an  unexplained  explosion  in  a  nitro-gly- 
cerine  factory,  and  the  subject  of  presnmptioai 
as  to  accidents  is  folly  reviewed  in  tlie  caw. 
(OaL)  718. 


IX.  Cbdonal  Law  Aim  Praotiob. 


The  nature  of  ex  post  facto  laws  is  examined 
very  fully  in  a  case  which  holds  that  a  statute 
is  not  ex  post  facto  because  it  abrogates  a  pro- 
vision for  change  of  magistrate  or  place  of  ex- 
amination on  account  of  the  prejudice  of  the 
magistrate.    (Wyo.)  8d4. 

The  constitutional  provisions  against  making 
one  a  witness  against  himself  in  a  criminal  ac- 
tion, and  against  searches  and  seizures,  are 
held  not  applicable  to  an  examination  of  a 
person  to  compel  discovery  of  assets  of  a  de- 
oedenfs  estate.    (Cal.)mi. 

The  right  to  place  a  gun  where  it  will  be 
discharge  and  kill  any  person  attempting  to 
force  open  the  door  of  a  building  is  held,  on  a 
review  of  the  conflicting  doctrines,  to  be  a 
question  for  the  hiry.    (Wash.)  154. 

Without  denying  the  doctrine  that  grossly 
obscene  publications  may  be  omitted  from  an 
ML.R.  A. 


indictment,  it  is  held  that  where  only  parts  of 
a  book  are  indecent  these  must  be  so  described 
as  to  be  capable  of  identification,  unless  they 
are  set  out  according  to  their  tenor.    (Masa. )  6L 

After  suspension  of  sentence,  the  power  of 
the  court  over  the  accused  is  not  lost  by  order- 
ing him  to  pay  costs  or  committing  him  for  re- 
fusal to  do  so,  since  the  requiiement  to  pay 
costs  is  not  part  of  his  sentence.    (N.  C.)  3G0. 

Proof  of  guilty  knowledge  is  held  neoessaiy 
to  convict  a  person  for  having  cigars  for  aafe 
with  counterfeit  trade  union  labds  on  them. 
(Mo.)  200. 

A  common  carrier  receiving  twelve  bazte'i 
of  lobsters  for  shipment  is  held  not  punis^ble 
for  having  short  lobsters  in  possession,  where 
there  was  no  intent  to  violate  ueataluta  (Me.) 
714. 
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BaHmeatt  oonvwwtoo  of  ooln  by  tMdlee*  ne 

OOMTRACIS. 

Uiablllty  of  bailee  for  wronirf ul  appropria- 
tion by  his  servant  of  thlOK  bailed;  in  gen- 
eral; whereservant  has  no  duty  in  respect 
to  thln^  bailed;  where  servant's  duties 
give  bim  some  control  of  thing  bailed; 
SOOdB  not  in  possession  of  master;  effect 
of  statute;  ratification;  spedal  contract 

Brid|r«s«    See  TJlXes. 

Boililiiiflf  SAd  loan  ajwoctatJona;  right 
to  apply  payments  made  on  stock  in  a 
bulldlnff  and  loan  association  upon  a  mort- 
gage flrlven  for  a  loan  by  the  same  mem- 
ber; aaaoclations  not  protected  by  law; 
payments  not  <pso  facto  a  reduction  of  the 
mortirage:  right  of  third  persons  to  re- 
quire the  application:  (a)  surety  for  bor- 
Towen  (b)  purchaser  at  sherifPs  sale;  (e) 
creditors  or  assignees:  (d)  second  mort- 
gagees; associations  on  the  terminating 
plan;  rule  under  changed  conception  of 
loan  a8K>ciation;  right  to  a  credit  of 
profits;  forfeiture:  insolvency  or  abandon- 
ment of  scheme;  change  of  rules;  right 
of  third  person  to  resist  application;  effect 
of  special  agreement  120 

Liability  of  advanced  member  of  building 
and  loan  association  to  assessment  for 
losses: —decisions  proceeding  on  the  part- 
nership theory;  the  original  loan  associa- 
tion theory;  effect  of  rules  or  provisions 
In  mortgage;  change  of  rules;  liability  as 
members  after  release  of  mortgage;  stat- 
utory provisions  177 
GliTM*    BfiiAwra'  Unioii.     See    Tbads- 


Ckiia.   See  JUDOMXST. 

Oonstitatioiial    law.     See    also     Poza 

Due  process  in  seizure  and  production  of 
^      papers  819 

Contracts;  Buffldency  of  contract  by  offer 
and  acceptance  without  execution  of  con- 
templated formal  instrument:— general 
statements  of  the  law;  suggestion  of  for- 
mal contract:  understanding  that  there  Is 
to  be  a  formal  contract;  where  some  terms 
unsettled;  where  the  execution  of  a  for- 
mal contract  is  one  of  the  terms  of  the 
agreement;  agreement  to  execute  formal 
contract  may  be  binding;  where  it  appears 
that  the  contract  when  jlnished  should  be 
a  formal  one;  failure  to  execute  draft  of 
contract;  estoppel;  illustrations  of  pro- 
posals for  formal  contract;  intention  to 
have  formal  contract  as  evidence  481 

Special  contracts  and  obligations  to  make 
payment  in  gold  or  silver:—  (L)  before  le- 
••L.R.A. 


gal  tender  sot;  (IL)  sppUcatton  of  legal 
tender  act  to  spedflc  contracts  for  coin: 
(a)  decisions  before  Bromon  v.  RodeK  (1> 
denying  effect  to  such  contracts;  (2)  sup- 
porting such  contracts;  (8)  in  equity  cases; 
(i)  effect  of  state  statutes;  (b)  doctrine  of 
BroMon  v.  Boda  and  later  cases:  a)  fed- 
eral cases;  (2)  state  dedslous  generally;  (8) 
alternative  provisions;  coin  or  equivalent; 
(4)  municipal  and  state  contracts;  (in.) 
implied  contracts  or  obligations  Imposed 
by  law:  (a)  in  general;  (b)  bailment  and 
conversion  of  ooln;  (e)  bank  deposits;  (d) 
accounting  for  trusts:  (6)  other  actions  for 
damages  ftU 

Oorporatioiis.    See  also  Sxats  Iinmrn- 

XIOHB. 

Bight  to  vote  by  proxy  in  prtvato  corpora- 
tions:—<ZJ  at  common  law;  (IT.)  under 
statutes  and  by-laws:  (a)  statutes;  (5)  by^ 
laws:  (UL)  form  of  proxy;  (IV,)  when  and 
for  what  purpose  a  proxy  may  be  used; 
(V.)  rejection  of  proxy  by  inspectors;  (VI.) 
revocation  of  proxy;  (Y II.)  directors  vot- 
ing by  proxy;  (VUI.)  miscellaneous  mat- 
ters 844 
G<Mts;  as  to  payment  in  coin  608 
Criminal  law;  constitutional  protection 
against  being  forced  to  furnish  evidence 
to  be  used  against  one*s  self  in  advil  casp: 
(I.)  provisions  against  self-accusation:  (a) 
limitation  to  criminal  proceedings:  (b)  ap- 
plication to  proceedings  for  penalties  and 
forfeitures;  (e)  general  doctrine  as  to  evi- 
dence against  one's  self;  (d)  the  contrary 
doctrine;  (e)  parties  in  interest;  (IT.)  un- 
reasonable searches  and  seisures:  (III.) 
right  of  trial  by  jury;  av.)  due  process  of 
law;  (Y.)  distinction  between  civil  and 
criminal  or  penal  proceedings  811 
CMmination  of  aelil    See  CxmoirAz.  Law. 

Descent  and  distribatioBi  among  kin- 
dred of  the  half  blood:— (I.)  the  oommon- 
law  doctrine;  (IL)  in  the  United  States; 
(HI.)  meaning  of  the  words:  (a)  in  general; 
(h)  ancestor,  (c)  blood:  (d)  brothers  and  sis- 
ters; (IV.)  no  distinction  between  the 
whole  and  half  blood;  (Y.)  in  the  case  of 
ancestral  estates;  (YL)  when  the  statute 
not  express:  (YII.)  cases  wherein  the 
whole  blood  is  preferred;  (YIIL)  when 
half  blood  preferred  to  remote  rela- 
tive of  the  whole  blood;  (IZ.)  when  half 
blood  take  half  portions;  (Z.)  shifting  de- 
scents; (XL)  equitable  conversion  641 

IMgeovery ;  as  affected  by  constitutional  pro- 
vision against  self-crimination  811 

Dynamite.   See  Bzplovov. 

878 
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Bt  domain;  riirht  of  a  railroad  com- 
pany to  oompensation  for  laying  street 
railway  aoroaa  railroad  track  on  a  street 
oroflBing  481 

ETidence*   Bee  also  Crdonai.  Law. 

Borden  of  proof  and  eridenoe  generaUy  io 
respect  to  negligence  in  escape  and  explo- 
sion of  gas  IMS 
Beoeipt  as  evidence  of  payment  as  against 
third  parties:  —  <I.)  ordinary  receipts: 
(a)  not  admissible;  (b)  admisstUe;  (IL)  re- 
ceipts in  deeds  737 

Ezecators;  liability  of,  for  compound  inter- 
est eei 

Z«zplo0lon;  Uabiiity  for  explosion  of  gas  887 
Kegllgence  in  the  manufacture  and  storage 
of  gun- powder,  nitro-glycerine,  dyna* 
mite,  and  other  explosives^— (!•)  general 
doctrine;  (IL)  the  effect  of  dty  ordi- 
nances; (Id.)  negligence  in  the  manufac- 
ture; (ly.)  negligence  in  the  storage         718 

Forfeiture;  of  payments  to  loan  association, 
see  BuiLDiNO  and  Loan  Associations. 
Compulsory  evidence  against  onc^s  self  In 
case  of  818 

Oas;  liability  for  negligence  in  the  escape  and 
explosion  of  gas:— (I.)  general  doctrine 
governing  such  actions:  (IL)  legislative 
and  municipal  control:  (III.)  evidence:  (a) 
in  general;  (b)  burden  of  proof;  (c)  expert 
testimony;  (d)  suCRcient  to  establish  neg- 
ligence; (e)  insufficient  to  establish  negli- 
gence: (IV.)  contributory  negligence:  (VJ 
questions  for  and  instructions  to  the  Jury; 
(VL)  effect  of  contributing  causes;  (VIL) 
effect  of  negligence  of  third  persons; 
(Yin.)  act  of  fellow  servant;  (DL)  the 
question  of  notice;  (X.)  as  between  land- 
lord and  tenant;  (XL)  rights  of  the  owner 
of  the  reversion;  (XIL)  effect  of,  upon 
insurance:  (Xm.)  gas  generated  by  acci- 
dent; (Xrv.)  right  of  action  over  887 

Gold;  contract  to  pay  in,  see  Contbacis. 

Chinpowder,   See  Explosion. 

Hoinleide;  by  means  of  spring  gun,  trap,  or 
other  dangerous  instrument  killing  tres- 
passer 1S4 

Insolwency.   See  also  Pabtnvbship. 

Priority  of  state  or  Uni^^ed  States  in  pay- 
ment from  assets  of  a  debtor:— (I.)  scope  of 
note  generally;  (IL)  priority  of  United 
States:  (a)  upon  what  based;  (b)  constitu- 
tionality of  provisions  for;  (c)  superiority 
over  state  laws;  (d)  construction  and  scope 
of:  (1)  generally;  (2)  who  are  debtors  of 
the  United  States;  (8)  what  debts  are  with- 
in the  statute;  (4)  what  constitutes  insolv- 
ency; (5)  suflRciency  of  assignment  to  con- 
fer priority;  (6)  sufficiency  of  attachment 
to  confer  priority;  (e)  when  and  to  what  ft 
attaches;  if)  nature  and  extent;  (0)  mar- 
shaling assets;  (h)  liability  of  assignee  or 
representative;  (0  subrogation  of  sure- 
ties: (fi  wLat  amounts  to  a  devestiture  of 
the  right;  (ft)  how  asserted;  (IIL)  priority 
of  the  states:  (a)  upon  what  based;  (Z»  con- 
stitutionality of  provisions  for;  (0)  nature 
and  extent;  (d)  to  what  indebtedness  it 
applies:  (s)  subrogation  of  surety  making 
payment;  (f)  when  it  attaches  and  how 
devested;  (lY^  priority  of  claims  for 
taxes  fsm 

S9  L.  K.  A. 


Interest;    liability  of   executon, 

etc^  for  compound  interest:  (L>  origfo, 
growth,  and  general  statement  of  tlie 
doctrine:  dL)  principle  of  the  aUowanoe: 
(III.)  option  to  take  interest  or  pcoflfiK 
(lY .)  grounds  for  allowance:  (a)  geoeFslIj; 
(b)  miscondnet  or  gross  deUnquency  gen- 
erally; (e)  use  and  admixtore  of  trast 
fund;  (d)  failure  or  refusal  to  aooount;  («) 
neglect  to  invest;  (/)  improper  invest- 
ment; (g)  unneoessartly  calling  tn  Invest- 
ment;  (h)  neglect  in  winding  op  or  paying 
over;  «)  nonperformance  of  trusts  for 
accumulation;  (j)  neglect  or  violation  of 
duty  imposed  by  statute;  Oo  Interest  or 
profits  made;  (D  interesc  or  profits  which 
might  have  been  made;  (Y^  who  an 
chargeable;  (YI.)  Jurisdiotioo  to  allow: 
(YH.)  bow  computed:  (a)  method  of  oook- 
puting  generally:  (h)  upon  what  oora- 
puted;  (c)  when  allowance  should  oooft- 
mence;  (d)  rate  per  cent  and  length  of 
rests;  (s)  termhiatlon  of  aliowanoe;  ( YIIL) 
what  sufficient  to  release  from  aooounta- 
bility;  (IX.)  effect  of  aliowanoe  on  oom- 
pensation;  (X.)  effect  of  aliowanoe  on 
costs  M 

Lawfulness  of  taking  in  advmnoe^-(L)  in 
discounts;  (a)  tn  general;  (b)  by  persons 
other  than  banlo^  (c)  on  instruments 
other  than  tyiUs  and  notes;  (H.)  in  period- 
ical payments;  (IIL)  for  what  length  of 
time  allowed  IB 

Joint  tenants;  liability  of  ootenants  for  im- 
provements and  repairs^— <L)  improve- 
ments: (o)  liability  at  common  law;  (b) 
liability  in  assumpsit  for  improvements; 
(Orule  in  equity;  (d)  lien  for  improve- 
ments; (e)  interest  on  improvements;  (/> 
position  of  grantee  of  cotenant^  share; 
(II.)  repairs:  (a)  general  doctrine;  (b)  lia- 
bility in  assumpsit;  (c)  necessity  of  a  de- 
mand and  notice;  (d)  lien  for  repairs  1M 

Jndi^ent;  form  of  judgment  and  proced- 
ure in  case  of  liability  to  make  pi^ymeot 
in  coin^— (I.)  form  of  judgment:  (a)  on 
contracts  to  pay  coin;  (b;  on  oontractsfbr 
ooln  or  equivalent;  (e)  for  coin  eon  verted 
or  misapplied;  (d)  for  damages  fn  other 
cases;  (e)  for  obligations  created  by  law; 
(/)  for  costs;  (ID  pleadings  and  pro- 
cedure W 

Xiabelg.   See  Tbads-mabks. 

Idbndlord  and  tenant;  negligenoe  ot  in 
respect  to  gas  SM 

BCarshalin^;  of  assets  as  affecting  priority 
of  state  or  United  States  SB 

Master  and  servant.   See  also  RATT.mgwTL 
Negligence  of  fellow  servant  caoBing  ex- 
plosion W 

BConey.   See  JrooMsm. 

Negfligenee.   See  Rzpix)6xoh;  Ga& 

Nitro-fflyeerlne.  See  Rzpx.obioh. 

Partnership;  assumption  by  a  partnenbip 
of  individual  debts  of  the  partners:— (L) 
the  general  rule;  dL)  the  question  of 
insolvency;  (IIL)  the  question  of  fraud; 
(lY.)  assumption  held  sufflcdent;  (Y.)  in- 
sufficient assumption;  (YL)  by  mortgage 
of  firm  property;  (YIL)  by  new  Ihrm  of 
debts  of  old  firm:  (YUI.)  assumption  of 
debt  originally  incurred  for  firm  benefit     M 


Indbx  to  Notba. 
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itel  poww  off  ttete  to  Mtrlot  and  regu- 
late tlM  Mle  or  enjojinent  of  potent 
rlfftatB^r<L)  ae  to  aeJeK  (o)  aales  off  iwteot 
rlffhta;  (Wiales  off  iwteDted  ortioles:  (ILI 
poUoe  reffolttlion  of  other  badness  la 
whloh  patents  are  used;  (ELL)  veatrlotlnff 
Tight  of  aetlon  for  InMngement;  (IT.) 
taxation  off  patent  riffhta  786 

PenaJtiesi  oompnlaorj  oYldence  agalnat 
one's  eelff  In  oase  off  SIS 

Poll  tMxmmi  poll  taxes:— <!•)  what  are  poll  tax- 
es; (IL)  power  to  tanpoee;  (IJJJ  restrlo- 
tions  and  UmitatlODs;  (rV.)thereetriotlon 
a^d  equation  off  the  North  Oarolina  oon- 
■titution;  (7.)  upon  what  Imposed;  (YD 
place  off  taxation;  (YIL)  the  levy  and 
oolleotion;  (VUL)  disposition;  (IZ.)  pay- 
ment off  pon  taxes  as  a  quallfioation  of 
eleoton  404 

Pk*ozjr.   aee  OoBvoitATiOBB. 

^loitelaiBi.   SeeBsAiiFBOFiBTT. 

Ballrosbdsu  See  Brnmspr  Domaqt. 

Baal  property;  the  efffeot  of  a  quitclaim 
deed  In  an  otherwise  perffeot  reoord 
title:— as  to  latent  eqalUea;  purchaser 
with  notice;  other  mllngs;  dlstlnotlon  be- 
tween oonveyanoe  off  land  and  off  mere 
Interest;  doctrine  off  United  States  Su- 
preme Oourt;  where  not  protected;  where 
entitled  to  protection;  the  Iowa  doctrine; 
neoeaslty  off  care;  remote  quitclaim  In 
chain  off  title  S8 

SeeBVXDBHODR. 


llooordBi   BeeBxAiiPBonntTr. 


i;  to  compel  one  to  furnish  erldence 
acalnst  hlmaelff  813 

Selaiire;  to  obtain  erldenoe  818 

State  tiuBtltntloiis;  nature  of  Incorporated 
Institutions  belonjrlng  to  the  state:— (U 
In  ffenerah  (a)  banks;  (b)  educational  In- 
stitutions: (c)  other  state  Institutions: 
•  (II.)  liabilities  off  such  Institutions;  (III.) 
dlreoton,  trustees,  and  officers:  {a)  In 
general;  (b)  personal  llabilltr  83B 


Bee  also  Pazbrb. 
Priority  In  respect  to  payment  ffktim  asDcts 
off  debtor  2M 

Street  nOlways.   See  BxzErjrar  Doicain. 

Snbrogatton;  of  sureties  as  affected  by 
priority  off  United  States  or  of  state  SIO,  Ml 
Off  penon  paying  tax  288 

Taxes.   See  also  PoiiL  TAxn. 

Jurisdiction  as  to  taxation  off  bridge  oyer 
rlFcr  fformlng  boundary  off  a  state  or  its 
dlTtoions:— general  rule;  statutory  rule; 
effect  on  commerce;  capital  stock  08 

Priority  off  olalpu  ffor  taxes  against  the 
assets  off  a  debtor:— (L)  scope  off  note;  (IL) 
upon  what  based;  (IJL)  constitutionality 
and  construction  off  proyisions  ffon  (IVJ 
what  is  Included  in  the  right:  (a)  taxes 
generally:  (b)  claims  against  collectors; 
(V.)  nature  and  extent  off  priority;  ( VL) 
subrogation  off  person  paying  the  tax; 
(Vn.)  what  amounts  to  a  devestlture  off 
the  right;  (Yin.)  enfforcement  off  the 
right  878 

^ftMle-iaarlniS  protection  off  trade-union 
labels  or  trade-marks:— (I.)  In  general; 
(II.)  contents  off  label;  (IIL)  effect  of  stat- 
utes 800 

^rade  imione**  See  Tbadb-xabkb. 

TrtHipnigilj  liability  ffor  killiDg  or  Injuring 
trespassers  by  means  off  spring  guns, 
traps,  and  other  dangerous  Instru- 
mentK— (L)  the  general  doctrine  of  liabil- 
ity; (IL)  liable  as  ffor  homicide;  (III.) 
when  considered  as  a  nuisance;  (TV.)  the 
property  owner*s  or  the  trespaaser^s  act; 
(Y.)  the  question  off  notice;  (VL)  the  act 
held  legal;  (VII.)  Bngllsh  cases      -  154 

n^lal;  right  to  jury  as  affected  by  compulsory 
eyldence  against  one*s  selff  818 

Trusts;  liability  off  trustees  ffor  compound 
interest  681 

United  States;  priority  m  respect  to  pay- 
ment from  assets  off  debtor  SM 

Voters  and  elections;  payment  off  poll 
taxes  as  a  quallfloatlon  off  electors  414 
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ABAHDONHENT.    See  FsBBiEa,  4. 
ACTION  OB  SUIT.    See  also  0a8B. 

Tnutees  appointed  by  pardee  to  a  cod- 
tract  to  manage  the  details  of  the  business  done 
thereunder  are  not  necessarypartiee  to  an  ac- 
tion thereon.  San  Diego  Water  Oo.  t.  San 
JHego  Flvme  Co.  (Cal.)  880 

AFFIDAVIT.     See  Judoment,  6;  Wbtt 
AJXD  Pbocesb. 

AGRICULTURAL  SOCIETIES.     See 

also  HoBflB  Racing,  2. 

Annual  contributions  br  the  state  to  a 
state  agricultural  society  which  is  required  to 
report  to  the  state  are  not  sufficient  to  make  it 
a  public  corporation  for  the  sole  purpose  of 
discharging  a  ffoyemmental  function,  on  ac- 
count of  which  It  will  be  exempt  from  liabil- 
ity to  persons  injured  by  its  negligence.  Lane 
'   State  Agri.  SocTmm 


Y.  Minneeata  State  Agri. 


(Minn.)         708 


APPEAL  AND  ERROR. 

1.  A  general  exception  "to  these  findings 
of  fact  and  conclusions  of  law,  and  to  each  of 
them."  is  not  sufficient  to  raise  any  question 
for  review  by  the  supreme  court  in  Wasbing- 
ton.    Mayer  t.  Van  de  Vanter  (Wash.)       670 

2.  A  bill  of  exceptions,  embodying  the 
charge,  and,  immediately  following  it,  stating 
that  one  of  the  counsel  said,  "The  defendant 
excepts,"  with  the  ground  of  exception,  in- 
cluding a  refusal  to  charge  as  request^i  and 
exceptions  to  the  charge  as  deliyered,— suffi- 
ciently shows  that  exceptions  to  the  charge  were 
iessonably  taken.  Jnndlay  y.  PerU  (C.  O. 
App.  6th  C.)  188 

S.  Forty  days  after  the  expiration  of  the 
trial  term  may  be  allowed  by  the  court  at  such 
term  for  filing  a  bill  of  exceptions.  Id. 

4.  A  deposition  attached  to  a  bill  of  exceptions 
odIy  by  placing  it  between  the  pasteboard  back 
and  the  stenographer's  report,  although  held 
with  sufficient  tenacity  to  retain  its  place,  but 
not  marked  as  an  exhibit  or  identified  by  the 
trial  judce  or  the  stenographer  or  any  one  else, 
will  not  be  treated  as  part  of  tbe  bill  of  excep- 
tions. iLake  Brie  db  W.  R  Ch.  y.  Maekey 
iPhio)  757 

5.  Nothing  but  the  amount  is  in  question, 
on  appeal,  where  the  plaintiffs  asked  permis- 
aioD  to  pay  the  amount  due,  and  the  defend- 
ants askecl  that  they  be  required  to  pay  the 
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-amount  due.    BandaU  y.  NaUanalBUlg.  Loan 
d  P.  Union  (Neb.)  188 

0.  Only  errors  of  which  the  appellant  com- 
plains can  be  considered  on  appeal.  Dennie 
y.  Caughlin  (Ney.)  781 

7.  The  question  of  tbe  rate  at  which  execu- 
tor's commissions  should  be  computed  cannot 
be  raised  for  the  first  time  on  appeal.  Re 
Biekm^e  Bttate  (Mont)  682 

8.  The  New  York  court  of  appeals  will  not 
reyerse  a  determination  of  a  matter  of  fact 
which  is  supported  by  some  eyidence,  in  case 
of  a  certiorari  to  review  an  assessment  for 
taxes.  People,  Becker  Jonee^eweU  Mill,  Oo.  y. 
Barker  (N.  Y.)  888 

9.  A  general  verdict  In  a  case  where  there 
are  several  material  issues  tried  cannot  be  up- 
held if  the  Jury  are  given  an  erroneous  charge 
upon  any  one  of  them.  Funk  v.  St.  Paul  City 
B.  Co.  (Minn.)  208 

10.  Ck)mment  upon  the  testimony  by  the 
court,  to  tbe  effect  that  there  is  nothing  to 
show  that  lumber  was  set  on  fire  by  sparks 
from  a  boat,  when  there  is  no  attempt  to  prove 
any  other  cause  of  the  fire  and  several  wit- 
nesses have  sworn  to  seeing  sparks  from  the 
boat  falling  upon  the  lumber,  altbough  the 
court  allowed  tbe  case  to  go  to  tbe  jury,— re- 
ouifes  reversal  of  a  Judgment  on  a  veraict  for 
tne  defendant.  Burrow  v.  Bella  Tranep.  Oo. 
(Mich.)  468 

11.  Sustaining  a  demurrer  to  one  paragraph 
of  an  answer  is  not  cause  for  reversal,  if  the 
appellant  could  avail  himself  of  the  same  de- 
fense under  tbe  paragraph  remaining.  Wohl- 
ford  V.  Oitimuf  Bldg.  L  db  San,  Aeeo.  (Ind.) 

177 

12.  A  decision  will  not  be  reversed  merely 
because  a  seemingly  pertinent  question  was  ex- 
cluded, if  it  is  not  shown  what  the  party  pro- 
posed to  prove.     Hickman  t.   Qreen  (MoJ 

18.  A  Judgment  upon  a  verdict  for  a  lump 
sum  of  damaees  and  interest  will  not  be  modi- 
fied to  exclude  the  interest,  which  is  found  to 
be  erroneous,  but  a  reversal  is  necessary.  King 
V.  Southern  P.  Co,  (CaL)  765 

14  Any  clerical  mistake  in  the  amount  for 
which  a  Judgment  is  entered  in  the  Illinois 
appellate  court  may  be  corrected  In  tbe  su- 
preme court,  where  there  is  sufficient  in  the 
record  and  on  the  face  of  the  Judgment  itself 
to  show  the  correct  amount  Belford  v.  Wood- 
vardiJH)  608 
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16.  Variance  Id  a  8uit  upon  a  Judgment  al- 
leged to  be  simply  for  a  sum  of  money,  in  that 
the  Judgment  proved  is  payable  in  gold  coin, 
does  not  constitute  cause  for  reyersal,  where 
the  Judgment  recovered  thereon  contains  no 
direction  for  payment  in  any  particular  kind 
of  money,    mfcrd  ▼.  Woodward  (111.)  698. 

Id.  The  cost  of  bringing  up  superfluous 
matter  will  be  taxed  against  Uie  party  at  whose 
Instance  it  was  added  to  the  brief  of  evidence. 
PuUman's  Palace  Oar  Co.  r.  Martin  (Ga.)  498 

Notes  and  Briefs. 

Appeal;  remission  of  excess  in  Judgment 

766 

APPROACH.    See  Eminent  Doicaiv,  8. 

APPROPRIATIONS.  See  also  Stat- 
utes, 10. 

1.  Factonr  inspectors  provided  for  in  HI. 
Act  June  l7»  1898,  are  state  officers  or  officers 
of  the  government,  within  the  provision  of  111. 
Const,  art.  4,  %  16,  providing  that  bills  making 
appropriations  for  the  pay  of  members  and  of- 
ficers of  the  general  assembly  and  for  the  sal- 
aries of  the  officers  of  the  government  shall 
contain  no  provisions  on  any  other  subject. 
lUtehie  v.  People  (111.)  79 

2.  A  statute  regulating  factories  and  provid- 
ing for  the  appointment  of  factory  inspectors 
is  not  invalidated  by  the  inclusion  within  it  of 
an  appropriation  for  the  salaries  of  such  in- 
spectors, under  HI.  Const,  art  4,  §  16,  declar- 
ing that  appropriation  bills  for  the  salaries  of 
government  officers  shall  contain  no  provision 
>D  any  other  subject,  as  such  appropriation  is 
merely  subordinate  to  the  main  purpose  of 
regulating  factories.  Id, 

ARREST.    See  Cabrxebb,  8. 

ASSAULT.    See  Cabbibrb,  7. 

ASSESSMENT.  See  Buildino  and  Loan 
Associations,  8-6;  Judgment,  6;  Judi- 
oiAL  Sale,  1. 

ATTACHMENT.  See  also  Convxiot  of 
Laws,  1,  2. 

1.  That  a  nonresident  creditor  has  eihau8ted 
his  remedy  against  his  debtor  in  the  state  of 
his  residence,  so  as  to  be  enabled  to  take  ad- 
vantage of  Mill.  &  V.  (Tenn.)  Code,  S  5040, 
permitting  him  to  subject  propertv  in  Tennes- 
see to  the  payment  of  his  claim,  is  shown  by 
the  fact  that  the  property  of  the  debtor  in  the 
state  of  his  residence  has  been  placed  in  the 
possession  of  a  receiver  under  a  statute  forbid- 
ding interference  with  It.  Commereiai  Nat. 
Bank  v.  Matherwdl  Iron  d  8.  Co.  (Tenn.)  164 

2.  A  nonresident's  shares  of  stock  in  a  for- 
eign corporation  cannot  be  reached  by  attach- 
ment in  a  state  where  the  cori>oration  is  doing 
business,  although  its  officers  are  also  in  such 
state.  Ireland  v.  Qkhe  MiUing  db  R  Co.  (R 
I.)  429 

8.  Property  of  one  partner  in  a  law  firm 
cannot  be  attached  for  failure  of  his  copartner 
to  account  for  money  collected  under  contract 
made  by  the  latter  in  the  firm  name,  but  in  hia 
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own  purely  personal  transaction  and  withoit 
the  knowledge  of  the  other  partner  that  the 
firm  would  make  such  collection  freeof  dian^ 
Davie  v.  Dodeon  (Ga.)  4» 

ATTAINDER.    See  Dbsobht  and  Distbi- 

BUTION,  1. 

ATTORNEY  GENERAI..       See  Quo 

Wabranto,  Z, 

ATTORNEYS.    See  also  Attachment.  S; 
Set-Off  and  Countbbclajil 

1.  It  is  not  within  the  scope  of  the  busnie* 
of  a  law  partnership  to  collect  closes  in  actkm 
without  charging  for  services  rendered  is  ta 
doing,— especially  by  virtue  of  an  agreenient 
made  by  one  member  as  part  of  an  iodividiial 
transaction  for  his  own  benefit  only.  Dam  ▼. 
Dodeon  (Ga.)  496 

2.  The  substitution  of  an  attomrv  for  a  cor- 
poration, in  a  proceeding  to  rei^imin  a  receiver, 
cannot  be  prevented  by  the  prior  uttomej  on 
the'  ground  of  disqualification  by  reason  of  hu 
relations  to  the  receiver,  so  long  as  tbe  parties 
do  not  object.  Peopl^e  Bofne  San.  Bank  v. 
San  Franeiseo  Super.  Ct.  (Cal.)  644 

ATTORNEYS*   FEES.    See  Bilu  and 
Notes,  8;  Constitutional  Law,  88. 

Notes  and  Briefs. 

Attorneys'  fees;  constitutionali^  of  prori- 
sion  for.  88T 

BAILMENT.   See  Cabbierb;  Ihnkeefers. 
Notes  and  BsiEFa 

Bailment;  conversion  of  coin  by  baflee,  see 
Contracts. 

Liability  of  bailee  for  wrongful  approprii- 
tion  of  thing  bailed: — ^in  general;  where  serr- 
ant  has  no  duty  in  respect  to  thing  bailed; 
where  servant's  dut|es  give  him  some  cootnd 
of  thing  bailed;  goods  not  in  possession  of  mas- 
ter; effect  of  statute;  ratification;  special  ccni' 
tract  91 

BANKa 

1.  A  bank  with  which  a  draft  is  deposKed 
for  collection  discharges  its  duty  by  transmit- 
ting it  in  due  season  to  a  suitable  agent  at  tbe 
residence  of  the  drawee,  with  necessary  instrao- 
tions,  and  is  not  liable  for  loss  occasioned  by 
the  negligence  or  default  of  the  latter,  as  sadi 
collecting  agent  becomes  the  agent  of  the  holder 
of  the  draft,  and  not  of  the  bank  with  wbidt 
it  is  deposited  for  collection.  Waterloo  Milling 
Co.  V.  Kueneter  (DI.)  7H 

2.  Worthless  drafts  received  by  a  bank  with 
which  paper  was  deposited  for  collection,  from 
a  collecting  bank  to  which  the  paper  was  sent, 
and  thereupon  credited  to  the  depositor,  with- 
out knowledge  of  the  insolvency  of  the  collect- 
ing agent,  do  not  change  the  rule  that  the  d^ 
positor  must  bei^  the  loss,  since  the  rights  of 
the  parties  are  the  same  as  If  the  worthless 
drafts  had  been  deposited  by  him.  Id. 

8.  The  retention  of  worthless  drafts  after 
knowledge  of  the  insolvency  of  the  drawer,  by 
a  bank  which  has  received  them  as  proceeds' 


BiCTCLES— BOUKDABIBfl. 


879 


of  paper  forwarded  lor  oollecdoD  and  credited 
to  the  depositor  before  learaineof  such  iofloly- 
eDcy,  and  the  sabeequent  proof  of  a  claim  on 
the  drafts  by  the  bank  in  its  own  name,  and 
the  receipt  of  a  dividend  thereon  from  the  re- 
ceiver ox  the  drawer,— do  not  relieve  the  de- 
positor from  liability  to  the  bank  for  the  loss 
sustained  on  the  balance  of  the  drafts.         Id, 

4.  No  equitable  lien  exists  upon  funds  of  a 
bank  in  the  hands  of  a  receiver,  in  favor  of  one 
who  deposited  money  in  the  bank  for  a  special 
purpose,  if  the  bank  was  permitted  to  use  the 
mooey  in  the  course  of  its  regular  business,  so 
that  no  part  of  it  can  be  identified  in  the  re- 
cei  ver's  bands.  Muhlenberg  v.  Ifmihieest  Loan 
dt  T.  Co.  (Or.)  M? 

5.  Public  moneys  placed  by  general  deposit 
In  a  bank  do  not  establish  a  trust  in  the  estate 
of  I  he  banker  on  his  insolvency,  except  so  far 
as  ihey  can  be  traced  into  some  specific  fund 
or  property.    titaU  v.  Foiter  (Wyo.)  226 

6.  Money  remaining  in  the  vaults  of  a  bank 
and  on  deposit  bv  it  in  other  banks  when  the 
banker  becomes  insolvent  will  be  held  to  con- 
stitute part  of  a  trust  fund  of  greater  amount, 
which  had  been  received  by  the  banker;  but 
it  is  otherwise  with  commercial  paper  repre- 
aenting  loans  made  by  him  before  assign- 
meat.  Id* 

KOTBS  AND  BBIEF8. 

Banks;  liability  as  to  collecdons.  795 

BICTCIiES*    Bee  also  Jsworkkbm. 

1.  One  riding  a  bicycle  on  a  sidewalk  or 
footway  incurs  the  penaltv  provided  by  Pa. 
Act  May  7, 1889,  against  driving  any  horse  or 
any  other  animal  upon  such  walk,  by  virtue 
of  the  Act  of  April  28,  1^89,  declaring  that 
bicycles  and  persons  using  them  are  entitled 
to  the  same  rights  and  subject  to  the  same  re- 
strictions as  are  prescribed  in  case  of  persons 
using  carriages  drawn  by  horses,  (km,  v. 
rorrcMt  (Pa.)  866 

2.  The  fact  that  a  sidewalk  was  on  land  ap- 
propriated by  a  turnpike  companv,  and  had 
been  constructed  and  kept  up  by  tlie  turnpike 
company,  aided  by  cootnbutions  from  village 
resiaents,  does  not  exempt  it  from  the  provi- 
sions of  Pa.  Act  1889  prohibiting  the  use  of 
•uch  walks  by  persons  riding  bicycles.       /d 

8.  The  consent  of  a  turnpike  company  to 
the  use  by  bicyclers  of  a  sidewalk  established 
alongside  the  highway  and  on  land  appro- 

Eriated  by  the  company  cannot  make  sucn  use 
Lwful  under  Pa.  Act  1889  prohibiting  the  use 
of  bicycles  on  sidewalks.  Id, 

4.  The  unlawful  use  of  a  sidewalk  by  bi- 
cyclers for  a  time  without  complaint  cannot 
avail  as  a  defense  to  the  prosecution  of  a  per- 
son for  such  offense.  Id. 

KOTBS  AND  BBIEF& 

Bicycles;  as  carriages;  riding  on  sidewalk. 

865 

BILLS  AND  NOTES.  Bee  also  Bqhds,  8; 
Contracts,  2,  8,  9;  Mobtgagb,  1,  2; 
Plbadino,  4:  ububt,  1. 

1.  A  subsequent  promise  to  pay  will  not 
bind  an  indorser  who  has  been  released  by  lack 
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of  notice,  unless  supported  by  a  consideration. 
Sebree  Depoeit  Bank  v.  Mordand  (Ey.)       806 

2.  A  f  ^ure  of  the  holder  of  a  promissory 
note  to  present  for  payment,  or  to  giva  notice 
of  nonpayment,  discharges  the  indofier  from 
liability.    PatiUo  t.  Alexander  {Qtk.)  616 

8.  A  guaranty  of  attorneys'  fees  ''up  to  10 
per  cent,  if  thu  note  has  to  be  collected  by 
law,  on  its  prompt  payment,"  without  other 
indorsement,  made  for  the  purpose  and  in  the 
course  of  negotiation,  makes  the  payee  liable 
as  an  indorser  with  a  superadded  liability  for 
such  reasonable  sums,  not  exceeding  10  per 
cent,  as  might  be  expended  for  attorney's  fees 
by  the  holder  in  the  collection  of  the  note.   Id, 

BONA     FIDE      PURCHASER.     Bee 

Vendor  and  Purohasbb,  1. 

BONDS.    See  also   Intbhbst,   2;    Mobt- 
gagb, 8,  4 

1.  Corporate  bonds  secured  by  mortgage 
and  payable  to  bearer  are  so  far  negotuue 
that  tue  holder  may  maintain  an  action  thereon 
in  his  own  name.  American  Nai.  Bank  v. 
American  Wood  Pa/per  Co.  (R  L)  108 

2.  That  a  statute  giving  a  title  by  delivery 
and  a  right  of  action  to  the  holder  of  negotia- 
ble paper  in  terms  applied  only  to  promusory 
notes  will  not  prevent  the  courts  from  reoog* 
nizing  corporate  bonds  as  negotiable.  Sl 

8.  That  a  bond  is  payable  ten  years  after 
date  or  sooner  after  five  years  does  not  destroy 
its  negotiability.  Id. 

4.  A  holder  of  corporate  bonds  secured  bj 
mortgage  is  not  given  a  present  right  of  action 
for  the  principal  of  the  bonds  upon  default  in 
payment  of  interest,  by  the  fact  that  the  mort- 
gage provides  that  upon  default  the  holder 
of  one  third  of  the  amount  of  bonds  may  re- 
quire a  sale  of  ihe  property,  and  the  "bonds 
shall  forthwith  become  due  and  payable."    Id. 

6.  Municipal  bonds  cannot  be  made  paya- 
ble "in  gold  coin  of  the  United  States  of 
America  of  the  present  standard  of  weight  and 
fineness,"  where  a  statute  provides  that  such 
bonds  shall  be  payable  "in  gold  coin  or  lawful 
money  of  the  United  States."  Skinner  v. 
Santa  BotaiCeX.)  512 

6.  The  terms  and  conditions  of  municipo. 
bonds,  which  the  statute  requires  to  be  stated 
in  a  notice  of  election,  including  those  as  to 
rate  of  interest  and  the  tax  levy  reouired  for 
payment  thereof,  must  substantially  follow 
those  stated  in  such  notice.  Id. 

BOUNDARIES. 

1.  A  body  of  water  having  well-defined 
shores  and  no  current,  lying  entirely  in  the 
state  of  Iowa  i  of  a  mile  from  the  main  channel 
of  the  Mississippi  river,  and  forming  no  part 
of  that  river  for  the  purposes  of  navigation,  is 
within  the  provisions  of  Iowa  Acts  28  Gen. 
Assem.  chap.  84,  against  tbe  use  of  seines  in 
the  waters  of  that  state,  and  is  not  within  the 
exception  of  boundary  waters,  over  which  the 
state  has  not  exclusive  Jurisdiction.  State  v. 
Eaug  (Iowa)  890 

2.  A  conveyance  of  land  situated  upon  a 
navigable   stream,  the   description  being  by 
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eouraes  and  distances  from  a  fixed  monnmeDt, 
and  establUhiDg  a  bouDdary  line  coincident 
with  the  line  of  navigation,  conveys  the  grant- 
or'a  title  as  far  as  the  thread  of  the  stream. 
Lak0  Share  d  M.  8.  B.  Co.  v.  PkUi(Ohio)   52 

Notes  asd  Briefs. 

Boundaries;  by  low-water  mark  689 

Of  state  by  river.  890 

On  navigable  waters.  52 

BRIDOES.     See    Eminent    DosfAiH,   8; 
Taxes,  7, 11, 12;  Notes  and  Bbibfb. 

BROKERS.    See  also  Etidencb,  28. 

1.  The  right  of  a  broker  to  commissions  on 
a  contract  the  signature  of  which  he  has  pro- 
cured is  not  affected  by  the  fact  that,  as  agent 
for  the  buyer,  he  subsequently  seeks  to  pro- 
cure from  the  seller  some  modification  of  the 
terms  of  sale.    Fairly  t.  Wappoo  MilU  (S.  C.) 

216 

2.  .The  recovery  of  commissions  by  a  broker 
is  not  prevented  by  failure  to  procure  a  license 
under  an  ordinance  imposing  a  penalty  for 
such  failure,  where  the  object  of  the  ordinance 
is  simply  to  enforce  payment  of  a  tax.         Id. 

BUILDING  AND  LOAN   ASSOCIA- 
TIONS.    See  also  Bbcbiybrs,  2. 

1.  The  members  of  a  building  association, 
both  borrowers  and  nonborrowers,  must  assist 
in  bearing  its  losses.  Eversmann  v.  ikAmitt 
(Ohio)  184 

2.  A  borrowing  member  of  a  building  asso- 
ciation is  not  entitled  to  cancelation  of  the 
mortgage  given  to  secure  the  loan,  until  the 
dues  paid  and  the  dividends  declared  and  not 
paid  equal  the  par  value  of  his  shares.        Id. 

8.  A  borrowing  member  of  a  buildiDg  asso- 
ciation whose  mortgage  stipulates  for  the  pay- 
ment of  such  "assessments"  as  may  be  levied 
•on  him  as  a  member  is  liable  for  a  pro  rata 
assessment  on  the  members,  made  by  a  re- 
ceiver in  insolvency  of  the  associatioD.        Id. 

4.  An  assessment  on  stock  in  a  building  and 
toan  association,  for  the  purpose  of  covering 
losses  and  equalizing  the  members,  so  that  they 
may  all  ffo  out  at  the  final  close  on  an  equal 
footing,  IS  within  the  liabilities  of  a  member 
upon  a  note  and  mortgage  which  include  a  pro- 
vision for  the  payment,  not  only  of  iDstal- 
ments  of  dues,  but  of  any  fees  or  assessments. 
Wohlford  V.  Gitiuntf  Bldg.  L.  <fi  8av.  Amo. 
<Ind.)  1T7 

6.  An  assessment  to  cover  losses  and  equal- 
ize members  is  properly  made  by  the  board  of 
•directors  of  a  building  and  loan  association, 
instead  of  by  the  association  as  a  whole,  under 
«  statutory  provision  that  the  business  of  the 
association  shall  be  managed  by  a  board  of  di- 
rectors. Id. 

6.  A  formal  acceptance  in  writing  of  the 
provisions  of  Ind.  Act  1885,  which  expressly 
grants  to  building  and  loan  associations  power 
to  make  assessments  or  stock  calls  to  cover 
losses,  is  not  necessarv  in  order  that  such  an 
association  may  exercise  the  enlarged  powers 
granted  by  that  statute,  including  the  power 
to  make  an  assessment  to  cover  losses  and 
29  L.  R  A 


thereby  equalize  members,  so  tbat  aO  at  the 
close  may  go  out  on  an  eqval  footing.         II 

7.  Forfeiture  of  stock  in  a  building  and  loaa 
association  for  failure  to  make  required  pay- 
ments, if  it  is  authorized  by  the  contract  of  ths 
parties,  the  rules  and  regulations  and  by  lavs 
of  the  association,  and  (£e  statute  under  which 
it  is  created,  cannot  be  relieved  against;  and 
the  mortgage  given  bv  such  member  may  be 
foreclosed  for  the  full  amount  of  his  original 
loan,  with  interest,  without  any  abatement 
for  the  value  of  the  stock  or  for  paymena 
made  by  him  thereon.  Southern  Bldg.  dt  L. 
Atso.  V.  Anni9ton  Loan  db  T.  (h,  (Ala.)  120 
But  see  eontra  below. 

8.  The  application  upon  a  mortgs^  to  a 
building  and  loan  association,  of  payments 
made  by  the  mortgagor  upon  his  ahares  of  stock 
in  the  association,  which  were  declared  for- 
feited after  default,  must  be  allowed  on  fore- 
closure of  the  mortgage,  notwithstanding  a 
rigid  provision  in  his  contract  that  his  mem- 
bership and  all  sums  theretofore  paid  aboold 
be  forfeited  in  case  of  default;  and  a  claim  that 
the  loan  and  membership  are  separate  and  dis- 
tinct contracts  cannot  be  sustained  after  the 
termination  of  the  membership  and  the  matu- 
rity of  the  loan  by  an  election  to  foreclose. 
BandaU  v.  National  Bldg.  L.  db  P.  Unicm 
(Neb.)  I3S 

9.  The  monthly  payments  for  subscriptions 
to  the  shares  of  a  building  and  loan  ai«ocia- 
tion,  which  have  been  pledged  as  collateral 
security  for  a  loan  secured  by  mortgage,  ia 
which  interest  and  dues  are  consolidated, 
should  l)e  applied  upon  the  mortgage  in  deter- 
mining whether  that  has  been  paid,  when  the 
association  is  in  the  hands  of  a  receiver.  BvUt 
V.  Bryan  (S.  C.)  127 

10.  Stock  payments  by  a  borrowing  member 
of  a  building  and  loan  association  are  not  ipm 
facto  credits  upon  his  indebtedness,  so  as  to 
reduce  pro  tanto  the  amount  due  on  his  mort- 
gage, but  a  t>orrower  may  elect  to  have  pay- 
ments on  account  of  stock  applied  upon  bis  in- 
debtedness to  the  association.  BandaU  r. 
National  Bldg,  L.  db  P.  Union  (Neb.)  183 

11.  The  appointment  of  a  receiver  for  a 
building  and  loan  association  terminates  the 
contract  of  a  shareholder  who  is  also  a  bor- 
rower and  has  given  a  mortgage  to  secure  the 
loan,  so  that  he  is  not  liable  tor  the  moDihly 
dues  accruing  after  such  appointment.  Bttut 
V.  Brt^n  (S.  G.)  itl 

Notes  and  Briefs. 
Building  and  loan  associations;  rij^bt  to  ap> 


protected  by  law;  payments  not  ip9o  facto  a  re- 
duction of  the  mortgage;  right  of  third  persona 
to  require  the  application:  (a)  surety  for  bor- 
rower; {h)  purchaser  at  sheriffs  sale;  (c)  credit- 
ors or  assignees;  ((f)  second  mortgagees;  asso- 
ciations on  the  terminating  plan;  rule  under 
changed  conception  of  loan  association:  right 
to  a  credit  of  profits;  forfeiture;  insolvency  or 
abandonment  of  scheme;  change  of  rules;  ricbt 
of  third  person  to  resist  application;  efltect  of 
special  aj^reement  i20 
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LiabflKy  of  advanced  member  of  baildlng 
and  loan  aasociation  to  aaaessment  for  losses: — 
decisions  proceeding  on  the  partnership  theory; 
the  original  loan  association  theory;  effect  of 
rules  or  proyisions  in  mortgage;  chance  of 
rules;  liability  as  members  after  release  of 
mortgage;  statutory  provisions.  1T7 

BURDEN  OF  PROOF.    Sc^e  Etidehob. 

BURGLARY.    See  Hoihcidb. 

BT-IiAWS.    See  Cobforations,  9»  10. 

CARRIERS.    See  also  Cab«:  GoNTBAcrrs, 
4;  Dai£A6E8,  1,  2;  Eyidsncb,  18;  Feb- 

BIB8,1. 

1.  The  relation  of  carrier  and  passenger  does 
not  exist  between  a  street-railway  companT 
and  a  person  who  has  given  a  signal,  which 
is  seen  and  responded  to,  for  a  car  to  stop, 
but  who  is  struck  by  the  unezpcted  swinging 
of  the  car  from  its  proper  track  on  to  a  switch 
track.  Dtmodan  y.  Harford  Street  H,  Co, 
(Conn.)  297 

2.  The  use  of  indecent  or  profane  language 
in  a  street  car,  which  constitutes  a  breach  of 
the  peace  for  which  a  person  may  be  punished 
by  fine  or  imprisoDment,  justifies  the  conductor 
in  putting  the  offender  ofF  the  car.  liobineon 
Y.  Rockland,  T.  d  0.  Street  R  Co.  (Me.)    580 

8.  A  passenger  in  a  crowded  street  car  io 
which  there  are  many  ladies,  who  on  being  re- 
quested by  the  conductor  to  stop  sweariD^  de- 
nies his  guilt,  and  when  told  that  he  has  been 
profane  calls  the  conductor  "a  damned  liar," 
S8YS  that  he  would  swear  as  much  as  he 
"aamned  pleased,"  and  that  he  "would  be 
Grod  damned  if  he  would  i)ut  him  off  the  car," 
— should  be  ejected  from*  the  car  even  if  the 
conductor  was  at  first  in  error  in  charging  him 
with  profanity.  Id. 

4.  Failure  to  pay  for  a  ticket  when  pur- 
chased because  of  haste  to  catch  a  train,  and 
the  acceptance  of  a  promise  to  pay  on  return, 
will  not  defeat  the  right  of  the  passenger  to 
recover  damages  for  election  because  the  ticket 
bears  a  prior  date.  Eunoorth  y.  Chieago^  B,  d 
Q.  R  Do.  (Iowa)  178 

5.  The  clause  ''contiouous  passage  within 
one  day  of  date  of  sale"  on  a  railroad  ticket 
does  not  make  the  ticket  invalid  on  the  day  of 
sale  because  it  bears  a  prior  date.  Id. 

6.  A  railroad  company  is  not  liable  for  in- 
juries received  by  a  passenger  from  an  acci- 
dental blow  by  one  of  its  employes  while  mak- 
ing a  playful  attempt  to  strike  another 
em  ploy  S,  as  the  act  is  not  within  the  line  of 
his  employment.  Ooodtoe  y.  Memphis  d  C. 
B.  Co.  (Ala.)  729 

7.  An  unlustifiable  assault  upon  a  passen- 

§er  by  a  railroad  employ^  who  owes  him  the 
uty  of  protection  renders  the  carrier  respon- 
sible for  the  injuries  caused  thereby.  Atehieon, 
T.  d  8.  F.  R,  Co.  y.  Eenry  (Kan.)  465 

8.  Illegal  arrest  without  a  warrant,  and 
false  imprisonment  of  a  passenger,  caused  by 
a  conductor  in  charge  of  the  train  on  which  he 
was  riding,  while  acting  in  the  line  of  his  em- 
ployment, render  the  carrier  liable.  Id, 
29  L.R.  A  66 


9.  For  such  a  sum  of  moner  and  such  aril* 
cles  as  a  passenger  might  for  her  personal  con- 
venience and  adornment  appropriately  carry 
with  her  in' a  sleeping  car,  if  stolen  by  an  em- 
ploy6  while  the  passenger  was  under  his  pn> 
tection,  the  sleeping-car  company  Is  liable. 
PuUman's  Palace  Oar  Co.  y.  Martin  ((H.)  498 

10.  A  common  carrier  who  does  not  know, 
or  have  good  reason  to  know,  that  barrels  re- 
ceived by  him  for  shipment  contain  short  lob- 
sters, is  not  liable  for  receiving  them,  under 
Me.  Laws  1889,  chap.  292,  §  2,  making  it 
unlawful  to  catch  or  "possess  for  any  pur- 
pose" between  specified  dates  any  lobster  less 
than  lOi  inches  long.    StaU  v.  Svoett  (Ma)  714 

11.  A  contract  to  give  all  the  traflic  of  certain 
mines  and  furnaces  and  of  a  railroad  therefrom 
at  reasonable  rates  to  another  and  connecting 
riailroad,  which  furnishes  aid  to  develop  the 
business,  is  not  ultra  viree  or  in  violation  of 
Pa.  Const,  art  17.  $g  t,  8,  4«  requiring  rail- 
roads to  carry  each  other's  traffic  without  dis- 
crimination, and  prohibiting  discrimination  in 
transportation  for  individuals,  and  prohibiting 
the  consolidation  of  parallel  and  competing 
roads.  Bald  EagU  Valley  B.  Co,  v.  Nittany 
VaOey  R.  Co.  (Pa.)  428 

NOTBS  AND  BBIEFS. 

Carriers;  effect  of  ticket;  remedy  for  wrong- 
ful expulsion.  178 
Liability  for  assault  on  passenger.           466 
Person  waiting  for  street  car  as  a  passenger. 

298 
Theft  of  property  in  sleeping  car.  498 

Action  against,  by  shipper  of  goods.       578 

CASE. 

A  shipper  of  goods  may  maintain  an  action 
on  the  case  against  the  carrier  for  their  negli- 
gent injury,  where  they  were  sold  and  shipped 
subject  to  the  payment  of  a  draft  against  the 
bill  of  lading,  the  shipper  guaranteeing  pay- 
ment of  freight,  although,  when  notified  of 
the  injury,  he  refused  to  give  directions  as  to 
their  disposition  on  the  ground  that  be  no 
longer  had  tide,  if  the  carrier  did  not  act  upon 
such  claim  to  his  prejudice.  Spence  v.  A'orfolk 
dW.ROo.  (Va.)  578 

CHAMPERTY*    See  Cloud  oh  Titls. 

CHARITIES.    See  Taxes,  A 

NOTBS  AHD  BbIBFS. 

Charities;  what  constitute.  604,  798 

CHURCH.    Bee  Rbligiottb  SooiBTiEa. 

CIGAR       MAKERS'       UNION.    See 

Tradb-mabk,  Notes  asd  Bbibfs. 

CITIZEN.    See  CoNsnTunoirAL  Law,  7. 
CLOUD  ON  TITLE. 

A  deed  or  other  instrument  purporting  to 
convey  land,  that  shows  upon  its  face  that  the 
grantors  therein  were  out  of  poasession  of  the 
land  granted  at  the  time  of  its  execution, 
and  that  such  land  at  the  time  was  adversely 
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held  bv  another,  it  void  upon  its  face,  am  to 
fuch  aavene  occupant,  and,  as  to  him,  does 
not  create  such  a  cloud  upon  his  title  as  will 
authorize  the  interposition  of  a  court  of  eouity 
on  his  behalf  for  its  removaL  Bme$  t.  MtddU- 
ton  (Fla.)  66 


Notes  and  BBnora 
Cloud;  power  of  equity  to  remove. 
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COIN.    See  Bonds,  0;  Judombnt,   1,  8, 

XOTBS  AND  BkIEFB. 

COLLECTION.    Bee  Banks,  1-8. 

COLLEOES.    See  also  Cobforations,  1; 
Quo  Wabranto,  8,  4. 

Admission  into  the  Kansas  State  Uniyersity 
is  made  free  by  statute,  and  the  board  of 
reji^ents  has  no  power  to  collect  a  fee  of  $5 
or  any  other  fee  for  the  use  of  the  library,  or 
to  exclude  students  from  the  use  of  the  library 
for  the  nonpayment  of  such  fee.  Btattt  LiU 
tie,  y.  BegenUt^Unitenity  (Kan.)  878 

COMMERCE.    See  also  Taxes,  VSL 

1.  A  state  statute  requiring  all  vessels  using 
wood  for  fuel  while  navigating  waters  of  the 
state  to  be  provided  with  suitable  fire  screens 
does  not  conflict  with  acts  of  congress  or 
regulations  of  supervising  inspectors,  and  is 
not  an  interference  with  interstate  commerce. 
Burraioi  v.  Delta  Transp.  Co.  (Mich.)         468 

2.  A  license  tax  on  the  right  to  operate  a 
branch  railroad  in  a  city  cannot  be  imposed  by 
the  city,  where  this  branch  is  part  of  an  inter- 
state fine  of  railroad.  San  Bernardino  y, 
Bouthern  P.  Go.  (Cal.)  827 

S.  An  ordinance  imposing  a  license  on  hawk- 
ers and  peddlers  does  not  interfere  with  inter- 
state commerce  in  the  case  of  a  peddler  of 
chairs  imported  into  the  state  before  his  em- 
ployment begins,  even  though  the  sale  by  him 
is  conditional  and  the  title  remains  in  the  for- 
eign owner.    South  Bend  t.  Martin  (Ind.) 

681 
Notes  and  Bbhefs. 

Commerce;  interstate,  as  affected  by  license 

tax.  827,  682 

Game  laws  as  affecting.  715 


COMMISSIONEBa 

Mandamus,  2. 


See  CouBTS,    1: 


COMMISSIONS.    See  Brokers. 
COMMON  LAW.    See  Eyidengb,  flL 

CONFLICT  OF  LAWS. 

1.  Mill.  &  V.  (Tenn.)  Code,  g  6040.  provid- 
ing  that  residents  of  other  states,  having  ex- 
hausted their  remedies  there  against  debtors 
residing  in  such  states,  may  subject  to  the  sat 
isfaction  of  their  claims  property  situated  in 
Tennessee,  gives  such  creditors  a  remedy  to  the 
same  extent  and  in  the  same  manner  and  with 
the  same  priority  as  a  citizen  of  Tennessee. 
Commereiat  Nat,  Bank  ▼.  MaUurweU  Iron  d 
&  Co.  (Tenn.)  164 

89L.Il.  A. 


2.  A  statute  making  a  jadgment  ( 
by  a  corporation,  after  a  petition  lias  beoi  filed 
for  its  dissolution,  void  as  against  the  leodver 
and  creditors,  is  not  effective  to  oontrol  the  dis- 
position of  property  attached  aooordiog  to  the 
laws  of  another  state  under  such  Jadgment 

8.  Applications  for  insaranoe  sent  by  mail 
to  another  state,  where  they  are  passed  upon 
and  accepted,  and  in  which  policies  are  dated 
and  signed  and  then  mailed  to  the  inaured,  are 
governed  bv  the  laws  of  that  state,  so  aa  to  be 
unaffected  by  statutes  at  the  residence  of  the 
insured  prohibiting  insurance  by  unauthorised 
foreign  companies.  State  Mut,  F,  Jma,  Co.  v. 
BrifUdey  State  <ft  H.  Co,  (Ark.)  712 

KOTBS  Ain>  BBIEFa. 
Conflict  of  law;  as  to  insolvency  prooeedin& 

CONSIGNOR.    Bee  Tbusts,  111 

CONSTITUTIONAL  LAW.  See  also 
ComcEBCB;  Courts,  2;  EMOfEar  Do- 
main; EXSOUTOBS  AND  ADMUnSTIIATORS, 

8;  Ljckhsb.  3;  Offiobbs,  2;  Sohooi«8»  1. 

1.  The  provision  of  the  Illinois  oonstttution 
prohibiting  municipalities  from  making  dona- 
tions to  pnvate  corporations  is  self-execating, 
and  operated  as  paramount  law  from  the  adop- 
Uon  of  the  constitution.  Watihingtonian  Home 
V.  Chicago  aw.)  TBS 

2.  A  practical  construction  of  a  state  oonsti- 
tution  for  nearly  forty  years  will  be  condusive 
of  its  meaning  when  tbat  would  otherwise  be 
doubtful    French  v.  StaU,  Barley  (Ind. )    113 

3.  Aconstitutional  provision  on  the  subject  of 
usury  must  be  presumed  to  have  been  adopts' 
with  reference  to  an  existing  custom  wbicl. 
permitted  interest  to  be  taken  in  advance. 
Bank  of  NewpoH  ▼.  Cook  (Ark.)  761 

4.  Associating  with  the  sovemor,  the  au- 
ditor, treasurer,  secretary  of  state,  and  attor- 
ney general,  as  a  board  for  the  purpose  of 
electmg  prison  directors,  is  not  an  uncoostita- 
tional  oomroingltng  of  executive  with  admin- 
istrative officers  in  violation  of  the  provision 
separating  the  powers  of  government  into  three 
departments,  the  legislative,  executive,  and 
judicial,  but  including  the  administrative  in 
the  executive  department  FrenA  t.  &aie^ 
Barley  (Ind.)  113 

6.  A  statute  is  not  an  est  poet  facto  law  be- 
cause it  abrogates  the  provision  existing  when 
an  offense  was  committed,  tbat  the  accused 
mav  secure  a  change  of  magistrate  or  place  of 

Creliminary  examination  upon  his  affidavit  of 
elief  of  the  prejudice  of  the  magistrate  before 
whom  he  is  brought  for  examination.  J^eopfe, 
Chandler,  v.  McDonald  (Wyo.)  834 

6.  The  courts  cannot  declare  a  statute  un- 
constitutional and  void  soleljr  on  the  ground  of 
unjust  and  oppressive  provisions,  or  because 
it  is  supposed  to  violate  the  natural,  social,  or 
political  rights  of  a  citizen,  unless  such  in- 
justice is  prohibited  or  such  rights  guaranteed 
or  protected  by  the  constitution.  Burrwte  v. 
V.  Delta  Tranep.  Co.  (Mich.)  468 

7.  The  kgislature  in  undertaking  to  impose 
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WLTk  unreasonable  and  unneoessary  bnrden  upon 
AH  J  one  citizen  or  class  of  citizens  transcends 
Hie  authority  entrusted  to  It  by  the  eonslitution. 
although  it  imposes  the  same  burden  upon  all 
otlier  citizens  or  class  of  citizens.  Hitehie  ▼. 
J^^opUaXL)  78 

8.  The  right  to  make  contracts  is  inherent 
and  inalienable  under  Dl.  Const  art.  2,  §  1, 
declaring  that  all  men  are  by  nature  free  and 
indepenaent  and  have  certain  inherent  and  in- 
alienable rights,  among  which  are  life,  liberty, 
and  thepursuit  of  happiness;  and  any  attempt 
to  unreasonably  abridge  it  is  unconsntutionfll. 

9.  While  the  right  to  contract  may  be  subject 
to  limitations  growing  out  of  the  duties  which 
the  individual  owes  to  society,  the  public,  or 
tbe  government,  the  power  of  the  legislature 
to  limit  such  right  must  rest  upon  some  rea- 
sonable basis,  and  cannot  be  arbitrarily  exer- 
cised. Id. 

10.  A  statute  prohibiting  the  employment 
of  females  in  any  factory  or  workshop  more 
than  eight  hours  a  day  is  unconstitutional  as  a 
purely  arbitrary  restriction  upon  the  funda- 
mental right  of  the  citizen  to  control  his  or  her 
own  time  and  faculties,  and  a  substitution  of 
tbe  legialatiye  ludement  for  that  of  the  em- 
ployer and  employe  in  a  matter  about  which 
they  are  competent  to  agree  with  each  other. 

11.  The  constitutional  right  to  acquire,  poa- 
■ess,  and  protect  property  prevenU  making 
a  man  liable  for  the  acts  and  engagements  oi 
fltrangers  over  whom  he  has  no  controL  Dur- 
kin  V.  Kingston  Goal  Oo.  (Pa.)  808 

12.  The  imposition  of  liabili^  on  a  mine 
owner  by  Pa.  Act  1891,  art.  17,  for  the  failure 
of  a  certified  foreman,  whom  he  is  compelled 
to  employ,  and  with  whose  acts  he  cannot  inter- 
fere,and  whose  duties  are  prescribed  by  the  act, 
to  comply  with  those  duties,  is  unconstitutional 
and  void.  Id. 
Police  power. 

18.  The  police  power  of  the  state  Is  that 
power  which  enables  it  to  promote  the  health, 
comfort,  safety,  and  welfare  of  society. 
JUtehie  ▼.  People  (Dl.)  70 

14.  Statutes  passed  in  pursuance  of  the 
police  power  of  the  state  must  not  conflict 
with  the  constitution,  and  must  hsve  some 
relation  to  the  end  sought  to  be  accomplished; 
and  where  their  ostensible  object  is  to  secure 
the  public  comfort,  welfare,  or  safety  they 
must  appear  to  be  adapted  to  that  end,  and 
cannot  invade  the  rights  of  person  and  prop- 
erty under  the  guise  of  a  police  regulation 
where  they  are  not  such  in  fact  Id. 

16.  A  statute  prohibiting  the  employment  of 
women  in  factories  or  workshops  for  more 
than  eight  hours  a  day  cannot  be  sustained  as 
a  police  regulation  for  the  promotion  of  the 
public  health,  on  the  ground  that  it  is  designed 
to  protect  women  on  account  of  their  sez  and 
physique,  as  sex  is  no  bar  under  the  Dlinois 
constitution  or  laws  to  the  right  to  contract, 
and  the  mere  fact  of  sex  will  not  Justify  the 
exercise  of  the  police  power  for  the  purpose  of 
limiting  the  exercise  of  such  rights  by  a 
woman,  unless  there  is  some  fair,  just,  and 
reasonable  connection  between  such  limitation 
28L.R  A. 


and  the  public  health,  safety,  or  welfare;  and 
there  is  no  reasonable  ground  why  a  woman 
should  be  deprived  of  the  right  to  determine 
for  herself  how  many  hours  during  each  day 
she  can  and  may  work  in  an  employment  con- 
ceded to  be  lawful  in  itself  and  suitable  for 
her  to  engage  in,  even  if  the  police  power  caa 
be  exercised  to  prevent  injury  to  the  individual 
engaged  in  a  particular  ouUng.  Id. 

16.  The  police  power  does  not  extend  to  a 
statutory  prohibition  of  the  exerdse  by  em- 
ployers of  the  right  to  Insist  that  employ^  shall 
not  belong  to  labor  unions.  BtaU  T,  JvXout 
(Mo.)  257 
Due  process. 

17.  The  privilege  of  contracting  is  both  a 
liberty  and  a  property  right,  of  which  one  can- 
not be  deprived  without  due  process  of  law. 
BitchU  v.  P^opU  (111.)  79 

18.  The  right  to  labor  or  employ  labor  and 
make  contracts  in  respect  thereto,  upon  such 
terms  as  may  be  agreed  upon,  is  included  in 
the  guaranty  of  111.  Const  art.  2,  $  2,  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  M. 

19.  A  right  to  insist  that  employes  shall 
withdraw  ir6m  or  refrain  from  Joining  any 
trade  union  or  labor  union,  as  a  condition  of 
employment,  or  continued  employment,  is 
witiiin.  the  constitutional  rights  of  an  employer, 
and  protected  by  the  constitutional  guaranty 
of  due  process  of  law  against  a  statute  which 
attempts  to  make  it  an  offense  for  an  employer 
to  impose  such  conditions.  BiaU  y.  Julow 
(Mo.)  857 

20.  Mafling  to  a  resident  of  the  sUte,  as  well 
as  publishing,  a  notice  of  a  proceeding  in  scire 
facias  to  revive  a  Judgment,  as  provided  in  8 
Starr  &  C.  (Ill)  Stat.  p.  1789,  where  his  resi- 
dence is  stated  in  the  aflUdavit,  which  shows 
that  he  has  gone  out  of  tbe  state  or  is  con- 
cealed within  It  so  that  process  cannot  be  served 
on  him,— is  suflScient  to  satisfy  the  constitu- 
tional requirement  of  due  process  of  law. 
Biekerdike  y.  AUen  (Dl.)  782 

21.  Requiring  every  taxable  person  to  bring 
in  an  account  of  his  ratable  estate  to  the  as- 
sessors at  a  time  and  place  of  which  be  has 
notice,  upon  which  he  may  be  examined  and 
heard,  is  sufficient  to  constitute  due  process 
of  law  in  a  tax  assessment.  McTwiggan  v. 
Hunter  (R.  I,)  526 

22.  A  statute  which  makes  any  person  who 
driyes  a  herd  of  horses,  asses,  cattle,  sheep, 
goats,  or  swine  over  a  public  highway  con- 
structed on  a  hillside,  liable  for  all  damages 
done  by  such  animals  in  destroying  the  banks 
or  rolling  rocks  into  or  upon  such  highway, 
is  not  unconstitutional  as  a  denial  of  equal 
privileges,  immunities,  or  protection  of  the 
laws,  or  as  depriving  any  person  of  property 
without  doe  process  of  law.  Brim  y.  Jonee 
(Utah)  97 

Eqiialltjrf  class  le^slatioiu 

28.  The  provision  for  an  attorney's  fee  in  an 
action  for  wages,  made  by  Ohio  Rev.  Stat. 
^  8568a,  in  case  the  wages  have  not  been  paid 
within  three  days  after  a  demand  in  writing,  ii 
an  unconstitutional  denial  of  tbe  equal  pro- 
tection of  the  laws,  since  the  statute  imposes 
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the  restrlcHoD  upon  one  class  of  citizens  only. 
Hoddng  VaiUy  Ooai  Co.  ▼.  Aximt  (Ohio)     880 

24.  A  statute  prohibiting  the  emplo^ent  of 
females  in  any  factory  or  workshop  for  more 
than  eight  hours  a  day  is  unconstitutional  as 
partial  and  discriminatiog  in  its  character, 
whether  applying  only  to  manufacturers  of 
wearing  apparel  and  like  articles,  or  as  apply- 
ing to  manufacturers  of  all  kinds  of  products. 
BxtchU  y.  People  (111.)  79 

26.  An  ordinance  applying  to  all  transient 
merchants,  requiring  a  license  fee,  is  not  un- 
constitutional as  class  legislation.  Ottumtoa 
y.  Zekind  (Iowa)  784 

26.  A  statute  proyiding  for  the  protection  of 
trade-marks  adopted  by  associations  or  unions 
of  workingmeuiis  not  yoid  as  class  legislation 
or  as  granUDg  special  priyilegea  or  immunities. 
State  y.  BUhop  (Mo.)  200 

27.  A  sUtute  restricting  the  riffht  to  dis- 
charge laborers  because  of  memoership  in 
labor  unions  is  within  a  constitutional  provi- 
sion against  special  laws.    State  y.  Julow  (Mo.) 

257 
KoTBS  Am)  Bbiefa. 

See  also  Poll  Tazbb. 

Constituiional  law;  adopting  long-continued 
construction.  777 

Due  process  in  seizure  and  production  of 
papers.  '    810 

Due  process  in  statute  providing  for  attor- 
ney's fees.  887 
Due  process  by  special  statute.  262 
Due  process  in  reviving  judgment  782 
Arbitrarily  imposing  liability.  806 
As  to  creating  absolute  liability  for  damages. 

08 
Police  regulations  by  state  as  affecting  com- 
merce. 468 
Extent  of  police  power  to  interfere  with  con- 
tracts. 81 
Ex  post  facto  HwB.  884 
Function  of  appointing  to  office.              118 

CONTRACTS.  See  also  Bbokers,  2;  Cab- 
bibbs,  11;  Constitutional  Law,  8-10, 
17,  18,  24;  Salb. 

1.  Letters  and  telegrams  which  constitute  an 
offer  and  acceptance  of  a  proposition  complete 
in  its  terms  may  constitute  a  binding  contract, 
although  there  is  an  understanding  that  the 
agreement  shall  be  expressed  in  a  formal  writ- 
ing, and  one  of  the  parties  afterwards  refuses 
to  sign  such  an  agreement  without  material 
modificaiioDS.  Sanders  y.  Pottlitzer  Broe, 
Fruit  Go.  (N.  Y.)  481 

2.  Signing  one's  name  In  blank  upon  the 
bade  of  a  promissory  note  to  which  he  is  not  a 
party,  pursuant  to  an  oral  agreement  to  guar- 
antee its  payment,  although  insufficient  of 
itself,  will  justify  the  holder  to  write  a  contract 
of  guaranty  over  the  signature,  and  thus  satisfy 
the  statute  of  frauds.  Petermm  v.  BuMell 
(Minn.)  612 

8.  The  extension  of  the  time  of  payment  of 
a  past-due  note  is  a  sufficient  consideration  to 
support  a  promise  by  a  guarantor  to  pay  it  ItL 
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4.  Consideration  for  an  agreement  by  a  rail- 
road company  and  other  ptraes  about  to  con- 
struct a  railroad  from  a  mine  to  a  furnace,  and 
from  the  furnace  to  an  established  raflroad, 
that  they  wHl  ship  all  their  products  at  reason- 
able rates  over  the  Litter  railroad,  may  be 
found  in  the  purchase  by  the  owner  of  the  old 
road  of  a  certain  quantity  of  tlie  bonds  of  the 
new  company  at  par  in  order  to  supply  funds 
for  the  enterprise.  Bald  EagU  VaUqf  B.  Go. 
y.  Ifittany  VaUqf  R  Co.  (Pa.)  42S 

6.  A  contract  between  corporationa  <ngan- 
Ized  to  distribute  and  furnish  water  to  con- 
sumers in  a  county  and  city,  one  of  which 
owns  a  supply  of  water  and  a  pipe  line  ending 
at  the  city  limits,  and  the  other  a  dlatribnting 
plant  within  the  city,  for  co-operation  in  sup- 
plying water  to  the  city  and  providing  a 
method  of  determining  the  price  of  water,  fa 
not  in  violation  of  public  policy  as  a  monopoly 
for  its  sale,  since  the  California  constitution  re- 
serves to  municipal  corporations  the  power  of 
regulating  water  rates.  San  Diego  Water  Go. 
v.  San  iHego  Flutns  Co.  (CaL)  880 

6.  The  fact  that  the  mayor  of  a  dty  is  also 
the  president  and  a  stockholder  of  a  gas  com- 
pany which  furnishes  gas  to  the  dty,  not  by 
virtue  of  any  contract,  but  by  requirement  of 
law,  when  he  has  no  authority  in  the  matter  of 
procuring  the  gas,  does  not  defeat  the  right  to 
enforce  payment  from  the  dty,  although  the 
charter  of  tne  city  provides  that  no  officer  shall 
be  directly  or  indirectly  interested  In  any  con- 
tract, work,  or  business,  or  the  sale  of  any 
article  for  which  payment  is  to  be  made  frcHn 
the  dty  treasury,  and  that  ail  contracts  in  vio- 
lation thereof  shall  be  void.  Capital  Oao  Co, 
v.  Young  {Cb\.)  463 

7.  A  contract  for  the  sale  of  property  to  a 
dty  through  one  of  its  officers,  who  receives  a 
commission  from  the  other  party  for  effecting 
it,  is  illegal  and  void  both  at  common  law  and 
under  Ohio  Rev.  Stat  ^  6060,  dedaring  it  a 
penal  offense  for  any  public  officer,  agent, 
servant,  or  employ^  to  be  directly  or  indinctly 
interested  lo  any  contract  for  the  purchase  of 
any  property  of  the  state,  county,  or  munid- 
pality.    Findlay  v.  Porta  (C.  0.  App.  6th  C.) 

188 

8.  A  provision  in  a  lease  of  a  warehouse 
owned  by  a  railroad  company,  that  such  com- 
pany shall  not  be  responsible  for  any  damage 
caused  by  fire,  is  not  void  as  against  pnblie 
poIi(^  on  the  ground  that  the  property  of  the 
public  will  thereby  be  in  danger.  St/qphene  v. 
Southern  P.  Co.  (Gal.)  751 

0.  It  is  not  essential  to  the  recovery  of  an 
Instalment  of  the  amount  agreed  to  be  paid  in 
consideration  of  a  release  of  dower  rights,  that 
the  plaintiff  should  have  physical  possession 
of  a  note  which  the  contract  contemplated 
should  be  given  to  represent  such  instalment 
until  the  same  became  due.  Irtin  y.  /reis 
(Pa.)  202 

10.  A  contract  valid  when  made  cannot  be 
rendered  invalid  by  a  general  statute  subse- 
quently passed.  Stephens  y.  Southern  P.  Co. 
(CaL)  751 

KOTBS  AND  BbDEFB. 

Contracts;  sufficiency  of  contract  by  offer 
and  acceptance  without  execution  of  contem- 
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plated  formal  iDstniinent: — ^general  statements 
of  the  law;  suggestion  of  formal  contract; 
understanding  that  there  is  to  be  a  formal  con- 
tract; where  some  terms  unsettled;  where  the 
execution  of  a  formal  contract  is  one  of  the 
terms  of  tiie  agreement;  agreement  to  execute 
formal  contract  may  be  btndine;  where  it  ap- 
pears that  the  contract  when  finubed  should  be 
a  formal  one;  failure  to  execute  draft  of  con- 
tract; estoppel;  illustrations  of  proposals  for 
formal  contract;  intention  to  have  formal  con- 
tract as  evidence.  481 
Special  contracts  and  obligations  to  make 
payment  in  gold  or  sil▼er^--fI.)  before  legal 
tender  act;  (II.)  application  of  legal  tender  act 
to  specific  contracts  for  coin:  (a)  decisions  be- 
fore Bron9on  ▼.  Rode$:  (1)  denying  effect  to 
SQch  contracts;  (2)  supporting  such  contracts; 
(8)  in  equity  cases;  (4)  effect  of  state  statutes; 
if>)  docUine  of  Bronton  ▼.  Bodes  and  later 
cases:  (1)  federal  cases;  (2)  state  decisions  gen- 
erally; (8)  alternative  provisions;  coin  or 
equivalent;  (4)  municipal  and  state  contracts; 
(ill.)  implied  contracts  or  obligations  imposed 
by  law:  (a)  in  general;  (b)  bailment  and  con- 
vererfon  of  coin;  (e)  bank  deposits;  {d)  account- 
ing for  trust;  (e)  other  actions  for  damages. 

612 
Against  liability  for  negligence.  751 

By  unlicensed  broker.  220 

By  mail.  712 

Public  policy  as  to.  424 

Validity;  when  prohibited.  712 

Illegality  to  prevent  remedy.  292 

Merger  in  written  instrument  55 

Condition  of  rescission.  860 

COPABCEHEB.    Bee    CoTEirAKOT;    Im- 

FBOYBlOfiMTB;    PaBTITIOH. 

COBPOBATIONS.    See    also  AoBiouir 

TURAL       BOCTBTIBS;       ATTACHMENT,       2; 

BoNDfl,  1;  Conflict  of  Laws,. 8;  Con- 
TRACTB,  5;  Fbrriics,  2;  Fraud,  4;  In- 
BOLVSNCT,  8;  MuNiciPAi,  Corporations, 
8;  Partnerbhif,  1;  Quo  Warranto,  1, 
2;  Taxes.  5-14. 

1.  The  Board  of  Regents  of  Kansas  State 
University  is  such  a  corporation  as  is  subject 
to  the  control  of  the  court  in  an  action  in  the 
nature  of  quo  warranto.  State,  Little,  v.  Be- 
ge/iU  of  Univereity  (Kau,)  878 

2.  Neither  a  dejure  nor  a  de  facto  corpora- 
tion can  exist  where  the  articles  are  not  filed 
in  the  office  of  the  secretary  of  state  and  the 
fee  therefor  paid  as  required  by  Colo.  Sess. 
Laws  1887,  p.  406,  which  expressly  prohibits 
the  exercise  of  any  corporate  powers  until  this 
is  done.    Jonee  v.  Agpen  Hardioare  Oo.  (Colo.) 

148 
8.  Promoters  of  a  corporation  to  whom  stock 
and  mortgage  bonds  are  issued  nominally  in 
payment  for  property  transferred  to  the  cor- 
poration, which  was  in  fact  bought  of  a  third 
person,  will  not  be  permitted  to  Jeopardize 
such  third  person's  collection  of  the  purchase 
money  by  enforcing  their  mortgage  without 
paying  for  their  stock.  Hooper  v.  Central 
Tniit  Oo.  (Md.)  262 
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4.  A  promoter  of  a  corporation  Is  affected 
and  bound  by  any  fraud  contained  in  a  guar- 
anty to  one  selling  property  to  the  corporation 
by  another  promoter  that  money  in  his  hands 
shall  be  applied  to  placing  improvements  on 
the  property,  for  the  purpose  of  securing  a 
waiver  of  the  vendor's  lien,  so  that  he  cannot 
acquire  a  right  to  a  Judgment  for  the  price  of 
such  improvements  which  he  can  enforce 
against  the  objection  of  such  vendor.  Id, 

5.  Promoters  of  a  corporation  who  secure  a 
waiver  of  the  lien  of  one  selling  property  to 
the  corporation,  in  favor  of  a  mortgage  taken 
by  themselves  upon  the  property,  by  a  f raudu- 
lent  guaranty  that  certain  money  shall  be  ap- 
plied to  making  improvements  on  the  property, 
which  is  not  done,  will  not  be  permitted  to 
enforce  their  mortgage  against  his  objection. 

6L  A  promoter  of  a  corporation  who  has  not 
paid  his  stock  subscription  will  not  be  permit- 
ted to  take  an  assignment  of  a  claim  for  im- 
provements made  on  the  corporate  property, 
so  as  to  enforce  the  same  in  priority  to  valid 
mortgages  on  such  property.  id. 

7.  The  appointment  by  a  corporation  by  its 
board  of  directors  of  another  corjKtration  to 
act  as  its  sole  agent  in  the  sale  of  water  within 
a  city,  to  be  distributed  by  means  of  plants  of 
both  corporations,  is  not  in  violation  of  Cal. 
Civ.  Code,  g  854,  subd.  5,  8,  where  the  agency, 
although  exclusive,  is  not  unlimited  or  unre- 
stricted. San  Diego  Water  Co.  v.  San  Diego 
Flume  Co.  (Cal.)  889 

8.  A  contract  between  corporations  organ- 
ized to  distribute  and  furnish  water  to  con- 
sumers in  a  county  and  city,  for  co-operation 
in  supplying  water  to  the  city,  is  not  uUra  titee 
because  one  officer  of  each  corporation  is  ap- 
pointed a  trustee,  and  they  together  are  given 
general  charge  of  the  operation  of  the  works 
and  of  keeping  the  accounts  of  receipts  and 
expenses,  with  a  limited  power  of  determining 
what  shall  be  charged  to  the  account  of  oper- 
ating expenses,  and  with  other  powers  and 
duties  simply  executory  and  such  as  could  not 
be  discharged  by  any  board  of  directors  other- 
wise than  through  an  agent.  Id, 

9.  A  by-law  giving  a  corporation  the  first 
right  to  purchase  stock  which  is  for  sale  by 
any  of  its  members  is  not  valid  under  a  statute 
specifying  several  subjects  upon  which  by-laws 
may  be  enacted,  but  making  no  reference  to 
the  question  of  stock  transfers.  Ireland  v. 
OMe  Milling  A  B.  Co.  (JBL.  I.)  429 

10.  A  by-law  providing  that  no  proxy  should 
be  voted  by  any  one  who  is  not  a  stockholder 
of  the  corporation  is  invalid  under  Cal.  Civ. 
Code,  §  812,  providing  generally  that  stock- 
holders may  be  represented  by  proxies.  PeO" 
pk^$  Home  Swe.  Bank  v.  San  franeieeo  Super, 
Ot.  (Cal.)  844 

11.  Directors  of  an  insolvent  corporation, 
who  vote  themselves  preferences  over  other 
creditors,  must  show  that  all  their  secured 
claims  are  honest  and  Justly  due  them. 
Sdivfeldt  V.  Smith  (Mo.)  880 

12.  Officers  of  a  corporation  may  be  com- 
pelled to  account  for  all  sums  withdrawn  for 
salaries,  with  interest  thereon,  where  they  have 
voted  and  paid  them  partly  and  largely  for  the 
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puTDOse  of  depriving  stockholders  of  the  results 
of  a  litigation  in  case  they  are  successful,  al- 
though they  are  paid  nominally  and  partly  for 
services  rendered  to  the  company.  Saton  ▼. 
BMntan  (R.  L)  100 

18.  Stockholders  who  are  officers  of  a  cor- 
poration may  be  compelled,  upon  a  bill  prop- 
erly framed,  to  pay  directly  to  other  stock- 
holders their  share  of  money  which  the  offlcei3 
have  fraudulently  retained  as  salaries.         Id, 

14.  Fraud  of  promoters  in  procuring  a  sub- 
scription to  stock  of  a  corporation  before  its 
organization  is  not  a  defense  against  an  assess- 
ment on  the  stock  b^  the  corporation  after  the 
subscriber  has  earned  out  bis  contract  and 
united  with  others  in  forming  the  corporation, 
but  his  remedy  is  restricted  to  an  action 
against  the  wrongdoers.  8$,  Johns  MJg,  Co.  v. 
Munger  (Mich.)  63 

15.  The  right  of  the  state  to  declare  the  for- 
feiture of  the  charter  of  a  waterworks  company 
for  infractions  of  duty  imposed  by  its  charter 
and  contract  is  not  taken  away  by  a  provision 
in  the  contract  that  the  city  may  rescind  the 
contract  if  the  company's  works  fail  to  meet 
the  requirements  of  the  contract  Cdpiial  City 
Water  Co.  y.  Stats,  Macdonald  (Ala.)  748 

10.  The  charter  of  a  waterworks  company 
which  supplies  river  water,  instead  of  pure, 
wholesome  deep- well  water  as  required  by  its 
charter  and  contract,  during  four  droughts  in 
two  years,  and  refuses  for  a  wholly  insufficient 
reason  to  sink  additional  wells  in  order  to 
furnish  a  proper  supply  of  water,  will  be  an- 
nulled, where  the  only  reasons  for  not  annul- 
ling are  that  if  the  charter  is  vacated  all  water 
supply  will  cease,  and  a  promise  bjr  the  com- 
pany after  suit  is  begun  that  it  will  sink  the  ad- 
ditional wells  necessary  to  afford  an  adequate 
supply  of  water.  Id, 

Notes  ahd  Briefs. 
Bee  also  State  iNBTrruTiONs. 

Corporations;   distinguishing    public  from 

private.  798,  708 

Compelling  operation  of  franchise  by.     169 

UUra  tires  contracts  of.  424,  840 

Compensation  to  directors  who  have  acted 

wrongfully.  100 

Corporations;   right  to  vote   by  proxy  in 

private   corporations:— (I.)  at   common  law; 

(EL)  under  statutes  and  by-laws:  (a)  statutes; 

(6)  by-laws;  (III.)  form  of  proxy;  (IV.)  when 

and  for  what  purpose  a  proxy  may  be  used; 

(V.)  rejection  of  proxy  by  inspectors;  (VI.) 

revocation  of  proxy;  (Vll.)'directors  voting  by 

proxy;  (VIII.)  miscellaneous  matters.         844 

Issuing  stock  for  property  purchased  264 

Fraud  of  promoters  in  obtaining  subscription 

to  stock  68 

Fraud  in  procuring  subscriptions  to  stock. 

263 
Bestriding  transfer  of  stock  by  by-law.  429 
Preference  among  creditors  ot  880 

Forfeiture  of  charter.  748 

COSTS.    See  also  Apfbal  and  Ebrob,  16. 

1.  The  relator  in  proceedings  in  the  nature 
of  quo  warranto  will  not  be  required  to  give 
29L.aA. 


additional  security  for  costs  on  the  groandthat 
the  security  given  is  insolvent  where  the  evi- 
dence in  support  of  the  motion  only  shows 
that  according  to  the  tax  records  of  the  county 
the  security  has  only  $320  of  taxable  naroperty. 
OapUal  dty  Water  Oe,  t.  Biaie^  Macdonald 
(Ak)  743 

2.  An  irregularity  in  commencing  a  pro- 
ceeding in  the  nature  of  quo  warranto  for  the 
dissolution  of  a  corporation  before  ^ving  se- 
curity for  costs  is  waived,  where  such  security 
is  subsequently  given,  and  the  respondent  fila 
a  demurrer  and  motion  to  quash  and  after- 
wards its  pleas,  and  no  motion  to  dismiss  on 
that  ground  is  made  until  nearly  a  year  after 
the  conmiencement  of  the  action,  when  tbe 
case  comes  on  for  hearing.  IL 

8.  The  costs  of  a  resale  of  railroad  property 
after  foreclosure  cannot  be  allowed  to  a  judg- 
ment creditor  who  was  not  made  a  par^  to  the 
foreclosure  suit,  if  nothing  remains  for  him  oat 
of  the  proceeds  after  paying  tbe  superior  liens, 
includmg  those  set  up  in  the  foreclosure  soit 
Stewart  y.  Wheeling  d  L.  B,  IL  Co,  (Ohio}438 

l^OTBS  AND  BrQEFSL 

Costs;  as  to  payment  in  coin.  SN 

COTENANTS.    See  also  Iicpsotzmevtb, 

1;  Pabtitioh. 

1.  The  liability  of  a  loint  tenant  or  tenant  ia 
common  to  account  to  his  cotenants  under  W. 
Va.  Code,  chap.  100,  g  14,  for  receivinic  more 
than  his  Just  share  or  proportion  of  the  benfits, 
does  not  apply  to  coparceners.  Ward  v.  Ward 
(W.  Va.)  449 

2.  A  coparcener  merely  from  sole  occnpatkn 
of  the  premises  is  not  chargeable  in  favor  of 
other  coparceners,  unless  he  excludes  then. 

Id. 

8.  The  right  to  compel  Joint  tenants,  tenants 
in  common  or  coparceners  to  contribute  to 
necessary  repairs,  applies  only  to  nulls  and 
houses,  and  not  to  fences  or  other  repain  to 
tbe  property.  Id. 

4.  The  right  of  a  Joint  tenant,  tenant  in 
common,  or  coparcener  to  compel  others  to 
contribute  to  necessary  repairs,  exists  only  as 
to  future  repairs  made,  after  request  to  assist 
and  refusal.  Id 

Notes  andBribfb. 

Liability  of  cotenants  for  improyements  and 
repairs:— (L)  improvements:  (a)  liability  at 
common  law;  {b)  liability  in  assumpsit  for  im- 
provements; (e)  rule  in  equity;  (d)  Uen  for  im- 
provements; (e)  Interest  on  improvements;  if) 
position  of  grantee  of  cotenant's  share;  (II.) 
repairs:  (a)  general  doctrine;  (5)  liability  in 
assumpsit;  {e)  necessity  of  a  demand  and  no- 
tice; (d)  lien  for  repairs.  449 

COUNTERCLAIM.    See  SbivOff,  etc. 

COUNTERFEIT.    See  Indiotmbht,  etc. 
8;  Trade-icabx,  ft. 

COUNTIES.    See  also  Makdamus,  2. 

1.  The  constitutional  provision  that  monej 
raised  by  county  taxes  should  not  be  used  for 
other  tlian  county  purposes  is  not  violated  by 


COUBTft—DAlCfl, 


Fla.  Acts  1891,  chap.  4014,  §  17,  providing 
that  half  the  funds  raised  for  county  roads 
and  bridges  shall  be  turned  over  to  municipal 
anthorities  for  town  or  city  streets.  Duval 
County Ckmm.  ▼.  /adUmnOa  (Fla.)  416 

2.  Suit  for  the  refunding  of  an  illegal  tax 
cannot  be  maintained  against  the  county  until 
the  claim  has  been  presented  to  the  board  of 
supervisors,  under  a  statute  providing  that 
that  board  shall  direct  the  treasurer  to  refund 
illegal  taxes.    BibbiM  v.  Clark  (Iowa)        278 

Notes  and  Bbibfs. 

Counties;  use  of  funds  for  county  purposes. 

418 
COURTS*    See  also  Lis  Pbndshb. 

1.  The  mere  fact  that  opinions  are  prepared 
by  the  commissioner  of  the  supreme  court  of 
Nebraska  is  no  indication  that  such  cases  have 
not  been  examined  by  the  judges;  but  all 
questions  of  law,  and,  so  far  as  practicable, 
questions  of  fact,  are  considered  Dv  each  of 
the  judges  and  commissioners,  and  opinions 
are  invariably  submitted  for  examinadon  and 
criticism  by  the  entire  membership  of  the 
court.  Randall  v.  National  Bldg.  L.  d  P. 
Union  (Neb.)  188 

2.  It  is  the  province  of  the  courts  to  deter- 
mine whether  a  statute  purporting  to  be  an  ex- 
ercise of  the  police  power  of  the  state,  but 
taking  away  the  property  of  a  citizen  or  inter- 
fering with  his  personal  liberty,  is  an  appro- 
priate measure  for  the  promotion  of  the  com- 
fort, safety,  and  welfare  of  society.  Ritcfiie 
V.  PwpU  (III.)  79 

8.  The  jurisdiction  of  the  Supreme  Court  of 
the  United  States  on  writ  of  error  to  a  state 
court,  where  a  stay  bond  is  executed  after  levy 
on  a  judgment,  is  not  interfered  with  by  an 
action  the  purpose  of  which  is  in  effect  to  va- 
cate the  levy.  Central  Tnut  Co.  v.  Moran 
(Minn.)  212 

NOTBS  ASD  BbIBFB. 

Courts;  rule  as  to  declaring  statutes  void. 

89-97 
COVENANT.    Bee   also  Laitolord  ahd 

TaNANT,  1. 

1.  The  intention  of  the  parties  to  a  cove- 
nant respecting  real  property  is  the  controlling 
element  in  determining— at  least  on  a  bill  of 
equity — whether ornot the  covenant  shall  bind 
subsequent  owners  of  the  property.  Bald 
Eagle  Valley  B.  Co.  v.  Nittany  VaUey  B.  Co. 
(Pa.)  428 

2.  An  obligation  to  pay  a  portion  of  the  ex- 
pense of  the  repairs  to  a  dam  is  not  created  by 
a  stipulation  in  a  deed  that  the  grantee  shall 
pay  a  part  of  the  sums  which  have  to  be  paid 
for  flowage  or  damages  to  proprietors  of  lands 
above  the  dam.  Whittenton  MJg,  Co.  t.  IS^plee 
(Mass.)  600 

8.  An  obligation  in  the  nature  of  a  servitude 
upon  an  estate  conveyed  with  a  water  privilege 
may  be  enforced,  without  any  personal  obliga- 
tion of  the  owner,  under  a  stipulation  that  the 
grantee,  his  heirs  and  assigns,  shall  pay  a  cer- 
tain part  of  the  sums  paid  for  flowage  or  dam- 
ages to  the  proprietors  of  land  above  a  reser- 
voir. Id, 
29  L.  R  A. 
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NOTBS  Ain>  BRIBF8, 

Covenants;  running  with  land. 


CKEDITOB8*  BILL.    See  also  Attach- 

KBNT,  1. 

The  satisfaction  or  discharge  of  a  judraent 
may  be  shown  as  a  defense  against  a  creditors' 
bill  to  enforce  the  judgment  after  revival  on 
scire  facias,  as  well  as  to  defeat  the  revival. 
Bickerdike  v.  Allen  (111.)  782 

CRIMINAL  LAW.  See  also  Executors 
Ain>  Administrators,  8, 
Sentence  in  a  criminal  case  may  lawfully 
be  suspended  at  the  pleasure  of  the  court,  and 
the  court's  power  over  an  accused  is  not  af- 
fected or  lost  bv  an  order  to  pay  costs,  both 
of  himself  ana  a  codefendant,  or  even  by 
committing  him  for  refusal  to  do  so,  since  the 
requirement  to  pay  costs  is  not  part  of  the  sen- 
tence.   8laU  V.  Cflrook  (N.  C.)  260 

Notes  ajsj>  BRiEFa. 

Criminal  law;  constitutional  protection 
against  being  forced  to  furnish  evidence  to  be 
used  against  one's  self  in  a  civil  case:-— (I-) 
provisions  against  self-accusation:  (a)  limitation 
to  criminal  proceedings;  (&)  application  to  pro- 
ceedings for  penalties  and  forfeitures;  (c)  gen- 
eral doctrine  as  to  evidence  agaipst  one's  self; 
{d)  the  contrary  doctrine;  {e)  parties  in  interest; 
{tL.)  unreasonable  searches  and  seizures; 
(III.)  right  of  trial  by  jury;  (IV.)  due  process 
of  law;  (Y.)  distinction  between  dvUanacrimi- 

811 
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nal  or  penal  proceedings. 
Innocent  violation  of  statute 

CRIMINATION  OF  SELF.    SeeCRim- 
vkL  Law,  Notes  asd  Briefs. 

CROSS-BILL.    See  Pleadino,  10. 11. 

CUSTOM.    See  also  Constitutional  Law, 
8;  Evidence,  28,  21 

Notes  Ain)  BuiEFa. 

Custom;  as  part  of  contract.  220 

DAMAGES. 

1.  Exemplary  damages  may  be  recovered 
by  a  passenger  for  an  ejection  which  was 
malicious  as  well  as  wrongful.  SlUworth  v. 
Chicago,  B.  d  Q.  R  Co.  (Iowa)  178 

2.  A  passenger  is  not  called  upon  to  submit 
to  a  wrongful  ejection  for  the  purpose  of  econ- 
omizing the  damages  to  be  recovered,  but  may 
make  any  resistance  not  amounting  to  a  crim- 
inal disturbance  of  the  peace.  Id, 

8.  Damages  for  detention  of  a  boat  by  ob- 
struction of  navigation,  where  other  means  of 
transportation  were  not  provided,  will  not  in- 
clude the  cost  of  loadine  and  unloading  and 
of  damage  to  the  cargo  by  exposure  after  un- 
loading. Farmer^  Co-Op.  2ffg.  Co.  v.  Atbe- 
marie  d  R.  R.  Co.  (N.  C.)  700 

Notes  and  Briefs. 

Damages;  right  to  make  exemplary.       S80 

DAMS.    See  Coybnant,  2;  Easements,  1 ; 
Taxes,  2. 
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DECEIT.    See  Fbattd. 

DEED.    See  ako  Cloud  oh  Titlb;  Vbsoseb, 
6;  Haxuib,  1,  2. 

The  releasee  in  a  quitclaim  deed  who  pur- 
chases in  good  faith  and  for  fall  consideration 
will  be  protected  in  Gonnectlcat  from  secret 
unrecorded  encumbrances  on  the  pro] 
BMnm>nY*  Clapp  iConn.) 

Notes  aitd  Briefbl 
Deed;  conTeying  appurtenancea.  62 

DEFINITIONS.       See    CoHfinrirnoxrAL 
Law,  18;  Tazbs,  10, 14. 

DELEGATION  OF  POWER.    See  Rb- 

UGIOUS  SOGIETTEB,  1. 


DEPOSITIONS. 

BOB,  4 


See  Appeal  and  Eb- 


DESCENT    AND     DISTRIBUTION. 

1.  One  killing  his  ancestor  for  an  estate 
which  would  naturally  come  to  him  under  the 
statutes  of  descent  nnd  distribution  may  take 
it  under  a  constitution  prohibiting  attainders 
working  corruption  of  blood  and  forfeiture  of 
estate,  and  statutes  providing  no  penalty  for 
m u rder  except  death  by  hanging.  Oarpen  ter^s 
Appeal  (Pa.)  146 

2.  Brothers  and  sisters  of  the  half  blood  are 
included  in  a  statutory  proyision  for  descent  to 
brothers  and  sisters,  unless  a  contrary  inteoUon 
appears.     Andenon  v.  BeU  (Ind.)  541 

8.  Inheritance  is  not  confined  to  brothers 
and  sisters  of  the  half  blood  to  the  exclusion 
of  descendants  of  deceased  ones,  by  a  statute 
which  cxdudeslthe  half-blood  kindred  from 
inheriting  an  estate  which  came  to  the  intes- 
tate by  ffif t,  deyise,  or  descent  from  an  ancestor, 
unless  they  are  of  the  blood  of  such  ancestor, 
tf  there  are  any  of  his  blood.  Id, 

Notes  Am)  Brdsfb. 

Descent  and  distribution;  among  kindred  of 
the  half  blood:— (I.)  the  common-law  doctilne; 
(II.)  in  the  United  Stotes;  (III.)  meaning  of  the 
words:  (a)  in  general;  (5)  ancestor;  (e)  blood; 
(d)  brothers  and  sisters;  (lY.)  no  distinction 
between  the  whole  and  half  blood;  (V.)  in  the 
case  of  ancestral  estates;  (YI.)  when  the  stat- 
ute not  express;  (VII.)  cases  wherein  the  whole 
blood  is  preferred;  (YIIl.)  when  half  blood 
preferred  to  remote  relative  of  the  whole  blood; 
(IX.)  when  half  blood  take  half  portions;  (X.) 
shifting  descents;  (XL)  equitable  conversion. 

641 

Right  of  murderer  to  inherit.  146 

DESCRIPTION.    See  Easembnts,  t 
DISCOUNT.    See  Ububt,  8. 

DISCOVERY. 

Notes  and  Brtefb. 

Discovery;  as  affected  by  constitutional  pro- 
yision  against  self- crimination.  811 

ML.  R.A. 


DUE    PROCESS.    See    CoanmufiDKa& 

Law,  17, 18, 90-22. 

DYNAMITB>    See  Etipmce^  19;  l&zn^K 
Nom  ABB  Bbikibl 


EASEMENTS.    Bee  also  GoiYBHAar.  9. 

1.  A  aervitode  l^  prescription  charjdng 
property  with  the  payment  of  a  portSoo  of  the 
expense  of  repairs  to  k  dam  from  which  a 
water  power  is  furnished  to  the  iiremiaes  is 
created,  where  for  more  than  fifty  years  an  an- 
nual contribution  by  the  owner  of  the  servient 
estate  has  been  paid  as  a  doty  and  oolleded  by 
the  other  party  as  a  right.  WhitUnUm  Mfi, 
Co,  ▼.  Staple*  (Mass.)  500 

2.  A  purchaser  of  a  trsct  of  land  40  feet 
wide  and  on  which  is  a  building  11  feet  wide 
from  land  retained  by  the  grantor,  with  a  bay 
window  6  feet  from  such  land,  does  not  obtain 
by  implied  grant  the  right  to  the  light  which  the 
building  will  receive  from  the  oncooTejed 
portion,  as  against  a  snbaeauent  purchaser  for 
value  of  the  remaining  land.  Biobinaon  v. 
Clapp  (Conn.)  583 

Notes  abd  BBixn. 

Easement;  when  implied.  5SS 

EIGHT  HOUR  LAW.  See  Cohbtito- 
TioiVAL  Law,  10,  15,  24;  MAffiKB  akd 
Sbbyant,  1;  Statutbb,  & 

EliECTBIC  RAILWAYS.      See   Raxxt 

ROADB,  2;  Strbbt  Railways. 

EMINENT  DOMAIN.    Bee  also  Ikjuito- 

TION,  8. 

1.  The  use  of  water  for  irrigating  purposes 
contemplated  bv  Neb.  Act  March  27,  1888.  is 
a  "public  use  for  which  private  property 
may  be  condemned  without  the  owner's  con- 
sent. Paxton  d  H.  Irrig.  C.  db  L^  Co.  ▼.  fvr- 
mertt  d  M.  Jrrig.  d  L,  Co,  (Neb.)  853 

2.  Lands  owned  by  corporations  as  well  as 
by  natural  persons  are  included  within  Neb. 
Act  March  27, 1889,  art.  1,  §  8,  providing  that 
no  tract  of  land  shall  be  crossed  by  more  tbaa 
one  irrigating  ditch  without  the  conaeni  of  the 
"owners  thereof."  7d 
•  8.  Irrigating  condipanies  organized  umier 
the  laws  of  the  state  have  power  to  acquire  by 
condemnation  the  right  of  way  for  necessarr 
canals,  reservoirs,  etc.,  under  Neb.  Act  MaTck 
27,  1889,  art.  2,  §  8.  providing  that  such  cor- 
porations  may  acquire  a  right  of  way  for  such 
purposes  over  any  land.                               I± 

4.  The  right  of  an  owner  whose  propertT  is 
condemned  for  public  use,  to  a  jury  trial  upon 
the  question  of  damages,  guaranteed  by  S.  D. 
Const,  art.  8,  g  18,  providing  that  privata 
property  shall  not  be  taken  for  pubUc  use 
without  Just  compensation  as  determined  by  a 
Jury,  is  preserved  by  the  Dakota  Compiled 
Laws  relating  to  the  subject  of  assessing  dam- 
ages, S  1824  of  which  provides  for  an  appeal 
and  a  Jury  trial  if  the  parties  cannot  ainee  m 
the  owner  is  dissatisfied  with  the  award  made 
by  the  supervisors.  DeU  Bapidg  v.  Irting  iS. 
D.)  861 

5.  The  use  of  a  street  for  other  than  kgid- 


ESTOFl'KL;  EVIDldNCE. 
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mate  street  purpows,  which  constkntes  any 
impairment  of  or  iDterfereDoe  with  the  eaae- 
mcDta  of  an  abatilng  owner,  is  a  taking  of  his 
property  within  Uie  meaning  of  the  constita- 
tlon.  WiUametU  Iron  Works  Oo.  ▼.  Oregon  R 
df  Nav.  Co.  (Or.)  88 

6.  Ko  portion  of  a  pnbUe  street  can  law- 
fully be  appropriated  to  the  exclusive  and  per- 
manent use  of  a  private  corporation,  under 
the  gnise  of  an  exercise  of  power  to  alter  or 
change  the  grade.  Id, 

7.  Any  structure  on  a  street,  which  is  sub- 
versive of  and  repugnant  to  its  use  and  effi- 
ciency as  a  public  thoroufrhfare,  is  not  a  legiti- 
mate street  use,  and  imposes  a  new  servitude 
on  the  rights  of  abutting  owners,  for  which 
compensation  must  be  made.  Id, 

8.  A  FoHd  structure  80  feet  wide  erected  in 
the  middle  of  a  street  06  feet  wide  and  curvins 
so  as  to  leave  on  one  side  a  passageway  onlv  8 
ft«t  wide,  built  as  an  approach  to  a  toll  bridge 
owned  by  a  private  corporation,  not  forming  a 
part  of  or  extennion  of  any  public  highway, 
altlioui^h  authorized  by  the  legislature  and 
city  authorities,  can  lawfully  be  made  only  on 
payment  of  damages  to  the  abutting  owner. 

9.  Erections  upon  a  public  street  impose  no 
additionaJ  servitude  where  tbey  aid  ana  facili- 
tate its  use  for  the  purposes  of  travel  and 
transportation.  •  Chicago,  B.  d  Q.  R  Co.  t. 

Wett  CMeago  Street  R.  Co,  (III)  486 

10.  The  question  whether  a  new  method  of 
using  a  street  for  public  travel  results  in  the 
imposition  of  an  additional  burden  upon  the 
fee  must  be  determined  by  the  use  which  such 
method  makes  of  the  street,  and  not  by  the 
motive  power  which  it  employs  in  such  use. 

Id. 

11.  The  permission  to  a  street-railway  com- 
pany to  lay  its  tracks  in  a  street  already  appro- 
priated to  public  use  is  not  a  grant  of  the  right 
to  appropriate  an  additional  easement  in  the 
soil  of  the  street,  but  the  construction  of  such 
road  is  merely  a  mode  of  facilitating  existing 
travel,  and  of  modifying  or  changing  the  ex- 
isting public  use,  adding  an  additional  mode 
of  conveyance  to  those  already  upon  the  street, 
and  inflicting  no  damage  upon  the  owner  of 
the  fee  of  the  street.  id. 

12.  A  railroad  company  owning  the  fee  of 
the  street  at  the  point  where  the  street  is  crossed 
by  iu  tracks  is  not  entitled  to  compensation  as 
for  an  additional  burden,  upon  the  construction 
of  street  railway  tracks  along  the  street  under 
permission  from  the  dtj,  where  its  own  tracks 
are  not  injured.  Id. 

18.  The  interest  of  a  street  railwav  compsny 
in  the  street  upon  which  its  tracks  are  laid, 
sltboueh  a  valuable  one,  is  part  of  the  public 
easement  in  the  street,  accessorv  and  ancillary 
to  the  existing  right  in  the  public  of  passing 
over  the  street.  i£ 

14.  A  railroad  company  which  by  city  ordi- 
nances has  acquired  a  permanent  easement  in 
streets  crossed  by  its  tracks  is  not  entitled  to 
compensation  for  the  crossing  of  such  tracks 
by  a  street  railway  laid  along  the  street  under 
permission  from  the  city,  as  such  easement  is 
m  subordination  to  the  right  of  the  public  to 
pass  along  the  streets,  and  the  propelling  of 
»L.R.A 


street  cars  is  only  a  form  of  the  exercise  I7  the 
public  of  such  riffht  of  passage,  and  does  not 
operate  as  an  infringement  upon  such  ease- 
ment 2d, 
See  also  IUiLB0Jk])e»  8. 

Notes  asd  Bribvb. 

Eminent  domain;  right  of  railroad  company 
to  comoensation  for  laying  street  railway  across 
railroac  track  on  a  street  crossing.  486 

What  purposes  are  public  for  exerdse  of.  864 

ESTOPPEL. 

1.  A  city  does  not,  by  an  appropriation  and 
payment  of  its  revenue  for  many  years  in  vio- 
lauon  of  the  constitution,  estop  itself  to  assert 
that  it  is  prohibited  in  future  from  making 
such  payment  Wathingtonian  Home  t.  Chp^ 
eago  (111.)  198 

2.  A^cquiescence  for  nearly  three  years  in  the 
annexation  of  one's  land  to  a  dty  will  prevent 
his  questioning  the  validity  of  the  annexation, 
—at  least  when  the  attack  is  based  on  mere 
irregularities  and  informalities  not  affecting  1u- 
risdiction.    Kuhn  v.  F&rt  Townmnd  (Wash.) 

446 
8.  The  owner  of  a  wagon  who  permits  the 
name  and  occupation  of  another  person  who  is 
in  possession  of  it  to  be  painted  thereon,  for 
the  purpose  of  inducing  the  public  to  believe 
that  it  belongs  to  and  is  used  by  the  latter  in 
his  business,  cannot  assert  ownership  against 
an  innocent  purchaser  from  the  person  who 
had  it  and  whose  name  was  on  it  0^  Connor 
v.  Clark  (Pa.)  601 

EVIDENCE. 
JndieiiU  notice. 

1.  Courts  may  take  Judicial  notice  of  long- 
prevailing  construction  of  a  statute  by  execu- 
tive  officers.  Bloxkam  ▼.  Consum^  B.  L.  d 
Streets.  Co.  (Fla.)  607 

2.  The  court  will  take  Judicial  notice  that  a 
street-railway  company  is  a  common  carrier  of 
passengers.  Donovan  v.  Bdrfford  Street  R. 
Co.  (Ck)nn.)  297 

8.  It  is  a  matter  of  common  knowledge  that 
natural  gas  will  not  explode  spontaneously 
without  some  agency  acting  upon  it  Mo- 
Qahan  y.  Indianapolu  Natural  Gae  Co,  (Ind.) 

865 

4.  It  is  a  matter  of  common  knowledge  that 
racecourses  are  visited  by  invited  spectators, 
who  drive  into  the  grounds  in  their  own  car- 
riages or  other  vehicles  under  the  control  of 
themselves  or  their  own  drivers.  Eart  v. 
Washington  Bark  Club  (lU.)  492 

6.  The  Jury  must  determine  the  facts  in  the 
case  from  testimony  given  by  witnesses,  and 
not  from  their  own  Judgment  or  experience  or 
knowledge.  Burrotoe  ▼.  Delta  Transp,  Co. 
(Mich.)  468 

Presumptions  and  burden  of  prooll 

6.  In  a  suit  upon  a  contract  made  and  to  be 
executed  in  another  state,  in  the  absence  of 
any  evidence  to  the  contrary,  the  court  will 
presume  that  the  rules  of  the  common  law  pre- 
vail there.    PatiUo  v.  Alexander  (Ga.)       616 

7.  A  person  seeking  to  establish  title  to  an 
office  against  another  in  possession  of  it  has 


EvidbkCS. 


the  burden  of  proving  his  right  thereto.    Till- 
man V.  Otter  (Ky.)  110 

8.  The  burden  of  proof  to  show  that,  not- 
withstanding a  substantial  compliance  with 
^.he  California  statutes  as  to  the  care  of  ballots, 
they  have  been  tampered  with,  or  have  been 
exposed  under  such  circumstances  that  a  vio- 
lation of  them  might  have  taken  place,  resting 
upon  one  objecting  to  their  admission  as  evi- 
dence, is  not  discharged  by  simply  showing 
that  it  was  possible  for  a  person  to  have  mo- 
lested them.     Tebbe  v.  Smith  (Oal.)  678 

9.  Funds  in  the  hands  of  a  trustee  who  has 
become  insolvent,  which  are  less  than  the 
amount  of  the  trust  funds,  are  presumed  to 
belong  to  the  trust    State  v.  Foster  (Wyo.)  226 

10.  The  burden  is  on  the  seller  to  show  the 
purchaser's  inability  to  carry  out  his  contract, 
in  order  to  avoid  the  payment  of  the  broker's 
fees,  where  he  accepted  him  without  anv  mis- 
representation or  suppression  of  knowledge  by 
the  broker  as  to  the  purchaser's  financial 
ability.    Fairly  y.  Wappoo  MiUe  (8.  C.)    215 

11.  No  presumption  that  grade  crossings  ex- 
pressly authorized  by  a  special  statute  were 
intended  to  be  subject  to  the  general  law  re- 
quiring approval  of  the  railroad  commissioners 
can  arise  from  the  mere  fact  that  they  are 
numerous,  while  the  general  policy  of  the  law 
has  been  to  restrict  such  crossings,  if  the  act 
does  not  increase  the  total  num&r,  and  indi- 
cates that  they  will  be  temporary  because  of 
the  possible  elevation  of  the  track.  New  York, 
N,  U,  AK  B.  Co.  V.  Bridgeport  Traction  Co. 
(Conn.)  »67 

12.  The  burden  of  proof  is  upon  a  city  in 
an  action  for  the  value  of  property  destroyed 
by  It  as  a  nuisance  without  first  condemning 
the  same,  to  show  that  its  destruction  was 
really  necessary  to  the  public  health  or  safety. 
Savannah  v.  Mulligan  (Ga.)  808 

18.  An  accident  to  a  person  waiting  for  a 
street  car,  who  is  struck  by  the  sudden  switch- 
ing of  the  car  upon  a  side  track,  does  not  make 
a  prima  facie  case  of  negligence  on  the  part  of 
the  carrier.  Donovan  v.  Hartford  Street  B. 
Oo.  (Conn.)  297 

14.  Negligence  of  the  person  conducting  a 
public  exhibition  of  horse  racing  cannot  be 
presumed  from  the  mere  fact  that  a  spectator 
was  injured  by  a  runaway  horse  while  within 
the  place  reserved  for  spectators.  Bart  v. 
Washington  Park  Club  (111.)  492 

15.  The  burning  of  a  house  through  fire  set 
from  the  sparks  of  a  firepot  placed  upon  its 
roof  by  workmen  engaged  in  repairing  it  will 
be  presumed  to  have  been  caused  by  their  neg- 
ligence.   Shafer  v.  Laeock  (Pa.)  254 

16.  An  explosion  of  nitroglycerine  in  pro- 
cess of  manufacture  into  dvnamite  raises  a 
presumption  of  negligence,  in  the  absence  of 
any  explana'ion  oi  the  real  cause  of  the  ex- 
plosion.   Jtidson  y.  Qiant  Powder  Go.  (Cal.) 

718 

17.  A  plaintiff  must  be  presumed  to  have 
caused  an  explosion  of  natural  gas  by  his  own 
act,  where  his  complaint  against  a  gas  com- 
pany for  the  explosion  does  not  charge  the 
company  with  any  negligence  except  in  failing 
to  cut  off  the  supply,  and  does  not  make  any 
29L.R.A. 


allegation  as  to  the  cause  of  the  explosiaQ. 
MeGahan  y.  IndianapoHf  Natwroi  Oat  Ct. 
(Ind.)  SS 

Documentary* 

18.  A  certificate  of  the  clerk  that  he  bn 
mailed  a  notice  of  scire  facias  addressed  to  tbs 
defendant,  which  under  III.  Rey.  Stat  cbsp. 
23,  §  12,  is  declared  to  be  evidence,  is  pdmi 
facie  evidence  that  the  notice  so  sent  by  mail 
was  received.    Bickerdikey.  Alien  (DL)     TA 

19.  A  recital  in  a  judgment  that  due  proof 
was  made  is  at  least  prima  facie  evidence  of 
that  fact  11 

20.  As  against  strangers  thereto  a  receipt  is 
incompetent  evidence  of  the  payment  therebr 
acknowledged,  for  as  against  them  it  is  but 
the  hearsay  declaration  of  the  party  who 
signed  it.  made  without  opportunity  for  Lb 
cross-examination,  and  independently  of  bis 
oath.    EUieon  y.  Albright  (Neb.)  737 

ParoL 

21.  Parol  evidence  la  admissible  to  ascert&ii 
the  intention  of  the  parties,  where  one  who  ■ 
not  a  party  to  a  promissory  note  signs  his  name 
upon  the  back  of  it.  Peterwon  y.  ButtA 
(Minn.)  613 

22.  Evidence  of  a  contemporaneous  agice* 
ment  by  a  wife  to  procure  a  diyoroe  from  ber 
husband  Is  inadmissible  to  defeat  recovery  by 
her  upon  a  written  agreement  yalxd  upon  in 
face  for  the  release  of  her  dower  rights  in  real 
property  of  the  husband,  where  she  hss  per- 
formed the  written  agreement  upon  her  part, 
which  of  itself  constitutes  a  consideratioD  for 
the  undertaking  of  the  other  party,  and  after 
such  agreement  she  resumed  marital  rehtioos 
with  her  husband,  although  such  an  agreemtat 
would  be  admissible  if  the  action  were  upoo  a 
bond,  bill,  or  note,  to  prove  that  the  oonsiden- 
tion  was  unlawful.    Irvin  y.  Irvin  (Pa.)    Stt 

23.  Liability  for  brokerage  upon  a  contract 
for  the  sale  of  a  certain  quantity  of  a  commod- 
ity, "seller  paying  brokerage  at  10  cents  per 
ton,"  cannot  be  r^uced  by  proof  of  a  custom 
to  pay  brokerage  only  on  the  amount  actually 
delivered.    FiSrlyY.  Wappoo  MiiU  (^.  C.)  2\9 

24  Evidence  of  custom  and  usage  is  not  ad- 
missible to  explain  or  vary  the  terms  of  an  ex* 
press  contract,  whether  written  or  verbal,  un- 
ambiguous in  its  terms,  unless  to  show  iha 
meaning  of  certain  terms  used  in  the  oontrac's 
which  by  well-established  custom  or  long  usaea 
have  acquired  a  meaning  different  from  tliat 
which  they  primarily  bear.  Id. 

DecUbrations* 

25.  Evidence  of  a  conversation  which  oo- 
curred  in  defendant's  absence  is  not  rendered 
admissible  against  him  by  the  fact  thai  ii 
would  tend  to  contradict  statements  made  by 
defendant's  counsel  in  his  opening  statement  lo 
the  jury.    Munur  v.  Stern  (Mich.)  ^A 

26.  That  both  defendants  Jointly  sued  tor 
alienating  a  husband's  affections,  and  wbo  are 
shown  to  have  acted  in  concert,  were  n  >l 
present  at  a  conversation  with  one  of  tbem  re- 
specting an  inducement  held  out  to  the  bui- 
hand,  will  not  prevent  the  admission  of  ibe 
evidence  of  such  conversation.  Price  v.  Fria 
(Iowa)  150 

27.  Evidence  of    oonyersations  between  i 
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husband  and  hfs  father,  and  between  the  lat- 
ter and  the  wife's  father,  may  he  proved  in  an 
action  for  alienating  the  hosband's  affections, 
in  order  to  show  the  weight  and  probable  effect 
of  a  property  inducement  held  out  to  him  to 
abandon  her.  Id. 

28.  Evidence  that  a  grantor  of  a  part  of  a 
tract  of  land  told  a  grantee  that  a  well  nearly 
on  the  boundaiy  line,  but  on  the  land  not  con- 
veyed, "belonged  to**  and  "would  be  sold" 
-with  the  land  conveyed,  is  inadmissible  'to 
8b  ow  the  legal  effect  of  the  deed  as  against  a 
subsequent  purchaser  of  the  remainiug  land. 
Jtiobinson  v.  (Jlapp  (Conn.)  682 

29.  Declarations  of  the  workmen  of  one  em- 
ployed in  repairing  a  house  which  is  burned 
during  such  employment,  as  to  the  cause  of 
tbe  fire,  are  admissible  to  charee  him  with  li 
ability  when  made  while  the  nre  ia  in  pro- 
gress. Shafer  v.  Lacoek  (Pa.)  254 
Relevancy;  weijpht. 

30.  The  nght  to  prove  the  good  character  of 
an  accused  is  properly  confined  to  a  few  years 
previous  to  tbe  crime,  without  allowing  proof 
of  his  reputation  long  before,  in  boyhood 
daya.     8taU  v.  Barr  (Wash.)  164 

81.  Evidence  that  it  is  practicable  to  place 
railings  about  the  top  of  tenders  to  increase 
their  capacity,  and  that  this  was  not  done  in 
the  case  in  hand,  is  lidmissible  on  the  question 
of  negligence  in  loading  a  tender  so  that  coal 
fell  from  it  and  injured  the  plaintiff.  Union 
P.  R.  Co.  V.  Eriekion  (Neb.)  187 

82.  Permanent  lung  trouble  need  not  be 
specifically  alleged  to  admit  proof  of  it  in  an 
action  for  damages  for  personal  injuries,  if 
the  injuries  are  alleged  to  be  permanent  and 
the  evidence  shows  that  the  lung  trouble 
-would  probably  result  from  the  Injury  re- 
ceived. Montgomery  v.  Lannng  City  EUc,  R. 
Co,  :Mich.)  287 

88.  An  answer  under  oath  has  no  greater 
force  as  evidence  than  the  bill,  under  Hi.  Rev. 
8tat.  chap.  22,  g  20,  where  the  bill  waives  tbe 
oath.     Biekerdike  v.  Alien  (111.)  782 

84.  A  provision  in  a  judgment  for  a  speci- 
fic sum  of  money,  with  interest,  that  it  be 
paid  in  United  States  gold  coin,  does  not  con- 
stitute it  a  variance  from  a  declaration  describ 
ioff  the  judgment  as  for  a  certain  number  of 
dollars  or  for  money  simply,— especially  where 
the  complaint  upon  which  it  was  rendered 
describes  tbe  note  upon  which  the  suit  was 
brought  as  notes  for  the  payment  of  so  many 
dollars,  and  not  so  many  doUars  in  United 
8tates  gold  coin,  and  the  judgment  was  one 
by  default.    Belfotd  v.  Woodward  (111.)      693 

Notes  akd  Bbief& 

6ee  also  Obdonal  Law. 
Evidence;  presumption  of  negligence. 

266.298 
Burden  of  proof  as  to  negligence.  498 

Burden  of  proof  and  evidence  generally  in 

respect  to  negligence  in  escape  and  explosion 

of  gas.  842 

Burden  of  proof  as  to  excessive  force.     680 
To  overthrow  written  contract.  66 

Parol,  as  to  writing.  298  612 
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Of  repairs  after  accident  188 

Declarationa  of  employ^  266 

Receipt  as  evidence  of  payment  as  against 

third  parties:    (I.)  ordinary  receipts:  (a)  not 

admissible;  (6)  admissible;    (IL)   receipts  in 

deeds.  787 

EXCEPTION.    See  Appbal  and  Ebbob, 
1-4. 

EXECUTION.    See  also  Judicial  Sale.  2. 

A  levy  on  a  portion  of  thepropertvof  a  rail- 
road company  is  not  valid  under  Minn.  Gkn. 
Laws  1868,  chap.  66,  §g  1-8,  as  against  mort- 
gagees of  the  property  as  to  whom  tbe  road, 
rolling-stock,  and  personal  proper tv  constitute 
an  entirety,  but  the  remedy  of  creditors  in  such 
a  case  must  be  against  tbe  property  as  an  en- 
tirety.    Central  Trust  Co,  v.  M&ran  (Minn.) 

212 

EXECUTORS   AKD  ADMIKISTRA- 
TORS.  See  also  Ihtbbest,  8;  Tbubts,  1. 

1.  The  mere  fact  that  a  debtor  to  the  estate 
has  the  legal  title  to  a  piece  of  land  does  not 
show  that  a  compromise  with  him  by  an  ex- 
ecutor of  a  claim  due  the  estate  was  improper. 
Be  Bicker'i  Estate  (Mont.)  622 

2.  An  executor  mav  lawfully  be  allowed  his 
commissions  on  the  disbursements  of  the  year 
on  his  accounting  at  the  close  of  the  year.  Rb 
Bieker'i  Estate  (Mont.)  622 

8.  Compelling  a  person  to  disclose  his  pos- 
session of  anv  property  of  a  decedent's  ^tate, 
or  bis  knowledge  concerning  such  estate,  on 
penalty  of  imprisonment  for  refusal,  in  pro- 
ceedings on  behalf  of  the  estate,  being  a  rem- 
edial, and  not  a  penal,  prooeeding,  is  not 
within  the  constitutional  provisions  against 
making  any  person  a  witness  against  himself 
in  a  cnminal  action,  and  against  unreasonable 
searches  and  seizures.  Levy  ▼.  San  Francisco 
Super.  Ot,  (Cal.)  811 

Notes  and  Bribf& 

Executors;  liability  of,  for  compound  inter- 


EXPLOSION.    Bee  also  Evidbnob*  8, 16, 
17;  Gab,  2. 

1.  The  duty  of  keeping  natural  gas  under 
control  while  it  is  beins  transported  is  imposed 
by  Ohio  Rev.  Stat.  ^  8661a,  and  damages  re- 
sulting to  others  without  their  fault  by  its  ex- 
plosion while  being  thus  transported  by  a  gas 
company  will  make  such  company  liable 
therefor,  although  not  negligent  in  regard 
thereto.     Ohio  Oas  Fuel  Co.  v.  Andrew  ((Jbio) 

837 

2.  The  risk  of  damages  from  an  explosion  in 
a  dynamite  factory  is  not  assumed  by  convey- 
ing land  for  use  in  that  business,  and  by  con- 
tinuing to  carry  on  business  near  by  after  one 
explosion  has  occurred.  Judson  ▼.  tHant  I'Ow- 
der  Co.  (Cal.)  718 

Notes  abd  Briefs. 
Explosion;  liability  for  explosion  of  gas.  837 
Negligence  in  the  manufacture  and  storage 
of  gunpowder,  nitro-glycerine,  dynamite,  and 
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other  explorives:— (I.)  general  doctrine;  (IL) 
the  effect  of  city  oitliDaDceB;  (in.)  neKligenoe 
in  the  maDufactore;  (lY.)  negligence  in  the 
atorage.  718 

ITNOB.    See  BAnju>ADe,  1 

FEBBISa 

1.  A  railroad  companj  owning  a  ferry  fran- 
chise, which  runs  a  ferry  at  part  of  ita  line, 
cannot,  while  operating  the  rest  of  its  line,  dis- 
continue the  ferry  hecaase  it  is  not  profitable, 
and  refuse  to  obey  a  legislative  requirement  to 
operate  it  BrowneU  ▼.  Oid  Cohny  B.  Oo, 
(Mass.)  160 

2.  Duty  to  operate  a  ferry  under  a  franchise 
may  be  specifically  enforced  by  a  suit  in  court 
authorized  by  statute;  and  forfeiture  of  the 
charter  is  not  the  only  remedy.  i<2. 

8.  An  order  by  the  court  to  operate  a  ferry 
may  be,  in  the  first  instance,  to  provide  a  suit- 
able ferry,  without  definitely  deciding  what 
kind  of  a  ferry  is  suitable.  Id, 

4.  Acquiescence  by  the  state  in  the  abandon- 
ment of  a  ferry  is  not  shown  by  mere  failure  of 
olficera  to  take  action  to  compel  ita  operation. 

Id. 

6.  The  enforcement  of  a  penalty  due  to  the 
state  under  Mass.  Stat.  1894,  chap.  892,  for 
failure  to  operate  a  ferry,  cannot  be  had  in  a 
suit  on  petition  of  individuals  to  compel  the 
operation  of  the  ferry.  Id, 

6.  Special  mention  of  a  ferry  franchise  ia  not 
necessary  to  convey  it,  in  a  transfer  of  a  rail- 
««dofwhlohthef«ryJ.p«.Uc.Uy„„. 


169 


KOTBfl  AHD  BbQEFS. 

I^ny;  franchise  of;  duty  to  operata 


FIRE.  See  also  GoianEBOB,  1;  Coiitbaot8, 
8;  EvnoBNCB,  16;  Thial,  8. 
A  statute  requiring  screens  "of  the  best  ap- 
proved kind,  shown  by  ^Pcn®°<^  ^  be  proper 
and  suitable  for  protection  from  fire,'' to  be 
used  on  vessels  burning  wood,  is  not  unreason- 
able and  imposes  no  greater  burden  than  the 
common-law  rule  in  most  states  imposes  in  the 
case  of  railroad  locomotives.  Burrow  ▼.  Delta 
Tramp.  Oo.  (Mich.)  468 

FISHERIES.    See  also  BouHDAUBai  t 

NOTBS  Ain>BBIBFflL 

Fisheries;  state  regulation  of.  716 

FORFEITURE.  See  also  Buildihg  akd 
Loan  Absogiationb,  7, 8;  Cobfobatioss, 
15,16. 

NOTBB  AND  BniEFB. 

Forfeiture;  of  payments  to  loan  association, 
see  BuiLDiNO  and  Ix)an  Associationb. 

Compulsory  evidence  against  one's  self  in 
case  of.  818 

FRANCHISE.  See  also  Ck)RP0BATi0NB, 
15,  16;  FBBBIB8;  Tazb8»  8-12. 

KoTBS  and  Bbikfb. 
Franchise;  compelling  operation  of.         169 
W  L.R  A. 


FRAUD.    Seeal8oGoBP«BATiinn.l4:8aui» 

4r4. 

L  Intentional  fraud,  m  dIstfaigaUied  from 
mere  breach  of  duty  or  omissicm  to  nae  doe 
care,  ia  an  essential  factor  In  aa  actloB  for  de- 
ceit.   R<mniu  ▼.  Kmn^  (N.  T.)  360 

9.  A  representation  upon  whi<^  aa  action 
for  fraud  can  be  based  must  be  fiabe,  materU. 
and  made  knowing  tt  was  false,  or  reekknlv 
made  not  knowing  or  caring  whether  it  wm 
true  or  false.  .  IL 

8.  A  misrepresentation  designed  to  influence 
the  conduct  of  another  and  upon  which  he  acu 
to  his  prejudice,  if  honestly  made  believing  it 
to  be  true,  cannot  create  liability  to  an  actioa 
for  deceit  U. 

4.  The  omission  of  a  claim  then  in  HtlgatiaB 
from  a  statement  of  the  entire  aaseta  and  lia- 
bilities of  a  corporation,  which  is  made  by  the 
president  of  the  company,  but  not  stated  or 
understood  to  be  made  upon  iiia  peraooal 
knowledee,  does  not  make  him  liable  for  fraud 
and  deceit  to  a  person  purchasing  bonda  of  the 
company  on  the  faith  of  such  statement,  where 
the  president  believed  and  had  reaaonaUe  canae 
to  believe  that  the  claim  was  not  Talid  or  en- 
forceable against  the  company.  JUL 

NOTBSAND  BbIDIL 

Fraud:  liability  for  misrepreBcntalkma  made 
in  good  faith.  Ml 

GAME  I«A WS.    See  also  Oabbobm^  IOl 

NOTBS  AHD  BniXFflb 

Game  laws;  innocent  viohition  oiL  715 

OA8.    See  also  ByiDSNCB,  8;  Sxfixmioh,  1; 
HlGHWATB,  1;  PLBADDra,  8. 

1.  A  company  actaally  using  natnral  gas 
which  flows  through  a  pipe  over  a  highway 
crossing  cannot  escape  liability  for  the  cbngcr- 
ous  condition  of  poorly  Jointed  and  leaking 

Eipes,  because  the  contractor  who  laid  ttiea 
as  not  yet  formally  turned  over  the  plant  to 
the  company  or  fully  completed  his  contract 
lAbarum  Lights  H.SP,Oo.'9.  Leap  {had.)    84S 

8.  The  acts  on  previous  occasions  of  a  per 
son  inlured  by  an  explosion  of  natural  gas  la 
defective  pipes  may  be  taken  Into  account  io 
determining  his  contributory  nesligenoe  bj 
showing  his  experience  and  knowledge  of  the 
danger,— especially  when  previous  disturb 
ances  of  the  pipes  are  charged  to  have  been  the 
occasion  of  the  explodon.  Id, 

8.  Conducting  natural  gas  at  high  pressure 
through  poorly  jointed  pipes  with  numerona 
leaks,  lyinr  loose  upon  the  ground  vrhere  the 
public,  IncTudiDg  children  and  otber  inexperi- 
enced persons,  daily  pass,— especially  when  it 
is  laid  on  a  public  highway  in  violation  of 
law,— constitutes  actionable  negligence.      Id, 

4.  An  ordinance  limiting  the  price  to  be 
charged  for  gas  furnished  to  private  consum- 
ers is,  in  the  absence  of  legislative  authority, 
invalid,— at  least  as  affecting  a  gaa  company 
which  has  obtained  consent  to  the  use  of  streets 

I  without  any  condition  imposed  except  as  to 
the  rates  to  be  charged  for  public  baHdings. 
B»  Pryor  (Can.)  filS 


QoiiD—HoBSB  RAonia. 
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NOTBSAHD  BsnSFB. 

Cku;  liability  for  negliffenoe  in  the  «icape 
an<i  explosion  of  gas:—  (I.)  general  doctrine 
goverainff  each  actions;  (U.)  legialatiTe  and 
municipal  control;  (III.)  OTidence:  (a)  in  gen- 
eral; (b)  burden  of  proof;  («)  expert  teetiinony; 
(<f)  sufficient  to  ettabliflh  negiigence;  (s)  inraf • 
ficient  to  establiBh  negligence;  (TV.)  contribu- 
tory negligence;  (YOqaeations for  and  instruc- 
tions to  the  Jniy ;  (YL)  effect  of  oontributing 
causes;  (VTI.)  effect  of  negligence  of  third  per- 
son; (YIII.)  act  of  fellow  servant;  (IX.)  the 
question  or  notice;  (X.)  as  between  landlord 
sold  tenant;  (XI.)  ri^ts  of  the  owner  of  the 
reversion;  (XII.)  effect  of,  upon  insurance; 
(XIII.)  gas  generated  by  accident;  (XIY.)  ri^ht 
of  action  over.  887 

OOIiP.    See  also  Bomxs,  6;  JuDGMBirr,  1, 2. 

KoTESAHD  Briefs. 

Gold;  contract  to  pay  in,  see  CoHT&iLCTS. 

GOVERNOR. 

NoTBS  Ain>  Brxbfs. 
£zecutire  function  of  appointment       118 

OUARANTT.    See  Cohtbacts,  8. 

OUN.    See  Homicidb. 

OUVPOWDER.    See  ExPLonoir,  Kotks 
AND  Bribfb. 

HEALTH.    See  also  NmsAHOBs,  1. 

A  resolution  of  the  state  board  of  health 
without  limitation  or  restriction,  that  no  pig- 
pen shall  be  built  or  maintained  within  1()0  feet 
of  any  street  or  inhabited  house,  is  not  a  rea- 
sonable and  legitimate  exercise  of  the  power 
conferred  by  Yt.  Acts  1886.  No.  08,  g  6.  and 
Yt.  Acu  1892,  No.  82,  g  11,  providing  that  the 
board  shall  have  aathority  to  promulgate  and 
enforce  such  regulations  for  the  better  preser- 
vation of  the  public  health  in  contagions  and 
epidemic  diseases,  and  regarding  the  causes 
which  tend  to  their  development  and  spread, 
as  it  shall  Judge  necessary.  State  v.  Sp&yer 
(VU)  678 

NOTBS  AVD  BBISFa. 

Health;  regulations  to  preserve.  674 

HIOHWATS.  See  also  Bictglbs;  Con- 
arrnmoNAL  Law,  82;  Countibs,  1;  Emi- 
NBNT  DoiCAiN,  6-14;  Statutbb,  16;  Tblb- 

GRAPHBb 

1.  Pipes  for  natural  gas  cannot  be  lawfully 
laid  on  the  surface  or  a  highway.  Lebanon 
Light,  K  d  P.  Co,  V.  Leap  (Ind.)  842 

2.  An  abutting  proprietor  is  entitled  to  the 
use  of  the  street  in  front  of  his  premises  to  its 
full  width,  ss  means  of  ingress  and  egress 
and  for  light  and  air;  and  this  rieht  is  as  much 

Eroperty  as  the  soil  within  the  boundaries  of 
is  lot     Willamette  Iron  Worke  v.  Oregon  R. 
d  Mv,  Co.  (Or.)  8C 

8.  The  vacation  of  a  part  of  a  public  street 
constituting  a  thoroughfare  across  a  railroad 
track,  and  the  erection  of  a  viaduct  in  another 
88L.  R  A 


Elaoe,  damages  a  land  owner  whose  property 
I  left  upon  a  blind  oonrt,  otherwise  than  in 
the  same  manner  as  the  general  public,  and  en- 
titles him  to  damages,  although  his  property 
did  not  abut  upon  the  vacated  portion  of  the 
street,  but  only  touched  it  at  one  comer.  Chi- 
cago  V.  Bureky  (Dl.)  668 

4.  The  right  of  a  land  owner  to  damages 
from  the  vacation  of  a  portion  of  a  street  so  as 
to  leave  his  property  upon  a  blind  court  is  not 
affected  by  his  suMequeot  opening  of  a  street 
which  separates  his  property  from  the  vacated 
portion  of  the  original  street,  as  his  rights  are 
fixed  at  the  time  of  closing  the  street.         IdU 

6.  The  facts  that  the  tracks  of  a  railroad 
company  are  laid  across  city  streets,  and  its 
freight  and  passenger  cars  are  permitted  by 
the  city  to  pass  over  such  streets  upon  such 
tracks,  give  the  company  no  exclusive  use  of 
the  crossing,  but  only  a  use  to  be  enjoyed  in 
common  with  the  public.  Chicago,  B,  d  Q. 
R,  Co.  V.  Wevt  Chicago  Street  B.  Co.  (IlL)  486 
See  also  Emihbnt  Domaih. 

6.  A  constitutional  provision  against  a 
"levying  of  taxes  by  the  poll*  is  not  violated 
by  a  statute  which  was  substantially  in  force 
when  the  constitution  was  adopted,  oompellinr 
ablebodied  male  residents  between  twenty  and 
fifty  years  of  age  to  labor  two  days  at  least  an- 
nually in  repairing  the  roads,  with  the  privi- 
lege of  furnishing  a  substitute  or  paying  76 
cents  per  day  instead.    8hort  t.  J^ate  (Md.) 

404 

NOTBS  AND  BrDEFS. 

Highways;  vacation  of   part  as  injury  to 

abutting  owner.  5({9 

Structure  injuring  abutting  owners.  88 

Legislative  power  as  to  use  of.  89-97 

HOMICIDE.    See  also  Dbbcbnt  ajxd  Dis- 
TBnnrriON;  Indiotmbnt,  bto.,  2. 

The  right  to  fix  a  loaded  gun  in  a  building 
so  that  it  will  be  discharged  on  forcing  open 
the  front  door,  and  kill  a  person  attempting 
to  enter  is  a  question  of  fact  or  mixed  fact 
and  law  for  the  Jury.    State  v.  Barr  (Wash.) 

164 

NOTBS  AND  BrjBFS. 

Homicide;  by  means  of  spring  gun,  trap,  or 
other  dangerous  instrument  killing  trespasser* 

164 

HORSE  RACINO.    See  also  Bvidbnob, 
4, 14;  Plbadzho,  6. 

1.  Grounds  on  which  a  public  exhibition  of 
horse  racing  is  given,  to  which  the  public  are 
invited,  must  be  kept  in  a  reasonably  safe  and 
suitable  condition  for  the  spectators.  Bart  v. 
Waehington  Park  Club  (Bl.)  492 

2.  Permitting  a  horse  to  run  in  a  race  know- 
ing it  to  be  dan  serous  and  unsafe  by  reason 
of  a  vicious  habit  of  track  bolting,  without 
warning  a  woman  engaged  to  ride  in  the  same 
race,  of  the  character  of  the  horse,  of  which 
she  is  ignorant,  renders  an  agricultural  society 
which  is  promoting,  controlling,  and  conduct- 
ing the  race  liable  to  her  for  injuries  caused 
by  the  bolting  of  such  horse  during  the  race. 
Lane  ▼.  Minneeota  StaU  Agri.  Soc.  (Minn.)  708. 


8M 


HOTBL— InJTINCTIOH. 


KOTB8  AHD  BBIKTB. 

Hone  race;  negligence  in  conduct  of.     706 
HOTBL.    See  ImncssFSBa 
HUSBAND  AND  WIFE.    See  also  In- 

FASTB. 

Wrongfully  depriving  a  wife  of  the  affec- 
tion, oompaDionship,  and  aociety  of  her  hos- 
band,  gives  her  a  right  of  action  for  dunagea, 
under  Iowa  Code,  g  2211.  which  antborises  a 
wife  to  maintain  actions  "for  the  preservation 
and  protection  of  her  rights  and  property  as  if 
wnnarried."    Price  ▼.  rriee  (Iowa)  160 

K0TB8  Ajn>  Bbibfb. 

Husband  and  wife;  action  for  alienation  of 

affection.  150 

Support  of  children  after  divorce.  678 

XMPBOVEMENTa      See    also  Cotbn- 

AKT8,  8. 

1.  A  coparcener  allowed  for  improvements 
may  be  charged  by  way  of  setroff  for  use  and 
occupation.     Ward  v.  Ward  (W.  Ya.)       i49 

2.  Permaneut  improvements  made  by  one 
coparcener  are  cbargeable  to  the  others  person- 
ally or  upon  their  shares  in  the  land,  only 
when  made  by  their  request  or  agreement 

Id, 

INDEX.    See  also  Real  Propsbtt.  L 
Notes  asb  Bbiefb. 
Index;  as  part  of  records.  775 

INDICTMENT      AND       INFOBMA- 
TION. 

1.  The  parts  of  a  book  which  are  obscene, 
indecent,  and  impure,  when  the  whole  book  is 
not  so,  must  be  described  or  referred  to  in  an 
indictment  so  specifically  that  they  can  be 
identified  by  the  evidence,  if  they  are  not  set 
out  according  to  their  tenor  because  unfit  to 
appear  on  the  record.  Chm,  v.  McCanee, 
(Mass.)  61 

2.  An  information  charging  that  defendant 
purposely  killed  a  person  named  is  not  iosuffl- 
dent  beoiuse  there  was  no  iuteut  to  kill  any 
particular  person,  but  merely  to  kill  any  one 
who  might  attempt  to  enter  a  certain  buildiDg, 
under  a  statute  requiring  the  fact  to  be  statea, 
but  making  an  information  suflScient  against 
such  an  attack  unless  the  defendant  could  be 
misled  to  his  injury.    State  v.  Barr  (Wash.) 

154 
8.  Exclusive  ownership  of  a  label  need  not 
be  alleged  in  an  information  under  a  statute 
making  it  a  misdemeanor  to  vend  or  keep  for 
Bale  goods  upon  which  any  forged,  imitation, 
or  counterfeit  label  shall  be  placed  to  represent 
the  goods  as  those  of  some  other  person,  asso- 
ciation, or  union  of  workingmeo.  Btate  v. 
Biehap  (Mo.)  200 

Notes  and  Bbiefs. 

Indictment;  setting  out  obscene  language. 

61 
28L.R.A 


INFANTS.      See    also    Kaeu^Ewa;    1; 
Trial,  4,  6. 

A  woman  cannot  recover  from  her  former 
husband  for  necessaries  fomiahed  their  chil- 
dren, of  whom  she  was  given  the  cuatody  in  a 
decree  of  divorce  baaed  on  her  fault,  wilhoat 
any  order  respecting  their  maintenance,  unkas 
he  has  promised  to  pay  for  such  neoeaaaiieaor 
requested  that  they  be  furnished.  FktUom  v. 
Fulton  (Ohio)  678 

INFOBMEB8. 

One  who  did  not  contribute  to  the  oonstme- 
tion  or  maintenance  of  a  sidewalk  whidi  he 
has  a  right  to  use  may  be  an  informer  for  un- 
lawfully riding  a  bicycle  on  the  sidewalk,  the 
penalty  for  which  is  for  the  use  of  a  aebool 
district.    Com.  v.  Fofre$t  (Pa.)  865 

INJUNCTION.    See  also  Watkbo^  6. 

1.  A  court  of  equity  will  never  lend  its  aid. 
bjT  injunction,  to  restrain  the  libeling  or  aland- 
ering  of  title  to  property,  where  there  is  no 
breach  of  trust  or  contract  right  involved. 
Beyee  v.  MiddUton  (Ela.)  66 

2.  Injunctions  which  are  in  subatanoe  man- 
datory—that is,  requiring  aome  act  to  be  done 
— may  be  granted  by  the  courts  in  proper 
cases.     Oentral  Tnut  Co.  t.  Mcran  (Minn.) 

21t 
8.  Opportani^  to  acquire  the  easement  of  an 
abutting  owner  by  agreement  or  condemnation 
may  be  given  before  making  an  injonctioD 
mandatory  against  an  unauthorized  approach 
of  a  bridffe  which  is  in  daily  use  by  a  laige 
number  of  electric  cars,  wajrons,  and  foot  pass- 
engers. Willamette  Iron  Worke  v.  Or^^om  & 
itJfav.  Oo.  (Or.)  88 

4.  A  temporary  injunction  mandatory  in 
substance,  although  it  may  be  granted  in  a 
proper  case  under  Minn.  Gen.  Stat  1878,  cdiap. 
66,  tit.  11,  ought  not  to  be  granted,  except  un- 
der peculiar  circumstances,  and  where  it  is 
clear  that  plaintiff  will  have  a  final  decree  and 
the  court  can  impoee  such  oonditiona  that  de- 
fendant shall  sustain  no  detriment  Oentral 
Truat  Co.  v.  Moran  (Minn.)  212 

6.  An  injunction  vrill  not  lie  at  the  suit  of  an 
abutting  owner  who  does  not  own  the  fee  to 
restrain  the  laying  of  a  street  railway  in  the 
street,  as  the  damagea  which  he  may  suffer  are 
merely  consequentuu.  Chicago,  B.  db  Q,  B,C9. 
V.  Weet  Chicoffo  Street  R  Co.  (HI.)  485 

6.  An  injunction  against  constructing  a 
trolley  road  across  a  steam-railroad  track  at 
grade,  the  effect  of  which  will  be  dangerous  to 
passengers,  cannot  be  defeated  on  the  ground 
that  it  will  be  simply  an  injunction  against 
trespassers  or  involves  simply  a  claim  for 
damages.  Ifew  York,  N,  H.  A  H.  B.  Co.  v. 
Bridgeport  Traction  Ch.  (Conn.)  867 

7.  A  consumer  may  enjoin  a  dty  which  has 
undertaken  to  furnish  water  to  its  inhabitanu 
from  shutting  off  his  supply  for  the  purpose  of 
coeroing  pay ment  of  an  old  claim  against  him, 
after  it  has  accepted  the  rates  and  furnished 
water  for  subsequeo  t  periods.  Wood  v.  Attbum 
(Me.)  876 

8.  The  use  of  the  words  "U.  S.  Dental 
Rooms"  and  of  the  letters  '*U.  S."  upon  the 


XSNKJfiBPKBfr— 12ITEBBBT. 


-windows  of  a  dental  office  may  be  enjoined  at 
the  salt  of  one  who  has  adopted  them  as  a 
trade-name  against  another  who  by  their  use  is 
plainly  attempting  to  convey  the  idea  that  he 
18  caring  on  a  branch  of  the  former's  busi- 
ness, and  so  profit  from  his  advertising  and 
business  reputation.    Cody  v.  SchuUi  (R.  L) 

634 

9.  An  injunction  to  restrain  a  levy  on  part 
of  the  property  of  a  railroad  may  be  granted 
in  favor  of  mortgagees  of  the  whole  property, 
nnder  Minn.  Gen.  Laws  1868,  chap.  56, 
§§  I'-S,  which  make  all  the  property  of  the 
company  an  entirety  as  to  mortgagees.  Cent 
nU  TnutCh,  v.  Maran  (Minn.)  212 

10.  A  mntee  of  a  part  of  a  tract  of  land, 
who  is  told  by  the  grsntor  that  a  well  on  the 
boundary  line,  partially  on  the  land  uncon- 
veyed,  will  go  with  the  part  sold,  is  not  entitled 
to  an  injunction  against  covering  such  well 
with  a  Imilding,  where  he  has  never  used  it 
since  his  purchase,  and  it  has  been  covered 
with  a  flagstone  all  that  time,  and  pipes  con- 
necting it  with  his  buildines  are  entirely  on  his 
land.    SMnson  v.  Clapp  (Conn.)  582 

11.  A  decree  enjoining  the  erection  of  any 
building  on  defendant's  property  "so  near  as 
to  exclude  the  light''  from  plaintilTs  dwelling 
house  is  bad  for  Indefiniteness.  l£ 

KOTBS  AUD  BRISFSi 

Injunction:  against  taxes.  607 

Against  structure  in  street  80 

INNKEEPERS. 

A  hotel  keeper  is  not  liable  for  the  theft  by 
bis  night  clerk,  from  the  hotel  safe,  of  money 
of  a  regular  boarder  who  has  lived  in  the 
house  for  some  months,  if  ordinary  care  and 
diligence  were  used  in  the  employment  of  the 
derL    Taylor  v.  Downey  (Mich.)  92 


XNSOLVEKCY. 

PABTNERflHIP. 


See  also   Banks,  4-6; 


1.  The  right  of  a  state  or  municipality,  if 
any  exists,  to  priority  or  preference  of  pay- 
ment from  an  insolvent's  estate,  cannot  be  as- 
serted after  a  general  assignment  for  creditors, 
which  passes  the  title,    btate  v.  Foiter  (Wyo.) 

226 

2.  A  statute  providing  for  the  release  of  a 
claim  in  full  by  a  creditor  who  accepts  a  divi- 
dend under  an  assignment  cannot  apply  to  the 
state  or  a  municipalitv.  under  a  constitutional 
provision  that  such  liability  can  be  extinguished 
only  by  payment  into  the  proper  treasury.  Id 

8.  A  deed  of  trust  by  an  insolvent  corpora- 
tion is  not  void  as  matter  of  law  from  the 
fact  that  the  directors  vote  themselves  prefer- 
ences in  payment  of  debt.  Schufeldt  v.  Smith 
(Mo.)  880 

NOTBB  AKD  BRISFS. 

See  also  Partnership. 
Insolvency;  extraterritorial  effect  of.  164 
Priority  of  state  or  United  States  in  pay- 
ment from  assets  of  a  debtor:— (I.)  scope  of 
note  generally;  (II.)  priority  of  United  States: 
(a)  upon  what  based;  {b)  constitutionality  of 
provisions  for;  (0)  superiority  over  state  laws; 
29L.R.  A« 


(d)  construction  and  scope  of:  Q)  generally;  (2| 
who  are  debtors  of  the  United  States;  (8)  what 
debts  are  within  the  statute;  (4)  what  consti- 
tutes insolvency;  (5)  snfllciency  of  assign ment 
to  confer  priority;  (6)  sufficiency  of  attachment 
to  confer  priority;  (e)  when  and  to  what  it  at- 
taches; if)  nature  and  extent;  (g)  marshaling 
assets;  (A)  liability  of  assignee  or  representa- 
tive; (0  subrogation  of  sureties;  (j)  what 
amounts  to  a  devestiture  of  the  right;  {k)  how 
asserted;  (IIL)  priority  of  the  states:  (a)  upon 
what  based;  (b)  constuutionality  of  provisions 
for;  (c)  nature  and  extent;  (d)  to  what  indebted- 
ness it  applies;  {e)  subrogation  of  surety  making 
payment;  (f)  when  it  attacher  and  how  de- 
vested; (Iv.)  priority  of  claims  for  taxes.    226 

INSURANCE.     See   also    Conflict    of 
Laws,  8. 

1.  The  failure  of  an  insurance  company  of 
another  state  to  comply  with  the  statutory  pre- 
requisites to  the  right  to  do  business  does  not 
prevent  such  company  from  enforcing  a  claim 
for  premiums  due  for  insurance,  although  the 
corporation  is  guilty  of  a  misdemeanor  and 
subject  to  a  penalty  by  reason  of  the  insur- 
ance. State  MuU  f.  Ine.  Co,  ▼.  Bnnkley  State 
ifcJBT.  Ob.  (Ark.)  712 

2.  The  right  to  recover  unearned  premiums 
on  the  termination  of  insurance  in  a  mutual 
company  does  not  exist  until  the  dues  or  liabili- 
ties which  the  insured  may  be  liable  to  pay 
under  the  charter  and  by-laws  of  the  organiza- 
tion can  be  ascertained  and  deducted,  where 
the  charter  provides  for  withdrawal  by  notice 
and  "paying  all  dues  and  liabilities."  Id, 

3.  Smoked  meats  taken  from  a  smokehouse 
to  a  storage-room  as  fast  as  they  are  cured  are 
contents  of  the  smokehouse  within  the  meaning 
of  a  policy  in  separate  sums  upon  a  butcher- 
shop  and  its  contents,  and  the  smokehouse 
and  its  contents,  where  it  was  the  under- 
standing of  the- parties  that  the  smoked  meats 
taken  out  of  the  smokehouse  for  storage  were 
properly  insured  as  contents  of  the  smoke- 
house; and  recoverr  may  be  had  therefor  when 
burned  with  the  butcher  shop,  although  the 
smokehouse  is  not  burned.  QraybiU  v.  Ptnn 
Vwp,  Mut.  F.  Int.  Aiao.  (Pa.)  65 

4.  A  policy  of  insurance  on  a  building  and 
various  articles  of  personal  property  therein, 
separately  valued,  is  not  forfeited  as  to  the 
personal  property  by  virtue  of  a  lack  of  title  to ' 
the  land,  under  a  provision  that  the  entire 
policv  shall  be  void  if  the  "subject  of  insurance 
be  a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple."  since  the  building  is  not 
alone  the  subject  of  insurance.  BiOe  v.  Hiber' 
nia  Ine.  Co.  (Tex.)  706 

Notes  and  Briefs. 
Insurance;  by  foreign  corporation.  712 

Construction  of  policy.  66 

INTEREST. 

1.  The  allowance  of  Interest  upon  the  value 
of  property  destroyed  by  negligence  must  be 
left  to  the  discretion  of  the  Jury  under.  Cal. 
Civ.  Code,  g  8288.  King  ▼.  Southern  P,  Co, 
(Cal.)  755 

2.  A  provision  for  the  payment  temi-annu- 
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ally  of  Interest  on  municipal  bonda  at  a  certain 
per  cent  is  unlawful,  wbere  the  notice  of  elec- 
tion wbich  tbe  law  requires  to  state  tbe  rate  of 
interest  names  such  per  cent  payable  annually. 
Skinner  y.  Santa  Bom  (OaL)  512 

8.  Tbe  rate  of  compound  interest  paid  bv  an 
executor  on  funds  retained  in  bis  bands,  wbicb 
is  more  than  banks  would  pay  for  a  part  of 
tbe  time,  and  wbicb  bas  ma^e  double  tbe  in- 
come tbat  could  baye  been  obtained  by  invest- 
ing tbe  money  as  directed  by  tbe  will,  will  not 
be  increased  to  tbe  maximum  rates  at  wbicb 
tbere  is  evidence  tbat  money  could  bave  been 
loaned,  witb  no  allowance  for  expenses,  delays, 
and  failures.— especially  wbere  tbe  executor 
bas  disbursed  more  tbab  $60,000  during  along 
term  of  years  and  bis  accounts  for  tbe  wbole 
estate  bave  been  found  correct  in  every  item 
and  tbere  is  no  delinquency  or  suspicion  of 
fraud  on  bis  part.    Be  BUket^e  Setate  (Mont) 

622 

KoVXa  AKD  BBIXFBi 

Interest:  lawfulness  of  taking  in  adrance:^ 
(I.)  in  discounts:  (a)  in  general;  {b)  by  persons 
otber  tban  banks;  {e)  on  instruments  otber 
than  bills  and  notes:  (II.)  in  periodical  pay- 
ments; (III.)  for  what  length  of  time  allowed. 

761 

Liability  of  executors,  trustees, etc.,  for  com- 
pound interest:  (I.)  origin,  srowth,  and  general 
statement  of  tbe  doctrine;  (IL)  principle  of  tbe 
allowance:  (III.)  option  to  take  interest  or 
profits;  (lY.)  grounds  for  allowance:  (a)  gen- 
erally; (ff)  misconduct  or  gross  delinquency 
generally:  (e)  use  and  admixture  of  trust  fund; 
(d)  failure  or  refusal  to  account;  (e)  neglect  to 
invest;  (/)  improper  investment:  (ff)  unneces- 
sarily calling  in  investment:  (A)  neglect  in 
winding  up  or  paying  over:  {%)  nonperformance 
of  trusu  for  accumulation;  (J)  neglect  or  vio- 
lation of  duty  imposed  by  statute;  (k)  interest 
or  profits  made;  {I)  interest  or  profits  wbich 
might  bave  been  made;  (V.)  who  are  chargea- 
ble; (VI.)  Jurisdiction  to  allow;  (VII.)  how 
computed:  (a)  method  of  computing  generally; 
(b)  upon  what  computed;  (e)  when  allowance 
should  commence;  (d)  rate  per  cent  and  length 
of  rests;  (e)  termination  of  allowance;  (VIIL) 
what  sufficient  to  release  from  accountability; 
(IX.)  effect  of  allowance  on  compensation; 
(X.)  effect  of  allowance  on  oosts.  622 


INTOXICATING 

HORTOAOB,  6,  7. 


UQUOBa       See 


IRRIGATION.     See  EHun&NT  Domain, 

JUDGMENT.  See  also  Appeal  and 
Erbob;  (Constitutional  Law,  20;  Mobt- 
GAGE,  6,  7,  11;  SktOff,  etc. 
1.  A  judgment  payable  in  United  States  gold 
coin  is  not  within  the  rule  that  debt  will  not 
lie  on  any  obligation  except  for  tbe  pavment 
of  a  sum  specifically  certain,  as  calling  for  tbe 
payment  of  an  unliquidated  amount  to  be  de- 
termined by  tbe  fluctuations  of  the  gold  mar- 
ket, but  is  an  obligation  to  pay  in  money,  or 
an  agreement  to  deliver  a  certain  weight  of 
standard  gold  ascertainable  by  count  of  coins 
made  legal  tender  by  statute.  Bdford  v.  Wood- 
ward (ni)  698 
29  L.  R.  A. 


2.  A  def  aalt  Judgment  ordering  p^ment  of 
tbe  amount  adjudsed  in  spold  coin  isyoid  as  to 
such  provision,  where  t£e  complaint  ahowed 
no  promise  to  pay  in  coin,  but  is  not  invalid  as 
a  wbole.  /d 

8.  A  judgment  of  another  state  ad  JodicatiDg 
a  matter  not  presented  by  the  pleadings  or 
within  tbe  issues  may  be  held  uiTBlid  as  to 
such  adjudication,  bat  valid  as  to  other  matter 
which  the  judgment  record  ahowa  upon  iu 
face  to  be  easily  and  naturally  separable  and 
within  tbe  issues.  /#. 

4.  A  judgment  of  revival  in  scire  facias  to 
revive  a  judgment,  based  upon  notice  by  mail 
as  well  as  by  publication  to  a  resident  of  tbe 
state,  is  prima  fade  valid  in  a  collateral  pro- 
ceeding.   Biekerdike  t.  AUen  (Pl)  7& 

6.  An  affidavit  in  which  tbe  ai&ant'*0D  oath 
states,"  but  which  tbe  certificate  of  the  notary 
merely  states,,  to  baye  been  "subacribed,  ''with- 
out saying  tbat  it  was  sworn  to  before  him,  cm 
which  a  scire  facias  to  revive  a  Jodnient  is 
based,  is  not  so  defective  as  to  defeat  the  judg- 
ment of  revival  in  a  collateral  proceedmg; 
where  this  recites  that  it  was  made  on  doe 
proof.  Jd. 

6.  A  Judgment  for  a  special  aasessment 
against  a  lot  to  pay  for  an  fmproTemeiit  U  not 
coBclusive  against  tbe  owner  of  the  lot,  who 
did  not  appear  or  defend  in  tbe  proceeding  for 
such  judgment,  so  as  to  predode  an  actioa  by 
him  for  damages  to  tbe  lot  caused  by  remov- 
ing the  lateral  support,  and  ill^ally  eattinf 
down  the  grade  of  tbe  street  in  front  of  it  in 
making  the  improvement  for  wbich  the  assess- 
ment was  made.    FarreU  ▼.  St,  Faul  (Minn.) 

778 

7.  A  Judgment  against  a  railroad  oompaoy 
becomes  a  lien  on  its  real  property  owned  at 
the  time  of  its  recovery  in  the  county  where  It 
was  rendered,  including  lands  acquired  for 
roadway,  right  of  way,  depots,  and  other  rail* 
road  purposes.  Steteartv.WheeUngSL.  JS.  B. 
Co,  (Ohio)  438 

Notes  and  BbxefSw 

Judgment;  form  of  Judgment  and  prooedoie 
in  case  of  liability  to  make  payment  in  ooin:^ 
(I.)  form  of  Judgment:  {a)  on  contract  to  pay 
coin;  {b)  on  contracts  for  coin  or  equivalent; 
(e)  for  coin  converted  or  misapplied;  id)  for 
damsges  in  otber  cases;  (e)  for  obligations 
created  by  law;  (/)  for  costs;  (IL)  pleadings 
and  procedure.  588 

Conclusiveness  of.  779 

Enforcement  in  otber  statea.  166 

JUDICIAL  NOTICE.    SeeSymsHCK. 

JUDICIAL  SALE. 

1.  The  sale  of  the  freight  bonae  and  a  portioa 
of  the  right  of  way  and  tracks  of  a  railroad, 
although  at  its  terminus,  cannot  be  sustained 
as  a  mode  of  collecting  an  assessment  for  local 
improvements.  Lake  Shore  4b  M,8,  B.  Co.r. 
Grand  Bapide  (Mich.)  ]95 

2.  A  Judgment  creditor  may  cause  the  sale 
of  all  the  property  of  a  railroad  company  to 
satisfy  his  lien,  in  a  proceeding  in  equity  to 
which  all  persona  interested  are  made  partia 
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and  fn  which  the  proceeds  may  be  properly 
applied,  although  he  cannot  have  a  sale  on  ex- 
ecution of  the  property  to  which  the  lien  at- 
taches, if  that  is  part  only  of  the  corporate 
property  and  necessary  in  connection  with  the 
Dalacce  of  the  property  to  enable  the  company 
to  discharge  itn  public  duties,  or  when  the  sale 
-would  materially  impair  the  uses  and  yalue  of 
tbe  balance  of  the  property.  BUtoart  t.  Whed- 
%ng  dbL.E.K  Co.  (Ohio)  488 

8.  An  intent  to  devest  a  tax  lien  is  not  shown 
\3y  a  decree  for  the  sale  of  property  free  from 
mechanics',  laborers',  materialmen's,  and  other 
liens  or  encumbrances  of  any  kind  whatso- 
ever. Bloxhatn  y.  OofMUfMri  B,  L.  d  Street 
&  Oo.  (Fla.)  607 

4.  A  tax  lien  cannot  be  devested  bv  a  Jndi- 
cial  sale  of  property  free  from  liens  by  order 
of  the  court  in  an  action  to  which  the  state  is 
not  a  party,  so  as  to  compel  the  state  to  look 
to  the  proceeds  of  the  sale  rather  than  the 
property  itself  for  payment  of  the  taxes.      Id, 

JURISDICTION.  Bee  Affbal  aitd 
Errob;  Coubts, 

JTJRT*     Bee   Exuvxht  DoMAm,  4;  £ti- 

DEKCB,  6. 

ZJkBEL.    Bee  Indictmsnt,  sra,  8;  T&ads- 

KABK,  1,  2,  NOTBB  AND  BbIEFB. 

I«ABOB  UNION*  Bee  CoNflrrrrunovAL 
Law,  16,  10,  26,  27;  Indictmbnt,  bto., 
8;  Trads-mabk,  1-8. 

I^NDLORD  AND  TENANT. 

1.  A  covenant  in  a  lease  of  railroad  property 
need  for  warehouse  purposes,  relieving  the 
companv  from  liability  for  loss  by  fire,  does 
not  bind  an  agent  of  tbe  lessee  In  charge  of  the 
property,  a  stranger  to  tbe  lease,  who  stores 
his  own  property  in  the  warehouse.  King  v. 
&mthem  P.  Co,  (CaL)  766 

2.  The  occupancy  of  a  part  of  a  schoolhouse 
as  a  residence  by  a  teacher  for  the  purpose  of 
enabling  him  tbe  better  to  perform  bis  con- 
tract to  teach  does  not  make  hiih  a  tenant  of 
the  school  district  employing  him,  but  his 
occupation  is  that  of  the  district.  Alpine  Twp. 
School  Diet.  No.  11  v.  BaUche  {m<^.)         576 

8.  A  person  lawf  uUy  in  possession  of  land, 
who  holds  over  without  right,  becomes  a  tenant 
at  sufferance  if  the  owner  permits  him  to  re- 
main a  sufficient  length  of  time  to  imply  an 
intentional  acquiescence  in  the  occupancy,  al- 
though his  previous  holding  was  not  that  of  a 
tenant;  and  a  consent  to  tbe  occupancy,  either 
express  or  presumed  from  lapse  of  time,  is  not 
essential  to  create  that  relation.  Id. 

Notes  anb  Briefs. 

Landlord  and  tenant;  negligence  of,  in  re- 
spect to  gas.  868 
Estoppel  of  tenant  as  to  title.                  676 
Use  and  occupation;  school  district  as  land- 
lord.                                                         677 

LEASE.    Bee  ConTRACTS,  8. 

LEAVE«    Bee  Quo  Wabbanto,  1. 


LEGISLATURE.    See  Offtcbhs,  8. 

LEVY  AND  SEIZURE*  See  EzBCxmoir; 
iNJUNonoN,  9;  Mortgagb,  18. 

LIBEL.  See  also  Injuhctiok,  1;  Plbao- 
DTG,  18. 

1.  Falsely  to  publish  of  a  person  that  he 
"would  be  an  anarchist  if  he  thought  it  would 
pay"  is  libelous.  Levde  ▼•  Dauy  Newe  Go. 
(Md.)  69 

3.  Where  it  appears  from  a  complaint  in  an 
action  for  libel  based  on  an  allegation  in  a 
pleading  in  another  action,  that  tbe  defamatory 
allegation  was  whollv  gratuitous,  irrelevant, 
and  immaterial,  that  it  was  well  known  by  de- 
fendant to  be  false  and  untrue,  and  that  it  was 
published  without  cause  or  justification  and 
with  express  malice, — ^it  is  not  privileged. 
Bheneood  v.  FowU  (Minn.)  168 

NOTBB  AND  BrIEVBi 

Libel;  what  constitutes.  69 

By  pleading.  168 

LIBRARY.    See  CoLLEOsa. 

LICENSE.  See  also  Bboebrb,  9;  Com- 
MKRCB,  2,  8;  CoNSTrnrnONAL  Law,  96; 
Municipal  Corporationb,  6,  7;  Pa- 
tents; Peddlers;  Statutes,  16. 

1.  An  ordinance  for  the  licensing  of  transient 
merohants  is  not  to  be  regarded  as  discrimi- 
nating against  nonresidents  merely  because 
there  may  not  be  any  resident  merohants  whc 
are  compelled  to  pay  the  license.  Cttumtea  v. 
^ib'mf(Iowa)  784 

2.  A  license  fee  of  |260  per  month,  or  $25 
per  day  for  shorter  periods,  exacted  from 
transient  merchants  by  an  ordinance,  is  ex- 
cessive and  invalid,  amounting  to  an  exercise 
of  the  taxing  power  rather  than  a  police  meas- 
ure. Id, 

8.  A  privilege  tax  on  a  street-car  company 
is  not  within  (Mo.  Const,  art.  10,  S  8,  requir- 
ing "all  taxes"  to  be  uniform  on  the  same  class 
of  subjects.  Denver  City  B.  Co,  v.  Denver 
(Colo.)  608 

KoTES  AND  Briefs. 
See  also  Commeroe. 
License;  for  business  in  a  city;  as  a  tax.  600 
Use  of  funds  received  from.  799 

Reasonableness  of  fee.  734 

LIENS.  See  Judgvbnt,  7;  Taxes,  17-19; 
Vendor  and  Purchaser,  8. 

LIGHT.  See  Eabemektb,  2;  Ihjunotioh. 
11. 

LIMITATION  OF  ACTIONS. 

1.  A  foreign  contract  between  nonresidents 
may  constitute  a  cause  of  action  within  the 
meanioff  of  a  statute  providing*  that  if  any  per- 
son liable  to  an  action  shall  be  absent  from  the 
state  when  it  accrues  he  shall  have  no  l)enefit 
of  the  statute  of  limitations  while  Aucb  absence 
continues.  Maeon  ▼.  Union  MUU  Paper  Mfg. 
a>.(Md.)  1» 


29L.R.A. 
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2.  A  nonresident  of  the  Btate  whose  obliga- 
tion is  sought  to  be  enforced  bv  another  non- 
resident throuffh  garnishment  of  funds  in  the 
hands  of  a  resident  Is  within  the  proTisions  of 
a  statute  that  any  person  liable  to  an  action 
who  is  absent  from  the  state  when  It  accrues 
shall  hare  no  benefit  of  the  statute  of  limita- 
tions while  the  absence  cootinues.  Maaon  t. 
Union  Milii  Paper  2tfg,  Co.  (Md.)  273 

Notes  ajxt>  Briefs. 

Bunninir  of  statute  against  oommonwealth. 

170 
As  to  nonresidenta.  278 

US  PENDENS. 

1.  Actions  and  judgments  in  the  courts  of 
the  United  States  are  not  affected  by  Ohio 
Bev.  Stat.  §  5056,  providing  that  a  certified 
copy  of  a  Judgment  must  be  recorded  in  the 
county  in  which  property  Is  situated  before 
third  persons  in  that  county  will  be  charged 
with  notice  of  an  action  or  judgment  in  an- 
other county  affecting  the  property.  BUwart 
▼.  Wheeling  A  L,  E.  B,  Co.  (Ohio)  488 

2.  A  suit  in  a  federal  court  to  foreclose  a 
railroad  mortgage  is  constructive  notice 
throughout  the  district,  so  that  the  decree  will 
bind  all  persons  Acquiring  an  interest  in  or  lien 
on  any  part  of  the  property  during  the  pen- 
dency of  the  suit.  ItL 

LOBSTERS.    See  Carbibii8,  10. 

BLAND  AMUS. 

1.  Mandamus  to  compel  officers  to  turn  over 
fuods  can  be  granted  only  to  the  extent  of  the 
funds  that  are  in  the  treasury,  although  they 
may  have  improperly  disposecf  of  a  part  of  the 
funds  which  they  should  have  turned  over. 
Duval  County  Comn.  v.  JaeksonmUe(^\tL,)  416 

2.  Mandamus  may  issue  to  county  commis- 
sioners to  turn  over  road  funds  in  the  county 
treasury  by  issuing  a  warrant  for  that  purpose, 
when  the  law  makes  it  their  duty  to  turn  over 
the  funds,  and  the  money  can  only  be  drawn 
on  a  warrant  issued  pursuant  to  their  order. 

Id, 
8.  An  order  directing  a  railroad  company  to 
re^^tore  and  operate  a  passenger  train  as  before 
is  not  final  or  conclusive  under  the  Kansas 
statute,  and  cannot  be  specifically  enforced  in 
the  courts  by  mandamus.  State^  Kdlogg,  v. 
MinBouri  P.  R.  Co.  (Kan.)  444 

Notes  Aim  Briefs. 

Mandamus;  to  compel  acts  by  corporations. 

444 

MANDATORY     INJUNCTION.     Bee 

INJUNCIION,  2-4 

MARKET.    See  Taxes,  8. 
MARSHALING. 

Notes  and  Bbibfs. 

Marshaling:  of  assets  as  affecting  priority 
of  state  or  United  States.  238 

»L.R.A. 


MASTER  AND  SERVANT.    Bee  ate 

Oarriebs;  Constitutional  Law,  10. 12, 
16,  16,  18,  19, 24, 27;  Prozimatb  Gaub. 
1;  Statutes,  8. 

1.  A  statute  providing  that  no  female  shall 
be  employed  in  any  factory  or  workshop  man 
than  eight  hours  in  any  one  dav,  or  forty-eigbt 
hours  in  any  one  weej^  prohibits  both  the  em- 
ployer and  the  employe  from  enterin|[  Into  m 
contract  of  employment  for  a  greater  Ume  and 
restricts  their  right  to  contract  with  each  other 
with  reference  to  the  hours  of  labor.  SUMe 
Y.  People  au.)  79 

2.  A  railroad  employ§  is  not  bound  to  report 
to  the  company  facts  which  it  already  knows. 
Pimnsyltania  Co.  v.  MeCaffreif  dnd.)  104 

8.  A  railroad  company  which  requires  a 
train  crew  to  be  on  duty  nineteen  hours  each 
day,  without  time  for  rest  or  food,  is  liable  for 
an  injury  to  a  track  hand,  caused  by  the  at- 
tempt of  some  of  the  crew  to  operate  Che  train 
while  others  have  temporarily  left  it  to  pro- 
cure food.  M. 

4.  It  is  not  negligence  for  a  conductor  and 
engineer  of  a  train  to  leave  it  to  procure  food 
after  thirteen  hours  of  consecutive  service. 
with  no  provision  made  by  the  company  for  a 
food  supply.  id 

5.  A  railroad  company  is  liable  for  inlnries 
to  a  track  hand,  which  are  caused  by  its  at- 
tempt to  operate  a  train  with  only  a  fireoiaa 
and  a  brakeman.  Id, 

6.  A  section  boss,  knowing  the  custom  of  a 
portioD  of  a  train's  crew  to  leave  it  at  a  certain 
time  for  food,  is  nov  charged  with  the  duty  of 
ascertaining  that  they  have  not  left  it  before 
attempting  to  put  his  car  on  a  track  which  the 
train  has  passed,  for  fear  the  train  may  back 
on  him  without  warning.  i& 

7.  The  effort  of  a  section  boss  to  save  a  hand 
car  in  his  charge  from  injury  by  a  train  back- 
ing towards  it  Is  not  negligence  as  matter  of 
law,  although  in  trying  to  getaway  after  ascer- 
taining that  the  car  cannot  be  saved  be  fails 
under  it  and  is  injured,  if  he  acta  naturally, 
and  not  recklessly,  although  by  acting  diffo'- 
ently  he  might  have  escaped.  Id. 

8.  A  section  man  is  not  a  fellow  servant  of  a 
fireman  or  one  exnployed  to  load  tenders  with 
coal.     Onion  P.  A  Co.  v.  Eriekeon  (Neb.)  187 

0.  Consociation  in  the  same  department  of 
duty  or  line  of  employment  is  necessary  to 
make  fellow  servants.  Jd 

10.  Mion.  Gen.  Laws  1887.  chap.  IS,  mak- 
ing railroad  companies  liable  for  injuries  ana- 
tamed  bv  the  negligence  of  fellow  servanta,  is 
not  applicable  to  street  railways,  although 
operated  by  cable.  Funk  v.  Si.  PAul  CitgK 
Co.  (Minn.)  20^ 

11.  The  boss  or  foreman  of  a  gang  of  men 
uoloadiog  and  leveling  dirt  on  a  railroad,  who 
is  under  the  immeditite  control  of  a  railroad 
official  who  is  often  present,  sometimes  daily, 
directing  the  work,  is  a  fellow  servant  of  a 
member  of  the  gang  who  is  injured  by  the 
foreman's  failure  to  give  notice  that  the  train 
is  about  to  move,  whether  he  had  authority  to 
hire  and  discharge  the  men  under  him,  or  not 
Sehroeder  v.  Flint  db  P.  M.  R.  Co.  (Mich.)  821 

12.  One  engaged  in  repairing  a  house  ia  nol 


MaxDCB— MOBTGAGB. 


80f 


relieved  from  liability  for  injary  thereto  by 
fire  through  the  negligence  of  his  workmen, 
because  he  furnished  proper  appliances  and 
competent  workmen.    Shifer  y.  Laeoek  (Pa.) 

254 
18.  A  mine  foreman  is  personally  liable  for 
bis  nedigence  causing  injury  to  a  workman  in 
tbe  mine,  either  under  Fa.  Act  of  1891  permit- 
ting only  certified  foremen  to  be  employed  and 
regulating  their  duties,  or  without  regard  to 
such  statute.  Durkin  y.  Eingtton  Ooal  Co. 
(Pa.)  808 

Notes  JLND  BBiEFflb 
Bee  also  Bailment. 

Who  are  fellow  seryants.  188 

Foreman  as  fellow  seryant  821 

Negligence  of  feUow  seryant  causing  ex- 
plosion. 858 
Assum ptlon  of  risks  in  aerylce.  105 

mAXIHS. 

1.  A  grantor  cannot  be  allowed  to  derogate 
from  his  own  grant.  BMnaan  y.  Clapp 
(Conn.)  582 

2.  A  grantor  is  presumed  to  conyey,  so  far 
as  it  is  in  his  possession,  whatever  is  necessary 
for  the  reasonable  enjoyment  of  the  thing  con- 
veyed. Id. 

S.  Res  ipsa  loquitur.  Eari  y.  Woihington 
Park  CM  (111.)  492;  Judsan  y.  Qiant  Patoder 
Co.  (Cal.)  718 

4.  Sic  utere  tuo  at  alienum  non  todas. 
Brim  y.  Jonet  (Utah)  97 

5.  Stare  decisis.  Denver  City  R.  Co.  y. 
Denver  (Colo.)  608 

6.  Volenti  non  fit  injuria.  Judson  y.  Otant 
Powder  Co.  (Cal.)  718 

Notes  ash  BRisTa 


Loss  between  innocent  parties. 
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MINES.    See  Masveb  and  Sebvabt,  18. 

MONEY.  See  Bonds,  5;  Contractk, 
Notes  and  Briefs;  Judgment,  1,  2, 
Notes  and  Briefs. 

MORTGAGE.  See  also  Bonds,  4;  Costs 
AND  Fees,  8;  Plbadino,  10.  11;  I^al 
Property;  Subrogation;  Taxes,  17,  19. 

1.  The  transfer  of  a  note  secured  by  a  mort 
gage  carries  with  it  the  mortgage  also.  Parke 
y.  Randolph  (S.  D.)  8£ 

2.  Bona  flde  purchasers  for  yalue  before  mn 
turity  of  genuine  notes  accompanied  by  > 
forged  copy  of  a  recorded  mortgage  securing 
them,  which  the  purchasers  took  on  the  faith 
of  the  records,  are  entitled  to  the  security  of 
tbe  mortgage  as  against  persons  to  whom  the 
assignor  bad  previously  sold  forged  copies  of 
the  notes  accompanied  by  an  assignment  and 
delivery  of  tbe  genuine  mortgage.  Kernohan 
T.  Marm  (Ohio)  817 

8.  That  commissioners  appointed  to  make 
parfition  of  a  decoder  t'  estate  refused  to  rec- 
ognize any  yalue  in  second-mortgage  bonds 
taken  for  property  W)lu  to  a  corporation  will 
baye  no  bearing  upon  the  question  whether  or 
29  L.  R.  A. 


not  such  bonds  shall  be  giyen  priority  oyer  the 
flrst-mortgage  bonds,  which  were  issued  to 
promoters,  because  of  their  fraud  in  procuring 
their  preference.  Booper  y.  Central  Tnut  Co. 
(Md.)  263 

4.  A  stipulation  in  second- mortgage  bonds 
of  a  corporation  that  they  shall  not  be  enforced 
against  the  individual  estate  of  stockholders, 
will  not  prevent  equity  from  refusing  to  en- 
force a  nrst  mortgage  held  by  such  stock- 
holders until  they  have  paid  for  their  stock. 

Id. 

5.  First  mortgagees  will  not  be  permitted  by 
equity  to  assert  their  lien  against  the  property 
in  preference  to  a  grantor's  lien  for  unpaid 
purchase  money,  a  waiver  of  which  they  pro- 
cured by  a  fraudulent  deyice  so  as  to  let  in 
their  mortgage  as  a  first  lien,  although  tbe 
grantors  agreed  to  take  a  second  mortgage  aa 
security,  which  on  its  face  declaies  that  it  is 
subject  to  the  lien  of  the  first.  id 

6.  The  interest  of  a  prior  mortgagee  cannot 
be  displaced  by  the  Uen  of  a  Judgment  for 
damages  in  consequence  of  the  sale  of  intoxi- 
cating liquors,  under  the  Blinois  Dramshop 
Act,  §  10,  providing  that  if  any  person  ahafi 
rent  or  lease  to  another  any  building  to  be  used 
for  tbe  sale  of  such  liquors,  or  knowingly  per- 
mit it  to  be  so  used  or  occupied,  it  may  be  sold 
to  pay  any  such  Judgment  against  any  occu- 
pant   BeUy.  Camm(L\l.)  571 

7.  The  proyisioD  of  'the  Illinois  Dramshop 
Act,  §  10,  making  the  building  and  premises 
where  intoxicating  liquors  are  sold  with  per- 
mission of  the  owner  liable  to  sale  under  a 
judgment  against  the  occupant  for  damages 
from  the  sale  of  such  liquors,  applies  only  to 
owners  or  those  having  a  rentable  interest  in 
the  property,  and  not  to  a  contingent  interest, 
such  as  that  of  a  mortgagee.  Id, 

8.  A  grantee  of  mortgaged  property  is  per- 
sonally liable  to  the  owner  of  tbe  mortgage 
under  his  assumption  of  the  payment  of  the 
mortgage  debt  as  part  of  the  consideration  of 
the  conyeyance  to  him,  without  reference  to 
whether  his  immediate  grantor  is  liable  or  not 
Hare  v.  Murphy  (Neb.)  851 

9.  Tbe  purchaser  of  a  mortgage  obtains  no 
rights  as  against  a  prior  mortgagee  by  the 
wrongful  act  of  his  own  agent  in  discharging 
tbe  prior  mortgage,  which  remained  in  his  pos- 
session after  the  transfer  of  a  note  which  was 
secured  by  it    Parker  v.  Bandol^  (S.  D.)   88 

10.  A  purchaser  of  railroad  property  on 
foreclosure  takes  it  discharged  from  all  liens 
and  interests  ac<iuired  pending  the  suit  by  per- 
sons charged  with  constructiye  notice  thereof, 
iltbough  they  were  not  made  parties  to  the 
suit,  and  the  latter  must  seek  satisfaction  from 
the  proceeds  of  tiie  sale.  Btewart  y.  Wheeling 
diL.  E.R.  Co.  (Ohio)  4^ 

11.  A  Judgment  recoyered  in  a  state  court 
against  a  railroad  company  before  commence- 
ment of  a  foreclosure  suit,  by  a  creditor  who 
was  not  made  a  party  on  foreclosure,  is  unaf- 
fected by  the  decree  and  sale.  Id. 

12.  The  proceeds  of  a  resale  of  railroad 
property  on  behalf  of  a  Judgment  creditor, 
after  sale  in  a  foreclosure  suit  to  which  he  was 
not  made  a  party,  must  first  be  applied  to  tbe 
satisfaction  of  encumbr%.nce8  superior  to  his 
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Ifen,  if  there  be  any,  IncludiDg  those  set  up  In 
the  foreclosure  suit.  Stevoart  ▼.  Wheeling  d 
L.  E.  B.  Co.  (Ohio)  488 

18.  The  lien  of  a  chattel  mortgagee  upon 
property  exempt  from  execution  is  not  waired 
by  obtaining  judgment  upon  the  notes  secured 
by  the  mortgage  and  leyying  upon  the  mort- 
gaged property  under  execution  thereon,  al- 
though the  exempt  property  is  set  off  to  the 
debtor  as  such;  but  such  lien  maybe  enforced 
under  the  terms  of  the  mortgage  in  a  jurisdic- 
tion where  the  mortgage  creates  only  a  lien 
and  does  not  transfer  the  legtil  title,  as  there  is 
no  such  inconsistency  between  remedies  as 
there  would  be  where  the  leyy  asserted  title  in 
the  mortgagor  while  the  enforcement  of  the 
mortgage  !daimed  title  in  the  mortgagee. 
Barchard  ▼.  Kohn  (IlL)  808 

NOTBB  AKD  fiBIEFS. 

Mortgage;  as  incident  to  note  secured  by  it 

818 
572 


Priority  as  to  Judgment 
Assumption  of,  by  grantee. 
Chattel,  how  enforced. 
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MUNICIPAL  CORPORATIONS.    See 

also  Bonds,  5,  6;  CossTirnTiONAL  Law, 
1;  COKTBAOTB,  6,  7;  C0UNTIB8,  1;  Estof- 
FBL,  1,  2;  Gas,  4;  iNSOLyEKor,  1;  Li- 
cense. 1;  Sale,  1-8;  Statittbb,  10;  Tbl- 

BGBAPH8;  WaTEBS,  5. 

1.  The  right  of  a  municipal  corporation  to 
exercise  the  authority,  powers,  and  functions 
of  an  incorporated  city,  can  be  questioned  only 
in  a  direct  proceeding  prosecuted  by  the  proper 
public  officers,  and  not  by  priyate  action  for  an 
injunction  against  taxes.  Ktthn  y.  Pifrt  Town- 
send  (Wash.)  445 

2.  Mere  irregularities  and  informalities  not 
affecting  jurisdiction  afford  no  ground  for  col- 
lateral attack  on  proceedings  to  annex  territory 
to  a  city.  Id. 

8.  The  mayor  cannot  adjourn  either  of  the 
two  branches  of  the  general  council  alone, 
under  authority  of  a  charter  proyidiog  that  if 
they  cannot  agree  on  an  adjournment  be  "shall 
adjourn  them  to  a  day  not  beyond  the  regular 
time  of  meeting."  TiUman  y.  OUer  (Ey.)    110 

4.  The  mayor  of  a  city  has  no  power  to  ad- 
journ the  general  council  to  a  time  beyond  that 
at  which  it  is  directed  by  statute  to  elect  a  cer- 
tain city  official,  for  the  purpose  of  depriylng 
it  of  power  to  make  such  election  and  permit- 
tinff  It  to  be  done  by  the  alternative  electing 
body  proTided  by  tne  statute  in  case  of  the 
council's  failure  to  elect  Id. 

5.  The  majority  of  one  branch  of  the  general 
council  of  a  city  cannot,  by  refusing  to  consent 
to  fix  a  time  for  the  election  of  a  city  official 
whom  a  statute  requires  the  council  to  elect, 
and  by  remaining  away  from  the  meeting,  pre- 
yent  the  remainiog  members  of  the  eeneral 
council,  who  constitute  a  majority  of  both 
branches,  from  making  a  valid  election.      Id, 

0.  A  dty  whose  charter  provides  therefor 
may  collect  a  license  imposed  by  it  on  street 
cats  by  enforcing  a  penalty  for  failure  to  pay 
for  the  license.  Denver  City  B.  Co,  y.  Denver 
(Colo.)  006 1 
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7.  A  city  has  power  to  pass  an  ordinance 
requiring  a  license  to  hawk  and  peddle  therein, 
under  Burns's  (Ind.)  Rev.  Stat.  1894,  §  8541. 
empowering  cities  to  "restrain"  ha wkmg  and 
peddling.    South  Bend  v.  Martin  {lud.)      531 

8.  A  corporation  compoeed  of  private  indi* 
yfduals,  not  restrained  by  law  from  conduct- 
ing its  business  for  private  benefit  which  does 
not  report  to  and  Is  not  inspected  by  aoy  state 
official,  which  elects  its  own  managers  without 
the  state's  approval,  and  by  law  owes  the  stata 
no  duty,— is  a  private  corporation  within  iha 

g revisions  of  the  Illinois  Gonstitutioii  prohibit- 
1^  municipalities  from  making  donationa  to 
private  corporations.  Waehing^ian  JBamt  v. 
Chicago  (Dl.)  798 

9.  A  city  having  the  power  to  paye  atreeta 
and  pay  therefor  from  its  treasury  is  liable  for 
the  cost  of  paving  under  a  contract  proyiding 
that  assessments  shall  be  accepted  by  the  con- 
tractor in  payment,  and  that  the  city  ahall  not 
be  otherwiseliable  under  the  contract,  whether 
the  assessments  are  ooUi^Hible  or  not,  where 
the  statute  under  which  they  are  made  Is  held 
invalid  and  the  assessments  are  therefore  with- 
out authority,  as  the  contract  oootemplates 
valid  charges  on  the  property,  and  failure  to 
make  the  required  assessments  renden  the  city 
in  default  upon  the  contract.  Barker  AMphah 
Ftn.  Co.  y.  HarriOmrg  (C.  a  App.  8d  C.)    401 

KOTES  AHD  BbiEEB. 

Municipal  corporations;  yalidity  of  annexa- 
tion to.  4a 

Legislative  control  over  funds  of.  788 

Power  to  regulate  gas  busineas  and  prices. 

888 

Contracts  by  officer  personally  interested. 

408 

Liability  to  contractor  for  public  improve- 
ment 401 

Liability  for  acts  of  officers.  80S 

NABUS.    See  Tbade-mabk,  8w 
NATURAL  GAS.    See  Gas. 

NAVIGATION.  See  Damages^  8;  Kuia- 
ancbs,  8, 4. 

NEGLIGENCE,  See  also  Agbicul.tural 
SociETiBS;  Ooktbacts,  8;  EyiDBKCK,  18- 
17;  ExPiXMSiON,  2;  Gas,  1-8;  Hobsb  Rao- 
IMG;  LAin>LOBD  AHD  Tbnaht,  1;  Mastbb 
aud  SsByAiiT;  Plkadiho,  5-0;  Tkial^ 
4-0. 

t  A  chQd  nine  years  of  age  Is  not  guilty  of 
negligence  if  he  exercises  that  degree  of  care 
which  under  like  dreumstanoes  would  reason- 
ably be  expected  from  one  of  his  years  and  in- 
telligence. Lake  Brie  d  W.  B.  Oo.  ▼.  Maekef 
(Ohio)  757 

2.  A  railroad  company  Is  not  liable  for  in- 
juries to  a  licensee  by  the  slidingof  a  bank  along 
the  top  of  which  was  a  footpath  which  he  was 
using,  in  consequence  of  the  removal  of  a 
boulder  to  prevent  its  falling  on  the  tracks, 
unless  the  person  doing  the  work  knew  that 
such  removal  left  the  path  unsafe,  and  failed  to 
use  reasonable  precautions  to  avoid  injury 
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to  persons  likely  to  nse  It,  or  to  notify  them 
of  the  danger.  ]Smf<Xk  d  W.  B.  Oo.  ▼. 
Wheeler  (VtL)  825 

Notes  abd  Bbtefs. 
Bee  also  Cohtbaotb;  Explosion;  Gab. 

Of  infants.  757 

What  constitutes.  188 

Injury  to  licensees.  825 

XnTRO-OLTCEBINE.  See  Eyidencb, 
16;  Explosion,  Notes  and  Briefs. 

NONRESIDENT*  See  Attachment,  1; 
Conflict  of  Laws,  1;  Liicbnbb,  1;  Lim- 
itation OF  Actions. 

NOTICE.    See  also  Taxes,  16. 

1.  The  principal  is  not  chargeahle  with  the 
knowledge  of  the  agent  in  relation  to  a  fraud 
which  he  perpetrates  in  collusion  with  the 
other  party.    Hickman  y.  Oreen  (Mo.)         89 

2.  Notice  to  a  special  agent  employed  to 
make  a  certain  exchange  of  property,  without 
any  authority  to  pass  upon  the  title,  of  mat- 
ters connected  with  the  title  to  the  property 
obtained  in  the  exchange,  is  not  imputed  to 
the  principal. — especially  when  the  agent  was 
acting  for  the  other  party  also,  and  his  con- 
cealment of  the  facts  was  a  fraud  on  his 
principal.  Id, 

3.  Possession  of  premises  bv  a  woman  who 
furnishes  to  her  vendee  as  evidence  of  her  title 
a  quitclaim  deed  to  herself,  with  an  abstract 
BbowiDg  a  perfect  record  title  in  her  grantor, 
does  not  charge  her  vendee  with  notice  of  a 
prior  unrecorded  warranty  deed  from  the  same 
grantor  to  her  and  the  heirs  of  her  body.     Id. 

NUISANCES*      See  also  Eyidenge,   12; 
Health. 

1.  Property  which  is  itself  a  nuisance  en- 
dangerioff  the  public  health  or  safety  may  be 
destroyed  by  the  municipal  authorities  with- 
out Gompeosation  to  the  owner,  under  a  pro- 
vision of  the  charter  conferring  the  power  to 
abate  such  nuisances,  where  it  is  first  con- 
demned as  a  nuisance  by  appropriate  proceed 
ings,  or  its  destruction  is  really  necessary  to 
the  public  health  or  safety,  and  an  emergency 
exists.    Savannah  t.  Mulligan  (Ga.)  8^^ 

2.  A  private  action  for  a  public  nuisance 
nay  be  maintained  by  one  who  is  oot  the  sole 
or  even  a  peculiar  sufferer,  if  his  grievance  is 
Dot  common  to  the  whole  public,  but  is  a  com 
mon  misfortune  of  a  number  or  even  a  class 
of  persons.  Farmere  Co- Op.  Mfg.  Oo.  v. 
Albemarle  dh  E.  E.  Co,  (N.  C.)  700 

8.  The  fact  that  a  boat  was  doing  business 
as  a  common  carrier,  as  well  as  for  the  manu- 
facturers who  owned  it,  does  not  preclude  a 
private  right  of  action  by  the  owner  for  ob- 
struction of  navigation.  Id. 

4.  The  owner  of  a  boat,  whether  licensed  pr 
not,  aod  whether  other  individuals  own  boats 
similarly  engaged  in  navigating  a  river  or  not, 
may  have  a  private  action  for  an  obstruction 
to  a  navigable  river,  where  his  boat  was  en- 
gaged in  tran^porting  material  for  manufactur- 
ed L.R.  A. 


Ing  purposes  from  a  point  below  the  obstruc- 
tion to  a  point  above  it  Id. 

Notes  and  Bbibfs. 

Nnisance;  priyate  right  of  action  for.  700 

Abatement  by  destroying  property.  808 

Provision  by  board  of  health.  674 

OATH.     See  Judgment,  6;   Real  Prof- 

BRTT,  8. 

OBSCENITY.    See  Indictment,  etc,  1. 

OFFICERS*  See  also  Apfbopriations,  1; 
Constitutional  Law,  4;  Contracts,  6, 
7;  EviDBKGB,  7;  Mandamus,  1,  2;  Stat- 
utes, 10. 

1.  A  certificate  of  qualification  from  a 
Judffe,  obtained  after  election  as  county  court 
clerK,  but  before  the  term  of  office  began,  is 
sufficient  in  this  respect  under  Ey.  Const.  ^  100, 
providing  that  no  person  shall  be  "eligible  to 
the  offic^  unless  he  has  procured  such  certifi- 
cate, while  it  expressly  makes  the  eligibility  for 
certain  offices,  so  far  as  age  and  residence  are 
concerned,  depend  od  the  time  of  the  election. 
KirkpiUriek  v.  Brownfidd  (Ey.)  708 

2.  The  general  assembly  may  appoint  to  all 
offices  existing  and  not  otherwise  provided  for 
at  the  time  of  the  adoption  of  the  Indiana 
constitution,  by  virtue  of  art  16,  g  1,  author- 
izing their  choice  "in  such  manner  as  now  is 
or  hereafter  may  be  prescribed  by  law,"  and 
other  clauses  of  the  constitution  referring  to 
offices  "the  appointment  to  which  is  vested  in 
the  general  assembly."  French  ▼.  State,  Harleu 
(IncL)  118 

Notes  ahd  Briefs.      '^'' 
Officers;  qualifications  for.  703 

Appointment  of;  nature  of  power.  118 

PARENT  AND  CHILD.    See  Infantsl 

PARLIAMENTARY  LAW.  See  also 
Municipal.  Corporations,  8-6. 

Notes  Ain>  Bbiefs. 

Adjournment  of  body;  quorum.  110 

PARTIES.    See  Action  or  Suit. 
PARTITION. 

In  dividing  the  proceeds  of  property  which 
was  unsusceptible  of  partition,  a  coparcener 
who  has  made  repairs  and  permanent  improve- 
ments upon  the  property,  for  which  ho  could 
not  compel  contribution,  may  be  allowed  from 
such  proceeds  to  the  amount  by  which  the 

EToperty  at  the  date  of  the  sale  remains  en- 
anced  in  value  from  the  improvements,  but 
not  for  their  original  cost  TTardv.  IFafd(W. 
Ya.)  449 

PARTNERSHIP.  See  also  Attachment, 
8;  Attorneys,  1;  Taxes,  18,  20. 

1.  Members  of  a  company  which  fails  in  an 
attempt  to  acquire  corporate  existence  must  be 
given  the  advantages  as  well  as  the  liabilities 
of  a  partnership.  Joaa  ?.  Amen  Hardware  Co. 
(Colo.)  148 
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S.  The  glvlog  of  flrm  paper  for  iodiTldnal 
debts  of  the  partDera  for  money  borrowed  and 
contributed  by  them  individually  to  the  flrm 
capital  cannot  be  declared  fraudulent  merely 
because  the  firm  was  at  the  time  insolvent,  or 
was  made  so  bythe  act  of  making  the  notes. 
Be  EdwardM  A  TF.'t  E»taU  (Mo.)  681 

8.  Individual  debts  of  partners  may,  in  the 
absence  of  fraud,  be  converted  into  firm  debts 
which  will  share  equally  with  other  flrm  debts 
in  case  of  dissolution,  by  an  agreement  between 
the  partners  to  that  effect  and  the  execution  of 
firm  paper  for  them.  Id, 

NoTBs  Ain>  Bribfb. 

Partnership;  assumption  by  a  partnership  of 
individual  debts  of  the  partners:^ — (I.)  the  gen- 
eral rule;  (II.)  the  question  of  insolvency;  (Ul.) 
the  question  of  fraud;  (lY.)  assumption  held 
Bufflcient;  (Y. )  insufficient  assunoption:  (yi.)by 
mortgage  of  firm  property;  (VIL)  by  new  firm 
of  debts  of  old  firm;  (Ylll.)  assumption  of  debt 
originally  incurred  for  firm  benefit  681 

PATENTS. 

A  state  statute  requiring  a  license  for  the  sale 
of  patentrighu  is  in  violation  of  the  rights  of 
the  patentee  under  federal  law.  Oom.  T.  Petty 
(Ky.)  786 

Notes  ahd  Bbubfs. 

Patents;  power  of  state  to  restrict  and  regu- 
late the  sale  or  enjoy  ment  of  patent  rights :— (L ) 
as  to  sales:  (a)  sales  of  patent  rights;  Tb)  sales  of 
patented  articles;  (II.)  police  regulations  of 
other  business  in  which  patents  are  used;  (III.) 
restricting  right  of  action  for  infringement; 
(IV.)  toxation  of  patent  rights.  786 

PEDDLERS.    See  also  Commbrob,  8;  Mu- 

HICIPAL  (^RF0BATI0NS»  7. 

One  engaged  in  going  personally  from  house 
to  house,  and  sefiinff  chairs  and  delivering 
them  at  the  time  ox  the  sale,  is  a  peddler 
within  an  ordinance  requiring  peddlers  to  ob- 
tain a  license.    Bouth  Bend  v.  Martin  (Ind.)  531 

PENALTY.    See  also'FBBBiES,  6;  Munici- 
pal COBFORATIONB,  6. 

Notes  and  Bbiefb. 

Penalties;  compulsory  oTidence  against  one's 
self  in  case  of.  818 

PIGPEN.    See  Hbalth. 

PLEADING.     Bee    also    Eyidbngb,    17; 

LiBBL,  3. 

1.  An  objection  that  a  suit  should  have  been 
brought  at  law,  instead  of  in  equity,  cannot  be 
taken  by  demurrer.    Bibbine  v.  Clark  (Iowa) 

278 

2.  That  a  purchaser  was  not  able  to  fulfill 
his  contract  so  as  entitle  the  broker  to  com- 
missiODs  on  the  sale  is  not  shown  by  an  allega- 
tion that  an  extension  of  time  for  payment 
after  the  first  draft  was  due  was  requested  be- 
cause the  purchaser  was  not  able  to  pay  it  "at 
that  time."    Fairly  ▼.  Wappoo  MHU  (S.  C.) 

215 
8.  A  prayer  of  a  complaint  for  damages  for 
^  L.a  A 


breach  of  a  contract,  and  one  for  spedllc  per- 
formance of  the  same,  baaed  upon  the  nme 
facts,  do  not  render  the  complaint  obnoxioos 
to  the  objection  that  it  loins  several  causes  of 
action  without  separately  stating  theni.  San 
Diego  Water  Co,  y.  San  Diego  Flume  Cb.  (Osl.) 

839 

4.  Averments  that  notice  of  diabooor  was 
received  in  due  time  by  the  acceptor  and  ai 
once  delivered  to  the  drawer  and  indorser  by 
him  are  mere  conclusions  of  the  pleader  and 
do  not  sufficiently  state  due  diligence.  SAree 
Depoeit  Bank  v.  Moreland  (Ky.)  SD5 

5.  A  declaration  does  not  sufficiently  alleee 
negligence  of  the  person  conducting  a  pablic 
ezbibition  of  horse  racing  by  stating  an  in- 
vitation to  the  public  and  that  a  spectator, 
while  in  the  place  set  apart  for  such  persons 
and  without  fault  on  his  part,  was  struck  and 
iDlured  by  a  runaway  horse,  without  further 
allegations  as  to  the  place  of  the  injury  or  de- 
fendant's control  over  the  immediate  cause  of 
it.  Hart  y.  Washington  Park  aub  (UL)        493 

6.  A  complaint  charging  a  gas  company 
with  neffligence  in  failing  to  cut  off  the  supply 
of  gas  from  a  building  in  which  there  was  a 
defective  pipe,  and  denying  that  plaintiff  was 
guilty  of  contributory  negligence,  fa  insuffi- 
cient to  show  that  the  negligence  of  such  < 


pany  was  the  efficient  cause  of  an  injurr  to 
plaintiff  from  an  explosion,  as  this  would  be 
impossible  v^ithout  some  agency  acting  upon 
the  leaking  gas.  McOahan  y.  Indianapoiit 
Natural  Gas  Go,  (Ind.)  355 

7.  Striking  from  the  complaint  in  an  acCioo 
to  recover  damages  for  negligent  injuries  the 
allegation  that  defendant  was  a  common  car- 
rier of  passengers  is  not  error,  unless  other 
allegatioDs  show  that  the  relation  of  (»rrier 
and  passenger  existed  between  plaintiff  and 
defendant.  Donovan  y.  Hartford Streoi  S.  Co. 
(Conn.)  »7 

8.  A  cause  of  action  is  stated  by  a  complaint 
which  alleges  that  the  railroad  company  moved 
a  train  without  signals  or  guards,  or  any  one 
except  a  fireman  in  charge  of  it,  back  upon 
and  inlured  a  track  hand  free  from  fault. 
Pennityivania  Co,  v.  McCaffrey  (Ind.)  104 

9.  Allegations  of  negligence  of  a  railroad 
company  in  unlawfully  stopping  a  freight 
train  more  than  five  minutes  across  a  public 
highway,  and  wrongfully  and  negliiseotly 
backing  it  while  a  person  was  attempting  to 
cross  between  the  cars,  are  not  separable  in  the 
sense  that  only  one  would  be  the  proximate 
cause  of  the  injury,  but  together  constitute  a 
sufficient  allegation  of  nesTi^nce  as  against  a 
general  demurrer.  Lake  Sne  A  W.  R.  Oo.  v. 
MaOcey  (Ohio)  757 

10.  A  prayer  for  payment  of  stock  subscrip- 
tions cannot  properly  be  inserted  in  a  cross- 
bill filed  by  second  mortgagees  on  corporate 
property  in  a  suit  to  foreclose  a  first  mortgage 
hela  by  stockholders  of  the  corporation,  the 
priority  of  which  over  the  second  mortgage  is 
attacked  on  the  ground  of  fraud.  Hooper  ▼. 
Cmtral  TruH  Go.  (Md.)  209 

11.  A  crossbill  by  second  mortgagees  is  not 
so  far  foreign  to  a  bill  filed  to  foreclose  the  first 
mortgage  as  to  be  improper,  where  the  matter 
alleged  is  the  sa  le  ns  set  out  in  the  answer,  and 
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attacks  the  priority  of  the  lint  mortffftge,  seek- 
It)^  to  establish  that  of  the  second,  and  the 
question  of  priority  cannot  be  adjusted  with- 
out the  aid  of  the  crossbill.  Id, 
12.  A  plea  in  a  proceeding  In  the  nature  of 

Sao  warranto  for  the  dissolution  of  a  corpora- 
on,  alleging  that  respondent  has  fully  per- 
formed all  its  duties  arising  out  of  its  charter 
tfj  providing  a  system  of  waterworks  of  suffi- 
cient capacity  and  power  to  furnish  the  dty 
an  abundant  supply  of  water,  does  not  deny 
an  allegation  in  the  petition  that  respondent 
failed  to  supply  the  city  and  its  inhabitants 
-with  such  water.  Capital  City  Water  Co.  ▼. 
State,  Maedonald  (Ala.)  743 

18.  Defining  alleged  libelous  terms  in  a  par- 
aphrastic way,  and  pointing  out  that  they  were 
intended  to  apply  to  the  plaintiff,  is  strictly 
-within  the  office  of  an  innuendo.  Lewii  ▼. 
DaUy  New  Co,  (Md.)  69 

Notes  aivd  Bbtbfb. 

Pleading;  averment  as  to  particulars  of|per- 

■onal  injury.  287 

Allegation  of  libel  59 

Use  of  crossbill.  263 

POUCE  POWER.    See  CoNSTiTunoirAL 
Law,  18-16. 

POLIi  TAX.    See  also  Highwatb,  6. 

Notes  ahd  Briefs. 

Poll  taxes:— (I.)  what  are  poll  taxes;  (II.) 
power  to  impose;  (III.)  restrictions  and  limi- 
tations; (IV. )  the  restriction  and  equaUon  of 
the  North  Carolina  constitution;  (V.)  upon 
what  imposed;  (Yl.)  place  of  taxation;  (YU.) 
the  levy  and  collection;  (YIII.)  disposition; 
(IX.)  payment  of  poll  taxes  as  a  qnaliflcation 
of  electors.  494 

PRESUMPTIONS.    See  Eyibbmob. 

PRINCIPAL     AND     AGENT.        See 

Bbokbbs;  Contracts,  7;  Mobtoaob,  9; 
NOTiCB,  1,  2;  Salb,  1. 

PRIVATE  ACTIONS.    See  Muiticipal 

COBFORATIOMS,  1;  NUISANCBS,  2,  8. 

PROFA^ITT.    See  Carbibbs,  2, 8. 

PROMOTERS.    See  Cobporationb,  3-6; 
RsoBiyEiia,  4. 

PROXIES.    See  Corfobatiokb,  10,  Notes 
andBribfs. 

PROXIMATE  CAUSE. 

1.  Requiring  a  train  crew  to  he  on  duty 
nineteen  hours  each  day,  without  time  for 
food,  is  the  proximate  cause  of  an  injury  to  a 
track  hand  by  the  train's  backing  on  him  with- 
out warning  while  the  fireman  is  the  only 
member  of  the  crew  on  board,  the  brakeman 
being  off  to  operate  a  switch  and  the  others  in 
search  of*  food.  Penneylvania  Oo,  ▼•  McCaf- 
frey  (Ind.)  104 

2.  The  negligence  of  a  bandman  in  walking 
close  to  an  electric- rail  way  track  while  play- 
ing bis  instrument  cannot,  as  a  matter  of  law, 
be  said  to  be  the  proximate  cause  of  his  injury 


by  a  car  overtaking  him,  where  the  evidence 
would  justify  a  finding  that  the  motorman  was 
guilty  of  reckless  and  wanton  conduct  as  to  the 
speed  with  which  he  approached  the  band. 
Montgomery  t.  Lansing  City  Elee,  B,  Go, 
(Mich.)  287 

PUBLIC  IMPROVEMENTS.  See  also 
JuDOMBNT,  6:  Judicial  Salb,  1;  Mu- 
hicipal  Cobfobationb,  0. 

A  tax  on  a  railroad  "in  lieu  of  all  other 
taxes"  does  not  exempt  it  from  assessments  for 
local  improyements.  Lake  BfujTe  A  M,  B,  R, 
Co,  Y.  Grand  Bapide  (Mich.)  196 

NOTBB  AND  BbIEFS. 

Public  improvements;  exemption  from  as- 
sessments for;  charge  on  railroad  property. 

PUBLIC  MONEYS.    See  Banks,  S. 

QUITCLAIM.  See  Dbbdb;  Noticb,  3; 
Rbal  Pbopbhtt,  Notbb  and  Bbibfb; 
Vbitdob  and  Pubchabbb,  1,  S. 

QUO  WARRANTO.  See  also  Cobpora- 
TiONB,  1 ;  Costs  and  Fbbs,  1,  2;  Plbad- 
ING,  12. 

1.  The  relator  in  a  proceeding  in  the  nature 
of  quo  warranto  for  the  dissolution  of  a  corpo- 
ration need  not  obtain  leave  or  an  order  of 
court  to  institute  and  prosecute  such  proceed- 
ings. Capital  City  Water  Co,  v.  StaU,  Mae^ 
<2tmj»(Ala.)  743 

2.  A  proceeding  in  the  nature  of  quo  war- 
ranto for  the  dissolution  of  a  corporation  need 
not  be  commenced  by  summons  and  complaint 
under  Ala.  Code,  §|  2651.  2662.  requiring  all 
"civil  actions,"  except  as  otherwise  provided, 
to  be  so  commenced.  Id, 

8.  An  action  in  the  nature  of  quo  warranto 
may  be  maintained  in  the  name  of  the  state  by 
the  attorney-general  to  oust  the  Board  of  Re- 
gents of  the  University  of  Kansas  from  the 
exercise  of  corporate  powers  in  excess  of  those 
conferred  on  it  by  law.  SLate,  Little,  v.  Be- 
gents  of  Univenity  (Ean.)  878 

4.  The  assumption  by  the  Board  of  Regents  of 
the  Slate  University  of  the  power  to  collect  fees 
from  students  for  use  of  the  library,  and  to  ex- 
clude students  from  the  library  for  nonpayment 
thereof,  is  an  unwarranted  assumption  of  cor- 
porate  powers  from  the  exercise  of  wbich  they 
will  be  ousted  by  suit  brought  in  the  name  of 
the  state  by  the  attorney-general.  Id, 

NoTBB  and  Bbibfb. 

Quo  warranto;  against  corporation.         ?48 

RAILROADS.    See  also  Cabbibbs,  6,  11; 

COMMEBCB,    2;    CONlltACTB,   4.   8;    GOBTB 

AND  Febb,  8;  Eminent  Domain,  12, 14; 
EviDBNOB,  11;  Execution  :  Fekbibs.  1, 
6;  HiGHWATB,  6:  Injunction,  6,  9;  Judg- 
ment, 7;  Judicial  Salb,  2;  Landlobd 
AND  Tenant,  1;  Mandamus,  8;  Mabtbb 
AND  Servant;  Mortoaob,  10;  Neoij- 
oencb,  2;  Pleading,  7-9;  Proximate 
Cause,  1;  Statutes,  14;  Taxes,  7,  18, 14; 
Tbl^l.  4-7. 
1.  The  fact  that  a  railroad  is  not  fenced,  in 
the  absence  of  a  statutory  requirement,  does 
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not  make  a  railroad  company  liable  for  tor- 
luTien  to  a  person  who  was  driving  along  a 
highway  parallel  to  the  track.  Reynolds  ▼. 
Great  N<yrViern  R.  Oo,  (0.  C.  App.  8th  C.)  6»5 
,  3.  Compensation  to  a  railroad  company  for 
the  inconvenience  to  it  is  not  a  necessary  con- 
dition to  the  crossing  of  its  tracks  at  grade  by 
an  electric  street  railway  under  legislative  aa- 
thority.  New  York,  N.  H.  A  K  B.  Co.  v. 
Bridgeport  Traction  Co.  (Conn.)  867 

Bee  also  Emikebt  Domain,  9-14. 

8.  The  duty  to  give  warning  signals  of  the 
approach  of  a  trdn  at  a  crossing,  imposed  by 
Dak.  Comp.  Laws  1887.  §  8016.  does  not  ex- 
tend to  a  person  driving  along  a  highway 
parallel  to  the  railroad,  who  has  not  lately  used 
and  does  not  intend  to  use  any  crossing,  al- 
though he  expects  a  signal  to  be  piven  at  a  pri- 
vate crossing  near  by.  Reynolds  v.  Great 
Northern  R.  Co.  (C.  C.  App.  8th  C.)  696 

4.  The  term  "any  other  road,"  in  Dak.  Com  p. 
Stat.  1887,  §  8016.  providing  for  railroad  sig- 
nals at  crossiDgs  of  other  roads,  refers  only  to 
public  highways,  and  not  to  a  private  crossing. 

6.  A  person  driving  along  a  highway  10  or 
12  feet  distant  from  and  parallel  to  a  railroad 
track,  with  a  buffalo  coat  turned  up  against 
his  ears,  while  the  wind  is  blowing  so  that  he 
does  not  hear  a  train  coming  behind  him,  but 
who  does  not  look  behind  him  to  see  the  train, 
or  drive  with  tight  reins  so  as  to  prevent  his 
horse,  which  is  gentle,  from  drawing  him 
against  the  train  as  it  passes,  is  guilty  of  such 
negligence  as  will  prevent  recovery  for  injuries 
thereby  received.  Id. 

Notes  ahd  Bribfb. 
See  also  Eminent  Domain. 
Railroads;  signals  at  crossings.  605 

Rights  as  to  grade  crossings.  868 

Negligence  causing  injury  at  crossings.    757 

REAL  PROPERTY.  See  also  Dsbdb; 
Notice,  8;  Vendor  and  Purchaser, 
1.2. 

1.  Failure  of  the  officer  to  index  a  mortgage 
Is  not  fatal  to  its  validity,  in  the  absence  of 
any  statute  making  the  indexing  a  part  of  the 
recording.    Anmtrong  v.  Austin  (S.  C.)    773 

2.  A  mortgage  covering  both  real  and  per- 
sonal property  was  properly  recorded  in  a  lien 
and  mortgage  book,  under  S.  C.  Rev.  Stat 
1872,  p.  422,  chap.  82,  §  2.  requiring  a  real- 
estate  mortgage  to  be  recorded  in  the  register's 
office,  without  specifying  in  what  book  the  rec- 
ord should  be  made.  Id. 

8.  Failure  of  a  subscribing  witness  to  a  mort- 
^  ge  to  sign  an  affidavit  made  by  him  does  not 
fnvalidaie  the  affidavit  so  as  to  prevent  the  rec- 
ord of  the  mortgage  in  the  absence  of  a  statute 
or  rule  of  court  zequiring  such  signing.         Id, 

Notes  and  Briefs. 

Real  property;  the  effect  of  a  quitclaim 
deed  in  an  otherwise  perfect  record  title:— as 
to  latent  eouities;  purchaser  with  notice;  other 
rulings;  distinction  between  conveyance  of 
land  and  of  mere  interest;  doctrine  of  United 
States  {Supreme  Court;  where  not  protected; 
29L.aA. 
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where  entitled  to  protection;  the  lowm  doe- 
trine;  necessity  of  care;  remote  quitclaim  u 
chain  of  title.  31 

RECEIPT.  See  Evidence,  20,  Nans  asd 
BiuEFa 

RECEIVERS.  See  also  Attobvkts,  2; 
Banks,  4;  Building  and  Loah  Abbocia- 
tion8>  9, 11;  Trusts,  a. 

1.  A  receiver  appointed  by  the  courts  of  one 
sUte  cannot  sue  in  another  state  to  recover 
property  belonging  to  the  estate,  which  has 
never  been  in  bis  possession.  Commercial  2iaL 
Bank  v.  MathertoeU  Iron  d  8.  Co.  (Teoo.)  164. 

2.  The  receiver  in  insolvency  of  a  building 
association  is  the  proper  person  to  ascertain 
the  amount  of  losses  of  the  association,  and 
make  an  assessment  on  the  members  to  meet 
the  same.    Eversmann  v.  Sehmiti  (Ohio)    184 

8.  Vested  VtsnB  upon  the  property  of  Indi- 
viduals and  private  corporations  cannot  be 
displaced  by  means  of  receivers'  certiilcatea. 
Hooper  v.  Central  Trust  Co.  (Md.)  268 

4.  Receivers'  certificates  issued  to  a  promoter 
of  Ik  corporation  for  money  advanced  to  pay 
for  improvements  put  on  the  corporate  prop- 
erty will  not  be  given  priority  over  the  rights 
of  the  seller  of  Uie  property,  who  waived  his 
lien  upon  the  fraudulent  guaranty  by  another 
promoter  at  the  time  of  the  sale  that  money 
was  in  his  possession  which  would  be  applied 
to  pay  for  such  improvements.  Id. 

Notes  ajsd  Briefs. 

Receivers;  extraterritorial  powers.  161 

RECITAIi.    See  Etidence,  19. 

RECORDS.  See  Real  Pbopbrtt,  Notes 
AND  Briefs;  Vendor  and  Purchaskr, 
2. 

REFERENCE. 

1.  An  exception  to  the  report  of  a  conimli> 
sioner,  which  is  not  made  within  ten  days,  is 
not  sufficient-  under  W.  Va.  Code,  chap.  129, 
§  7,  to  permit  any  new  evidence  which  would 
reopen  the  report,  but  is  effectual  only  to  aup 
port  a  motion  for  a  recommital  of  the  report,  or 
a  claim  for  a  rehearing.  Ward  ▼.  Ward  (W. 
Ya.)  449 

2.  A  point  as  to  variance  in  the  clerk's  sig- 
nature to  the  certificate  of  record  and  to  the 
aflidavit  attached  to  a  mortgage,  not  raised  be> 
fore  a  master  or  passed  upon  by  him.  or 
raised  by  any  exception  to  his  report,  cannot 
be  cousidered  by  the  court  in  pacing  apon 
such  report,  for  the  purpose  of  invalidating 
the  mortgage.    Armstrong  v.  Austin  (S.  C. ) 

779 

RELIGIOUS  SOCIETIES. 

1.  The  administrative  duties  of  the  supreme 
body  of  a  religious  organization  may  be  dele- 
gated.   Ereeker  v.  Bhirey  (Pa.)  4T6 

2.  The  duty  to  fix  a  time  and  place  for  hold- 
ing the  general  conference  of  a  religious  organ- 
ization is  admiDistrative  when  the  laws  of  the 
organization  provide  for  the  holding  of  such 
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coDferenoeB  at  regular  Intervals,  and  name  tbe 
bodies  which  shall  fix  the  day  and  place  at 
^hich  they  shall  be  held.  Id, 

8.  The  appointment  of  the  place  of  meeting 
of  tbe  next  general  conference  of  a  religious 
cxrganization,  and  givins;  notice  thereof  to  the 
annual  conferences  in  time  for  them  to  select 
delegates  to  represent  them  in  the  general  con- 
ference, by  a  standing  board  of  the  general 
conference,  to  which  the  duty  was  delegated 
by  the  conference,  >is  a  fixing  of  such  place 
according  to  laws  of  the  organization  which 
place  the  duty  upon  the  general  conference,  so 
as  to  prevent  action  by  the  oldest  annual  con- 
ference, upon  which  the  duty  is  devolved  in 
case  the  general  conference  fails  to  act        Id. 

4.  The  laws  of  an  ecclesiastical  body  will  be 
recognized  and  enforced  by  the  civil  courts 
^hen  not  in  conflict  with  the  constitution  and 
laws  of  the  state.  Id. 

5.  An  exposition  by  the  supreme  judicial 
tribunal  of  a  religious  association,  of  a  provi- 
sion of  the  discipline  to  the  effect  that  under 
it  a  second  trial  after  one  acquittal  upon  sub- 
stantially the  same  charges  is  illegal,  is  binding 
upon  the  members  of  the  association  and  must 
be  respected  by  the  civil  courts.  Id. 

0.  Decisions  of  ecclesiastical  courts  which 
plainly  violate  the  law  they  profess  to  adminis- 
ter, or  are  in  conflict  with  the  laws  of  the  land, 
will  not  be  followed  by  the  civil  courts.       Id. 

7.  The  question  of  the  regularity  and  legal 
effect  of  the  organization  of  an  annual  confer- 
ence of  a  religious  organization,  after  forcibly 
intercepting  the  entrance  of  the  bishop  ap- 
pointed to  preside  over  it  because  of  his 
alleged  suspension  from  his  office  under  the 
discipline  of  the  organization,  raises  an  eccle- 
siastical question  upon  which  the  decision  of 
tbe  highest  tribunal  of  the  order  is  binding  on 
tbe  civil  courts.  Id. 

8.  Appointments  of  preachers  by  an  annual 
conference  of  a  relinous  organization,  which 
has  been  pronounc^  by  the  highest  tribunal 
of  the  order  to  have  been  illegally  organized, 
confer  no  rights  and  impose  no  duties  in  re- 
spect to  members  or  congregations  still  holding 
their  allegiance  to  the  old  organization.        Id. 

9.  An  annual  conference  of  tbe  Evangelical 
Association,  organized  by  a  bishop  with  less 
than  a  quorum  of  those  entitled  to  sit  as  mem- 
bers in  the  conference,  is.  under  the  discipline 
of  that  denomination,  irregular  and  illegal; 
and  its  appointment  of  preachers  will  confer 
no  authority  and  impose  no  duty  on  the 
churches.  Id. 

10.  Congregations  or  parts  of  congregations 
of  a  religious  body  which  has  adopted  as  part 
of  its  polity  the  itinerant  plan  for  pastoral 
supply  of  tbe  churches,  who  refuse  to  accept 
tbe  supply  sent  by  authority  of  the  regular 
ecclesiastical  acencies  acting  in  accord  with 
the  general  conference, — cease  to  adhere  to  the 
organization.  Id 

11.  Adherents  to  a  general  conference  of  a 
religious  organization,  held  at  a  time  and 
place  designated  by  an  annual  conference 
without   authoilty  after   another    time   and 

{>lace  had  been  regularly  designated  under  the 
aws  of  the  organization,  place  themselves 
outside  of  the  organization,  and,  although  in 
»»L.R  A. 


the  majority,  have  no  title  to  the  property  of 
tbe  organization  as  against  persons  claiming 
under  the  regularly  appointed  general  confer- 
ence. Id. 

12.  Ecclesiastical  standing,  and  not  num- 
bets,  determines  the  title  to  and  the  right  of 
control  over  property  held  for  the  use  of  a  re- 
ligious denomination.  Id. 

18.  The  minority  members  of  the  annual 
conference  of  a  religious  denomination,  when 
confronted  with  a  revolt  from  the  association 
of  a  majority  of  the  members  of  the  confer- 
ence, for  which  condition  the  discipline  makes 
no  provision,  may  provide  temporarily  for  the 
religious  care  of  those  adhering  to  the  minor- 
ity, which  action  mav  subsequently  be  rati- 
fied by  the  highest  tribunal  of  the  denomina- 
tion; but  neither  alone  nor  both  combined  can 
give  the  action  of  the  minority  regularity 
which  will  make  it  binding  upon  the  revolting 
members.  l£ 

NoTBs  andBrisfb. 

Religious  societies;  constitutional  law  of;  se- 
cession by  majority  of.  477 

RESUME. 

For  rteumi  of  contents  of  book,  see  p.  866 

RIVERS.    See  BouimABiES. 

SALE.    Bee  also  Estoppel,  & 

1.  A  city  upon  discovering  that  its  agent 
was  paid  a  commission  upon  a  sale  to  it  may 
either  repudiate  or  ratify  and  affirm  the  con- 
tract, as  it  elecu.  Findtay  v.  Pertz  (C.  C.  App. 
6th  G.)  188 

2.  The  right  of  a  city  to  rescind  a  sale  to  it 
because  a  commission  was  paid  to  its  officer 
through  whom  It  was  made  is  not  affected  by 
the  fact  that  the  seller  did  not  know  that  the 
city  was  ignorant  of  the  double  relation  of 
such  officer  and  supposed  that  he  would  give 
the  city  credit  for  tbe  commission.  Id* 

8.  Ratification  of  a  sale  to  a  city  notwith- 
standing a  commission  paid  to  its  agent  by  the 
seller  confirms  it  subject  to  the  warranties 
made;  and  the  city  may,  when  sued  for  the 
purchase  price,  recoup  to  the  extent  of  any 
damage  sustained  by  the  breach  of  any  war- 
ranty. Id. 

4.  Fraud  in  the  purchase  of  goods  is  waived 
by  the  seller's  entering  into  a  compromise 
agreement  with  the  purchaser,  bv  which  tbe 
latter  returns  a  portion  of  the  goods  and  agrees 
to  pay  for  the  balance  on  terms  satisfactory  to 
the  seller.     Uuruer  v.  Stem  (Mich.)  859 

6.  Sellers  of  ffoods  to  one  who  purchased 
with  intent  to  defraud,  who  have  been  in- 
duced to  leave  a  portion  in  possession  of  tbe 
buyer  under  a  compromise  agreement  entered 
into  by  the  latter  with  the  Intent  to  defraud, 
may  rescind  the  agreement  and  retake  tbe 
goods.  Id. 

6.  A  tender  back  of  what  he  obtained  by  the 
compromise  is  not  necessary  to  justifv  its  re- 
scission, where  one  from  whom  goods  were 
fraudulently  purchased  regained  a  portion  of 
them  under  a  compromise  agreement  which 
left  the  remainder  in  the  buyer's  possession, 
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bvt  which  was  entered  into  by  the  buyei  with 
intent  to  defraud  the  seller  of  the  property. 
Munzer  ▼.  Starn  (Mich.)  869 

Notes  and  BBiSFa. 

Sale;  bona  fide  purchaser.  607 

SCHOOLS.    See  also  Landlobd  ahd  Tks- 
AST,  2;  Tazbs,  4. 

1.  A  statute  authorizing  school  authorities 
to  make  vaccination  a  condition  of  the  privi- 
lege of  attending  public  schools  is  essentially 
a  police  regulation,  and  does  not  violate  the 
constitutional  guaranties  of  due, process  of  law 
or  equal  protection  of  the  law.  Bisaell  v. 
Dati9on  (Conn.)  251 

2.  The  existence  of  smallpox  in  a  town,  or 
an  indication  that  an  epidemic  of  that  disease 
Is  likely  to  present  itself,  is  not  necessarjr  to 
permit  school  committees  to  require  vaccina- 
tion of  pupils  before  attending  public  schools, 
under  Conn.  Gen.  Stat  §g  2187.  2197.         Id, 


Notes  Ain>  BRisFa. 
Schools;  regulation  as  to  attendance. 


252 


SCIRE  FACIAS.     See   Ck>NBTiTunoNAL 
Law,  20;  Judgmeztt,  4. 

SEARCH.    See  also  Executobs  Ain>  Ad- 
mini8tbator8,  8. 

Notes  ksd  Briefs. 

Searches;  to  compel  one  to  furnish  evidence 
against  himself.  818 

SEIZURE. 

Notes  abd  Briefs. 
To  obtain  evidence.  818 

SERVITUDE.    See  Easeicents. 

SET-OFF  AND  COUNTERCLAIM. 

The  right  to  set  off  independent  Judgments 
rendered  in  different  suits  growing  out  of  dif- 
ferent causes  of  action  is  subject  to  attorneys' 
liens  or  claims  for  services.  Roberts  v.  Mitchell 
(Tenn.)  705 

SHIPPING.      See   Oommercr,    1;   Dah- 
AGE8,8;  Fires. 

SLANDER  OF  TITLE.      See   iNjimc- 
tion,  1. 

SLEEPING  CAR.    See  Carriers,  9. 

SPECIFIC     PERFORMANCE.       See 

Ferries,  2. 

STATE.    See  also  Bound aribs,  1;  Insolv- 

KNOT,  1;  PATEHT& 

Notes  AND  Briefs. 

See  also  Patents. 

State;  priority  in  respect  to  payment  from 
assets  of  debtor.  226 

S9  L.R.A. 


STATE  INSTITUTION.    See  also  Ae- 

bioultural  Sooibtibs;  Gollboes;  Cob- 
PORATiONS,  1;  Quo  Wabbahto,  8,  4. 

Notes  ahd  Briefi. 

Nature  of  incorporated  institutions  belonging 
to  the  state:— fl.)  in  general:  {a)  banks;  {b) 
educational  institutions;  {e)  other  state  insti- 
tutions; (XL)  liabilities  of  such  institatioiis; 
(III.)  directors,  trustees,  and  officers:  (a)  in 
general;  (b.)  personal  liability.  878 

Public  nature  of.  706 

STATUTES.     See  also  Appbopriatioks; 

CONSTITUTIOHAIi    LaW»  26;  ICOHTRACTS. 

10. 
Title. 

1.  So  long  as  the  generality  of  the  sabject 
expressed  in  the  title  of  a  statute  is  not  em- 
ployed as  a  guise  to  conceal  the  real  object  of 
the  law,  or  some  provision  therein,  it  will  not 
be  objectionable.  Duval  Gwntjf  Comn.  ▼. 
JaekMnviOe  (Fla.)  416 

2.  Surreptitious  legislation,  and  not  com- 
prehensive-titles, is  prohibited  b^Neb.  CoosL 
art  8,  §  11,  providing  that  no  bill  shall  coo- 
tain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  the  title.  FaaOon  db  H. 
Irrig,  0,  dh  L,  Oo,  ▼.  Varment  d  JL  Irrig,  d 
L.  Co.  (Neb.)  8» 

8.  A  provision  for  the  acquirement,  bv  irri- 
gation companies,  of  the  right  of  way  for  ca^ 
nals  and  ditches,  is  within  the  title  of  Neb. 
Act  March  27,  1889,  entitled  *'  An  act  to 
provide  for  water  rights  and  irrigation  and  to 
regulate  the  use  of  water  for  agricultaral  end 
manufacturing  purposes."  IdL 

4.  A  provision  in  a  statute  for  the  applica- 
tion of  part  of  a  county  road  tax  to  streets  in 
cities  and  towns  is  within  the  general  subject 
of  the  title  of  the  act  when  that  is  the  laying 
out  and  maintaining  of  public  roads  of  the 
counties.  Duval  County  Comn,  ▼.  Jaekmrn- 
viae  (Fla.)  416 

5.  A  provision  for  recovery  of  damages  oc- 
casioned by  neglect  to  provide  fire  screens  for 
vessels  as  required  by  statute  is  sufficiently  ex- 
pressed in  the  title,  "  An  act  to  compel  steam 
vessels  ...  to  provide  fire  screens,  .  .  .  and 
to  provide  a  penalty  for  its  violation."  Bttr- 
rowa  V.  Delia  Transp.  Co.  (Mich.)  468 

6.  The  mere  omission  of  the  word  "steam" 
before  the  word  "vessel,"  in  a  section  of  an 
act  reqi.liingfire  screens,  the  title  of  which 
relates  to  steam  vessels,  does  not  render  the 
act  repugnant  in  its  terms,  as  the  proviaioos 
apply  only  to  steam  vessels.  Id. 

7.  A  statute  containing  two  distinct  sub- 
jects, both  of  which  are  expressed  in  the  title, 
is  wholly  void  under  Dl.  Const  art  4,  ^  13, 
declaring  that  no  act  shall  embrace  more  than 
one  subject  and  that  shall  be  expressed  in  the 
title;  but  if  any  subject  be  embraced  which  is 
not  expressed  in  the  title,  the  act  is  void  only 
as  to  so  much  thereof  as  shall  not  be  expressed. 
Ritchie  Y.  Piople  (111. )  79 

8.  A  statute  entitled  *'  An  act  to  regulate  the 
manufacture  of  clothing,  wearing  apparel,  and 
other  articles,"  etc.,  and  providing  m  its  body 
that  no  female  shall  be  employed  in  any  fac- 
tory or  workshop  more  than  eight  hours  a 
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day,  will  embnoe  only  employment  In  the 
manufacture  of  articles  of  the  same  kind  as 
those  expressly  enumerated  Id* 

9.  The  tiUe  of  HL  Act  June  17, 1898,  entitled 
'*  An  act  to  regulate  the  manufacture  of  cloth- 
ing, wearing  apparel,  and  other  articles  In  this 
state,  and  to  provide  for  the  appointment  of 
state  Inspectors  to  enforce  the  same,  and  to 
make  an  appropriation  therefor,"  does  not  ex- 
press two  subjects  because  the  appropriation 
TOT  salaries  of  the  factory  inspectors  provided 
for  is  a  separate  subject,  as  the  words  '*  ap- 
propriation therefor  "do  not  necessarily  im- 
ply that  the  appropriation  is  for  such  salaries, 
but  may  be  for  the  payment  of  their  expenses. 

Id, 

10.  The  appropriation  in  HI.  Act  June  17, 
1898,  g  10,  for  the  salaries  of  factory  inspectors, 
is  a  subject  not  expressed  in  the  title,  '*  An  act 
to  regulate  the  manufacture  of  clothing,  wear- 
ing apparel,  and  other  articles  in  this  state, 
and  to  provide  for  the  appointment  of  state 
inspectors  to  enforce  the  same,  and  to  make 
an  appropriation  therefor,"  and  is  void  under 
HI.  Const,  art  4,  g  18,  declaring  that  if  a  sub- 
ject shall  be  embraced  in  an  act  which  is  not 
expressed  in  the  title  the  act  shall  be  void  as 
to  so  much  thereof  as  is  not  expressed.  Id, 
CoBstmetion. 

11.  A  word  occurring  in  a  statute,  which  is 
evidently  an  interpolation,  and  has  no  relation 
to  the  body  of  the  statute,  and  is  without  sen- 
sible meaning,  will  be  disregarded  in  giving 
effect  to  its  provisions.  Paxton  db  H,  Irrig, 
O.  db  L,  Co.  V.  Farmer^  d  M.  Irrig.  d  L.  Go. 
{Neb.)  858 

12.  Great  deference  and  respect  should  be 
paid  by  the  court  to  the  long-prevailing  con- 
struction of  a  statute  made  by  the  executive 
department  of  the  state  government.  B(ox- 
ham  V.  CoTUumen^  K  L.  d  Street  B.  Co.  (Fla.) 

507 
18.  The  meaning  Judicially  given  to  words 
in  a  statute  will  be  taken  as  that  intended 
when  used  In  a  subsequent  similar  statute. 
Andereon  v.  BeU  (Ind.)  541 

BepeaL 

14.  A  special  act  permitting  a  grade  cross- 
ing by  an  electric  railway  over  the  track  of  a 
steam  railroad,  which  is  made  subject  to  gen- 
eral laws  "except  as  otherwise  herdn  ex- 
pressly provided,"  is  not  affected  by  a  general 
law  previously  passed,  but  which  does  not 
takAffect  until  subsequently,  which  prohibits 
such  grade  crossings  "  except  upon  approval 
by  the  railroad  commissioners."  Ifew  York, 
jf.H.d;H.B.€h.  v.  Bridgeport  Traction  Co. 
(Conn.)  867 

15.  The  Dakota  Compiled  Laws  relating  to 
the  assessment  of  damages  in  laying  out  town 
roads  are  not  repealed  by  S.  D.  Act  1891,  chap. 
94,  providing  for  the  assessment  of  damages 
for  property  taken  by  municipal  or  other  cor- 
porations, as  the  corporations  Gontemplat<Mi 
are  those  referred  to  in  8.  D.  Const,  art.  17, 
§  18,  and  do  not  include  townships  organized 
under  the  laws  of  the  state.  DM  B^pide  v. 
Irving  (8.  D.)  861 

16.  A  statute  requiring  a  county  and  city  to 
pay  a  percentage  of  liquor  license  fees  to  a  cer- 
tain home  is  repealed,  but  not  retrospectively 
29  L.R.A. 


repealed,  by  a  constltutfoDsl  provision  pro- 
hibiting municipalities  from  making  donations 
to  a  private  corporation.  Wathingtonian  Home 
▼.  (Aieago  (HI.)  798 

NOTBS  AHD  BbIBFS. 

Statutes;  expressing  purposes  in  title.       80 
Implied  repeal  of.  868 

Construction  of.  978 

STOCKHOLDERS.    Bee  Cobfobationb. 

STREET  RAILWAYS.  See  also  Cab- 
bibbs,  1-8;  Eminbnt  Domain,  11-14;  In- 
junction, 5,  6;  Licbnsb,  8;  Mastbband 
Sbbyant,  10;  Municipal  Oobporationb, 
6;  Pboximatb  Causb,  2;  Raiuioads,  9; 
Statutes,  14;  Tbial,  8,  9. 

Notes  and  Bbibvs. 
See  also  Eminent  Domain. 
Street  railway;  as  a  railroad.  909 

SUBROGATION. 

The  purchaser  on  foreclosure  may  be  subro- 
gated to  the  rights  of  the  mortgagee,  in  a  pro- 
ceeding for  that  purpose,  if  oecessary  for  his 
protection,  to  the  extent  of  the  purchase  money 
paid.  Stewart  v.  W/ieeling  d  L.  E.  R.  Co. 
(Ohio)  488 

Notes  and  Bbiefsw 

Subromtion;  of  sureties  as  affected  by  pri- 
ority of  United  States  or  of  state.         240,  248 
Of  person  paying  tax.  282 

SUSPENSION   OF   SENTENCE.    See 

Cbiminal  Law. 

TAXES.  See  also  Appeal  and  Ebbob,  i^; 
Constitutional  Law.  21;  Codntibb,  2: 
Highways,  6;  Judicial  Sale,  8,  4;  Pub 
Lie  Imfboyements. 

1.  The  exemption  of  property  from  taxation 
is  beyond  the  power  of  a  town  in  the  absence 
of  constitutional  legislatire  authority.  Mc 
Tufiggan  v.  Hunter  (K.  I.)  626 

2.  Land  covered  by  water  held  back  by  a 
dam  for  furnishing  power  is  assessable  for 
taxation  at  its  enhanced  value,  in  the  town  in 
which  it  lies,  under  a  statute  making  real  es 
tate  taxable  where  situated,  although  the 
power  is  used  in  another  town.  Amoakeem 
Mfg.  Go.  V.  Concord  (N.  H.)  67 

8.  The  constitutional  exemption  from  taxa- 
tion of  public  property  used  exclusively  for 
any  pubuc  purix>8e  does  not  extend  to  real 
property  owned  and  leased  by  a  private  party, 
although  it  is  by  contract  wiih  public  author! 
ties  UMd  as  a  public  market  house  or  place 
with  an  agreement  that  it  shall  be  exempt 
from  taxation.  State,  Realty  Co.  v.  Coolep 
(Minn.)  777 

4.  A  school  is  not  a  purely  public  charity  so 
that  the  property  used  for  it  is  exempt  from 
taxation,  when  conducted  by  a  master  as  a 
business  enterprise  under  a  contract  by  whicn 
he  pays  one  eighth  of  the  gross  receipts  from 
tuition  to  the  corporation  owning  the  property, 
and  receives  tuition  for  all  pupils,  although  thf 
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oorporadoo,  which  was  organized  to  conduct  a 
school  for  the  rich  at  reasonable  rates  and  for 
the  poor  gratuitously,  itself  pays  the  tuition  of 
a  small  part  of  the  pupils  out  of  income  re- 
ceived from  endowments  and  legacies.  Phila- 
hia  V.  Overseert  €f  PuMie  8chooU  (Pa.)  (WO 


6.  Stock  which  a  corporation  issues  in  pay- 
ment for  property  is  not  a  debt  incurred  py  it 
which  can  be  deducted  in  determining  the 
amount  invested  in  such  property,  for  the  pur- 
pose of  taxation.  People,  Heekar^onu-JeweU 
Mia,  Co.  V.  Barker  (N.  Y.)  893 

6.  The  sum  invested  in  the  state,  on  which 
a  foreign  corporation  can  he  taxed  under  N.  Y. 
Laws  1855,  chap.  87,  when  it  has  purchased 
property  in  the  state  and  paid  for  it  only  in 
part,  is  the  sum  paid,  and  cannot  include  the 
indebtedness  for  the  unpaid  part  of  the  pur- 
chase money.  Id, 

7.  A  bridi^e  owned  by  a  bridge  company  but 
used  exclusively  for  railroad  purposes  and 
leased  forever  to  a  railroad  company,  subject 
to  termination  of  the  lease  for  default  of  the 
lessee  to  perform  its  terms  and  conditions,  is 
not  railroad  property  which  can  be  assessed  as 
such  with  the  railroad  track  by  the  Illinois 
state  board  of  equalization,  instead  of  the  local 
assessor.  Chicago  d  A.  B.  Co.  y.  People, 
WindmiOer  (111.)  69 

8.  The  value  of  a  franchise  for  the  purpose 
of  taxation  is  the  benefit  derived  from  its  pos- 
session.   Com.  V.  Eenderion  Bridge  Co,  (Ky.) 

78 

9.  Debts  of  a  corporation  cannot  be  deducted 
in  finding  the  value  of  its  franchise  as  the  dif- 
ference between  the  values  of  its  capital  stock 
and  tangible  property,  where  the  constitution 
requires  the  property  of  corporations  to  be 
taxed  like  that  of  individuals,  and  debts  of  the 
latter  are  not  deducted  from  their  property  for 
taxation.  Id. 

10.  The  "capital  stock"  of  a  corporation, 
within  the  meaning  of  Ky.  Stat.  §  4079.  from 
which  the  value  of  its  tangible  property  is  to 
be  deducted  in  order  to  find  the  value  of  its 
corporate  franchise  for  the  purpose  of  taxa- 
tion, means  the  entire  property,  real  and  per- 
sonal, tangible  and  intangible,  including  assets 
and  franchise.  Id. 

'  11.  The  right  of  the  state  to  tax  the  fran- 
chise of  a  bridge  corporation  created  by  it  is 
not  defeated  by  the  fact  that  the  company  had 
obtained  from  another  state  the  privilege  of  ex- 
tending its  bridge  from  the  boundary  of  that 
state  at  low- water  mark  of  the  river  to  the 
high  lands,  and  had  acquired  from  congress 
the  privilege  of  maintaining  the  bridge  across 
a  navigable  river  and  the  designation  of  the 
bridge  as  a  post  road.  Id. 

12.  Interstate  business  is  not  taxed  by  taxing 
the  franchise  of  a  bridge  company  which  main- 
tains a  toll  bridge  between  states.  Id, 

18.  The  special  exemption  of  a  railroad 
from  taxation  by  its  charter  does  not  extend  to 
lines  which  it  operates  under  a  lease  and  which 
were  organized  under  the  general  laws  of  the 
state.  Lake  SJiore  db  M.  B.  B.  Co,  v.  Grand 
Bapids  (Mich.)  195 

14.  A  street  railroad  is  a  "railroad"  within 
the  meaning  of  Fla.  Acts  1898,  chap.  4116, 
29  L.R  A. 


gg  48, 49,  providing  for  the  taxation  of  nil- 
load  property  and  Uie  sale  thereof  as  an  en- 
tirety for  delinquent  taxes  thereon.  Bioxham 
▼.  Conewnenf  B.  L.  db  Street  B.  Co.  (Flft.)  507 
16.  The  omission  by  assessors  to  indiide 
property  in  an  assessment,  solely  by  leaaoo  of 
their  mistake  as  to  the  binding  effect  of  an 
agreement  for  an  exemption,  and  not  bj  any 
intentional  disregard  of  law  or  other  wrongful 
or  fraudulent  purpose, — will  not  make  their 
assessment  yoidl  MeTwiggan  r.  Hunter  (R 
L)  52ft 

16.  The  only  notice  to  taxpayers  of  an  as- 
sessment required  by  R  L  Fub.  Stat,  chapi 
48,  is  that  required  by  §  6  in  respect  to  the 
time  and  place  of  meeting,  at  which  each  tax- 
able person  is  directed  to  bring  in  an  account; 
and  no  subsequent  notice  of  a  time  to  hear 
objections  is  required.  Jd, 

17.  A  statute  simply  making  personal  prop- 
erty taxes  a  lien  on  the  real  estate  of  the  owner 
does  not  ^ive  them  priori^  over  mortage 
liens  existmg  at  the  time  they  attach.  B&ine 
v.  Clark  (Iowa)  278 

18.  Individual  real  estate  of  a  partner  is  sab- 
Ject  to  the  lien  of  a  tax  assessment  upon  the 
personal  property  of  the  partnership  under  a 
statute  making  taxes  due  from  any  person  a 
lien  upon  any  property  owned  by  him.        Id. 

19.  A  mortgagor  who  permits  his  personal 
property  taxes  to  become  a  lien  on  the  mort- 
gaged land  can  be  compelled  to  reimburse  the 
mortgagee  who  is  compelled  to  pay  them  to 
protect  nis  own  interests.  2d. 

20.  Members  of  a  partnership  the  personal 
taxes  of  which  have  been  levied  on  the  real 
estate  of  their  copartner  cannot  be  compelled 
to  reimburse  a  mortgagee  of  such  real  estate, 
who,  to  protect  his  own  interests,  has  been 
compelled  to  pay  the  taxes.  Id, 

Notes  and  Bbibf& 

See  also  Poll  Taxsb. 

Jurisdiction  as  to  taxation  of  bridge  over 
river  forming  boundary  of  a  state  or  its  di- 
visions:—general  rule;  statutory  rule;  effect  on 
commerce;  capital  stock.  69 

On  land  under  dam.  57 

Priority  of  claims  for  taxes  against  the  as- 
sets of  a  debtor:— (I.)  scope  of  note;  (IL)  upon 
what  based;  (III.)  constitutionality  and  con- 
struction of  provisions  for;  (lY.)  what  is  in- 
cluded in  the  right:  (a)  taxes  generallyl  (b) 
claims  against  collectors;  (Y.)  nature  and  ex- 
tent of  priority;  (YI.)  subrogation  of  person 
paying  the  Ux;  (YIL)  what  amounts  to  a  de- 
vestiture  of  the  right;  (YIU.)  enforcement  of 
the  right  278 

On  corporate  investments  in  state.  894 

Exemption  of.  626.  777 

Notice  to  taxpayer.  526 

TELEGRAPHS. 

A  city  ordinance  exacting  a  specified  sum 
as  rent  from  a  telegraph  company  for  the  entry 
upon  and  occupation  of  the  streets  with  its 
poles  is  void  under  Miss.  Laws  1886.  p.  88, 
%  1,  authorizing  companies  to  operate  telegrapdi 
lines  on  and  along  all  streets,  without  niOvid- 
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-dng  for  compeDsatton  to  the  dtles.    Eodga  ▼. 
Weatern  U.  Tdeg.  Co,  (Miss.)  770 

LENDER.    Bee  Sale,  6. 

TICKIST.       Bee  Cabbhebb,  4. 

70WN.    Bee  Statutes,  16;  Taxes,  1. 

7RADE-MARK.      See     also    ConsnTO- 
TiONAL  Law,  20. 

1.  A  labor  union  may  be  protected  br  ap- 

?»Topriate  state  legislation  in  the  use  of  a  label 
or  the  designation  of  articles  manufactured  by 
Its  members,  and  use  of  the  label  prohibited  to 
persons  other  than  members  of  tne  union  or 
persons  who  employ  such  members.  iSStoto  v. 
Buhop  (Mo.)  200 

2.  Labels,,  symbols,  or  advertisements 
adopted  by  any  association  or  union  of  work- 
Ingmen  as  a  trade-mark  to  distinguish  articles 
manufactured  by  their  members  from  those 
manufactured  by  other  persons,  are  protected 
\xy  Mo.  Laws  1898,  p.  260,  when  they  are 
adopted  In  accordance  with  Its  provisions.   Id, 

8.  Proof  of  guilty  knowledge  is  necessary  to 
sustain  a  conviction  under  Mo.  Act  1898,  p.  260, 
making  it  a  misdemeanor  to  have  for  sale  goods 
bearing  counterfeit  labels  representing  that 
they  were  made  by  a  certain  person,  associa- 
tion, or  union  of  workingmen.  Id, 

4.  No  exclusive  riffht  can  be  acquired  to  the 
use  of  the  words  "scientific  dentistry  at  mod- 
erate prices."    Cody  v.  SehulU  (R  L)         524 

5.  There  can  be  no  property  right  in  the 
ebape,  size,  color,  or  arrangement  of  signs 
without  regard  to  the  letters  which  they  bear. 

Id, 

6.  Names  which  are  not  trade-marks  strictly 
-speaking  may  be  protected  as  propertv  if  they 
are  taken  by  others  with  fraudulent  intention 
and  are  so  used  as  to  be  likely  to  effect  such 
intention.  Id, 

Notes  and  Bbiefs. 

Protection  of  trade-union  labels'- or  trade- 
marks:—(L)  in  general;  (11.)  contents  of  label; 
<III.)  effect  of  statutes.  200 

TBADE-NAHE.    See  also  iNjuHcnoH,  8. 
NoTB8*ARD  Briefs. 
Trade-name;  protection  ot  624 

TRADE   UNIONS.     See^TnADE-MABES, 
Notes  AiiB  BmBva. 

TREES. 

A  land  owner  may  cut  from  a  tree,  the  trunk 
of  which  stands  on  the  boundary  line,  all  the 
roots  and  branches  on  his  side  up  to  the  trunk. 
RobinMon'w,  COapp  (Conn.)  082 

Notes  asd  BsiBFa 

Trees;  on  boundary;  r^hts  in.  688 

TRESPASS. 

Notes  aitd  Brtefs. 
Liability  for  killing  or  injuring  trespassers 
by  means  of  spring  guns,  traps,  and  other  dan- 
29LR.A. 


gerous  instruments:— (I.)  the  general  doctrine 
of  liability;  (IL)  liable  as  for  homicide;  (IIL) 
when  considered  as  a  nuisance;  (IV.)  the  prop- 
erty owner's  or  the  trespasser's  act;  (Y.)  the 
question  of  notice;  (YL)  the  act  held  legal; 
(V II.)  English  cases.  164 

TRIAL.  See  also  Emirbnt  Domain,  4; 
HoMicros;  Intekest,  1;  Pboximatb 
Cause,  2. 

1.  The  testimony  of  a  witness,  admitted 
without  objection »  cannot  be  excluded  because 
the  other  party  to  the  transaction  was  dead. 
Hickman  y.  Green  (Mo.)  80 

2.  The  use  by  a  city  of  gas  separators  sold 
to  it,  for  two  months  after  discovering  that  its 
agent  was  paid  a  commission  upon  the  sale,  is 
not  so  conclusive  of  ratification  of  the  sale  aa 
to  take  that  question  from  the  Jniy.  Findlay 
▼.  BerU  (C.  G.  App.  6th  C.)  188 

8.  It  is  for  the  jury  to  determine  which  of 
various  screens  described  by  witnesses  would 
comply  with  the  requirements  of  a  statute: 
and  therefore  an  instruction  that  there  could 
be  no  liability  for  a  fire  alleged  to  have  been 
caused  by  want  of  a  screen,  if  one  of  the 
screens  described  in  the  testimony  would  not 
have  prevented  the  fire,  is  erroneous.  But' 
raiMY.  Delta  Tranep.  Co.  (Mich.)  468 

4.  Negligence  of  a  child  nine  years  old  in 
attempting  to  pass  between  cars  at  a  railroad 
crossing  when  the  train  had  stood  longer  than 
the  law  allowed  is  a  question  for  the  Jury. 
-  .     -  .     .    -    «     ^  J/ac*<y  (Ohio) 


Lake  Brie  d    W.  B,   Co.  v. 


757 
6.  Whether  or  not  a  child  nine  years  of  age 
is  a  trespasser  in  attempting  to  cross  a  railroad 
track  by  climbing  over  a  car  coupling  is  a 
question  for  the  jury.  Id, 

6.  Negligence  in  movinir  a  train  after  It  has 
stood  longer  than  the  statutory  period  of  five 
minutes  across  a  public  street,  without  giving 
timely  warning  of  an  Intention  to  do  so,  is  a 
question  for  the  juiy.  Id, 

7.  Negligence  of  a  railroad  company  In  losH- 
ing  a  tender  with  coal  so  that  a  large  piece  ft  11 
off  and  injured  a  section  man  is  a  question  1  r 
the  jury.     Union  P.  JEL  Co.  v.  Enckaon  (Nel  ) 

L7 

8.  Negligence  of  a  street-railway  company 
in  not  avoiding  the  deflection  of  a  car  from  tbe 
main  track  to  a  branch  track  so  as  to  strike  a 
person  waiting  to  take  it  is  a  question  for  the 
jury.  Donovan  v.  Hartford  Street  R,  Co, 
(Conn.)  297 

9.  Whether  or  not  a  motorman  used  due  care 
is  a  question  for  tbe  jury,  where,  with  his  lever 
in  next  to  the  fastest  notch  until  within  a  few 
feet  of  it,  he  overtook  a  band  playing  while 
parading  the  streets,  knowing  that  some  of  tbe 
men  were  in  close  proximity  to  the  track. 
MovtgoTnery  ▼.  Lansing  City  Elee,  S,  Co, 
(Mich.)  287 

Notes  Aim  BRiEFa 

Trial;  right  to  jury  as  affected  by  compul- 
sory evidence  as  against  one's  self.  ul9 
Duty  to  instruct  peremptorily.  1U5 
Question  for  jury  as  to  negligence.         767 
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TRUSTS.     See  also    Action    ob  Burr; 
Baneb,  6,  6;  Eyidbnob,  9. 

1.  A  trust  in  land  bouflrbt  br  an  executor  for 
himself  is  not  establisbea  in  favor  of  tbe  beirs 
by  tbe  fact  tbat  part  of  tbe  purchase  price  was 
paid  from  funds  of  tbe  estate,  where  be  htm 
long  since  accounted  for  such  funds,  with  in- 
terest,  and  bis  accounts  have  been  annually 
approved;  and  tbe  fact  of  such  pavment  can- 
not be  overcome  by  a  daim  that  a  higher  rate 
of  interest  ought  to  have  been  chargra  against 
him,  which  would  make  him  still  indebted  to 
the  estate.     R$  HickeT^t  Ettate  (MonU)         922 

2.  Consignors  cannot  impress  funds  of  the 
consifinees  in  tbe  bands  of  a  receiver  with  a 
trust  lien  for  tbe  proceeds  of  goods  sold,  if  the 
consignees  dissipated  such  proceeds  in  paying 
current  expenses  of  their  business,  although 
the  claims  against  the  funds  in  the  receiver's 
hands  were  thereby  diminished.  Ferehen  v. 
Amdt  (Or.)  664 

KOTBS  AND  BrTBFB. 

Liability  of  trustees  for  compound  interest 

622 
Trust:  tracing  Into  proceeds.  664 

TURNPIKES.    See  B10TCI.B8,  9,  a 

UNITED  STATES. 

Notes  and  Bbiefs. 
Priority  in  respect  to  payment  from  assets 
of  debtor.  226 

UNIVERSITY.    See  Collbgbs;  Gobpoba- 
T10N8,  1;  Quo  Wabranto,  8,  4. 

USURY.    See  also  CoNsnrnTioMAL  Law,  8. 

1.  Usury  forming  part  of  the  face  of  a  re- 
newal note  discounted  in  the  regular  course  of 
business,  at  tbe  legal  rate,  without  notice  and 
before  maturity,  is  not  an  available  defense 
under  a  statute  changing  the  law  making 
usurious  contracts  **void*'  so  that  they  shall 
'*be  deemed  to  be  for  an  illegal  consideration" 
as  to  the  interest  LynMurg  Nat.  Bank  v. 
Bcott  (Va.)  827 

2.  Taking  interest  in  advance  on  a  negotia- 
ble note  at  the  highest  rate  allowed  l^  the 
constitution  is  not  usury.  Bankqf  JSfewport 
▼.  Cook  (Ark.)  761 

8.  Tbe  fact  that  a  note  is  payable  twelve 
months  after  its  date  does  not  take  it  out  of 
the  rule  which  permits  the  highest  rate  of 
lawful  interest  to  be  taken  in  advance.        Id, 

KOTBS  AND  BRIBFS. 

Usury;  effect  on  bona  fide  holders  of  notes. 

827 

VACCINATION.    See  Schooia 
VARIANCE.   See  Affbal  AND  Ebbob,  15. 

VENDOR  AND  PURCHASER.      See 

also  Deeds;  Notice,  8;  Mortgagb,  8. 

1.  A  grantee  in  a  quitclaim  deed  cannot  be 
a  bona  fide  purchaser,— at  least  where  tbe 
grantor,  who  had  full  knowledge  of  the  equi- 
ties afFectiucr  tbe  title,  was  the  agent  of  the 
grantee  in  tbe  purchase  of  a  note  and  mort- 
29L.a  A. 


gage  for  tbe  surrender  of  which  the  deed  wis 

gven.    Parker  ▼.  BandoHjpih  (8.  D.)  U 

at  see  next  case. 

2.  A  quitclaim  deed  to  a  vendor  who  b  ia 
possession  of  the  premises,  from  one  who  has 
the  record  title,  is  sufficient  to  give  the  vendee 
the  right  to  claim  the  protection  of  the  recoid- 
ing  laws  against  a  prior  unrecorded  deed  b^ 
which  such  grantee  was  given  a  life  estate 
only.    Hickman  v.  Qreen  (Mo.)  3» 

8.  Equity  will  relieve  against  the  waiver  of 
a  vendor's  lien,  procured  by  a  frandoleBt 
guaranty  on  tbe  part  of  the  vendeei  Eoopfr 
▼.  Central  Trust  Oo.  (Md.)  20^ 

VIADUCT.    See  Highwatb,  8l 

VOTE.    See  Cobpobatiosb,  10. 

VOTERS  AND  ELECTIONS.     Seeabo 
Evidbncb,  8. 

1.  A  statute  requiring  the  use  of  an  offldaX 
ballot  may  properly  be  deemed  necessary  by 
tbe  legislature  in  order  to  secure  to  the  voters  a 
full  and  fair  election  and  an  accurate  and 
honest  count,  and  does  not  impair  tbe  consti- 
tutional rights  of  tbe  voters.  CoU  v.  Tudeer 
(Mass.)  868 

2.  A  statute  makinj^  an  official  ballot  com- 
pulsory in  the  election  of  city  offioera.  bat 
optional  in  the  election  of  town  officers,  is  not 
void  as  partial  and  unequal  in  its  operation 
upon  the  rights  of  voters.  11 

8.  Ballots  will  not  be  vitiated,  in  Che  abeenoa 
of  fraud,  by  the  fact  that  the  official  stamp 
required  by  statute  to  be  placed  on  them  was 
not  so  placed  until  they  were  returned  by  the 
electors  to  be  placed  in  the  box,  having  gone 
into  the  possession  of  the  electors  unstamped. 
Mayer  v.  Van  de  Vanter  (Wash.)  870^ 

4.  A  law  forbidding  the  counting  of  ballots 
upon  which  the  election  officers  have  not  placed 
their  initials  cannot  be  sustained  where  tbe 
constitution  provides  that  persona  poesessiog 
certain  qualifications  "shall  be  entitled  lo  vote 
at  all  elections."  ^    Id. 

6.  Failure  of  election  officers  to  provide 
booths  which  comply  with  the  law  is  a  mere 
irregularity  which  will  not  render  void  the 
votes  cast  in  tbat  precinct  Id 

8.  The  opening  of  the  polls  an  hour  later 
than  tbe  time  prescribed  by  statute,  and  the 
removal  of  the  ballot  box  from  the  polls  in 
violation  of  Cal.  Pol.  Code.  $§  1180,  1188.  in- 
validates the  election  in  the  precinct,  although 
tbe  misconduct  is  prompted  merely  by  igno- 
rance and  lack  of  appreciation  by  the  election 
officers  of  tbe  responsibility  of  tiieir  positions. 
Tebbe  v.  Smith  (GaL)  878 

7.  An  initial  in  a  space  left  in  a  ballot  for 
tbe  insertion  of  the  name  of  a  candidate,  al- 
though made  with  the  intention  of  writing  a 
name,  which  was  abandoned,  is  a  distinguish- 
ing mark  making  the  ballot  void.  Id. 

8.  A  cross  in  tbe  marginal  space  at  tbe 
right  of  the  name  of  a  candidate  and  outside 
of  the  square  is  not  a  distinguishing  mark 
within  Cal.  Pol.  Code,  g  1215,  as  the  Code  does 
not  expressly  require  the  mark  to  be  placed 
within  such  square,  although  it  requires  tbe 
Herk  in  printing  the  ticket  to  place  upon  it  the 
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vrordSy  "To  vote  for  a  person,  stamp  a  cross 
[X)  in  the  square  at  the  right  of  the  name."  Id, 
9.  The  ballots  cast  at  a  precinct  will  be  ex- 
cluded from  the  count  where  all  of  them  bear 
in  the  same  writing  the  name  of  a  person  fol- 
lowed by  ibe  name  of  a  party,  and  there  was 
bot  one  person  in  the  precinct  lawfully  assisted 
in  the  marking  of  his  ballot  as  provided  by 
Cal.  Pol.  Code,  g  1208,  where  it  does  not  ap- 
pear who  did  the  writing  or  whether  it  was 
upon  the  tickets  when  they  were  put  into  the 
voters'  bands,  under  §  1211,  providing  that  any 
ballot  which  is  not  made  as  provided  in  the  act 
shall  be  void,  and  shall  not  be  counted.       Id. 
10.  A  blurred  spot  plainlv  made  on  a  ballot, 
which  might  have  been  made  for  identification. 
or  a  cross  not  opposite  the  name  of  any  candi- 
date, or  a  number  of  crosses  in  a  bunch,  or  a 
mark  which  is  not  a  cross,  or  the  use  of  a  blue 
lead  pencil, — is  ground  for  rejecting  the  ballot 
under  the  Nevada  Ballot  Law,  §§  20,  26,  pro- 
Tiding  that  tbe  ballo^  shall  be  marked  with  a 
cross  after  the  names  of  tbe  persons  for  whom 
tbe  elector  votes,  in  black  pencil,  and  that  any 
marks  except  as  provided  in  tbe  act  shall  in- 
validate the  ballot    Dennit  y.  CaugJUin  (Nev.) 

781 

11.  A  slightly  blurred  spot  or  erasure  on  a 
ballot,  made  to  correct  a  mistake,  and  not  in- 
dicating an  intention  to  identify  the  ballot,  or 
a  slight  pencil  mark  made  by  mistake,  or  a  to- 
bacco stain,  will  not  avoid  the  ballot  under  the 
Nevada  Ballot  Law.  g  26,  providing  that  any 
ballot  on  which  appear  marks  written  or 
printed,  except  as  provided,  shall  not  be 
counted.  Id, 

12.  A  ballot  law  which  permits  tbe  name  of 
a  candidate  to  appear  on  the  oflBcial  ballot  but 
once,  although  he  may  be  nominated  by  dif- 
ferent parties,  is  not  unconstitutional  although 
some  voters  may  be  unable  to  vote,  as  voters  of 
other  parties  can,  for  all  the  candidates  of  thdr 
party  without  marking  the  ballot  more  than 
once,  or  to  have  all  the  candidates  of  their 
party  appear  on  the  party  ballot  Todd  v. 
Board  of  Election  Comrt,  (Mich.)  880 

18.  A  statute  requiring  a  person  nominated 
for  the  same  office  by  different  parties  at  the 
same  election  to  notify  the  election  commis- 
sioners, within  a  limited  time,  upon  the  column 
of  which  party  his  name  shall  appear,  and  for- 
bidding its  appearance  in  more  than  one  place, 
will  not  apply  to  cases  in  which  the  specified 
time  has  elapsed  before  tbe  act  takes  effect.  Id, 

Notes  and  Briefs. 
Voters  and  elections:  payment  of  poll  taxes 
as  a  qualification  of  electors.  414 

Construction  of  ballot  law.  670 

Validity  of  ballot  law.  880,  668 

Disiinguishing  marks  on  ballots.  674 

WATERS.    See   also   Boundaries;   Cor- 
porations, 15,  16;  Eminent  Domain,  1, 
2;  Injunction,  7;  Nuisances,  8,  4. 
1.  The  low- water  mark,  which  in  Vermont 
defines  the  limit  of  private  ownership  of  land 
abutting  upon  a  navigable  lake,  is  the  ordinary 
low  water  mark,  and  not  the  point  to  which 
the  water  recedes  in  an  exceptionally  dry  sea- 
BOD.    MeBumeyy,  Toung  (Vt,)  588 
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2.  One  irrigating  company  has  no  right  to 
connect  with  the  ditches  or  another  or  take 
water  therefrom  without  the  latter's  consent, 
under  the  Nebraska  Irrigation  Law  of  1880. 
Ptaton  dt  H,  IrrUf,  0.  db  L,  Oa,  y,  FarvMTi  A 
M,  Irrig.  A  L,  Co,  (Neb.)  868 

8.  A  proyision  in  tbe  contract  of  a  water- 
works company,  that  if  any  "unforeseen  or  in- 
evitable  accident"  shall  happen  to  any  part  of 
its  system  of  works  the  company  shall  have  a 
reasonable  time  to  repair  injuries  resulting 
from  the  accident,  and  that  such  accident  shall 
not  be  construed  to  be  a  breach  of  the  contract* 
does  not  apply  to  an  insufi&ciency  of  water 
during  a  drought,  caused  by  the  failure  of  the 
company  to  bore  wells  necessary  to  an  adequate 
supply  in  such  seasons.  Capital  City  Water 
Co.  y.  State,  Macdonald  (Ala.)  748 

4.  A  waterworks  company  whose  charter 
makes  it  its  absolute  duty  to  supply  pure, 
wholesome  deep- well  water,  is  not  Justified  in 
failing  to  supply  such  water  by  the  fact  that 
extra  expense  would  bereouired  in  digging  the 
necessary  deeper  wells,  for  which  the  city 
would  not  have  to  pay  if  it  should  ever  elect  to 

Surchase  sach  works,  which  it  has  the  right  to 
o.  Id, 

6.  A  dty  which  has  undertaken  to  furnish  its 
inhabitants  with  water  cannot,  after  accepting 
tbe  rates  and  furnishing  water  to  a  consumer 
for  a  period  beyond  that  for  which  a  disputed 
unpaid  daim  against  him  exists,  shut  off  the 
supply  for  the  purpose  of  coercing  payment  of 
such  claim,     wood  y.  Auburn  (Me.)  876 

6.  The  question  of  the  yalidity  of  an  old 
daim  against  a  water  consumer  will  not  be  in- 
yestigated  in  an  injunction  proceeding  by  him 
against  the  dty  to  prevent  its  shutting  off  bis 
supply  after  it  has  accepted  the  rates  and  fur- 
nished water  for  periods  subsequent  to  that 
covered  by  the  disputed  claim.  Id. 

Notes  and  Briefs. 

Water;  cutting  off  supply  to  enforce  paj- 
ment  of  rates. 

WELL.    See  also  Injunction,  1(X 
Notes  AND  Bbiefs. 
Well;  as  appurtenant. 


76 


876 


684 


WITNESSES.  See  also  Ezbcutobb  and 
Adkinistratobs,  8. 
A  witness  may  be  properly  asked  on  cross- 
examination  bow  a  private  crossing  came  to  be 
put  in  over  a  railroad,  where  he  has  testified  in 
chief  that  be  knew  who  put  it  in  and  when  it 
was  put  in.  ReynMs  y.  Qreat  Northern  R, 
Co.  (G.  C.  App.  8th  0.)  686 

WOMEN.    See  also  Constitutional  Law, 
10,  16,  '24;    Masteb  and  SsByANT,  1; 

STATirrES,  8. 

WRIT  AND  PROCESS. 

The  objection  that  an  aflSdavit  for  substituted 
service  was  in  the  disjunctive  in  stating  that 
defendant  was  concealed  within  the  state,  or 
had  Rone  out  of  the  state  so  that  process  could 
not  be  served  upon  him,  is  not  well  taken 
where  the  material  fact  of  the  impossibility  of 
finding  bis  whereabouts  is  alleged.  Bickerdike 
y.  Ailen  (UL)  788 
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L.  R.  A.  CASES  AS  AUTHORITIES. 


CASES  IN  29  L.  R  A. 


29  L.  R,  A.  33,  PARKER  v.  RANDOLPH,  5  S.  D.  549,  59  N.  W.  722. 
Notice  of  prior  lien  or  conveyance  alTectlnar  title. 

Cited  in  Hill  v.  Alliance  Bldg.  Co.  6  S.  D.  178,  55  Am.  St.  Rep.  819,  60  N. 
W.  752,  denying  that  failure  to  file  verified  statement  of  lien  is  available  to  one 
taking  quitclaim  deed  with  notice  of  lien. 

Cited  in  footnote  to  Wilhelm  v.  Wilken,  32  L.  R.  A.  370,  which  allows 
holder  of  recorded  quitclaim  deed,  rights  of  bona  fide  purchaser. 

Criticized  in  Schott  v.  Dosh,  49  Neb.  192,  59  Am.  St.  Rep.  531,  68  N.  W.  346, 
holding  that  grantee  under  quitclaim  deed  purchasing  without  notice  of  prior  un- 
recorded conveyance  takes  superior  title. 

Priority  of  title. 

Distinguished  in  Citizens*  Bank  v.  Shaw,  14  S.  D.  203,  84  N.  W.  779,  holding 
rights  of  assignee  of  discharged  mortgage  inferior  to  rights  of  grantees  under 
warranty  deed  from  one  taking  deed  with  special  warranty. 

Validity  of  second  chattel  morteraee. 

Cit?d  in  Rosenbaum  v.  Foss,  7  S.  E.  93,  63  N.  W.  538  (dissenting  opinion),  ma- 
jority upholding  second  chattel  mortgage,  which  covers  mortgagor's  right  title, 
and  interest  to  same  property,  given  to  different  mortgagee. 

29  L.  R.  A.  39,  HICKMAN  v.  GREEN,  123  Mo.  105,  22  S.  W.  465,  27  S.  W.  440. 
Objection  to  Incompetent  evidence. 

Citetl  in  Boggs  v.  Pacific  Steam  Laundry  Co.  86  Mo.  App.  624,  and  State  v. 
Crab,  121  Mo.  5G4,  26  S.  W.  548,  holding  objection  as  to  competency  of  witness, 
made  on  motion  for  new  trial,  too  late;  Nichols  v.  Nichols,  147  Mo.  403,  48  S.  W. 
947;  Hume  v.  Hopkins,  140  Mo.  76,  41  S.  W.  784,  holding  that  cross-examination 
as  to  new  matter  waives  incompetency  of  evidence;  State  v.  Marcks,  140  Mo.  669, 
41  S.  W.  973,  holding  motion  to  exclude  incompetent  matter,  delayed  until  close 
of  evidence,  properly  denied;  State  v.  Foley,  144  Mo.  618,  46  S.  W.  733,  denying 
that  omission  to  object  to  question  apparently  competent  bars  exclusion  when 
answered;  State  v.  Lehman,  175  Mo.  (f'Zo.  75  S.  W.  139,  holding  that  after  witness 
has  testified  for  state  and  has  been  cross-examined,  it  is  too  late  to  object  as  to 
competency  on  ground  that  communications  were  privileged. 
Necessity    of   shoTrlns:    porport    of    evidence. 

Cited  in  State  v.  Martin,  124  Mo.  524,  28  S.  W.  12,  holding  mere  refusal  tc 
«  1107 
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admit  answer  when  purport  not  shown,  no  error;  Lownian  v.  Maney,  65  Mo.  App. 
623,  and  St.  Louis  Nat.  Bank  v.  Flanagan,  129  Mo.  201,  31  S.  W.  773,  holding 
exclusion  of  evidence  for  failure  to  show  its  purport,  ho  error;  Kischman  v.  Scott, 
166  Mo.  226,  65  S.  W.  1031,  holding  that  failure  to  show  purpose  of  swearing 
wife  as  witness  in  action  to  which  husband  party  justifies  exclusion  of  evidence: 
Caskey  v.  La  Belle,  101  Mo.  App.  598,  74  S.  W.  113,  holding  that  appellate  court 
will  not  review  action  of  trial  court  in  excluding  stenographic  notes  of  absent 
witnesses'  testimony,  where  party  failed  to  show  purport  of  such  evidence. 

Power  of  husband  to  bind  wife's  estate. 

Cited  in  McCollum  vi  Boughton,  132  Mo.  023,  35  L.  R.  A.  488,  34  S.  W.  480. 
denying  husband's  authority  to  stipulate  witli  sureties  on  his  note  that  wife's  deed 
of  trust  of  her  separate  estate  will  be  used  to  exonerate  sureties. 

Impntlnar  agent's  kno^rledare  or  acts  to  principal. 

Cited  in  Butler  v.  Montgomery  Grain  Co.  85  Mo.  App.  56,  denying  that  agent's 
knowledge  of  independent  transactions  is  imputable  to  principal;  Kenneth  Invi  i. 
Co.  V.  National  Bank,  96  Mo.  App.  143,  70  S.  W.  173,  denying  that  agent's  knowl- 
edge of  forgery  is  imputed  to  principal,  when  part  of  scheme  to  defraud  employee; 
Traber  v.  Hicks,  131  Mo.  192,  32  S.  VV.  1145,  denying  that  principal  is  chargeable 
with  notice  of  fraud  perpetrated  by  agent  in  collusion  with  other  party ;  Stanford 
v.  Coram,  26  Mont.  297,  67  Pac.  1005,  denying  that  principal  is  bound  by  cash- 
ier's misappropriation  of  proceeds  of  collateral  note  in  transaction  antagonistic 
to  principal;  Alpha  Mills  v.  Watertown  Steam  Engine  Co.  116  N.  C.  802,  21  S.  E. 
917,  holding  principal  bound  by  act  of  agent  in  substituting  inferior  engine  for 
one  purchased;  Richardson  v.  Penny,  6  Okla.  342,  50  Pac.  231,  holding  ser^'ice  of 
notice  to  quit,  upon  agent  of  tenant,  sufficient. 

Cited  in  footnote  to  Henry  v.  Allen,  36  L.  R.  A.  658,  which  holds  notice  of  agree- 
ment by  bank  with  person  depositing  another's  money,  that  cashier's  checks  given 
shall  be  returned  without  delivery,  not  imputable  to  principal. 

Distinguished  in  Smith  v.  Farrell,  66  ^lo.  App.  12,  holding  that  knowledge  of 
dual  agency  binds  both  principals  so  far  as  affecting  either. 

Klfect  of  svbseqvent  deed  on  prior  vn recorded  deed. 

Cited  in  Elliott  v.  Buffington,  149  Mo.  676,  51  S.  W.  408,  holding  that  grantee 
under  quitclaim  deed  without  notice  acquires  title  superior  to  grantee  under  prior 
unrecorded  warranty  aeed. 

Criticized  in  Morrison  v.  Juden,  145  Mo.  301,  46  S.  W.  994,  holding  that 
grantee  of  unrecorded  deed  holds  title  inferior  to  grantee  of  deed  subsequent!.? 
executed  and  recorded. 

What    establlsbes    relation    of    attorney    and    client. 

Cited  in  West  v.  Freeman,  69  Mo.  App.  688,  holding  that  attorney's  acceptance 
of  client's  offer  establishes  relation  of  attorney  and  client. 

Privileged  commvnlcatlons. 

Cited  in  State  v.  Faulkner,  175  Mo.  595,  75  S.  W.  116,  holding  that  statute  re 
lating  to  privileged  communications  does  not  make  attorney  incompetent  to  testify 
as  to  communications  relating  to  conspiracy  to  bribe  councilmen. 
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29  L.  R.  A.  52,  LAKE  SHORE  &  M.  S.  R.  CO.  v.  PLATT,  53  Ohio  St  254,  41  K. 

E.  243. 
Grant   of   land   ■Itnated   vpon   Btream. 

Cited  in  Head  v.  Chesbrough,  13  Ohio  C.  C.  357,  Affirming  4  Ohio  N.  P.  75. 
holding  that  conveyance  of  phitted  lots  on  bank  of  stream,  no  part  of  bed  being 
platted,  includes  grantor's  rights  to  center  of  stream. 

29  L.  R.  A.  55,  CxRAYBILL  v.  PEXN  TWP.  MUT.  F.  INS.  ASSO.  170  Pa.  75,  50 

Am.  St.  Rep.  747,  32  Atl.  632. 
Location  of  movable  property  as  alfectlngr  policy. 

Cited  in  McKeesport  Mach.  Co.  v.  Ken  Franklin  Ins.  Co.  173  Pa.  57,  34  Atl.  16. 
construing  policy  to  include  patterns  burned  while  in  use,  though  not  located  in 
building  described  in  policy. 

Cited  in  footnotes  to  British  America  Assur.  Co.  v.  Miller,  39  L.  R.  A.  545, 
which 'holds  that  insurance  on  personal  property  while  contained  in  certain  build- 
ing does  not  cover  property  while  in  other  place  where  family  are  temporarily 
staying,  in  accordance  with  known  habit;  L'Anse  v.  Fire  Asso.  43  L.  R.  A.  838, 
which  holds  that  insurance  on  fii-e  engine,  etc.,  while  in  engine-house  does  not 
cover  property  while  being  used  in  extinguishing  fire;  Ohio  Farmers'  Ins.  Co.  v. 
Bnrgec,  55  L.  R.  A.  825,  which  authorizes  recovery  of  insured  chattels  destroyed 
at  place  to  which  removed  with  insurer's  consent,  notwithstanding  previous  re- 
moval without  consent. 

29  L.  R,  A.  57,  AMOSKEAG  MFG.  CO.  v.  CONCORD,  60  N.  H.  562,  34  Atl.  241. 

29  L.  R.  A.  59,  LEWIS  v.  DAILY  NEWS  CO.  81  ^Id.  466,  32  Atl.  246. 
Defamatory  -w^tAb  and  their  Jnntlllcatlon. 

Cited  in  Coffin  v.  Brown,  94  :Md.  1U3,  55  L.  R.  A.  734,  89  Am.  St.  Rep.  422,  50 
Atl.  567,  holding  charge  of  willingness  *'to  perpetrate  any  crime  in  politics  that 
would  pay"  not  justified  by  proof  of  attempt  to  bribe  voter  subsequent  to  libel ; 
Kiigour  v.  Evening  Star  Newspaper  Co.  96  Md.  23,.  53  Atl.  716,  holding  publica- 
tion that  state's  attorney  wilfully  prevented  proper  inquiry  as  to  cause  of  death 
of  infant  not  actionable  per  se;  Shepherd  v.  Baer,  96  Md.  154,  53  Atl.  790.  hold- 
ing that  charge  criticizing  management  of  schools  justifies  publication  of  letter  al- 
leging that  critic  had  formerly  praised  board,  but  had  changed  because  he  had 
failed  to  receive  appointment,  and  that  he  lacked  mental  rectitude. 

Cited  in  footnote  to  Hollenbeck  v.  Hall,  39  L.  R.  A.  734,  which  holds  publica- 
tion that  trader  was  dishonest  in  pleading  statute  of  limitations  not  libelous. 

29  L:  R.  a.  01,  COM.  V.  McCANCE,  164  Mass.  162,  41  N.  E.  133. 
Salllclency  of  Indictment. 

Cited  in  Rosen  v.  United  States,  161  U.  S.  37,  40  L.  ed.  608.  16  Sup.  Ct.  Rep. 
434,  holding  indictment  omitting  indecent  matter  charged,  yet  described  with  rea- 
sonable definiteness,  sufficient. 

29  L.  R.  A.  63,  ST.  JOHNS  MFG.  CO.  v.  MUXGER,  106  Mich.  90,  58  Am.  St.  Rep. 

468,  64  N.  W.  3. 
Corporation*!!  ratification  of  promoter's  acts. 

Followed  in  Rapid  Hook  &  Eye  Co.  v.  DeRuyter,  117  Mich.  549,  76  N.  W.  76, 
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holding  that  promoter's  testimony'  that  corporation  ratified  his  acts  in  securing 
subscribers  is  not  evidence  of  ratification. 

Liability  of  contrlbntorv  to  corporation  about  to  be  formed. 

Cited  in  Esper  v.  Miller,  131  Mich.  339,  91  N.  \V.  613,  holding  persons  contribu- 
ting funds  to  corporation  about  to  be  organized,  for  purchase  of  land,  not  per- 
sonally liable,  after  formation  of  corporation,  on  contract  between  corporation  and 
real  estate  agent. 

RenclMslon  of  aabacription   contract   for   frand. 

Cited  in  note  (33  L.  R.  A.  725)  on  rescission  for  fraud  or  misrepresentation  in 
procuring  subscription  to  stock. 

29  L.  R.  A.  66,  REYES  v.  MIDDLETON,  36  Fla.  99,  51  Am.  St.  Rep.  17,  17  So. 

937. 
Adverse   posseaalon   affect Injr   validity   of   deed. 

Cited  in  footnote  to  Ft.  Jefferson  Improv.  Co.  v.  Dupoyster,  48  L.  R.  A.  537, 
which  holds  adverse  possession  of  land  conveyed  no  ground  for  complaint  to  sub- 
sequent purchaser  after  outstanding  title  has  been  bought  in. 

29  L.  R.  A.  69,  CHICAGO  &  A.  R.  CO.  v.  PEOPLE,  153  111.  409,  38  X.  E.  1075. 
Taxation  of  railroad  and  brldnre  companies. 

Cited  in  footnotes  to  Com.  v.  Henderson  Bridge  Co.  29  L.  R.  A.  73.  which  -^ii*- 
tains  city's  power  to  tax  franchise  for  bridge  over  interstate  river;  State  v.  Vir- 
ginia &  T.  R,  Co.  35  L.  R.  A.  759,  which  holds  earning  capacity  of  railroad  the 
main  consideration  in  determining  taxable  value. 

Distinguished  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Grant,  167  111.  496,  47  X.  E.  750, 
holding  that  right  of  way  may  be  assessed  as  "railroad  track,"  although  not  actu- 
ally owned  by  company. 
Taxation    of   corporate    franchise. 

Cited  in  note  (57  L.  R.  A.  48)  on  taxation  of  corporate  franchise  in  United 
States. 

29  L.  R.  A.  73,  COM.  v.  HEXDERSON  BRIDGE  CO.  99  Ky.  623,  31  S.  W.  486. 
Corporate  taxation. 

Followed  in  Louisville  &  J.  Ferry  Co.  v.  Com.  104  Ky.  735,  47  S.  \V.  877,  -u- 
taining  act  requiring  bridge  and  ferry  companies  to  file  statement  of  property  tr> 
aid  assessment  of  taxes. 

Cited  in  Louisville  Tobacco  Warehouse  Co.  v.  Com.  106  Ky.  168,  57  L.  R.  A,  3'>» 
49  S.  VV.   1069,  holding  private  trading  corporations  not  required  to  report  for 
franchise  taxes ;  South  Covington  &  C.  Street  R.  Co.  v.  Bellevue,  105  Ky.  292.  57        ' 
L.  R,  A.  60,  49  S.  W.  23,  holding  ad  valorem  ta.x  upon  franchise  of  street  railp^iJl        i 
company  required  by  Constitution ;  Western  U.  Teleg.  Co.  v.  X'^omian.  77  Fed.  2(i.        j 
holding  taxation  on  intangible  property  of  corporation  valid;   First  Xat.  Bank 
V.  Stone,  88  Fed.  411,  sustaining  act  taxing  national  banks  on  basis  of  value  of        | 
shares  of  capital  stock;   Bank  of  Kentucky  v.  Stone,  88  Fed.  395.  holding  that 
judgment  that  statute  exempts  certain  banks  from  taxation  prevents  direct  tax  » n 
bank's  property;  Ridpath  v.  Spokane  County,  23  Wash.  439,  63  Pac.  201,  hohiinj: 
shares  of  stock  of  domestic  corporation  not  assessable  against  shareholder*  person- 
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ally;  Southern  R.  Co.  v.  Coulter,  113  Ky.  668,  68  S.  W.  873,  and  Paducah  Street 
R.  Co.  V.  McCracken  County,  105  Ky.  476,  49  S.  W.  178,  sustaining  act  providing 
for  taxation  of  corporate  franchises. 

Cited  in  notes  (57  L.  R.  A.  54,  56,  79,  80,  94,  103,  104)  on  taxation  of  corpo- 
rate franchise  in  United  States;  (58  L.  R.  A.  614,  629,  558,  559,  577)  on  taxation 
of  capital  stock  of  corporations  in  United  States;  (GO  L.  R.  A.  351)  on  constitu- 
tional equality  in  United  States  in  relation  to  corporate  taxation;  (GO  L.  R.  A. 
675)  on  corporate  taxation  and  the  commerce  clause. 

'^—  Deduction  of  debts  and  -value  of  other  franchise. 

Cited  in  State  v.  Duluth  (ins  &  Water  Co.  76  Minn.  105,  57  L.  R.  A.  71,  78  N. 
W.  1032,  and  State  ex  reh  Shriver  v.  Karr,  64  Neb.  529,  90  N.  W.  298,  declaring 
unconstitutional,  provision  for  deducting  indebtedness  of  corporation  from  value 
<•  stock  for  purposes  of  assessment;  Louisville  &  J.  Ferry  Co.  v.  Com.  108  Ky. 
723,  57  S.  W.  624,  holding  that  value  of  additional  franchise  granted  in  another 
state  need  not  be  deducted  in  assessing  value  of  franchise  in  state  where  corpora- 
tion domiciled  and  where  latter  franchise  was  granted. 

Action    for  taxes  as  res  Judicata. 

Cited  in  First  Nat.  Bank  v.  C-ovington,  129  Fed.  800,  holding  judgment  in  ac- 
tion for  taxes  for  one  year  not  bar  to  subsequent  suit  between  same  parties  under 
same  law  for  another  yearns  tax. 

Rigrht  and  duties  of  toll  bridge  proprietors. 

Cited  in  note  (58  L.  R,  A.  168)  on  rights  and  duties  of  toll  bridge  proprietors. 

29  L.  R.  A.  79,  RITCHIE  v.  PEOPLE,  155  III.  98,  46  Am.  St.  Rep.  316,  40  N.  E. 
454. 

Validity  of  statute  or  ordinance  Interfering  with,  contract,  business,  or 
Immunities. 

Cited  in  Carrollton  v.  Bazette,  159  111.  294,  31  L.  R.  A.  526,  42  N.  E.  837, 
holding  license  fee  of  $10  per  day,  imposed  upon  itinerant  merchants,  unrea- 
sonable; Eden  v.  People,  161  111.  305,  32  L.  R.  A.  663,  52  Am.  St.  Rep.  365,  43 
N.  E.  1108,  declaring  void,  statute  prohibiting  barbers  from  doing  business  on 
Sunday;  State  v.  Sopher,  25  Utah,  324,  60  L.  R.  A.  471,  95  Am.  St.  Rep.  846, 
71  Pac.  482,  sustaining  statute  forbidding  barber  to  exercise  his  trade  on  Sun- 
day; Ke  Day,  181  111.  80,  50  L.  R.  A.  522,  54  N.  E.  646,  holding  void,  statute 
discriminating  with  respect  to  admission  of  attorneys  who  began  study  of  law 
prior  to  certain  date;  Dixon  v.  People,  168  111.  190,  39  L.  R.  A.  123,  48  X.  E. 
108,  denying  that  property  of  expert  witness  is  taken  without  compensation  by 
requiring  opinion  upon  payment  of  ordinary  fees;  Ruhstrat  v.  People,  185  111. 
142,  49  Lr.  R.  A.  186,  76  Am.  St.  Rep.  30,  57  N.  E.  41,  declaring  unconstitutional, 
law  forbidding  use  of  likeness  of  national  flag  on  trademark  or  label;  Booth  v. 
People,  186  111.  48,  50  L.  R.  A.  763,  78  Am.  St.  Rep.  229,  57  N.  E.  798,  sustain- 
ing law  prohibiting  grain-option  contracts  under  penalty;  Bailey  v.  People,  190 
HI.  33,  54  L.  R.  A.  840,  footnote  p.  839,  83  Am.  St.  Rep.  116,  60  N.  E.  98, 
holding  void,  restriction  on  number  which  lodging-house  keepers  may  permit  to 
occupy  one  room;  Price  v.  People,  193  111.  118,  55  L.  R.  A.  590,  86  Am.  St.  Rep. 
306.  61  N.  E.  844,  sustaining  act  taxing  private  employment  agencies;  Bessette 
v.  People,  193  111.  345,  56  L.  R.  A.  562,  footnote  p.  558,  62  N.  E.  215,  holding 
void,  requirement  that  horseshoers  practise  for  four  years,  submit  to  examina- 
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tion,  and  pay  license  fee;  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  520, 
59  L.  R.  A.  644,  65  N.  E.  461,  upholding  city's  power  to  regulate  street  car  fares 
and  transfers;  State  v.  Gerhardt,  145  Ind.  452,  33  L.  R.  A.  319,  44  N.  E.  469, 
sustaining  act  regulating  sale  of  intoxicating  liquors;  Mathews  v.  People,  202 
111.  401,  63  L.  R.  A.  78,  95  Am.  St.  Rep.  241,  67  N.  E.  28,  holding  statute 
establishing  free  emploj'ment  agencies  to  be  maintained  at  public  expense,  and 
forbidding  information  to  be  given  to  persons  whose  employees  are  on  strike, 
void,  as  interfering  with  freedom  of  contract;  State  ex  rel,  Zillmer  v.  Kreutz- 
berg,  114  Wis.  535,  58  L.  R.  A.  751,  91  Am.  St.  Rep.  934,  90  N.  W.  1098,  and 
Gillespie  v.  People,  188  111.  183,  52  L.  R.  A.  286,  80  Am.  St.  Rep.  176,  58  X.  E. 
1007,  declaring  void,  statute  forbidding,  under  penalty,  employers  to  discharge 
employees  for  connection  with  unions;  State  v.  Julow  (Omitted  from  official  re- 
port in  129  Mo.  163),  29  L.  R,  A.  259,  upholding  statute  restricting  right  to 
discharge  laborers  for  membership  in  unions;  Fiske  v.  People,  188  111.  210,  52 
L.  R.  A.  292,  58  N.  E.  985,  declaring  unconstitutional,  ordinance  requiring  em- 
ployment of  union  labor  only,  upon  public  buildings;  Harbison  v.  Knoxville  Iron 
Co.  103  Tenn.  447,  56  L.  R.  A.  322,  76  Am.  St.  Rep.  682,  53  S.  W.  955,  sur*tain- 
ing  act  requiring  employers  to  pay  money  at  face  value  of  orders  issued  for 
wages;  State  v.  Haun,  61  Kan.  160,  47  L.  R,  A.  374,  59  Pac.  340,  holding  in- 
valid, act  forbidding  payment  of  wages  except  in  money,  check,  or  draft;  State 
v.  Foster,  22  R.  I.  175,  50  L.  R.  A.  344,  46  Atl.  833,  sustaining  act  requiring 
itinerant  merchants  to  procure  license  and  leave  special  deposit;  Opinion  of  Jus- 
tices, 163  Mass.  591,  40  N.  E.  713,  discussing  validity  and  effect  of  statutes  regu- 
lating time  of  payment  of  wages;  Vogel  v.  Pekoe,  157  111.  347,  30  L.  R,  A.  494, 
42  N.  E.  386  (dissenting  opinion),  majority  sustaining  restriction  to  designated 
class  of  right  to  recover  attorney's  fees  in  suits  for  wages;  State  v.  Smiley,  65 
Kan.  285,  69  Pac.  199  (dissenting  opinion),  majority  sustaining  statute  prohib- 
iting making  of  anti-competitive  trade  agreements. 

Cited  in  footnotes  to  Harding  v.  People,  32  L.  R,  A.  445,  which  holds  act 
requiring  weighing  of  coal  hoisted  from  mines  whose  product  is  shipped  by  rail 
or  water,  invalid;  Re  Preston,  52  L.  R,  A.  523,  which  holds  void,  statute  against 
screening  coal  before  weighing  and  crediting  to  miner;  State  v.  Wilson,  47  L- 
R.  A.  71,  which  sustains  statute  against  screening  coal  mined  at  quantity  rates, 
before  weighing  and  crediting  to  employees. 

Cited  in  note  (28  L.  R.  A.  344)  on  validity  and  effect  of  statutes  regulating 
time  of  payment  of  wages. 

—  A«  to  hours  of  employment. 

Cited  in  State  v.  Buchanan,  29  Wash.  606,  59  L.  R.  A.  344,  footnote  p.  342, 
92  Am.  St.  Rep.  930,  70  Pac.  52,  sustaining  prohibition  against  employment  of 
women  more  than  ten  hours  daily  in  certain  establishments;  State  v.  Holden, 
14  Utah,  92,  37  L.  R.  A.  107,  footnote  p.  103,  46  Pac.  756,  and  State  v.  Cantwell, 
179  Mo.  263,  78  S.  W.  569,  sustaining  act  prohibiting  employment  in  mines  more 
than  eight  hours  daily;  Rf  Morgan,  26  Colo.  444,  47  L.  R.  A.  64,  footnote  p, 
52,  77  Am.  St.  Rep.  269,  58  Pac.  1071,  declaring  void,  eight-hour  law  applying 
to  smelters;  Com.  v.  Beatty,  15  Pa.  Super.  Ct.  19,  sustaining  act  regulating 
hours  of  employment  of  minors  and  women  in  certain  festablishments;  Re  Ten- 
Hour  Law,  24  R,  1.  611,  61  L.  R.  A.  615,  footnote  p.  612,  54  Atl.  602,  which  sus- 
tains limitation  to  ten  hours  a  day  of  work  of  street  railway  employees. 

Cited  in  footnotes  to  State  v.  McNally,  36  L.  R,  A.  533,  which  denies  power 
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of  city  council  to  make  violation  of  ordinance  fixing  hours  of  labor  on  public 
works  a  misdemeanor;  Sliort  v.  Bullion,  B.  &  C.  Min.  Co.  45  L.  R.  A.  603,  which 
sustains  eight-hour  law  for  miners,  smelters,  and  refiners;  Re  Dalton,  47  L.  K.  A. 
380,  which  sustains  eight-hour  law  applicable  only  to  employees  of  state,  mu- 
nicipality, or  subdivision  of  state;  Fiske  v.  People,  52  L.  R.  A.  291,  which  holds 
void,  restriction  of  hours  of  labor  on  city  contracts  to  eight  hours  p^r  day;  Wen- 
ham  V.  State,  58  L.  R.  A.  825,  which  sustains  statute  limiting  hours  of  work  of 
women  in  certain  employments;  Cleveland  v.  Clements  Bros.  Constr.  Co.  59 
L.  R.  A.  775,  which  holds  void,  act  limiting  work  of  laborers  on  public  con- 
tract to  eight  hours  a  day. 

Stipulation   for  employment  of  nnlon  men  only. 

Cited  in  Adams  v.  Brenan,  177  111.  200,  42  L.  R.  A.  720,  69  Am.  St.  Rep.  222, 
52  X.  £.  314,  holding  stipulation  in  contract  for  construction  of  school  building 
by  union  men  only,  illegal. 

Restrictions   as    to    hours    of   labor   as    preventlnar    blddlnff* 

Cited  in  Glover  v.  People,  201  111.  548,  66  N.  E.  820,  holding  objection,  on 
application  for  sale,  that  specifications  for  local  improvement  restricted  employ- 
ment of  labor  to  eight  hours  a  day,  or  forfeit  contract,  thereby  restricting  bid- 
ding, prima  facie  sufficient  to  defeat  application. 

Injunction  asralnst   Interference  by  strikers. 

Cited  in  Temple  Iron  Co.  v.  Carmanoskie,  10  Kulp,  39,  7  Northampton  Co.  Rep. 
260,  sustaining  injunction  restraining  strikers  from  intimidating  employees; 
Vegelahn  v.  Guntner,  167  Mass.  98,  35  L.  R,  A.  723,  57  Am.  St.  Rep.  443,  44  N.  E. 
1077,  sustaining  injunction  against  patrol  of  strikers  in  front  of  factory. 

Title  of  act  as  aflectlnar  its  constitutionality. 

Cited  in  Hudnall  v.  Ham,  172  111.  83,  49  N.  E.  985,  holding  provision  that  testa- 
tor's marriage  revokes  will  properly  embraced  in  title  "Act  in  Regard  to  Descent 
of  Property;"  Bobel  v.  People,  173  111.  25,  64  Am.  St.  Rep.  64,  50  N.  E.  322, 
holding  "slot  machine"  act  not  unconstitutional  on  ground  that  subject  not  ex- 
pressed in  title;  Boehm  v.  Hertz,  182  111.  156,  48  L.  R.  A.  577,  54  N.  E.  973, 
holding  act  entitled  "Act  to  Make  Appropriations  for  Expenses  of  Normal  College 
and  Equipment  of  Gymnasium"  not  void  as  expressing  more  than  one  subject  in 
title;  Cook  v.  Marshall  County,  119  Iowa,  399,  93  N.  VV.  372,  holding  provision 
for  assessment  of  tax  against  one  dealing  in  cigarettes,  and  on  real  property 
whereon  they  are  sold,  expressed  in  title  "An  Act  to  Revise  and  Amend  Statutes 
in  Relation  to  Crimes  and  Their  Punishment." 
Priority  of  mechanic's  lien  over  mortRraRre. 

Cited  in  Vilas  v.  McDonough  Mfg.  Co.  91  Wis.  618,  30  L.  R.  A.  782,  51  Am. 
St.  Rep.  925,  65  N.  W.  488  (dissenting  opinion),  majority  holding  mechanic's 
lien  for  machinery  superior  to  prior  mortgage. 

f 

29  L.  R.  A.  88,  WILLA.METTE  IRON  WORKS  v.  OREGON  R.  &  NAV.  CO.  26 

Or.  224,  46  Am.  St.  Rep.  620,  37  Pac.  1016. 
Additional  servitudes. 

Cited  in  Huddleston  v.  Eugene,  34  Or.  353,  43  L.  R.  A.  447,  footnote  p.  444, 
55  Pac.  868.  denying  that  change  of  county  road  to  city  street  is  additional 
servitude;  Brand  v.  Multnomah  County,  38  Or.  92,  50  L.  R.  A.  393,  footnote  p. 
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389,  84  Am.  St.  Rep.  772,  60  Pac.  390,  holding  bridge  approach  elevating  surfao- 
of  street  to  established  grade  not  increased  burden;  Chicago  &  N.  VV.  R.  Co.  r. 
Milwaukee,  R.  &  K.  Electric  R.  Co.  95  Wis.  573,  37  L.  R.  A.  862,  60  Am.  St. 
Rep.  136,  70  N.  \V.  678,  holding  that  construction  upon  public  street  of  elecirk 
railroad  imposes  additional  servitude. 

Cited  in  footnote  to  Boston  &  A.  R.  Co.  v.  Worcester,  55  L.  R.  A.  623,  whirl. 
holds  use  of  part  of  railroad  location  outside  of  tracks  for  approach  of  highway 
bridge  over  tracks  to  abolish  grade  crossing  not  new  easement  on  right  of  way. 

Injonctlon  aarainst  Injury  to  easement  In  street. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Tyson,  59  L.  R,  A.  399,  which  sustain* 
right  of  injunction  against  erection  of  pillars  in  street  in  front  of  adjoining  lo;. 
obstructing  light  and  air  from  street. 

Validity   of  asseaamenty   rearardless  of  benefits. 

Cited  in  Lathrop  v.  Racine,  119  Wis.  473,  97  N.  W.  192,  holding  provision  em- 
powering council  to  compel  riparian  owners  to  build  docks  along  navigable 
harbor,  and,  in  case  of  their  failure,  to  award  contracts  and  assess  cost  upon 
abutting  property,  regardless  of  benefits,  void,  as  taking  property  without  com- 
pensation. 

29  L.  R.  A.  92,  TAYLOR  v.  DOWNEY,  104  Mich.  532,  63  Am.  St.  Rep.  472,  62 

N.  W.  716. 
Innkeeper's   lien    and   liability. 

Approved  in  Elliott  v.  Martin,  105  Mich.  507,  55  Am.  St.  Rep.  461.  63  X.  W. 
525,  holding  no  innkeeper's  lien  acquired  for  board  of  horse  under  express  agree- 
ment with  one  not  a  guest. 

Cited  in  footnotes  to  Cunningham  v.  Buckey,  35  L.  R.  A.  850,  which  holds  inn- 
keeper liable  for  theft  of  servants  from  guests  while  asleep;  Bradley  Livery  Co. 
v.  Snook,  65  L.  R.  A.  208,  which  denies  innkeeper's  liability  for  team  tied  under 
shed  without  his  attention  being  called  to  fact. 

Care   In   keeplnmr   special   deposit. 

Cited  in  note  (32  L.  R.  A.  776)  on  care  required  of  bank  in  keeping  special 
deposit. 

29  L.  R.  A.  97,  BRIM  v.  .TOXES,  11  Utah,  200,  39  Pac.  825. 

Affirmed  in  166  U.  S.  180,  41  L.  ed.  677,  17  Sup.  Ct.  Rep.  282. 

Reconsideration  of  question  oti  second  appeal  refused  in  13  Utah,  442,  45 
Pac.  46. 

29  L.  R.  A.  100,  EATOX  v.  ROBIXSOX,  19  R.  I.  146,  31  Atl.  1058,  32  Atl.  3.39. 
Corporate  ofllcers'  rlgrht  to  compensation. 

Cited  in  footnotes  to  Huffaker  v.  Germania  Safety  Vault  &  T.  Co.  46  L.  R.  A 
384,  which  holds  directors  entitled  to  compensation  for  extraordinary  senice^ 
performed  without  contract,  by  which  company  was  saved  from  bankruptcy: 
BasHett  V.  Fairchild,  52  L.  R.  A.  611,  which  sustains  director's  right,  without 
direct  contract,  to  compensation  for  services  not  connected  with  office. 

Rlpplit    of    action    for    misappropriation    of   corporate    funds. 

Cited  in  Schoening  v.  Schwenk,  112  Iowa,  735,  84  X.  W.  916,  upholding  stock 
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holder's  right  to  maintain  suit  against  officers  and  directors  for  znisappropria- 
tion  of  corporate  funds. 

29  L.  R.  A.  103,  A^IERICAN  NAT.  BANK  v.  AMERICAN  WOOD  PAPER  CO. 
19  R.  I.  149,  61  Am.  St.  Rep.  746,  32  Atl.  305. 

29   L.  R.  A.  104,  PENNSYLVANIA  CO.  v.  McCAFFREY,   139  Ind.  430,  38  N. 

E.  67. 
Doty  of  master  as  to  care  and  employment  of  servant. 

Cited  in  aeveland,  C.  C.  &  St.  L.  R.  Co.  v.  Martin,  13  Ind.  App.  494,  41  N.  E. 
1051,  holding  proof  of  invitation  a  condition  to  recovery  for  injuries  to  em- 
ployee while  going  to  another  part  of  premises  to  eat  dinner;  Dillon  v.  Iowa  C. 
R.  Co.  118  Iowa,  651,  92  N.  W.  855,  holding  railroad  company  not  liable  to  en- 
^neer  who  left  engine  to  urinate,  and  was  injured  while  between  cars;  Re- 
public Iron  &  Steel  Co.  v.  Ohler,  161  Ind.  406,  68  N.  E.  901,  holding  evidence  that 
servant  had  been  required  to  perform  hea\y  w^ork  continuously  for  forty  eight 
Lours  competent  in  action  for  personal  injuries. 

Cited  in  note  (48  L.  R.  A.  393)  on  duty  of  master  as  to  employment  of 
servants. 

Impnlsfve  act   as  contributory   nearllarence. 

Cited  in  Indiana  R.  Co.  v.  Maurer,  160  Ind.  28,  66  N.  E.  156,  holding  infirm 
person  not  guilty  of  contributory  negligence  in  impulsively  grabbing  hold  of  run- 
ning board  of  car,  to  prevent  fall  due  to  premature  starting  of  car. 

29  L.  R.  A.  110,  TILLMAN  v.  OTTER,  93  Ky.  600,  20  S.  W.  1036. 
Validity   of  acts   of  less   than  majority. 

Cited  in  Re  Schuylkill  Haven  Nominations,  20  Pa.  Co.  Ct.  420,  denying  power 
of  two  members  of  committee  of  twelve  to  change  place  of  meeting. 

CompelllnfT  attendance  of  absent  trustee. 

Cited  in  footnote  to  Wampler  v.  State,  38  L.  R.  A.  829,  which  authorizes  man- 
damus to  compel  township  trustee  to  meet  with  others  in  order  to  obtain  quorum. 

29  L.  R.  A.  113,  FRENCH  v.  STATE,  441  Ind.  618,  41  N.  E.  2. 
Constltntlonal    povrer    of    appointment. 

Cited  in  footnote  to  Johonson  v.  State,  38  L.  R.  A.  373,  which  holds  statute 
depriving  gove/nor  of  power  to  appoint  judges  of  inferior  court  by  changing  its 
name,  void. 

liOnv  acqniescence  as  aflectlnir  construction   of  statute  or  Constitution. 

Cited  in  State  v.  Gerhardt,  145  Ind.  458,  33  L.  R.  A.  321,  44  N.  E.  469,  holding 
that  practice  of  legislature,  unquestioned  for  forty  years,  will  control  construc- 
tion of  constitutional  provision  applicable  to  amendments  of  statutes ;,  Terre 
Haute  V.  Evansville  &  T.  H.  R.  Co.  149  Ind.  186,  37  L.  R.  A.  194,  46  N.  E.  77, 
holding  that  acquiescence  for  forty  years  in  legislative  construction  of  Constitu- 
tion becomes  conclusive;  Indianapolis  v.  Navin,  151  Ind.  147,  41  L.  R.  A.  341, 
47  N.  E.  525,  and  Smith  v.  Indianapolis  Street  R.  Co.  158  Ind.  435,  63  N.  E. 
849,  holding  acquiescence  for  forty-five  years  in  legislature's  power  to  regulate 
corporations,  influential  in  determining  constitutional  provision  as  to  creating 
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corporations  by  special  acts;  Wilcoxon  v.  Bluffton,  153  Ind.  279,  54  N.  E.  110» 
holding  town  officials'  acquiescence  in  judiciary's  treatment  of  school  bonds  as 
town  debts  may  be  entitled  to  great  weight  in  construing  statute. 

Judicial  exercise  of  leflrlslatlve  po^vera. 

Cited  in  Terre  Haute  v.  Evansville  &  T.  H.  R.  Co.  149  Ind.  184,  37  L.  R.  A. 
194,  46  N.  E.  77,  sustaining  act  conferring  upon  circuit  court  judges  power  to 
appoint  city  commissioners. 

Cited  in  footnotes  to  Xorwalk  Street  R.  Co.'s  Appeal,  39  L.  R.  A.  794.  which 
holds  approval  and  adoption  or  modification  of  plan  for  street  railway  not  ju- 
dicial power;  Zanesville  v.  Zanesville  Teleg.  &  Teleph.  Co.  52  L.  R.  A.  1.50.  whielj 
sustiiins  statute  empowering  probate  court  to  direct  mode  of  constructing  tele- 
graph or  telephone  line  in  street;  Re  Davies,  66  L.  R.  A.  855,  which  hoKLs  that 
supreme  court  justice  may  be  empowered  to  appoint  referee  to  take  testimony 
to  aid  in  suppressing  monopoly. 

Member  of  school  board  as  ministerial  officer. 

Cited  in  State  v.  Loechner,  65  Xeb.  825,  59  L.  R.  A.  919,  91  N.  W.  874,  holding 
member  of  board  of  education  in  city,  ministerial  officer. 

Dnty  of  one  denying  validity   of  statute. 

Cited  in  Overshiner  v.  State,  156  Ind.  188,  51  L.  R.  A.  749,  83  Am.  St.  Rep. 
187,  59  N.  E.  468,  holding  that  one  assailing  validity  of  act  must  specify  particu- 
lar constitutional  provision  violated. 

29  L.  R.  A.  120,  SOUTHERN  BLDG.  &  L.  ASSO.  v.  AXXISTON  LOAN  &  T.  CO. 

101  Ala.  582,  46  Am.  St.  Rep.  138,  15  So.  123. 
Application    of   payments    on    loan    association    contracts. 

Cited  in  Gwin  v.  National  Bldg.  &  L.  Asso.  121  Ala.  574,  25  So.  843,  holding 
one  executing  mortgage  to  loan  association  as  security  not  entitled  to  credit  for 
payments  before  maturity;  Capital  City  Ins.  (^o.  v.  Jones,  128  Ala.  364,  86  Am. 
St.  Rep.  152,  30  So.  674,  upholding  modification  of  original  agreement  by  appli- 
cation of  payments  to  mortgage  debt,  instead  of  on  stock  subscription;  Hayes  v. 
Southern  Home  Bldg.  &  L.  Asso.  124  Ala.  670,  82  Am.  St.  Rep.  216,  26  So.  527, 
holding  payments  made  on  stock  retransferred  to  loan  association  as  security 
for  loan  not  credits  on  loan;  Caston  v.  Stafford,  92  Mo.  App.  191,  denying  that 
monthly  dues  on  stock  in  loan  association  constitute  payments  on  loan;  Coltrane 
V.  Blake,  51  C.  C.  A.  463,  113  Fed.  79«'.,  holding  borrowing  stockholder  in  loan 
association  entitled  to  pro  rata  share  in  distribution  of  assets,  without  credit 
on  loan  for  payments  on  stock;  Phelps  v.  American  Sav.  &  L.  Asso.  121  Mich. 
355,  80  N.  W.  120,  holding  payments  on  unmatured  stock  not  applicable  to  mort- 
gage debt,  on  insolvency  of  association;  Pioneer  Sav.  &  L.  Co.  v.  Cannon.  96  Tenn. 
605,  33  L.  R.  A.  114,  footnote  p.  112,  54  Am.  St.  Rep.  858,  36  S.  \V.  336,  denvinir 
right  to  credit  for  forfeited  payments  on  lapsed  shares  of  loan  association: 
Hale  v^  Gullick,  13  S.  D.  647,  84  N.  W.  196  (dissenting  opinion),  majority  hold- 
ing credit  of  dues  on  stock  or  loan  immaterial  in  winding  up  affairs  of  insolvent 
association;  Wilson  v.  Martinez,  47  C.  C'.  A.  693,  108  Fed.  707;  Manorita  v. 
Fidelity  Trust  &  Loan  Co.  101  Fed.  10,  denying  loan  association's  right  to  hold 
mortgage  as  security  for  further  instalments  after  mortgage  debt  extinguished. 

Cited  in  footnotes  to  Strauss  v.  Carolina  Interstate  Bldg.  k  Loan  Asso.  30 
L.  R.  A.  693,  which  holds  all  money  paid  by  borrowing  members  of  loan  absocia- 
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tion  to  be  credits  on  amounts  borrowed;  Post  v.  Mechanics*  BIdg.  &  L.  Asso.  34 
L.  R.  A.  201,  which  denies  right  to  credit,  on  usurious  loans,  payment  of  dues 
on  loan  association  stock;  Hale  v.  Cairns,  44  L.  R.  A.  261,  which  denies  right 
to  apply  dues,  paid  on  stock,  on  mortgage  to  insolvent  loan  association;  People's 
Bldg.  &  L.  Asso.  V.  McPhillamy,  59  L.  R.  A.  743,  which  holds  that  when  insolvent 
loan  association  goes  into  voluntary  liquidation  prematurely,  borrowing  member 
cannot  be  credited  with  full  amount  of  dues  paid  on  stock. 

Distinguished  in  Pioneer  Sav.  &  Loan  Co.  v.  Nonnemacher,  127  Ala.  548,  30  So. 
79,  holding  borrower  entitled  to  have  withdrawal  value  of  stock,  retransferred  to 
loan  association  as  collateral  security,  indorsed  on  mortgage  debt  at  time  of  for- 
feiture. 

Criticized  in  Randall  v.  National  Bldg.  Loan  &  Protective  Union,  43  Neb.  878, 
29  L.  R,  A.  137,  62  N.  VV.  252,  refusing  to  enforce  agreement  as  to  forfeiture  of 
stock  in  loan  association,  pledged  as  collateral  security,  without  allowing  credit 
on  loan. 

Relation    bet^veen    loan    asaoelation    and    sobaGrlber. 

Cited  in  Pioneer  Say.  &  L.  Co.  vl  Nonnemacher,  127  Ala.  545,  30  So.  79,  holding 
that  one  subscribing  to  stock  of  loan  association,  and  retransf erring  it  as  col- 
lateral security  for  loan,  occupies  relation  of  shareholder  and  borrower. 

Amount  recoverable  on  loan  association  mortflraare. 

Cited  in  footnote  to  Roberts  v.  American  Bldg.  &  L.  Asso.  33  L.  R.  A.  744,  which 
holds  amount  recoverable  on  loan  association  mortgage  is  amount  of  interest,  dues, 
and  fines,  and  present  value  of  anticipated  payment. 

Liability  of  member  of  loan  asaodatlon   for  assessments. 

Cited  in  note  (29  L.  R.  A.  177)  on  liability  of  advanced  member  of  building 
and  loan  association  to  assessment  for  losses. 

Usnry  as  to  bnlldlnir  and  loan  association   contracts. 

Cited  in  Johnson  v.  National  Bldg.  &  L.  Asso.  125  Ala.  481,  82  Am.  St.  Rep. 
257,  28  So.  2,  holding  building  and  loan  association  contracts  not  within  statute 
applicable  to  usury;  Sheldon  v.  Birmiingham  Bldg.  &  L.  Asso.  121  Ala.  283,  25 
So.  820;  Interstate  Bldg.  &  L.  Asso.  v.  Brown,  128  Ala.  469,  29  So.  656;  Farmers 
Sav.  &  Bldg.  &  L.  Asso.  v.  Kent,  131  Ala.  255,  30  So.  874,— holding  charge  of 
premium  and  interest  on  loan  is  not  usury;  Barrett  v.  Central  Bldg.  &  L.  Asso. 
130  Ala.  298,  30  So.  347,  holding  bill  alleging  intention  of  parties  to  make  loan 
usurious,  demurrable;  Southern  Bldg.  &  L.  Asso.  v.  Casa  Grande  Stable  Co.  128 
Ala.  629,  29  So.  654,  raising,  without  deciding,  question  of  usury  as  to  building 
and  loan  association  contracts. 

29  L.  R.  A.  127,  BUIST  v.  BRYAN,  44  S.  C.  121,  51  Am.  St.  Rep.  787,  21  S.  E.  537. 
Effect  of  dissolution  or  Insolvency  on  contracts  of  loan  associations. 

Approved  in  Sumter  Bldg.  &  L.  Asso.  v.  Winn,  45  S.  C.  386,  23  S.  E.  29,  hold- 
ing that  premature  dissolution  of  loan  association  forfeits  right  to  foreclose  mort- 
gage against  defaulting  borrower;  Clarke  v.  Olson,  9  N.  D.  373,  83  N.  W.  519, 
and  Meares  v.  Finlayson,  63  S.  C.  540,  41  S.  E.  779,  holding  that  appointment 
of  receiver  terminates  borrower's  contract  and  entitles  him  to  credit  payments 
on  loan. 

Cited  in  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  311,  and  Interstate 
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Bldg.  &  L.  Asso.  V.  Edgefteld  Hotel  Co.  120  Fed.  427,  holding  stockholder  char^ 
able  with  loan  and  interest  and  entitled  to  credit  for  premiums  when  associaiion 
insolvent;  Armstrong  v.  United  States  Bldg.  &  L.  Asso.  16  App.  D.  C.  18,  holding 
borrowing  member  entitled  to  release  upon  dissolution  of  association  by  payment 
of  present  value  of  aggregate  instalments  unpaid;  Leahy  v.  National  Bldg.  &  L 
Asso.  100  Wis.  568,  69  Am.  St.  Rep.  945,  76  N.  W.  625,  and  Curtis  v.  GraniW 
State  Provident  Asso.  69  Conn.  11,  61  Am.  St.  Rep.  17,  36  Atl.  1023,  holding  that 
mortgage  debts  become  due  upon  dissolution  of  loan  association;  Manonta  v. 
Fidelity  Trust  &  Loan  Co.  101  Fed.  12,  holding  borrowing  stockholder  required  to 
contribute  pro  rata  share  to  association's  losses. 
Application  of  payments  on  loan  awodatlon  contract*. 

Cited  in  People's  Bldg.  &  L.  Asso.  v.  McPhilamy,  81  Miss.  79,  59  L.  R.  A.  744. 
96  Am.  St.  Rep.  693,  32  So.  1001,  holding  that  borrowing  member  cannot  be 
credited  with  full  amount  of  dues  paid  on  stock  when  insolvent  loan  association 
goes  into  voluntary  liquidation  prematurely;  Carpenter  v.  Lewis,  65  S.  C.  4(b. 
43  S.  E.  881,  denying  right  of  receiver  of  loan  association  to  collect  costs  or 
interest  on  usurious  contract,  but  all  dues  and  interest  paid  by  borrower  mn^ 
be  credited  on  loan;  Pollock  v.  Carolina  Interstate  Bldg.  &  L.  Asso.  51  S.  C. 
424,  64  Am.  St.  Rep.  683,  29  S.  E.  77,  holding  that  all  money  paid  on  stock  m 
loan  association  must  be  credited  on  debt;  Hale  v.  Thomas,  20  Utah,  432,  59  Pac. 
241;  Hale  v.  Stenger,  22  Wash.  520,  61  Pac.  156;  Hale  v.  Barker,  129  Cal.  4io. 
62  Pac.  168,— applying  on  mortgage,  given  to  secure  loan,  monthly  payment 
made  on  stock,  when  association  insolvent;  Hale  v.  Cairns,  8  N.  D.  150,44L.R.A. 
262,  73  Am.  St.  Rep.  746,  77  N.  W.  1010,  denying  right  of  defaulting  borrower  ^ 
apply  on  mortgage  debt,  premiums  paid  on  stock  assigned  as  security. 

Cited  in  footnote  to  Post  v.  Mechanics*  Bldg.  &  L.  Asso.  34  L.  R.  A.  201,  M 
denies  right  to  credit  on  usurious  loans,  payment  of  dues  on  loan  association  stock. 

Disapproved   in  Price  v.  Kendall,   14  Tex.  Civ.  App.  31,  36  S.   W.  SlO   an^ 
Curtis  V.  Granite  State  Provident  Asso.  69  Conn.   14,  61   Am.  St.  Rep    h,  3o 
Atl.  1023,  holding  that  dues  paid  by  borrowing  member  on  stock  should  not  be 
credited  on  debt. 
Uanry  aa  affecting  contract*  of  loan  aModatlon. 

Cited  in  Turner  v.  Interstate  Bldg.  &  L.  Asso.  47  S.  C.  404,  25  S.  E.  278.  hold- 
iuK  stipulation  that  amount  received  by  association  shall  not  exceed  loan  and  in 
terest  not  usurious;  Carpenter  v.  Lewis,  60  S.  C.  40,  38  S.  E.  244,  applmg 
remedy  in  force  in  forum  for  collection  of  usurious  interest  by  nonresident  on 
contract  executed  in  another  state;  Guarantee  Sav.  Ix)an  &  Invest.  Co.  v.  Alex- 
ander 96  Fed.  872,  holding  that  usury  laws  of  District  of  Columbia  govern  loan 
association  contract  made  there,  affecting  property  in  South  Carolina. 
EzceMlTC  collection  by  loan  a««ocIatIon. 

Cited  in  Pollock  v.  Carolina  Interstate  Bldg.  &  L.  Asso.  48  S.  C.  78,  59  Am.  .t, 
Ren  695  25  S.  E.  977,  holding  excessive  collection  shown  by  complaint  m  action 
against  loan  association,  stating  that  after  certain  payments  had  been  rn.de  on 
bond,  the  property  was  burned  and  insurance  money  deposited  in  bank,  from 
which  association  drew  more  than  sufficient  to  pay  balance  due  on  bond. 
Relation  between  loan  amioclatlon  and  borrower. 

Cited  in  Meares  v.  Finlayson,  55  S.  C.  117,  32  S.  E.  986,  holding  that  assign- 
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ment  of  stock  to  association  as  security  for  loan  established  relation  of  lender 
and  borrower. 

Borro^rer's  liability  for  payments. 

Distinguished  in  Buist  v.  Fitzsimmons,  44  S.  C.  141,  21  S.  E.  610,  holding 
borrower  from  loan  association  who  gave  bond  requiring  monthly  payments  until 
assets  should  pay  $200  per  share  not  relieved  from  liability  because  required  sum 
has  been  paid,  but  wasted  by  directors,  and  because  of  action  to  appoint  receiver. 

'Uriieii  rehearinff  ^rlll  be  denied. 

Followed  in  Buist  v.  Salvo,  44  S.  C.  145,  21  S.  E.  615,  dismissing  petition  for 
rehearing  when  no  material  fact  overlooked. 


29   L.  R.  A.   133,   RANDALL  v.   NATIONAL   BLDG.   LOAN   &  PROTECTIVE 
UNION,  42  Neb.  809,  60  N.  W.  1019. 
Rehearing  denied  in  43  Neb.  877,  62  N.  W.  252. 

Application  of  paymenta  on  loan  aanociation  contracts. 

Followed,  without  discussion,  in  Stearns  v.  National  Bldg.  liOan  &  Protective 
Union,  42  Neb.  817,  60  N.  W.  1022. 

Cited  in  People's  Bldg.  Loan  &  Sav.  Asso.  v.  Gilmore,  1  Herdman  (Neb.)  183, 
90  N.  W.  108,  upholding  right  of  defaulting  borrower  from  loan  association  to 
have  credit  for  present  value  of  his  t-tock  applied  on  mortgage  debt;  Coltrane  v. 
Baltimore  Bldg.  &  L.  Asso.  110  Fed.  311,  holding  stockholder  chargeable  with  loan 
and  interest  and  credited  with  paymenta  and  interest  when  association  insolvent; 
Sawtelle  v.  North  American  Sav.  L.  &  Bldg.  Co.  14  Utah,  440,  48  Pac.  211,  decree- 
ing that  sum  paid  as  dues  on  stock  in  loan  association  must  be  applied  in  reduc- 
tion of  loan;  Western  Sav.  Co.  v.  Houston,  38  Or.  381,  05  Pac.  611 ;  People's  Bldg. 
L..  &  Sav.  Asso.  v.  Fowble,  17  Utah,  129,  53  Pac.  999;  Hale  v.  Stenger,  22  Wash. 
520,  61  Pac.  156, —  holding  that  all  sums  paid  to  association  must  be  credited  on 
mortgage  debt;  Armstrong  v.  I'nited  States  Bldg.  &  L.  Asso.  15  App.  D.  C.  18, 
holding  borrowing  member  entitle<l  to  relea.se  upon  dissolution  of  association  by 
payment  of  present  money  value  of  aggregate  instalments  unpaid;  Buist  v. 
Bryan,  44  S.  C.  129,  29  L.  R.  A.  133.  51  Am.  St.  Rep.  787,  21  S.  E.  597,  holding 
that  monthly  payments  on  stock  should  be  credited  on  mortgage  when  associa- 
tion is  in  hands  of  receiver. 

Cited  in  footnote  to  Post  v.  Mechanics'  Bldg.  &  L.  Asso.  34  L.  R.  A.  201,  which 
denies  right  to  credit,  on  usurious  loans,  payment  of  dues  on  loan  association 
stock. 

Distinguished  in  Hale  v.  Cairns,  8  N.  D.  150,  44  L.  R.  A.  262,  73  Am.  St.  Rep. 
746,  77  N.  W.  1010,  denying  right  of  defaulting  borrower  to  apply  on  debt,  pre- 
miums paid  on  stock  assigned  as  security:  Anselme  v.  American  Sav.  &,  L.  Asso. 
63  Neb.  529,  88  N.  W.  665,  denying  borrower's  right  to  credit  upon  loan  for 
money  paid  as  dues  when  association  insolvent. 

Uanry   in   loan  asiiociation   contract.  -f. 

Cited  in  National  Mut.  Bldg.  &  L.  Asso.  v.  Keeney,  57  Neb.  98,  77  N.  W.  442, 
denying  right  of  loan  association  to  recover  interest  on  principal,  where  contract 
provided  for  payments  in  such  manner  as  to  allow  association  to  collect  more 
than  legal  rate. 
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Relation    betTreen    loan    aiisoctatlon   and    member. 

Cited  in  Livingston  Loan  &  Bldg.  Asso.  v.  Drummond,  49  Neb.  206,  68  N.  W. 
375,  holding  that  advancement  of  funds  upon  assignment  of  stock  to  loan  asso- 
ciation as  security  establishes  relation  of  lender  and  borrower. 
Surrender  of  stock  aa  affectlnar  liability   for  dnea. 

Cited  in  Kear  v.  Eastern  Bldg.  «fe  L.  Asso.  2  Herdman  (Neb.)  899,  90  N.  W. 
643,  holding  borrower  who  assigned  his  stock  to  loan  association  as  collateral 
security  for  advancement  not  liable  for  payment  of  dues  on  such  stock,  since  he 
has  no  interest  in  its  accumulations. 


29  L.  R.  A.  137,  UNION  P.  R,  CO.  v.  ERICKSON,  41  Neb.  1,  59  N.  W.  347. 
Liability  for  injury   by   thluffa  thro^rn   from   train. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Berry,  152  Ind.  619,  46  L.  R.  A.  57, 
53  N.  E.  415,  denying  that  injurj'  to  trackwalker  from  collision  with  iron  pin 
thrown  from  passing  engine  proves  negligence  on  part  of  railroad  company. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Martin,  55  L.  R.  A.  361,  whidi 
denies  duty  of  railroad  company  to  use  care  to  prevent  piece  of  broken  brake 
shoe  flying  from  car  and  injuring  one  using  track  for  his  own  affairs. 
Duty  of  railroad   company   to  fftve   aiarnala. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Metcalf,  44  Neb.  860,  28  L.  R,  A.  827.  63 
N.  W.  51,  holding  one  transferring  coal  from  car  to  wagon  to  be  within  protec- 
tion of  statute  requiring  sounding  of  signal  by  approaching  train. 

IVho  are  fello'w  aerTanta. 

Followed  in  Omaha  &  R,  Valley  R.  Co.  v.  Krayenbuhl,  48  Neb.  555,  67  N.  W. 
447,  holding  foreman  of  section  crew  and  engineer  in  charge  of  train  not  con- 
nected with  former's  work  not  fellow  servants. 

Cited  in  Union  P.  R.  Co.  v.  Doyle,  50  Neb.  557,  70  N.  W.  43,  holding  section 
man  working  under  boss  not  fellow  servant  of  foreman  of  gravel  train;  Chicaffo. 
B.  &  Q.  R.  Co.  V.  Kellogg,  54  Neb.  131,  74  N.  VV.  454,  holding  station  agfut 
charged  with  duty  of  setting  brakes  on  cars  sidetracked  not  fellow  8er\*ant  of 
car  inspector;  Missouri  P.  R.  Co.  v.  Lyons,  54  Neb.  641,  75  N.  W.  13,  holding 
members  of  two  switching  crews,  engaged  in  same  yard  and  under  same  yard 
master,  fellow  servants;  St.  Louis  &  S.  F.  R.  Co.  v.  Furry,  52  C.  C.  A.  523.  114 
Fed.  903,  holding  fireman  injured  through  failure  of  operator  to  deliver  orders 
not  fellow  servant  of  latter. 

Cited  in  note  (50  L.  R.  A.  446,  447,  458)  on  what  servants  are  deemed  to  be  in 
same  common  employment  apart  from  statutes,  where  no  question  as  to  vice 
principalship  arises. 
Vice  principalMhip  as  determined  by  act  canHins  injnry. 

Cited  in  note  (54  L.  R.  A.  47)  on  vice  principalship  as  determined  with  refer- 
ence to  character  of  act  which  caused  injury. 
Contributory   negrliarence  an   aueation   for  Jury. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A. 
146,  which  holds  contributory  negligence  of  employee  in  using  defective  ladder  to 
adjust  belt,  after  complaining  to  manager  and  being  told  that  it  was  all  right, 
question  for  jury. 


133-145.]  L.  R.  A.  CASES  AS  AUTHORITIES.  1121 

29  Lr.  FL  A.  143,  JONES  v.  ASPEN  HARDWARE  CO.  21  Colo.  263,  62  Am.  St. 

Rep.  220,  40  Pac.  457. 
Crention,  powera,  and  llabllitien  of  de  facto  and  de  Jure  corporations. 

Cited  in  Miller  v.  Williams,  27  Colo.  38.  59  Pac.  740,  holding  that  foreign 
corporation  may  take  under  trust  deed  executed  before,  and  delivered  after,  filing 
certificate;  Maryland  Tube  A  Iron  Works  v.  West  End  Improv.  Co.  87  Md.  217,  39 
L.  R.  A.  814,  30  Atl.  620,  holding  failure  to  pay  bonus  tax,  good  defense  to  action 
by  corporation  for  specific  performance  of  contract;  Card  v,  Moore,  68  App.  Div. 
335,  74  N.  Y.  Suf^p.  18,  holding  filing  of  certificate  in  office  of  town  clerk  only  in- 
sufficient to  complete  organization;  Gilkey  v.  Hdw,  105  Wis.  46,  49  L.  R.  A.  485, 
SIN.  W.  120,  holding  that  defective  organization  of  town  under  valid  law  creates 
de  facto  town;  Gastonia  Cotton  Mfg.  Co.  v.  Wells  Co.  128  Fed.  375,  63  C.  C.  A. 
117,  holding  corporation  not  created  with  power  to  bring  action  in  Federal  court, 
where  no  capital  stock  was  paid  in  or  certificates  issued. 

Cited  in  footnote  to  Slocum  v.  Head,  50  L.  R.  A.  324,  which  holds  persons  at- 
tempting to  incorporate  by  filing  original  articles,  instead  of  copies,  entitled  to  all 
rights  of  corporation  as  to  persons  dealing  with  them  as  such. 

Title  of  act. 

Cited  in  Cardillo  v.  People,  26  Colo.  361,  58  Pac.  678,  holding  provision  im- 
posing penalty  for  opening  bars  on  Sunday  germane  to  title  of  act  "To  Regulate 
Saloons,  and  Imposing  Penalties  for  Violations." 

29  L.  R,  A.  145,  CARPENTER'S  APPEAL,  170  Pa.  203,  50  Am.  St.  Rep.  765, 

32  Atl.  637. 
Rlgrltt   to  take   or  admlnliitcr   property   as   affected   by   mnrder. 

Cited  in  Re  Fleming,  16  Misc.  444,  38  N.  Y.  Supp.  611.  holding  that  indictment 
of  remainderman  for  murder  of  life  tenant  prevents  distribution  until  charge 
disposed  of;  Schmidt  v.  Northern  Life  Asso.  112  Iowa,  45,  51  L.  R.  A.  144,  84 
Am.  St.  Rep.  323,  83  N.  W.  800,  holding  that  murder  of  assured  by  beneficiary  for- 
feits rights  under  certificate;  Lanier  v.  Box  (Tenn.)  64  L.  R.  A.  463,  footnote 
p.  458,  79  S.  W.  1042,  which  sustains  right  of  wife's  distributees  to  proceeds  of 
policy  on  husband's  life,  payable  to  wife  if  she  survived  husband,  although  latter 
murdered  her  and  afterwards  took  his  own  life. 

Cited  in.  footnotes  to  Holdom  v.  Ancient  Order,  U.  W.  31  L.  R.  A.  67,  which 
holds  policy  not  forfeited  by  killing  of  insured  by  insane  beneficiary;  New  York 
L.  Ins.  Co.  V.  Davis,  44  L.  R.  A.  305,  which  holds  only  assignee's  interest  in 
policy  forfeited  by  his  murder  of  insured. 
^—  By  pendency  of  divorce   proceedlnflm. 

Cited  in  Topham's  Estate,  28  Pa.  Co.  Ct.  376,  holding  wife's  right  to  administer 
husband's  estate  not  forfeited  by  pendency  of  divorce  proceedings  at  time  of  his 
death. 
—  By   detention   nnder  commitment   proceedlnHTM* 

Cited  in  Reilly's  Estate,  28  Pa.  Co.  Ct.  544,  holding  widow  not  deprived  of  her 
exemptions  at  husband's  death,  because  absent  against  her  will  under  commit- 
ment proceedings  instituted  by  husband. 
Statute*  and  public  policy. 

Cited  in  Com.  ex  rel.  Luden  v.  Kutz,  6  Pa.  Dist.  R.  574,  holding  statute  requir- 
L.  R.  A.  Au.— Vol.  III.— 71. 
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ing  auctioneer  to  procure  license  not  contrary  to  public  policy;  Reinhold  v.  Rein- 
lioKl,  7  Pa.  Dist.  R,  566,  denying  wife's  right,  under  statute,  to  sue  husband  for 
her  separate  proj)erty  during  continuance  of  family  relation;  Northern  C.  K.  Co. 
V.  Walworth,  193  Pa.  215,  44  Atl.  253,  upholding  contract  of  purchase,  under 
statute,  of  stock  of  one  railroad  company  by  another,  when  roads  not  compet- 
ing lines. 

29  L.  R.  A.  150,  PRICE  v.  PRICE,  91  Iowa,  693,  51  Am.  St.  Rep.  360,  60  X.  W. 

202. 
Offer  to  provide  home  a«  defeniie  to  unit  for  alienation  of  affeetloma. 

Cited  in  Bailey  v.  Bailey,  94  Iowa,  604,  63  N.  W.  341,  holding  father's  offer  to 
provide  home  for  son  and  wife  admissible  in  wife's  suit  against  him  for  alienatioo 
of  husband's  affections. 

"Wife's  rlffht  of  action  for  alienation  of  hasband'*  affections. 

Cited  in  footnote  to  Betser  v.  Betser,  52  L.  R.  A.  630,  which  sustains  wife's 
right  of  action  for  alienation  of  husband's  affections. 

«—  By  another  ^voman. 

Cited  in  Wolf  v.  Frank,  92  Md.  143,  52  L.  R.  A.  105,  footnote  p.  102,  48  Atl. 
132,  and  Humphrey  v.  Pope,  122  Cal.  258,  54  Pac.  847,  affirming  wife's  right  to 
sue  in  her  own  name  for  alienation  of  husband's  affections  by  another  woman. 

Cited  in  footnotes  to  Houghton  v.  Rice,  47  L.  R.  A.  310,  which  denies  right  of 
action  against  other  woman  for  alienating  husband's  affections,  when  unaccom- 
panied by  adultery;  Dietzman  v.  Mullin,  50  L.  R.  A.  808,  which  sustains  wife's 
right  of  action  for  alienating  husband's  affections. 

Distinguished  in  Kroessin  v.  Keller,  60  Minn.  375,  27  L.  R.  A.  686,  51  Am.  St, 
Rep.  533,  62  N.  W.  438,  denying  wife's  right  to  maintain  action  against  another 
woman  in  nature  of  criminal  conversation. 

—  By  parent** 

Cited  in  Gemerd  v.  Gernerd,  185  Pa.  236,  40  L.  R.  A.  550,  42  W.  N.  C.  51,  64 
Am.  St.  Rep.  646,  39  Atl.  884,  and  Lockwood  v.  Lockwood,  67  IMinn.  484.  70  N.  W. 
784,  sustaining  wife's  right  to  recover  for  alienation  of  husband's  affections  by  his 
parents;  Lonstorf  v.  Lonstorf,  118  Wis.  167,  95  N.  VV.  961  (dissenting  opinions 
majority  denying  wife's  right  to  maintain  action  against  mother-in-law  for  aliena- 
tion of  husband's  affections,  under  statute  giving  her  right  of  action  for  "injury 
to  her  person  or  character." 

Cited  in  footnotes  to  Hodgkinson  v.  Hodgkinson,  27  L.  R.  A.  120,  which  sus- 
tains action  by  wife  against  husband's  parents  inducing  abandonment,  for  dam- 
ages from  his  desertion;  Tucker  v.  Tucker,  32  L.  R.  A.  623,  which  holds  parent 
not  liable  for  advising  son  to  separate  from  wife;  Brown  v.  Brown,  38  L.  R.  A. 
242,  which  sustains  right  of  action  in  own  name  by  abandoned  wife  against  hus- 
band's father  who  caused  abandonment. 


29  L.  R.  A.  153,  SHERWOOD  v.  POWELL,  61  Minn.  479,  62  Am.  St.  Rep.  614, 

63  N.  W.  1103. 
Defamatory    Trorda    In    learal    proceedlnam    or    In    record. 

Cited  in  Union  Mut.  L.  Ins.  Co.  v.  Thomas,  28  C.  C.  A.  97,  48  U.  S,  App.  675, 
83  Fed.  804,  holding  answer  of  insurance  company  averring  that  plaintiff  alleged 
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insured's  death  to  defraud  company,  libelous;  McGehee  v.  Insurance  Co.  of  N.  A. 
50  C.  C.  A.  551,  112  Fed.  854,  holding  allegation  in  answer  of  insurance  company 
imputing  charge  of  arson,  privileged. 

Cited  in  footnotes  to  Shinglemeyer  v.  Wright,  50  L.  R.  A.  129,  which  holds 
information  given  to  detectives  as  to  larceny,  with  reason  for  suspecting  certain 
person  as  thief,  privileged;  Jones  v.  Brownlee,  53  L.  R.  A.  445,  which  holds- 
naming  person  with  whom  adultery  committed,  in  cross-bill  for  divorce,  absolutely 
privileged;  Grant  v.  Hayne,  54  L.  R.  A.  930,  which  holds  libelous  words  in  plead- 
ing not  privileged  when  foreign  to  issues;  Kubricht  v.  State,  68  L.  R.  A.  959,. 
which  holds  clergyman  entering  on  baptismal  record,  as  reputed  father  of  bastard 
child,  name  of  person  known  to  have  been  acquitted,  guilty  of  libel;  Cooley  v> 
Galyon,  60  L.  R.  A.  139,  which  holds  words  maliciously  spoken  by  witness  in 
judicial  proceeding  of  stranger,  absolutely  privileged,  if  pertinent  and  responsive; 
Crockett  v.  McLanahan,  61  L.  R.  A.  914,  which  holds  defamatory  matter  as  to 
stranger  in  pleading,  absolutely  privileged,  if  pertinent  and  relative  to  issu^. 

29  L.  R.  A.. 154,  STATE  v.  BARR,  II  Wash.  481,  48  Am.  St.  Rep.  890,  39  Pac« 

1060. 
Lfialiilltr  for  nefrliflrently  Injarlnfr   trespasaer. 

Cited  in  Grant  v.  Hass,  31  Tex.  Civ.  App.  691,  75  S.  W.  342,  sustaining  inno- 
cent trespasser's  right  to  recover  for  injuries  inflicted  by  spring  gun  set  to  protect 
melon  patch. 

Cited  in  footnote  to  Magar  v.  Hammond,  59  L.  R,  A.  315,  whidi  denies  right 
of  one  fishing  unlawfully,  to  recover  for  wound  unintentionally  inflicted  by  gun 
negligently  fired  by  watchman. 
Variance  bet^reen  pleading  and  proof* 

Cited  in  State  v.  Williams,  122  Iowa,  124,  97  N.  W.  992,  holding  there  was  no 
variance  between  allegations  (which  were  not  stated)  and  proof  in  murder  case. 
liVeiBht   ffiven   evidence   of   ffood   cltaracter. 

Cited  in  footnote  to  Daniels  v.  State,  54  L.  R.  A.  286,  which  requires  evidence 
of  good  character  to  be  weighed  by  jury  according  to  weight  of  testimony  by 
which  supported. 

29  L.  R.  A.  164,  COMMERCIAL  NAT.  BANK  v.  MATHERWELL  IRON  &  STEELr 

CO.  95  Tenn.  172,  31  S.  W.  1002. 
Extraterritorial  elfect  of  insolvency-  lawa. 

Cited  in  Toof  v.  Miller,  73  Miss.  771,  19  So.  577,  upholding  sale  in  one  state 
of  insolvent's  personal  property  in  other  state;  Zacher  v.  Fidelity  Trust  &  Safety 
Vault  Co.  45  C.  C.  A.  483,  106  Fed.  595,  denying  receiver's  right  to  recover  cor- 
porate property  in  another  state  as  against  attaching  cr<siitor. 

Cited  in  footnotes  to  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denies 
receiver's  power  to  consent  to  decree  in  other  state  for  payment  of  assessments 
by  stockholders  to  creditors;  Linville  v.  Hadden,  43  L.  R,  A.  222,  which  holds 
nonresident  creditor  of  foreign  corporation  in  hands  of  receiver  entitled  to  same 
protection  as  resident  creditors  against  receiver's  claim  to  property;  Ward  v. 
Connecticut  Pipe  Mfg.  Co.  42  L.  R.  A.  706,  which  requires  attachment  creditor 
to  account  for  fair  value  of  goods  at  time  of  attachment,  before  sharing  in 
benefit  of  receivership  in  other  state;  Segnitz  v.  Garden  City  Bkg.  &  T.  Co.  50 
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Ik  R  A.  327|  which  holds  money  on  deposit  in  bank  of  other  state  applieaUe  to 
notes  of  assignor  for  creditors  held  by  bank  after  their  maturity. 

29  L.  R.  A.  169,  BROWNELL  v.  OLD  COLOXY  R.  CO.  164  Mass.  29,  49  Am.  St. 

Rep.  442,  41  N.  E.  107. 
Reffiilatlon  of  elevated  railroad  and  ferry  coiiii»aBle«. 

Cited  in  People  ex  rel.  Linton  v.  Brooklyn  Heights  R.  Co.  69  App.  Diw  5.)S. 

75  N.  Y.  Supp.  202,  denying  mandamus  to  compel  elevated  railroad  company  to 
run  trains  in  designated  manner. 

Cited  in  footnote  to  Nixon  v.  Reid,  32  L.  R.  A.  315,  which  sustains  right  to 
grant  exclusive  ferry  license. 

Cited  in  note  (59  L.  R.  A.  546)  on  establishment,  regulation,  and  protection  of 
ferries. 

Action  for  penalty-  In  name  of  state. 

Cited  in  State  v.  Messner,  9  X.  D.  188,  82  N.  W.  757,  holding  action  for  penalty 
for  failure  to  destroy  noxious  weeds  not  maintainable  in  name  of  state. 

29  L.  R.  A.  173,  ELLSWORTH  v.  CHICAGO,  B.  &  Q.  R,  CO.  95  Iowa,  98,  63  X.  W. 

584. 
Ijlablllty  for  ejection  of  pasaenarer. 

Cited  in  footnote  to  Atkinson  v.  Southern  R.  Co.  56  L.  R.  A.  223,  which  holds 
carrier  liable  for  ejection  of  passenj^er  because  train  does  not  stop  at  his  station, 
as  ticket  seller  had  incorrectly  told  him  it  would. 

—  For  defective  ticket  or  traniifer. 

Cited  in  0*Rourke  v.  Citizens'  Street  R.  Co.  103  Tenn.  132,  46  L.  R.  A.  816. 

76  Am.  St.  Rep.  639,  52  S.  W.  872,  holding  company  liable  for  ejecting  passenger 
offering  transfer  incorrectly  punched  by  another  conductor;  Indianapolis  Street 
R.  Co.  V.  Wilson,  161  Ind.  159,  100  Am.  St.  Hep.  261,  66  N.  E.  950,  holding  com- 
pany liable  for  conductor's  ejecting  passenger  who  tendered  alleged  defective 
transfer,  explaining  that  he  had  asked  for  proper  one. 

Cited  in  footnotes  to  Xorthern  P.  R.  Co.  v.  Pauson,  30  L.  R,  A.  730,  which 
holds  carrier  liable  for  ejection  of  one  tendering  return  coupon  of  round-trip 
ticket,  improperly  stamped;  Southern  R,  Co.  v.  Wood,  55  L.  R.  A.  536,  which 
holds  carrier  liable  for  ejection  of  passenger  whose  round-trip  ticket  was  un- 
stamped from  inability  to  find  agent;  Illinois  C.  R.  Co.  v.  Harper,  64  L.  R,  A. 
283,  which  denies  right  to  eject  passenger  presenting  ticket  not  specifying  route 
to  place  of  destination,  because  of  regulations  requiring  her  to  take  another  route. 

Distinguished  in  Trezona  v.  Chicago  0.  W.  R.  Co.  107  Iowa,  25,  43  L.  R.  A. 
138,  77  X.  W.  486,  denying  right  to  passage  on  limited  ticket  used  year  after  dai* 
of  sale;  Hanlon  v.  Illinois  C.  R.  Co.  109  Iowa,  141,  80  X.  W.  223,  and  Rolfs  v. 
Atchison,  T.  &  S.  F.  R.  Co.  66  Kan.  28?,  71  Pac.  526,  denying  that  company  i^ 
bound  by  representation  of  agent  on  day  following  sale  of  ticket,  that  ticket  \v<»uli! 
be  honored  after  expiration  of  first  day,  so  as  to  render  it  liable  for  ejection  of 
passenger. 

Dnty  to  i»ay  fare  ^rronfffnlly  demanded. 

Cited  in  note  (43  L.  R.  A.  706)  on  duty  of  passenger  to  pay  fare  wrongfully 
demanded,  in  order  to  avoid  expulsion  and  lessen  damages. 
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29   L,.  R  A.  177,  WOHLFORD  v.  CITIZENS'  BLDG.  L.  &  SAV.  ASSO.  140  Ind. 
662,  40  X.  E.  694. 

SostAinliiflr  denmrrer  to  one  iMragrniplt  of  ann^prer. 

Cited  in  Kniss  v.  Holbrook,  16  Ind.  App.  237,  44  N.  E.  563,  and  Germ&nia  F. 
Infl.  Co.  V.  Stewart,  13  Ind.  App.  637,  42  N.  E.  286,  holding  it  no  error  to  sustain 
demurrer  to  one  paragraph  of  answer  when  defense  provable  under  another. 

Application  of  payments^  ■ecnrltlesy  and  stock  dues  on  loan  aaiioclatlon 
contracts. 

Followed,  without  discussion,  in  Willis  v.  Citizens'  Bldg.  L.  &  Sav.  Asso.  140 
Tnd.  699,  40  N.  E.  698;  Wagner  v.  Citizens'  Bldg.  L.  &  Sav.  Asso.  140  Ind.  700, 
40  N.  E.  698 ;  Kenower  v.  Citizens'  Bldg.  L.  &  Sav.  Asso.  141  Ind.  704,  40  N.  E. 
698;  Lee  v.  Citizens'  Bldg.  L.  &  Sav.  Asso.  141  Ind.  705,  40  N.  E.  749. 

Cited  in  Huter  v.  Union  Trust  Co.  153  Ind.  212,  54  N.  E.  755,  holding  borrow- 
ing member  not  entitled  to  credit  dues  on  loan,  but  to  share  in  residuiun ;  People's 
Bldg.  &  L.  Asso.  V.  McPhilamy,  81  Miss.  88,  59  L.  R.  A.  748,  95  Am.  St.  Rep. 
693,  32  So.  1001,  holding  borrowing  member  of  insolvent  association  entitled  to 
credit  on  loan,  balance  of  stock  payments  after  payment  of  losses;  Young  v.  Im- 
provement L.  &  Bldg.  Asso.  48  W.  Va.  524,  38  S.  E.  670,  holding  borrowing  mem- 
ber not  entitled  to  distributive  share  of  dues  paid  on  stock  before  winding  up  of 
association;  Phelps  v.  American  Sav.  &  L.  Asso.  121  Mich.  355,  80  N.  W.  120, 
holding  sums  paid  on  unmatured  sto<'k  not  applicable  to  mortgage  debt  upon  in- 
solvency of  association;  Hale  v.  Cairns,  8  N.  D.  151,  44  L.  R.  A.  263,  73  Am.  St. 
Rep.  746,  77  N.  W.  1010,  holding  borrowing  member  of  insolvent  loan  association 
not  entitled  to  credit  dues  paid  on  stock  in  reduction  of  loan;  Hale  v.  Phillips, 
68  Ark.  390,  59  S.  W.  36,  holding  present  value  of  stock  not  offset  in  foreclosure 
action  by  association;  Curomings  v.  Citizens'  Bldg.  L.  &  Sav.  Asso.  142  Ind.  603, 
42  N.  E.  213,  raising,  without  deciding,  question  as  to  right  to  recover  principal 
and  interest  upon  proper  complaint;  Hale  v.  Gullick,  13  S.  D.  647,  84  N.  W.  196 
(dissenting  opinion),  majority  holding  borrowing  member  chargeable  with  loan 
and  credited  with  all  payments  upon  dissolution  of  association. 

Cited  in  note  (29  L.  R.  A.  120)  on  right  to  apply  payments  made  on  stock  in 
building  and  loan  association  on  mortgage  given  for  loan  by  same  member. 

Distinguished  in  International  Bldg.  &  L.  Asso.  v.  Bratton,  24  Ind.  App.  661, 
56  N.  E.  105,  holding  that  payment  of  stipulated  number  of  instalments  extin- 
guishes debt,  although  sum  less  than  loan. 

Relation  between  anaodatlon  and  member. 

Cited  in  Security , Sav.  &  L.  Asso.  v.  Elbert,  153  Ind.  202,  64  N.  E.  75.3,  holding 
that  contracts  between  building  and  loan  associations  and  members  create  relation 
of  lender  and  borrower. 

RlffhtM  of  -wlthdrawlnar  member. 

Cited  in  Hawley  v.  North  Side  Bldg.  &  L.  Asso.  11  Colo.  App.  99,  52  Pac.  408, 
holding  that  rights  of  withdrawing  member  of  association  date  as  of  time  of  ac- 
ceptance of  resignation. 

Member'B  liability  for  Hhortases. 

Cited  in  footnote  to  Eversmann  v.  Schmitt,  29  L,  R.  A.  184,  which  holds  assrss- 
nients  for  shortages  in  assets  after  receiver  appointed,  covered  by  mortgage  to 
loan  association. 
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29  L.  R.  A.  184,  EVERSMANN  v.  SCHMITT,  53  Ohio  St.  174,  53  Am.  St,  Rep. 

632,  41  N.  E.  139. 
liiablllty-  of  memberfl  of  loan  Asaoclation  for  lonae*. 

Cited  in  Richter  v.  Main  Street  Bldg.  &  Loan  Co.  4  Ohio  N.  P.  99,  dire«iii» 
assessment  by  receiver  upon  mortgage  members  to  cover  losses  of  association : 
Hale  V.  Phillips,  68  Ark.  388,  59  S.  W.  35,  holding  members  bound  in  proportHn 
to  amount  of  stock  for  payment  of  losses  of  association;  Leahy  v.  National  Bids:. 
&  L.  Asso.  100  Wis.  509,  09  Am.  St.  Rep.  945,  76  N.  W.  625,  denying  that  a.Hsi-,Ti 
ment  of  stock  to  association  severs  membership  and  relieves  from  liability  to 
bear  share  of  losses. 
Credit  for  payments  by  borro^rinff  member  of  l<»an  asaociatlon* 

Citeji  in  Home  Bldg.  Asso.  Co.  v.  Tenney,  7  Ohio  N.  P.  131,  holding  borrowing 
member  entitled  to  release  when  payments  credited  equal  par  value  of  stock; 
Wilcoxen  v.  Smith,  107  Iowa,  562,  70  Am.  St.  Rep.  220,  78  N.  VV.  217,  holding: 
members  of  insolvent  association  entitled  to  credit  for  actual  value  of  shares: 
Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  311,  holding  stockholders  charge- 
able with  loan  and  interest  and  entitled  to  credit  for  premiums  when  association 
insolvent;  People's  Bldg.  &  L.  Asso.  v.  McPhilamy,  81  Miss.  88,  59  L.  R.  A.  743, 
95  Am.  St.  Rep.  693,  32  So.  1001,  holding  borrowing  member  of  insolvent  asso- 
ciation entitled  to  credit  on  loan,  balance  of  stock  payments  after  payment  of 
losses;  Phelps  v.  American  Sav.  &  L.  Asso.  121  Mich.  355,  80  N.  VV.  120,  hold- 
ing sums  paid  on  unmatured  stock  not  applicable  to  mortgage  debt  upon  in- 
solvency of  association;  Young  v.  Improvement  Loan  k  Bldg.  Asso.  48  \V.  Va. 
524,  38  S.  E.  670,  holding  borrowing  member  not  entitled  to  credit  for  distributive 
share  of  stock  payments  before  winding  up  of  association ;  Hale  v.  Cairns,  8  X.  D. 
151,  44  L.  R.  A.  263,  73  Am.  St.  Rep.  746,  77  N.  W.  1010,  holding  borrowing 
member  of  insolvent  loan  association  not  entitled  to  credit  stock  payments  in 
reduction  of  loan;  Hale  v.  Gullick,  13  S.  D.  647,  84  N.  W.  196  (dissenting  opin- 
ion ) ,  majority  holding  borrowing  member  chargeable  with  loan  and  credited  with 
all  payments  upon  insolvency  of  association. 

Distinguished  in  Hale  v.  Barker,  129  Cal.  425,  62  Pac.  168,  holding  that  stock 
payments  should  be  credited  upon  mortgage  debt  upon  insolvency  of  association. 
JLiablllty  to  contlnne  payments  till  matnrlty-  of  stock. 

Cited  in  Columbia  Bldg.  &  L.  Asso.  v.  Junquist,  111   Fed.  647,  holding  that 
borrowing  member  must  continue  payments  till  maturity  of  stodc,  although  con- 
tract limits  number  of  payments. 
Validity-  of  oontratet  for  maturity  of  stock  at  dellnlte  time. 

Cited  in  Columbia  Bldg.  &  L.  Asso.  v.  Lyttle,  16  Colo.  App.  428,  66  Pac  247, 
denying  association's  power  to  contract  with  member  for  maturity  of  stock  at 
definite  time. 
Rlffbts  of  ^vrttbdra^rlnir  members. 

Cited  in  Cook  v.  Emmet  Perp<.»tual  &  Mut.  Bldg.  Asso.  90  Md.  289,  44  Atl.  1022, 
holding  withdrawing  members  not  entitled  to  share  with  general  creditors  in 
distribution  of  assets  of  insolvent  association;  Hawley  v.  North  Side  Bldg.  &  L. 
AflBO.  11  Colo.  App.  99, '52  Pac.  408,  holding  that  rights  of  withdrawing  member 
date  as  of  time  of  acceptance  of  resignation  from  association. 
'Wbo  are  stockholders   of   loan   association. 

Cited  in  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  284,  holding  ownen 
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of  full-paid  stock  in  loan  association,  stockholders,  not  creditors;  Ottawa  Mut 
Xx>an  &  Sav.  Asso.  v.  Merriman,  67  Kan.  785,  74  Pac.  256,  holding  one  investing 
xnoney  in  loan  association,  and  receiving  two  certificates,  one  of  deposit,  another 
that  he  is  a  member  owning  stock,  stockholder  and  not  mere  creditor. 

^Vmltdtty  of  mortaraare  of  property  lield  by  entirety  for  liii«l»and'«  due*. 

Cited  in  Harrison  Bldg.  &  Deposit  Co.  v.  Lackey,  149  Ind.  14,  48  N.  E.  254, 
holding  mortgage  by  husband  and  wife  as  tenants  by  entirety,  to  secure  payments 
of  husband's  dues  as  member  of  association,  void  as  to  wife. 

29  L.  R.  A.  188,  FIXDLAY  v.  PERTZ,  13  C.  C.  A.  559,  31  U.  S.  App.  340,  66 

Fed.  427. 
Validity  of  contracts  Involvlnar  conflict  of  Interests. 

Cited  in  Hayward  v.  Nordberg  Mfg.  Co.  29  C.  C.  A. 446,  54  U.S.  App.  639,  85  Fed. 

II,  holding  private  solicitation  of  members  of  council  in -procuring  contract  for 
pumping  engine,  against  public  policy;  Alger  v.  Keith,  44  C.  C.  A.  377,  105  Fed. 

III,  and  Alger  v.  Anderson,  78  Fed.  738,  holding  that  bribery  of  vendee's  agent 
by  real  estate  dealers  entitles  vendee  to  rescind  sale;  Continental  Trust  Co.  v. 
Toledo,  St.  L.  &  K.  C.  R.  Co.  86  Fed.  945,  holding  agreement  between  promoter 
and  president  of  company  to  divide  profits  of  former's  contract  to  reorganize, 
void;  Union  Cent.  L.  Ins.  Co.  v.  Berlin,  33  C.  C.  A.  276,  62  U.  S.  App.  223,  90 
Fed.  781,  holding  agent's  agreement  to  extend  premium  note  on  condition  that 
policy  holder  pay  personal  debt  to  agent,  illegal;  Smythe  v.  Evans,  209  111.  383, 
70  N.  E.  906,  Reversing  108  111.  App.  150,  holdin^^  contract  for  erection  of  gas 
plant,  effected  through  agent  of  both  parties,  void. 

Cited  in  footnotes  to  Berka  v.  Woodward,  45  L.  R.  A.  420,  which  denies  re- 
covery to  oflSoer  on  implied  contract  with  city  for  materials  furnished  it;  Sylvester 
y.  Webb,  52  L.  R.  A.  518,  which  sustains  contract  to  erect  school  building  by 
member  of  building  committee  and  selectmen  of  town. 

City's   liability   to   councilman    for    defect    In    street. 

Cited  in  footnote  to  Danville  v.  Robinson,  55  L.  R.  A.  162,  which  sustains  right 
of  member  of  city  council  to  recover  for  injuries  by  defect  in  street. 

Effect  of  ratlflcatlon  on  fraudulent  contract. 

Cited  in  Findlay  v.  Pertz,  20  C.  C.  A.  663,  43  U.  S.  App.  383,  74  Fed.  682,  hold- 
ing that  use  of  machines  by  city  after  discovery  of  fraud  of  agent  in  secretly 
acting  for  seller  renders  city  liable  for  purchase  price;  State  v.  Engle,  111  Iowa, 
250,  82  N.  W.  763,  holding  that  principal's  acceptance  of  sale  by  agent  of  land 
to  himself  for  grossly  inadequate  consideration,  prevents  prosecution  of  agent  for 
embezzlement  in  retaining  proceeds  of  resale. 

29  L.  R.  A.  195,  LAKE  SHORE  &  M.  S.  R.  CO.  v.  GRAND  RAPIDS,  102  Mich. 

374,  60  N.  W.  767. 
Liability  and  assessment  for  local  ImproTcments. 

Cited  in  footnote  to  Cincinnati,  L.  &.  N.  R.  Co.  v.  Cincinnati,  49  L.  R.  A.  566, 
which  denies  right  to  assess  entire  cost  of  land  taken  for  highway,  on  remaining 
land  of  same  owner. 

Cited  in  note  (35  L.  R.  A.  40)  on  liability  to  local  assessments  for  boiefits  of 
property  exempt  from  general  taxation. 
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^—  Of  railroad  company. 

Followed  in  Detroit,  Q.  H.  &  M.  R.  Co.  v.  Grand  Rapids,  106  Mich.  14,  28  L. 
R.  A.  794,  58  Am.  St.  Rep.  466,  63  N.  W.  1007,  holding  that  roadbed  of  railroad 
cannot  be  sold  to  pay  assessment  for  municipal  improvement. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Ellson,  113  Mich.  33,  71  N.  W.  324,  holding 
coal  stored  in  railroad  shed  subject  to  sale  under  tax  warrant;  Grand  Rapids 
V.  Lake  Shore  &  M.  S.  R,  Co.  130  Mich.  239,  97  Am.  St.  Rep.  473,  89  N.  W.  932, 
holding  void,  statute  requiring  railroad  companies  personally  to  pay  paving  tax 
previously  levied. 

Cited  in  footnotes  to  Storrie  v.  Houston  City  Street  R.Co.  44L.R.A.716, 
which  holds  street  railway  company  required  to  pave  between  rails  and  6  inches 
each  side;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ottumwa,  51  L.  R.  A.  763,  which  denies 
liability  of  railroad  rimning  alongside  of  street  for  street  paving  assessment. 

Railroad  company's  rlflTlit  to  exemption  front  tax. 

Cited  in  Manistee  &  G.  R.  Co.  v.  Auditor  General,  115  Mich.  294,  73  N.  W.  240, 
denying  right  of  railroad  company  to  exemption  from  tax,  where  railroad  was 
only  two  thirds  finished  at  passage  of  exemption  act. 

Corporate  taxation. 

Cited  in  note  (60  L.  R.  A.  76,  78)  on  corporate  taxation  in  United  States  as 
affected  by  contract  clause  in  Federal  Constitution. 

Riarlftt  to  sell  section  of  railroad  separate  from  francltiae. 

Cited  in  footnote  to  Connor  v.  Tennessee  C.  R.  Co.  54  L.  R.  A.  687,  whidi 
denies  power  to  sell  section  of  railroad  separate  from  franchise  to  enforce  con- 
tractor's lien. 


29  L.  R.  A.  200,  STATE  v.  BISHOP,  128  Mo.  373,  49  Am.  St.  Rep.  569,  31  S.  VV.  9. 
Protection  of  trade  labels. 

Distinguished  in  Cakes  v.  St.  Louis  Candy  Co.  146  Mo.  399,  48  S.  W.  467, 
denying  that  mere  designation  of  new  confection  as  "what  is  it?"  gives  manu- 
facturer exclusive  use  of  terra. 

—  Of  anions. 

Cited  in  Tracy  v.  Banker,  170  Mass.  270,  39  L.  R.  A.  509,  footnote  p.  508, 
49  N.  E.  308,  denying  that  fraudulent  use  of  trade-union  label  before  passage  of 
act  imposing  penalty  exempts  wrongdoer. 

Cited  in  footnotes  to  Hetterman  Bros.  v.  Powers,  39  L.  R.  A.  211,  which  holds 
voluntary  unincorporated  labor  organizations  entitled  to  protection  of  labels 
adopt^'d  by  them ;  Perkins  v.  Heert,  43  L.  R.  A.  858.  which  sustains  statute  au- 
thorizing labor  union  to  adopt  distin|;iiishing  label ;  Schmalz  v.  Woolley,  43  L.  R. 
A.  80,  which  sustains  right  of  labor  unions  to  trade-mark  used  on  goods  not 
owned  by  them. 

Sufficiency  of  pleadlnir. 

Cited  in  Parker  v.  Western  U.  Teleg.  Co.  87  ^lo.  App.  569,  holding  averment 
"that  company  neglected  to  transmit  or  deliver  message  promptly."  sufficient. 

Distinguished  in  State  v.  Thierauf,  167  Mo.  442,  67  S.  \V.  292,  holding  alle- 
gation of  imitation  of  label,  stated  in  general  terms  of  statute,  insufficient. 
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29  L.  R.  A.  208,  FUNK  v.  ST.  PAUL  CITY  R.  CO.  61  Minn.  435,  62  Am.  St.  Rep. 

608,  63  N.  W.  1099. 
Street  rmll^vays  a«  ^^rallroadii"  or  common  carriers. 

Cited  in  Lundquist  v.  Duluth  Street  R.  Co.  65  Minn.  389,  67  N.  W.  1006,  hold- 
ing that  statute  authorizing  recovery  for  injury  by  fellow  servant  on  railroads 
has  no  application  to  injury  to  one  repairing  street  car  track,  through  motor- 
man's  negligence;  State  v.  Duluth  Gas  &  Water  Co.  76  Minn.  107,  57  L.  R.  A.  74, 
78  N.  W.  1032,  holding  street  railway  company  not  railroad  company  within 
tax  statute ;  Stillwater  v.  Lowry,  83  Minn.  278,  86  N.  W.  103,  denying  that  stat- 
ute authorizing  villages  to  contract  with  railroad  companies  confers  power  to  au- 
thorize construction  of  street  railways;  Fidelity  Loan  &  T.  Co.  v.  Douglas,  104 
Iowa,  536,  73  N.  W.  1039,  and  Massachusetts  Loan  &  T.  Co.  v.  Hamilton,  32  C. 
0.  A.  54,  59  U.  S.  App.  403,  88  Fed.  596,  denying  that  statute  making  judgment 
against  "any  railway  corporation"  for  personal  injuries,  lien  prior  to  mortgage, 
includes  street  railroads;  Railroad  Comrs.  v.  Market  Street  R.  Co.  132  Cal.  683, 
64  Pac.  1065,  holding  street  railway  not  transportation  company;  Lincoln  Street 
R.  Co.  V.  3kIcClellan,  54  Neb.  676,  69  Am.  St.  Rep.  736,  74  N.  W.  1074,  holding 
that  street  railways  are  common  carriers  liable  to  passengers  for  injuries  re- 
sulting from  negligence;  Hannah  v.  Metropolitan  Street  R.  Co.  81  Mo.  App.  82, 
holding  electric  railway  operated  between  cities,  within  statute  making  "railroad 
corporations"  liable  for  injury  to  stock  resulting  from  neglect  to  maintain  fences; 
Savannah,  T.  &  I.  of  H.  R.  Co.  v.  Williams,  117  Ga.  417,  61  L.  R.  A.  250,  foot- 
note p.  249,  43  S.  E.  761,  which  holds  chartered  street  railroad  a  railroad  com- 
pany within  statute  as  to  liability  for  negligence  of  fellow  servant;  Sams  v. 
St.  Louis  &  M.  River  R.  Co.  174  Mo.  74,  61  L.  R.  A.  480,  73  S.  W.  686,  holding 
that  street  railroad  company  is  not  within  statute  making  corporations  operating 
railroads  liable  for  injuries  by  fellow  servant. 

Cited  in  footnotes  to  Vail  v.  Broadway  R.  Co.  30  L.  R.  A.  626,  which  holds 
passenger  on  street-car  platform  not  passenger  on  "any  railroad,"  so  as  to  assume 
risk  of  injury;  Diebold  v.  Kentucky  Traction  Co.  63  L.  R.  A.  637,  which  holds 
electric  railway  operated  between  two  cities  in  different  states,  a  trunk  railway 
within  prohibition  against  granting  franchise  except  to  highest  bidder. 

Private  logging  railway  as  a  *<rallroad.'' 

Cited  in  Schus  v.  Powers-Simpson  Co.  85  Minn.  452,  89  N,  W.  68,  holding  that 
private  logging  railway  company  is  railroad  company,  liable  to  servant  for  injury 
through  negligence  of  coservant. 
Rlirht   to   aae   atreet   for   street   railroad. 

Cited  in  Rische  v.  Texas  Transp.  Co.  27  Tex.  Civ.  App.  37,  66  S.  W.  324,  sus- 
taining right  of  electric  street  railway  company  to  use  street  for  transportation  of 
freight,  after  payment  of  compensation  to  abutters. 

'Wben  new  trial  required. 

Cited  in  Grover  v.  Bach,  82  Minn.  301,  84  N.  W.  909,  holding  that  error  in 
submitting  question  to  jury  requires  new  trial;  Schmitt  v.  Murray,  87  Minn. 
253,  91  N.  W.  1116,  denying  new  trial  when  verdict  sustained  by  evidence. 

29  L.  R.  A.  212,  CENTRAL  TRUST  CO.  v.  MORAN,  56  Minn.  188,  57  N.  W.  471. 
Rifcht  to  injnmction. 

Cited  in  footnote  to  Bass  v.  Metropolitan  West  Side  Elev.  R.  Co.  39  L.  R.  A. 
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711,  wliich  authorizes  injunction  to  compel  restoration  by  railroad  corapany  oi 
part  of  building  removed  without  making  compenRation. 

Cited  in  note  (30  L.  R.  A.  104,  135)  on  injunction  against  execution  sales  or 
other  proceedings  under  final  process. 

29  L.  R.  A.  215,  FAIRLY  v.  WAPPOO  MILLS,  44  S.  C.  227,  22  S.  E.  108. 
Cnatom)  admiiisiblllty  of  evidence  of. 

Cited  in  Turpin  v.  Sudduth,  53  S.  C.  306,  31  S.  E.  245,  holding  evidence  of 
master's  custom  to  date  conveyances  on  day  of  sale  inadmissible. 

—  ReaaonableneMi   of. 

Cited  in  Pennsylvania  R.  Co.  v.  Naive  (Tenn.)  64  L.  R.  A.  447,  footnote  p.  443. 
79  S.  W.  124,  which  upholds  custom  of  carrier  not  to  deliver  perishable  freight 
on  July  4th. 

—  As  affectlnar  contract. 

Cited  in  footnote  to  Harris  v.  Sharpies,  53  L.  R.  A.  214,  which  denies  right 
under  contract  to  add  lithographer's  name  for  advertising  purposes  to  litho- 
graphed cover  design,  although  it  is  customary  to  do  so. 

Bnrden  of  proof. 

Cited  in  Davis  v.  Morgan,  96  Gra.  520,  23  S.  E.  417,  holding  that  proof  by 
broker  of  principal's  acceptance  of  purchaser  imposes  burden  upon  principal  of 
showing  vendee's  inability  to  perform. 

Cited  in  footnote  to  Tucker  v.  State,  46  L.  R.  A.  181,  which  holds  that  person 
wrongfully  killing  another  with  deadly  weapon  has  burden  of  proving  justifica- 
tion or  legal  excuse  in  action  for  damages. 

Attachment  of  Hqnora. 

Cited  in  Lanahan  v.  Bailey,  53  S.  C.  494,  42  L.  R.  A.  299,  69  Am.  St  Rep. 
884,  31  S.  E.  332,  holding  attachment  of  intoxicating  liquors  shipped  into  state 
for  unlawful  purpose  invalid  under  dispensary  law,  making  any  sale  of  such 
liquors  unlawful. 

Violation  of  rnle  or  failure  to  procure  license,  a«  affectlnar  csoatraet  or 
recovery  for  services. 

Cited  in  Hanesley  v.  Monroe,  103  (Ja.  280,  29  S.  E.  928,  holding  admission  of 
proof  of  rule  against  commissions,  in  action  by  agent  for  services  in  procuring 
loan  from  insurance  company,  error. 

Cited  in  footnotes  to  Vermont  Loan  &  T.  Co.  v.  Hoffman,  37  L.  R  A.  509. 
which  holds  loan  of  money  without  license  valid,  though  misdemeanor  under 
statute;  Randall  v.  Tuell,  38  L.  R.  A.  143,  which  denies  right  of  unlicensed  inn- 
holder  to  recover  for  board  and  lodging;  Smith  v.  Robertson,  45  L.  R.  A.  510, 
which  denies  right  of  recovery  on  contract  for  services  of  unlicensed  stallion: 
Denning  v.  Yount,  50  L.  R.  A.  103,  which  denies  right  of  unlicensed  brokers  to 
recover  commissions;  Black  v.  Security  Mut.  Life  Asso.  54  L.  R.  A.  939,  which 
denies  right  to  commissions  of  one  securing  applications  for  insurance  before 
license,  which  is  granted  before  policies  issued;  Citizens'  State  Bank  v.  Nore,  60 
L.  R.  A.  737,  which  authorizes  recovery  by  bona  fide  purchaser  of  note  for  medical 
services  by  unlicensed  practitioner. 
Validity  of  mortaraflre. 

Cited  in  Brown  v.  Newell,  64  S.  C.  74,  41  S.  E.  835  (distinguished  in  dissent- 
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4ng  opinion),  majority  holding  execution  of  note  and  mortgage  in  favor  of  one 
-who  assigned  them  before  delivery-  and  without  consideration,  and  which  pur- 
ported to  be  executed  on  same  day  as  prior  mortgage,  but  in  fact  year  later,  con- 
sideration of  second  being  satisfaction  of  first,  valid  and  enforceable  in  equity. 

-29  L  R.  A.  220,  STATE  v.  FOSTER,  5  Wyo.  199,  38  Pac.  926. 
A^ttacbment  of  asslgrned   property. 

Cited  in  Swofford  Bros.  Dry-Goods  Co.  v.  Mills,  86  Fed.  558,  denying  motion 
to  dissolve  attachment  levied  on  property  of  insolvent  partnership  in  liands  of 
assignee. 
Priority  of  tax  claims. 

Cited  in  note  (29  L.  R.  A.  278)  on  priority  of  claims  for  taxes  against  assets  of 
debtor. 
Liability  for  loaa  of  public  funds. 

Cited  in  State  v.  Gramm,  7  Wyo.  377,  40  L.  R.  A.  696,  52  Pac.  533,  denying 
«ureties'  liability  on  bond  of  treasurer  for  loss  of  public  funds  by  failure  of  bank. 

Cited  in  footnote  to  Maloy  v.  Bernalillo  County,  52  L.  R.  A.  126,  which  denies 
•defaulting  county  treasurer's  liability  to  county  for  interest  paid  to  him  by  bank, 
in  which  public  money  was  deposited,  after  he  had  paid  county. 

Rlarbt  to  follo^r  trust  funds. 

Cited  in  Independent  District  v.  Beard,  83  Fed.  12,  holding  special  trust  es- 
tablished by  proof  showing  augmentation  of  estate  by  trust  fund;  Hanna  v. 
McLaughlin,  158  Ind.  296,  63  N.  E.  475,  holding  that  partner's  use  of  partner- 
ship funds  to  pay  mortgage  debt  against  land  owned  by  himself  and  wife  subjects 
«uch  land  to  trust  in  favor  of  copartner;  State  v.  Bank  of  Commerce,  54  Neb. 
729,  75  N.  W.  28,  holding  county  entitled  to  funds  left  in  insolvent  bank,  which 
had  used  public  funds  to  pay  depositors. 

Cited  in  footnotes  to  Marquette  v.  Wilkinson,  43  L.  R.  A.  840,  which  holds  that 
<jity  funds  redeposited  in  other  bank  under  arrangement  for  sharing  deposits 
are  held  in  trust  for  city  as  against  original  banker's  assignee  for  creditors; 
Central  Stock  &  Grain  Exchange  v.  Bendinger,  56  L.  R.  A.  875,  which  holds 
broker  liable  to  refund  to  principal,  money  illegally  taken  from  agent  as  margin 
on  gambling  transaction. 

29  L.  R.  A.  251,  BISSELL  v.  DAVISON,  65  Conn.  183,  32  Atl.  348. 
exercise  of  police  poipver. 

Cited  in  State  v.  Main,  69  Conn.  137,  36  L.  R.  A.  628,  61  Am.  St.  Rep.  30,  37 
Atl.  80,  holding  statute  requiring  destruction  of  peach  trees  attacked  by  "yellows" 
-within  police  power;  New  York  v.  Chelsea  Jute  Mills,  43  Misc.  273,  88  N.  Y. 
Supp.  1085,  sustaining  statute  forbidding  employment  of  child  under  fourteen 
jears  of  age  during  time  when  schools  of  his  district  are  in  session;  Board  of 
Education  v.  Purse,  101  Ga.  439,  41  L.  R.  A.  606,  65  Am.  St.  Rep.  312,  28  S.  E. 
896,  holding  that  board  of  education  may  suspend  children  of  parent  w^ho  enters 
school  room  and  insults  teacher  in  presence  of  scholars. 

-^  Compulsory  vaccination. 

Approved  in  Gerhard  v.  Packer  Twp.  School  District,  24  Pa.  Co.  Ct.  341,  9 
Pa.  Dist.  R.  721,  denying  mandamus  to  require  board  of  education  to  admit 
pupil  who  fails  to  furnish  certificate  of  vaccination. 
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Cited  in  Morris  v.  Columbus,  102  Ga.  800,  42  L.  R.  A.  180,  footnote  p.  175, 
66  Am.  St.  Rep.  243,  30  S.  E.  850,  sustaining  compulsory  vaccination  within  city 
limits,  where  smallpox  is  prevalent;  State  ex  rel.  Cox  v.  Board  of  Education,  21 
Utah,  416,  60  Pac.  1013,  upholding  rule  of  board  of  education  excluding  ud- 
vaccinated  pupils  during  prevalence  of  smallpox;  Blue  v.  Beach,  155  Ind.  137, 
50  L.  R.  A.  71,  footnote  p.  64,  80  Am.  St.  Rep.  196,  56  N.  E.  89,  holding  exclusion 
of .  unvaccinated  pupils  from  public  schools  during  smallpox  epidemic  justified 
only  as  public  emergency;  Com.  v.  Pear,  183  Mass.  246,  66  N.  £.  719,  sustaining 
statute  empowering  board  of  health  of  city  or  town  to  require  vaccination  of 
inhabitants,  and  imposing  fine  for  violations;  Osborn  v.  Russell,  64  Kan.  509, 
68  Pac.  60,  holding  that  statute  forbidding  pupils  infected  with  contagious 
disease  to  attend  school  does  not  authorize  board  of  education  to  require  vac- 
cination when  disease  not  prevalent;  French  v.  Davidson,  143  Cal.  661,  77  Pac 
663,  and  Viemeister  v.  White,  88  App.  Div.  51,  84  N.  Y.  Supp.  712,  holding  statute 
prohibiting  children  from  attending  public  schools  unless  they  have  been  vac- 
cinated valid. 

Cited  in  footnotes  to  Mathews  v.  Board  of  Education,  54  L.  R.  A.  736,  which 
denies  power  to  make  vaccination  condition  of  admission  to  schools,  in  absence 
of  epidemic;  State  ex  rel.  Freeman  v.  Zimmerman,  58  L.  R.  A.  78,  which  sus- 
tains regulation,  in  cases  of  emergency,  for  vaccination  as  condition  of  admission 
to  school. 

Distinguished  in  State  ex  reU  Adams  v.  Burdge,  95  Wis.  402,  37  L.  R.  A.  161, 
footnote  p.  157,  60  Am.  St.  Rep.  123,  70  N.  W.  347,  holding  void,  rule  of  board 
of  education  excluding  unvaccinated  children  from  school  when  smallpox  epi- 
demic not  probable;  Potts  v.  Breen,  167  111.  78,  39  L.  R.  A.  156,  footnote  p.  152, 
59  Am.  St.  Rep.  262,  47  N.  E.  81,  denying  power  to  compel  students  to  be  vac- 
cinated as  condition  of  attending  school. 

Injunction  agralnst  constrnctlon  of  electric  rall^vay. 

Cited  in  Canastota  Knife  Co.  v.  Newington  Tramway  Co.  69  Conn.  152,  36  Atl. 
1107,  upholding  abutter's  right  to  enjoin  construction  of  electric  railway  over 
route  deviating  from  prescribed  line. 

29  L.  R.  A.  254,  SHAFER  v.  LACOCK,  168  Pa.  497,  32  Atl.  44. 
Admlaslblllty  of  declarations  a*  part  of  res  greats. 

Cited  in  Sample  v.  Consolidated  Light  &  R.  Co.  50  W.  Va.  479,  57  L.  R.  A- 
190,  40  S.  E.  597,  holding  declaration  by  motorman  while  car  on  child  that  *'I 
saw  child;  thought  I  could  pass  it,"  admissible  as  part  of  res  gestce;  Pierce  v. 
Van  Dusen,  24  C.  C.  A.  293,  47  U.  S.  App.  339,  78  Fed.  707,  holding  oonductor'B 
statement  as  to  cause  of  injury,  made  immediately  afterwards,  admissible  as 
part  of  res  gestce;  Hupfer  v.  National  Distilling  Co.  119  Wis.  422,  96  N.  W. 
809,  holding  declaration  of  employee  whose  duty  it  was  to  sell  slops  from  dis- 
tillery vat,  that  he  knew  hoops  on  vat  were  defective,  admissible  as  part  of 
res  gestae  in  action  for  personal  injuries  resulting  from  bursting  of  vat. 

Presnniptlon   of  negrllgrence. 

Cited  in  Fisher  v.  Ruch,  12  Pa.  Super.  Ct.  247,  holding  that  implication  of 
negligence  arises  from  use  of  explosives  in  blasting;  Matthews  v,  Pittsburg  k 
L.  E.  R.  Co.  18  Pa.  Super.  Ct.  17,  holding  absence  of  spark  arrester  prima 
facie  evidence  of  negligence  in  action  for  loss  by  fire;  Alexander  v.  Pennsylvania 
Water  Co.  201  Pa.  257,  50  Atl.  991,  denying  that  infliction  of  injury  resulting 
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from  defective  condition  of  pump  creates  presumption  of  negligence;  Snyder  v. 
Wheeling  Electrical  Co.  43  W.  Va.  668,  39  L.  R.  A.  502,  64  Am.  St.  Rep.  922,  23 
S.  E.  733,  holding  existence  of  broken  electric  wire  in  street  prima  facie  evidence 
of  negligence. 

Cited  in  footnote  to  Esberg-Gunst  Cigar  Co.  v.  Portland,  43  L.  R.  A.  435, 
"which  holds  bursting  of  water  main  three  times  under  .ordinary  pressure,  evi- 
<lence  of  negligence. 

Distinguished  in  Kepner  v.  Harrisburg  Traction  Co.  183  Pa.  31,  38  Atl.  41G, 
holding  that  fright  of  horse,  due  to  breaking  of  trolley  wire,  creates  presumption 
of  negligence;  Zahniser  v.  Pennsylvania  Torpedo  Co.  190  Pa.  353,  42  Atl.  707, 
Affirming  7  P&.  Super.  Ct.  623,  holding  that  explosion  of  torpedo  200  feet  above 
bottom  of  well  raises  no  presumption  of  negligence  in  shooting. 

29  L.  R.  A.  257,  STATE  v.  JULOW,  129  Mo.  163,  50  Am.  St.  Rep.  443,  31  S. 

W.  781. 
Vreedont  of  contract  and  pre«i. 

Cited  in  Watson  Seminary  v.  County  Court,  149  Mo.  73,  45  L.  R.  A.  681,  50 
S.  W.  880,  holding  that  statute  giving  seminary  fines  collected  by  county  may  be 
repealed  by  subsequent  act;  Re  Flukes,  157  Mo.  131,  51  L.  R.  A.  178,  80  Am. 
St.  Rep.  619,  57  S.  W.  545,  holding  statute  prohibiting  creditors  sending  chose 
in  action  out  of  state  for  collection  against  wages  of  resident,  void;  State  ex  rel. 
Star  Pub.  Co.  v.  Associated  Press,  159  Mo.  456,  51  L.  R.  A.  166,  81  Am.  St.  Rep. 
368,  60  S.  W.  91,  holding  courts  without  power  to  compel  associated  press  to 
admit  newspaper  company  as  member;  Marx  &  H.  Jeans  Clothing  Co.  v.  Wat- 
son, 168  Mo.  146,  66  L.  R.  A.  957,  90  Am.  St.  Rep.  440,  67  S.  W.  391,  refusing 
to  enjoin  publication  of  circular  letter  urging  merchants  not  to  deal  with  boy- 
<x>tted  firm;  State  ear  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  534,  58  L.  R.  A.  751, 
footnote  p.  748,  91  Am.  St.  Rep.  934,  90  N.  W.  1098,  declaring  unconstitutional, 
statute  prohibiting  discharge  of  employee  for  member^ip  in  union;  Gillespie  v. 
People,  188  III.  183,  52  L.  R.  A.  286,  footnote  p.  283,  58  N.  E.  1007,  declaring 
unconstitutional,  act  making  it  criminal  offense  to  discharge  employee  for  mem- 
bership in  union;  Re  Morgan,  26  Colo.  449,  47  L.  R.  A.  66,  77  Am.  St.  Rep.  269, 
58  Pac.  1071,  holding  unlawful,  statute  regulating  hours  of  employment  in 
mines  and  smelting  works;  State  v.  Haun,  61  Kan.  161,  47  L.  R.  A.  375,  59 
Pac.  340,  declaring  void,  statute  requiring  wages  to  be  paid  in  cash,  by  check  or 
draft;  Shaver  v.  Pennsylvania  Co.  71  Fed.  938,  holding  void,  statute  prohibiting 
railroad  companies  from  requiring  employees  to  agree  to  waive  right  to  damages 
for  i)er8onal  injuries;  Street  v.  Varney  Electrical  Supply  Co.  160  Ind.  346,  61 
L.  R.  A.  160,  98  Am.  St.  Rep.  325,  66  N.  E.  895,  holding  statute  requiring  munici- 
pal corporations  to  pay  more  for  common  labor  employed  on  public  improve- 
ments than  it  is  worth  in  market,  void,  as  interfering  with  freedom  of  contract. 

Cited  in  footnotes  to  Adams  v.  Brenan,  42  L.  R.  A.  718,  which  holds  invalid, 
public  contract  providing  that  only  union  labor  shall  be  employed;  Curran  v. 
Oalen,  37  L.  P...  A.  802,  which  holds  agreement  that  all  members  of  employers' 
association  shall  be  members  of  labor  association  illegal. 

Special  stntntes  and  dae  proceaa  of  la'vr. 

Cited  in  St.  Ijoma  v.  Karr,  85  Mo.  App.  614,  holding  ordinance  allowing  super- 
intendent of  workhouse  to  confine  prisoner  beyond  maximum  term  prescribed 
by  eiijirter,  void;  State  v.  Walsh,  136  Mo.  405,  35  L.  R.  A.  233,  37  S.  W.  1112, 
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holding  statute  prohibiting  pool  selling  except  within  limits  of  race  course  void 
as  special  law;  State  v.  Thomas,  138  Mo.  102,  39  S.  W.  481,  holding  act  prohibit- 
ing betting  on  contests  outside  of  state,  exempting,  by  implication,  contests  witbia 
state,  void;  State  v.  Buchardt,  144  Mo.  84,  46  S.  W.  150,  holding  it  unlawful 
to  inflict  different  species  of  punishment  in  different  parts  of  state  for  same- 
offense;  State  ex  rel.  Wyatt  v.  Ashbrook,  154  Mo.  394,  48  L.  R.  A.  Ti\,  11  Am. 
St.  Rep.  765,  65  S.  W.  627,  declaring  unconstitutional,  act  fixing  tax  for  each, 
class  of  goods  sold  by  merchants  employing  more  than  fifteen  persons;  Hunt  v. 
Searcy,  167  Mo.  179,  67  S.  W.  206,  holding  judgment  of  insanity,  without  notice 
to  person  adjudged  insane,  void;  Henderson  v.  Koentg,  168  Mo.  374,  57  L.  R.  A 
663,  68  S.  W.  72,  holding  act  allowing  fees  to  judges  in  certain  districts  and 
giving  salaries  to  those  in  others  void;  Schmalz  v.  Wooley,  66  N.  J.  Eq.  655.  39 
Atl.  539,  holding  void,  statute  protecting  trade  label  of  hat  makers'  union ;  Owen 
V.  Baer,  164  Mo.  470,  65  S.  W.  644  (dissenting  opinion),  majority  holding  act 
allowing  certain  cities  to  issue  special  tax  bills  in  payment  of  sewers,  when  two- 
thirds  of  voters  consent,  void. 

Distinguished  in  State  v.  Gregory,  170  Mo.  605,  71  S.  W.  170,  upholding  statute 
providing  that  contractors  purchasing  materials  on  credit,  representing  that  they 
will  be  used  in  certain  building,  and  who  shall,  without  authority,  use  them  in 
another  building  with  intent  to  defraud  material  man,  shall  be  guilty  of  mis- 
demeanor. 
Validity  of  beer  Inspection  act. 

Cited  in  State  ew  rel,  Anheuser-Busch  Brewing  Asso.  v.  Eby,  170  Mo.  625,  71 
S.  W.  52,  holding  act  requiring  fee  to  be  paid  to  state  by  manufacturers  for  in- 
spection of  beer,  void,  as  it  amounts  to  a  tax. 

Priority  of  llena. 

Cited  in  Vilas  v.  McDonough  Mfg.  Co.  91  Wis.  618,  30  L.  R.  A.  782,  51  Am. 
St.  Rep.  925,  66  N.  W.  488  (dissenting  opinion),  majority  holding  mechanic's 
lien  for  machinery  placed  tn  unfinished  mill  superior  to  prior  mortgage. 

29  L.  R.  A.  260,  STATE  v.  CROOK,  116  N.  C.  760,  20  S.  E.  513. 
Snspenalon  and  satiafactlon  of  sentence. 

Cited  in  State  v.  Griffis,  117  N.  C.  710,  23  S.  E.  164,  holding  that  suspension" 
of  sentence  upon  payment  of  costs,  by  justice  of  peace  without  defendant's  con- 
sent, entitles  him  to  appeal  for  trial  de  novo;  State  v.  Whitt,  117  N.  C.  807, 
23  S.  E.  452,  holding  that  court  may  enforce  judgment  for  failure  to  pay  co^ts 
after  suspension  at  preceding  term;  Neal  v.  State,  104  Ga.  513,  42  L.  R.  A.  192, 
footnote  p.  190,  69  Am.  St.  Rep.  175,  30  S.  E.  858,  holding  void,  attempt  to  sus- 
pend execution  of  sentence  after  pronouncing  it ;  People  ex  rel.  Boenert  v.  Barrett,. 
202  111.  296,  63  L.  R.  A.  85,  footnote  p.  82,  95  Am.  St.  Rep.  230,  67  N.  E.  23, 
which  denies  court's  power  to  indefinitely  suspend  sentence  after  conviction; 
Miller  v.  Evans,  115  Iowa,  103,  56  L.  R.  A.  102,  footnote  p.  101,  91  Am.  St.  Rep^ 
143,  88  N.  W.  194,  which  denies  defendant's  right  to  relief  for  failure  to  execute 
mittimus  under  judgment  sentencing  to  imprisonment  on  failure  to  pay  fine,  until 
lapse  of  time  of  imprisonment. 

Cited  in  footnote  to  Weber  v.  State,  41  L.  R.  A.  472,  which  sustains  power 
of  court  to  suspend  sentence  and  set  aside  suspension  at  any  time  during  term* 
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Indeterminate  senteiice. 

Cited  in  footnote  to  Miller  v.  State,  40  L.  R.  A.  109,  which  upholds  statute  for 
iifdetermiimte  sentence  of  criminals. 

Imprisonment  for  debt* 

Cited  in  note  (34  L.  R.  A.  656)  on  constitutionality  of  imprisonment  for  debt. 

29  1,.  R,  A.  262,  HOOPER  v.  CENTRAL  TRUST  CO.  81  Md.  559,  32  Atl.  505. 
Crosa-bill  In  equity. 

Cited  in  Chappell  t.  Chappell,  86  Md.  545,  39  Atl.  984,  holding  cross-bill  in 
equity  not  new  suit,  but  defense. 

Receiver's  debts  as  prior  Ilea. 

Cited  in  Diamond  Match  Co.  v.  Taylor,  83  Md.  406,  34  Atl.  1015,  holding 
vendors'  claims  for  goods  sold  to  receiver  continuing  business  of  insolvent  cor- 
poration, prior  to  claims  of  creditors;  Hanna  v.  State  Trust  Co.  30  L.  R.  A.  204» 
16  C.  C.  A.  590,  36  U.  S.  App.  61,  70  Fed.  6,  holding  that  court  cannot  empower 
receiver  at  suit  of  second  mortgagee,  to  borrow  money  to  continue  business  on 
certificates  made  paramount,  liens;  Baltimore  Bldg.  &  L.  Asso.  v.  Alderson,  32 
C.  C.  A.  548,  61  U.  S.  App.  636,  90  Fed.  148,  denying  court's  power  to  make  re- 
ceiver's certificates  for  wages  prior  to  creditor's  liens;  United  States  Invest. 
Corp.  V.  Portland  Hospital,  40  Or.  534,  56  L.  R,  A.  630,  67  Pac.  194,  holding  that 
receiver  cannot,  without  consent  of  lienors,  make  debts  incurred  by  continuing 
business  take  precedence  over  prior  mortgage. 

Priority  of  elalnt  for  'vrasres. 

Cited  in  footnote  to  Drennen  &,  Co.  v.  Mercantile  Trust  &  D.  Co.  39  L.  R.  A. 
623,  which  holds  employee  of  manufacturing  or  mining  company  entitled  to 
priority  for  wages  earned  within  six  months  before  receiver  appointed. 

Prontoters  rlarbt  to  compensation  or  profits. 

Cited  in  Tompkins  v.  Sperry,  Jones  &  Co.  96  Md.  582,  54  Atl.  254,  holding  that 
promoters  who  own  most  of  stock  of  corporation  not  bound  to  account  for  profits. 

Cited  in  footnote  to  Hayward  v.  Leeson,  49  L.  R.  A.  725,  which  denies  right  of 
corporate  promoters  to  remuneration  for  services,  unless  voted  to  them,  or  full 
statement   incorporated  in   prospectus. 

Cancelation   of  corporate   stoclc 

Cited  in  footnote  to  Yeiser  v.  United  States  Board  A  Paper  Co.  62  L.  R.  A. 
724,  which  sustains  right  of  corporation  to  secure  cancelation  of  stock  paid  for 
out  of  secret  profits  by  subscribers  from  sale  of  property  to  corporation. 

29  L.  R.  A.  273,  MASON  v.  UNION  MILLS  PAPER  MFG.  CO.  81  Md.  446,  48 

Am.  St.  Rep.  524,  32  Atl.  311. 
Attachment  by  nonresident  of  assets  of  foreign  corporation. 

Cited  in  Hodgson  v.  Southern  Bldg.  &  L.  Asso.  91  Md.  447,  46  Atl.  971,  and 
Linville  v.  Hadden,  88  Md.  598,  43  L.  R.  A.  224,  41  Atl.  1097,  holding  that  non- 
resident creditors  of  foreign  corporation  in  hands  of  receiver  may  attach  prop- 
erty in  this  state. 
Absence    from    state    as    aflectlnar    statute    of    limitations. 

Cited  in  McConnell  v.  Spicker,  15  S.  D.  101,  87  N.  W.  574,  holding  that  statute 
of  limitations  does  not  run  against  note  executed  outside  of  state  by  one  who 
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afterwards  removed  to  state  during  time  elapsing  after  note  was  due  and  before 
maker  moved  into  state;  Van  Schuyver  v.  Hartman,  1  Alaska,  435,  holding  that 
statute  of  limitations  of  territory  begins  to  run  from  time  of  debtor's  removul  to 
such  territory. 

Cited  in  footnotes  to  Hogg  v.  Hartley,  64  L.  It  A.  215,  which  holds  personal 
judgment  against  one  previously  leaving  state  not  excused,  by  absence,  from 
statute  of  limitations;  George  v.  Butler,  57  L.  R.  A.  396,  which  sustains  ri^ht  of 
grantee  of  mortgaged  premises  to  plead  limitations  against  foreclosure,  though 
debt  not  barred  as  to  mortgagor  because  of  absence  from  state. 

29  L.  R.  A-  278,  BIBBINS  v.  CLARK.  90- Iowa,  230,  57  N.  W.  884,  59  N.  W.  290. 
Priority  of  claims  for  taxes. 

Followed  in  Bibbins  v.  Polk  County,  100  Iowa,  495,  69  N.  W.  1007,  holding 
personal  property  tax  inferior  to  prior  mortgage. 

Cited  in  Smith  v.  Skow,  97  Iowa,  641,  66  N.  W.  893,  holding  mortgage  lien 
superior  to  liquor  tax;  Re  Ott,  95  Fed.  279,  holding  liquor  license  tax  not  su- 
perior to  claims  of  creditors  of  bankrupt:  Des  Moines  Brick  Mfg.  Co.  v.  Smith, 
108  Iowa,  309,  79  N.  W.  77,  holding  street-curbing  certificates  superior  to  lien 
for  street  paving;  Minnesota  v.  Central  Trust  Co.  36  C.  C.  A.  217,  94  Fed.  247, 
holding  lien  of  taxes  on  personal  property,  assessed  after  receipt  of  tax  book^, 
superior  to  prior  or  subsequent  private  lien;  Lobban  v.  State,  9  Wyo.  380.  64 
Pac.  82,  and  Gifford  v.  Callaway,  8  Colo.  App.  366,  46  Pac.  626,  holding  personal 
property  taxes  not  superior  to  prior  real  estate  mortgage;  Harrington  v.  Valley 
Sav.  Bank,  119  Iowa,  314,  93  N.  W.  347,  holding  that  purchaser  of  land  sold  for 
general  taxes  takes  title  superior  to  lien  of  special  assessment;  Larson  v.  Hamil- 
ton County,  123  Iowa,  486,  99  N.  W.  133,  holding  tax  lien  not  defeated  by  sale 
of  stock  of  goods  in  bulk  after  assessment  and  before  levy. 

Cited  in  notes  (29  L.  R.  A.  249)  on  priority  of  state  or  United  States  in  pny- 
ment  frotn  assets  of  debtor;  (35  L.  R.  A.  373,  377)  on  superiority  of  lien  of  local 
assessment  over  prior  lien. 

Distinguished  in  California  Loan  &  T.  Co.  v.  Weis,  118  Cal.  494,  50  Pac.  697, 
holding  title  of  purchaser  under  sale  for  personal  property  tax  paramount  to 
lien  of  prior  mortgage. 

Snbrogration  to  claim  for  taxes. 

Cited  in  footnotes  to  Mercantile  Trust  Co.  v.  Hart,  35  L.  R.  A.  352,  which 
denies  right  of  county  treasurer  paying  cash  for  taxes,  for  which  checks  are  re- 
ceived, to  be  subrogated  to  rights  of  state  or  city  in  the  taxes  paid;  Allen  v.  Per- 
rine,  41  L.  R.  A.  351,  which  denies  sheriff's  claim  of  subrogation  to  lien  of  tax 
which  he  accounted  for,  but  failed  to  collect,  as  against  prior  mortgagee;  Walters 
v.  Charleston  Mills,  48  L.  R.  A.  503,  which  holds  purchaser  on  foreclosure  volun- 
tarily paying  claim  for  taxes  before  sale  affirmed,  subrogated  to  claim  for  valid 
part  of  taxes. 

Annotation  in  29  L.  R.  A.  278,  referred  to  particularly  in  Sperry  v.  Butler,  "-" 
Conn.  374,  53  Atl.  899,  holding  that,  in  absence  of  statute,  private  pers*ons  should 
not  be  subrogated,  by  judicial  intervention,  to  rights  of  municipality  in  foreclosure 
of  tax  lien. 

Objections  raised  for  flrst  time  on  appeal. 

Cited  in  Des  Moines  Sav.  Bank  v.  Morgan  Jewelry  Co.  123  Iowa,  435,  09  N.  W. 
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121,  holding  that  objection  as  to  form  of  proceedings  cannot  be  raised  on  appeal 
€or  first  time. 

Distinguished  in  Smith  v.  McQuiston,  108  Iowa,  367,  79  N.  W.  130,  holding 
thsit  objection  to  failure  to  present  to  board  claim  for  overpaid  taxes  cannot  be 
raised  on  appeal  for  first  time. 

Ilemurrer  to  aiilt  in  equity  Instead  of  at  la^r. 

Cited  in  McCormick  Harvesting  Mach.  Co.  v.  Markert,  107  Iowa,  342,  78  N.  W. 
33,  overruling  demurrer  that  suit  should  have  been  brought  at  law  instead  of  in 
«quity. 

<:ontent«  of  tax  certlflcate. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Chapin,  113  Iowa,  416,  85  N.  W.  791, 
holding  delinquent  tax  certificate,  failing  to  show  treasurer's  authority  to  issue, 
defective. 

Recoverr  of  taxes   illearally  collected. 

Cited  in  Carton  v.  Uinta  County,  10  Wyo.  438,  69  Pac.  1013,  denying  tax- 
payer's right  to  recover  taxes  alleged  to  be  illegally  collected,  where  county  has 
received  no  more  than  it  was  equitably  entitled  to. 

29   L.  R.  A.  287,  MONTGOMERY  v.  LANSING  CITY  ELECTRIC  R.  CO.   103 

Mich.  46,  61  N.  W.  543. 
l.labillty  for  injury  by  street   car  or  l«>coiiiotive. 

Cited  in  McClellan  v.  Ft.  Wayne  &  B.  I.  R.  Co.  luo  Mich.  103,  62  N.  W.  1025, 
affirming  recovery  for  niotorman's  negligence  in  not  stopping  car  upon  seeing 
fright  of  horse;  Bedell  v.  Detroit,  Y.  &  A.  R.  Co.  131  Mich.  670,  92  N.  VV.  349, 
sustaining  right  to  recover  for  motorman's  negligence  in  failing  to  stop  car  upon 
seeing  bicyclist  dismount  on  tracks,  apparently  without  hearing  signals;  Buck- 
ley v.  Flint  &  P.  M.  R.  Co.  119  Mich.  587,  78  N.  W.  655,  holding  evidence  of  en- 
gineer and  fireman  that  they  ought  to  have  seen  plaintiff,  if  upon  track,  but  did 
not,  not  proof  of  gross  negligence;  Lyons  v.  Bay  Cities  Consol.  R.  Co.  115  Mich. 
117,  73  N.  W.  139  (dissenting  opinion),  majority  holding  act  of  fellow  workmen 
in  trying  to  push  decedent  from  track  with  broom  insufficient  to  apprise  motor- 
man  of  former's  deafness,  so  as  to  require  him  to  stop  car  to  avoid  collision. 

Cited  in  footnote  to  Everett  v.  Los  Angeles  Consol.  Electric  R.  Co.  34  L.  R.  A. 
350,  which  sustains  motorman's  right  to  assume  that  bicyclist  in  front  of  car 
will  get  out  of  danger. 
Contributory  negrilflrence  on  street  car  track. 

Cited  in  Manor  v.  Bay  Cities  Consol.  R.  Co.  118  Mich.  6,  76  N.  W.  139,  holding 
it  not  contributory  negligence  to  drive  close  to  car  tracks  when  road  narrow; 
Ryan  v.  La  Crosse  City  R.  Co.  108  Wis.  136,  83  N.  W.  770,  holding  it  cpntribu- 
tory  negligence  for  eight-year-old  boy  to  cross  car  tracks  without  looking  for 
approaching  cars;  Graflf  v.  Detroit  Citizens'  Street  R.  Co.  109  Mich.  86,  67  N.  W. 
815,  denying  recovery  to  one  injured  while  attempting  to  cross  electric  railway 
in  front  of  rapidly  moving  car;  Tunison  v.  Weadock,  130  Mich.  159,  89  N.  W. 
703  (dissenting  opinion),  majority  holding  it  question  for  jury  whether  one  is 
guilty  of  contributory  negligence  in  driving  close  to  street  car  tracks  without 
taking  notice  whether  there  is  sufficient  room  for  car  to  pass. 

Distinguished  in  Fritz  v.  Detroit  Citizens'  Street  R.  Co.  105  Mich.  54,  62  N.  W. 
1007,  holding  it  contributory  negligence  to  turn  suddenly  upon  street  car  tracks 
L.  R.  A.  Au.— Vol.  III.— 72. 
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in  middle  of  block,  without  looking  back;  Laufer  v.  Bridgeport  Traction  Co.  8S 
Conn.  491,  37  L.  R,  A.  639,  37  Atl.  379,  holding  one  driving  on  car  tracks  on 
left  Bide  of  bridge  not  guilty  of  negligence  in  crossing  before  approaching  ear. 
when  left  space  too  narrow. 
Proximate  cause  of  Injury. 

Cited  in  footnotes  to  Rider  v.  Syracuse  Rapid  Transit  R.  Co.  58  L.  R.  A.  12.), 
which  holds  proximate  cause  to  be  that  which,  in  natural  sequence,  unbroken  by 
new  cause,  produced  event;  Missouri  P.  R.  Co.  v.  Columbia,  58  L.  R.  A.  399, 
which  holds  placing  of  heavy  doors  on  platform,  which  are  blown  on  track  by 
severe  gale,  not  proximate  cause  of  derailment  of  engine. 

Proof  of  special  injurr  Tvithout  specific  allevatiom. 

Followed  in  Beath  v.  Rapid  R.  Co.  119  Mich.  518,  78  N.  W.  537,  holding  that 
allegation  of  injury  to  hip  renders  evidence  of  resulting  disease  to  sciatic  nenne 
admissible;  Snyder  v.  Albion,  113  Mich.  280,  71  N.  W.  475,  holding  evidence  of 
result  of  injuries  admissible  under  declaration  for  personal  injuries. 

Cited  in  Strudgeon  v.  Sand  Beach,  107  Mich.  503,  65  N.  W.  616,  holding  tliat 
averment  that  plaintiff  has  become  confirmed  invalid  allows  recovery  for  los5 
of  ability  to  follow  vocation;  McKormick  v.  West  Bay  City,  110  Mich.  268,  6S 
N.  W.  148,  holding  proof  of  pain  in  head  within  allegation  of  injury  to  back 
and  spine;  Pye  v.  Chapin,  121  Mich.  681,  80  N.  W.  797,  holding  evidence  of  re- 
sulting epilepsy  admissible  under  averment  of  permanent  injury;  Samuels  t. 
California  Street  Cable  R,  Co.  124  Cal.  296,  56  Pac.  1115,  holding  that  uterine 
trouble  may  be  shown  under  allegation  of  permanent  bodily  injury;  Croco  v. 
Oregon  Short  Line  R.  Co.  18  Utah,  319,  44  L.  R.  A.  288,  54  Pac.  985,  denying 
that  plaintiff  is  required  to  plead  all  physical  injuries  sustained  or  aggravated  by 
company's  negligence;  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.  R,  A.  90,  41  C.  C. 
A.  42,  100  Fed.  758,  holding  damages  for  aggravation  of  other  injuries,  due  to 
collision,  recoverable  without  special  allegation. 

29  L.  R.  A.  292,  IRVIN  v.  IRVIN,  169  Pa.  529,  32  Atl.  445. 
Effect  of  llleflral  consideration  on  contract. 

Cited  in  Rodenbaugh  v.  Rodenbaugh,  17  Pa.  Super.  Ct.  621,  Affirming  31 
Pittsb.  L.  J.  N.  S.«286,  7  Northampton  Co.  Rep.  391,  denying  that  wife's  agree- 
ment to  withhold  evidence  in  divorce  suit  will  defeat  action  for  money  due  under 
separation  contract;  Barnhart  v.  Goldstein,  27  Ind.  App.  104,  59  N.  E.  1067,  deny- 
ing vendor's  right  to  recover  on  note  given  for  slot  machine  sold  for  gambling 
purposes. 

Parol  evidence  to   vary  fvritlnff. 

Cited  in  Harness  v.  Eastern  Oil  Co.  49  W.  Va.  248,  38  S.  E.  662,  holding  oral 
agreement  not  to  assign  lease  inadmissible  to  vary  terms  of  instrument;  Provi- 
dence Washington  Ins.  Co.  v.  Board  of  Education,  49  W.  Va.  377,  38  S.  E.  679, 
holding  verbal  agreement  waiving  right  to  rebuild  or  repair  after  fire  inadmissi- 
ble to  contradict  express  terms  of  policy. 

29  L.  R.  A.  297,  DONOVAN  v.  HARTFORD  STREET  R.  CO.  65  Conn.  201,  32 

Atl.  350. 
"When    one    becomes   a    passengrer. 

Cited  in  Exton  v.  Central  R.  Co.  62  N.  J.  L.  13,  56  L.  R.  A.  511,  42  Atl.  486, 
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holding  one  going  to  baggage  room  after  purchase  of  ticket  entitled  to  protection, 
as  passenger,  from  injury  by  cabmen;  Keator  v.  Scranton  Traction  Co.  191  Pa. 
108,  71  Am.  St.  Rep.  758,  43  Atl.  86,  holding  one  given  transfer,  a  passenger 
-while  walking  block  to  second  car. 
Recovery  aa  affected  by  proof  of  facta  not  pleaded. 

Cited  in  Whiting  v.  Koepke,  71  Conn.  80,  40  Atl.  1053,  holding  that  failure  to 
plead  consent  to  accept  materials  defeats  foreclosure  of  mechanic's  lien;  Stein  v. 
Coleman,  73  Conn.  530,  48  Atl.  206,  denying  right  to  recover  where  complaint 
contains  no  allegation  that  defendant  threw  water  by  artificial  means  upon  ad- 
joining land,  and  evidence  shows  water  conducted  there  through  spouts. 

I^esrltflreiice,  qaeatton  for  Jury. 

Cited  in  Sprague  v.  New  York  &  N.  E.  R.  Co.  68  Conn.  354,  37  L.  R.  A.  641, 
36  Atl.  791,  holding  it  question  for  jury  whether  company's  schedule  adequate  to 
prevent  collision  between  irregular  trains;  Wood  v.  Danbury,  72  Conn.  73,  43 
Atl.  554,  holding  decision  of  jury  as  to  absence  of  contributory  negligence,  final. 

Preanmptlon  of  ^eflrligrcnce. 

Cited  in  footnote  to  Springer  v.  Ford,  52  Lw  R.  A.  930,  which  sustains  presump- 
tion of  negligence  from  injury  to  passenger  by  unexplained  breaking  of  elevator 
appliance. 

29  L.  R.  A.  303,  SAVANNAH  v.  MULLIGAN,  95  Ga.  323,  51  Am.  St.  R«p.  86, 

22  S.  E.  621. 
Municipal  po^ver  to  abate  nuisance  or  prevent  public  injury. 

Cited  in  Schoen  v.  Atlanta,  97  Ga.  701,  33  L.  R.  A.  805,  25  S.  E.  380,  uphold- 
ing city's  power  to  require  removal  of  carcass  as  nuisance  per  ae. 

Cited  in  footnotes  to  Chicago  v.  Union  Stockyards  &  T.  Co.  35  L.  R.  A.  281, 
which  denies  right  of  city  to  remove  railroad  tracks  of  stockyards  company, 
though  nuisance  created  by  mode  of  use;  Wallace  v.  Richmond,  36  L.  R.  A. 
554,  which  denies  power  of  city  council  to  order  destruction  of  all  intoxicating 
liquor  in  city  in  anticipation  of  riot,  and  pledge  city's  faith  to  pay  for  same; 
Aitken  v.  Wells  River,  41  L.  R.  A.  566,  which  denies  liability  of  village  for  trus- 
tees* destruction  of  property  to  avert  imminent  public  injury. 

Cited  in  notes  (38  L.  R.  A.  161)  on  municipal  power  over  buildings  and  other 
structures  as  nuisances;  (36  L.  R.  A.  596,  606)  on  power  of  municipal  corpora- 
tions to  define,  prevent,  and  abate  nuisances. 

Distinguished  in  Western  &  A.  R.  Co.  v.  Atlanta,  113  Ga.  549,  54  L.  R.  A. 
301,  38  S.  E.  996,  enjoining  city's  removal  of  depot  floor  for  failure  to  give 
notice  to  company  to  abate  nuisance. 

29  L.  R.  A.  305,  SEBREE  DEPOSIT  BANK  v.  MORELAND,  96  Ky.   150,  28 
S.  W.  153. 

29  L.  R.  A.  317,  KERNOHAN  v.  MANSS,  53  Ohio  St.  118,  41  N.  E.  258. 
Priority  of  payment. 

Cited  in  Wohlgemuth  v.  Standard  Drug  Co.  14  Ohio  C.  C.  320,  holding  oral 
agreement  as  to  order  of  payment  of  notes  secured  by  mortgage  not  binding  on 
assignees  without  notice;  Lee  v.  Kellogg,  108  Mich.  537,  66  N.  W.  380,  holding 
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that  purchaser  of  forged  notes  and  mortgage  acquires  no  rights  as  against  prior 
assignee  of  genuine  instruments,  although  unrecorded;  Southern  Commercial 
Say.  Bank  v.  Slattery,  166  Mo.  638,  66  S.  W.  1066,  denying  that  possession  of 
mortgage  and  notes  entitles  holder  to  security  as  against  pledgee  of  like  notes 
previously  negotiated. 

Provisions  In  mortgraBT^  «■  afleetlnar  note. 

Cited  in  note   (35  L.  R.  A.  536)  on  negotiability  of  note  secured  by  mortgage 
as  affected  by  provisions  in  mortgage. 

29  L.  R.  A.  321,  SCHROEDER  v.  FLINT  &  P.  M.  R.  CO.  103  Mich.  213,  50  Am. 

St.  Rep.  354,   61   N.   W.  663. 
Recovery  for  neirllirence  of  fello^r  servant. 

Cited  in  Petaja  v.  Aurora  Iron  Min.  Co.  106  Mich.  468,  32  L.  R.  A.  438,  58 
Am.  St.  Rep.  505,  64  N.  W.  335,  denying  trammer's  right  to  recover  for  shift 
boss's  failure  to  notify  timberman  to  timber  open  space  in  mine;  Findlay  v. 
Russel  Wheel  &  Foundry  Co.  108  Mich.  290,  66  N.  W.  50,  holding  foreman  who 
works  with  men,  fellow  servant  of  one  injured  by  former's  working  drum  im- 
properly; Thomas  v.  Ann  Arbor  R.  Co.  114  Mich.  63,  72  N.  W.  40,  holding  that 
foreman  represents  master  in  selection  of  rope  in  distant  warehouse;  .Vndre  v. 
Winslow  Bros.  Elevator  Co.  117  Mich.  563,  76  N.  W.  86,  denying  right  to  re- 
cover for  foreman's  negligence  in  failing  to  stop  elevator;  Frazee  v.  Stott,  120 
Mich.  628,  79  N.  W.  896,  denying  master's  liability  for  employees'  misplacement 
of  guide  board  to  rollers;  Anderson  v.  Michigan  C.  R.  Co.  107  Mich.  605,  65 
N.  W.  585  (dissenting  opinion),  majority  holding  company  liable  to  brakeman 
for  section  men's  failure  to  repair  track;  Mikolojczak  v.  North  American  Chemi- 
cal Co.  129  Mich.  82,  88  N.  W.  75,  denying  right  to  recover  for  injuries  to  serv- 
ant, resulting  from  failure  of  foreman  to  give  warning  of  fall  of  salt  in  mine, 
where  latter  had  authority  to  discharge  and  hire,  but  was  subject  to  superintend- 
ent's orders;  Wellihan  v.  National  Wheel  Co.  128  Mich.  10,  87  N.  W.  75,  holding 
operator  of  spoke  lathe  entitled  to  recover  for  injuries  resulting  from  foreman's 
starting  machine  while  former  was  oiling  it,  if  latter  started  it  to  see  whether  it 
worked  properly  rather  than  to  determine  whether  it  was  safe. 
"Who  are  fellow  servants. 

Cited  in  Morch  v.  Toledo,  S.  &  M.  R.  Co.  113  Mich.  157,  71  N.  W.  464,  holding 
section  foreman  sent  in  place  of  road  master  to  distribute  ties,  fellow  servant 
of  one  throwing  ties  back  from  track;  Lepan  v.  Hall,  128  Mich.  526,  87  N.  W. 
619,  holding  foreman  of  sawmill  doing  considerable  manual  labor,  though  hav- 
ing power  to  discharge  and  hire,  fellow  servant  of  sawyer. 
Master's  dnty  to  provide  safe  place. 

Cited  in  Balhoff  v.  Michigan  C.  R.  Co.  106  Mich.  613,  65  N.  W.  592,  affirming 
brakeman's  recovery  for  injuries  from  derailment  of  car,  caused  by  formation  of 
ice  in  depression  in  track. 
Vice   princlpalship   ipvith   reference    to   rank   of   servant. 

Cited  in  note  (51  L.  R.  A.  520,  521,  524,  526,  563,  613)  on  vice  principalship 
considered  with  reference  to  superior  rank  of  negligent  servant. 
—-  "With  reference  to  act  cansiniisr  Injury. 

Cited  in  note   (54  L.  R.  A.  39,  42)   on  vice  principalship  as  determined  with 
reference  to  character  of  act  which  caused  injury. 
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29  L.  R.  A.  327,  SAN  BERNARDINO  v.  SOUTHERN  P.  CO.  107  Cal.  524,  40 

Pac.  796. 
Corporate   taxation. 

Cited  in  notes  (57  L.  R.  A.  92)  on  taxation  of  corporate  franchise  in  United 
States;   (60  L.  R.  A.  685)  on  corporate  taxation  and  the  commerce  clause. 

29  L.  R.  A.  330,  TODD  v.  ELECTION  COMRS.  104  Mich.  474,  62  N.  W.  564, 

64  N.  W.  496. 
Use  of  candidate's  name  on  ballot. 

Cited  in  Stephenson  v.  Election  Comrs.  118  Mich.  417,  42  L.  R.  A.  222,  74 
Am.  St.  Rep.  402,  76  N.  W.  914,  holding  tickets  nominated  by  rival  factions 
entitled  to  place  on  official  ballot  in  adjoining  columns;  State  ex  rel.  Runge  v. 
Anderson,  100  Wis.  533,  42  L.  R.  A.  243,  footnote  p.  239,  76  N.  W.  482,  and  State 
€W  rel.  Bateman  v.  Bode,  55  Ohio  St.  233,  34  L.  R.  A.  500,  60  Am.  St.  Rep.  696,  45 
N.  E.  195,  sustaining  statute  prohibiting  use  of  candidate's  name  on  ballgt  more 
than  once;  Murphy  v.  Curry,  137  Cal.  481,  59  L.  R.  A.  98,  footnote  p.  97,  70 
Pac.  461,  which  holds  void,  statute  requiring  nominee  of  more  than  one  party 
to  choose  on  which  ticket  name  shall  be  printed.  n 

Cited  in  footnote  to  State  ex  reh  Blydenburgh  v.  Burdick,  34  L.  R,  A.  845, 
which  denies  right  to  have  name  of  candidate  for  elector  of  president  appear  on 
ballot  more  than  once. 

Validity  of  statnte  reqnirinar  olllclal   stamp  on   ballots. 

Cited  in  Slaymaker  v.  Phillips,  5  Wyo.  498,  47  L.  R.  A.  858,  42  Pac.  1049 
(dissenting  opinion),  majority  sustaining  requirement  of  indorsement  of  ini- 
tials of  judge  of  election  on  ballots. 

Retroactive  statnte. 

Cited  in  Re  Beecher,  113  Mich.  671,  72  N.  W.  11,  denying  that  statute  as  to 
purchase  of  premises  leased  by  decedent,  to  settle  estate,  affects  legatee's  vested 
rights. 

29  L.  R.  A.  337,  OHIO  GAS  FUEL  CO.  v.  ANDREWS,  50  Ohio  St.  695,  35  N. 

E.  1059. 
Liiability  for  escape  or  explosion  of  danflrerons  agencies. 

Cited  in  Bradford  Glycerine  Co.  v.  St.  Mary's  Woolen  Mfg.  Co.  60  Ohio  St. 
567,  46  L.  R.  A.  659,  71  Am.  St.  Rep.  740,  54  N.  E.  528,  affirming  liability  for 
damage  caused  by  explosion  of  nitroglycerin,  regardless  of  negligence;  Jjanga- 
baugh  V.  Anderson,  68  Ohio  St.  143,  62  L.  R.  A.  952,  67  N.  E.  286,  holding  lessor 
of  oil  land  not  liable  for  damiages  caused  by  oil  escaping  from  tanks,  thence  down 
hill  into  creek,  where  it  came  into  contact  with  fire  which  followed  back  trail  of 
oil  and  burned  building. 

Cited  in  footnotes  to  Ryan  v.  Los  Angeles  Ice  &  Cold  Storage  Co.  32  L.  R.  A.. 
524,  which  holds  negligence  shown  by  explosion  of  generator  of  refrigerating 
machine  while  inexperienced  employee  is  attempting  to  stop  leak;  Hatcher  v. 
Dtinn,  36  L.  R.  A.  689,  which  holds  inspector  of  oil  not  absolutely  liable  for  ex- 
plosion due  to  incorrectly  branding  it;  Purdy  v.  Westingjiouse  Electric  &  Mfg. 
Co.  51  L.  R.  A.  881,  which  holds  that  use  of  barrels  formerly  containing  explo- 
sive substance,  for  shipping  iron,  does  not  render  employer  liable  for  injury  to 
employee  by  explosion;  Tyler  v.  Moody,  54  L.  R.  A.  417,  which  denies  necessity 
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of  alleging  knowledge  of  falsity  of  warranty  of  safety  of  acetylene  gas  machiiie 
in  action  for  breach;  Vieth  v.  Hope  Salt  &,  Coal  Co.  57  L.  R.  A.  410,  which 
denies  liability  for  injury  to  neighbor  by  explosion  of  steam  boiler  operated  oo 
one's  own  premises  with  oare  and  skill. 

Cited  in  note  (29  L.  R.  A.  718)  on  negligence  in  manufacture  and  storage  of 
gunpowder,  nitroglycerin,   dynamite,   and  other   explosives. 

—  G««. 

Cited  in  Consumers'  Gas  Trust  Co.  v.  Perrego,  144  Ind.  359,  32  L.  R.  A.  149. 
footnote  p.  146,  43  N.  E.  306,  affirming  liability  for  explosion  caused  by  escape 
of  gas  from  main,  reaching  building  by  penetrating  soil;  Anderson  v.  Standard 
Gaslight  Co.  17  Misc.  627,  40  N.  Y.  Supp.  671,  holding  company  liable  for  fail- 
ure to  discover  leak  in  meter,  gas  from  which  became  ignited  causing  fire;  Ger- 
man-American Ins.  Co.  V.  Standard  Gaslight  Co.  34  Misc.  595,  70  N.  Y.  Supp. 
384,  holding  company  liable  for  fire  resulting  from  servant's  applying  lighted 
match  to  locate  leak  in  gas  pipe. 

Cited  in  footnotes  to  Evans  v.  Keystone  Gas  Co.  30  L.  R.  A.  651,  which  holds 
company  liaole  for  injury  to  shade  trees  by  negligent  escape  of  natural  gas  from 
street  main;  Schmeer  v.  Gaslight  Co.  30  L.  R.  A.  653,  which  holds  gas  company, 
bofore  turning  on  gas  in  apartment  house,  must  see  that  pipes  are  safe;  Con- 
solidated Gas  Co.  V.  Crocker,  31  L.  R.  A.  785,  which  holds  failure  of  gas  com- 
pany to  exercise  care  to  discover  and  remedy  leak,  negligence;  Pine  Bluff  Water 
&  Light  Co.  V.  Schneider,  33  L.  R.  A.  366,  which  requires  gas  company  with 
notice  of  break  in  pipes,  to  take  precautions  against  injury;  Richmond  Gas  Co. 
V.  Baker,  36  L.  R.  A.  683,*  which  holds  gas  company  liable  for  escape  of  gas 
from  cracked  elbow  in  pipe,  repair  of  which  has  been  unsuccessfully  attempted; 
Dow  V.  Winnipesaukee  Gas  &  Electric  Co.  42  L.  R.  A.  569,  which  holds  pro- 
prietor of  gas  plant  liable  for  damage  to  greenliouse  plants  by  escaping  gas; 
Barrickman  v.  Marion  Oil  Co.  44  L.  R.  A.  92,  which  holds  gas  company  liable 
for  furnishing  natural  gas  at  so  great  a  pressure  as  to  set  building  on  fire; 
McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  790,  which  denies  gas  company's 
liability  for  explosion  due  to  blundering  act  of  employee  of  other  company. 

Cited  in  note   (29  L.  R.  A.  342)   on  liability  for  negligence  in  escape  and  ex- 
plosion of  gas. 
Municipal  povrer  over  nnlMincea. 

Cited  in  note  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating  to 
trade  or  business. 


29  L.  R.  A.  342,  LEBANON  LIGHT,  HEAT  &  POWER  CO.  v.  LEAP,  139  Ind. 

443,  39  N.  E.  57. 

Liability  for  escape  of  vaa  and  other  ezploalvea. 

Cited  in  Indiana  Natural  &  Illuminating  Gas  Co.  v.  McMath,  26  Ind.  App. 
156,  57  N.  E.  593,  affirming  right  to  recover  for  injuries  due  to  explosion  of  gas 
escaping  from  pipes  laid  on  surface  of  highway;  Consumers'  Gras  Trust  Co.  v. 
Perrego,  144  Ind.  359,  32  L.  R.  A.  149,  43  N.  E.  306,  affirming  right  to  recover 
for  explosion  caused  by  escape  of  gas  from  main  80  feet  distant;  Lebanon  Light, 
Heat  &  Power  Co.  v.  Griffin,  139  Ind.  477,  39  N.  E.  62,  holding  gas  company 
negligent  in  leaving  gas  pipe  loose  in  street,  poorly  jointed  and  subject  to  high 
pressure  of  gas,  which  was  escaping  and  burning  several  feet  high. 
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Cited  in  footnote  to  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R.  A. 
88 1,  which  holds  that  use  of  barrels  formerly  containing  explosive  substance,  for 
shipping  iron,  does  not  render  employer  liable  for  injury  to  employee  by  explosion. 

Cited  in  note  (29  L.  R.  A.  718)  on  negligence  in  manufacture  and  storage  of 
gunpowder,  nitroglycerin,  dynamite,  and  other  explosives. 

JHiinlclp«l  poifrer  over  muiMincea. 

Cited  in  note  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating  to 
trade  or  business. 

29  L.  R.  A.  355,  McGAHAX  v.  INDIANAPOLIS  NATURAL  GAS  CO.  140  Ind. 

335,  49  Am.  St.  Rep.  199,  37  N.  E,  601. 
IV«vllipence  «•  to  nae  of  match  to  locate  vas  leak. 

Cited  in  People's  Gaslight  A  Coke  Co.  v.  Amphlett,  93  111.  App,  202,  holding  it 
not  contributory  negligence  per  ae  to  use  lighted  match  in  locating  source  of 
escaping  gas. 

Liiablltty  for  tnjary  from  explosives. 

Cited  in  Consumers'  Gas  Trust  Co.  v.  Perrego,  144  Ind.  359,  32  L.  R.  A.  149, 
43  N.  E.  306,  affirming  liability  for  explosion  caused  by  escape  of  gas  from  main 
80  feet  away. 

Cited  in  footnote  to  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R.  A. 
881,  which  holds  that  use  of  barrels  formerly  containing  explosive  substance,  for 
shipping  iron,  does  not  render  employer  liable  for  injury  to  employee  by  explosion. 

Cited  in  note  (29  L.  R.  A.  718)  on  negligence  in  manufacture  and  storage  of 
^runpowder,  nitroglycerin,  dynamite,  and  other  explosives. 

Proximate  cause  of  Injury. 

Cited  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Wilson,  11  Ind.  App.  504,  38  N.  E.  343, 
holding  open  switch  proximate  cause  of  fireman's  death  by  collision  with  cars  on 
side  track;  Alexandria  Min.  &  Exploring  Co.  v.  Irish,  16  Ind.  App.  540,  44  N.  E. 
680,  holding  death  caused  by  explosion  of  gas,  proximate  result  of  defective  pipes; 
Enochs  V.  Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  145  Ind.  638,  44  N,  E.  658,  holding 
obstruction  of  street  by  train  not  proximate  cause  of  injury  to  one  tripping  over 
stone  in  passing  around  train;  New  York,  C.  &  St.  L,  R.  Co.  v.  Perriguey,  138 
Ind.  428,  37  N.  E.  976,  holding  failure  to  obey  orders  and  take  siding,  and  not 
defective  condition  of  head  light,  proxijnate  cause  of  injury  resulting  from  col- 
lision which  might  have  been  avoided  if  liead  light  not  defective. 

flnffldency  of  notice. 

Cited  in  note   (59  L.  R.  A.  274)   <m  sufficiency  of  general  allegations  of  negli- 
gence. 
Municipal   poorer  over   nuisances. 

Cited  in  note  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating  to 
trade  or  business. 

29  L.  R.  A.  360,  KOrXTZE  v.  KEXXEDY.  147  X.  Y  124.  2  X.  Y.  Anno.  Cas.  327, 

69  N.  Y.  S.  R.  388,  49  Am.  St.  Rep.  651,  41  X.  E.  414. 
Fraudulent  representations. 

Cited  in  Dayton  v.  American  Steel  Barge  Co.  76  App.  Div.  462.  79  N.  Y.  Supp. 
1130,  Affirming  36  Misc.  230,  73  N.  Y.  Supp,  310,  holding  agent's  agreement  to 
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reduce  commissions,  prompted  by  imiocent  misstatement  of  vendee's  agent  as  to 
sale,  void;  Parfitt  v.  Ferguson,  3  App.  Div.  186,  38  i>I.  Y.  Supp.  466,  holding 
burden  of  showing  is  fraud  upon  him  alleging  it;  L.  D.  Garrett  Go.  v.  Astor^ 
67  App.  Div.  597,  73  N.  Y.  Supp.  966,  holding  complaint  failing  to  allege  knowl- 
edge of  false  statements  insufficient;  Walsh  v.  Hyatt,  74  App.  Div.  23,  77  N.  Y. 
Supp.  8,  holding  evidence  of  false  representations  as  to  power  of  dredge  properly 
rejected  in  absence  of  allegation  of  fraud;  Lovelace  v.  Suter,  93  Mo.  App.  438. 
67  S.  W.  737,  denying  bank's  liability  for  cashier's  deceit  as  to  safety  of  invest- 
ment, made  under  belief  of  truth;  Boddy  v.  Henry,  113  Iowa,  468,  53  L.  B.  A. 
772,  footnote  p.  769,  85  N.  W.  771,  denying  that  landowner's  making  of  false 
representations  as  to  quantity,  under  belief  of  their  truth,  constitutes  deceit: 
Nolan  V.  Hamed,  13  App.  DiV.  161,  43*  N.  Y.  Supp.  329  (dissenting  opinion )« 
majority  holding  mistake,  not  amounting  to  fraudulent  representation,  as  to 
encroachment  of  house  on  lot  sold,  sufficient  to  avoid  contract  of  sale. 

Cited  in  footnotes  to  James  v.  Crosthwait,  36  L.  R.  A.  631,  which  holds  banker 
not  necessarily  relieved  from  liability  for  loss  incurred  on  credit  falsely  entered  on 
customer's  pass  book,  though  originally  intended  to  mislead;  Williams  Tfansp. 
Line  v.  Darius  Cole  Transp.  Co.  56  L.  R.  A.  939,  which  denies  right  to  rely  on 
false  representations  as  to  speed  of  steamboat,  if  warranty  as  to  speed  inserted 
in  contract. 

Cited  in  note  (35  L.  R.  A.  432,  435)  on  expression  of  opinion  as  fraud. 

i—  Intentional  or  notnnl  fraud. 

Cited  in  Forster  v.  Wilshusen,  14  Misc.  521,  35  N.  Y.  Supp.  1083,  rescinding 
contract  for  purchase  of  real  property  for  false  statements  of  amount  of  rentals: 
Enright  v.  Fellheimer,  25  Misc.  665,  56  N.  Y.  Supp.  366,  holding  proof  of  actual 
fraud  as  to  solvency  necessary  to  support  replevin  action;  Second  Nat.  Bank  v. 
Curtiss,  2  App.  Div.  512,  37  N.  Y.  Supp.  1028,  affirming  liability  for  attesting 
forged  signature  to  assignment  of  stock  oertificate;  Mendenhall  v.  Stewart,  18 
Ind.  App.  267,  47  N.  E.  943,  affirming  right  to  recover  for  false  attestation  of  sig- 
nature to  letter  of  credit;  Talmadge  v.  Sanitary  Security  Co.  31  App.  Div.  501. 
52  N.  Y.  Supp.  139,  holding  that  equity  will  rescind  subscription  induced  by 
false  representation  as  to  amount  of  stock  already  subscribed;  Taylor  v.  Com- 
mercial Bank,  68  App.  Div.  462,  73  N,  Y.  Supp.  924,  holding  representations  as  to 
solvency  of  debtor  of  bank  to  induce  credit,  made  by  cashier  without  knowledge 
of  facts,  to  enable  banks  to  collect  debt,  actionable ;  Arnold  v.  Richardson,  74  App, 
Div.  584,  77  N.  Y.  Supp.  763,  holding  that  vendor  relying  upon  treasurer's  state- 
ment made  to  financial  agency,  which  omitted  liabilities  on  accommodation  notes, 
may  rescind  sale;  Hadjcock  v,  Osmer,  153  N.  Y.  608,  47  N.  E.  923,  Affirming 
4  App.  Div.  437,  38  N.  Y.  Supp.  618,  holding  that  false  representation  of  solvency, 
made  without  knowledge  of  financial  condition,  constitutes  actual  fraud;  Sum- 
mers V.  Metropolitan  L.  Ins.  Co.  90  Mo.  App.  700,  holding  proof  of  intentional 
misrepresentation  in  application  for  insurance  necessary  to  defeat  action;  Hind 
man  v.  First  Nat.  Bank,  57  L.  R.  A.  119,  50  C.  C.  A.  636,  112  Fed.  944,  holding 
bank  falsely  certifying  to  deposit  of  capital  stock  to  ind\ice  issue  of  license  to 
insurance  company  liable  to  purchasers  of  stock  relying  thereon;  Worthington  v. 
Herrmann,  89  App.  Div.  628,  85  N.  Y.  Supp.  1151,  holding  actual  fraud  neces- 
sary to  support  action  for  fraudulent  representations ;  Spier  v.  Hyde,  92  App.  Div. 
482,  87  N.  Y.  Supp.  285,  holding  contract  avoided  by  misrepresentations  as  to 
terms  of  existing  contract  for  disposal  of  corporate  stock,  and  as  to  number  of 
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Bhares  that  would  be  put  in  pool;  Warfleld  v.  Clark,  118  Iowa,  75,  91  N.  W.  833, 
holding  that  negligent  misstatement  as  to  financial  condition  of  insurance  com- 
pany, required  to  be  filed,  will  not  support  action  for  intentional  fraud  by  one 
purchasing  stock:  Benedict  v.  Guardian  Trust  Co.  91  App.  Div.  107,  86  N.  Y. 
Supp.  370,  upholding  right  to  recover  for  fraudulent  statements  in  prospectus 
as  to  earnings  of  mining  company. 

Cited  in  footnote  to  James  v.  Crosthwait,  36  L.  R.  A.  631,  which  holds  bank 
li'ible  for  loss  incurred  in  reliance  on  false  entry  of  credit  on  bank  book^  induced 
by  conduct  authorizing  belief  that  credit  is  genuine. 

29  L.  R.  A.  365,  COM.  v.  FORREST,  170  Pa.  40,  32  Atl.  662. 
Bicycle  1«it. 

Cited  in  Ordway  v.  Cornelius,  23  Pa.  Co.  Ct.  282,  holding  ordinance  prohibit- 
ing use  of  bicycles  on  certain  streets,  except  by  those  giving  bond,  unreasonable; 
Richardson  v.  Danvers,  176  Mass.  414,  50  L.  R.  A.  127,  79  Am.  St.  Rep.  320, 
57  N.  E.  688,  holding  bicj'cle  not  a  carriage;  State  ex  reU  Bettis  v.  Missouri 
P.  R.  Co.  71  Mo.  App.  391,  holding  that  carrier  may  refuse  to  carry  bicycles  as 
ordinary  baggage. 

Cited  in  footnotes  to  Myers  v.  Hinds,  33  L.  R.  A.  356,  which  holds  bicyclist 
liable  for  running  into  pedestrian  in  narrow  path;  Davis  v.  Petrinovich,  36 
L.  R.  A.  615,  which  holds  license  tax  on  bicycles  used  for  pleasure  unauthorized; 
Moore  v.  District  of  Columbia,  41  L.  R.  A.  208,  which  holds  reasonableness  of 
ordinance  prohibiting  riding  bicycle  with  handle  bars  more  than  4  inches  below 
saddle,  a  question  of  fact;  Wheeler  v.  Boone,  44  L.  R.  A.  821,  which  holds  riding 
tricycle  on  sidewalk  not  within  ordinance  prohibiting  bicycles. 

Cited  in  note  (47  L.  R.  A.  296,  297)  on  bicycle  law. 

29  L.  R.  A.  367,  NEW  YORK,  N.  H.  &  H.  R.  CO.  v.  BRIDGEPORT  TRACTION 

CO.  65  Conn.  410,  32  Atl.  953. 
Rlffht  to  Intemect  tracks  or  rlgrht  of  iray. 

Cited  in  footnote  to  Chester  Traction  Co.  v.  Philadelphia,  W.  &  B.  R.  Co.  44 
L.    R.   A.   269,   which    holds   imperious   necessity   for   additional    street   railway 
crossing  over  railroad  not  shown  by  increase  of  traffic,  preventing  quick  move- 
ment of  cars. 
—  Rlsht  to  com pensat lorn* 

Approved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Steel,  47  Neb.  743,  66  N.  W.  830,  hold- 
ing railroad  company  having  permanent  easement  in  street  not  entitled  to  com- 
pensation as  condition  to  crossing  of  tracks  by  trolley  company. 

Cited  in  New  York,  N.  H.  &  H.  R.  Co,  v.  Fair  Haven  &  W.  R.  Co.  70  Conn. 
616,  40  Atl.  607,  holding  that  trolley  company  must  compensate  railroad  com- 
pany as  condition  of  crossing  parcel  of  land  acquired  by  latter  by  deed  and 
condemnation;  Consolidated  Traction  Co.  v.  South  Orange  &  M.  Traction  Co. 
66  N.  J.  Eq.  584,  40  Atl,  15,  denying  street  car  company's  right  to  compensation 
for  construction  of  crossing  over  tracks  by  another  company. 

Cited  in  footnote  to  Southern  R.  Co.  v.  Atlanta  R.  &  Power  Co.  61  L.  R.  A. 
126,  which  sustains  right  of  street  railway  to  cross  steam  railroad  tracks  with- 
out compensation. 

Cited  in  note  (29  L.  R.  A.  485)  on  right  of  railroad  company  to  compensation 
for  laying  street  railway  across  railroad  track  on  street  crossing. 
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Injunction  narainst  conatrnctlon  of  street  irnllifrny* 

Cited  in  footnote  to  General  Electric  Co.  v.  Chicago^  I.  ft  L.  R.  Co.  58  U  R.  A. 
231,  which  sustains  right  of  railroad  company  to  injunction  against  oonstmc- 
tion,  under  invalid  ordinance,  of  street  railway  which  would  specially  injoic 
former  company's  access  to  its  freight  house. 

Leslalattve   control   over  city  atreets. 

Cited  in  Central  R.  £  Electric  Co.*s  Appeal,  67  Conn.  209,  35  Atl.  32,  holding 
that  legislature  may  give  street  railway  company  right  to  use  street  without 
consent  of  municipality. 

General  net  ns  nlfectlns  apednl. 

Cited  in  Shea  v.  New  York,  N.  H.  &  H.  R.  Co.  66  Conn.  271,  33  Atl.  918,  deny- 
ing that  passage  of  general  act  relating  to  appeals  affects  provision  of  city 
charter  as  to  same  subject. 

29  L.  R.  A.  376,  WOOD  v.  AUBURN,  87  Me.  287,  32  Atl.  906. 
Compnlsory  service  by  pnblic   service  corporations. 

Cited  in  footnotes  to  Indiana  Natural  &  Illuminating  Gas  Co.  ▼.  State.  57 
L.  R.  A.  761,  which  denies  right  of  natural  gas  company  to  discriminate  against 
single  consumer  by  enforcing  meter  rate,  instead  of  flat  rate,  against  him;  Gard- 
ner V.  Providence  Teleph.  Co.  55  L.  R.  A.  113,  which  sustains  right  to  deprive 
customer  of  telephone  service  on  refusal  to  discontinue  use  of  extension  instru- 
ments not  furnished  by  it. 

Distinguished  in  Rushville  Co-op.  Teleph.  Co.  v.  Irvin,  27  lai.  App.  67,  59 
N.  E.  327,  sustaining  company's  right  to  discontinue  telephone  service  for  non- 
payment of  dues ;  Mackin  v.  Portland  Gas  Co.  38  Or.  127,  49  L.  R.  A.  599,  61 
Pac.  134,  upholding  rule  against  supply  of  gas  at  one  set  of  premises  till  pay- 
ment for  supply  at  another. 

Biy  ivnter  compnny* 

Cited  in  Kelsey  v.  Fire  &  Water  Comrs.  113  Mich.  221,  37  L.  R.  A.  078,  foot- 
note p.  675,  71  N.  W.  689,  denying  owner's  right  to  require  supply  of  water 
to  each  tenant  as  separate  consumer;  McGregor  v.  Case,  80  Minn.  216,  83  N.  W. 
140,  refusing  to  enjoin  cutting  off  consumer's  water  supply  for  nonpayment  of 
excpssive  rate;  Crumley  v.  Watauga  Water  Co.  99  Tenn.  427,  41  S.  W.  105^. 
holding  that  water  company  cannot  refuse  to  supply  consumer  because  of  non- 
payment of  note  taken  for  rates;  Turner  v.  Revere  Water  Co.  171  Mass.  335, 
40  L.  R.  A.  660,  68  Am.  St.  Rep,  432,  50  N.  E.  634,  holding  rule  «f  water  com- 
pany against  turning  on  water  until  payment  of  bills  of  previous  tenants,  void: 
Jones  V.  Nashville,  109  Tenn.  507,  72  S.  W.  985,  sustaining  ordinance  forbiddinjr 
city  employees  from  providing  water  to  consumers  until  past  indebtednc'^  is 
paid. 

Cited  in  footnotes  to  American  Waterworks  Co.  v.  State,  30  L.  R.  A.  447, 
which  sustains  power  to  compel  private  water  company  to  furnish  water  to 
patrons  without  discrimination ;  State  ex  rcl.  Milsted  v.  Butte  City  Water  Co. 
32  L.  R.  A.  697,  which  denies  right  of  water  company  to  refuse  to  supply  water 
to  tenant;  Bienville  Water-Supply  Co.  v.  Mobile,  33  L.  R,  A.  59,  which  authorias 
injunction  against  water  company  shutting  off  supply  of  water  for  public  pur- 
poses; Ladd  V.  Boston,  40  L.  R.  A.  171,  which  upholds  removal  of  water  meter 


367-a78.J  L.  R.  A.  CASES  AS  AUTHORITIES.      ,     1147 

thougJ)  fixtures  so  arranged  as  to  cost  consumer,  after  removal;  twenty  times  as 
much  as  others  pay. 

Establlahment  and  resnlation  of  mnnlctpml   ifrater  anpply. 

Cited  in  note  (61  L.  R.  A.  118)  on  establishment  and  regulation  of  municipal 
"water  supply. 


29  L.  R.  A.  378,  STATE  ex  rel.  LITTLE  v,  UNIVERSITY  OF  KANSAS,  55  Kan. 
389,  40  Pac.  656. 

Power*  and  llabtlltlea  of  pnbllc  Institntlona. 

Cited  in  footnotes  to  Washingtonian  Home  v.  Chicago,  29  L.  R.  A.  798,  whicli 
holds  corporation  composed  of  private  individuals  not  restricted  from  conducting 
business  f©r  private  benefit,  private  corporation  within  prohibition  of  donations 
by  municipalities;  Smith  v.  Cornelius,  30  L.  R.  A,  747,  which  holds  lease  for 
ninety-nine  years  by  public  corporation  of  state  property  to  private  person, 
Mltra  vires;  Gross  v.  Kentucky  Board  of  Managers,  43  L.  R.  A.  703,  which 
sustains  right  to  sue  state  board  of  managers  of  World's  Fair  Exposition  without 
<K>nsent  of  state;  Maia  v.  Eastern  State  Hospital,  47  L.  R.  A.  577,  which  denies 
liability  of  state  hospital  for  injuries  to  inmate  from  negligence  or  misconduct 
of  persons  in  charge;  Moody  v.  State's  Prison,  53  L.  R.  A.  855,  which  donie:* 
liability  of  state  to  prison  guard  for  injuries  by  defective  ladder;  Trevett  v. 
Prison  Asso.  50  L.  R.  A.  564,  which  holds  prison  association,  not  controlled 
by  state,  liable  for  its  torts;  Lane  v.  Minnesota  State  Agri.  Soe.  29  L.  R,  A,  708, 
which  denies  exemption  from  liability  for  negligence  of  state  agricultural  society 
as  public  corporation;  Overholscr  v.  National  Home  for  Disabled  Volunteer 
Soldiers,  62  L.  R.  A.  936,  which  holds  national  home  for  disabled  soldiers  a  part 
of  United  States  government  not  subject  to  action  sounding  in  tort. 

Univemltlea. 

Cit€¥l  in  People  ex  rel.  Jerome  v.  State  University,  24  Colo.  179,  49  Pac.  286, 
denying  regents'  power  to  change  location  of  department  of  state  university;  Re 
Rover,  123  Cal.  623,  44  L.  R.  A,  369,  footnote  p.  364,  56  Pac.  461,  sustaining 
power  of  state  imiversity  to  take  bequest. 

Cited  in  footnote  to  Oklahoma  Agri.  &  M.  College  v.  Willis,  40  L.  R.  A.  677, 
which  denies  power  to  sue  agricultural  and  mechanical  college  created  by,  and 
existing  under,  stiitute. 

( 
lieffialatlve    poorer    over   edncattonal    corporations. 

Cited  in  footnotes  to  Sterling  v.  University  of  Michigan,  34  L.  R.  A.  150, 
which  denies  legislative  power  to  designate  where  department  of  state  university 
shall  be  located;  Watson  Seminary  v.  County  Court,  45  L.  R.  A.  675,  which 
holds  charter  provisions  of  educational  corporation  changeable  at  will  of  legis- 
lature. 

Creation  of  de  facto  corporation. 

Cited  in  Marion  Bond  Co.  v.  Mexican  CoflTee  &  Rubber  Co.  160  Ind.  561,  65 
N.  E.  748,  holding  de  facto  corporation  created  by  organization  under  particular 
tstatute,  and  including  powers  which  such  statute  does  not  authorize. 
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^no   -warrwLuto  Avalnat  corporation*. 

Cited  in  note  (63  L.  R.  A.  761,  764)  on  quo  warranto  against  oorporatioiu  for 
making  illegal  charges  in  course  of  authorized  business. 

29  L.  R.  A.  386,  HOCKING  VALLEY  COAL  CO.  v.  ROSSER,  53  Ohio  St.  12,  » 

Am.  St.  Rep.  622,  41  N.  E.  263. 
Special  leslalatlon. 

Cited  in  Mykrantz  v.  Globe  Bldg.  &  L.  Asso.  19  Ohio  C.  C.  57,  holding  void, 
statute  exempting  building  and  loan  associations  from  operation  of  usury  laws; 
State  ex  rel.  Schwartz  v.  Ferris,  53  Ohio  St.  338,  30  h,  R.  A.  224,  41  X.  E.  579, 
holding  void,  tax  upon  inheritances  exceeding  $20,000;  Palmer  v.  Tingle,  55  Ohio 
St.  445,  45  N.  £.  313,  declaring  unconstitutional,  statute  giving  to  subcontractors, 
laborers,  and  material  men  lien  on  owner's  property;  Williams  v.  Donough,  65 
Ohio  St.  506,  56  L.  R.  A.  769,  63  N.  E.  84,  declaring  invalid,  statute  protecting 
insurance  benefits  from  attachment;  O'Connell  v.  Menominee  Bay  Shore  Lumber 
Co.  113  Mich.  126,  71  N.  VV.  449,  holding  void,  statute  authorizing  service  of 
process  in  adjoining  counties  in  certain  cases;  Johnson  v.  Goodyear  ^fin.  Co. 
127  Cal.  15,  47  L.  R.  A.  343,  78  Am.  St.  Rep.  17,  59  Pac.  304,  holding  stetute 
giving  employees  of  corporation  lien  for  wages,  void;  Mahoney  v.  Kinney.  5  Ohio 
N.  P.  338,  holding  statute  relating  to  chattel  mortgages  not  void  for  want  of 
uniformity,  when  it  is  not  limited  to  any  locality,  but  operates  upon  all  alike. 

Cited  in  note  (60  L.  R.  A.  322)  on  constitutional  equality  in  United  States 
in  relation  to  corporate  taxation. 

Distinguished  in  Snell  v.  Cincinnati  Street  R.  Co.  60  Ohio  St.  269,  64  N.  E. 
270,  Reversing  16  Ohio  C.  C.  707,  holding  statute  giving  change  of  venue  in  sait 
by  or  against  corporation  in  county  where  more  than  fifty  stockholders  reside, 
valid. 
— -  AlloTvance  for  attorney's  fee* 

Cited  in  Permanent  Sav.  &  L.  Co.  v.  Sennt,  4  Ohio  N.  P.  347,  denying  right  of 
purchaser 'at  tax  sale  to  recover  attorney's  fees  for  filing  cross  petition;  Dell 
V.  Marvin,  41  Fla.  227,  45  L.  R.  A.  202,  footnote  p.  201,  79  Am.  St.  Rep.  171. 
26  So.  188,  sustaining  statute  giving  to  successful  plaintiff  attorney's  fees  in 
suit  to  foreclose  mechanic's  lien,  but  not  to  defendant;  Los  Angeles  Gold  Mine 
Co.  V.  Campbell,  13  Colo.  App.  7,  56  Pac.  246,  and  Davidson  v.  Jennings.  27  Colo. 
195,  48  L.  R.  A.  343,  83  Am.  St.  Rep.  49,  60*  Pac.  354,  declaring  unconstitutiontil. 
act  giving  attorney's  fees  in  suit  to  foreclose  mechanic's  lien;  Openshaw  v.  Hnltin. 
24  Utah,  430,  91  Am.  St.  Rep.  796,  68  Pac.  138,  holding  statute  providing  for  at- 
torney's fee  in  suit  to  compel  mortgagee  to  execute  release,  void;  Atchiiton.  T. 
&  S.  F.  R.  Co.  V.  Matthews,  174  U.  S.  116,  43  L.  ed.  917,  19  Sup.  Ct.  Kep.  009. 
sustaining  act  giving  attorney's  fee  in  action  against  railroad  company  for 
damage  by  fire:  Gano  v.  Minneapolis  &  St.  L.  R.  Co.  114  Iowa,  716,  55  L.  R.  A. 
265,  footnote  p.  263,  80  Am.  St.  Rep.  393.  87  N.  W.  714,  sustaining  requirement 
for  payment  of  attorney's  fee  on  successful  appeal  by  land  owner  from  award  in 
eminent  domain;  Dodge  v.  Morrow,  14  Ind.  App.  537.  41  N.  E,  967,  refusing  to 
consider  statute  allowing  attorney's  fee,  as  involving  constitutional  question: 
Vogel  V.  Pekoe,  157  111.  347,  30  L.  R.  A.  494,  footnote  p.  491,  42  N.  E.  386  (dis- 
senting opinion),  majority  sustaining  statute  allowing  attorney's  fees  in  suits 
for  wages. 

Cited  in  footnotes  to  Cameron  v.  Chicago,  M.  &  St.  P.  R,  Co.  31  L.  R.  A.  553. 
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^wliich  holds  valid,  act  allowing  attorneys'  fees  in  actions  against  railroad  com- 
panies for  taking  land  without  making  compensation;  Turner  v.  Boger,  49  L. 
R.  A.  590,  which  holds  provision  for  attorneys'  fees  in  trust  deed  void;  At- 
Icinson  v.  VVoodmansee,  64  L.  R.  A.  325,  which  holds  void,  provision  for  recov- 
ery of  attorney's  fee  by  successful  plaintiff  in  action  to  enforce  laborer's  or 
^.rtisan's  lien. 

^9   L.  R.  A.  390,  STATE  v.  HAUG,  95  Iowa,  413,  64  N.  W.  398. 
Riclita  of  flahery. 

Cited  in  notes  (39  L.  R.  A.  582)  on  governmental  control  over  right  of  fishery; 
(60   L.  R.  A.  504)    on  right  to  fish. 

-29    L.   R.  A.  393,   PEOPLE   ex  rel.   HECKERJONES-JEWELL   MILL.    CO.   v. 

BARKER,  147  N.  Y.  31,  69  N.  Y.  S.  R.  337,  41  N.  E.  435. 
*razAtIon  of  nonresident*. 

Cited  in  People  ex  rel.  Barney  v.  Barker,  16  App.  Div.  267,  44  N.  Y.  Supp.  718, 
requiring  nonresident  to  show  indebtedness  to  residents  in  excess  of  value  of 
other  than  taxable  property,  to  obtain  statutory  exemption;  People  ex  rel. 
Yellow  Pine  Co.  v.  Barker,  23  App.  Div.  526,  48  N.  Y.  Supp.  553,  holding  foreign 
-corporations  taxable  upon  credits  and  bills  receivable  for  goods  sold  in  state; 
Re  King,  71  App.  Div.  583,  76  N.  Y.  Supp.  220,  holding  firm  having  manufactur- 
ing plant  in  state,  and  sales  department  elsewhere,  resulting  in  excess  of  in- 
debtedness over  assets  in  state,  not  subject  to  transfer  tax. 

Corporate  tnxnt ion* 

Cited  in  People  ex  rel.  Hyde  v.  Miller,  90  App.  Div.  600,  85  N.  Y.  Supp.  522, 
holding  corporation  not  entitled  to  deduct  liabilities  and  assets  employed  out  of 
«tate  for  purpose  of  franchise  tax  assessment. 

Cited  in  note   (58  L.  R.  A.  577)   on  taxation  of  capital  stock  of  corporations 
in   United   States. 
-Constmctton  of  conrt'a  declalona. 

Cited  in  Irvine  v.  F.  H.  Palmer  Mfg.  Co.  3  App.  Div.  388,  39  N.  Y.  Supp.  245, 
holding  that  language  of  decisions  must  be  construed  with  reference  to  facts  of 
«nch  case. 

29  L.  R.  A.  398,  Re  PRYOR,  55  Kan.  724,  49  Am.  St.  Rep.  280,  41  Pac.  958. 
Reirnlatlon  of  rate*,  toll*,  and  prices. 

Cited  in  Wnbnska  Electric  Co.  v.  Wymore,  60  Neb.  202,  82  N.  W.  626,  holding 
city  of  second  class  without  implied  authority  to  regulate  electric  light  rates. 

Cited  in  footnotes  to  Louisville  Gas  Co.  v.  Dulaney,  36  L.  R.  A.  125,  which 
denies  right  to  charge  meter  rent  to  small  consumers  of  gas  in  addition  to  max- 
imum charge;  Muncie  Natural  Gas  Co.  v,  Muncie,  60  L.  R,  A.  822,  which  sus- 
tains city's  power  to  stipulate  as  to  maximum  rates  for  gas. 

Cited  in  note  (33  L.  R.  A.  181)  on  legislative  power  to  fix  tolls,  rates,  or 
prices. 

29  L.  R.  A.  401,  BARBER  ASPHALT  PAVING  CO.  v.  HARRISBURG,   12  C. 

C.  A-  100,  28  U.  S.  App.  108,  64  Fed.  283. 
Liability  of  city  for  fatlnre  to  make  aMiessment  to  pay  contractor. 

Cited  in  Barber  Asphalt  Paving  Co.  v.  Denver,  19  C.  C.  A.  143,  36  U.  S.  App. 


1150        L.  R  A.  CASES  AS  AUTHORITIES.        [29  L.  R.  A. 

490,  72  Fed.  339,  holding  municipal  corporation  primarily  liable  for  improve- 
ments which  it  contracts  that  street  railway  companies  shall  pay  by  aaoeas 
ment;  Ft.  Dodge  Electric  Light  &  Power  Co.  v.  Ft.  Dodge,  116  Iowa,  575,  9P 
N.  W.  7,  holding  city  liable  to  contractor  for  amount  of  certificates  illegally  a»- 
eessed  against  street  railway  company;  Gable  v.  Altoona,  200  Pa.  19..  49  AU. 
367,  denying  that  illegality  of  assessment  provided  for  payment  of  bonds  re- 
lieves city  from  liability;  Heller  v.  Garden  City,  58  Kan.  267,  48  Pac  841, 
lidding  city  liablfr  generally,-  after  refuel  to  mkke  assessment  according  to  con- 
tract to  pay  for  local   improvements. 

Cited  in  footnotes  to  German  American  Sav.  Bank  v.  Spokane,  38  Ii.  R.  A. 
259,  which  denies  city's  liability  to  action  on  street-grade  warrants  becau.«e  of 
officer's  delay  in  providing  fund;  Weston  v.  Syracuse,  43  L.  R.  A.  678,  which 
holds  city  liable  for  wrongful  refusal  to  accept  contract  as  completed  and  make 
assessments  to  pay  contractor;  Pontiac  v.  Talbot  Paving  Co.  48  L.  R.  A.  326, 
which  denies  city's  liability  to  contractor  for  refusal  to  make  new  special  assess- 
ment after  original  assessment  set  aside;  Louisville  v.  Bitzer,  61  L.  R.  A. 
434.  which  sustains  city's  liability  to  contractor  for  street  improvement,  not' 
withstanding  agreement  to  look  only  to  abutting  property. 

Invalidity  of  contract  «•  alfectlns  recovery. 

Distinguished  in  Gillette-Herzog  Mfg.  Co.  v.  Canyon  County,  85  Fed.  398,. 
denying  right  to  recover  for  bridge  constructed  under  void  contract. 

29  L.  R.  A.  404,  SHORT  v.  STATE,  80  Md.  392,  31  Atl.  322. 
Poll  tnxea. 

Cited  in  Galloway  v.  Tavares,  37  Fla.  62,  19  So.  170,  holding  council  without 
power  to  pass  ordinance  requiring  male  residents  to  work  on  roads. 

Cited  in  footnotes  to  Ratliff  v.  Beale,  34  L.  R.  A.  472,  which  denies  right  t» 
sell  nontaxable  property  to  pay  poll  tax;  Kansas  City  v.  Whipple,  36  L.  R.  A. 
747,  which  holds  requirement  to  compel  tax  from  all  male  residents,  except  those 
voting  at  general  city  election,  void;  Russell  v.  Ayer,  37  L.  R,  A.  246,  which  holds 
constitutional  provision  for  levying  capitation  tax  equal  to  tax  on  property  val- 
ued at  $300,  not  self-executing. 

29  L.  R.  A.  416,  DUVAL  COUXTY  v.  JACKSONVILLE,  36  Fla.  196,  18  So.  339. 
HIgrbway  taxation. 

Cited  in  footnotes  to  Simon  v.  Northup,  30  L.  R.  A.  171,  which  upholds  legis- 
lative power  to  require  city  to   incur  debt  for  bridges  and  ferries:    Byrxra    v. 
Marion   County,   33   L.  R,  A.   476,  which   authorizes  taxation   of  city  property 
for  free  gravel  roads  or  turnpikes,  within  county. 
Tax   on  county  property   to  support  troops. 

Cited  in  State  ew  rel.  Milton  v.  Dickenson,  44  Fla.  638,  60  L.  R.  A.  545,  33 
So.  514  (dissenting  opinion),  majority  holding  statute  requiring  counties  U> 
levy  tax  to  provide  armories  for  state  soldiers  void. 

Character  of  title  to  act. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Burns,  38  Fla.  387,  21  So.  290,  holding  that 
title  to  act  must  give  synopsis  of  its  provisions. 
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2»  L.  R.  A.  423,  BALD  EAGLE  VALLEY  R.  CO.  v.  NITTANY  VALLEY  R.  CO. 

171  Pa.  284,  50  Am.  St.  Rep.  807,  33  Atl.  239. 
0«»'ren«nts    ru.'nnimm    yfvlth    land. 

Cited  in  Kelly  v.  Nypano  R.  Co.  23  Pa.  Co.  Ct.  179,  holding  that  equity  will 
compel  railroad  company  to  maintain  fence  under  deed  containing  covenant  to 
erect  fences;  Landell  v.  Hamilton,  175  Pa.  337,  34  L.  R.  A.  230,  38  W.  N.  C. 
244,  34  Atl.  663,  denying  that  change  in  use  of  premises  from  residence  to  busi- 
ness purposes  attecrts  building  restriction;  Electric  City  Land  &  Improv.  Co.  v. 
West  Ridge  Coal  Co.  187  Pa.  512,  41  Atl.  458,  enjoining  grantor's  assignee  from 
conducting  mining  operations  contrary  to  condition  in  deed. 

Cited  in  footnote  to  Doty  y.  Chattanooga  U.  R.  Co.  48  L.  R.  A.  160,  which 
holds  covenant  for  running  certain  trains  binding  on  subsequent  purchaser  of 
railroad. 

Vaftlldlty  of  contracts  for  trafllc  and  pnrchaac  of  atoclc. 

Cited  in  Cumberland  Valley  R.  Co.  v.  Gettysburg  &  H.  R.  Co.  177  Pa.  562, 
39  W.  N.  C.  81,  35  Atl.  952,  decreeing  specific  performance  of  contract  between 
connecting  railroad  companies  relating  to  through  tickets  and  interchange  of 
traffic  and  cars;  Northern  C.  R.  Co.  v.  Walworth,  193  Pa.  215,  44  Atl.  253,  hold- 
ing contract  for  purchase  by  railroad  company  of  stock  of  another  not  against 
public  policy  when  lines  not  competing;  Bangor  &  P.  R.  R.  Co.  v.  American  Ban- 
gor Slate  Co.  203  Pa.  8,  52  Atl.  40,  Affirming  8  Northampton  Co.  Rep.  146, 
holding  contract  between  railroad  president  and  president  of  slate  company,  to 
•hip  all  of  latter 's  products  over  former's  road,  void. 

Cited  in  footnote  to  Jacobson  v.  Wisconsin,  M.  &  P.  R.  Co.  40  L.  R.  A.  389, 
which  sustains  making  of  joint  rates  for  through  shipments  over  connecting 
railroads. 

Po^wcra  of  electric  Itirht  company  as  to  ratea* 

Cited  in  Mercur  v.  Media  Electric  Liglit,  Heat  &  Power  Co.  19  Pa.  Super.  Ct. 
525,  8  Del.  Co.  Rep.  386,  upholding  right  of  electric  light  company  to  classify 
customers  as  to  rate,  on  basis  of  location  and  amount  of  power  used. 

Snlllctency  of   consideration. 

Cited  in  Erie  Forge  Co.  v.  Pennsylvania  Iron  Works  Co.  22  Pa,  Super.  Ct. 
655,  holding  resumption  of  business  relations  between  two  parties  sufficient  con- 
sideration to  support  contract  to  "mark  off"  disputed  account. 

Jvdirntent    npon    demnrrer. 

Cited  in  Graeff  v.  Felix,  24  Pa.  Co.  Ct.  667,  granting  final  decree  upon  over- 
ruling demurrers  as  unfounded. 

Distinguished  in  Corbet  v.  Oil  City  Fuel  Supply  Co.  6  Pa.  Super.  Ct.  20,  40 
W.  N.  C.  482,  allowing  defendant  to  answer  upon  overruling  demurrer  which 
was  not  interposed  to  cause  delay. 

29  L.  R.  A.  429,  IRELAND  v.  GLOBE  MILL.  A  REDUCTION  CO.  19  R.  I.  180, 
61  Am.  St.  Rep.  756,  32  Atl.  921. 

Attacbmeat  or  levy-  npon  atock  In  foreign  corporation. 

Approved  in  Pinney  v.  Nevills,  86  Fed.  97,  denying  right  to  attach  stock  of  for- 
eign corporation  owned  by  nonresident,  in  absence  of  statute. 

Cited  in  Simpson  v.  Jersey  City  Contracting  Co.  165  N.  Y.  203,  55  L.  B.  A. 
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809,  58  N.  E.  890  (dissenting  opinion),  majority  upholding  right  to  attach  in- 
terest ir  stock  of  foreign  corporation  pledged  by  nonresident  t*o  resident;  Caf- 
fery  v.  Choctaw  Coal  t  Min.  Co.  95  Mo.  App.  185,  68  S.  \V.  1049,  holding  execu- 
tion issued  from  territorial  court  against  shares  of  stock  of  foreign  corporation 
void. 

Cited  in  note   (55  L.  R.  A.  803)   on  attachment  of  shares  of  stock  in  foreign 
corporation. 
Reatrlctlona   on    transfer   of   stock. 

Later  appeals  in  20  R.  I.  190,  38  L.  R.  A.  299,  38  Atl.  116,  holding  contract 
by  proposed  stockholder  to  offer  stock  to  corporation  before  others  not  binding; 
and  21  R.  I.  10,  79  Am.  St.  Rep.  769,  41  Atl.  258,  denying  that  assignee  is  bound 
by  by-law  assented  to  by  assignor,  relating  to  sale  of  stock. 

Cited  in  Victor  G.  Bloede  Co.  v.  Bloede,  84  Md.  142,  33  L.  R.  A.  105.  57 
Am.  St.  Rep.  37*3,  34  Atl.  1127,  holding  bylaw  restricting  right  to  transfer 
shares  of  stock,  invalid. 

Cited  in  footnotes  to  Craig  v.  Hesperia  Land  &  Water  Co.  35  L.  R.  A.  306, 
which  holds  refusal  to  transfer  stock  on  books  not  justified  by  existence  of 
unpaid  assessment;  Carter  v.  Producers'  Oil  Co.  39  L.  R.  A.  100,  which  holds 
right  of  member  of  limited  partnership  to  purchase  additional  shares  limited  by 
rule  requiring  re-election  to  membership  as  to  such  shares;  Spurgeon  v.  Santa 
Ana  Valley  Irrigation  Co.  39  L.  R.  A.  701,  which  holds  purchaser  at  sale  of  de- 
linquent stock   for   assessments   not   affected   by   by-law    restricting  transfers. 

29  L.  R.  A.  431,  SANDERS  v.  POTTLITZER  BROS.  FRUIT  CO.  144  N.  Y.  209, 

63   N.   Y.   S.   R.   76,  43   Am.   St.   Rep.   757,   39   N.   E.   75. 
SnlRctency    of    neccottatlona    to    support    contract. 

Cited  in  Zeltner  v.  Irwin,  21  Misc.  14,  46  N.  Y.  Supp.  852,  holding  that 
mailing  letter  of  acceptance  completes  contract  when  proposition  sent  by  mail; 
Phenix  Ins.  Co.  v.  Schultz,  25  C.  C.  A.  459,  42  U.  S.  App.  483,  80  Fed.  337,  deny- 
ing that  contract  is  completed  by  mailing  indefinite  letter  of  acceptance;  William 
Wicke  Co.  v.  Kaldenberg  Mfg.  Co.  21  Misc.  80,  48  N.  Y.  Supp.  937,  and  Wilbur 
V.  Collin,  4  App.  Div.  419,  38  N.  Y.  Supp.  848,  enforcing  oral  agreement  a»  to 
lease,  when  nothing  left  except  to  reduce  contract  to  writing ;  People  v.  St.  Nich- 
olas Bank,  3  App.  Div.  549,  38  N.  Y.  Supp.  379,  holding  that  instrument  reciting 
terms  of  lease  and  agreement  to  exchange  leases  con.stitutes  valid  lease;  XicholU 
V.  Granger,  7  App.  Div.  116,  40  N.  Y.  Supp.  99,  refusing  to  enforce  formal  agree- 
ment, when  minds  of  parties  fail  to  meet  on  all  terms;  Arnold  v.  Rothschild^s 
Sons  Co.  37  App.  Div.  570,  56  N.  Y.  Supp.  161,  denying  that  negotiations  had 
through  broker  establishes  completed  lease;  Day  v.  Dow,  46  App.  Div.  150,  61 
N.  Y.  Supp.  793,  holding  agreement  providing  it  shall  be  "put  in  legal  form  upon 
demand  of  either  party"  definite;  Franke  v.  Hewitt,  56  App.  Div.  501,  68  N.  Y. 
Supp.  968,  denying  that  oral  negotiations  constitute  lease,  where  parties  contem- 
plated reduction  to  writing;  Disken  v.  Herter,  73  App.  Div.  455,  77  N.  Y.  Supp. 
300,  holding  agreement  as  to  services,  determined  upon  orally,  not  unenforceable 
when  nothing  left  except  to  reduce  to  writing;  Boysen  v.  Van  Dom  Iron  Works 
Co.  94  App,  Div.  96,  87  X.  Y.  Supp,  995,  holding  proposal  and  acceptance  of 
offer  to  furnish  materials  for  public  improvement  suflUcient  to  constitute  con- 
tract, although  formal  instrument  was  to  be  executed  later;  Brauer  v.  Oceanic 
Steam  Nav.  Co.  178  N.  Y.  343,  70  N.  E.  863,  holding  telegraphic  correspondence 


429-444.]  L.  R  A.  CASES  AS  AUTHORITIES.  1153 

partly  confirming  oral  agreement  relating  to  cattle  space  in  steamer,  but  lacking 
•certain  important  parts  of  contract,  insufficient;  Post  v.  Davis,  7  Kan.  App. 
221,  52  Pac.  903,  holding  that  letters  and  telegrams  may  constitute  enforceable 
agreement  when  nothing  remains  but  execution  of  formal  instrument;  American 
Lighting  Co.  v.  McCuen,  92  Md.  706,  48  Atl.  352,  holding  enforceable  contract 
iormed  by  acceptance  of  bid  for  lighting  streets. 

FormAl    Instnunemt    wkm    curing    defective    prellmtnary    contract. 

Cited  in  Gough  v.  Loomis,  123  Iowa,  648,  99  N.  W.  296,  holding  uncertainty  of 
-description  in  preliminary  contract  for  sale  of  land  cured  by  execution  of  cor- 
rect formal  instrument. 

Dnte  of  transfer  of  choae  in  action. 

Cited  in  Roberts  v.  First  Nat.  Bank,  8  N.  D.  484,  79  N.  W.  1049,  holding  that 
transfer  of  account  dates  as  of  time  of  oral  agreement  to  assign. 

Telefirrama    a*    ivrltlnflra    ifrtthtn    atatnte    of    fraud*. 

Cited  in  note  (50  L.  R.  A.  247,  248)  on  telegrams  as  writings  to  make  contract 
within  statute  of  frauds. 

IVltat    la'wa    govern. 

Cited  in  Wilson  v.  Lewiston  Mill  Co.  150  N.  Y.  322,  66  Am.  St.  Rep.  680, 
44  N.  £.  959,  construing  contract  for  sale  of  cotton  by  broker  in  state  to 
manufacturer  in  another  state  as  governed  by  latter's  statute  of  frauds. 

29  L.  R.  A.  438,  STEWART  v.  WHEELING  &  L.  E.  R.  CO.  63  Ohio  St.  161, 

41  N.  E.  247. 
:Snbrovation  to  rlvhts  under  mortaravo. 

Cited  in  Columbus,  S.  A  H.  R.  Co.'s  Appeal,  48  C.  C.  A.  305,  109  Fed.  207, 
•denying  junior  mortgagee's  right  to  be  subrogated  to  rights  of  senior  lienors  after 
purchase  upon  foreclosure  sale  by  reorganized  company. 

Cited  in  footnote  to  Dorrah  v.  Hill,  32  L.  R.  A.  631,  which  sustains  right  of 
one  loaning  money  on  invalid  deed  of  trust  to  be  subrogated  to  prior  valid  deed 
paid  off  with  money  loaned. 
Sale  or  asaesanient  of  portion  of  railroad  property. 

Cited  in  footnotes  to  Central  Trust  Co.  v.  Moran,  29  L.  R.  A.  212,  which 
-denies  right  to  enforce  judgment  against  railroad  by  levy  on  only  part  of  its 
property;  Connor  v.  Tennessee  C.  R.  Co.  54  L.  R.  A.  687,  which  denies  power 
to  sell  section  of  railroad  separate  from  franchise,  to  enforce  contractor's  lien. 

A««easmenta    for    local    In&proven&enta. 

Cited  in  footnote  to  Cincinnati,  L.  &  N.  R.  Co.  v.  Cincinnati,  49  L.  R.  A.  666, 
which  denies  right  to  assess  entire  cost  of  land  taken  for  highway,  on  remaining 
land  of  same  owner. 

29  L.  R.  A.  444,  STATE  ew  rel.  KEI.LOG  v^  MISSOURI  P.  R.  CO.  55  Kan.  708, 

29  Am.  St  Rep.  278,  41  Pac.  964. 
Mandan&ns   to   compel    operation    of   railroad. 

Cited  in  footnotes  to  Southern  R.  Co.  v.  Franklin  &  P.  R.  Co.  44  L.  R.  A.  297, 
which  authorizes  mandatory  injunction  to  compel  continued  operation  of  leased 
railroad;   State  ew  rel,  Bridgeton  v.  Bridgeton  &  M.  Traction  Co.  45  L.  R.  A. 
L.  R.  A.  Au.— Vol.  III.— 73. 


1154         L.  R  A.  CASES  AS  AUTHORITIES.        [29  L.  R.  A. 

837,  which  holds  street  railway  company's  duty  to  operate  road  enforceable  by 
mandamus. 

29  L.  R.  A.  445,  KUHN  v.  PORT  TOWNSEND,  12  Wash.  605,  60  Am.  St*  »c^ 

911,  41  Pac.  923. 
Annexation  of  territory. 

Cited  in  Fraee  v.  Tacoma,  16  Wash.  70,  47  Pac.  219,  holding  that  private  own- 
er cannot  question  validity  of  annexation  of  territory  to  city  in  action  to  re- 
strain collection  of  taxes. 

Cited  in  footnote  to  State  ex  rel.  Childs  v.  Crow  Wing  County,  35  L.  R.  A.  745, 
which  authorizes  quo  warranto  to  oust  county  from  adjoining  territory  illegally 
annexed. 

Blfect   of  ncqnlescence    In   annexation. 

Cited  in  State  ex  reL  Brown  v.  Pierre,  15  S.  D.  569,  90  N.  W.  1047,  holding, 
that  signing  petition  for  annexation  and  payment  of  taxes  for  three  years  bars* 
action   to  vacate   annexation    proceedings. 

Cited  in  footnote  to  State  ex  rel.  West  v.  Des  Moines,  31  L.  R.  A.  186,  which 
refuses  to  disturb  jurisdiction  of  city  over  territory  annexed  under  void  statute^ 
after  undisputed  exercise  of  authority  for  several  years. 

Collateral   attack   on   proceedings   of   conncll. 

Cited  in  Shank  v.  Ravenswood,  43  W.  Va.  246,  27  S.  E.  223,  holding  record 
showing  facts  conferring  jurisdiction  on  council  not  open  to  collateral  attack. 

Cited  in  footnote  to  Forsyth  v.  Hammond,  30  L.  R.  A.  576,  which  authorizes- 
collateral  attack  on  annexation  by  city  council  to  city  by  proceedings  in  which, 
no  jurisdiction  acquired. 

Recovery  of  money  paid  to  de  facto  city. 

Cited  in  Providence  v.  Shackelford,  106  Ky.  383,  50  S.  W.  542,  denying  right  to 
recover  money  paid  for  liquor  license  to  city  of  certain  class,  although  statute 
placing  such  city  in  that  class  was  subsequently  declared  void. 

29  L.  R.  A.  449,  WARD  v.  WARD,  40  W.  Va.  611,  52  Am.  St.  Rep.  911,  2  S-  E. 

746. 
Rlarhta  and  llabllltlea  of  partners  or  cotenants. 

Cited  in  Childers  v.  Neely,  47  W.  Va.  75,  49  L.  R.  A.  470,  81  Am.  St.  Rep, 
777,  34  S.  E.  828,  holding  partner  personally  liable  for  loss  caused  by  his  n^Ii- 
gence;  Williamson  v.  Jones,  43  W.  Va.  589,  38  L.  R.  A.  706,  64  Am.  St.  Rep. 
891,  27  S.  E.  410,  holding  cotenant  accountable  for  taking  petroleum  from  land; 
Cecil  V.  Clark,  47  W.  Va.  406,  81  Am.  St.  Rep.  802,  35  S.  E.  11,  holding  tenant 
accountable  to  cotenant  for  extraction  of  coal ;  Cain  v.  Cain,  53  S.  C.  355,  69  Am. 
St.  Rep.  863,  31  S.  £.  278,  holding  cotenant  in  possession  chargeable  for  excei^s 
of  his  share  of  rental  value;  Carson  v.  Broady,  56  Neb.  654,  71  Am.  St.  Rep.  691. 
77  N.  W.  80,  allowing  cotenant  for  permanent  improvements  made  while  in  ex- 
clusive possession;  Booth  v.  Booth,  114  Iowa,  80,  86  N.  W.  51,.  refusing  al- 
lowance for  improvements  by  cotenant  in  nature  of  repairs;  Gjerstadengen  v. 
Hartzell,  9  N.  D.  277,  81  Am.  St.  Rep.  575,  83  N.  W.  230,  denying  cotenant's- 
right  to  compensation  for  improvements  by  remote  grantor;  Danforth  v.  Moore, 
65  N.  J.  Eq.  131,  35  Atl.  410,  denying  cotenant's  right  to  contribution  for  repairs 
on   property   enjoyed   in   common;    Solomon   v.   Rogers,    16   Pa.    Super.   Ct.    73^ 
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denying  liability  for  rent  of  cotenant  in  possession;  Pulse  v.  Osbom,  30  Ind, 
App.  636,  64  N.  E.  59,  raising,  without  deciding,  question  as  to  cotenant's  right 
on  partition  sale  to  compensation  for  improvements,  and  referring  particularly  to 
annotation  in  29  L.  R.  A.  440. 

Cited  in  footnotes  to  Cosgriff  v.  Foss,  36  L.  R.  A,  753,  which  denies  allowance 
on  partition  for  improvements  made  by  one  tenant  in  common;  Paul  v.  Crag- 
naa,  47  L.  R.  A.  540,  which  sustains  right  of  lessee  of  undivided  interest  in  mine 
to   recover  from  other  owners  for  exclusion  from  mine. 

Cited  in  note   (28  L.  R.  A.  829)    on  liability  of  cotenants  to  account  for  use 
and  occupation  and  rents  and  profits. 
djcceptlons   to  Gommlaalonera'    report. 

Cited  in  McKendree  v.  Shelton,  51  W.  Va.  517,  41  S.  E.  900,  refusing  to  con- 
;3ider  depositions  not  properly  incorporated  into  bill  of  exceptions;  Martin  v. 
Kester,  49  W.  Va.  660,  39  S.  E.  599,  and  Kighter  v.  Riley,  42  W.  Va.  635,  26  S. 
E.   357,  accepting  as  true,  facts  not  excepted  to  in  commisi-ioners'  report. 

Order  of  reference  aolely   for   depoaltlona. 

Cited  in  First  Nat.  Bank  v.  Parsons,  42  W.  Va.  146,  24  S.  E.  554,  holding 
that  order  oi  reference  should  not  be  granted  solely  to  enable  parties  to  tak^ 
depositions. 

29  L.  R,  A.  463,  CAPITAL  GAS  CO.  v.  YOUNG,  109  Cal.  140,  41  Pac.  869. 
Pobllc  officer'*  rigrbt   to  recover  on  contract  Trith   public  be  reprenentfl. 

Cited  in  footnotes  to  Berkr»  v.  Woodward,  45  L.  R.  A.  420,  which  denies  right 
of  recovery  to  officer  on  implied  contract  with  city  for  materials  furnished  it; 
Sylvester  v.  Webb,  52  L.  R.  A.  518,  which  sustains  contract  to  erect  school 
building  by  member  of  building  committee  and  selectmen  of  town. 

For  Injury  by  defect   In  street. 

Cited  in  footnote  to  Danville  v.  Robinson,  55  L.  R.  A.   162,  which  sustains 
right  of  member  of  city  council  to  recover  for  injuries  by  defect  in  street. 
MntnAllty  in  contracts. 

Cited  in  Gallagher  v.  Equitable  Gaslight  Co.  141  Cal.  706,  75  Pac.  329, 
holding  agreement  to  discontinue  use  of  electricity  in  lighting  hotel,  and  use 
gas,  not  void  for  lack  of  mutuality  because  time  durisg  .wluch .  gas  is .  to  be 
used  not  stated,  since  expense  was  incurred  in  purchasing  gas  fixtures  and  pip- 
ing hotel. 

29  L.  R.  A.  465,  ATCHISON,  T.  &  S.  F.  R.  CO.  v.  HENRY,  55  Kan.  715,  41  Pac. 

052. 
Mnater'a   liability   for   false   arrest. 

Cited  in  West  Chicago  Street  R.  Co.  v.  Luleich,  85  111.  App.  652,  aiRrming  right 
of  passenger  to  recover  for  wrongful  arrest  by  conductor  for  alleged  passing  of 
counterfeit  coin  to  him. 

Cited  in  footnotes  to  Eichengreen  v.  Louisville  &  N.  R.  Co.  31  L.  R.  A.  702, 
which  holds  carrier  liable  for  false  imprisonment  procured  by  railroad  de- 
tective; Palmer  v.  Maine  C.  R.  Co.  44  L.  R.  A.  673,  which  holds  passenger's 
unreasonable  refusal  to  tell  whether  name  on  mileage  ticket  is  his  own,  no  jus- 
tification for  procuring  his  arrest;  Brunswick  &  W.  R.  Co.  v.  Ponder,  60  L. 
R.  A.  714,  which  denies  carrier's  liability  for  failure  to  prevent  illegal  arrest 
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bj  officers,  or  for  stopping  train  to  permit  removal;  Markley  v.  Snow,  64  L. 
R.  A.  6d5,  which  denies  liability  of  employer  for  act  of  employee  in  causing  ar- 
rest, long  after  commission  of  the  crime,  of  one  suspected  of  having  set  fire  to 
building  of  employer. 

•—  For   iMMiiilt. 

Cited  in  Johnson  v.  Detroit,  Y.  &  A.  A.  R.  Co.  130  Mich.  455,  90  N".  W.  274, 
holding  railroad  company  liable  for  conductor's  assault  upon  passenger  while 
ejecting  him  for  tendering  alleged  void  ticket,  and  refusing  to  pay  fare. 

Cited  in  footnote  to  Kohner  v.  Capital  Traction  Co.  62  L.  R.  A.  875,  which  re- 
quires carrier,  when  peaceable  passenger  on  street  car  is  unlawfully  assaulted 
by  conductor,  to  show  that  injury  was  result  of  unavoidable  accident. 

29  L.  R.  A,  468,  BURROWS  v.  DELTA  TRANSP.  CO.  106  Mich.  582,  64  N.  W. 

501. 
Proof  of  due  eare  a*  affectlnar  preaumptlom  of  mearllveace. 

Cited  in  Louisville  &  N.  R.  Co,  v.  Marbury  Lumber  Co.  125  Ala.  257,  50  L. 
R.  A.  626,  28  So.  438,  holding  presumption  of  negligence  from  fire  set  by  sparks 
from  locomotive  insufficient  to  take  case  to  jury  when  proof  shows  due  care. 

Reatrlctlom   of  tlino  and   place  of  •clllnar   llanors. 

Cited  in  State  v.  Gerhardt,  145  Ind.  451,  33  L.  R.  A.  319,  44  N.  E.  469,  sus- 
taining act  restricting  time  and  place  of  selling  intoxicating  liquors. 
Brroneona    laatrnction   to   jury* 

Cited  in  De  Gray  v.  New  York  &  N.  J.  Teleph.  Co.  68  N.  J.  L.  457,  53  Atl. 
200,  holding  instruction  in  proceedings  to  determine  value  of  land  oondemned, 
that  jury  are  not  bound  to  adopt  opinions  of  witnesses,  but  may  rely  on  their 
own  experience,  error. 

29  L.  R.  A.  476,  KRECKER  v.  SHIREY,  163  Pa.  534,  30  Atl.  440. 
Poifvera  and   Itabtlltlea   of  reltarloaa  orsanlmatlona. 

Followed  in  Bliem  v.  Schultz,  170  Pa,  566,  37  W.  N.  C.  170,  33  Atl.  337,  holding 
church  corporation  liable  for  costs  in  unsuccessful  suit. 

Cited  in  Wanner  v.  Emanuers  Church,  174  Pa.  469,  37  Atl.  188,  holding  notes 
signed  by  de  fcuto  trustees  of  religious  corporation  valid;  Long  v.  Harvey,  177 
Pa.  479,  34  L.  R.  A.  171,  39  W.  N.  C.  124,  65  Am.  St.  Rep.  733,  35  Atl.  869, 
holding  that  majority  of  independent  congregation  cannot  act  with  members  of 
another  congregation  in  removing  officers;  St.  Paul's  Reformed  Church  v.  Hower, 
191  Pa.  312,  43  Atl.  221,  holding  orthodox  portion  of  congregation  estopped  from 
ejecting  dissenters  ten  years  after  erection  by  latter  of  costly  church ;  First  Presby. 
Church  V.  Myers,  5  Okla.  824,  38  L,  R.  A.  093,  50  Pac.  70,  holding  that  refusal 
of  presbytery  to  sanction  "call"  terminates  civil  contract  between  congrega- 
tion and  minister-elect. 

Cited  in  footnote  to  Franke  v.  Mann,  48  L.  R.  A.  856,  which  denies  right  of 
majority  of  church  members  to  employ  pastor  whose  teachings  are  inconsistent 
with  those  of  sect  to  which  local  church  belongs. 

Distinguished  in  Zion  Church  v.  Light,  7  Pa.  Super.  Ct.  230,  42  W.  N.  C.  252, 
holding  that  de  facto  trustees  may  maintain  trespass  for  negligent  burning  oi 
church. 
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— ^  Relating  to  property.    ■ 

Cited  in  Bose  v.  Christ,  193  Pa.  19,  44  Atl.  240,  holding  title  to  property  of 
divided  congregation  in  faction,  though  in  minority,  adhering  to  regular  organiza- 
tion; Trinity  M.  E.  Church  v.  Harris,  73  Conn.  226,  60  L.  R.  A.  640,  47  Atl. 
116,  holding  that  trust  property  held  by  unincorporated  society  may  be  claimed 
\»j  trustees  after  consolidation  with  other  societies. 

Cited  in  footnotes  to  Smith  v.  Pedigo,  32  L.  R.  A.  838,  which  denies  right  of 
majority  of  church  abandoning  its  religious  faith,  to  hold  church  property; 
Park  V.  Champlin,  31  L.  R.  A.  141,  which  sustains  right  of  minority  of  religious 
society  to  prevent  transfer  of  property  by  majority. 

Distinguished  in  Fredericks  v.  Huber,  180  Pa.  577,  40  W.  N.  C.  125,  37  Atl. 
90,  dispossessing  one  faction  of  church  property  conveyed  to  other  faction  by 
^antor  after   re-entry  for  condition   broken. 

Decision*  of  corporate  tribunal*. 

Cited  in  note  (49  L.  R.  A.  388,  398,  399)  on  conclusiveness  of  decisions  of 
tribunals  of  associations  or  corporations. 

A^nnnlment  of  convtltntlon  of  benefit  society* 

Cited  in  footnote  to  Supreme  Lodge  K.  of  P.  v.  La  Malta,  30  L.  R.  A.  838, 
iw^hich  holds  all  prior  constitutions  annulled  by  adoption  and  promulgation  of 
constitution  by  proper  body  of  benefit  society. 

29  L.  R.  A.  485,  CHICAGO,  B.  &  Q.  R.  CO.  v.  WEST  CHICAGO  STREET  R.  CO. 

156  111.  255,  40  N.   E.   1008. 
Compensation    for,    or    removal    of,    added    bnrden    to    atreet  —  Elect rlo 

pole*  and  'wire*. 

Cited  in  Goddard  v.  Chicago  &  N.  W.  R.  Co.  104  111.  App.  532,  holding  trans- 
mission of  electric  heat,  light,  and  power  on  poles  in  street,  additional  servi- 
tude requiring  compensation;  Carpenter  v.  Capital  Electric  Co.  178  111.  35,  43 
L.  R.  A.  647,  69  Am.  St.  Rep.  286,  52  N.  E.  973,  denying  right  of  electric 
light  company  to  string  wires  in  private  alley  without  compensation;  La  Crosse 
City  R.  Co.  V.  Higbee,  107  Wis.  402,  51  L.  R.  A.  920,  83  N.  W.  701,  holding 
trolley-wire  pole  not  added  burcfen  to  street;  Jaynes  v.  Omaha  Street  R.  Co.  53 
Neb.  658,  39  L.  R.  A.  760,  74  N.  W.  67,  holding  that  erection  of  trolley  poles,  in- 
terfering with  access  to  premises,  entitles  abutter  to  damages;  Snyder  v.  Ft. 
Madison  Street  R.  Co.  106  Iowa,  287,  41  L.  R.  A.  347,  75  N.  W.  179,  compelling 
removal  of  trolley  pole  unnecessarily  placed  in  front  of  dwelling. 

—  RailwaTW. 

Cited  in  Chicago  Office  Building  v.  Lake  Street  Elev.  R.  Co.  87  111.  App.  600, 
holding  that  construction  of  elevated  road,  impairing  access  to  office  buiUling, 
entitles  abutter  to  damages;  Bond  v.  Pennsylvania  Co.  171  111.  513,  49  N.  F.  545, 
Reversing  69  111.  App.  512,  holding  that  abutter  may  enjoin  construction  of 
steam  road  in  street  when  no  compensation  has  been  provided;  Birmingham 
Traction  Co.  y.  Birmingham  R.  &  Electric  Co.  119  Ala.  143,  43  L.  R.  A.  235, 
24  So.  502;  Ranken  v.  St.  Louis  &  B.  Suburban  R.  Co.  98  Fed.  482;  Placke  v. 
Union  Depot  R.  Co.  140  Mo.  638,  41  S.  W.  915, —  holding  electric  street  railway 
laid  to  grade  not  additional  burden;  Blodgett  v.  Northwestern  Elev.  R.  Co.  26 
C.  C.  A.  22,  53  U.  S.  App.  284,  80  Fed.  608,  and  Doane  v.  Lake  Street  Elev.  R. 
Co.  165  111.  517.  36  L.  R.  A.  102,  66  Am.  St.  Rep.  265,  46  N.  E.  520,  denying 
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injunction  to  private  owner  against  construction  of  elevated  railroad;  Perk  ▼. 
Schenectady  R,  Co.  170  N.  Y.  312,  63  N.  E.  357  (dissenting  opinion),  majoritj 
holding  use  of  street  by  trolley  company  an  added  burden. 

Approach  to  brids*  *•  ne'w  eAvement. 

Cited  in  footnote  to  Boston  &  A.  R.  Co.  v.  Worcester,  65  L.  R,  A.  623,  which 
holds  use  of  part  of  railroad  location  outside  of  tracks  for  approach  of  highway 
bridge  over  tracks,  to  abolish  grade  crossing,  not  new  easement  on  right  of  ^-ay. 

RlVht   of   rail-way    company    to   croMi   another'*   tracks,    and   dntlea   eom- 
neotcd  thercwltlt. 

Followed  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  West  Chicago  Street  R.  Go. 
166  III.  386,  40  N.  E.  1014,  denying  compensation  to  railroad  company  for  cross- 
ing tracks  by  street  railway  company. 

Cited  in  General  Electric  R.  Co.  v.  Chicago  &  W.  I.  R.  Co.  184  111.  596,  56 
N.  E.  963,  Affirming  70  111.  App.  575,  denying  injunction  to  steam  railroad  com- 
pany against  street  railway  company  crossing  tracks  at  street  crossing;  General 
Electric  R.  Co,  v.  Chicago  City  R.  Co.  GO  111.  App.  370,  holding  that  street  car 
company  has  no  exclusive  right  to  maintain  tracks  in  street  as  against  another 
company;  Detroit,  Ft.  W.  &  B.  I.  R.  Co.  v.  Railpoad  Comrs.  127  Mich.  230,  & 
L.  R.  A.  154,  footnote  p.  149,  86  N.  W.  842,  requiring  street  car  company  cross- 
ing railroad  tracks,  to  pay  portion  of  expense  for  safety  appliances,  necessitated 
solely  by  railroad  company;  Louisville  &  N.  R.  Co.  v.  Bowling  Green  R.  Co.  110 
K:y.  796,  63  S.  W.  4;  Atchison,  T.  &  S.  F.  R.  Co.  v.  General  Electric  R.  Co.  50 
C.  C.  A.  426,  112  Fed.  691;  Southern  R.  Co.  v.  Atlanta  R.  &  Power  Co.  Ill  G*. 
088,  61  L.  R.  A.  128,  footnote  p.  125,  36  S.  E.  873, —  sustaining  right  of  street 
railway  to  cross  tracks  of  steam  railroad;  Chicago,  B.  &  Q.  R.  Co.  v.  Steel,  47 
Neb.  745,  66  N.  W.  830,  holding  railroad  company  having  permanent  easement 
in  street  not  entitled  to  compensation  as  condition  to  trolley  company's  crossing 
tracks ;  Consolidated  Traction  Co.  v.  South  Orange  &  M.  Traction  Co.  56  N.  J.  Eq. 
.584,  40  Atl.  16,  denying  street  car  company's  right  to  compensation  for  con- 
struction of  crossing  over  tracks  of  another;  Central  Pa-ss.  K  Co.  v.  Philadelphia, 
W.  &  B.  R.  Co.  95  Md.  443,  52  Atl.  752,  holding  that  street  railway  company 
crossing  railroad  tracks  must  maintain  crossing. 

Cited  in  footnotes  to  New  York,  N.  H.  &  H.  R.  Co.  v.  Bridgeport  Traction  Co. 
20  L.  R.  A.  367,  which  sustains  right  to  make  grade  crossing  at  intersection  of 
steam  and  street  railroads;  Northern  C.  R.  Co.  v.  Harrisburg  &  M.  Electric  R- 
Oo.  34  L.  R.  A.  572,  which  denies  street  railway  company's  right  to  cross  rail- 
road at  points  other  than  street  crossings;  Chester  Traction  Co.  v.  Philadelphia, 
W.  &  B.  R.  Co.  44  L.  R.  A.  269,  which  holds  that  street  railway  crossing  of 
steam  railroad  at  grade  should  not  be  permitted  when  overhead  crossing  reason- 
ably practicable;  Pennsylvania  R,  Co.  v.  Greensburg,  J.  &  P.  Street  R.  Co.  36 
L.  R,  A.  839,  which  holds  railroad  company  over  whose  tracks  highway  is  carried 
on  bridge  not  entitled  to  contest,  as  abutting  owner,  street  car  company's  right 
to  place  tracks  on  bridge. 
Hearllarence  in  csrowilnv  tracloi. 

Cited  in  footnote  to  Cincinnati  Street  R.  Co.  v.  Murray,  30  L.  R.  A.  508,  which 
holds  it  negligence  to  run  street  car  across  railroad  track  without  employee  seeing 
that  way  is  dear. 
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Oity'a  authority  to  regrnUite  street  ear  fare. 

.Cited  in  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  484,  59  L,  R.  A.  645, 
^5  N.  £.  451,  sustaining  city's  power  to  regulate  amount  of  street  car  fares  and 
t^ransfer  tickets. 

29  L.  R.  A.  492,  HART  v.  WASHINGTON  PARK  CLUB,  157  111.  9,  48  Am.  St. 

Rep.  298,  41  N.  E.  620. 
Preanmptlon    of    neffllarenee. 

Cited  in  Cook  v.  Piper,  79  111.  App.  294,  holding  that  fall  of  cake  of  ice  from 
Tear  of  wagon  upon  child  raises  presumption  of  carelessness;  Metropolitan  West 
fiide  Elev.  R.  Co.  v.  McDonough,  87  111.  App.  40,  holding  fall  of  bolt,  injuring 
pedestrian  underneath  elevated  railroad  structure,  prima  facie  negligence;  Bjom- 
.son  V.  Saccone,  88  111.  App.  11,  holding  rea  ipsa  loquitur  has  no  application  to 
injury  of  subcontractor  by  collapse  of  building;  Armour  v.  Golkowska,  95  III. 
App.  495,  holding  that  fall  of  barrel  from  platform  above  servant,  causing  injury, 
raises  presumption  of  negligence;  Chicago  City  R.  Co.  v.  Rood,  163  III.  484,  54 
Am.  St.  Rep.  478,  45  N.  E.  238,  holding  that  injury  to  passenger  by  being  hit 
hj  wagon  while  on  street  car  creates  no  presumption  of  company's  negligence; 
Chicago  City  R.  Co.  v.  Eick,  111  111.  App.  454,  and  Chicago  City  R.  Co.  v.  Barker, 
209  111.  326,  70  N.  E.  624,  holding  that  presumption  as  to  street  car  company's 
negligence  arises  from  collision  between  wagon  and  car  which  was  running  with 
no  one  attending  it;  Holliday  v.  Gardner,  27  Ind.  App.  243,  61  N.  £.  16  (dissent- 
ing opinion),  majority  holding  statement  of  driver  of  runaway  team  that  "he 
was  glad  he  struck  horse"  insufficient  to  show  negligence. 

SuAcieacy   of  allearatlona   of   nearllarence. 

Cited  in  note  (59  L.  R.  A.  275)  on  sufficiency  of  general  allegations  of  neg- 
ligence. 

Liability  for  injnry  to  spectator  at,  or  on  -way  to»  pnblio  exhibition. 

Cited  in  Hallyburton  v.  Burke  County  Fair  Asso.  119  N.  C.  529,  38  L.  R.  A. 
157,  footnote  p.  156,  26  S.  E.  114,  denying  right  of  action  against  fair  association 
-which  was  free  from  negligence,  for  injury  to  bystander  by  bolting  of  vicious 
horse  from  race  track;  Indianapolis  Street  R.  Co.  v.  Dawson,  31  Ind.  App.  608, 
•68  N.  £.  909,  holding  street  car  company  liable  for  conspiracy  among  its  em- 
ployees to  assault  colored  people  at  exhibition  given  in  company's  park,  where 
company,  having  knowledge  of  such  conspiracy,  transported  colored  people  with- 
out warning  them;  Thornton  v.  Maine  State  Agri.  Soc.  97  Me.  114,  94  Am.  St. 
Rep.  488,  53  Atl.  979,  holding  agricultural  society  liable  for  death  of  one  killed 
by  stray  bullet  fired  in  shooting  gallery  on  fair  groimds. 

Cited  in  footnotes  to  Richmond  &  M.  R.  Co.  v.  Moore,  37  L.  R.  A.  258,  which 
holds  street  car  company  owning  park  liable  for  killing  of  boy  by  fall  of  pole 
used  in  balloon  ascension;  Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co.  40  L.  R.  A. 
345,  which  holds  street  railway  company  liable  for  injury  to-  spectator  at  free 
exhibition  of  markmanship  given  by  independent  contractor  on  company's 
grounds  Smith  v.  Benick,  42  L.  R,  A.  277,  which  denies  liability  of  proprietor 
of  public  resort  for  negligence  of  balloonist,  who  was  an  independent  contractor; 
Sebeck  v.  Plattdeutsche  Volksfest  Verein,  50  L.  R.  A.  199,  which  denies  propri- 
etor's liability  for  injury  to  spectator  by  explosion  of  bomb  in  hands  of  skilled 
person  at  exhibition;  Mastad  v.  Swedish  Brethren,  53  L.  R.  A.  803,  which  holds 
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proprietor  of  place  of  amHsement  required  to  uae  reasonable  care  to  protect 
patrons  from  assaults  by  «ne  rendered  disorderly  by  liquor  sold  there;  Clark  v. 
Northern  P.  R.  Co.  59  L.  R,  A.  508,  which  denies  liability  of  railroad  ccmpany 
permitting  circus  on  its  vacant  land  adjoining  switch  yard,  for  injury  to  person 
crossing  yard  to  reach  circus. 
Duty  to  llc«naee«. 

Cited  in  Southern  R.  Co.  v.  Drake,  107  111.  App.  16,  holding  employees  of  rail- 
road contractor  working  on  passage  track  on  right  of  way,  licensees  while  leaving 
dirt  train  to  cross  main  track,  toward  whom  railroad  company  owes  duty  of  rea- 
sonable care;  Sullivan  v.  Morrice,  109  111.  App.  653,  holding  (arguendo)  that  con- 
tractors building  house  must  not  have  premises  in  such  condition  as  to  injure 
licensee. 

20  L.  R.  A.  496,  DAVIS  v.  DODSON,  95  Ga.  718,  61   Am.   St  Rep.   108,  22 
S.  E.  645. 

29  L.  R.  A.  498,  PULLMAN'S  PALACE  CAR  CO.  v.  MARTIN,  95  Ga.  314,  22 
S.  E.  700. 
Petition  for  rehearing  denied  in  95  Ga.  320,  22  S.  E.  702. 
LlAblllty  to  aleeplnar  car  pa«senarers. 

Cited  in  footnotes  to  Pullman's  Palace-Car  Co.  v.  Hall,  44  L.  R.  A.  7M,  which 
denies  liability  for  theft  of  passenger's  valise  from  sleeping  car  through  window; 
Pullman's  Palace  Car  Co.  v.  Adams,  45  L.  R,  A.  767,  which  holds  sleeping  car 
company  liable  for  theft  of  passenger's  property,  where  porter  went  to  sleep  while 
on  watch;  Cooney  v.  Pullman  Palace-Car  Co.  53  L.  R.  A.  690,  which  holds  sleeping 
car  company  liable  for  loss  of  passenger's  valise  intrusted  to  employees  of  com- 
pany; Pullman's  Palace  Car  Co.  v.  Hunter,  47  L.  R,  A.  286,  which  sustains 
liability  for  theft  of  diamond  rings  from  woman  while  asleep  in  sleeping  car. 

Clerk'*  riarbt  to  coat*. 

Cited  in  Waldrop  v.  Wolff,  114  Ga.  622,  40  S.  E.  830,  holding  clerk  not  entitled 
to  costs  for  transmitting  unnecessary-  portions  of  record  to  appellate  court. 

29  L.  R.  A.  500,  WHITTENTON  MFG.  CO.  v.  STAPLES,  164  Mass.  319,  41  N.  K 

441. 
Covenanta   mnnlnar   ^rith   land. 

Cited  in  Lincoln  v.  Burrage,  177  Mass.  379,  52  L.  R,  A.  Ill,  59  N.  E.  67,  deny- 
ing that  covenant  to  pay  part  of  expense  of  party  wall  runs  with  land;  Clay  v. 
Hart,  25  Misc.  114,  55  N.  Y.  Supp.  43,  holding  that  no  covenant  runs  with  land 
to  repair  highway  over  mill  race  appurtenant  to  lands  and  extending  across 
adjoining  highway.  ' 

Grant  of  mill  as  indndlnar  water  rlgrltt*. 

Cited  in  Home  v.  Hutchins,  71  N.  H.  122,  51  Atl.  646,  holding  that  conveyance 
of  mill  privileges  carries  right  to  reasonable  use  of  power  from  reservoir  upon 
which  mills  depend. 

Cited  in  note  (58  L.  R.  A.  490)  on  how  far  grant  of  mill  includes  water  rights. 
Eaaeuient    by   preacrlption* 

Cited  in  footnotes  to  Kray  v.  Muggli,  45  L.  R.  A.  218,  which  denies  prescriptive 
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nght  of  riparian  owners  to  maintenance  of  dam  after  proprietor  chooses  to 
abandon  it;  Boyoe  v.  Missouri  P.  R.  Co.  58  L.  R.  A.  442,  which  sustains  conclu- 
«ive  presumption  of  prescriptive  right  by  lost  grant  from  adverse  user  of  ease- 
ment for  statutory  periods. 

R-Ifflit  to  benefit  nnder  srrantee'a  covenant* 

Cited  in  Pearson  v.  Bailey,  177  Mass.  319,  58  N.  E.  1028,  holding  that  grantee 
of  part  of  mortgaged  premises  cannot  compel  grantee  of  balance  to  pay  mortgage 
which  he  assumed;  Trudeau  v.  Field,  69  Vt.  452,  38  Atl.  162,  denying  that  cove- 
nant by  subsequent  grantee  to  rebuild  dam  inures  to  benefit  of  prior  grantee  of  ' 
easement  therein. 

Wesratlve   eavement. 

Cited  in  First  Nat.  Bank  v.  Portsmouth  Sav.  Bank,  71  N.  H.  650,  53  Atl.  1017^ 
bolding  negative  easement  created  by  mutual  covenant  by  owners  of  contiguous 
parts  of  building  not  to  change  front  without  other's  consent. 

A^dmlaaiblllty  of  practical  convtrnctlon  of  deed. 

Cited  in  O'Connell  v.  Cox,  179  Mass.  254,  60  N.  E.  580,  holding  evidence  of 
parties  treating  fence  as  boundary  admissible  as  to  location  of  line;  Richardson 
V.  Watts,  94  Me.  484,  48  Atl.  180,  holding  practical  construction  by  parties  admis^ 
sible  to  interpret  doubtful  conveyance. 

Creation  of  estate  In  fee  by  'will. 

Cited  in  Roberts  v.  Crume,  173  Mo.  580,  73  S.  W.  662,  holding  that  will  giving 
estate  to  daughter  "and  her  heirs"  transfers  fee,  and  sale  by  daughter  conveys 
title. 

29  L.  R,  A.  507,  BLOXHAM  v.  CONSUMERS'  ELECTRIC  LIGHT  &  STREET 

R.  CO.  36  Fla.  519,  51  Am.  St.  Rep.  44,  18  So.  444. 
Street   rall'way*  as   "railroads." 

Cited  in  Railroad  Comrs.  v.  Market  Street  R.  Co.  132  Cal.  683,  64  Pac  1065, 
holding  street  railway  company  not  "transportation  company;"  Lincoln  Street 
R.  Co.  V.  McClellan,  54  Neb.  676,  69  Am.  St.  Rep.  73«,  74  N.  W.  1074,  denying 
that  statute  imposing  liability  upon  railroad  companies  for  personal  injuries 
applies  to  street  railways;  Massachusetts  Loan  &  T.  Co.  v.  Hamilton,  32  C.  C.  A* 
48,  59  U.  S.  App.  403,  88  Fed.  590,  denying  that  statute  making  judgment  against 
railway  corporation  for  personal  injuries  first  lien  includes  street  railways;  God- 
dard  v.  Chicago,  M.  &  St.  P.  R.  Co.  104  111.  App.  536,  holding  that  statutory 
authority  to  consent  to  construction  of  horse,  dummy,  or  street  railroads  does 
not  include  railroads  carrying  passengers,  freight,  mail,  and  express;  Sams  v. 
St.  Louis  &  M.  River  R.  Co.  174  Mo.  86,  61  L.  R.  A.  484,  73  S.  W.  686,  holding 
street  railway  not  within  provisions  of  statute  making  corporations  owning  or 
operating  railroads  liable  to  servant  for  injuries  by  ooservant. 

Cited  in  footnotes  to  Vail  v.  Broadway  R.  Co.  30  L.  R.  A.  626,  which  holds 
passenger  on  street  car  platform  not  passenger  on  "any  railroad"  so  as  to  assume 
risk  of  injury;  Savannah,  T.  &  I.  of  H.  R.  Co.  v.  "Williams,  61  L.  R.  A.  249,  which 
holds  chartered  street  railway  a  railroad  company  within  statute  as  to  liability 
for  negligence  of  fellow  servant;  Diebold  v.  Kentucky  Traction  Co.  63  L.  R.  A. 
637,  which  holds  electric  railway  operated  between  two  cities  in  different  states, 
a  trunk  railway  within  prohibition  against  granting  franchise  except  to  highest 
bidder. 
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Injunction    agralnst    colleotlon    of    tazoa. 

Cited  in  footnote  to  Philadelphia  Mortg.  &  T.  Ck>.  v.  Omaha,  57  L.  R.  A.  150, 
which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on  whidi 
money  loaned  in  reliance  on  treasurer's  mistaken  marking  of  taxes  as  paid. 

Sheriff'*  rlgrlftt  to  sell   perishable  property* 

Cited  in  State  ear  rel.  Merchants  Nat.  Bank  v.  Hull,  37  Fla.  585,  20  So.  7«2, 
holding  tliat  sheriff  may  sell  perishable  property  remaining  after  dismissal  of 
attachment. 

29  L.  R.  A.  612,  SKINNER  v.  SANTA  ROSA,  107  Cal.  464,  40  Pac.  742. 
Medtnm   of   payment. 

Cited  in  footnotes  to  Hendry  v.  Benlisa,  34  L.  R.  A.  283,  which  holds  payment 
of  debt  in  Confederate  money  during  Rebellion,  valid;  Stimson  Mill  Co.  v.  Braun. 
57  L.  R.  A.  726,  which  holds  void,  statute  taking  protection  from  clain»  of 
subcontractors  from  owner  contracting  for  payment  with  something  other  than 
money. 

Cited  in  note  (29  L.  R.  A.  593)  on  form  of  judgment  and  procedure  in  case 
of  liability  to  make  payment  in  coin. 

— •  Gold   coin* 

Cited  in  Burnett  v.  Maloney,  97  Tpnn.  716,  34  L.  R.  A.  546,  footnote  p.  541, 
37  S.  W.  689,  denying  right  of  county  to  issue  bonds  payable  in  gold  coin. 

Cited  in  footnotes  to  Murphy  v.  San  Luis  Obispo,  39  L.  R.  A.  444,  which 
•  sustains  power  of  city  to  issue  bonds  payable  in  gold  coin  only;  Packwood  v. 
Kittitas  County,  33  L.  R.  A.  673,  which  holds  authority  to  make  county  bonds 
payable  in  gold  coin  implied  in  authority  to  issue  bonds;  Dennis  v.  Moses,  4( 
L.  R  A.  302,  which  denies  power  to  take  away  right  to  contract  for  payment  hi 
gold  coin ;  Blanck  v.  Sadlier,  40  L.  R  A.  666,  which  holds  undisclosed  gold  clause 
in  mortgage  on  land,  sold  subject  to  mortgage,  not  defect  authorizing  cancelation 
of  purchase. 
"When    depoHit    la   special. 

Cited  in  footnote  to  Anderson  v.  Pacific  Bank,  32  L.  R  A.  479,  which  holds 
special  deposit,  requiring  return  on  insolvency  of  bank,  shown  by  depositing  gold 
coin  in  pledge  to  secure  bail  bond  obligation. 

29  L.  R  A.  524,  CADY  v.  SCHULTZ,  19  R  I.  193,  61  Am.  St.  Rep.  763,  32  Atl. 

915. 
Rlffht    to   exelnvive    n«e    of    trade-name. 

Cited  in  Samuels  v.  Spitzer,  177  Mass.  228,  58  N.  E.  693,  holding  "Manu- 
facturers' Outlet  Company"  may  enjoin  another's  use  of  **T.  Outlet  Company" 
as  trade-name;  Sapp  v.  New  York  Dental  Parlors,  4  Lack.  L«gal  Neix-s,  121, 
enjoining  use  of  name  "New  York'  Dental  Parlors"  by  another  in  same  citF; 
Continental  Ins.  Co.  v.  Continental  Fire  Asso.  96  Fed.  849,  denying  that  insurance 
company  is  entitled  to  exclusive  use  of  word  "continental;"  Shaver  v.  Heller 
A  M.  Co.  65  L.  R,  A.  884,  48  C.  C.  A.  58,  108  Fed.  830,  holding  that  manufacturer 
of  article  termed  "American  Wash  Blue"  may  enjoin  uae  of  word  "American* 
applied  to  similar  goods  of  others;  Bissell  Chilled  Plow  Works  v.  T.  M.  Bisseil 
Plow  Co.  121  Fed.  369,  holding  that  transferee  of  Bissell  Chilled  Plow  Woria 
may  enjoin  use  of  word  "Bissell"  by  Bissell  Plow  Company. 
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^9  L.  K  A.  526,  McTWIGGAN  v.  HUNTER,  19  R.  I.  265,  33  Atl.  6. 
Po-wer  of  mnnlolpal  corporation  —  Aa  to  atroet*. 

Cited  in  Smith  v.  Westerly,  19  R.  I.  446,  35  Atl.  626,  denying  councirs  power 
"bo  grant  water  company  exclusive  right  to  use  streets  tor  pipes. 
^—  To   exempt   from    taxation. 

Cited  in  Crafts  v.  Ray,  22  R.  I.  182,  49  L.  R.  A.  607,  footnote  p.  604,  46  Atl. 
1043,  sustaining  exemption  of  manufacturing  companies  from  taxation  for  term 
of  years. 

Cited  in  footnotes  to  Maine  Water  Co.  t.  Waterville,  49  L.  R.  A.  294,  which 
austains  agseement  by  city  to  pay,  for  term  of  years,  taxes  assessed  against  water 
•company  supplying  city;  Auditor  General  v.  Sage  Land  &  Impror.  Co.  5d  L. 
R.  A.  105,  which  holds  tax  on  other  land  in  township  not  rendered  illegal  by 
exemption  of  large  tract  deeded  to  state  for  nonpayment  of  taxes. 

29  L.  R.  A.  530,  ROBINSON  v.  ROCKLAND,  T.  &  C.  STREET  R.  CO.  87  Me. 

387,  32  Atl.  1394. 
C^arrler's  rla:ht  to  refnae  to  carry  Innatlc. 

Cited  in  Owens  v.  Aliicon  &  B.  R.  Co.  119  Ga.  233,  63  L.  R.  A.  948,  46  S.  E.  87, 
holding  that  common  carriers  cannot  absolutely  refuse  to  transport  person  who 
is  insane,  but  are  entitled  to  reasonable  notice  and  may  insist  that  lunatic  shall 
be  attended. 

29  L.  R.  A.  531,  SOUTH  BEND  v.  MARTIN,  142  Ind.  31,  41  N.  E,  315. 
Ailcenve  and  interstate  eommerce* 

Cited  in  Huntington  v.  Mahan,  142  Ind.  697,  51  Am.  St.  Rep.  200,  42  N.  £. 
463,  holding  ordinance  prohibiting  peddling  without  license  unlawful  as  to  agent 
of  nonresident  publisher  distributing  books  to  fill  orders  previously  taken;  Koepke 
V.  Hill,  157  Ind.  179,  87  Am.  St.  Rep.  161,  60  N.  £.  1039,  holding  ordinance 
imposing  tax  upon  branch  stores  not  within  interstate  commerce  act;  St.  Paul 
V.  Briggs,  85  Minn.  292,  89  Am.  St.  Rep.  554,  88  N.  W.  984,  holding  wholesale 
agent  delivering  goods  to  dealers  only,  not  peddler;  Levy  v.  State,  161  Ind.  App. 
259,  68  N.  £.  172,  holding  statute  imposing  license  tax  on  transient  merchants 
not  void  as  interference  with  interstate  commerce;  Re  Pringle,  67  Kan.  368,  72 
Pac.  864,  holding  one  taking  orders  from  samples  for  stereoscopic  views,  to  be 
shipped  into  state,  not  engaged  in  interstate  commerce,  when  orders  are  not  sent 
to  other  state,  but  are  filled  from  goods,  not  in  original  packages,  but  sent  him 
in  bulk  C.  O.  J). 

Cited  in  footnotes  to  Singer  Mfg.  Co.  v.  Wright,  35  L.  R.  A.  497,  which  sus- 
tains state  statute  requiring  every  company  selling  sewing  machines  in  state  to 
pay  license  tax;  State  v.  Coop,  41  L.  R.  A.  501,  which  holds  purchase  of  frame 
for  portrait  in  accordance  with  option  included  in  order  for  making  portrait 
in  other  state  not  within  statute  against  peddling;  State  v.  Wells,  48  L.  R.  A. 
99,  which  holds  one  soliciting  orders  for  goods  and  carrying  goods  to  fill  pre- 
vious sales  not  a  peddler;  He  Wilson,  48  L.  R.  A.  417,  which  holds  void,  as 
applied  to  sale  of  original  packages,  territorial  statute  requiring  license  for  sale 
of  coal  oil;  Brownback  v.  North  Wales,  49  L.  R.  A.  446,  which  holds  valid  as  to 
residents,  ordinance  requiring  license  for  sale  of  goods  on  street,  or  by  solicitin^i? 
orders  from  house  to  house;   Racine  Iron  Co.  v.  McCommons,  51  L.  R.  A.  134, 
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which  holds  traveling  agent  taking  orders  and  distributing  contents  of  original 
package  among  customers  not  engaged  in  interstate  commerce;  Roaenbloom  t. 
State,  57  L.  R.  A.  923,  which  sustains  license  tax  on  peddlers,  though  venders  of 
own  products  exempt. 

Jurisdiction  of  appellate  conrt* 

Cited  in  Greensburg  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  23  Ind.  App.  145,  55 
N.  £.  46  (dissenting  opinion),  majority  denying  appellate  court's  jurisdiction 
of  cases  involving  less  than  $50. 

29  L.  R,  A.  639,  McBURNEY  v.  YOUNG,  C7  Vt.  574,  32  Atl.  492. 

29  L.  R,  A.  541,  ANDERSON  v.  BELL,  140  Ind.  375,  39  N.  E.  735. 
Dlatribntlom  lUBionar  kindred   of  half  blood. 

Cited  in  footnote  to  Ector  v.  Grant,  53  L.  R.  A.  723,  which  holds  first  cousin 
of  half  blood  on  maternal  side  entitled  to  whole  estate  as  against  second  cousin 
of  whole  blood. 

29  L.  R.  A.  568,  CHICAGO  v.  BURCKY,  168  111.  103,  48  Am.  St.  Rep.  142,  42 

N.  E.  178. 
Damaarea  for,  or  in|nnction  agrainsty  injnry  to  easement. 

Cited  in  Metropolitan  West  Side  Elev.  R.  Co.  v.  Goll,  100  111.  App.  332,  holding 
necessary  noise  of  passing  of  elevated  trains  not  element  of  damage  to  abutter. 

«-  By  cloalav  street. 

Cited  in  Chicago  v.  Webb,  102  lU.  App.  236,  holding  owner  entitled  to  recover 
for  special  damages  caused  by  practically  closing  alley;  Bloomington  v.  Win&low, 
71  111.  App.  341,  and  Winnetka  v.  Clifford,  201  111.  478,  66  N.  E.  384,  affirming 
owner's  right  to  recover  for  damages  occasioned  by  closing  street;  Chicago  v. 
Baker,  30  C.  C.  A.  366,  58  U.  S.  App.  569,  86  Fed.  755,  and  Chicago  v.  Baker, 
39  O.  C.  A.  320,  98  Fed.  833,  holding  owner  entitled  to  damages  for  closing 
street  where  crossed  by  railroad  track;  Cram  v.  Laconia,  71  N.  H.  44,  57  L.  R.  A 
284,  footnote  p.  282,  51  Atl.  635,  denying  right  to  recover  for  injury  to  abutting 
property,  due  to  vacation  of  street. 

Cited  in  footnotes  to  Mahler  v.  Brumder,  31  L.  R.  A.  605,  which  denies  right 
of  private  action  to  enjoin  obstruction  of  public  cul-de-sac;  Dantzer  v.  Indian- 
apolis Union  R.  Co.  34  L.  R.  A.  769,  which  denies  right  to  recover  for  vacation 
of  part  of  street  at  some  distance  from  property. 
Judffmeat  eatabllahlnar  hlarh^way  bonndary  as  ree  Jndieata. 

Cited  in  footnote  to  Long  v.  Wilson,  60  L.  R.  A.  720,  which 'holds  judgment 
establishing  boundary  of  highway  in  suit  against  owner  on  one  side  not  con- 
elusive  on  opposite  owner. 
Forfeiture  of  land  for  hlarbway. 

Cited  in  Huff  v.  Hastings  Exp.  Co.  195  HI.  260,  63  N.  E.  105,  denying  that 
city's  use  of  plat  of  railroad  land  for  viaduct  amounts  to  dedication  of  strip  for 
purpose  of  highway. 

29  L,  R.  A.  571,  BELL  v.  CASSEM,  158  111.  45,  41  N.  E.  1089. 
Bill  In  equity  to  collect  money  lost  In  aramlngr* 

Cited  in  Gaby  v.  Hankins,  86  111.  App.  534,  expressing  opinion  that  bill  in 
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equity  is  maintainable  to  subject  property  used  for  gambling  to  payment  of 
judgment. 

20  L.  R.  A.  573,  STATE  v.  SPEYER,  6T  Vt.  602,  48  Am.  St.  Rep.  832,  32  Atl. 

476. 
JleaspnAbleii«Mi  of  quarantine  rcarnlationa. 

Cited  in  State  ▼.  Kirby,  120  Iowa,  27,  94  N.  W.  254,  holding  reasonableness 
of  state  regulations  as  to  quarantine  of  infectious  diseases  for  court  to  determine. 

29  L.  R.  A.  676,  ALPINE  TWP.  SCHOOL  DIST.  NO.  11  v.  BATSCHE,  106  Mich- 

330,  64  N.  W.  196. 
Occnpancy  by  employee. 

Cited  in  Davis  v.  Williams,  130  Ala.  634,  54  L.  R.  A.  750,  89  Am.  St.  Rep.  55, 

30  So.  488,  denying  that  agent's  occupancy  of  principal's  house  as  part  of  contract 
establishes  relation  of  landlord  and  tenant. 

29  L.  R.  A.  578,  SPiiiNCE  v.  NORFOLK  &  W.  R.  CO.  92  Va.  102,  22  S.  E.  816. 
Kffeet  on  title  of  delivery  to  carrier. 

Distinguished  in  Northern  P.  R.  Co.  v.  Lewis,  89  111.  App.  33,  holding  vendor's 
right  to  stop  goods  in  transitu  in  case  of  vendee's  insolvency,  insufficient  interest 
to  enable  former  to  sue  carrier  for  damage  to  them. 

29  L.  R.  A.  582,  ROBINSON  v.  CLAPP,  66  Conn.  365,  32  Atl.  939. 
Property  rlvbta  In,  and  care  of,  trees  on  bonndary. 

Followed  without  special  discussion  in  Robinson  v.  Clapp,  67  Conn.  540,  62 
Am.  St.  Rep.  298,  35  Atl.  604. 

Cited  in  footnote  to  Kinney  v.  Kinney,  40  L.  R.  A.  626,  which  holds  one 
planting  hedge  fence  on  boundary  line  not  required  to  prevent  its  growing  out 
over  adjoining  owner's  land. 

Title  under  qnltelalnt  deed. 

Cited  in  Schroeder  v.  Tomlinson,  70  Conn.  355,  39  Atl.  484,  holding  title  of 
grantee  under  quitclaim  deed,  recorded  during  execution  proceedings,  good  as 
against  creditor. 

Cited  in  footnote  to  Johnson  v.  Johnson,  59  L.  R.  A.  748,  which  holds  grantee 
in  quitclaim  deed  vested  with  title  acquired  by  one  giving  warranty  deed  to  his 
^antor  after  delivery  of  latter  deed. 

Implied   eaaement. 

Cited  in  footnote  to  Irvine  v.  McCreary,  49  L.  R.  A.  417,  which  holds  that 
sale  of  building  creates  easement  in  alley  across  rear  ot  adjacent  lot  belonging 
to  grantor. 
Damavea   for   Iomi   of  llgrht  and   air. 

Cited  in  footnote  to  Townsend  v.  Epstein,  52  L.  R.  A.  409,  which  sustains  abut- 
ter's right  to  relief  against  diminution  of  light  and  air  by  bridge  over  street. 

29  L.  R.  A.  593,  BELFORD  v.  WOODWARD,  158  111.  122,  41  N.  E.  1097. 
Payment   from  particular  fnnd  or  In   coin. 

Cited  in  East  St.  Louis  y.  Canty,  66  111.  App.  326,  rejecting  $fi  surplusage,  por- 
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ticm  of  judgment  limiting  payment  to  certain  funds;  Cicero  v.  People.  105  IIL 
App.  40^,  affirming  order  directing  town  to  pay  costs  of  improvements  from  tax 
surplus  in  treasury;  Rae  v.  Homestead  Loan  &  G.  Co.  76  111.  App.  549^  sustaining 
bond  payable  in  gold;  Dorr  v.  Hunter,  183  111.  435,  56  N.  E.  159,  holding  mort- 
gage calling  for  payment  in  gold,  valid. 

Cited  in  note  (29  L.  R.  A.  517)  on  special  contracts  and  obligations  t(r  make 
payment  in  gold  or  silver. 

29  L.  R.  A.  600,  PHILADELPHIA  v.  PUBLIC  SCHOOLS,  170  Pa.  257,  32  AtL 

1033. 
Bzemption  of  educational  and  charitable  Inatltationa  from  taxatlom. 

Cited  in  Kittanning  Academy  v.  Kittanning,  19  Pa.  Co.  Ct.  299,  6  Pa.  Dist.  R. 
604,  28  Pittsb.  L.  J.  N.  S.  88,  holding  academy  not  exempt  from  taxes  where  mas- 
ter receives  tuition  fees  and  expenses  are  paid  from  erdowment  fund ;  Hartman  v. 
Mitzel,  8  Pa.  Super.  Ct.  30,  holding  dwelling  house  leased  for  school  purposes  not 
exempt  from  taxation;  New  England  Theosophical  Corp.  v.  Boston,  172  Mass.  63, 
42  L.  R.  A.  283,  51  N.  £.  456,  holding  theosophical  corporation  subject  to  taxation. 

Cited  in  footnotes  to  Kentucky  Female  Orphan  School  v.  Louisville,  40  L.  R.  A. 
119,  which  holds  school  for  free  education  of  female  orphans  exempt  from  taxa- 
tion; Yale  University  v.  New  Haven,  43  L.  R,  A.  490,  which  holds  college  dormi- 
tories and  dining  halls  exempt  from  taxation;  Hpr\'ard  College  v.  Assessors.  48 
L.  R.  A.  547,  which  holds  exempt  from  taxation,  houses  occupied  by  college  presi- 
dents and  professors,  and  dormitories  and  dining  halls  for  students. 

"What    con«tltate«    charitable    grift    or    tnatltntlon. 

Cited  in  footnotes  to  Alden  v.  St.  Peter's  Parish,  30  L.  R.  A.  232,  which  holds 
gift  to  rector,  etc.,  of  unincorporated  religious  society  for  church  purposes,  for  a 
charitable  use;  People  ex  rel.  New  York  Inst,  for  the  Blind  v.  Fitch,  38  L.  R.  A. 
591,  which  holds  incorporated  institution  for  blind,  largely  supported  by  state, 
subject  to  visitations  and  rules  of  board  of  charities. 

29  L.  R,  A.  607,  O'CONNOR  v.  CLARK,  170  Pa.  318,  32  Atl.  1020. 
Estoppel   to  a««ert  title. 

Cited  in  City  Bank  v.  Easton  Boot  &  Shoe  Co.  6  Northampton  Co.  Rep.  249, 
42  W.  N.  C.  409,  and  City  Bank  v.  Easton  Boot  &  Shoe  Co.  6  Northampton  Co.  Rep. 
33,  protecting  bona  fide  purchaser  of  goods  as  against  mortgagee  of  unfiled  mort- 
gage; Nonotuck  Silk  Co.  v.  Le\^,  75  111.  App.  58,  denying  that  owner  permitting 
debtor  to  use  and  control  horse  and  wagon  is  estopped  from  claiming  same 
against  attaching  creditor. 

Frand    or   Iomi   aa    between    tw^o    innocent   parties. 

Cited  in  Bair's  Assigned  Estate,  20  Pa.  Super.  Ct.  88.  holding  daughter  execut- 
ing release  to  mother  so  that  she  could  convey  good  title  has  no  claim  in  land  as 
against  mortgagee  who  loaned  money  to  mother  three  years  after  execution  of  re- 
lease, which  she  had  recorded;  Vanderslice  v.  Royal  Ins.  Co.  13  Pa.  Super.  Ct. 
461,  denying  company's  liability  for  premiums  fraudulently  collected  by  broker 
whom  owners  intrusted  with  policies;  Howie  v.  Lewis,  14  Pa.  Super.  Ct.  242, 
holding  maker  guilty  of  negligence  by  leaving  space  for  payee  to  fill  ia  larger 
amount,  so  that  he  must  bear  the  loss  rather  than  innocent  purchaser. 
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29  L.  R.  A.  608,  DENVER  CITY  li.  (JO.  ▼.  DENVER,  21  Colo.  350,  62  Am.  St. 

Rep.  239«  41  Pac.  826. 
ESxerclse    of    tazinv    power. 

Cited  in  Walsh  v.  Denver,  10  Colo.  App.  411,  63  Pac.  458,  holding  butcher's 
license  of  $50  not  excessive;  Ogden  City  v.  Crossman,  17  Utah,  79,  63  Pac.  985, 
sustainfng  license  fee  of  $5  upon  each  telephone  maintained  within  city;  Phoenix 
Carpet  Co.  v.  State,  118  Ala.  161,  72  Am.  St.  Rep.  143,  22  So.  027,  sustaining  stat- 
ute imposing  occupation  tax  upon  corporations;  State  ex  rel.  School  Dist.  v. 
Boyd,  63  Neb.  832,  68  L.  R.  A.  110,  89  N.  W.  417,  construing  as  tax,  money  col- 
lected under  ordinance  adopted  to  raise  revenue;  Rosenbloom  v.  State,  64  Neb. 
346,  57  L.  R.  A.  924,  89  N.  W.  1053,  holding  law  imposing  license  tax  on  peddlers 
is  within  city's  taxing  power. 

Vnlformlty   in   licence   tax. 

Cited  in  Stull  v.  De  Mattos,  23  Wash.  77,  61  L.  R.  A.  896,  62  Pac.  461,  sustain- 
ing ordinance  providing  different  ^auctioneer's  license  tax  for  sale  of  different 
^oods. 

Cited  in  footnotes  to  Banta  v.  Chicago,  40  L.  R.  A  611,  which  requires  uniform- 
ity of  license  taxes  on  occupations,  only  as  to  class  on  which  it  operates;  Knisely 
V.  Cotterel,  50  L.  R.  A.  86,  which  sustains  statute  fixing  different  rates  of  license 
for  retailers,  wholesalers,  and  sellers  on  board  of  trade;  Harrodsburg  v.  Renfro, 
51  L.  R.  A.  897,  which  holds  void,  ordinance  imposing  greater  license  fee  for  sale 
of  liquors  on  main  street  of  town  than  elsewhere;  State  v.  Garbroski,  66  L.  R.  A. 
570,  which  holds  void,  statute  exempting  veterans  from  requirement  for  peddling 
license;  Com.  use  of  Titusville  v.  Clark,  67  L.  R.  A.  348,  which  holds  void,  exemp- 
tion from  license  tax  of  contractors  and  real  estate  dealers,  but  not  others,  whose 
business  is  less  than  $1,000. 

Corporate   taxation. 

Cited  in  note  (60  L.  R.  A.  334)  on  constitutional  equality  in  United  States 
in  relation  to  corporate  taxation. 

29  L.  R.  A.  612,  PETERSON  v.  RUSSELL,  62  Minn.  220,  64  Am.  St.  Rep.  634, 

64  N.  W.  565. 
Parol   evidence   aa   to   Indorsement. 

Cited  in  Bowler  v.  Braun,  63  Minn.  36,  56  Am.  St.  Rep.  449,  65  N.  W.  124, 
holding  parol  evidence  inadmissible  to  vary  legal  effect  of  indorsement  on  note. 

29  L.  R.  A.  616,  PATTILLO  v.  ALEXANDER,  96  Ga.  60,  22  S.  E.  646. 
Preanmptlon  mm  to  la'w  of  another  atate. 

Cited  in  Massachusetts  Ben.  Life  Asso.  v.  Robinson,  104  Ga.  277,  42  L.  R.  A. 
271,  30  S.  E.  918,  upholding  presumption  of  similarity  of  common  law  of  another 
state  as  to  incontestable  clause  in  policy. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  National  Broadway  Bank,  42  L.  R.  A. 
139,  which  denies  presumption  that  statutory  restrictions  on  alienation  of  inter- 
ests of  cestui  que  trust  are  law  of  other  state;  Aslanian  v.  Dostumian,  47  L.  R. 
A.  496,  which  denies  presumption  that  law  merchant  as  to  protest  of  draft  pre- 
vails in  Asiatic  Turkey. 
Hotlee   of   dishonor. 

Cited  in  footnotes  to  Leonard  v.  Olson,  36  L.  R.  A.  381,  which  requires  notice 
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to  indorser  of  inability  to  make  demand  because  of  maker's  removal  from  state; 
Williams  ▼.  Parks,  56  L.  R.  A.  769,  which  sustains  notary's  liability  on  bond  for 
neglecting  to  give  notice  of  dishonor;  Oakley  v.  Carr,  60  L.  R.  A.  431,  which 
holds  notice  of  dishonor  sufficient  if  sent  to  last  indorser,  who  is  agent  for  col- 
lection only,  by  first  mail  of  day  following  dishonor. 

€k»ntraot  of  indorsement. 

Cited  in  Baldwin  Fertilizer  Co.  v.  Carmichael,  116  Ga.  763,  42  S.  E.  1002,  con- 
struing as  indorsement,  contract  added  to  note  and  signed  by  payee  that  he  ''g:uar' 
antees  it  as  free  from  certain  defenses,  and  guarantees  payment  when  due." 

29  L.  R.  A.  622,  Re  RICKER,  14  Mont.  153,  35  Pac.  960. 
Bzecntor'*  rlgrht   to   eommiaalon*. 

Cited  in  footnote  to  Re  Rutledge,  47  L.  R.  A.  721,  which  sustains  surrogate's 
discretion  in  withholding  commissions  from  executor  neglecting  duties. 

29  L.  R.  A.  664,  FERCHEN  v.  ARNDT,  26  Or.  121,  46  Am.  St.  Rep.  603,  37  P^ 

161. 
Follo-wlnar    trnat    fnnda. 

Followed  in  Sharpe  v.  Hartman,  26  Or.  132,  40  Pac.  230,  without  discussion; 
Muhlenberg  v.  Northwest  Loan  &  T.  Co.  26  Or.  143,  29  L.  R.  A.  667,  footnote  p. 
667,  38  Pac.  932,  denying  equitable  lien  in  funds  in  receiver's  hands  in  favor  of 
special  depositor  who  permitted  bank  to  use  money;  Rockwell  v.  Portland  Sav. 
Bank,  31  Or.  436,  50  Pac.  566,  denying  that  money  not  called  for  under  order  of 
distribution  passes  to  subsequent  receiver  of  bank  as  particular  funds;  Re  Bank 
of  Oregon,  32  Or.  89,  61  Pac  87,  holding  that  assignee  for  creditors  cannot  use 
other  funds  than  those  collected  to  pay  collection. 

Cited  in  Shute  v.  Hinman,  34  Or.  581,  47  L.  R.  A.  266,  56  Pac.  412,  holding  that 
general  deposit  bv  administrator  of  estate's  funds  in  bank  destroys  its  identity; 
Dunham  v.  Siglinf  39  Or.  299,  64  Pac.  661,  holding  that  cestui  que  trust  may  re- 
cover funds  deposited  in  separate  depository  by  deceased  trustee;  Drovers*  &  M. 
Nat.  Bank  v.  Roller,  85  Md.  500,  36  L.  R.  A.  769,  60  Am.  St.  Rep.  344,  37  At!. 
30,  denying  that  general  assets  of  insolvent  commission  merchant  are  chargeable 
with  lien  in  favor  of  owner,  when  proceeds  from  sales  are  dissipated;  Bromley 
V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  103  Wis.  569,  79  N.  VV.  741,  holding  that  trust 
ceases  wh^n  trust  money  is  so  mixed  with  individual  funds  as  not  to  be  traceable; 
Re  Mulligan,  116  Fed.  718,  holding  that  owner  cannot  establish  lien  on  balance  of 
account,  including  moneys  from  sales  of  property  intrusted  to  bankrupt;  Bank 
Conirs.  v.  Security  Trust  Co.  70  N.  H.  548,  49  Atl.  113,  holding  beneficial  owner 
of  trust  fund  not  entitled  to  preference  unless  money  traceable  to  specific  prop- 
erty. 

Distinguished  in  York  v.  York  Market  Co.  68  N.  H.  420,  37  Atl.  1038,  holding 
that  treasurer's  deposit  of  money  with  another  corporation  under  his  control  im- 
presses fund  with  equitable  lien,  upon  latter's  insolvency. 

29  L.  R.  A.  667,  MUHLENBERG  v.  NORTHWEST  LOAN  &  T.  00.  26  Or.  132, 

38  Pac.  932. 
Bqnitable   lien   on   tvnmt   funds. 

Followed  in  Rockwell  v.  Portland  Sav.  Bank,  31  Or.  436,  60  Pac  566,  denying 
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that  money  not  called  for  under  order  of  distribution  passen  to  subsequent  re- 
ceiver of  bank  as  particular  fund;  Re  Bank  of  Oregon,  32  Or.  89,  51  Pac.  87, 
denying  power  of  assignee  for  creditors  to  use  other  funds  than  those  collected  to 
pay  collection. 

Cited  in  Dunham  v.  Siglin,  39  Or.  299,  64  Pac.  661,  holding  cestui  que  trust 
entitled  to  funds  deposited  in  separate  depository  by  deceased  trustee;  Hallam 
V.  Tillinghast,  19  Wash.  27,  52  Pac.  329,  denying  that  collection  of  draft  by  bank 
impresses  proceeds  with  trust;  Metropolitan  Nat.  Bank  v.  Campbell  Commission 
Co.  77  Fed.  711,  denying  existence  of  equitable  lien  upon  funds  misappropriated 
by  one  holding  them  in  trust,  where  they  have  lost  their  identity. 

Cited  in  footnote  to  Ferchen  v.  Arndt,  29  L.  R.  A.  604,  which  denies  power  of 
consignors  to  impress  with  trust  lien,  funds  of  consignees  in  hands  of  receiver. 

29  Lr.  R.  A.  668,  COLE  v.  TUCKER,  164  Mass.  486,  41  N.  E.  681. 
U«e  of  names  on  oAclal  ballot  and  ▼otinsr  Hat*. 

Cited  in  Com.  v.  Rogers,  181  Mass.  187,  63  N.  E.  421,  holding  statute  requiring 
voting  lists  to  be  used  as  check  lists  in  balloting  at  caucuses,  valid;  State  ex  rel. 
Crow  V.  Hostetter,  137  Mo.  645,  38  L.  R.  A.  216,  59  Am.  St.  Rep.  515,  39  S.  W. 
270,  holding  electors  not  restricted  to  names  on  official  ballot. 

Cited  in  footnote  to  State  ex  rel.  McCarthy  v.  Moore,  59  L.  R.  A.  447,  which 
sustains  prohibition  against  placing  on  official  ballot,  name  of  unsuccessful  candi- 
date for  party  nomination  at  primary  election. 

B fleet   of  omiMilon  of  oflleial  atamp. 

Cited  in  footnote  to  Moyer  v.*  Van  De  Vanter,  29  L.  R.  A.  670,  which  authorizes 
counting  of  ballots  cast  in  good  faith,  with  official  stamp  or  election  officer^'  ini- 
tials omitted. 

Uniform   application   of  atatnte. 

Cited  in  Com.  v.  Danziger,  176  Mass.  291,  57  N.  E.  461,  sustaining  act  requiring 
pawnbrokers  in  cities  or  towns  of  10,000  or  more  inhabitants  to  pay  license. 

29  L.  R.  A.  670,  MOYER  v.  VAN  DE  VANTER,  12  Wash.  377,  50  Am.  St.  Rep. 

900,  41  Pac.  60. 
Marks   on   liallots. 

Cited  in  State  ex  rel,  Orr  v.  Fawcett,  17  Wash.  206,  49  Pac.  346,  holding  ballots 
marked  "no"  or  "yes,"  valid;  Kijrkpatrick  v.  Deegans,  53  W.  Va.  289,  44  S.  E. 
465,  sustaining  statute  requiring  identification  of  ballots  cast  by  signature  of  poll 
clerks,  although  causing  rejection  of  few  ballots  honestly  cast;  Horning  v.  Board 
of  Canvassers,  119  Mich.  66,  77  N.  W.  446,  holding  ballots  inadvertently  indorsed 
in  lower  right-hand  corner,  valid;  Lynip  v.  Buckner,  22  Nev.  438,  30  L.  R.  A.  357, 
41  Pac.  762,  denying  that  unintentional  omission  to  remove  number  strips  in- 
validates ballots. 

Cited  in  note  (47  L.  R.  A.  807)  on  marking  official  ballot. 

Distinguished  in  Orr  ▼.  Bailey,  59  Neb.  138,  80  N.  W.  495,  and  Rlaymaker  v. 
Phillips,  5  Wyo.  481,  47  L.  R.  A.  852,  42  Pac.  1049  (approved  in  dissenting  opin- 
ion), sustaining  constitutionality  of  statute  making  void,  ballots  not  properly 
indorsed. 

Criticized  in  Miller  v.  Schallern,  8  X.  D.  401,  79  N.  W.  865,  rejecting  ballots 
cast  without  official  stamp. 

L.  R.  A.  Au.— Vol.  III.— 74. 
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BlTect  of  prematare  choice  of  officer. 

Cited  in  Com.  v.  Rogers,  181  Mass.  192,  63  N.  E.  421,  denying  that  election  of 
temporary  warden  a  few  minutes  before  hour  named  to  fill  vacancy  renders  caucus 
illegal. 
Coaiit  of  niideraiBed  ballots. 

Cited  in  Conaty  v.  Gardner,  75  Conn.  53,  52  Atl.  416,  authorizing  count  of 
ballots  slightly  under  size. 
DeHifpnatlon  of  office. 

Cited  in  footnote  to  Page  v.  Kuykendall,  32  Xa  R.  A.  656,  which  holds  words 
"long  term"  after  one  of  two  names  on  ballot  sufficient  designation  of  office. 

29  L.  R.  A.  673,  TEBBE  v.  SMITH,  108  Cal.  101,  49  Am.  St.  Rep.  68,  41  Pat  454. 
Ballots  as  evidence. 

Cited  in  DeLong  v.  Brown,  113  Iowa,  372,  85  N.  W.  624,  and  Windes  v.  Nelson. 
159  Mo.  67,  60  S.  W.  129,  holding  ballots  admissible  in  election  contest  after  proof 
that  they  have  been  kept  intact. 
Dlstlnvnlshlna:  marks  on  ballots. 

Cited  in  Lauer  v.  Estes,  120  Cal.  653,  53  Pac.  262,  holding  ballot  containing: 
heavy  mark  2  inches  below  names,  void;  San  Luis  Obispo  v.  Fitzgerald,  126  Oil. 
283,  58  Pac.  699,  holding  that  printing  by  authorities  of  "yes"  upon  ballot  viti- 
ates election;  Famham  v.  Boland,  134  Cal.  153,  66  Pac.  200,  holding  that  cross 
placed  in  s(^uare,  with  no  name  opposite,  invalidates  ballot;  Moody  v.  Davis,  \l 
S.  D.  92,  82  N.  W.  410,  holding  that  placing  mark  in  circle  at  head  of  two  differ- 
ent tickets  invalidates  ballot;  NichoUs  v.  Barrick,  27  Colo.  441,  62  Pac.  202,  hold- 
ing ballots  not  invalidated  by  addition  of  word  "fusion;"  Parker  v.  Hughes,  64 
Kan.  241,  56  L.  R,  A.  279,  91  Am.  St.  Rep.  216,  67  Pac.  637,  denying  that  sur- 
plusage of  marks  in  squares  opposite  name  of  candidate  appearing  upon  two  tick- 
ets invalidates  ballots;  Maddux  v.  Walthall,  141  Cal.  414,  74  Pac,  1026,  holding 
ballots  stamped  after  words  "no  nomination"  void. 

Cited  in  footnote  to  Dennis  v.  Caughlin,  29  L.  R.  A.  731,  which  holds  that 
blurred  spot  or  erasure  on  ballot,  made  with  intent  to  correct  mistake,  does  not 
defeat  ballot. 

Distinguished  in  Jennings  v.  Brown,  114  Cal.  309,  34  L.  R.  A.  45,  footnote  p.  45, 
46  Pac.  77,  holding  validity  of  ballot  not  destroyed  by  addition  of  party  name 
after  candidate's. 

Effect  of  Innocent  irrearalarities  in  election. 

Cited  in  Hayes  v.  Kirkwood,  136  Cal.  402,  69  Pac  30,  denying  that  innocent 
irregularities  of  election  board  defeat  election;  Kenworthy  v.  l^last,  141  Cal.  273r 
74  Pac.  841,  holding  election  not  invalidated  by  delay  in  opening  polls,  where  offi- 
cers acted  in  good  faith,  and  where  only  one  failed  to  vote,  which  vote  could  not 
have  changed  result. 

Distinguished  in  Davis  v.  Grunig,  143  Cal.  339,  76  Pac.  1102,  authorizing  count 
of  ballots  in  election  honestly  conducted,  although  election  officers  failed  to  return 
tally  lists. 
MarkinsT    official    ballots* 

Cited  in  footnote  to  Parker  v.  Orr,  30  L.  R.  A.  227,  which  holds  provision  u  t» 
marking  ballot  with  cross  not  mandatory. 

Cited  in  note  (47  L.  R.  A.  823,  828,  841)  on  marking  official  ballot 
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29  L.  R.  A.  678,  FULTON  v.  FULTON,  62  Ohio  St.  229,  49  Am.  St.  Rep.  720, 

39  N.  E.  729. 
^Ibllvation   of  parent   to  support  child. 

Cited  in  Wing  v.  Hibbert,  7  Ohio  N.  P.  126,  holding  mother  liable  for  support 
of  minor  children  after  father's  death. 

After    divorce. 

Followed  without  discussion  in  Douglas  v.  Douglas,  64  Ohio  St.  606,  61  N.  K 
1142. 

Cited  in  Zilley  v.  Dunwiddie,  98  Wis.  435,  40  L.  R.  A.  583,  footnote  p.  579,  67 
^m.  St.  Rep.  820,  74  N.  W.  126,  holding  father  liable  to  mother  after  divorce,  for 
keeping  of  child  awarded  to  father  under  decree;  McCloskey  v.  McCloskey,  93  Mo. 
App.  400,  67  S.  W.  669,  holding  father  liable  to  mother  for  necessary  disburse- 
ments for  minor  children  after  divorce. 

Cited  in  footnotes  to  Brown  v.  Smith,  30  L.  R.  A.  680,  which  denies  divorced 
^wife's  right  to  hold  husband's  estate  liable  for  board  of  minor  children  awarded 
to  her;  Foss  v.  Hartwell,  37  L.  R.  A.  580,  which  denies  divorced  father's  liability 
to  subsequent  husband  of  wife  for  support  of  child  surreptitiously  taken  by 
mother;  Keller  v.  St,  Louis,  47  L.  R.  A.  391,  which  holds  that  duty  of  supporting 
child,  whicli  by  divorce  decree  is  given  to  mother,  is  still  on  father,  if  decree 
makes  no  provision. 

29  L.  R.  A.  681,  /2e  EDWARDS,  122  Mo.  426,  25  S.  W.  904. 
Sales  by  Insolvent  partnership. 

Cited  in  McDonald  v.  Cash,  57  Mo.  App.  549,  denying  that  mere  technical  insol- 
vency of  partnership  in  active  business  makes  sale  to  purchasing  partner  fraud- 
ulent; Kelly-Goodfellow  Shoe  Co.  v.  Vail  Bros.  84  Mo.  App.  99,  upholding  cask 
sale  of  goods  purchased  with  knowledge  of  vendor's  insolvency. 

Validity  of  firm  inortaraar«* 

Cited  in  Noyes  v.  Ross,  23  Mont.  438,  47  L.  R.  A.  405,  75  Am.  St.  Rep.  543,  69 
Pac.  367,  upholding  firm  mortgage  as  security  for  previous  loan  used  in  purchase 
of  stock. 
Application    of   firm    assets. 

Cited  in  Freedman  v.  Holberg,  89  Mo.  App.  345,  upholding  partner's  right  to 
use  firm  assets  to  discharge  partnership  debts  before  individual  debts;  Thayer  y. 
Humphrey,  91  Wis.  293,  30  L.  R.  A.  556,  footnote  p.  649,  51  Am.  St.  Rep.  887, 
64  N.  W.  1007,  holding  that  creditors  of  old  and  new  firm  may  prove  claims  pari 
pctssu  in  preference  to  individual  creditors  of  new  firm ;  Bedford  v.  McDonald,  102 
Tenn.  365,  52  S.  W.  157,  holding  that  firm  creditor  may  follow  note  belonging  to 
firm,  sold  by  partner  after  fraudulent  diversion  of  assets. 

Cited  in  footnote  to  Victor  v.  Glover,  40  L.  R.  A.  297,  which  denies  right  of 
subsequent  creditors  of  insolvent  firm  to  complain  that  note  was  given  to  with- 
drawing member  for  his  share  of  assets. 

.—  To  Individual  del»ts. 

Cited  in  Rogers  A,  B.  Hardware  Co.  \.  Randell,  69  Mo.  App.  345,  sustaining 
mortgage  executed  by  remaining  partner  to  secure  individual  debt;  Lester  ex  rel. 
Wright  V.  Givens,  74  Mo.  App.  399,  holding  that  individual  creditor  may  sell 
partnership  property  subject  to  rights  of  firm  creditors;  A.  G.  Edwards  &  Son 
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Brokerage  Co.  v.  Rosenheim,  74  Mo.  App.  626,  upholding  garnishment  of  part- 
nership debtors  by  individual  creditor  in  absence  of  statement  of  claims  of  firm 
creditors ;  Sevier  v.  Allen,  80  Mo.  App.  190,  upholding  bankrupt  partner's  transfer 
of  stock  in  payment  of  purchase  price  notes;  Rock  Island  Implement  Co.  r.  Sloan, 
83  Mo.  App.  441,  holding  appropriation  of  firm  property  to  pay  individual  debt, 
without  partner's  consent,  void;  Hutchinson  v.  Morris  Bros.  86  Mo.  App.  4.5.  de 
nying  partner's  right  to  encumber  firm  effects  to  satisfy  copartner's  liabilitr  for 
bail  money,  without  latter's  consent;  Redenbaugh  v.  Kelton,  130  Mo.  570,  32  S. 
W.  67,  holding  partner's  note,  given  to  reimburse  copartner  for  advancement  to 
partnership,  not  firm  note;  Mansur-Tebbetts  Implement  Co.  y.  Ritchie,  159  Mo. 
225,  60  S.  W.  87,  holding  that  assignee  of  trust  deed  executed  by  member  of  in- 
solvent partnership  to  another  as  security  for  individual  debt  has  no  rights  u 
against  firm  creditors. 

Cited  in  footnotes  to  Standish  v.  Babcodc,  30  L.  R.  A.  604,  which  authoriza 
retention  of  firm  money  received  from  one  partner  by  creditor  to  satisfy  debt  from 
such  partner;  Jackson  Bank  v.  Durfey,  31  L.  R.  A.  470,  which  denies  right  of  in- 
solvent members  of  insolvent  firm  to  pay  individual  debts  with  firm  property; 
Kincaid  v.  National  Wall  Paper  Co.  54  L.  R.  A.  412,  which  sustains  right  of 
partners  to  appropriate,  with  other  partners'  consent,  interest  in  firm  to  paj 
individual,  in  preference  to  firm,  debts. 

-^  Rivht    to    •zemptions. 

Cited  in  footnote  to  Re  Spitz  Bros.  34  L.  R.  A.  604,  which  denies  rigbt  of 
members  of  firm  to  claim  exemption  out  of  firm  property. 

Transfers   by   Insolvent. 

Cited  in  Baker  v.  Harvey,  133  Mo.  662,  34  S.  W.  853,  holding  insolvent's  trans- 
fer of  land  in  consideration  that  grantee  discharge  debts  not  fraudulent  as  to 
creditor  not  included. 

Revfe-w  on  nppenl. 

Cited  in  Simmons  Hardware  Co.  v.  Greeley-Burnham  Grocer  Co.  64  Mo.  App. 
678,  raising,  without  deciding,  question  as  to  review  of  evidence  on  appeal. 

29  L.  R.  A.  695,  REYNOLDS  v.  GREAT  NORTHERN  R.  CO.  16  C.  C.  A.  435, 
32  U.  S.  App.  577,  69  Fed.  808. 

Contrlbntory  negrliffence. 

Cited  in  McCain  v.  Chicago,  B.  &  Q.  R.  Co.  22  C.  C.  A.  101,  40  U.  S.  App.  181, 
76  Fed.  127,  denying  recovery  to  employee  injured  by  placing  hand  upon  ra«^ 
edge  of  engine  wheel ;  Gilbert  v.  Burlington,  C.  R.  &  N.  R.  Co.  63  C.  C.  A  30, 
128  Fed.  532,  holding  brakeman's  failure  to  use  uncoupling  lever  on  other  ar 
after  one  on  first  car  failed  to  work,  guilty  of  contributory  negligence  barring 
recovery  from  company  for  iU  negligence  in  failing  to  keep  guard  rails  blocked, 
thereby  causing  brakeman  to  fall. 

-^  At  railroad  crosslnv  or  on  tracks. 

Cited  in  Pyle  v.  Clark,  25  C.  C.  A.  192,  49  U.  S.  App.  260,  79  Fed.  747.  and 
Chicago  t  N.  W.  R.  Co.  v.  Andrews,  130  Fed.  72,  holding  failure  to  look  «ind  listen 
before  crossing  track,  contributory  negligence;  Chicago,  St.  P.  M.  &  O.  R.  t'o.  t. 
Rossow,  54  C.  C.  A.  316,  117  Fed.  493,  holding  one  driving  over  frozen  road  with 
collar  above  ears,  negligent  in  failing  to  stop  and  listen  for  trains;  St.  Louis  A 
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S.  F.  R,  Co.  V.  Barker,  23  C,  C.  A.  479,  40  U.  S.  App.  739,  77  Fed.  814  (dissenting 
opinion),  majority  holding  it  question  for  jury  as  to  driver's  duty  to  stop  and 
listen  at  point  where  view  of  track  obstructed;  Southern  Electric  R.  CJo.  v.  Hage- 
man,  57  C.  C.  A.  359,  121  Fed.  273  (dissenting  opinion),  majority  holding  one 
driving  on  street  car  tracks  in  evening  to  avoid  muddy  place  about  two  hundred 
feet  long  not  guilty  of  contributory  negligence  so  as  to  bar  recovery  for  injuries 
resulting  from  collision  with  rapidly  moving  car. 

Dut^r  to  «!▼•  alvnaUi  at  eromminig. 

Cited  in  Coulter  v.  Great  Northern  R.  Co.  5  X.  D,  574.  07  X.  \V.  104(3,  raising, 
without  deciding,  question  as  to  requirement  to  give  signals  at  private  highway 
crossing. 

Cited  in  footnotes  to  Wragge  v.  South  Carolina  &  G.  R  Co.  33  L.  R.  A.  191, 
which  holds  company  liable  for  failure  to  give  crossing  signal,  contributing  to 
collision;  Czech  v.  Great  Northern  R.  Co.  38  L.  R,  A.  302.  which  holds  company 
liable  for  failure  to  give  signals  at  particularly  dangerous  farm  crossings,  when 
required  in  exercise  of  reasonable  care;  Louisville  &  N.  R.  Co.  v.  Bodine,  56  L. 
R.  A.  506,  which  requires  signals  at  private  croFFing  used  by  public,  by  peculiarly 
dangerous  special  train. 

Failure  to  obey  rales  or  statute  as  excuse  for,  or  cause  of,  liability. 

Cited  in  Williams  v.  Lyman,  31  C.  C.  A.  513,  60  U.  S.  App.  25,  88  Fed.  240, 
denying  that  collector's  neglect  to  ccmply  with  rules  by  examining  deputy's  ac- 
count relieves  siu-eties  for  deputy's  defalcations;  Mankey  v.  Chicago,  M.  &  St,  P. 
R,  Co.  14  S.  D.  473,  85  N.  W.  1013,  holding  proof  of  company's  failure  to  give 
statutory  signals  as  cause  of  injury  necessary  to  recovery. 

Cited  in  footnote  to  Rosse  v.  St.  Paul  &  D.  R.  Co.  37  L.  R  A.  591,  which  holds 
railroad  company  liable  for  injury  to  young  child  from  failure  to  keep  track 
fenced,  as  required  by  law. 

Direction    of    verdict. 

Cited  in  Clark  v.  Zarniko,  45  C.  C.  A,  496,  106  Fed.  609;  Equitable  Life  Assur. 
Soc.  V.  McElroy,  28  C.  C.  A.  375,  49  U.  S.  App.  548,  83  Fed.  641 ;  Sipes  v.  Sey- 
mour, 22  C.  C.  A.  91,  40  U.  S.  App.  185,  76  Fed.  116;  Motey  v.  Pickle  Marble  ft 
Granite  Co.  20  C.  C.  A.  368,  36  U.  S.  App.  682,  71  led.  157,— holding  it  duty  of 
court  to  direct  verdict  for  party  clearly  entitled  to  recover. 

29  L.  R  A.  700,  FARMERS'  CO-OP.  MFG.  CO.  v.  ALBEMARLE  &  R.  R.  CO.  117 
N,  C.  579,  53  Am.  St.  Rep.  606,  23  S.  E.  43 

Private  remedy  for  public  nuisance. 

Cited  in  Reybum  v.  Sawder,  135  N.  C.  33C,  63  L.  R.  A.  935,  footnote  p.  931,  102 
Am.  St,  Rep.  555,  47  S.  E.  761,  sustaining  right  of  owner  of  island  to  maintain 
action  to  redress  private  injury  resulting  from  interference  with  access  to  prop- 
erty, caused  by  fishing  net  stretched  across  navigable  channel. 

Cited  in  footnotes  to  South  Carolina  S.  B.  Co.  v.  Wilmington,  C.  &  A.  R  Co.  33 
L.  R.  A.  542,  which  denies  steamboat  owner's  right  of  action  for  obstruction  of 
navigation  of  river;  Griffith  v.  Holman,  54  L.  R.  A.  178,  which  denies  private 
individual's  right  to  abate  public  nuisance  consisting  of  fence  across  navigable 
stream. 
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IVhAt  rvutem  are  navlsTAble. 

Cited  in  SUite  v.  Baum,  128  N.  C.  605,  38  S.  E.  900,  holding  use  of  cove  ■• 
shorter  and  safer  route  proves  its  navigability. 
Cited  in  note  (42  L.  R.  A.  327)  on  what  waters  are  navigable. 

Rlgrht    to    obstruct    nAvlsratlpn. 

Cited  in  note  (59  L.  R.  A.  66,  84)  on  right  to  obstruct  or  destroy  navigation. 

29  L.  R.  A.  703,  KIRKPATRICK  v.  BROWNFIELD,  97  Ky.  558,  53  Am-  St.  Bep. 

422,  31  S.  W.  137. 
Ellsrlbllitr  of  elector. 

Cited  in  footnote  to  State  ex  rel.  Goodell  v.  McGeary,  44  L.  R.  A.  446,  which 
holds  that  building  and  furnishing  new  house  with  intention  of  living  in  same 
does  not  make  owner  elector  of  ward  while  renting  elsewhere. 

29  L.  R.  A.  705,  ROBERTS  v.  MITCHELL,  94  Tenn.  277,  29  S.  W.  5. 
Judflrment  urn  oflaot. 

Cited  in  footnote  to  Cleveland  v.  McCanna,  41  L.  R.  A.  852,  which  denies  right 
to  set  off  judgment,  where  entire  property  of  one  debtor  is  less  than  statute  ex- 
empts from  seizure. 

Atton&er'a  fees  ajftd  expenses. 

Cited  in  McDougall  v.  Hazleton  Tripod-Boiler  Co.  31  C.  C.  A.  495,  60  U.  S.  App. 
209,  88  Fed.  225,  holding  expenses  included  in  rule  giving  attorney's  lien  for 
services. 

Cited  in  footnote  to  Loofbourow  v.  Hicks,  55  L.  R.  A.  874,  which  holds  lien  for 
attorney's  fees  allowed  by  judgment  of  foreclosure  enforceable  against  land  bid 
in  by  mortgagee  or  assignee. 

29  L.  R,  A.  706,  BILLS  v.  HIBERNIA  INS.  CO.  87  Tex.  547,  47  Am.  St.  Rep. 

121,  29  S.  W.  1063. 
Constmctlon  of  Insurance  policies. 

Followed  in  Delaware  Ins.  Co.  v.  Harris,  26  Tex.  Civ.  App.  547,  64  S.  W.  867, 
holding  policy  covering  various  articles  not  void  because  of  insured's  failure  to 
disclose  encumbrance  on  one,  which  was  unknown  to  him  at  time. 

Cited  in  Brown  v.  Palatine  Ins.  Co.  89  Tex.  595,  35  S.  W.  1080,  denying^  that 
failure  to  record  sales  of  day  preceding  fire,  violation  of  covenant  to  record  busi- 
ness transacted;  British- America  Assur.  Co.  v.  Miller,  91  Tex.  419,  39  L.  R.  A. 
547,  66  Am.  St.  Rep.  901,  44  S.  W.  60,  holding  that  insurance  on  personal  prop- 
erty while  contained  in  certain  building  does  not  cover  property  while  in  other 
place  where  family  staying  temporarily;  Phoenix  Assur.  Co.  v.  Munger  Improved 
Cotton  Mach.  Mfg.  Co.  92  Tex.  303,  49  S.  W.  222,  defining  warranty  as  state- 
ment susceptible  of  no  construction  other  than  that  parties  intended  that  policy 
should  not  be  binding  unless  true. 
—  Severabllitr    of    policy. 

Cited  in  German  Ins.  Co.  v.  Luckett,  12  Tex.  Civ.  App.  144,  34  S.  W.  173,  deny- 
ing that  failure  to  disclose  mortgage  upon  one  article  vitiates  policy  as  to  test; 
Robots  V.  Sun  Mut.  Ins.  Co.  13  Tex.  Civ.  App.  70,  35  S.  W.  955,  holding  that 
breach  of  iron- safe  clause  forfeits  insurance  as  to  goods  alone,  when  policy  scv- 
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enable;  Georgia  Home  Ins.  Co.  v.  McKinley,  14  Tex.  Civ.  App.  11,  37  S.  W.  ft06, 
-denying  that  violation  of  provision  of  policy  relating  to  merchandise  bars  recoT- 
<rry  for  loss  of  building. 

Cited  in  footnotes  to  Dumas  v.  Northwestern  Nat.  Ins.  Co.  40  L.  R.  A.  358, 
wliich  holds  entirely  void,  policy  for  certain  amount  on  furniture  as  a  whole,  for 
"breach  of  condition  as  to  part;  Southern  F.  Ins.  Co.  v.  Knight,  52  L.  R.  A.  70, 
^'"hich  holds  policy  on  different  classes  of  property  for  premium  payable  in  gross 
■sxitn,  indivisible. 

Distinguished  in  Sullivan  v.  Hartford  F.  Ins.  Co.  89  Tex.  667,  36  S.  W.  73, 
liolding  that  false  swearing  as  to  value  of  goods  defeats  recovery  for  loss  on 
house;  Curlee  v.  Texas  Home  F,  Ins.  Co.  31  Tex.  Civ.  App.  471,  73  S.  W.  831, 
holding  entire  policy  covering  house  and  personal  property  avoided  by  existence 
of  vendor's  lien  on  land,  antedating  construction  of  house. 

-29  L.  R.  A.  708,  LANE  v.  MINNESOTA  STATE  AGRI.  SOC.  62  Minn.  175,  64  N. 

W.  382. 
I.iim1»illt7  for  Injury  or  death  of  pornonv  At«  or  on  y^my  to,  public  enter- 
talnnaent. 

Reaffirmed  on  second  appeal  in  Lane  v.  Minnesota  State  Agri.  Soc.  67  Minn.  66, 
69  N.  W.  463,  sustaining  right  to  recover  for  entry  of  track  bolter  in  race  without 
informing  rider  of  horse's  habits;  Indianapolis  Street  R.  Co.  v.  Dawson,  31  Ind. 
App.  608,  68  N.  £.  909,  holding  street  car  company  liable  for  conspiracy  among 
its  employees  to  assault  colored  people  at  exhibition  given  in  company's  park, 
where  company  had  knowledge  of  such  conspiracy  but  transported  colored  people 
without  warning  them;  Thornton  v.  Maine  State  Agri,  Soc.  97  Me.  114,  94  Am. 
tSt.  Rep.  488,  53  Atl.  979,  holding  agricultural  society  liable  for  death  of  one 
killed  by  stray  bullet  fired  in  shooting  gallery  on  fair  grounds. 

Oited  in  footnotes  to  Richmond  &  M.  R.  Co.  v.  Moore,  37  L.  R.  A.  258,  which 
holds  street  car  company  owning  park  liable  for  killing  of  boy  by  fall  of  pole  used 
in  balloon  ascension;  Hallyburton  v.  Burke  County  Fair  Asso.  38  L.  R.  A.  166, 
which  denies  right  of  action  against  fair  association,  which  was  free  from  negli- 
gence, for  injury  to  bystander  by  bolting  of  vicious  horse  from  race  track; 
Thompson  v.  Lowell,  I.  &  H.  Street  R.  Co.  40  L.  R.  A.  345,  which  holds  street 
railway  company  liable  for  injury  to  spectator  at  free  exhibition  of  markmanship 
^ven  by  independent  contractor  on  company's  grounds;  Smith  v.  Benick,  42  L. 
R,  A.  277,  which  aenies  liability  of  proprietor  of  public  resort  for  negligence  of 
balloonist,  who  was  independent  contractor;  Sebeck  v.  Plattdeutsche  Volkslest 
Verein,  50  L.  R.  A.  199,  which  denies  proprietor's  liability  for  injury  to  spectator 
by  explosion  of  bo^b  in  hands  of  skilled  person  at  exhibition;  Mastad  v.  Swedish 
Brethren,  53  L.  R.  A.  803,  which  holds  proprietor  of  place  of  amusement  required 
to  use  reasonable  care  to  protect  patrons  from  assaults  by  one  rendered  disorderly 
by  liquor  sold  there;  Clark  v.  Northern  P.  R.  Co.  69  L.  R.  A.  508,  which  denies 
liability  of  railroad  company  permitting  circus  on  its  vacant  land  adjoining 
switch  yard,  for  injury  to  person  crossing  yard  to  reach  circus. 
Duty  of  mnator  to  wnrn  uervmnU 

Cited  in  note   (44  L.  R.  A.  56)   on  duty  of  master  to  instruct  and  warn  serv- 
ants as  to  perils  of  employment. 
Povrera   nnd   llnbllftles   of   public   institutions. 

Cited  in  footnotes  to  Re  Royer,  44  L.  R.  A.  364,  which  sustains  power  of  state 
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university  to  take  bequest;  Oklahoma  Agri.  &  M.  Collie  v.  Willis,  40  L.  R-  A- 
677,  which  denies  power  to  sue  agricultural  and  mechanical  college  created  by  and 
existing  under  statute;  Maia  v.  Eastern  State  Hospital,  47  L.  R.  A.  577,  whidi  de- 
nies liability  of  state  hospital  for  injuries  to  inmate  from  negligence  or  miscon- 
duct of  persons  in  charge;  Trevett  v.  Prison  Asso.  60  L.  R.  A.  564,  which  hold«- 
prison  association,  not  controlled  by  state,  liable  for  its  torts;  Moody  v.  State'» 
Prison,  53  L.  R.  A.  856,  which  denies  liability  of  state  to  prison  guard  for  injury 
by  defective  ladder;  Overholser  v.  National  Home  for  Disabled  Volunteer  Sol- 
diers^ 62  L.  R.  A.  936,  which  holds  national  home  for  disabled  soldierp.,  a  part  of 
United  States  government,  not  subject  to  action  sounding  in  tort. 
•»  L.egrflslAti've   control   of. 

Cited  in  footnote  to  Watson  Seminary  v.  County  Court,  46  L.  R.  A.  675,  which 
holds  charter  provisions  of  educational  corporation  changeable  at  will  of  legis- 
lature. 

29  L.  R  A.  712,  STATE  MUT.  F.  INS.  CO.  v.  BRINKLEY  STAVE  &  HEADINi; 

CO.  61  Ark.  1,  54  Am.  St.  Rep.  191,  31  S.  W.  157. 
Failure  to  comply  -v^ltli  atatute  mi  aflectfngr  contract. 

Cited  in  American  Bldg.  &  L.  Asso.  v.  Rainbolt,  48  Neb,  452,  67  N.  W.  493,  hold- 
ing failure  of  foreign  loan  association  to  comply  with  statute  not  ground  for  re- 
scinding contract;  Vermont  Loan  &  T.  Co.  v.  HoiTmap,  6  Idaho,  384,  37  L.  R  A. 
611,  95  Am.  St.  Rep.  186,  49  Pac.  314,  holding  loan  of  money  without  licen*r. 
valid,  though  misdemeanor. 

—  Of  insurance. 

Cited  in  Lumbermen's  Mut.  Ins.  Co.  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  149  Mo. 
178,  60  S.  W.  281,  holding  that  foreign  insurance  company  will  be  subrogated  to 
owner's  rights  against  railroad  for  destruction  of  property,  although  no  certifi- 
cate obtained  in  state. 

Cited  in  footnote  to  Swing  v.  Munson,  58  L.  R  A.  223,  which  holds  insurance 
contract,  valid  where  made,  not  enforceable  in  state  where  property  located,  who:*** 
laws  directly  violated. 

Conflict  of  la^TS  a«  to  Insurance  contracts. 

Cited  in  note  (63  L.  R.  A.  837,  852)  on  conflict  of  laws  as  to  contracts  of 
insurance. 

IVliat  laws  iroTern. 

Cited  in  Franklin  L.  Ins.  Co.  v.  Galligan,  71  Ark.  300,  100  Am.  St,  Rep.  73,  73 
S.  W.  102,  holding  that  contract  of  insurance,  made  in  state  and  to  be  performed 
therein,  is  governed  by  its  statutes  relating  to  misrepresentations. 

Cited  in  footnote  to  Cravens  v.  New  York  L.  Ins.  Co.  63  L.  R  A.  303,  which 
holds  life  policies  of  foreign  company,  taking  eflFect  on  delivery  and  collection  of 
prpmium,  governed  by  law  of  state  of  delivery,  notwithstanding  provision  in 
policy. 

29  L.  R.  A.  714,  STATE  v.  SWETT,  87  Me.  99.  47  Am.  St.  Rep.  306,  32  Ati,  80*^. 
Xno^rledgre  as  element  of  crime. 

Cited  in  State  v.  Rogers,  95  Me.  102,  85  Am.  St.  Rep.  396,  49  Atl.  564,  holding 
knowledge  of  character  of  article  not  necessary  to  sustain  conviction  for  sale  of 
oleomargarine. 
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Cited  in  Dickhaut  v.  State,  85  Md.  464,  36  L.  R.  A.  767,  60  Am.  St.  Rep.  332,  37 
Atl.  21,  holding  posseRsion  during  dose  season  of  game  killed  in  another  state, 
lawful. 

Cited  in  footnotes  to  aplkirk  v.  Stevens,  40  L.  R.  A.  759,  which  holds  game 
killed  by  Indians  on  reservation,  and  sold  to  other  Indian,  subject  to  game  laws 
of  state  after  taken  from  reservation;  State  v.  Schuman,  47  L.  R.  A.  153,  which 
sustains  statute  prohibiting  sale,  or  keeping  for  sale,  of  trout;  People  v.  Buffalo 
Fish  Co.  52  L.  R.  A.  803,  which  holds  void,  act  prohibiting  possession  of  certain 
fish  during  close  season. 

Cited  in  note  (39  L.  R.  A.  590)  on  governmental  control  oVer  right  of  fishery. 

29  L.  R.  A.  718,  JUDSON  v.  GIANT  POWDER  CO.  107  Cal.  549,  48  Am.  St.  Rep. 

146,  40  Pac.  1020. 
Preamnptlon   of  nesrllsr^nce. 

Cited  in  McCurrie  v.  Southern  P.  Co.  122  Cal.  562,  55  Pac.  324,  holding  that 
sudden  jerking  of  train,  causing  door  to  close  on  passenger's  hand,  raises  pre- 
sumption of  negligence;  Chico  Bridge  Co.  v.  Sacramento  Transp.  Co.  123  Cal.  183, 
55  Pac.  780,  holding  that  collision  of  barge  with  bridge  creates  presumption  of 
carrier's  negligenoe;  Knott  v.  McGilvray,  124  Cal.  132,  56  Pac.  789,  holding  that 
fall  of  tool  from  building  upon  walk  raises  presumption  of  negligence;  Bosqui 
V.  Sutro  R.  Co.  131  Cal.  400,  63  Pac.  682,  holding  derailment  of  trolley  car, 
injuring  passenger,  prima  facie  proof  of  negligence;  Harrison  v.  Sutter  Street  R. 
Co.  134  Cal.  560,  55  L.  R.  A.  609,  66  Pac.  787,  holding  that  mere  fact  of  injury 
to  passenger  by  collision  of  car  with  wagon  raises  no  presumption  of  negligence 
against  both;  Rowe  v.  Such,  134  Cal.  674,  66  Pac.  862,  holding  that  injury  by  col- 
lision with  runaway  creates  no  presumption  of  negligence;  Vorbrich  v.  Gender  & 
P.  Mfg.  Co.  96  Wis.  281,  71  N.  W.  434,  holding  unexpected  revolution  of  machine, 
injuring  operator,  prima  facie  proof  of  negligence;  Raney  v.  Lachance,  96  Mo. 
App.  484,  70  S.  W.  376,  holding  that  breaking  of  window  caused  by  swinging  of 
timbers  raises  no  presumption  as  to  negligence  of  oxie  or  both  servants;  Kahn  v. 
Triest-Rosenberg  Cap  Co.  139  Cal.  344,  73  Pac.  164,  holding  that  injury  to  goods, 
due  to  overflow  of  water  from  boiler  on  upper  floor,  caused  by  breaking  of  cap  on 
water  pipe  projecting  into  fire  box,  creates  prima  facie  case  of  negligence;  Brad- 
ford Glycerine  Co.  v.  Kizer,  51  C.  C.  A.  528,  113  Fed.  898,  holding  that  sponta- 
neous explosion  of  nitroglycerin  creates  presumption  of  impurity;  Beall  v.  Seattle, 
28  Wash.  604,  61  L.  R.  A.  593,  92  Am.  St.  Rep.  892,  69  Pac.  12,  holding  that  ex- 
plosion of  boiler  under  walk,  unexplained,  raises  presumption  of  negligence. 

Cited  in  footnote  to  Esberg-Gun5jt  Cigar  Co.  v.  Portland,  43  L.  R.  A.  435,  which 
holds  bursting  of  water  main  three  times  under  ordinary  pressure,  evidence  of 
negligence. 
IVevlivence   or  nulflance   In   respect   to   explosives. 

Cited  in  Kinney  v.  Koopman,  116  Ala.  324,  37  L.  R.  A.  501,  footnote  p.  497,  67 
Am.  St.  Rep.  119,  22  So.  593,  holding  storing  of  explosives  in  wooden  building  in 
populous  part  of  city,  negligence. 

Cited  in  footnotes  to  Ryan  v.  Loa  Angeles  Ice  &  Cold  Storage  Co.  32  L.  R.  A. 
524,  which  holds  negligence  shown  by  explosion  of  generator  of  refrigerator  while 
inexperienced  employees  are  attempting  to  stop  leak;  Fuchs  v.  St.  Louis,  34  L. 
R,  A.  118,  which  holds  city  liable  for  explosion  of  sewer  with  obstructed  outlet. 
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from  formation  of  gases  from  oil  poured  into  same  during  fire;  Hatcher  v.  Dunn., 
36  L.  R.  A.  689,  which  holds  inspector  of  oil  not  absolutely  liable  for  incorrectly 
branding  it;  Bradford  Glycerine  Co.  v.  St.  Mary's  Woolen  Mfg.  CJo.  45  L.  R.  A. 
668|  which  holds  owner  of  nitroglycerin  liable  for  injuries  by  explosion,  though 
free  from  negligence. 

Distinguished  in  Kleebauer  v.  Western  Fuse  &  Explosives  Co.  138  Cal.  502,  60 
L.  R.  A.  381,  94  Am.  St.  Rep.  62,  71  Pac.  617,  holding  stomge  of  gunpowder 
in  quantities  necessary  for  business  not  nuisance  per  se. 

Municipal  control  over  nuisance. 

Cited  in  notes  (38  L.  R.  A.  311)  on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort;  (38  L.  R.  A.  642)  on  municipal  power  over 
nuisances  relating  to  trade  or  business. 

Burden  of  proof  as  to  negrliarenee. 

Cited  in  Dieterle  v.  Bekin,  143  Cal.  687^  77  Pac.  664,  holding  that  in  action  for 
loss  of  goods  by  burning  of  warehouse,  burden  of  proof  to  show  freedom  from 
negligence  is  upon  warehouseman  after  proof  of  his  negligenee  as  to  place  and 
manner  of  storing  property. 

29  L.  R.  A.  729,  GOODLOE  v.  MEMPHIS  ft  C.  R;  CO.  107  Ala.  233,  64  Am.  St 

Rep.  67,  18  So.  166. 
Master's  liability  for  acts  of  servant. 

Cited  in  Steele  v.  May,  135  Ala.  489,  33  So.  30,  holding  master  liable  for  injury 
to  goods  caused  by  servant's  negligence  in  allowing  bath  tub  to  overflow. 

— —  For    assault. 

Cited  in  Case  v.  Hulsebush,  122  Ala.  217,  26  So.  155,  holding  tax  collector  liable 
for  assault  by  deputy  while  collecting  taxes;  Holler  v.  Ross,  68  N.  J.  L.  329,  59 
L.  R.  A.  946,  96  Am.  St.  Rep.  546,  53  Atl.  472,  denying  liability  for  shooting 
trespasser  who  refused  to  leave,  by  one  employed  to  watch 

Cited  in  footnotes  to  St.  Louis  S.  W.  R.  Co.  v.  Jones,  39  L.  R.  A.  784,  which 
holds  carrier  liable  for  conductor's  unreasonably  beating  passenger  who  slapped 
his  face;  Haver  v.  Central  R.  Co.  43  L.  R.  A.  84,  which  holds  carrier  liable  for  ma- 
licious assault  by  employee  on  passenger;  McDemiott  v.  American  Brewing  Co. 
52  L.  R.  A.  684,  whioli  denies  master's  liability  for  assault  by  servant  to  protect 
his  own  interests ;  Birmingham  R.  &  Electric  Co.  v.  Baird,  54  L.  R.  A.  752,  whidi 
holds  carrier  liable  for  conductor's  assault  on  passenger;  Kohner  v.  Capital  Trac- 
tion Co.  62  L.  R.  A.  875,  which  requires  carrier,  when  peaceable  passenger  on 
street  car  is  unlawfully  assaulted  by  conductor,  to  show  that  injury  was  result 
of  unavoidable  accident. 

29  L.  R.  A.  731,  DENNIS  v.'CAUGHLIN,  22  Nev.  447,  68  Am.  St.  Rep.  761,  41 

Pac.  768. 
TamperlnflT  with  ballots  as  affect Ingr  canvass. 

Cited  on  second  appeal  in  Dennis  v.  Caughlin,  23  Nev.  191,  44  Pac.  818,  holding 
that  rule  that  ballots  control  canvass  does  not  apply  when  ballots  are  tampered 
with. 
DlstlnflTvialtlnflr  niarlcs  on  ballots. 

Cited  in  McMahon  v.  Polk,  10  S.  D.  305,  47  L.  R.  A.  840,  73  N.  W.  77,  denying 
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that  blurred  cross  vitiates  ballot;  State  ex  rel  Orr  v.  Fawcett,  17  Wash.  208,  49 
Pac.  34G,  holding  ballots  having  cross  at  left  instead  of  right  of  name,  valid. 

Cited  in  footnotes  to  Buckner  v.  Lynip,  30  L.  R.  A.  354,  which  holds  that  fail- 
ure of  inspectors  to  take  number  strips  from  ballot  does  not  prevent  counting 
same;  Jennings  v.  Brown,  34  L.  R.  A.  45,  which  holds  legality  of  ballot  not  de^ 
stroyed  by  addition  of  party  name  after  candidate's  name. 

Distinguished  in  Howser  v.  Pepper,  8  N.  D.  497,  79  N.  W.  1018.  denying  that 
cross  in  square  and  at  head  of  column  vitiates  ballot. 

Marklnsr  ballots. 

Cited  in  footnote  to  Parker  v.  Orr,  30  L.  R,  A.  227,  w^hich  holds  provision  as  to 
marking  ballot  with  cross  not  mandatory. 

Cited  in  note  (47  L.  R.  A.  816,  817,  820,  822,  825,  826,  833)  on  marking  offi- 
cial ballot. 

29  L.  R.  A.  734,  OTTUMWA  v.  Z^KIND,  95  Iowa,  622,  58  Am.  St.  Rep.  447,  64 

N.  W.  646. 
Unlformitr  of  license  tax  or  prfvlleires. 

Cited  in  Levy  v.  State,  161  Ind.  261,  68  N.  E.  172,  holding  constitutional  privi- 
lege as  to  uniformity  of  taxation  not  violated  by  statute  exempting  sheriffs,  as- 
signees, and  receivers  from  payment  of  transient  merchant  license  tax. 

Cited  in  footnotes  to  Broadfoot  v. '  Fayetteville,  39  L.  R.  A.  245,  which  sus- 
tains statute  discriminating  in  favor  of  nonresidents  of  city  as  to  allowing  stock 
to  run  at  large;  Knisely  v.  Cotterel,  50  L.  R.  A.  86,  which  sustains  statute  fix- 
ing different  rates  of  license  for  retailers,  wholesalers,  and  sellers  on  board  of 
trade;  Harrodsburg  v.  Renfro,  51  L.  R.  A.  897,  which  holds  void,  ordinance  im- 
posing greater  license  fee  for  sale  of  liquors  on  main  street  of  town  than  else- 
where; State  V.  Garbroski,  56  L.  R.  A.  570,  which  holds  void,  statute  exempting 
veterans  from  requirement  of  peddling  license;  Com.  use  of  Titusville  v.  Clark, 
57  L.  R.  A.  348,  which  holds  void,  exemption  from  license  tax  of  contractors 
and  real  estate  dealers,  but  not  others,  whose  business  is  less  than  $1,000. 

ReasonableneMi  of  license  fee. 

Cited  in  Burlington  v.  Unterkircher,  99  Iowa,  405,  68  N.  W.  795,  holding  an- 
nual license  fee  of  $10  for  each  hack  not  unreasonable;  Iowa  City  v.  Newell,  115 
Iowa,  58,  87  N.  W.  739,  holding  transient  merchant's  license  fee  of  $50  reason- 
able; Stull  V.  DeMattos,  23  Wash.  76,  51  L.  R.  A.  895,  62  Pac.  451,  holding 
auctioneer's  license  fee  of  $25  per  day  valid  exercise  of  taxing  power;  Easterly 
V.  Irwin,  99  Iowa,  697,  68  N.  W.  919,  holding  taxation  for  revenue  not  author- 
ized under  power  to  license,  and  tax  for  such  purpose  would  be  uinreasonable ; 
Springfield  v.  Jacobs,  101  Mo.  App.  343,  73  S.  W.  1097,  holding  ordinance  im- 
posing license  tax  of  $50  per  day  on  person  conducting  transient  clothing  or 
jewelry  business,  unreasonable. 

Cited  in  note   (30  L.  R.  A.  426,  431)   on  limit  of  amount  of  license  fees. 

lilcense  as  to  mortsraflre  sale. 

Cited  in  Iowa  City  v.  Newell,  115  Iowa,  58,  87  N.  W.  739/  holding  sale  under 
mortgage,  as  agent>  no  excuse  for  failure  to  obtain  license. 
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29  L.  R.  A.  737.  ELLISON  v.  ALBRIGHT,  41  Neb.  93.  59  N.  W.  703. 
Certificate  of  tax  sale  am  preanmptlon  of  assessment. 

Cited  in  Merrill  v.  Wright,  41  Neb.  356,  59  N.  W.  787,  holding  that  treas- 
urer's certificate  of  tax  sale  raises  no  presumption  of  assessment  of  taxes. 

Jury's   determlnatloa   of  damaarea. 

Cited  in  Ellison  v.  Brown,  43  Neb.  69,  61  N.  W.  97,  holding  instruction  that 
jury  may  determine  general  damages  from  malicious  prosecution,  when  no  spe- 
cial damages  shown,  proper. 

29  L.   R.  A.   743,  CAPITAL  CITY  WATER  CO.  v.  STATE,   106  Ala.   406,   18 

So.  62. 
Forfeiture    of   cliarter    for    misuse. 

Cited  in  footnotes  to  State  ex  rel.  Sheets  v.  Mt.  Hope  College  Co.  52  L.  R.  A. 
365,  which  authorizes  dissolution  of  educational  institution  for  sale  of  diplomas 
without  regard  to  merit  j  State  ex  rel.  Mylrea  v.  Janesville  Water  Power  Co. 
32  L.  R.  A.  391,  which  holds  right  to  forfeit  water  company's  franchise  for  over- 
bonding  wrongful  issue  of  stock,  lost  by  delay;  Palestine  Water  &  Power  Co.  v. 
Palestine,  40  L.  R.  A.  203,  which  holds  flagrant  disregard  of  duty  to  furnish 
wholesome  water,  ground   for   forfeiting  water  company's   franchise. 

Municipal    regrulatlon    of    rrater    supply. 

Cited  in  Weatherly  v.  Capital  City  Water  Co.  116  Ala.  179,  22  So.  140.  hold- 
ing that  city  may  compel  continuance  of  water  supply  during  pendency  of  dis- 
solution proceedings. 

Cited  in  footnote  to  Du  Bois  v.  Du  Bois  City  Waterworks  Co.  34  L.  R.  A.  92, 
which  holds  cancelation  of  contract  by  city  for  water  supply  not  justified  by 
inadequacy  of  supply. 

Cited  in  note  (61  L.  R.  A.  87,  93)  on  establishment  and  r^ulation  of  mu- 
nicipal water  supply. 

Dissolution  of  municipal  corporation. 

Cited  in  W«8t  End  v.  State,  138  Ala.  301,  36  So.  423,  holding  information 
sufficient,  complaint  on  which  to  institute  proceedings  to  dissolve  municipal  cor- 
poration unlawfully  organized. 

29  L.  R.  A.  751,  STEPHENS  v.  SOUTHERN  P.  CO.  lOJ  Cal.  86,  50  Am.  St  Rep. 

17,  41  Pac.  783. 
Validity  and  effect  of  contracts  aaralnst  llabllltr  for  nevlisr^nce. 

Cited  in  South  Carolina  &  G.  R.  Co.  v.  Carolina,  C.  G.  &  C.  Ry.  Co.  93  Fed. 
660,  sustaining  contract  exempting  from  liability  connecting  railroad  company 
operating   receiver's   road   without   direct  compensation. 

.—  For  fires. 

Cited  in  American  Cent.  Ins.  Co.  v.  Chicago  &  A.  R.  Co.  74  Mo.  App.  102,  up- 
holding contract  releasing  railroad  company  from  damages  by  fire  to  elevator 
erected  on  right  of  way  by  lessee;  Greenwich  Ins.  Co.  v.  Louisville  &  N.  R.  Co. 
112  Ky.  605,  56  L.  R.  A.  479,  footnote  p.  477,  99  Am.  St.  Rep.  313.  66  S.  W.  411, 
f-ustaining  contract  releasing  company  from  liability  for  injury  by  fire  to  build- 
ing permitted  to  occupy  right  of  way;  Ordelheide  v.  Wabash  R.  Co.  175  Mo.  346, 
75  S.  W.   149,  sustaining  contract  indemnifying  railroad  company  against  loss 
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by  fire  communicated  by  its  locomotives  to  elevator  constructed  on  right  of  way; 
Missouri,  K.  &  T.  R.  Co.  v.  Carter,  95  Tex.  477.  68  S.  W.  159.  holding  contract 
exempting  railroad  company  from  liability  for  damage  by  fires  not  prohibited  by 
statute  forbidding  carrier  to  limit  liability  by  contract. 

Cited  in  footnotes  to  King  v.  Southern  P.  Co.  29  L.  R.  A.  755,  which  holds 
•covenant  in  lease  of  railroad  property  against  liability  for  loss  by  fire  not  bind- 
ing on  agent  of  lessee;  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  30 
L.  R.  A.  193,  which  holds  valid,  stipulation  against  liability  for  negligence  in 
setting  fire  to  leased  buildings  erected  on  right  of  way. 

29  L.  R.  A.  755,  KING  v.  SOUTHERN  P.  CO.  109  Cal.  96,  41  Pac.  780. 
Contracts   against    liability    for   negrllgreace. 

Cited  in  Walker  Bros.  v.  Missouri  P.  R.  Co.  68  Mo.  App.  473,  affirming  recov- 
ery for  loss  of  goods  of  third  person  in  building  permitted  to  occupy  right  of  way 
on  condition  that  owner  assume  risk;  Greenwich  Ins.  Co.  v.  Louisville  &,  N. 
R.  Co.  112  Ky.  605,  56  L.  R.  A.  479,  footnote  p.  477,  99  Am.  St.  Rep.  313,  66 
S.  W.  411,  sustaining  contract  releasing  company  from  liability  for  injury  by 
fire  to  building  permitted  to  occupy  right  of  way. 

Cited  in  footnotes  to  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  ft  St.  P.  R.  Co.  30 
Li.  R.  A.  193,  which  holds  valid,  stipulation  against  liability  for  negligence  in 
setting  fire  to  leased  buildings  erected  on  right  of  way;  Northern  P.  R.  Co.  v. 
McClure,  47  L.  R.  A.  149,  which  holds  covenant  releasing  railroad  company  from 
injury  by  fire  to  lessee  of  warehouse  inures  to  transferee's  benefit. 

Action  br  tenant   for  failure   to  fence  tracks. 

Cited  in  Walther  v.  Sierra  R.  Co.  141  Cal.  289,  74  Pac.  840,  sustaining  tenant's 
right  to  maintain  action  against  railroad  company  for  killing  mule  "upon  line 
of  road  which  passes  through  or  along  property  of  owner,"  for  failure  to  build 
fences. 

Reversal   for  excessive  damages* 

Cited  in  footnote  to  Smith  v.  Times  Pub.  Co.  35  L.  R.  A.  819,  which  sustains 
statute  authorizing  reversal  for  excessive  damages,  though  motion  for  new  trial 
denied  below. 

29  L.  R.  A.  757,  LAKE  ERIE  &  W.  R.  CO.  v.  MACKEY,  53  Ohio  St.  370,  53 

Am.  St.  Rep.  640,  41  N.  E.  980. 
Contributory    neorllvence    of   children. 

Cited  in  footnotes  to  Graney  v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  38  L.  R.  A.  633, 
which  denies  negligence  per  se  of  twelve-year-old  boy  in  standing  so  near  passing 
train  as  to  be  drawn  under  by  current  of  air;  Gleason  v.  Smith,  55  L.  R.  A. 
622,  which  denies  liability  for  injury  by  collision  with  team,  to  twelve-year-old 
boy  using  street  as  playground. 

Allegations  as  to  nevllflrence. 

Cited  in  note  (59  L.  R.  A.  212,  213,  228)  on  sufficiency  of  general  allegations 
of  negligence. 
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29  L.  R.  A.  761,  BANK  OF  NEWPORT  v.  COOK,  60  Ark.  288,  46  Am.  St.  Kep. 

171,  30  S.  W.  33. 
Contracts  Infected  witli  nsnry. 

Cited 'in  McCauIey  v.  Workingman's  Bldg.  &  Sav.  Asso.  97  Tenn.  436,  35  L.  R. 
A.  248,  56  Am.  St.  Rep.  813,  37  S.  W.  212,  holding  loans  made  by  association 
at  uniform  premium,  without  competitive  bidding,  infected  with  usury;  Se- 
curity Sav.  &  L.  Asso.  v.  Elbert,  163  Ind.  202,  54  N.  E.  753,  holding  building  and 
loan  contracts  not  usurious;  Shannon  v.  Georgia  State  Bldg.  &  L.  Asso.  78  Miss. 
974,  57  L.  R.  A.  805,  84  Am.  St.  Rep.  667,  30  So.  61,  and  Sokoloski  v.  New  South 
Bldg.  &  L.  Asso.  77  Miss.  165,  26  So.  361,  holding  contract  stipulating  for  6 
per  cent  interest  and  6  per  cent  as  premiums,  usurious;  Union  Say.  Bank  k 
T.  Co.  V.  Dottenheim,  107  Ga.  614,  34  S.  E.  217,  holding  monthly  not€8,  com- 
prising loan  and  interest  for  full  period,  usurious. 

Effect   of   taking:    Illegal    interest. 

Cited  in  note  (56  L.  R.  A.  709)  on  forfeiture  or  other  effect  of  taking  or  re- 
ceiving illegal  interest  by  national  bank. 

Carrier's  discrimination  betireen  localities. 

Cited  in  Little  Rock  &  Ft.  S.  R.  Co.  v.  Oppenheimer,  64  Ark.  296,  44  L.  R.  A. 
362,  43  S.  W.  150  (dissenting  opinion),  majority  holding  railroad  company  not 
liable  for  discrimination  between  materially  different  localities  in  facilities  for 
transportation. 

"What  la-v^  groverns  anestion  of  nsury. 

Cited  in  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  80  Miss.  425,  57  L.  R.  A. 
797,  31  So.  840,  holding  local  law  governs  loan  by  foreign  association  on  mort- 
gage covering  land  there,  notes  payable  elsewhere. 

29  L.  R.  A.  770,  HODGES  v.  WESTERN  U.  TELEG.  CO.  72  Miss.  910,  18  So.  84. 
Risrltt  to  lay  pipes  in  street. 

Cited  in  Re  Johnston,  137  Cal.  122,  69  Pac.  973,  holding  ordinance  requiring 
persons  desirous  of  laying  pipes  in  street  to  procure  permit,  void. 

29  L.  R.  A.  772,  ARMSTRONG  v.  AUSTIN,  45  S.  C.  69,  22  S.  E.  763. 
Index  of  records. 

Cited  in  Greenwood  Loan  ft  Guarantee  Asso.  v.  Childs,  67  S.  C.  256,  45  8.  £. 
167,  holding  deed  written  upon  record  to  be  properly  recorded,  although  not  indexed. 

Cited  in  footnote  to  Hilpipre  v.  Claude,  46  L.  R.  A.  171,  which  holds  indexing  of 
adoptive  instrument  under  child's  original,  and  also  under  adopted,  name  sufficient. 

Failure   to  docket   case  in  time. 

Distinguished  in  Steffens  v.  Bulwinkle,  48  S.  C.  363,  26  S.  £.  666,  denying 
right  to  try  case  not  docketed  in  time,  although  ordered  on  calendar  by  trial 
judge. 

29  L.  R.  A.  777,  STATE  ex  rel.  REALTY  CO.  v.  COOLEY,  62  Minn.  183,  64  N, 

W.  379. 
Exentptlon    from    taxation. 

Cited  in  SUte  v.  Bishop  Seabury  Mission,  90  Minn.  96,  95  N.  W.  882,  holding 
endowment  fund  exempt  from  taxation,  under  provisions  of  Constitution. 
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Cited  in  footnotes  to  Maine  Water  Co.  v.  Waterville,  49  L.  R.  A.  294,  which 
sustains  agreement  hy  city  to  pay,  for  term  of  years,  taxes  assessed  against  water 
company  supplying  city;  Gate  City  Gardens  v.  Atlanta,  54  L.  R.  A.  806,  which 
denies  exemption,  as  public  property,  to  armory  o^\'ned  by  volunteer  military 
force. 

Redaction  for  omission  front  tAx  lists. 

Cited  in  State  v.  Lakeside  Land  Co.  71  Minn.  288,  73  N.  W.  970,  holding  tax- 
payer entitled  to  no  reduction  because  of  omissions  from  tax  lists. 


29  L.  R.  A.  778,  FARRELL  v.  ST.  PAUL,  62  Minn.  271,  54  Am.  St.  Rep.  641, 
64  N.  W.  809. 

29  L.  R.  A.  782,  BICKERDIKE  v.  ALLEN,  157  111.  95,  41  N.  E.  740. 
Dofense  to  revival  of  Jndflrmcnt. 

Cited  in  Cassill  v.  Morrow,  13  S.  D.  113,  82  N.  W.  418,  denying  that  failure 
to  oppose  application  for  revival  of  dormant  judgment  bars  equitable  defense  to 
suit. 

Findinirs    ns    to    Jnrisdiction. 

Cited  in  Figge  v.  Rowlen,  185  111.  239,  57  N.  E.  195,  holding  findings  u  to 
jurisdictional  facts,  necessary  for  service  by  publication,  conclusive. 

Presaniptlon   as   to   receipt   of   mall. 

Cited  in  Hart  Bros.  v.  West  Chicago  Park,  186  111.  475,  57  N.  E.  1036,  dissent- 
ing opinion  by  Magruder,  J.,  who  holds  mailing  notices  properly  addressed, 
prima  facie  evidence  of  receipt  by  sendees. 

Safliciencr   of   service   of   process. 

Cited  In  note  (50  L.  R.  A.  582,  586,  588)  on  what  service  of  process  is  suffi- 
cient to  constitute  due  process  of  law. 

Snffleiency  of  affidavit. 

Cited  in  Reedy  v.  Camfleld,  159  111.  261,  42  N.  E.  833,  holding  decree  of  fore- 
closure not  invalid  because  affidavit  for  publication  failed  to  state  that  diligent 
inquiry  was  made,  when  decree  recites  that  defendant  could  not  be  found;  Iro- 
quois Furnace  Co.  v.  Wilkin  Mfg.  Co.  181  111.  592,  64  N.  £.  987,  holding  state- 
ment of  nonresidence  of  defendant  sufficient  in  affidavit  of  attachment,  although 
there  is  no  averment  of  incorporation  in  state  of  residence;  Turner  v.  St.  John, 
8  N.  D.  261,  78  N.  W.  340,  and  Cox  v.  Stern,  170  111.  447,  62  Am.  St.  Rep.  385, 
48  N.  £.  906,  denying  that  failure  of  officer  to  sign  jurat  invalidates  affidavit. 

29  L.  R.  A.  786,  COM.  v.  PETIY,  96  Ky.  452,  29  S.  W.  291, 
State  resrulS'tions  of  patent  rigrlits  and  copyrlshts. 

Cited  in  Rumbley  v.  Hall,  107  Ky.  351,  54  S.  W.  4,  and  Bohon  v.  Brown,  101 
Ky.  359,  38  L.  R.  A.  504,  footnote  p.  503,  72  Am.  St.  Rep.  420,  41  S.  W.  273, 
upholding  statute  requiring  endorsement  of  words  "peddler's  note,"  on  notes 
given  for  articles  sold  by  peddlers;  State  v.  Cook,  107  Tenn.  508,  62  L.  R.  A. 
177,  footnote  p.  174,  64  S.  W.  720,  sustaining  statute  requiring  notes  given  for 
patent  rigjits  to  so  state  on  their  faces. 

Cited  in  footnote  to  Mason  v.  McLeod,  41  L.  R.  A.  548,  which  sustains  .statute 
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requiring  copy  of  patent  to  be  filed  with  affidavit  of  validity,  and  that  obliga- 
tion of  vendee  shall  contain  words  "given  for  a  patent  right." 
•—  Taxation  of. 

Cited  in  State  ew  reL  Atty.  Gen.  v.  Halliday,  61  Ohio  St.  380,  49  L.  IL  A.  4S4, 
footnote  p.  427,  66  N.  E.  118,  holding  patented  article  leased  by  patentee  taxable 
at  true  value;  People  ex  rel,  Edison  Electric  Illuminating  Co.  v.  Brooklyn,  156 
N.  Y.  421,  42  L.  R.  A.  292,  footnote  p.  290,  51  N.  E.  269,  holding  patent  right* 
not  subject  to  state  tax. 

Cited  in  footnotes  to  People  ex  rel,  Johnson  Co,  v.  Roberts,  45  L.  R.  A.  126, 
which  holds  copyrights  exempt  from  state  taxation;  Crown  Cork  &  Seal  Co.  v. 
State,  53  L.  R.  A.  417,  whicli  denies  right  of  corporation  to  have  assessment  of 
stock  limited  to  value  of  property  other  than  patents;  State  v.  Cook,  62  L.  R.  A. 
174,  which  holds  statute  requiring  notes  for  patent  rights  to  so  state  on  tiieir 
faces,  within  police  power. 

Police   reflralatlon    of   electric   oompanles. 

Cited  in  note  (31  L.  R.  A.  804)  on  police  regulation  of  electric  oompaniea. 

29  L.  R.  A.  794,  WATERLOO  MILL.  CO.  v.  KUENSTER,  168  111.  259,  49  Am.  St. 

Rep.  156,  41  N.  E.  906. 
Selection  of  coliectlBflr  airent  by  baak. 

Cited  in  Wilson  v.  Carlinville  Nat.  Bank,  187  HI.  225,  52  L.  R.  A.  633,  58  N.  E. 
250,  Affirming  78  111.  App.  343,  holding  transmission  cf  check  by  bank  to  reliable 
collecting  bank  makes  latter  drawee's  agent  for  collection;  Irwin  v.  Ree\*es  Pulley 
Co.  20  ind.  App.  115,  48  N.  E.  601,  holding  bank  accepting  for  collection  draft 
payable  at  distant  bank  bound  to  use  ordinary  diligence  in  selecting  collector. 

Cited  in  footnote  to  Second  Nat.  Rank  v.  Merchants'  Nat.  Bank,  55  L.  R.  A. 
273,  which  holas  bank  negligent  in  sending  note  for  collection  to  bank  whose 
cashier  is  treasurer  of  corporation  maker,  without  hearing  from  similar  note 
previously  sent. 

29  L.  R.  A.  708,  WASHINGTONIAN  HOME  v.  CHICAGO,  167  111.  414,  41  N.  E. 

893. 
City's    power    ia    make    donations. 

Cited  in  Cain  v.  Wyoming,  104  111.  App.  546,  holding  that  city  has  no  power 
to  donate  site  for  waterworks  plant  not  owned  by  it. 
State   control   of   charitable    instltntiona. 

Cited  in  footnote  to  People  ex  rel.  New  York  Inst,  for  the  Blind  v.  Fitch,  38  L. 
R.  A.  591,  which  holds  incorporated  institution  for  blind,  largely  supported  by 
state,  subject  to  visitations  and  rules  of  board  of  charities. 
Self-execntins   conntltntlonal    provisions. 

Cited  in  Criswell  v.  Montana  C.  R.  Co.  18  Mont.  173,  33  L.  R.  A.  556,  footnote 
p.  554,  44  Pac.  525,  holding  act  imposing  liability  on  domestic  railroad  com- 
panies for  fellow  servant's  negligence,  abrogated  by  adoption  of  Constitution 
against  special  privileges  to  foreign  corporations;  Russell  v.  Ayer,  120  X.  C. 
196,  37  L.  R.  A.  251,  27  S.  E.  133  (dissenting  opinion),  majority  liolding  tlat 
constitutional  provisions  as  to  levy  of  capitation  tax  equal  to  tax  oh  property 
of  certain  value  does  not  overrule  different  ratio  fixed  by  statute;  Illinois  C.  R. 
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Co.  V.  Ihlenberg,  34  L.  R.  A.  397,  footnote  p.  393,  21  C.  C.  A.  652,  43  U.  S. 
App.  726,  75  Fed.  879,  holding  constitutional  provision  that  employee's  knowledge 
of  defect  shall  be  no  defense  to  action  for  injury,  self -executing. 

Cited  in  footnotes  to  Anderson  v.  Whatcom  County,  33  L.  R.  A.  137,  which 
holds  constitutional  provision  for  justices  of  peace  receiving  salary  instead  of 
fees,  self -executing;  State  v.  Kyle,  56  L.  R.  A.  115,  which  holds  self -operating, 
constitutional  amendment  for  criminal  prosecution  by  indictment  or  informa- 
tion only. 

29  L.  R.  A.  803,  BARCHARD  v.  KOHN,  167  111.  579,  41  N.  E.  902. 
Risrltt  to  levy  on  mortsaflred  chattels. 

Cited  in  People  use  of  Palmer  v.  Dickson,  65  111.  App.  101,  holding  constable 
not  liable  for  selling  mortgaged  property  under  execution  before  maturity  of 
mortgage;  Second  Nat.  Bank  v.  Gilbert,  174  111.  493,  66  Am.  St.  Rep.  306,  61 
N.  £.  584,  holding  sheriff  liable  for  refusing  to  levy  on  mortgaged  property  in 
mortgagor's  possession  before  maturity  of  mortgage. 

Effect  on  mort^nsre  of  fmndnlent  certlflcnte. 

Cited  in  Fahndrich  v.  Hudson,  76  III.  App.  644,  holding  that  fraudulent  cer- 
tificate of  acknowledgment  vitiates  chattel  mortgage. 

Nature  and  validity  of  cltattel  ntortgrase. 

Cited  in  Hill  v.  Coats,  109  111.  App.  268,  holding  that  chattel  mortgage  is  con- 
ditional sale  of  property  only,  title  remaining  in  mortgagor  till  breach;  Martin 
v.  Sexton,  112  IH.  App.  212,  holding  agreement  amounting  to  chattel  mortgage, 
but  which  is  not  acknowledged  or  recorded,  and  which  ailoH-s  debtor  to  retain 
possession,  valid  as  between  parties,  and  as  to  third  persons  who  have  no  prior 
lien. 

Election  of  remedies. 

Cited  in  Foster  v.  Van  Ostem,  72  111.  App.  312,  denying  that  election  to  pur- 
sue remedy  on  note  waives  right  to  foreclose  mortgage;  First  Nat.  Bank  v.  George 
R.  Barse  Live  Stock  Commission  Co.  198  HI.  236,  64  N.  E.  1097,  Affirming  99 
111.  App.  202,  holding  dismissal  of  attachment  by  mortgagee,  upon  stipulation, 
no  bar  to  other  remedies  to  reach  proceeds  of  sale  of  mortgaged  cattle. 

Cited  in  footnote  to  Lambert  v.  Nicklas,  44  L.  R.  A.  661,  which  holds  agister's 
lien  not  lost  by  levying  attachment  on  property. 

Cited  in  note  (50  L.  R.  A.  715)  on  waiver  of  lien  by  attachment  or  execution. 

state  court's  Jurisdiction  of  suit   to   foreclose   lien   on   raft. 

Cited  in  Knapp,  S.  &  Co.  v.  McCaffrey,  177  U.  S.  645,  44  L.  ed.  925,  20  Sup. 
Ct.  Rep.  824,  Affirming  178  111.  114,  69  Am.  St.  Rep.  290,  52  N.  E.  898,  Which 
Affirmed  74  111.  App.  92,  sustaining  bill  in  state  court  to  foreclose  common-law 
lien  on  raft  for  towage  charges. 

29  L.  R.  A.  808,  DURKIN  v.  KINGSTON  COAL  CO.  171  Pa.  193,  50  Am.  St. 

Rep.  801,  33  Atl.  237. 
Statutes  for  benefit  of  -v^omen  and  -v^orlsers  in  mines. 

Followed  in  Com.  v.  Jones,  4  Pa.  Super.  Ct.  369,  40  W.  N.  C.  427,  and  Read 
Y.  Clearfield  County,  12  Pa.  Super.  Ct.  427,  sustaining  act  providing  for  safety 
of  bituminous  coal  miners. 

L.  R.  A.  Au.— Vol.  III.— 76. 
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Cited  in  Com.  v.  Brown,  8  Pa.  Super.  Ct.  351,  43  W.  N.  C.  73,  declaring  void, 
act  requiring  weighing  of  bituminous  coal  before  screening;  Com.  v.  Beatty,  15 
Pa.  Super.  Ct,  20,  holding  act  regulating  hours  of  employment  of  women,  valid. 
Liiabllltr  to  servant  of  third  person. 

Cited  in  footnote  to  Lawton  v.  Chilton,  45  L.  R.  A.  616,  which  holds  subcon- 
tractor for  transporting  mails  liable  in  tort  for  negligent  injury  to  postal  em- 
ployee. 
Injnrr  from  nevligrence  of  boss  employed  under  stntnte. 

Cited  in  Szotak  v.  Berwind- White  Coal  Min.  Co.  36  Misc.  105,  72  N.  Y.  Supp. 
647,  denying  right  of  recovery  to  miner  injured  through  negligence  of  foreman 
made  fellow  servant  by  statute;  Williams  v.  Thacker  Coal  &  C.  C6.  44  W.  Va. 
604,  40  L.  R.  A.  815,  footnote  p.  812,  30  S.  E.  107,  holding  employer  not  liable 
for  negligence  of  competent  mine  boss  employed  under  requirement  of  statute. 

Cited  in  footnotes  to  Wellston  Coal  Co.  v.  Smith,  55  L.  R.  A.  99,  which  holds 
miner  intrusted  with  duties  of  mine  boss  not  fellow  servant  of  other  miners; 
Schmalstieg  v.  Leavenworth  Coal  Co.  59  L.  R.  A.  707,  which  holds  mine  owner 
liable  for  injury  to  employee  from  negligence  of  fire  boss  whose  employment  re- 
quired by  statute. 

Disapproved   in   National    Protective   Asso.   v.   Cummihg,    170   N.    Y.    324,   58 
L.  R.  A.  139,  88  Am.  St.  Rep.  648,  63  N.  £.  369,  expressing,  obiter,  belief  in  con- 
stitutionality of  statute  making  employer  liable  for  injury  to  workman  by  neg- 
ligence of  fellow  servant. 
Lilablllty  of  railrond  company  for  nesrliflrence  of  certain  servants. 

Cited  in  footnote  to  Indianapolis  Union  R,  Co.  v.  Houlihan,  54  L.  R.  A.  787, 
which  sustains  statute  making  railroad  company  liable  to  employees  for  inju- 
ries by  negligence  of  specified  servants. 
Litabfllltjr  of  mnnldpalltr  and  abatter  for   defective  vrallc. 

Cited  in  Button  v.  Lansdowne,  198  Pa.  567,  53  L.  R.  A.  470,  8  Del.  Co.  Rep, 
171,  82  Am.  St.  Rep.  814,  48  Atl.  494,  Reversing  10  Pa.  Super.  Ct.  210,  44  W.  N. 
C.  290,  holding  abutter  primarily,  municipality  secondarily,  liable  for  injuries 
resulting  from  defective  walk. 

29  L.  R.  A.  811,  LEVY  v.  SUPERIOR  COURT,  105  Cal.  600,  38  Pac,  965. 
Protection   aaraflnst   searcbes,   seisnres,   and   compulsory   evidence. 

Cited  in  Co-operative  Bldg.  &  L.  Asso.  v.  State,  156  Ind.  468,  60  N.  E.  146, 
holding  that  mandamus  will  lie  to  permit  assessor  to  examine  books  of  loan 
association  for  assessment  purposes. 

Cited  in  footnotes  to  Newberry  v.  Carpenter,  31  L.  R.  A.  163,  which  holds 
taking  boiler,  engine,  etc.,  as  exhibits  on  prosecution  for  explosion  of  boiler,  un- 
reasonable seizure;  State  v.  Griswold,  33  L.  R.  A.  227,  which  upholds  use  of 
envelope  containing  pictures  only,  as  evidence  against  accused,  although  taken 
from  house  by  trespasser;  Williams  v.  State,  39  L.  R.  A.  269,  which  holds  evi- 
dence obtained  by  forcibly  entering  and  searching  house  and  owner's  person 
admissible  to  show  possession  of  articles  tending  to  establish  guilt. 

Cited  in  note  (59  L.  R.  A.  465)  on  admissibility  in  evidence  against  accused 
of  documents  or  other  things  taken  from  him. 

Annotation  in  29  L.  R.  A.  811,  referred  to  particularly  in  Blum  v.  State,  94  Md. 
385,  56  L.  R.  A.  327,  51  Atl.  26^  holding  account  books  of  one  charged  with  ob> 
taining  money  under  false  pretenses  inadmissible  against  him. 
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29  L.  R.  A.  825,  NORFOLK  &  W.  R.  CO.  ▼.  WHEELER,  91  Va.  700,  22  S.  E.  514. 
I'lablllty  for  Injury  to  llcenaee. 

Cited  in  footnote  to  Savannah,  F.  &  W.  R.  Co.  v.  Waller,  34  L.  R.  A.  459,  which 
denies  liability  of  railroad  company  for  injury  to  seven-year-old  boy  running 
under  freight  car  to  get  ball  at  request  of  employee. 

29  L.  R.  A.  827.  LYNCHBURG  NAT.  BANK  v.  SCOTT  BROS.  91  Va.  652,  50 
Am.  St.  Rep.  860,  22  S.  E.  487. 

Rlirlita  of  purchaser  of  note  affected  'vritli  nsury* 

Cited  in  Bradshaw  v.  Van  Valkenburg,  97  Tenn.  320,  37  S.  W.  88,  holding  bona 
fide  purchaser  not  affected  by  usury  between  original  parties  to  note. 

Application  of  parmenta  tainted  fvltli  nanry. 

Cited  in  Greer  v.  Hale,  96  Va.  535,  64  Am.  St.  Rep.  814,  28  S.  E.  873,  and 
Munford  v.  McVeigh,  92  Va.  465,  23  S.  E.  857,  holding  that  court  will  eliminate 
usury  and  apply  payments  to  sum  actually  loaned. 

29  L.  R,  A.  830,  SCHUFELDT  v.  SMITH,  131  Mo.  280,  52  Am.  St.  Rep.  628,  31 

S.  W.  1039. 
Preference*  by  inaolvent  corporation. 

Cited  in  Schufeldt  v.  Smith,  139  Mo.  372,  40  S.  W.  887,  upholding,  on  second 
appeal,  trust  deed  of  insolvent  corporation  to  secure  loan  to  partnership  which 
was  converted  into  corporation;  State  ew  rel.  Schroeder  v.  Perkins,  90  Mo.  App. 
612,  holding  unauthorized  deed  of  trust  by  president  of  insolvent  corporation 
invalid  as  to  attaching  creditors;  Caliban  v.  Powers,  133  Mo.  498,  34  S.  W.  848, 
upholding  execution  of  chattel  mortgage  and  assignment  of  accounts  in  pay- 
ment of  bona  fide  debt  made  day  before  general  assignment;  Kingman  v.  Cornell- 
Tebbetts  Mach.  &  Buggy  Co.  150  Mo.  304,  51  S.  W.  727,  holding  trust  deed  se- 
curing separate  debts  of  creditors  good  as  to  those  accepting  before  attachment; 
Shields  v.  Hobart,  172  Mo.  514,  95  Am.  St.  Rep.  529,  72  S.  W.  669,  sustaining 
right  of  going  corporation  to  prefer  creditors. 

Cited  in  footnote  to  Adams  &  W.  Co.  v.  Deyette,  31  L.  R.  A.  497,  which  denies 
right  to  prefer  debt  for  money  borrowed  by  corporation  to  purchase  its  own 
stock. 

—  To    officers    or    stockholders. 

Cited  in  Pitman  v.  Chicago  Lead  Co.  93  Mo.  App.  597,  67  N.  W.  946,  holding 
proof  of  validity  of  debt  and  preference  by  quorum  of  directors  insuflScient  to 
uphold  preference  to  director;  State  ew  rel.  Grimm  v.  Manhattan  Rubber  Mfg. 
Co.  149  Mo.  207,  50  S.  W.  321,  holding  trust  deed  in  favor  of  directors  pre- 
sumptively fraudulent;  Hall  v.  Goodnight,  138  Mo.  584,  37  S.  W.  916,  holding 
insolvent  corporation's  payment  of  debt  of  beneficial  owner  of  entire  stock,  void; 
Butler  V.  Harrison  Land  &  Min.  Co.  139  Mo.  478,  61  Am.  St.  Rep.  464,  41  S.  W. 
234,  upholding  deeds  of  trust  to  directors  of  insolvent  corporation  to  pay  honest 
debts;  American  Exch.  Nat.  Bank  v.  Ward,  55  L.  R.  A.  359,  footnote  p.  356,  49 
C.  C.  A.  616,  111  Fed.  787,  upholding  chattel  mortgage  to  secure  just  demands 
of  directors  of  insolvent  corporation;  Levering  v.  Biniel,  146  Ind.  555,  45  N.  E. 
775,  holding  preference  by  insolvent  corporation  to  director  not  fraudulent  be- 
cause voted  on  by  such  director;  Nappanee  Canning  Co.  v.  Reid,  159  Ind.  625, 
59  L.  R.  A.  202,  footnote  p.  199,  64  N.  E.  870,  sustaining  right  to  prefer  unse- 
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cured  claims  on  which  directors  are  liable;  Corey  v.  Wadsworth,  118  Ala.  516, 
44  L.  R.  A.  775,  footnote  p.  766,  25  So.  503,  sustaining  preference  to  stockholder, 
director,  and  president  of  insolvent  corporation. 

Cited  in  footnotes  to  Illinois  Steel  Co.  v.  O'Donnell,  31  L.  R.  A.  265,  which 
holds  valid,  securities  given  to  directors  by  insolvent  going  concern  to  obtain 
money  loaned  at  time  securities  given;  National  Wall  Paper  Co.  v.  Columbia 
Nat.  Bank,  56  L.  R.  A.  121,  which  denies  right  to  prefer  debt  on  which  officers 
and  directors  are  bound  as  sureties. 

29  L.  R.  A.  834,  PEOPLE  ex  rel.  CHANDLER  v.  McDONALD,  5  Wyo.  526,  42 

Pac.   15. 
Bx   poat   facto  la'vrs. 

Cited  in  State  v.  Taylor,  184  Mo.  145,  35  S.  W.  92,  holding  change  in  time 
allowed  accused  to  challenge  jurors,  made  after  commission  of  crime,  not  ex 
poat  facto  law;  Willis  v.  State,  134  Ala.  450,  33  So.  226,  holding  statute  re- 
lieving state  of  requirement  of  proving  incorporation  of  corporation  in  criminal 
trials  applicable  to  trial  of  offense  alleged  to  have  been  committed  before  passage 
of  act. 

Cited  in  footnotes  to  State  v.  Richardson,  35  L.  R.  A.  238,  which  holds  change 
in  Constitution  as  to  former  jeopardy,  favorable  to  prisoner,  applicable  to  subse- 
quent trial;  State  v.  Kyle,  56  L.  R.  A.  115,  which  sustains  statute  authorizing 
prosecution  by  information  of  crimes  already  committed. 

29  L.  R.  A.  839,  SAN  DIEGO  WATER  CO.  v.  SAN  DIEGO  FLUME  CO.  108  Cal. 

549,  41  Pac.  495. 
Conkbinatlons  or  affreementa  to  llx  prices* 

Cited  in  footnotes  to  National  Harrow  Co.  v.  Hench,  39  L.  R.  A.  299,  which 
holds  agreement  by  owner  of  patent  with  corporation  organized  by  rival  manu- 
facturers, to  sell  no  harrow  for  less  than  schedule  price,  invalid;  Com.  v.  Grin- 
stead,  56  L.  R.  A.  709,  which  holds  agreement  not  to  resell  goods  at  less  than 
specified  price  not  within  statute  for  suppression  of  conspiracies;  John  D.  Park 
&  Sons  Co.  V.  National  Wholesale  Druggists'  Asso.  62  L.  R.  A.  632,  which  sus- 
tains plan  by  which  manufacturers  of  proprietary  medicines  shall  sell  at  fixed 
prices,  with  rebate  only  to  concerns  which  can  be  relied  on  to  maintain  price 
decided  upon. 

Contracts   betiveen   corporatloiis   bavinir  common   directors* 

Cited  in  note  (33  L.  R.  A.  790)  on  validity  of  contracts  between  corporations 
having  common  directors  or  officers. 

Establishn&ent   and   reffulatlon   of   municipal   fvater  supply. 

Cited  in  note  (61  L.  R.  A.  75)  on  establishment  and  regulation  of  municipal 
water  supply. 

29  L.  R.  A.  844,  PEOPLE'S  HOME  SAV.  BANK  v.  SUPERIOR  COLTIT,  104 

Cal.  649,  43  Am.  St.  Rep.  147,  38  Pac.  452. 
Vote    by    proxy. 

Cited  in  footnote  to  Smith  v.  San  Francisco  &  N.  P.  R.  Co.  35  L.  R.  A.  309, 
which  holds  proxy  for  voting  block  of  stock  in  accordance  with  desire  of  ma- 
jority of  purchasers,  made  by  condition  for  voting  same  as  majority  determines. 
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Swbstltntlon   of  attorney. 

Cited  in  Gage  v.  Atwater,  136  Cal.  172,  68  Pac.  581,  holding  that  client  may 
change  attorney  although  latter  has  advanced  money  for  expenses  and  his  fee  is 
contingent  upon  success. 

29  L.  R.  A.  851,  HARE  v.  MURPHY,  45  Neb.  809,  64  N.  W.  211. 
T'lili'd  person's  rlffht  to  enforce  claim  or  contract. 

Cited  in  Union  P.  R.  Co.  v.  Metcalf,  60  Neb.  461,  69  N.  W.  961,  holding  that 
consignor  paying  charges  has  no  right  of  action  against  carrier  for  failure  to 
deliver  goods;  Tecumseh  Nat.  Bank  v.  Best,  50  Neb.  520,  70  N.  W.  41,  holding 
creditor's  petition,  alleging  that  successor  of  .insolvent  bank  had  assumed  latter's 
liabilities  for  consideration,  sufficient;  Tweeddale  v.  Tweeddale,  116  Wis.  522,  61 
L.  R.  A.  511,  96  Am.  St.  Rep.  1003,  93  N.  W.  440,  holding  that  where  one  makes 
contract  with  another  for  benefit  of  third  person,  latter  may  enforce  it,  regardless 
of  his  relation  with  first  party. 

Aasnmptlon  of  mortffaffe  debt* 

Later  appeal  in  60  Neb.  135,  82  N.  W.  312,  holding  grantee  in  deed  con- 
taining assumption  clause  not  estopped  to  deny  validity  of  such  clause  as  against 
one  purchasing  mortgage  in  reliance  on  recitals  in  recorded  instrument. 

Cited  in  Gibson  v.  Hambleton,  52  Neb.  603,  72  N.  W.  1033,  and  Martin  v. 
Humphrey,  58  Neb.  417,  78  N.  W.  715,  holding  grantee  personally  liable  for  mort- 
gage debt  assumed  as  part  of  purchase  price;  Morrill  v.  Skinner,  57  Neb.  171,  77 
N.  W.  375,  holding  that  mortgagee  may  enforce  grantee's  promise  to  pay  debt 
as  part  consideration  for  transfer;  Graves  v.  Macfarland,  58  Neb.  804,  79  N.  W. 
707,  holding  purchaser  of  mortgaged  premises  who  assumed  debt,  liable  on 
deficiency  judgment;  Colchester  Sav.  Bank  v.  Brown,  75  Conn.  71,  62  Atl.  316, 
sustaining  statute  authorizing  mortgagee  to  maintain  action,  in  own  name, 
against  grantee  of  mortgaged  premises  who  assumed  and  agreed  to  pay  debt; 
McKay  v.  Ward,  20  Utah,  156,  46  L.  R.  A.  625,  footnote  p.  623,  57  Pac.  1024, 
and  Enos  v.  Sanger,  96  Wis.  154,  37  L.  R.  A.  864,  65  Am.  St.  Rep.  38,  70  N.  W. 
1019,  holding  grantee  assuming  mortgage  debt,  personally  liable  for  deficiency, 
although  immediate  grantor  not  liable;  Stites  v.  Thompson,  98  Wis.  331,  73  N.  W. 
774,  holding  purchaser  of  mortgaged  premises  who  assumes  debt  liable  as  prin- 
cipal, not  as  surety. 

Cited  in  footnote  to  Knapp  v.  Connecticut  Mut.  L.  Ins.  Co.  40  L.  R.  A.  861, 
which  upholds  mortgagee's  right  to  compel  grantee  of  mortgagor  by  suit  in 
equity  to  keep  his  agreement  assuming  the  mortgage. 

Retroactive  statutes. 

Cited  in  Thompson  v.  West,  59  Neb.  683,  49  L.  R.  A.  341,  82  N.  W.  13,  and 
Merrill  v.  Miller,  2  Herdman  (Neb.)  632,  89  N.  W.  606,  denying  that  repeal  of 
statute  permitting  detciency  judgments  on  foreclosure  of  mortgage  affects  actions 
pending. 

29  L.  R.  A.  853,  PAXTON  &  H.  IRRIGATING  CANAL  &  LAND  CO.  v.  FARM- 
ERS' &  M.  IRRIG.  &  LAND  CO.  45  Neb.  884,  50  Am.  St.  Rep.  585,  64  N. 
W.  343. 

Title  of  act. 

Cited  in  State  e»  rel  Churchill  v.  Bemis,  45  Neb.  735,  64  N.  W.  348,  holding 
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authority  to  remoye  officers  within  title  of  act  "defining,  regulating,  and  pre- 
scribing powers  of  city  governments;"  State  ex  rel.  Graham  v.  Tibbets,  52  Neb. 
233,  66  Am.  St.  Rep.  492,  71  N.  W.  990,  holding  act  entitled  "act  to  amend  sec- 
tions .  "  of  prior  act  insufficient;  Nebraska  Loan  &  Bldg.  Asao.  v.  Per- 
kins, 61  Neb.  256,  85  N.  W.  67,  holding  that  title  of  act  "to  enable  association§ 
of  people  to  raise  funds  to  be  loaned  for  building  homesteads"  indicates  subject 
of  legislation;  State  v.  Heldenbrand,  62  Neb.  142,  89  Am.  St.  Rep.  743,  87  N.  W. 
26,  holding  prohibition  against  transfer  of  mortgaged  property  germane  to  title 
of  act  "to  prevent  fraudulent  transfer  of  personal  property;"  State  ex  rel.  Green 
V.  Power,  63  Neb.  600,  88  N.  W.  769,  holding  that  "act  providing  for  better  pro- 
tection of  earnings  of  servants"  comprehends  punishment  of  one  attaching  exempt 
wages. 

Appropriation   of   property   for  public   or   otber   purposes. 

Cited  in  Ryan  v.  Louisville  &  N.  Terminal  Co.  102  Tenn.  117,  45  L.  R.  A.  306, 
60  S.  W.  744,  sustaining  railroad  company's  right  to  condemn  land  for  terminal 
purposes;  State  ex  rel.  Board  of  Transportation  v.  Sioux  City,  O.  &  W.  R.  Co. 
46  Neb.  698,  31  L.  R.  A.  53,  65  N.  W.  766,  holding  act  requiring  carrier  to  haul 
freight  over  longer  line,  for  same  rate  required  of  shorter  line  between  same 
points,  void,  as  illegal  appropriation  of  property. 

-—  Irriflratlon   purposes. 

Cited  in  Alfalfa  Irrig.  District  v.  Collins,  46  Neb.  415,  64  N.  W.  1086,  holding 
act  authorizing  issue  of  bonds  by  irrigation  district  constitutional;  Cummings  t. 
Hyatt,  54  Neb.  42,  74  N.  W.  411,  holding  tax  to  pay  interest  on  irrigation  bonds 
valid;  Perkins  County  v.  Graff,  62  C.  C.  A.  247,  114  Fed.  445,  holding  validity 
of  irrigation  bonds  not  affected  because  water  drawn  from  another  state;  Pres- 
cott  Irrig.  Co.  v.  Flathers,  20  Wash.  459,  65  Pac.  635,  holding  that  irrigation 
corporation  may  condemn  land  for  construction  of  ditches. 

29  L.  R.  A.  859,  MUNZER  ▼.  STERN,  105  Mich.  523,  55  Am.  St.  Rep.  468,  63 
N.  W.  513. 

29  L.  R.  A.  861,  DELL  RAPIDS  v.  IRVING,  7  S.  D.  310,  64  N.  W.  149. 
County  or  toivn  as  municipal  corporation. 

Cited  in  Western  Town  Lot  Co.  v.  Lane,  7  S.  D.  604,  66  N.  W.  17,  holding  coun- 
ties or  towns  not  municipal  corporations. 
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